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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
•
•
•
•
•
•
•
•

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
•
•
•

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

•

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Finance Committee sought written evidence on the Bill at Stage 1. The written
evidence is included as an annexe to the Environment and Rural Development
Committee’s Stage 1 report.
The Subordinate Committee published a report on the Bill As Amended at Stage 2
and that report is included in this volume.
Forthcoming titles
The next titles in this series will be:
•
•
•
•

SPPB 98:Interests of Members of the Scottish Parliament Bill 2005
SPPB 99: Local Electoral Administration and Registration Services (Scotland)
Bill 2005
SPPB 100: Tourist Boards (Scotland) Bill 2006
SPPB 101: Scottish Commissioner for Human Rights Bill 2005
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 47-EN. A Policy Memorandum is printed separately as SP Bill 47-PM.

Animal Health and Welfare (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to amend the Animal Health Act 1981, including by making
provision for preventing the spread of disease; to make provision for the welfare of animals,
including for prevention of harm; and for connected purposes.

PART 1
ANIMAL HEALTH

5

Powers of slaughter
1

Slaughter for preventing spread of disease
(1)

In the Animal Health Act 1981 (c.22) (in this Part referred to as the “1981 Act”), after
section 32D there is inserted—
“32E

10

Slaughter for preventing spread of disease: Scotland
Schedule 3A to this Act has effect as to slaughter in relation to—
(a) cattle plague;
(b) pleuro-pneumonia;
(c) foot-and-mouth disease;
(d) swine-fever;

15

(e) diseases of poultry; and
(f) such other diseases as are specified under paragraph 6 of that Schedule.”.
(2)

After Schedule 3 to that Act there is inserted—
“SCHEDULE 3A
(introduced by section 32E)

20

POWER OF SLAUGHTER FOR PREVENTING SPREAD OF DISEASE: SCOTLAND
Cattle plague
1

With a view to preventing the spread of cattle plague, the Scottish Ministers
may, if they think fit, cause any animals to be slaughtered.

SP Bill 47
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2

Pleuro-pneumonia
2

With a view to preventing the spread of pleuro-pneumonia, the Scottish
Ministers may, if they think fit, cause any cattle to be slaughtered.

Foot-and-mouth disease
5

3

With a view to preventing the spread of foot-and-mouth disease, the Scottish
Ministers may, if they think fit, cause any animals to be slaughtered.

Swine-fever
4

10

With a view to preventing the spread of swine-fever, the Scottish Ministers
may, if they think fit, cause any swine to be slaughtered.

Diseases of poultry
5

With a view to preventing the spread of diseases of poultry, the Scottish
Ministers may, if they think fit, cause any animals or birds to be slaughtered.

Additional power of slaughter
6 (1)

With a view to preventing the spread of such disease of animals as the Scottish
Ministers may by order specify, the Scottish Ministers may, if they think fit,
cause to be slaughtered any animals, birds or amphibians of such description as
they may so specify.

(2)

A specification of animals under sub-paragraph (1) may include any kind of
mammal (except man).

(3)

In sub-paragraph (1), “disease” is not restricted by its definition in this Act.

15

20

Exercise of powers of slaughter
7

The Scottish Ministers may, in relation to a disease, exercise a power of
slaughter conferred by paragraphs 1 to 6 whether or not the animals, birds or
amphibians concerned—
(a) are affected with the disease or suspected of being affected with the
disease;

25

(b) are or have been in contact with animals, birds or amphibians affected
with the disease;
(c) have been in any way exposed to the disease; or
(d) have been treated with serum or vaccine (or both) against the disease.

30

Compensation
8 (1)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
(a) any animals slaughtered under paragraphs 1 to 5; and

35


6

(b) any animals—
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(i)

3

of any kind to which a power of slaughter under those paragraphs
relates; and

(ii) which are slaughtered by virtue of paragraph 6.
(2)
5

An order under sub-paragraph (1) may make different provision for different
cases or classes of case.

Orders
9 (1)
(2)

No order is made under paragraph 6 unless a draft of the order has been laid
before, and approved by a resolution of, the Scottish Parliament.
But where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease of animals not specified in or by virtue of
paragraphs 1 to 6; or

10

(b) some other emergency relating to a disease of animals,
sub-paragraph (1) does not apply in relation to the making of an order under
paragraph 6.
(3)

15

Where sub-paragraph (2) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

20

(4)

However, paragraph (b) of sub-paragraph (3) does not apply in relation to an
order which—
(a) revokes (wholly or partly) an emergency order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

25

(5)

In reckoning for the purposes of sub-paragraph (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.

30

2

(6)

Sub-paragraph (3)(b) is without prejudice to anything previously done by
reference to an emergency order or to the making of a new emergency order.

(7)

In sub-paragraph (2), “disease” is not restricted by its definition in this Act.”.

Slaughter of treated animals
After section 16A of the 1981 Act there is inserted—

35

“16B
(1)

Slaughter of treated animals: Scotland
Subsection (4) applies to any animal or bird which has been treated with serum
or vaccine (or both) for the purpose of preventing the spread of—
(a) cattle plague;
(b) pleuro-pneumonia;
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4

(c) foot-and-mouth disease;
(d) swine-fever; or
(e) diseases of poultry.
(2)

Subsection (4) also applies to any animal or bird which has been treated with
serum or vaccine (or both) for the purpose of preventing the spread of such
other disease of animals as the Scottish Ministers may by order specify.

(3)

The references in subsections (1) and (2) to any animal which has been treated
mean any kind of mammal (except man); and the power conferred by
subsection (4) is exercisable accordingly.

(4)

The Scottish Ministers may, for the purpose of securing (or contributing to the
securing of) disease-free status, cause to be slaughtered any animal or bird to
which this subsection applies.

(5)

The power conferred by subsection (4) extends to the taking of any action—

5

10

(a) which is required to enable any such animal or bird to be slaughtered; or
(b) which is otherwise required in connection with the slaughter.

15

(6)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of any animals—
(a) slaughtered under subsection (4); and
(b) of a kind to which the power of slaughter under that subsection would
relate if subsection (3) were omitted.

20

(7)

An order under subsection (6) may make different provision for different cases
or classes of case.

(8)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

25

(9)
30

However, paragraph (b) of subsection (8) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

(10) In reckoning for the purposes of subsection (8)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
35

(a) dissolved; or
(b) in recess for more than 4 days.
(11) Subsection (8)(b) is without prejudice to anything previously done by reference
to an order made under subsection (2) or to the making of a new order under
that subsection.

40
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(12) In subsection (2), “disease” is not restricted by its definition in this Act.
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5

(13) In subsection (4), “disease-free status” means recognition in accordance with
any rule of the European Community or any other international rule that in a
particular area no animals or birds of a particular class are infected by a
particular disease or class of disease.”.
Prevention of the spread of disease

5

3

Biosecurity codes
After section 6B of the 1981 Act there is inserted—
“6C

Biosecurity codes: Scotland

(1)

The Scottish Ministers may make an order containing a code (referred to in this
section and section 6D as a “biosecurity code”) which makes provision for the
taking of, and in relation to, the measures specified in subsection (2).

(2)

Those are measures (“biosecurity measures”) for preventing—

10

(a) diseases of animals;
(b) the spread of causative agents of diseases of animals—
(i)

15

among animals, birds or amphibians; or

(ii) between animals, birds or amphibians and humans.

20

(3)

In subsection (2)(b), the reference to causative agents includes any virus,
bacterium and any other organism or infectious substance which may cause or
transmit disease.

(4)

A biosecurity code may relate solely to one, or more than one—
(a) kind of creature; or
(b) disease.

25

(5)

A biosecurity code may include guidance as to the best practicable means of
taking biosecurity measures.

(6)

A biosecurity code may—
(a) prescribe general requirements to which persons to whom the code
applies are subject;
(b) prescribe particular requirements to which such persons are, in such
circumstances as are specified in the code, subject; and
(c) specify circumstances in which any person is to be regarded for the
purposes of this section as complying with, or (as the case may be) not
complying with, any requirements prescribed under paragraphs (a) or
(b).

30

(7)

A biosecurity code may make different provision for different cases or classes
of case.

(8)

A biosecurity code applies, to the extent provided for in the code, to any person
who owns, keeps or is in charge of any creature of a kind to which the code
relates.

(9)

A person must, to the extent to which a biosecurity code applies to the person,
comply with the code.

35

40
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6

(10) A person who is subject to a requirement prescribed under subsection (6)(a) or
(b) commits an offence if, without lawful authority or excuse (proof of which
lies on the person), that person fails to comply with the requirement.
(11) Before making an order under subsection (1), the Scottish Ministers must
consult such persons as they consider appropriate about the proposed
biosecurity code.

5

(12) A statutory instrument containing an order under subsection (1) is not made
unless a draft of the instrument has been laid before, and approved by a
resolution of, the Scottish Parliament.
(13) In sub-paragraphs (i) and (ii) of paragraph (b) of subsection (2), the references
to animals mean any kind of mammal (except man).

10

(14) In this section and section 6D(1)(b), “disease” is not restricted by its definition
in this Act.
6D

Emergency biosecurity orders: Scotland
(1)

15

Where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease specified in Schedule 2B to this Act; or
(b) some other emergency relating to a disease of animals,
subsections (11) and (12) of section 6C do not apply in relation to the making
of an order under subsection (1) of that section containing a biosecurity code
relating to the outbreak or, as the case may be, the emergency.

20

(2)

Where subsection (1) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

25

(3)

However, paragraph (b) of subsection (2) does not apply in relation to an order
which—
(a) revokes (wholly or partly) an emergency order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

30

(4)

In reckoning for the purposes of subsection (2)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.

35

(5)

4

Subsection (2)(b) is without prejudice to anything previously done by reference
to an emergency order or to the making of a new emergency order.”.

Tests and samples
After section 6D (inserted by section 3 of this Act) of the 1981 Act there is inserted—
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“6E
(1)

7

Tests and samples: Scotland
An inspector may at any time enter any premises in Scotland for the purpose of
ascertaining (any or all)—
(a) whether anti-bodies of any disease of animals exist in animals, birds or
amphibians on the premises;

5

(b) whether any animals, birds or amphibians on the premises or which were
kept there at any time are, or were at the time they were so kept, infected
with a disease of animals;
(c) whether any causative agent of a disease of animals is present on the
premises.

10

(2)

The inspector may take such samples (including samples from any animals,
birds or amphibians on the premises) and carry out such tests as the inspector
thinks are necessary for a purpose mentioned in subsection (1).

(3)

In subsections (1) and (2), the references to animals in which anti-bodies exist,
infected with a disease or from which samples may be taken means any kind of
mammal (except man).

(4)

In this section—

15

“causative agent” includes any virus, bacterium and any other organism
or infectious substance which may cause or transmit disease;
“disease” is not restricted by its definition in this Act;

20

“inspector” means—
(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“premises” includes—

25

(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or moveable structure.
30

6F

Samples: further testing
(1)

Where a sample from any animal, bird or amphibian has been taken—
(a) under any enactment; and
(b) in relation to the monitoring, control or prevention of any disease of
animals,
the Scottish Ministers (or a person authorised by them) may carry out such
tests using the sample as they think are necessary or expedient for the purposes
of the monitoring, control or prevention of any other disease of animals.

35

(2)
40

Except in the circumstances described in subsection (3), the power conferred
by subsection (1) is not exercisable unless the sample has previously been used
for a test authorised under the relevant enactment.
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8

(3)

Those circumstances are—
(a) where the Scottish Ministers are of the opinion that there exists an
emergency in relation to a disease of animals; and
(b) the tests to be carried out under subsection (1) are in connection with the
emergency.

5

(4)

A person who possesses a sample required for the carrying out of a test under
subsection (1) must give the sample to the Scottish Ministers (or a person
authorised by them) by such time as they may direct.

(5)

In subsection (1), the first reference to an animal means any kind of mammal
(except man).

(6)

In this section—

10

“disease” is not restricted by its definition in this Act;
“enactment” includes an enactment comprised in, or in an instrument
made under, an Act of the Scottish Parliament.”.
15

5

Animal gatherings
After section 8 of the 1981 Act there is inserted—
“8A
(1)

The Scottish Ministers may by order make provision for or in connection with
the licensing (by them or by other persons on their behalf) of the holding of
animal gatherings.

(2)

An order under subsection (1) must be with a view to the prevention of the
spread of disease.

(3)

In this section, an “animal gathering” means an occasion at which animals are
brought together for any purpose.

(4)

But, for the purposes of subsection (3), an occasion is not an animal gathering
if—

20

25

Animal gatherings: Scotland

(a) all the animals involved are owned by the same person; or
(b) the occasion—
(i)
30

takes place on land in respect of which more than one person has a
right of use; and

(ii) involves animals all of which are owned by persons who have a
right of use of the land.
(5)

An order under subsection (1) may, in particular, include provision as to—
(a) the procedure to be followed in relation to an application for a licence;

35

(b) any considerations to be taken into account in determining an
application;
(c) the duration and renewal of a licence;
(d) conditions that must or may be imposed on granting or renewing a
licence;
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9

(e) circumstances in which a licence (or any of the conditions imposed in
relation to the licence) must or may be revoked or suspended;
(f) requirements for notification of any granting, renewal, revocation,
suspension or variation of a licence;
(g) appeals in connection with licences.

5

10

15

(6)

An order under subsection (1) may, in particular, also include provision as to
the inspection, for the purpose of ensuring compliance with any condition of a
licence, of premises where animal gatherings may take, or are taking or have
taken, place.

(7)

A person who holds a licence in accordance with an order made under
subsection (1) commits an offence if, without reasonable excuse (proof of
which lies on the person), that person contravenes any condition of the licence.

(8)

A statutory instrument containing an order under subsection (1) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

(9)

An order under subsection (1) may make different provision for different cases
or classes of case.

(10) Before making an order under subsection (1), the Scottish Ministers must
consult—
(a) such persons appearing to them to represent relevant interests; and
(b) such other persons,

20

as they consider appropriate.
(11) In this section, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)

25

a vehicle or vessel; or

(ii) a tent or other moveable structure.”.
6

Treatment
(1)

In section 16 (treatment after exposure to infection) of the 1981 Act—
(a) subsection (1) is repealed,
(b) after that subsection there is inserted—

30

“(1A) For the purpose of preventing the spread of diseases of animals, the Scottish
Ministers may, if they think fit, cause to be treated with serum or vaccine, or
with both serum and vaccine, any animal or bird.
(1B) The animals which may be treated under subsection (1A) are any kind of
mammal (except man).

35

(1C) In subsection (1A), “disease” is not restricted by its definition in this Act.”.
(2)

In subsection (2) of that section—
(a) for the words “officer of the Minister” there is substituted “inspector”, and
(b) for the words from “land” to the end there is substituted “premises”.
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10

(3)

After that subsection there is added—
“(3)

In this section—
“inspector” means—
(a)

5

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“premises” includes—
(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or

10

(ii) a tent or other moveable structure.”.
7

Seizure of carcases etc.
After section 36 of the 1981 Act there is inserted—

15

“36ZA

Seizure of carcases etc.: further provision for Scotland

(1)

The Scottish Ministers may by order make provision for—
(a) the seizure of anything (whether animate or inanimate) which appears to
them might be capable of carrying or transmitting any disease to which
this subsection applies;
(b) the destruction, burial, disposal or treatment of anything seized under the
order; and

20

(c) regulating the matters mentioned in paragraphs (a) and (b).

25

(2)

Subsection (1) does not authorise provision for the seizure of a live animal; but
an order under that subsection may provide for the seizure of carcases and of
anything obtained from or produced by an animal.

(3)

Subsection (1) applies to the diseases in the case of which any power of
slaughter is exercisable under or by virtue of section 16B, Part 2B or Schedule
3A.

(4)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person throws or places, or causes or suffers to
be thrown or placed, into—

30

(a) any river, stream, canal, navigation or other water; or
(b) the sea within 4.8 kilometres of the shore,
the carcase of, or anything obtained from or produced by, an animal which has
been slaughtered in the exercise of any power conferred by or under section
16B, Part 2B or Schedule 3A.

35

36ZB
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Compensation for seizure

(1)

The Scottish Ministers must pay compensation for anything seized under an
order made under section 36ZA(1).

(2)

But subsection (1) does not apply to—
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(a) carcases seized; or
(b) other things seized which are obtained from or produced by animals.
(3)

The Scottish Ministers may pay compensation for—
(a) carcases seized under an order made under section 36ZA(1);
(b) other things seized under such an order which are obtained from or
produced by animals,

5

of such description as the Scottish Ministers may specify by order.

10

(4)

The compensation payable under subsection (1) or (3) for anything seized shall
be its value at the time of seizure.

(5)

Where anything destroyed, buried or disposed of under an order made under
paragraph (e) of section 23 could have been seized under an order made under
section 36ZA(1), compensation (if any) is payable under subsections (1) or (3)
as if the thing had been so seized at the time of destruction, burial or disposal.

(6)

The Scottish Ministers may make such orders as they think fit for—
(a) prescribing how the value of anything seized under section 36ZA(1) is to
be ascertained;

15

(b) regulating applications for, and the mode of payment of, any
compensation payable by virtue of this section.”.
8
20

Specified diseases
(1)

After section 28H (inserted by section 9 of this Act) of the 1981 Act there is inserted—
“28I

25

Specified diseases: Scotland

(1)

Schedule 2B to this Act has effect as to the specification of certain diseases of
animals.

(2)

The Scottish Ministers may by order modify Schedule 2B.

(3)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

30

(4)

However, paragraph (b) of subsection (3) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

35

(5)

In reckoning for the purposes of subsection (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.
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(6)

(2)

Subsection (3)(b) is without prejudice to anything previously done by reference
to a modification made by an order under subsection (2) or to the making of a
new order under that subsection.”.

After Schedule 2A of that Act there is inserted—
“SCHEDULE 2B

5

(introduced by section 28I)
SPECIFIED DISEASES: SCOTLAND
African horse sickness
African swine fever
Bluetongue

10

Bovine brucellosis
Classical swine fever
Contagious bovine pleuropneumonia
Foot-and-mouth disease
Highly pathogenic avian influenza

15

Lumpy skin disease
Newcastle disease
Peste des petits ruminants
Rift Valley fever
Rinderpest

20

Sheep pox and goat pox
Swine vesicular disease
Vesicular stomatitis.”.
Deliberate infection of animals
25

9

Deliberate infection of animals
After section 28B of the 1981 Act there is inserted—
“28C
(1)

Deliberate infection: Scotland
A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person—
(a) knowingly does anything which causes or is intended to cause; or

30

(b) recklessly causes,
an animal or bird to be infected with a disease specified in Schedule 2B to this
Act.
(2)
35
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A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or takes possession of—
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(a) an animal or bird; or
(b) the carcase of an animal or bird,
which the person knows, ought reasonably to know or reasonably suspects to
be infected with a disease specified in Schedule 2B to this Act.
5

(3)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or takes possession of anything
obtained from, produced by or used in connection with—
(a) an animal or bird; or
(b) the carcase of an animal or bird,
which the person knows, ought reasonably to know or reasonably suspects to
be infected with a disease specified in Schedule 2B to this Act.

10

(4)

A person guilty of an offence under this section is liable—
(a) on summary conviction, to imprisonment for a term not exceeding six
months or to a fine not exceeding the statutory maximum or to both;
(b) on conviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or to both.

15

28D

Deliberate infection: deprivation of entitlement to compensation

(1)

Where a person is convicted of an offence under section 28C, any provision of
this Act by virtue of which compensation is payable to the person in respect of
animals does not apply in respect of animals to which this subsection applies.

(2)

Subsection (1) applies to animals to which that offence relates.

(3)

Subsection (1) also applies to any other animals which were kept on the same
premises as the animals referred to in subsection (2)—

20

(a) at the same time (or any part of the time) as those animals; and
(b) at or after the time when the offence was committed,

25

and in relation to which compensation would be payable but for this section.
(4)

Any compensation paid to a person in respect of animals to which subsection
(1) applies may be recovered by the Scottish Ministers.

(5)

In subsection (3), “premises” includes—
(a) any land or building; or

30

(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or other moveable structure.
28E
35

(1)

Deliberate infection: deprivation orders
Where a person is convicted of—
(a) an offence under section 28C; or
(b) an offence under section 28F(15) by reason of owning or keeping an
animal,
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the convicting court may make an order (in this section and section 28H
referred to as a “deprivation order”) in respect of any animal in relation to
which the offence was committed.
(2)

A deprivation order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and

5

(b) for—
(i)

the destruction;

(ii) the sale; or
(iii) another disposal,

10

of the animal.

15

(3)

Where the court decides not to make a deprivation order in relation to an
offence referred to in subsection (1), it must state its reasons except where it
makes a disqualification order in relation to the offence.

(4)

A deprivation order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to a relevant offence.

(5)

A deprivation order may make provision in respect of any dependent offspring
of an animal to which it applies.

(6)

A deprivation order may include—
(a) provision—

20

(i)

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);
(b) provision authorising—
(i)

25

a person appointed under paragraph (a)(i); and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;
(c) such other provision as the court considers appropriate in connection
with the order.

30

(7)

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;
(b) relate to the retention of any proceeds of the disposal.

35

40
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(8)

The court may not make a deprivation order involving the destruction of an
animal unless it is satisfied, on evidence provided by a veterinary surgeon, that
destruction would be in the interests of the animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable
for it to do so.
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(10) A deprivation order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.

5

(11) Where a deprivation order is made, any person (apart from a person who may
appeal against the order by virtue of subsection (10)) who has an interest in any
animal to which the order applies may appeal to the High Court of Justiciary
against the order.
28F

Deliberate infection: disqualification orders

(1)

Where a person is convicted of an offence under section 28C, the convicting
court may make an order (in section 28E, this section and section 28G referred
to as a “disqualification order”) disqualifying that person, for such period as it
thinks fit, from one or more of the activities specified in subsection (2).

(2)

Those activities are—

10

(a) owning and keeping animals;
(b) dealing in animals;
(c) transporting animals.

15

(3)

For the purposes of subsection (1), disqualification in respect of an activity
specified in subsection (2) includes disqualification from any participation in
the activity including, in particular—
(a) making arrangements in connection with the activity;
(b) being party to arrangements under which the activity may be controlled
or influenced;

20

(c) being concerned (so far as relating to the activity) in the management or
control of a body whose business involves the activity.
(4)

Where the court decides not to make a disqualification order in relation to an
offence under section 28C, it must state its reasons.

(5)

A disqualification order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to an offence under that
section.

(6)

A disqualification order may apply to animals generally or to animals of a
particular kind.

(7)

A disqualification order may specify a period within which an application
under subsection (10) may not be made.

(8)

The court may suspend the operation of a disqualification order—

25

30

(a) for such period as it thinks necessary to enable arrangements to be made
for the keeping of any animals to which the disqualification applies;

35

(b) pending an appeal.
(9)

40

A disqualification order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995, to be treated as a sentence.

(10) A person who is subject to a disqualification order may apply to the court
which imposed the order to terminate or vary it.
(11) An application under subsection (10) may not be made—
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(a) before the expiry of the period of one year beginning with the date on
which the order was made;
(b) where there has been a previous application under that subsection in
relation to the same order, before the expiry of the period of one year
beginning with the date on which the previous application was
determined; or

5

(c) within any period specified under subsection (7) or (14).
(12) On an application under subsection (10), the court may—
(a) refuse the application;
(b) terminate the disqualification order; or

10

(c) vary the disqualification order so as to relax any disqualification imposed
by it.
(13) In considering an application under subsection (10), the court must have
particular regard to—
(a) the nature of the offence in relation to which the disqualification order
was made;

15

(b) the character of the applicant;
(c) the conduct of the applicant since the order was made.
20

(14) Where the court refuses an application made under subsection (10), the court
may specify a period within which the applicant may not make a further
application under that subsection in relation to that order.
(15) A person who breaches a disqualification order commits an offence.
28G

Seizure orders where disqualification breached

(1)

Where the court is satisfied that a person who is subject to a disqualification
order owns or keeps any animal in breach of the order, the court may make an
order (in this section and section 28H referred to as a “seizure order”) in
respect of all animals which the person owns or keeps in breach of the
disqualification order.

(2)

A seizure order may be made—

25

(a) on summary application by an inspector;

30

(b) even if proceedings have not been, or are not likely to be, taken against
the person for an offence under section 28F(15).
(3)

In subsection (2)(a), “inspector” means—
(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or

35

(b) a person authorised by the Scottish Ministers for those purposes.
(4)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and

40
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(b) for—
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the destruction;

(ii) the sale; or
(iii) another disposal,
of the animal.
5

(5)

A seizure order may include—
(a) provision—
(i)

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);
(b) provision authorising—

10

(i)

a person appointed under paragraph (a)(i); and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;
(c) such other provision as the court considers appropriate in connection
with the order.

15

(6)

Provision under subsection (5)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;
(b) relate to the retention of any proceeds of the disposal.

20

(7)

The court may not make a seizure order which involves the destruction of an
animal unless it is satisfied, on evidence provided by a veterinary surgeon, that
destruction would be in the interests of the animal.

(8)

Before making a seizure order, the court must give the owner of the animals
concerned an opportunity to make representations unless it is not practicable
for it to do so.

(9)

In determining whether or how to make a seizure order, the court must have
regard to the desirability of—

25

(a) protecting the value of any animal to which the order applies; and
(b) avoiding increasing any expenses which a person may be required to
reimburse.

30

(10) Where a seizure order is made, any person who has an interest in any animal to
which the order applies may appeal to the Sheriff Principal against the order.
35

(11) The appellant in an appeal under subsection (10) may, with the Sheriff
Principal’s leave to do so, appeal to the Court of Session against the Sheriff
Principal’s decision.
28H
(1)

Suspension of orders pending appeal
The operation of any deprivation order or seizure order is suspended until—
(a) any period for an appeal against the order has expired;
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(b) the period for an appeal against the conviction on which the order
depends has expired; and
(c) any appeal against the order or that conviction has been withdrawn or
finally determined.
5

(2)

Where the operation of an order is suspended under subsection (1), the court
may make an order under this subsection (an “interim order”) containing such
provision as the court considers appropriate in relation to the keeping of an
animal for so long as the first-mentioned order remains suspended.

(3)

An interim order may, in particular, make provision of the sort described in—
(a) paragraphs (a) and (b) of subsection (5) of section 28G;

10

(b) paragraph (a) of subsection (6) of that section.
(4)

In determining whether or how to make an interim order, the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies; and
(b) avoiding increasing any expenses which a person may be required to
reimburse.”.

15

Particular provision for TSE
10

Livestock genotypes: specification, breeding and slaughter
After Part 2A of the 1981 Act there is inserted—
“PART 2B

20

TSE: SCOTLAND
Livestock genotypes
36N

Power to specify livestock genotypes and TSEs
(1)

25

Where the Scottish Ministers are satisfied that an animal of a particular
livestock genotype has (or has had) a form of TSE, they may by order specify
for the purposes of this Part—
(a) that livestock genotype; and
(b) if they consider it appropriate, the form of TSE concerned.

30

(2)

In subsection (1), “satisfied” means satisfied on the basis of scientific evidence.

(3)

Subsection (1) does not apply in relation to any animal which has (or has had)
a form of TSE solely as a consequence of scientific experimentation on the
animal.

(4)

For the purposes of subsection (1), it is immaterial where (whether in Scotland
or elsewhere)—
(a) an animal has (or has had) a form of TSE;

35

(b) evidence as to that fact is obtained.
(5)

For the purposes of subsection (1), it is immaterial—
(a) to what extent an animal has (or has had) a form of TSE;
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(b) that an animal does not show (or has never shown) outward signs of
being (or having been) affected by a form of TSE.
36O
(1)
5

Ascertaining genotypes and identifying livestock
The Scottish Ministers may by regulations make provision requiring the keeper
of any livestock—
(a) to allow an inspector to take a sample from it, for the purpose of
ascertaining its genotype;
(b) to allow an inspector to administer or otherwise attach to it an
identification device;
(c) where the genotype of the livestock has been ascertained (whether or not
as a result of the exercise of powers conferred by or under this Part), to
keep a record of its genotype.

10

(2)

The regulations may include provision—
(a) with respect to the testing of samples;
(b) that only identification devices of a kind specified in the regulations may
be administered or attached;

15

(c) requiring the issuing and keeping of certificates recording the genotypes
of livestock.
(3)
20

36P

Restrictions on breeding

(1)

This section applies where it appears to the Scottish Ministers that livestock is
of a genotype specified in an order under section 36N.

(2)

If it appears to the Scottish Ministers that there are no exceptional
circumstances that justify allowing the livestock, or its semen, eggs or
embryos, to be used for or in connection with breeding, they may give a notice
(in this Part referred to as a “restriction notice”) to its keeper.

(3)

A restriction notice—

25

30

The regulations may also include provision requiring the keeper of any
livestock to give an inspector such assistance or information as the inspector
may reasonably request in connection with the exercise of the inspector’s
functions under the regulations.

(a) may be made so as to apply to more than one creature;
(b) may describe the livestock to which it applies in such a way as the
Scottish Ministers consider appropriate; and
(c) must specify the restrictions and requirements provided for in
subsections (6) to (8).

35

40

(4)

If the keeper of the livestock is not the same person as its owner, the Scottish
Ministers may give a separate restriction notice to the owner.

(5)

If the keeper of the livestock is not the same person as the person in possession
of the semen, eggs or embryos of the livestock, the Scottish Ministers may give
a separate restriction notice to the person in possession of the semen, eggs or
embryos.
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(6)

A person to whom a restriction notice is given must not—
(a) use livestock to which the notice applies, or its semen, eggs or embryos,
for the purposes of or in connection with breeding; or
(b) cause or permit such livestock or such semen, eggs or embryos to be
used by another person for those purposes.

5

(7)

A person to whom a restriction notice is given must arrange for any semen, egg
or embryo which—
(a) has at any time been taken from livestock to which the notice applies;
and
(b) is in the person’s possession or under the person’s control,

10

to be destroyed within such period, of not less than 21 days, as may be
specified in the notice.
(8)

A person to whom a restriction notice is given must arrange for each creature
to which the notice applies and which is owned by the person—
(a) to be castrated or (as appropriate) sterilised within such period, of not
less than 21 days, as may be specified in the notice; or

15

(b) to be slaughtered within such period, of not less than 21 days, as may be
specified in the notice,
whichever the person considers appropriate.
20

(9)

But where a request for a review is made under section 36Q(1), the operation
of the restriction notice is, so far as relating to the matters subject to review,
suspended until the review is determined.

25

(10) For the purposes of subsection (2), exceptional circumstances include
circumstances in which the imposition in relation to the livestock of the
restrictions and requirements mentioned in subsections (6) to (8) is likely to—
(a) cause the extinction of the breed or type of which the livestock is a
member; or
(b) jeopardise the sustainability of a common or well-established breed.
(11) For the purposes of this Part, “slaughter” includes the killing of a fish.

30

36Q
(1)

Review
A person to whom a restriction notice is given may, within the period referred
to in subsection (2)—
(a) make a written request to the Scottish Ministers for a review of the
restriction notice or any part of it;
(b) make written representations to the Scottish Ministers; and

35

(c) request—
(i)

an appearance, for the purposes of the review, before the
assessment panel;

(ii) that the appearance be in public.
40
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(2)

The period is—
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(a) 21 days beginning with the day on which the notice is given; or
(b) in exceptional circumstances, such longer period as the Scottish
Ministers may agree to.
(3)

The Scottish Ministers must arrange for an assessment panel to consider a
review as requested under subsection (1).

(4)

The proceedings of an assessment panel are to be conducted in such form and
manner as the panel considers fit.

(5)

The assessment panel must prepare and send a report to the Scottish Ministers
which—

5

(a) states its findings in relation to the representations and information
before it; and

10

(b) makes a recommendation as to how to determine the review.
(6)

The Scottish Ministers, having regard to any representations made under
subsection (1)(b) and the report sent to them under subsection (5), must—
(a) determine the review; and

15

(b) give to the person who requested the review—
(i)

written notification of their determination and their reasons for it;
and

(ii) if the person so requests, a copy of the report sent to them under
subsection (5).

20

(7)

The Scottish Ministers may, in so far as a review upholds a restriction notice,
recover from the person who requested the review such reasonable expenses as
arise from any sampling or testing carried out in connection with the review.

(8)

In this section, an assessment panel—
(a) consists of one or more persons appointed by the Scottish Ministers for
the purposes of this section; and

25

(b) must not, except with the consent of the person who requested the
review, include members of the staff of the Scottish Administration.
Enforcement
30

36R

Scottish Ministers’ powers of enforcement

(1)

This section applies if the Scottish Ministers are satisfied that a person has
failed to comply with one or more of the restrictions or requirements imposed
on that person by a restriction notice.

(2)

But this section does not apply in relation to any livestock—
(a) which is the subject of a review under section 36Q which has not been
determined; or

35

(b) which, as the result of a successful review, is no longer subject to the
restriction notice.
(3)

The Scottish Ministers may take such reasonable steps as they consider
appropriate to secure that effect is given to any restriction or requirement.

(4)

In particular, the Scottish Ministers may—

40
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(a) cause to be destroyed any semen, egg or embryo which has not been
destroyed as required under section 36P(7);
(b) cause to be castrated (or as appropriate sterilised) or slaughtered any
livestock—
(i)

5

which is the subject of the notice; but

(ii) which has neither been castrated (or as appropriate sterilised) nor
slaughtered as required under section 36P(8).
(5)
10

36S
(1)

The Scottish Ministers may recover from the person to whom a restriction
notice has been given such reasonable expenses as arise from any steps taken
under subsection (3) in relation to that notice.
Offences
A person to whom a restriction notice is given commits an offence (whether or
not the notice is the subject of a review under section 36Q) if that person—
(a) sells (or otherwise transfers to another person) livestock to which the
notice applies, or any of its semen, eggs or embryos;

15

(b) fails, without reasonable excuse (proof of which lies on the person) to
comply with any of the restrictions or requirements specified in the
notice.
(2)

Any other person commits an offence if that person uses any semen, egg or
embryo which the person knows, or has reasonable cause to believe, has been
taken from livestock which is the subject of a restriction notice.

(3)

A person commits an offence if, without excuse (proof of which lies on the
person), that person fails to comply with any provision of regulations made
under section 36O.

(4)

A keeper of livestock commits an offence if the keeper fails to give an
inspector such assistance or information as the inspector may reasonably
request in connection with the exercise by the inspector of a function under this
Part.

20

25

Powers of slaughter
30

36T

Powers of slaughter: TSE

(1)

With a view to preventing the spread of any form of TSE, the Scottish
Ministers may, if they think fit, cause any livestock to which this subsection
applies to be slaughtered.

(2)

Subsection (1) applies to livestock—
(a) whose genotype is specified by virtue of section 36N; and

35

(b) in relation to whose genotype the form of TSE concerned is so specified.
(3)

40
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Subsection (1) also applies to livestock whose genotype is not ascertained
because—
(a) it is not reasonable in the circumstances, by reason of urgency or
otherwise, to seek to ascertain the genotype; or
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(b) the genotype cannot, in the absence for the time being of scientific
knowledge, established method or otherwise, reasonably be ascertained.
Powers of entry
36U
5

(1)

Powers of entry
An inspector may enter any premises in Scotland for the purpose of—
(a) ascertaining whether a power conferred by or under this Part should be
exercised; or
(b) doing anything in pursuance of the exercise of that power.

(2)
10

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.
Compensation

36V
(1)

Compensation
The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
(a) any livestock slaughtered, or other thing destroyed, in accordance with a
restriction notice;

15

(b) any livestock slaughtered, or other thing destroyed, by virtue of section
36R;
(c) any livestock slaughtered by virtue of section 36T(1).
20

(2)

An order under subsection (1) may make different provision for different cases
or classes of case.
General

36W

Orders and Regulations

(1)

A power to make an order or regulations under this Part is exercisable by
statutory instrument.

(2)

Any such statutory instrument, except an order under section 36V(1), is subject
to annulment in pursuance of a resolution of the Scottish Parliament.

25

36X

Interpretation
In this Part—

30

“keeper” includes an owner;
“inspector” means—
(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
35

“livestock” means—
(a)

any creature, including a fish, which is kept, fattened or bred for
the production of food, wool, skin or fur;
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(b) any creature, other than a dog, which is kept for use in the farming
of land; and
(c)

any equine animal;

“premises” includes—
(a)

5

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or other moveable structure;
“TSE” means transmissible spongiform encephalopathy.”.
Powers of entry etc. and offences

10

11

Powers of entry
After section 62F of the 1981 Act there is inserted—
“62G
(1)

Powers of entry: Scotland
An inspector may enter any premises in Scotland for the purpose of—
(a) ascertaining whether a power conferred by or under any provision
mentioned in subsection (2) should be exercised; or

15

(b) doing anything in pursuance of the exercise of that power.
(2)

The provisions are—
(a) section 16B;
(b) section 32;

20

(c) Schedule 3;
(d) Schedule 3A,
of this Act.
(3)

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.

(4)

Where any power of entry conferred on an inspector by this Act is exercised in
relation to premises used exclusively as a dwelling-house, 24 hours’ notice of
the intended entry is to be given to the occupier unless the inspector thinks the
case is one of urgency.

(5)

Any power of entry conferred on an inspector by this Act must be exercised at
a reasonable hour unless the inspector thinks the case is one of urgency.

(6)

In this section and sections 62H and 62I, an “inspector” means—

25

30

(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or
(b) a person authorised by the Scottish Ministers for those purposes.

35

(7)

In this section and sections 62H and 62I, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
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25

a vehicle or vessel; or

(ii) a tent or other moveable structure.
62H
(1)
5

Warrants
A sheriff or justice of the peace may issue a warrant authorising an inspector to
enter (if necessary using reasonable force) any premises in Scotland for the
purpose mentioned in subsection (2), if satisfied by evidence on oath that—
(a) the first condition is satisfied; and
(b) either the second or the third condition is satisfied.

(2)

The purpose is that of—
(a) ascertaining whether a power conferred by or under this Act should be
exercised; or

10

(b) doing anything in pursuance of the exercise of that power.
(3)

The evidence must include—
(a) a statement as to whether any representations have been made by the
occupier of the premises to an inspector concerning the purpose for
which the warrant is sought;

15

(b) a summary of any such representations.

20

(4)

The first condition is that there are reasonable grounds for an inspector to enter
the premises for that purpose.

(5)

The second condition is that each of the following applies—
(a) the occupier has been informed of the decision to seek entry to the
premises and of the reasons for that decision;
(b) the occupier has failed to allow entry to the premises on being requested
to do so by an inspector; and
(c) the occupier has been informed of the intention to apply for the warrant.

25

(6)

The third condition is that—
(a) the premises are unoccupied or the occupier appears to be absent and (in
either case) notice of intention to apply for the warrant has been left in a
conspicuous place on the premises; or
(b) the object of entering would be defeated if the occupier were requested
to allow entry or informed of an intention to apply for a warrant.

30

(7)

A warrant issued under this section must be executed at a reasonable hour
unless the inspector thinks the case is one of urgency.

(8)

A warrant issued under this section remains in force for one month starting
with the date of its grant.

35

62I
(1)

Entry and warrants: supplementary
This section applies to an inspector who enters any premises by virtue of a
power conferred on the inspector by or under this Act or under a warrant under
section 62H.
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(2)

The inspector may take on to the premises—
(a) such other persons as the inspector thinks necessary to give the inspector
such assistance as the inspector thinks necessary;
(b) such equipment as the inspector thinks necessary.

5

(3)

The inspector may require any person on the premises who falls within
subsection (4) to give the inspector such assistance as the inspector may
reasonably require.

(4)

The following persons fall within this subsection—
(a) the occupier of the premises;
(b) a person appearing to the inspector to have charge of animals on the
premises;

10

(c) a person appearing to the inspector to be under the direction or control of
a person mentioned in paragraph (a) or (b).
(5)
15

If the inspector enters any premises by virtue of a warrant issued under section
62H the inspector must at the time of entry—
(a) serve a copy of the warrant on the occupier of the premises; or
(b) if the occupier is not on the premises, leave a copy of the warrant in a
conspicuous place on the premises.

(6)
20

12

If the inspector enters any unoccupied premises the inspector must leave them
as effectively secured against entry as the inspector found them.”.

Inspection of vehicles
After section 65A of the 1981 Act there is inserted—
“65B
(1)

25

Inspection of vehicles: Scotland
If each of the conditions in subsection (2) is satisfied, an inspector may stop,
detain and inspect any vehicle to ascertain whether the provisions of any of the
following are being complied with—
(a) this Act;
(b) an order under this Act;
(c) a regulation of a local authority made in pursuance of such an order;
(d) regulations made by the Scottish Ministers under this Act.

30

(2)

The conditions are—
(a) that the vehicle is in an infected place or area;
(b) that the inspector is accompanied by a constable in uniform.

(3)
35

In this section, a “vehicle” includes—
(a) a trailer, a semi-trailer or other thing which is designed or adapted to be
towed by another vehicle;
(b) anything on a vehicle;
(c) a detachable part of a vehicle;
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(d) a container or other structure designed or adapted to be carried by or on a
vehicle.”.
13

Penalties and time limits
For section 75 (punishment of summary offences not otherwise provided for) of the
1981 Act there is substituted—

5

“75

Penalties and time limits for certain offences: Scotland
(1)

This section applies to any offence under this Act for which no penalty is
specified by any other provision of this Act.

(2)

A person guilty of an offence to which this section applies is liable on
summary conviction to imprisonment for a term not exceeding six months or to
a fine not exceeding level 5 on the standard scale or to both.

(3)

Proceedings for an offence to which this section applies may be brought within
the period of 6 months from the date on which evidence sufficient in the
opinion of the prosecutor to warrant the proceedings came to the prosecutor’s
knowledge.

(4)

No such proceedings may be brought more than 3 years—

10

15

(a) after the commission of the offence; or
(b) in the case of an offence involving a continuous contravention, after the
last date on which the offence was committed.
20

(5)

It shall be competent in a prosecution of an offence involving a continuous
contravention to include the entire period during which the contravention
occurred.

(6)

For the purposes of this section proceedings shall be deemed to be commenced
on the date on which a warrant to apprehend or to cite the accused is granted
provided that the warrant is executed without undue delay.

(7)

A certificate signed by or on behalf of the prosecutor and stating the date on
which such evidence came to the prosecutor’s knowledge is conclusive
evidence of that fact; and a certificate stating that matter and purporting to be
so signed is to be treated as being so signed unless the contrary is proved.”.

25

PART 2

30

ANIMAL WELFARE
Introductory
14

35

Animals to which this Part applies
(1)

In this Part, “animal” means a vertebrate other than man.

(2)

But this Part does not apply to an animal while it is in its foetal or embryonic form.

(3)

The Scottish Ministers may by regulations—
(a) make provision which—
(i)

extends the definition of “animal” so as to include invertebrates of any
description,
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(ii) applies instead of subsection (2) as respects any invertebrate so included,
(b) amend subsection (2) so as to extend the application of such provisions of this
Part as are specified in the regulations to an animal from such earlier stage of its
development as is so specified.
5

(4)

Regulations under subsection (3) may be made only if the Scottish Ministers are
satisfied, on the basis of scientific evidence, that creatures of the kind concerned are
capable of experiencing pain or suffering.

(5)

Before making regulations under subsection (3), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,

10

as they consider appropriate.
(6)

In this section—
“vertebrate” means any creature of the Sub-phylum Vertebrata of the Phylum
Chordata,
“invertebrate” means any creature not of that Sub-phylum.

15

15

Protected animals
In this Part, an animal is a “protected animal” if it is—
(a) of a kind which is commonly domesticated in the British Islands,
(b) under the control of man on a permanent or temporary basis, or
(c) not living in a wild state.

20

16

25

30

Responsibility for animals
(1)

In this Part, references to being responsible for an animal mean being responsible for it
on a permanent or temporary basis.

(2)

In this Part, references to being responsible for an animal include being in charge of it.

(3)

For the purposes of this Part, a person who owns an animal is always to be regarded as
being a person who is responsible for it.

(4)

For the purposes of this Part, a person (“person A”) is to be regarded as responsible for
any animal for which a person who is under 16 years of age, of whom person A has
actual care and control, is responsible.

(5)

For the purposes of this Part, a person does not relinquish responsibility of an animal by
reason only of abandoning it.
Prevention of harm

17

Unnecessary suffering
(1)

35

A person commits an offence if—
(a) the person causes a protected animal unnecessary suffering by an act, and
(b) the person knew, or ought reasonably to have known, that the act would have
caused the suffering or be likely to do so.
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A person who is responsible for an animal commits an offence if—
(a) the person causes the animal unnecessary suffering by an act or omission, and
(b) the person knew, or ought reasonably to have known, that the act or omission
would have caused the suffering or be likely to do so.

(3)

5

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person causes the animal unnecessary suffering by an act or omission, and
(b) person A—
(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

10

(4)

The considerations to which regard is to be had in determining, for the purposes of
subsections (1) to (3), whether suffering is unnecessary include—
(a) whether the suffering could reasonably have been avoided or reduced,
(b) whether the conduct concerned was in compliance with any relevant enactment or
any relevant provisions of a licence or code of practice issued under an enactment,

15

(c) whether the conduct concerned was for a legitimate purpose, for example—
(i)

the purpose of benefiting the animal, or

(ii) the purpose of protecting a person, property or another animal,
(d) whether the suffering was proportionate to the purpose of the conduct concerned,

20

(e) whether the conduct concerned was in the circumstances that of a reasonably
competent and humane person.
(5)

25

18

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Mutilation

(1)

A person commits an offence if the person—
(a) carries out a prohibited procedure on a protected animal, or
(b) causes a prohibited procedure to be carried out on a protected animal.

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person carries out a prohibited procedure on the animal, and

30

(b) person A—
(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

35

(3)

Subsections (1) and (2) do not apply in such circumstances as the Scottish Ministers
may by regulations specify.
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(4)

5

19

In this section, references to the carrying out of a prohibited procedure on an animal are
to the carrying out of a procedure, otherwise than for the purpose of medical treatment
of the animal, which involves interference with the sensitive tissues or bone structure of
the animal.
Cruel operations

(1)

A person commits an offence if the person performs an operation on a protected animal
without due care and humanity.

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person performs an operation on the animal without due care and
humanity, and

10

(b) person A—
(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

15

(3)
20

This section is subject to the Protection of Animals (Anaesthetics) Act 1954 (c.46).
Administration of poisons etc.

(1)

A person commits an offence if, without lawful authority or reasonable excuse, the
person—
(a) administers a poisonous or injurious drug or substance to a protected animal, or

20

(b) causes such a drug or substance to be taken by a protected animal,
and the person knows the drug or substance to be poisonous or injurious.
(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) without lawful authority or reasonable excuse, another person—
(i)

25

administers a poisonous or injurious drug or substance to the animal, or

(ii) causes such a drug or substance to be taken by the animal, and
(b) person A—
(i)

(ii) knowing the drug or substance to be poisonous or injurious, fails to take
such steps (whether by way of supervising the other person or otherwise) as
are reasonable in the circumstances to prevent that happening.

30

(3)

35

permits that to happen, or

21

In this section, references to a poisonous or injurious drug or substance include a drug or
substance which, by virtue of the quantity or manner in which it is administered or
taken, has the effect of a poisonous or injurious drug or substance.
Animal fights

(1)

A person commits an offence if the person—
(a) keeps or trains an animal for an animal fight, or
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(b) possesses, without lawful authority or reasonable excuse, any equipment which is
designed or adapted for use at an animal fight.
(2)

A person commits an offence if the person—
(a) arranges an animal fight,
(b) participates in making, or carrying out, arrangements for an animal fight
(including allowing premises to be used for, or charging admission to attend, an
animal fight),

5

(c) makes or accepts a bet on the outcome of an animal fight or on the likelihood of
anything occurring (or not occurring) in the course of an animal fight, or
(d) takes part in an animal fight.

10

(3)

A person commits an offence if, without lawful authority or reasonable excuse, the
person is present at an animal fight.

(4)

Any reference in this Part to an animal in relation to which an offence was committed
includes, in the case of an offence under this section, an animal involved in the animal
fight concerned.

(5)

In this section, an “animal fight” is an occasion on which a protected animal is placed
with an animal, or with a human, for the purpose of fighting, wrestling or baiting.

15

Promotion of welfare
22
20

Ensuring welfare of animals
(1)

A person commits an offence if the person does not take such steps as are reasonable in
the circumstances to ensure that the needs of an animal for which the person is
responsible are met to the extent required by good practice.

(2)

The circumstances to which, for the purposes of subsection (1), regard is to be had
include—
(a) any lawful purpose for which the animal is kept,

25

(b) any lawful activity undertaken in relation to the animal.
(3)

For the purposes of subsection (1), an animal’s needs include—
(a) its need for a suitable environment,
(b) its need for a suitable diet,
(c) its need to be able to exhibit normal behaviour patterns,

30

(d) any need it has to be housed with, or apart from, other animals,
(e) its need to be protected from suffering, injury and disease.
(4)

35

23

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Provision for securing welfare

(1)

The Scottish Ministers may by regulations make provision for the purposes of, and in
connection with, securing the welfare of—
(a) animals for which a person is responsible,
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(b) the progeny of such animals.
(2)

Regulations under subsection (1) may include, in particular—
(a) provision prescribing general or specific requirements or prohibitions,
(b) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,

5

(c) provision—
(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(d) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,

10

(e) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,
(f) provision—
(i)

15

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(g) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, any requirements, prohibitions or offences provided for in the
regulations.

20

(3)

For the purpose of subsection (2), requirements and prohibitions may, in particular,
relate to—
(a) the prevention of suffering,
(b) the way in which animals are looked after and the conditions in which they are
kept,

25

(c) the identification of animals (whether by use of marks, microchips or otherwise),
(d) the breeding and rearing of animals,
(e) how animals are transported,
(f) how animals are prepared for killing and are killed,
(g) hygiene,

30

(h) the prevention of disease and of the spread of disease,
(i) the keeping of records.

35

(4)

Regulations under subsection (1) may also make provision for fees or other charges in
relation to the exercise of functions under the regulations.

(5)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.
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Licensing etc. of activities involving animals
(1)

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of a licence for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

5

(2)

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of registration for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

10

(3)

Regulations under subsection (1) or (2) must be for the purposes of securing the welfare
of animals for which a person is responsible.

(4)

Regulations under subsection (1) or (2) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(b) provision—

15

(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,

20

(e) provision—
(i)
25

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.
(5)

The Scottish Ministers may by regulations make provision about—
(a) licences for the purposes of subsection (1),

30

(b) registration for the purposes of subsection (2).
(6)

Such provision may, in particular, relate to—
(a) procedures for—
(i)

35

applying for licences or (as the case may be) registration,

(ii) granting and refusing applications,
(b) any—
(i)

qualifications required to be held by applicants for licences or (as the case
may be) registration,
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(ii) other matters to be taken into account when considering applications for
licences or (as the case may be) registration,
(c) conditions of licences or (as the case may be) registration,
(d) suspension and revocation of licences or (as the case may be) registration in
specified circumstances,

5

(e) appeals in connection with the matters mentioned in paragraphs (a) to (d).
(7)

Regulations under subsection (5)(a) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of licences,
(b) provision—

10

(i)

that contravention of a condition of a licence is an offence,

(ii) for penalties as respects the offence,
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with contraventions (and suspected
contraventions) of provisions of licences.

15

20

(8)

Regulations under subsection (1), (2) or (5) may also make provision for fees or other
charges in relation to the exercise of functions under the regulations.

(9)

Before making regulations under subsection (1), (2) or (5), the Scottish Ministers must
consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

25

25

Prohibition on keeping certain animals
(1)

The Scottish Ministers may by regulations prohibit the keeping at—
(a) domestic premises,
(b) other premises,
of any animals of a kind specified in the regulations.

30

35

(2)

For the purposes of subsection (1)(b), “other premises” means premises of such other
type as are described in the regulations.

(3)

Regulations under subsection (1) must be for the purposes of securing the welfare of
animals.

(4)

Regulations under subsection (1) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(b) provision—
(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,


38

Animal Health and Welfare (Scotland) Bill
Part 2—Animal welfare

35

(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,

5

(e) provision—
(i)

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.

10

(5)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

15

26

Abandonment
(1)

A person commits an offence if the person abandons an animal for which the person is
responsible.

(2)

A person commits an offence if the person leaves an animal for which the person is
responsible and, without reasonable excuse, fails to make adequate provision for its
welfare.

(3)

The considerations to which regard is to be had in determining, for the purposes of
subsection (2), whether such provision has been made include—

20

(a) the kind of animal concerned and its age and state of health,
(b) the length of time for which it is, or has been, left,

25

(c) what it reasonably requires by way of—
(i)

food and water,

(ii) shelter and warmth.
27
30

35

Sale of animals to children
(1)

A person (“person A”) commits an offence if person A sells an animal to a person
(“person B”) who is under 16 years of age.

(2)

It is a defence to a charge of an offence under subsection (1) for person A to
demonstrate that person A—
(a) having been shown convincing evidence (for example, a passport or a photocard
driving licence) of person B’s identity and age, or
(b) having no reasonable cause to suspect from person B’s appearance that person B
was under 16 years of age,
believed that person B was aged 16 years or over.
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(3)

28
5

For the purposes of subsection (1), selling an animal includes transferring, or agreeing to
transfer, ownership of the animal in consideration of entry by the transferee into another
transaction.
Offering animals as prizes

(1)

A person commits an offence if the person offers or gives an animal to another person as
a prize.

(2)

Subsection (1) does not apply where the prize is offered or given in a family context.
Animals in distress

29
10

Taking possession of animals
(1)

An inspector or a constable may, if it appears that a protected animal is suffering—
(a) take, or
(b) arrange for the taking of,
such steps, except that of destroying the animal, as appear to be immediately necessary
to alleviate the animal’s suffering.

15

(2)

If a veterinary surgeon certifies that a protected animal is—
(a) suffering, or
(b) likely to suffer if its circumstances do not change,
an inspector or a constable may take possession of the animal.

(3)
20

But an inspector or a constable may take that step, or arrange for the taking of that step,
without the certification of a veterinary surgeon if—
(a) it appears that the animal is—
(i)

suffering, or

(ii) likely to suffer if its circumstances do not change, and
(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.

25

(4)

Where possession is taken of an animal under subsection (2) or (3), an inspector or a
constable may—
(a) remove the animal, or arrange for it to be removed, to a place of safety,
(b) care for the animal, or arrange for it to be cared for—
(i)

30

at the place where it was found,

(ii) at such other place as the inspector or constable considers appropriate.
(5)

An inspector or a constable may use (or arrange to have used) a mark, microchip or
another method for identifying any animal so taken.

(6)

An inspector or a constable may, in acting under subsection (4)(b)(i), make use of any
equipment found at the place.

(7)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (2).

35
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(8)

In considering, for the purposes of subsection (2) or (3), whether an animal is likely to
suffer if its circumstances do not change, account may be taken of any suffering of other
animals that are (or were recently) subject to similar circumstances at the same place.

(9)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

5

(10) This section is without prejudice to—
(a) the ability of an inspector or a constable to take possession of an animal with the
consent of its owner or of any other person who is responsible for it, and
(b) any other authority for taking possession of an animal.

10

30

Release orders where animals taken
(1)

The court may order that any animal taken into possession under section 29 be given up
to a person specified in the order.

(2)

An order under subsection (1) may be made on summary application by—
(a) the owner of the animal, or

15

(b) any other person appearing to the court to have a sufficient concern for the animal.
(3)

A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) the owner of the animal,
(b) an inspector,

20

(c) a constable who—
(i)

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,
(d) a person—
(i)

25

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application, or
(e) any other person appearing to the court to have a sufficient concern for the animal.
(4)

30

In determining whether to make an order under subsection (1), the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

31
35

Disposal orders where animals taken
(1)

The court may, in relation to any animal taken into possession under section 29, order—
(a) that specified treatment be administered to the animal,
(b) that the animal be—
(i)

destroyed,
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(ii) sold, or
(iii) disposed of in another manner.
(2)

An order under subsection (1) may include—
(a) provision appointing a person who is to secure that the order is carried out,
(b) such other provision as the court considers appropriate in connection with the
order.

5

(3)

Provision under subsection (2)(b) may, in particular, require reimbursement of any
expenses reasonably incurred in carrying out the order.

(4)

An order under subsection (1) may be made on summary application by—
(a) the owner of the animal,

10

(b) an inspector,
(c) a constable who—
(i)

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,
(d) a person—

15

(i)

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to make the application, or
(e) any other person appearing to the court to have a sufficient concern for the animal.
20

(5)

A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) a person mentioned in paragraph (a) to (c) or (e) of subsection (4), or
(b) a person—
(i)

25

with whom an arrangement for the care of the animal has been made under
section 29, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application.
(6)

The court may not make an order under subsection (1) which involves the destruction of
an animal unless it is satisfied, on evidence provided by a veterinary surgeon, that
destruction would be in the interests of the animal.

(7)

Before making an order under subsection (1), the court must give the owner of the
animal an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make an order under subsection (1), the court must
have regard to the desirability of—

30

(a) protecting the value of any animal to which the order applies, and

35

(b) avoiding increasing any expenses which a person may be required to reimburse.
(9)

If an owner of an animal is subject to any liability by virtue of—
(a) section 29(9),
(b) subsection (3),
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any sum which the owner is due from any proceeds of sale of the animal under this
section may be used to offset the liability.
32

Resort to destruction of animals
(1)

5

If a veterinary surgeon certifies that the condition of a protected animal is such that it is
appropriate that it be destroyed, an inspector or a constable may—
(a) destroy the animal where it is or take it elsewhere and destroy it there, or
(b) arrange for the taking of any of those steps.

(2)

But an inspector or a constable may take, or arrange for the taking of, any of those steps
without the certification of a veterinary surgeon if—
(a) it appears the condition of the animal is such that there is no reasonable alternative
to destroying it, and

10

(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.
(3)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (1).

(4)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

15

Welfare bodies and codes
20

33

Animal welfare bodies
(1)

The Scottish Ministers may by regulations—
(a) establish a body with the function of providing advice to—
(i)

the Scottish Ministers, and

(ii) such other persons as the Scottish Ministers may direct,
on such matters concerning the welfare of protected animals as may be specified
in the regulations,

25

(b) make such provision for the purposes of and in connection with the establishment
and operation of the body as the Scottish Ministers consider appropriate.
(2)
30

34

The Scottish Ministers may by regulations make provision for facilitating or improving
co-ordination among bodies which have functions relating to the welfare of protected
animals.
Animal welfare codes

(1)

The Scottish Ministers may make codes of practice for the purpose of providing
practical guidance in respect of any provision made by this Part or by regulations under
this Part.

(2)

Before making a code of practice under subsection (1) (in this section referred to as an
“animal welfare code”), the Scottish Ministers must consult—

35

(a) such persons appearing to them to represent relevant interests, and
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(b) such other persons,
as they consider appropriate.
(3)

An animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Scottish Parliament,
and

5

(b) comes into effect on such date after its approval under paragraph (a) as is
specified in the code.
(4)

An animal welfare code may—
(a) make different provision for different cases or class of case,
(b) revise a previous code.

10

15

(5)

The Scottish Ministers may revoke, with such transitional or saving provision as they
consider to be necessary or expedient, any animal welfare code.

(6)

The Scottish Ministers must, in such manner and to such extent as they consider
appropriate, publicise any animal welfare code.

(7)

A person’s failure to comply with a provision of an animal welfare code does not of
itself render the person liable to proceedings of any sort.

(8)

In any proceedings for an offence under this Part, or under regulations made under
section 23 or 24—
(a) failure to comply with a relevant provision of an animal welfare code may be
relied upon as tending to establish liability,

20

(b) compliance with a relevant provision of an animal welfare code may be relied
upon as tending to negative liability.
Post-conviction orders
35
25

Deprivation orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “deprivation order”) in respect of any animal in
relation to which the offence was committed.

(2)

A deprivation order is an order—
(a) depriving a person of possession or ownership (or both) of an animal, and
(b) for—

30

(i)

the destruction,

(ii) the sale, or
(iii) another disposal,
of the animal.
35
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(3)

Where the court decides not to make a deprivation order in relation to a relevant offence,
it must state its reasons except where it makes a disqualification order in relation to the
offence.

(4)

A deprivation order may be made in addition to, or instead of, any other penalty or order
which may be imposed in relation to a relevant offence.
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(5)

A deprivation order may make provision in respect of any dependent offspring of an
animal to which it applies.

(6)

A deprivation order may include—
(a) provision—
(i)

5

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) provision authorising—
(i)

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,

10

to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) such other provision as the court considers appropriate in connection with the
order.
(7)

15

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,
(b) relate to the retention of any proceeds of the disposal.

(8)

Except in the case of an offence under section 21, the court may not make a deprivation
order which involves the destruction of an animal unless it is satisfied, on evidence
provided by a veterinary surgeon, that destruction would be in the interests of the
animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable for it to do
so.

20

25

(10) In this section, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,
(c) an offence under section 36(9) committed by reason of owning or keeping an
animal.

30

36

35

Disqualification orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “disqualification order”) which imposes on the person
one or more of the disqualifications specified in subsection (2).

(2)

Those are disqualification from—
(a) owning and keeping animals,
(b) dealing in animals,
(c) transporting animals.

(3)
40

For the purposes of subsections (1) and (2), disqualification in respect of an activity
includes disqualification from any participation in the activity including, in particular—
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(a) making arrangements in connection with the activity,
(b) being party to arrangements under which the activity may be controlled or
influenced,
(c) being concerned (so far as relating to the activity) in the management or control of
a body whose business involves the activity.

5

10

(4)

Where the court decides not to make a disqualification order in relation to a relevant
offence, it must state its reasons.

(5)

A disqualification order may be made in addition to, or instead of, any other penalty or
order which may be imposed in relation to a relevant offence.

(6)

A disqualification order may apply to animals generally or to animals of a particular
kind.

(7)

A disqualification order—
(a) has effect for such period as may be specified in the order,
(b) may specify a period within which an application under section 38(1) for
termination or variation of the order may not be made.

15

(8)

The court may suspend the operation of a disqualification order—
(a) for such period as it considers necessary for enabling arrangements to be made for
the keeping of any animals to which the order applies,
(b) pending an appeal.

(9)

20

A person who breaches a disqualification order commits an offence.

(10) In this section, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22.
37
25

Seizure orders where disqualification breached
(1)

Where the court is satisfied that a person who is subject to a disqualification order owns
or keeps an animal in breach of the order, the court may make an order (in this Part
referred to as a “seizure order”) in respect of all animals which the person owns or keeps
in breach of the disqualification order.

(2)

A seizure order may be made—
(a) on summary application by an inspector,

30

(b) even if proceedings have not been, or are not likely to be, taken against the person
for an offence under section 36(9).
(3)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal, and

35

(b) for—
(i)

the destruction,

(ii) the sale, or
(iii) another disposal,
of the animal.
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A seizure order may include—
(a) provision—
(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),

5

(b) provision authorising—
(i)

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,

10

(c) such other provision as the court considers appropriate in connection with the
order.
(5)

Provision under subsection (4)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,

15

(b) relate to the retention of any proceeds of the disposal.

20

(6)

The court may not make a seizure order which involves the destruction of an animal
unless it is satisfied, on evidence provided by a veterinary surgeon, that destruction
would be in the interests of the animal.

(7)

Before making a seizure order, the court must give the owner of the animals concerned
an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make a seizure order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

25

38

Termination or variation of disqualification
(1)

A person who is subject to a disqualification order may request the court which made
the order to terminate or vary the order.

(2)

An application under subsection (1) may not be made—
(a) before the expiry of the period of one year beginning with the date on which the
order was made,

30

(b) where there has been a previous application under that subsection in relation to the
same order, before the expiry of the period of one year beginning with the date on
which the previous application was determined, or
(c) within any period specified under—

35

(i)

section 36(7)(b), or

(ii) subsection (5).
(3)

On an application under subsection (1), the court may—
(a) refuse the application,
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(b) terminate the disqualification order, or
(c) vary the disqualification order so as to relax any disqualification imposed by it.
(4)

In considering the application, the court must have particular regard to—
(a) the nature of the offence in relation to which the disqualification order was made,
(b) the character of the applicant, and

5

(c) the applicant’s conduct since the order was made.
(5)

10

39

Where the court refuses an application made under subsection (1), the court may specify
a period within which the applicant may not make a further application under that
subsection in relation to the same order.
Appeals against orders

(1)

Any deprivation order or disqualification order is, for the purposes of any appeal under
the Criminal Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.

(2)

Where a deprivation order is made, any person (apart from a person who may appeal
against the order by virtue of subsection (1)) who has an interest in any animal to which
the order applies may, within 7 days of the making of the order, appeal to the High
Court of Justiciary against the order.

(3)

Where a seizure order is made, any person who has an interest in any animal to which
the order applies may appeal to the Sheriff Principal against the order.

(4)

The appellant in an appeal under subsection (3) may, with the Sheriff Principal’s leave
to do so, appeal to the Court of Session against the Sheriff Principal’s decision.

(5)

The operation of any deprivation order or seizure order is suspended until—

15

20

(a) any period for an appeal against the order has expired,
(b) the period for an appeal against the conviction on which the order depends has
expired, and
(c) any appeal against the order or that conviction has been withdrawn or finally
determined.

25

(6)

Where the operation of an order is suspended under subsection (5), the court which
made the order may make an order under this subsection (an “interim order”) containing
such provision as the court considers appropriate in relation to the keeping of an animal
for so long as the first-mentioned order remains suspended.

(7)

An interim order may, in particular—

30

(a) make provision—
(i)
35

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) make provision authorising—
(i)

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
40
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to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
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(c) for reimbursement of any expenses reasonably incurred in carrying out the order.
(8)

In determining whether or how to make an interim order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

5

(9)

Where the operation of a deprivation order is suspended under subsection (5), a person
commits an offence if the person sells or otherwise parts with an animal to which the
order applies.
Offences and penalties

10

40

Proceedings for animal fighting offences
(1)

Proceedings for an offence under section 21 may be brought within the period of 6
months from the date on which evidence sufficient in the opinion of the prosecutor to
justify the proceedings came to the prosecutor’s knowledge.

(2)

But no such proceedings may be brought more than 3 years—
(a) after the commission of the offence, or

15

(b) in the case of an offence involving a continuous contravention, after the last date
on which the offence was committed.

20

(3)

In a prosecution of an offence involving a continuous contravention, the entire period
during which the contravention occurred may be included.

(4)

A certificate signed by or on behalf of the prosecutor which states the date on which
evidence referred to in subsection (1) came to the prosecutor’s knowledge is conclusive
evidence of that fact; and such a certificate which purports to be so signed is to be
treated as being so signed unless the contrary is proved.

(5)

For the purposes of this section, proceedings are deemed to be commenced on the date
on which a warrant to apprehend or to cite the accused is granted provided that the
warrant is executed without undue delay.

25

41

Offences by bodies corporate etc.
(1)

30

Where an offence under this Part, or under regulations made under this Part, is
committed by a body corporate and is committed with the consent or connivance of, or
is attributable to the neglect of—
(a) a director, manager, secretary or other similar officer of the body, or
(b) a person purporting to act in any such capacity,
that person (as well as the body corporate) commits the offence.

(2)

Where the affairs of a body corporate are managed by its members, subsection (1)
applies to acts and omissions by members in exercising functions of management as if
they were directors of the body corporate.

(3)

Where an offence under this Part, or under regulations made under this Part, is
committed by a Scottish partnership and is committed with the consent or connivance
of, or is attributable to the neglect of a partner, that partner (as well as the partnership)
commits the offence.

35

40
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5

Penalties for offences
(1)

A person who commits an offence under section 21 is liable on summary conviction to
imprisonment for a term not exceeding 12 months or to a fine not exceeding £20,000 or
to both.

(2)

A person who commits any other offence under this Part is liable on summary
conviction to imprisonment for a term not exceeding 6 months or to a fine not exceeding
level 5 on the standard scale or to both.

(3)

A person who commits an offence under regulations made under this Part is liable on
summary conviction to such penalties, not exceeding the penalties referred to in
subsection (2), as are provided for in the regulations.

10

Exclusions from application of this Part
43

Exclusions
This Part does not apply—
(a) in relation to anything which occurs by virtue of, or in accordance with, a
provision of the Animals (Scientific Procedures) Act 1986 (c.14),

15

(b) in relation to anything which occurs in the normal course of fishing.
Miscellaneous
44

Inspectors and constables
(1)

In this Part, an “inspector” is, in the context of any particular provision, a person—
(a) appointed as an inspector by the Scottish Ministers, or authorised by them, for the
purposes of the provision, or

20

(b) appointed as an inspector by a local authority for the purposes of the provision.

25

(2)

In subsection (1)(b), a “local authority” means a council constituted under section 2 of
the Local Government etc. (Scotland) Act 1994 (c.39).

(3)

In this Part, a “constable” means a constable of a police force.

(4)

Schedule 1 makes provision in relation to powers of inspectors and constables for the
purposes of and in connection with this Part.

45

Premises
(1)

In this Part, “premises” includes—
(a) any land or building,

30

(b) any other place, in particular—
(i)

a vehicle or vessel,

(ii) a tent or moveable structure.
(2)
35
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In this Part, “domestic premises”—
(a) means premises, or a part of premises, used (or used for the time being)
exclusively as a dwelling-house, and
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(b) includes any land or structure belonging to or usually enjoyed with, or adjacent to
and for the time being enjoyed with, the house.
46

Regulations
(1)

The powers of the Scottish Ministers to make regulations under this Part are exercisable
by statutory instrument.

(2)

And they include power to—

5

(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the regulations,
(b) make different provision for different purposes.

10

(3)

But a statutory instrument containing regulations under this Part is not made unless a
draft of the instrument has been laid before, and approved by resolution of, the Scottish
Parliament.
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47

Modification of enactments
Schedule 2 modifies enactments for the purposes of and in consequence of this Act.

48

Ancillary provision
(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of or in connection with this Act.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

But—

20

(a) a statutory instrument containing an order under subsection (1) which modifies an
Act is not made unless a draft of the instrument has been laid before, and
approved by resolution of, the Scottish Parliament,

25

(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.
49
30

35

Crown application
(1)

This Act binds the Crown.

(2)

No contravention by the Crown of a provision made by or under this Act makes the
Crown criminally liable.

(3)

However, the provisions made by this Act and any provisions made under it apply to
persons in the service of the Crown as they apply to other persons.

(4)

The Court of Session may, on the application of the Lord Advocate, declare unlawful
any act or omission of the Crown which constitutes a contravention of a provision made
by or under this Act.
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5

Commencement and short title
(1)

The provisions of this Act, except sections 48 and 49 and this section, come into force
on such day as the Scottish Ministers may by order appoint.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

And it includes power—
(a) to appoint different days for different provisions,
(b) to make such transitional or saving provision as the Scottish Ministers consider
necessary or expedient for the purposes of or in connection with this Act,
(c) to make different provision for different purposes.

10
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(4)

This Act may be cited as the Animal Health and Welfare (Scotland) Act 2005.
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SCHEDULE 1
(introduced by section 44(4))
POWERS OF INSPECTORS AND CONSTABLES FOR PART 2
Entry and inspection in connection with Community obligations
5

1 (1)

(2)

An inspector may enter and inspect any premises for the purpose of ascertaining
compliance with any regulations made under Part 2 which implement a Community
obligation.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search where animals in distress
10

2 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing that there is at premises a protected
animal which—
(i)

is suffering, or

(ii) is likely to suffer if its circumstances do not change, and

15

(b) that paragraph 5 is complied with in relation to the premises.

20

(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to enter and
search the premises for the purpose of exercising any power conferred by sections 29
and 32.

(3)

An inspector or a constable may—
(a) enter and search premises for the purpose of exercising any power conferred by
sections 29 and 32, and
(b) do so without a warrant under sub-paragraph (1),
if it appears that immediate entry is appropriate in the interests of an animal.

25

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

Entry and inspection in connection with offences
3 (1)

30

(2)

An inspector may, if there are reasonable grounds for believing that an offence under
Part 2 has been committed at premises, enter and inspect the premises for the purpose of
ascertaining whether or not an offence under that Part has been committed there.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search etc. in connection with offences
4 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing—

35

(i)

that a relevant offence has been committed at premises, or
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(ii) that evidence of the commission of, or participation in, a relevant offence is
to be found at premises, and
(b) that paragraph 5 is complied with in relation to the premises.
(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to—
(a) enter the premises, and

5

(b) search for, examine and seize any animal (including the carcase of an animal),
equipment, document or other thing tending to provide evidence of the
commission of, or participation in, a relevant offence.
(3)

An inspector or a constable may—
(a) enter premises and search for, examine and seize any animal (including the
carcase of an animal), equipment, document or other thing tending to provide
evidence of the commission of, or participation in, a relevant offence, and

10

(b) do so without a warrant under sub-paragraph (1),
if it appears that delay would frustrate the purpose for which the search is to be carried
out.

15

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

(5)

In this paragraph, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,
(c) an offence under section 36(9).

20

Conditions for granting warrants
5 (1)
(2)

This paragraph is complied with in relation to premises if either of the conditions
specified in sub-paragraphs (2) and (3) is met.
The condition is—
(a) that—

25

(i)

admission to the premises has been refused, or

(ii) such a refusal may reasonably be expected, and
(b) that—
(i)
30

notice of the intention to seek a warrant has been given to the occupier of
the premises, or

(ii) the giving of such notice would frustrate the purpose for which the warrant
is sought.
(3)

The condition is that the premises are unoccupied or the occupier is temporarily absent.

Stopping and detaining vehicles etc.
35
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6 (1)

A constable in uniform may stop and detain a vehicle or vessel for the purpose of the
exercise of a relevant power.

(2)

An inspector, if accompanied by a constable in uniform, may stop and detain a vehicle
or vessel for the purpose of the exercise of a relevant power.

Animal Health and Welfare (Scotland) Bill
Schedule 1—Powers of inspectors and constables for Part 2

5

(3)

A vehicle or vessel may be detained under sub-paragraph (1) or (2) for as long as is
reasonably required for the exercise of the power concerned.

(4)

The power concerned may be exercised either at the place where the vehicle or vessel
was first detained or nearby.

Entry and search etc.: supplementary
7

A warrant granted under a provision of this schedule remains in force for one month
beginning with the date on which it was granted.

8 (1)

A relevant power is exercisable only at a reasonable time.

(2)
10

9 (1)
(2)

15

51

Sub-paragraph (1) does not apply if it appears that exercise of the power at a reasonable
time would frustrate the purpose of exercising the power.
A relevant power is exercisable, if necessary, by using reasonable force.
Sub-paragraph (1) does not apply to a power conferred by paragraph 1 or 3.

10

A person exercising a relevant power must, if required, produce evidence of the person’s
authority.

11 (1)

A relevant power includes power to take onto premises—
(a) such persons for assistance, and
(b) such equipment,
as are required for the purpose of the exercise of the power.

(2)

A relevant power includes power to secure the taking of any of the steps mentioned in
sub-paragraph (3).

(3)

Those steps are—

20

(a) carrying out tests on, and taking samples from—
(i)

an animal (including a carcase of an animal),

(ii) any equipment, substance or other thing,
(b) using a mark, microchip or another method of identifying an animal.

25

12 (1)

A qualifying person must—
(a) comply with any reasonable direction made by a person exercising a relevant
power, and
(b) in particular, give that person such information and assistance as that person
reasonably requires.

30

(2)

In sub-paragraph (1), a “qualifying person” is—
(a) the occupier of premises in relation to which a relevant power is being exercised,
(b) a person who appears to be responsible for animals at the premises,
(c) a person who appears to be under the direction or control of a person referred to in
paragraph (a) or (b).

35

13

A person exercising a relevant power in relation to unoccupied premises must leave the
premises as effectively secured against entry as the person found them.
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Offences of obstruction
14 (1)

A person commits an offence if, without reasonable excuse, the person contravenes
paragraph 12(1).

(2)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a relevant power.

15 (1)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a power conferred by—

5

(a) section 29,
(b) an order under section 31(1),
(c) section 32.

10

(2)

A person commits an offence if the person intentionally obstructs a person in the
carrying out of—
(a) a deprivation order,
(b) a seizure order,
(c) an interim order under section 39(6).

15

Powers of constables: supplementary
16

A constable may arrest without warrant any person whom the constable reasonably
believes is committing or has committed an offence under—
(a) sections 17 to 21, or
(b) paragraph 14 or 15.

20

17

The powers conferred on constables by this schedule are without prejudice to any
powers conferred on constables by law apart from this schedule.

Interpretation
18
25

In this schedule, a “relevant power” is a power—
(a) conferred on an inspector by—
(i)

a provision of this schedule, or

(ii) a warrant granted under a provision of this schedule,
(b) conferred on a constable by—
(i)
30
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a provision of this schedule except paragraph 16, or

(ii) a warrant granted under a provision of this schedule.
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SCHEDULE 2
(introduced by section 47)
MODIFICATION OF ENACTMENTS
Animal health provisions
5

1

In section 8 (movement generally) of the Animal Health Act 1981 (c.22)—
(a) in paragraph (e) of subsection (1), for the words “the holding of markets, fairs,
exhibitions and sales of animals” there is substituted “animal gatherings”,
(b) after that subsection there is inserted—
“(1A) In subsection (1)(e), “animal gatherings” has the same meaning as it has in
section 8A.”.

10

2 (1)
(2)

In section 22 (powers of entry etc. for section 21) of that Act, subsection (5) is repealed.
In section 60 (duties and authorities of constables) of that Act—
(a) in subsection (1), after the word “Act” there is inserted “, regulations made by the
Scottish Ministers under this Act”,
(b) in subsection (5)—

15

(i)

for the words “other officer” there is substituted “inspector”,

(ii) for the word “officer” in the second place where it occurs there is
substituted “inspector”,
(iii) after paragraph (b) there is inserted—
“(ba) of regulations made by the Scottish Ministers under this Act,”.

20

(3)

In section 63 (general powers of inspectors) of that Act—
(a) in subsection (2), after paragraph (b) there is inserted—
“(ba) that the carcase of an animal or bird slaughtered by virtue of section
16B, Part 2B or Schedule 3A is or has been kept, or has been buried,
destroyed, or otherwise disposed of; or”,

25

(b) in subsection (2)(c), after the word “Minister,” there is inserted “or of a regulation
of the Scottish Ministers under this Act,”,
(c) in subsection (2)(d), after the word “Minister” there is inserted “or a regulation of
the Scottish Ministers under this Act”,
(d) in subsection (3), after the word “Minister” there is inserted “or a regulation of the
Scottish Ministers under this Act”,

30

(e) after subsection (9) there is added—
“(10) An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.
35

(4)

In section 64 (powers of inspectors as to poultry) of that Act, after subsection (2) there is
added—
“(3)

An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.
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(5)

In section 65(1) (power to detain vessels and aircraft) of that Act, after the word
“Minister” in the second place where it occurs, there is inserted “or a regulation of the
Scottish Ministers under this Act”.

(6)

In section 66(a) (refusal and obstruction) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

3 (1)

In section 73(a) (general offences) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

(2)

In section 79(4) (evidence and procedure) of that Act, after the word “Minister” there is
inserted “or regulations made by the Scottish Ministers under this Act”.

5

10

4

In section 91 (orders etc.) of that Act, subsection (2) is repealed.

Animal welfare provisions
5

The Protection of Animals (Scotland) Act 1912 (c.14) except—
(a) section 7 (poisoned grain and flesh etc.), and
(b) sections 13(a) to (d), 14 and 16 (general provisions),
is repealed.

15

6

In the Protection of Animals (Anaesthetics) Act 1954 (c.46), in section 1 (use of
anaesthetics in operations on animals)—
(a) after subsection (1) there is inserted—
“(1A) An operation to which this section applies that is performed on an animal
without the use of an anaesthetic administered so as to prevent pain during the
operation is, for the purposes of section 19 of the Animal Health and Welfare
(Scotland) Act 2005 (asp 00), to be regarded as being performed without due
care and humanity.”,

20

(b) in subsection (5), paragraph (b) and the word “and” immediately preceding it are
repealed.

25

7 (1)
(2)
8
30

In the Agriculture (Miscellaneous Provisions) Act 1968 (c.34), Part I except section 4
(expenditure on free advice on the welfare of livestock) is repealed.
In the Animal Health Act 1981, sections 37 to 39 are repealed.
The whole of each of the following Acts is repealed—
(a) the Protection of Animals (Scotland) Act 1912 Amendment Act 1921 (c.22),
(b) the Performing Animals (Regulation) Act 1925 (c.38),
(c) the Protection of Animals (Amendment) Act 1927 (c.27),
(d) the Protection of Animals Act 1934 (c.21),
(e) the Protection of Animals (Cruelty to Dogs) (Scotland) Act 1934 (c.25),

35

(f) the Docking and Nicking of Horses Act 1949 (c.70),
(g) the Pet Animals Act 1951 (c.35),
(h) the Cockfighting Act 1952 (c.59),
(i) the Protection of Animals (Amendment) Act 1954 (c.40),
(j) the Abandonment of Animals Act 1960 (c.43),
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(k) the Animal Boarding Establishments Act 1963 (c.43),
(l) the Riding Establishments Act 1964 (c.70),
(m) the Riding Establishments Act 1970 (c.32),
(n) the Breeding of Dogs Act 1973 (c.60),
5

(o) the Pet Animals Act 1951 (Amendment) Act 1983 (c.26),
(p) the Protection of Animals (Amendment) Act 1988 (c.29),
(q) the Breeding of Dogs Act 1991 (c.64),
(r) the Protection of Animals (Scotland) Act 1993 (c.15),
(s) the Breeding and Sale of Dogs (Welfare) Act 1999 (c.11).
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
BACKGROUND
4.
The Bill supports the Animal Health and Welfare Strategy for Great Britain. The
Strategy was published by the Scottish Executive, the Department for Environment, Food and
Rural Affairs and the Welsh Assembly Government in June 2004 and sets out a vision for raising
animal health and welfare standards to the benefit of animals, animal keepers and society as a
whole. The Bill makes provisions for both the health and welfare of animals in Scotland. For
health, the primary purposes of the Bill are to provide supplemental powers to prevent the spread
of diseases, to make provision for the establishment of a breeding programme to breed resistance
to Transmissible Spongiform Encephalopathies (TSEs) in livestock and to aid the enforcement of
the Animal Health Act 1981 (“the 1981 Act”). These purposes are to be achieved through
amendments to the 1981 Act which provides the current legal basis for dealing with outbreaks of
disease.
5.
For welfare, the Bill consolidates and modernises animal welfare legislation for Scotland.
The welfare provisions of the Bill will implement the commitment made in A Partnership for a
Better Scotland to introduce a Protection of Animals Bill into the Scottish Parliament by 2007.
The main purposes of the welfare provisions of the Bill are, firstly, to introduce a duty of care on
keeping animals and, secondly, to allow animals either suffering or in danger of suffering to be
removed from that place of danger.
THE BILL
6.

The main provisions of the Bill are as follows:
• Part 1 of the Bill amends the 1981 Act to provide additional powers to prevent
the spread of animal diseases including: supplementary slaughter powers; powers
to issue biosecurity codes; powers to make veterinary tests and take samples;
powers to license animal gatherings; powers to vaccinate or treat animals and
birds; supplemental powers to seize and dispose of carcases and other items; and
the creation of new offences of deliberate infection of animals, and of acquiring or
taking possession of diseased animals or birds, or animals or birds which are
suspected of being diseased, the carcases of such animals or birds or anything
obtained from, produced by or used in connection with such animals or birds.
Part 1 also makes provision for the establishment of a breeding programme to
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breed resistance in livestock to Transmissible Spongiform Encephalopathies
(TSEs), for example Bovine Spongiform Encephalopathy (BSE) or other TSEs.
Also, supplemental enforcement provisions are provided and the penalty for
contravention of the 1981 Act (where no penalty is specified by any other
provision of that Act) is revised.
•

Part 2 of the Bill supersedes a number of existing provisions in animal welfare
legislation to prevent cruelty, promote welfare and protect animals in distress. It
introduces an offence for the failure to take reasonable steps to ensure the welfare
of animals for which a person is responsible (the duty of care), prohibits the
giving of animals as prizes, raises the age at which young people can be sold
animals, re-affirms the specific offence of abandonment and strengthens the
provisions for animal fights. It also provides that an inspector or constable may
take into their possession an animal which is suffering or likely to suffer; that a
person be deprived of possession or ownership of an animal on conviction for
certain specified offences; and that a person be disqualified from owning,
keeping, dealing in or transporting animals and connected activities following
conviction for certain offences..

•

Part 3 of the Bill makes provision for Crown application, consequential
amendments, ancillary provision, order making powers and commencement
provisions when the Bill receive Royal Assent.

•

Schedule 1 to the Bill contains further provisions detailing the powers of
authorised persons for Part 2.

•

Schedule 2 to the Bill contains amendments to other enactments in consequence
of the Bill.

COMMENTARY ON SECTIONS
PART 1 – ANIMAL HEALTH
Section 1 – Slaughter for preventing spread of disease
7.
Section 1 inserts a new section 32E and Schedule 3A into the 1981 Act and gives the
Scottish Ministers supplemental powers to slaughter animals and birds with a view to preventing
the spread of specified diseases including, for example, Foot and Mouth Disease (FMD) and
swine-fever. This will help to support the implementation of the EU FMD Directive. These new
powers are additional to existing powers under section 31, as read with Schedule 3 of the 1981
Act, to slaughter animals “affected” with specified diseases (as well as those suspected of being
affected, or which have been in contact with affected animals, or in any way exposed to the
infection).
8.
Paragraph 6 of Schedule 3A gives the Scottish Ministers the power to extend the new
slaughter power to any disease of animals they specify and, in such cases, to specify the animals
(meaning all mammals except man), birds or amphibians which could be slaughtered. In the
cases of the diseases specified in paragraphs 1 to 5, the Scottish Ministers may specify by order a
wider group of animals to be slaughtered than those specified in these paragraphs. The diseases
which may be specified are diseases of animals, as defined by section 87 of the 1981 Act. The
power of slaughter provided for in paragraph 6 applies to, potentially, a wider category of
3
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“animals” than in paragraphs 1 to 5 of the Schedule. By virtue of paragraph 6 the Scottish
Ministers can specify any animal, bird or amphibian to which the paragraph 6 slaughter power
applies and in this context, “animal” means any mammal (except man). The power will enable
the slaughter of specified non-farmed animals which can transmit disease to farmed livestock in
a disease outbreak. For example the slaughter of wild animals such as foxes might be necessary
in event of an outbreak of a fast spreading disease capable of being transmitted by foxes to
livestock.
9.
Paragraph 9 makes provision as to the procedure for making an order under paragraph 6.
It requires such an order to be laid in draft and approved by a resolution of Parliament unless
there is an outbreak of a disease of animals (as defined by section 87 of the 1981 Act) or some
other emergency relating to a disease of animals in which case the emergency order making
power detailed in paragraph 9(3) can be used.
10.
Paragraph 7 of Schedule 3A provides that the Scottish Ministers may exercise the new
powers of slaughter whether or not the animals, birds or amphibians concerned: are affected or
suspected of being affected with the disease; are or have been in contact with animals, birds or
amphibians so affected; have been in any way exposed to the disease; or have been treated with
vaccine or serum or both against the disease. Therefore, Scottish Ministers could, if considered
necessary, adopt a slaughter policy to ring-fence disease beyond a disease infected area. For
example, such a disease defence policy could be used in relation to FMD where the virus has
been known to spread over 180 kilometres in certain wind conditions. In certain circumstances,
such a cull could be deemed necessary to prevent the disease from spreading more widely.
11.
Paragraph 8 requires the payment of compensation for any animal (as defined by section
87 of the 1981 Act) slaughtered under Schedule 3A, but excludes other animals, birds and
amphibians, and allows different provision to be made for different cases or classes of case. The
existing powers of the 1981 Act could be used, if it was considered to be appropriate, to provide
for the payment of compensation for other animals or birds or amphibians slaughtered under the
exercise of any of the new slaughter powers.
Section 2 – Slaughter of treated animals
12.
Section 2 inserts section 16B into the 1981 Act and makes provision for animals
(meaning all mammals except man) and birds treated with vaccine or serum (or both) to be
slaughtered for the purposes of securing (or helping to secure) disease free status. In this
context, disease free status means recognition under Community law or any other international
rules (such as those of the Office International des Epizootics) that in a particular area no
animals or birds of a particular class are infected by a particular disease or class of disease.
13.
Subsection (1) extends the power of slaughter of animals or birds treated with a serum or
vaccine to prevent the spread of the diseases listed in that subsection. “Animal” in this
subsection means any mammal (except man).
14.
Subsection (2) gives the Scottish Ministers the power, by order, to specify other diseases
of animals (as defined by section 87 of the 1981 Act) to which this section will apply. The
power of slaughter will however apply to any animal or bird treated to prevent the spread of that
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disease and in this context animal will mean any mammal (except man). The procedural
formalities for such orders are set out in subsections (8) to (11). Briefly, such an order requires
to be laid and approved by a resolution of Parliament within 28 days of being made, failing
which it ceases to have effect. Periods when the Parliament is dissolved or in recess for more
than 4 days do not count towards the 28 day period.
15.
Subsection (5) provides a supplementary power which is required to enable an animal or
bird to be slaughtered, or which is otherwise required in connection with the slaughter. This
could include entering premises, tagging the relevant animals and bringing the necessary
equipment onto the premises.
16.
Subsection (6) requires Scottish Ministers to pay compensation for any animal
slaughtered under this section (animal being as defined by section 87 of the 1981 Act), whilst
subsection (7) allows different provision as to compensation to be made for different cases or
classes of case. The existing powers of the 1981 Act could be used, if it was considered to be
appropriate, to provide for the payment of compensation for other animals or birds slaughtered
under the exercise of this slaughter power.
Section 3 – Biosecurity codes
17.
Section 3 of the Bill (inserting sections 6C and 6D into the 1981 Act) provides a power to
allow Scottish Ministers to issue “Biosecurity codes”.
18.
Subsections (4) and (7) of section 6C allow the Scottish Ministers to make biosecurity
codes to deal with a range of scenarios in respect of particular diseases of animals (as defined by
section 87 of the 1981 Act) and groups/species of animals (meaning any mammal except man),
birds or amphibians. For example, the Scottish Ministers may issue a separate code for cattle
and a separate one for sheep. Similarly, it allows for the issue of separate codes for individual
animal diseases depending upon the threat each disease presents. Any code issued applies to
persons who own, keep or are in charge of any creature of a kind to which the code relates. To
that extent it is irrelevant whether the creatures are kept on agricultural land or not. The code
may specify mandatory requirements, the breach of which would result in a criminal offence
being committed. There could be other parts of the code which would be for guidance only.
19.
Subsection (6) provides that biosecurity codes may prescribe general or detailed
requirements for persons who own, keep or are in charge of any creature to which the code
applies.
20.
Subsection (11) provides that biosecurity codes will be subject to consultation with the
appropriate bodies. The resulting statutory instrument must be laid before and approved by the
Scottish Parliament.
21.
Where there has been an outbreak of a disease specified in Schedule 2B (see section 8) or
some other emergency relating to a disease of animals (as defined by section 87 of the 1981 Act)
which requires either a new code or an amendment to an existing code to help combat the
outbreak, the Scottish Ministers would have the power to make an emergency order under
section 6D(1).
5
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22.
An emergency order would allow Scottish Ministers to make the statutory instrument at a
time of animal disease emergency without the requirement to consult interested parties. The
emergency order would cease to have effect at the end of 28 days beginning with the date on
which it was made unless, before the expiry of that period, the order had been approved by
Parliament.
Section 4 – Tests and samples
23.
Section 4 of the Bill (inserting sections 6E and 6F into the 1981 Act) provides additional
powers for inspectors, appointed or authorised by the Scottish Ministers, to enter any premises to
take samples and carry out tests to ascertain whether there is any evidence that there is, or has
been, animal disease or causative agent of disease, on the premises. Such samples and tests may
be applied to any animal (meaning any mammal except man), bird or amphibian. Premises is
given a broad definition and includes any land, building or other place including a vehicle,
vessel, tent or moveable structure.
24.
Inserted section 6F also provides that Scottish Ministers may carry out other tests on a
sample, already taken under existing legislation, for the purposes of monitoring, control or
prevention of disease of animals (as defined by section 87 of the 1981 Act). In the event that the
Scottish Ministers did not carry out the initial sampling and therefore do not possess the relevant
sample, subsection (4) provides that they may instruct the person who does possess it to give it to
them for the purposes of the further tests.
Section 5 – Animal gatherings
25.
Section 5 of the Bill (inserting section 8A into the 1981 Act) provides the power to the
Scottish Ministers to make an order that would make provisions for the licensing of animal
gatherings with a view to the prevention of the spread of disease.
26.
Subsections (5) and (6) set out some of the provisions which the Scottish Ministers may
include in an order made under section 8A. The Scottish Ministers are required to consult
certain interested persons before making an order under subsection (1) of section 8A. Subsection
(7) provides that contravention of the conditions of a licence is an offence. Other offences as to
licences are provided by sections 67 to 71 of the 1981 Act.
Section 6 – Treatment
27.
Section 6 of the Bill (amending section 16 of the 1981 Act) enables the Scottish
Ministers, for the purposes of preventing the spread of disease, to cause any animal (meaning
any mammal except man) or bird to be treated with serum or vaccine (or both). Subsection (1)
of section 16 of the 1981 is repealed and replaced by subsection (1A).
28.
Serum contains disease antibodies, whilst vaccine contains antigen to stimulate the
production of antibodies in the treated animal or bird. The power provided in subsection (1A) of
section 16 is wider than that previously provided by subsection (1) and could form part of the
strategy to stop disease spreading by, for example, vaccinating in a wide area around an infected
area to provide a barrier against disease spread.
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Section 7 – Seizure of carcases etc.
29.
Section 7 of the Bill (inserting new sections 36ZA and 36ZB into the 1981 Act) makes
provision for the Scottish Ministers to make an order to allow for the seizure and disposal of
items which might be capable of carrying or transmitting disease following the exercise of the
new slaughter powers inserted by sections 1, 2 and 10 (section 10 makes provision as to
Transmissible Spongiform Encephalopathy (TSE) and includes a power of slaughter in this
connection).
30.
Subsections 36ZA(1) to (3) provide that the Scottish Ministers may by order make
provision for the seizure and destruction of anything (other than a living animal) which might
carry or transmit a relevant disease, being diseases for which the slaughter powers under section
16B, Part 2B or Schedule 3A of the 1981 Act (inserted by sections 1, 2 and 10 of the Bill
respectively) are exercised. Objects which could be seized by an order made under this section
could include: infected implements; carcases; animal bedding; and animal faeces etc.
31.
Subsection 36ZA(4) creates an offence in connection with the throwing or placing of a
carcase or anything else obtained from or produced by an animal slaughtered under section 16B,
Part 2B or Schedule 3A into a river, stream, canal, navigation or other water or in the sea within
4.8 kilometres of the shore.
32.
Section 36ZB provides that the Scottish Ministers must pay compensation for anything
seized under section 36ZA.
33.
Subsection (2) provides that this mandatory obligation to pay compensation does not
extend to paying compensation for the seizure of carcases or other things produced by or
obtained from animals. The mandatory compensation will be in relation to objects seized such as
farm equipment and animal housing.
34.
In the case of carcases seized under section 36ZA(1) and other things produced by or
obtained from animals being seized, subsection (3) allows the Scottish Ministers to provide (by
order) compensation at their discretion.
35.
Subsection (4) makes provision for the payment of compensation at “value” for things
seized, whilst subsection (5) extends that compensation provision to things which could have
been seized under section 36ZA(1) but which were destroyed, buried or disposed of under an
order made under section 23(e) of the 1981 Act.
36.
Subsection (6) gives the Scottish Ministers power to make ancillary provision as to how
values are to be ascertained and to regulate how applications for compensation are made and the
mode of payment of compensation.
Section 8 – Specified diseases
37.
Section 8 of the Bill (inserting 28I and Schedule 2B into the 1981 Act) relates to the new
offence of deliberate infection of animals under section 9 of the Bill and the making of an
emergency biosecurity order under section 6D (inserted by section 3 of the Bill). Schedule 2B
7
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lists fast spreading diseases, whilst section 28I allows that list of diseases to be modified by
order. An order under section 28I would cease to have effect at the end of 28 days beginning
with the date on which it was made unless, before the expiry of that period, the order had been
approved by the Scottish Parliament.
Section 9 – Deliberate infection of animals
38.
Section 9 of the Bill (inserting new sections 28C, 28D, 28E, 28F, 28G and 28H into the
1981 Act) creates an offence of knowingly doing anything which causes, or is intended to cause,
or recklessly causing an animal (as defined by section 87 of the 1981 Act) to be infected with a
specified disease (the list of specified diseases is contained in Schedule 2B of the 1981 Act inserted by section 8 of the Bill). This provision would deal with, for example, situations in
which animals were deliberately infected with a disease in order for the owner to be able to claim
compensation for their subsequent destruction.
39.
Section 28C(2) and (3) create offences of: acquiring or taking possession of an animal or
bird or the carcase of an animal or bird; and acquiring or taking possession of anything obtained
from, produced by, or used in connection with an animal or bird or carcase of an animal or bird,
in either case which that person knows or could reasonably be expected to know or reasonably
suspects is infected with a disease specified in Schedule 2B. This section could include the
following objects which could carry disease: infected implements; carcases; animal bedding; and
animal faeces etc.
40.
Anyone found guilty of committing these offences is liable on summary conviction to a
term of imprisonment not exceeding 6 months or to a fine not exceeding the statutory maximum
or to both. On conviction on indictment the person is liable to a term of imprisonment not
exceeding 2 years or to an unlimited fine or to both.
41.
Section 28D provides that if a person is convicted of an offence under section 28C they
will be deprived of their entitlement to compensation under any other provision under the 1981
Act for the animals to which the offence relates and also for other animals which were kept on
the same premises at the same time, or any part of the time, as those animals at or after the
commission of the offence. Subsection (4) allows that compensation which has already been
paid can be recovered by the Scottish Ministers.
42.
Section 28E(1) provides that the court will have the power to, in addition to any other
penalty or order, deprive a person found guilty of an offence under section 28C or section
28F(15) (breach of a disqualification order) of possession or ownership (or both) of an animal
(and any dependent offspring) to which the offence relates. Section 28E(9) requires the court,
where practicable, to allow the owner an opportunity to make representations before the court
makes an order. The animal in respect of which the order can be made is the animal in relation to
which the offence was committed. Section 28E(8) provides that the court may not make a
deprivation order involving the destruction of an animal unless it is satisfied on the evidence of a
veterinary surgeon that destruction would be in the interests of the animal.
43.
Subsection (2) provides as to the order which the court has power to make in terms of
subsection (1). It is an order which deprives the owner of ownership of the animals to which it
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relates and also orders their destruction, sale or other disposal. Subsection (5) allows the order
also to make provision in respect of the offspring of the animal.
44.
Subsection (3) provides that the court has to explain its reasons for not making a
deprivation order except where it has imposed a disqualification order under section 28F.
45.
Subsection (6) makes further provision as to what can be included in a deprivation order.
This includes provision for appointing someone to carry out the deprivation order, requiring
delivery of relevant animals, conferring powers of entry on the person appointed to carry out the
order and such other provision as the court considers appropriate. This may include specifying
the manner in which the animal is to be destroyed.
46.
Section 28F(1) provides that where a person is convicted of an offence under section 28C
the court may in addition to any other penalty or order, disqualify a person from owning and
keeping animals, dealing in animals and transporting animals.
47.
Subsection (3) provides that a disqualification from an activity – be it owning and
keeping, dealing in or transporting animals – disqualifies the person subject to the order from
any participation in that activity. Paragraphs (a), (b) and (c) give examples of the kind of
participation from which a person subject to an order is disqualified.
48.
Subsection (4) provides that the court has to explain its reasons for not making a
disqualification order on convicting a person of a relevant offence.
49.
Subsection (6) provides that disqualification may be imposed in relation to animals
generally or animals of a particular kind. Thus a court may, for example, use its discretion under
the subsection to disqualify a person who has been convicted of an offence under this section of,
for example deliberately infecting pigs only from keeping pigs, but not from keeping geese.
50.
Subsection (7) allows the court to specify the length of time which must pass before the
person who is the subject of a disqualification order may apply to have it lifted or varied under
subsection (10).
51.
Subsection (8) allows the court to suspend the disqualification order either to enable
practical arrangements to be made for the animals to which the disqualification relates, or
pending an appeal.
52.
Subsection (9) clarifies that a disqualification order is for the purposes of any appeal
under the Criminal Procedure (Scotland) Act 1995 to be treated as a sentence and accordingly
the procedures for appeals against sentence should be followed.
53.
Subsection (10) allows a person subject to a disqualification order to apply to the court
for its termination or variation. The court can refuse the application, or terminate or vary the
order and in considering the application the court must have regard to the offence, the character
of the applicant and the conduct of the applicant following the imposition of the disqualification.

9
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54.
Section 28G gives the court power, where that court is satisfied that a person subject to a
disqualification order owns or keeps any animals in breach of that order, to make an order that
the animals so owned or kept by the disqualified person be seized.
55.
Subsection (2) provides for a seizure order to be made following summary application to
the court by an inspector where it appears that a person is owning or keeping animals in breach
of a disqualification order. The order may be made by the court even if proceedings have not, or
are not, or are not likely to be, taken against the person for an offence under section 28F(15).
56.
Subsection (4) provides that a seizure order made under subsection (1) may deprive a
person of possession or ownership (or both) of an animal and provide for the destruction, sale or
other disposal of the animal.
57.
Subsections (5) and (6) set out provisions which may be included in a seizure order.
These are: appointing the person who is to carry out the order; requiring the delivery of the
animal in question; and requiring the disqualified person to reimburse any reasonable expenses
incurred in carrying out the order. The seizure order may also include provision authorising a
person appointed to carry out the order, and anyone acting on their behalf, to enter any premises
where the animal subject to the seizure order is kept.
58.
Subsection (5)(c) provides that the order may include such other provision as the court
considers appropriate. Examples of the kind of provisions which might be included are given in
subsection (6).
59.
Subsection (7) provides that the court may not make a seizure order involving the
destruction of an animal unless it is satisfied on the evidence of a veterinary surgeon that
destruction would be in the interests of the animal.
60.
Subsection (8) requires the court to give the owner of the animals concerned the
opportunity to make representations to the court prior to making a seizure order.
61.
Subsection (9) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses incurred when determining whether to make a seizure order.
62.
Subsections (10) and (11) provide that in relation to a seizure order any person who has
an interest in the animal referred to in the order may appeal to the Sheriff Principal and may with
the Sheriff Principal’s leave, appeal to the Court of Session against the Sheriff Principal’s
decision.
63.
Subsection (1) of section 28H suspends the operation of any deprivation or seizure order
until the period for appeal against the order and conviction have expired and any appeal has been
withdrawn or determined.
64.
Subsection (2) provides that where the operation of an order is suspended the court may
make an order making interim provision in relation to any animal to which the suspended order
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applies. Subsection (3) provides that an interim order may include the provisions already stated
in section 28G(5)(a) and (b) and section 28G(6)(a).
65.
Subsection (4) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses when determining whether or how to make an interim order
Section 10 – Livestock genotypes: specification, breeding and slaughter
66.
Section 10 of the Bill (inserting Part 2B into the 1981 Act) deals with Transmissible
Spongiform Encephalopathies (TSEs). A TSE is a disease which causes changes to the brain and
nervous system of an animal leading to death. Whilst scientific knowledge in relation to genetic
control of TSEs is limited to sheep at the present time, section 10 provides power to deal with
TSEs in other species of livestock (a definition is given in section 36X of Part 2B) if necessary
and where scientifically possible.
67.
There is presently no vaccine or cure for TSEs. It is currently possible to identify
whether sheep are naturally resistant or susceptible to scrapie (a TSE of sheep and goats) by
testing a blood sample or tissue containing the animal’s DNA and thereby discovering its
genotype which is the genetic constitution of an organism. Control of TSEs in sheep is possible
by selective breeding to increase the levels of natural genetic resistance. The provisions of Part
2B will enable similar steps to be taken for other livestock species as scientific knowledge
increases.
68.
The new Part 2B of the 1981 Act provides powers to: specify TSE susceptible livestock
genotypes; ascertain, by sampling, genotypes and identify livestock; place restrictions on
breeding; review the above restrictions; enforce the restrictions if not complied with; slaughter
livestock susceptible to TSEs; gain entry to premises; and to pay compensation compulsorily in
certain circumstances. It also makes it an offence to fail to comply with restrictions or
requirements without reasonable excuse, or to do certain other things.
69.
Section 36N allows the Scottish Ministers by order to specify livestock genotypes if they
are satisfied that an animal of a particular livestock genotype has (or has had) a form of TSE
(whether in Scotland or elsewhere). If it is appropriate they may also specify the form of TSE
concerned. It is envisaged that this power would be used where an outbreak of TSE had
occurred and it was known that a particular livestock genotype was susceptible to that TSE.
70.
Section 36O provides Scottish Ministers with regulation making powers to make
provision requiring keepers of livestock to allow an inspector to obtain a sample from an animal
to enable its genotype to be identified, to administer or otherwise attach an identification device
to a livestock species and to make record keeping requirements.
71.
Section 36P applies to livestock whose genotype has been specified under section 36N.
Restriction notices may be issued to prevent the using of livestock, its semen, eggs or embryos in
connection with breeding. The semen, eggs or embryos must be destroyed. The owner must
arrange for the creature to which the notice applies to be castrated, sterilised or slaughtered. This
will enable a breeding programme to be set up where livestock would be used to produce
offspring which are resistant to TSEs. The Scottish Ministers, under certain exceptional
11
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circumstances, may allow breeding with more susceptible genotypes if for example the breed is
in danger of extinction.
72.
Section 36Q makes provision for persons in receipt of a restriction notice to request a
review of the restriction notice.
73.
Section 36R applies if the Scottish Ministers are satisfied that an owner has not complied
either entirely or in part with a restriction notice except where a review under section 36Q is still
ongoing or has been successful. The Scottish Ministers may take such reasonable steps as they
consider appropriate to secure compliance. In particular they may cause to be destroyed eggs,
semen or embryos and may also have livestock castrated, sterilised or slaughtered.
74.
Section 36S makes it an offence for a person to: sell or transfer livestock, semen, eggs or
embryos to which a notice applies; fail without reasonable excuse to comply with a restriction
notice; use any semen, eggs or embryos which the person knows to have been taken from
livestock to which a restriction notice applies; fail, without reasonable excuse, to comply with
any provision of regulations made under section 36O; or fail to give an inspector such assistance
or information as the inspector may reasonably request in connection with the exercise by the
inspector of any of the inspector’s functions under this Part. Where the person seeks to rely on
the defence of reasonable excuse the onus is put on them to prove – on balance of probabilities –
the facts which underpin that defence.
75.
Section 36T provides that the Scottish Ministers may cause to be slaughtered, with a view
to preventing the spread of any form of TSE, livestock whose genotype has been specified by
virtue of section 36N in relation to the form of TSE concerned. The Scottish Ministers may also
cause to be slaughtered, to prevent the spread of any form of any TSE, livestock whose genotype
has not been ascertained either due to matters of urgency or that the science does not enable the
genotype to be identified.
76.
Section 36U provides for an inspector to enter premises to ascertain whether a power
conferred under Part 2B should be exercised. Inspectors must if required produce evidence of
their authority to do this. Any power of entry must be exercised at a reasonable hour unless the
inspector thinks the case is one of urgency (see section 62G(5)) and in relation to the power to
enter premises used exclusively as a dwelling house, 24 hours’ notice of the intended entry is to
be given unless the case is one of urgency (see section 62G(4)). The provisions of section 62H
(warrants) and section 62I (entry and warrants: supplementary) (see below) also apply to this
power of entry.
77.
Section 36V provides for the paying of compensation (by order) for livestock slaughtered
and property which has been destroyed by virtue of the restriction notice or by virtue of section
36R or livestock slaughtered by virtue of section 36T(1). The order may make different
provision for different cases or classes of case.
Section 11 – Powers of entry
78.
Section 11 inserts new sections 62G (Powers of entry: Scotland), 62H (Warrants) and 62I
(Entry and warrants: supplementary) into the 1981 Act. In order to prevent or limit a fast
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spreading animal disease, it may be necessary to enter land or premises to take action. Entry
may be necessary as a matter of urgency because of the nature of the disease.
79.

The 1981 Act contains a number of powers relating to the entry of land or premises.

80.
Section 62G provides an explicit power of entry for the purpose of ascertaining whether a
power to slaughter, conferred by or under any provision mentioned in subsection (2), should be
exercised or doing anything in pursuance of the exercise of that power. In relation to the power
to enter premises used exclusively as a dwelling house, 24 hours’ notice of the intended entry is
to be given unless the case is one of urgency.
81.
Section 62H makes provision for the issuing of warrants by a sheriff or justice of the
peace and the conditions which must be satisfied to obtain a warrant. Where the conditions are
satisfied a sheriff or justice of the peace may issue a warrant authorising an inspector appointed
or authorised by the Scottish Ministers to enter, if necessary using reasonable force, any
premises to ascertain whether a power conferred by or under the 1981 Act should be exercised or
doing anything in pursuance of the exercise of that power. A warrant must be executed at a
reasonable hour unless the inspector thinks the case is one of urgency.
82.
Section 62I contains supplementary provisions where an inspector enters any premises
under the powers conferred by or under the 1981 Act or under a warrant under section 62H
including the provision that the inspector may take such persons or equipment as the inspector
considers necessary. It also includes a provision for the inspector to require assistance by any
person on the premises as detailed in subsection (4). If the inspector enters any unoccupied
premises the inspector must leave the premises as secure as the inspector found them.
Section 12 – Inspection of vehicles
83.
Section 12 (inserting section 65B into the 1981 Act) provides a power to enable an
inspector who is accompanied by a constable in uniform to stop, detain and inspect any vehicle
within an infected place or area (as defined by section 17 of the Act) to ascertain compliance
with any provision under the 1981 Act, any order made under the 1981 Act, any regulation of
any local authority made under an order, or any regulations of the Scottish Ministers under that
Act. This power would be used as necessary to help ensure containment of a fast spreading
disease.
Section 13 – Penalties and time limits
84.
Section 13 of the Bill (substituting section 75 of the 1981 Act) revises and brings up-todate the penalties (financial and/or custodial) for existing animal health offences committed
under the 1981 Act and for the new offences detailed in the Bill where a penalty is not specified
by any other provision of the 1981 Act.
85.
Subsection (2) provides that a person who commits an offence is liable on summary
conviction to imprisonment up to 6 months or to a fine up to level 5 (currently £5000) on the
standard scale or to both.
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86.
Subsection (3) extends the time limits within which prosecutions for offences under the
1981 Act can be brought. It provides that an offence may be brought within the period of 6
months from the date on which evidence of that offence came to the knowledge of the
prosecutor, provided this is within 3 years of the date on which the offence was committed
(subsection (4)).
87.
Subsections (5) and (6) provide further clarification on the issues of continuous
contravention, and when proceedings are viewed to be commenced.
PART 2 – ANIMAL WELFARE
Section 14 – Animals to which this Part applies
88.
This section provides the definition of “animal” for the purposes of Part 2 of the Bill.
This is necessary at the outset as the definition of the term “animal” can potentially be extremely
wide. For example, a zoologist might classify a microbe as an “animal”. For the purposes of
this Part the term “animal” means a vertebrate other than a man. Therefore insects are not
“animals” for the purposes of this Part.
89.
Given the potentially wide definition of “animal”, the welfare provisions in the Bill refer
to two further refined groups of animals which are:
(a)
“protected animals” are identifiable by domestication, control of man or captivity
(this would include livestock and exotic captive animals, such as penguins in a zoo and
feral cats as they are commonly domesticated in the British Islands); and
(b)
“animals for which a person is responsible” the emphasis is on the human
responsible rather than the animal (this would again include livestock and exotic captive
animals).
90.
Subsection (2) provides that the provisions in Part 2 do not apply to an animal while it is
in its foetal or embryonic form.
91.
Subsection (3) provides that the Scottish Ministers will be able to make regulations to
change this definition so that it can be extended to include invertebrates of any description or an
animal at an earlier stage of its development.
92.
Subsection (4) provides that the Scottish Ministers can only invoke this power once
satisfied, on the basis of scientific evidence, that other creatures are capable of experiencing pain
or suffering. This approach will enable the definition to be amended in line with scientific
developments and knowledge, and without recourse to primary legislation.
93.
Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations to amend the definition of animal under this section.
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Section 15 – Protected animals
94.
By defining the meanings of “protected animal” and “person responsible for an animal”,
this section and section 16 set the boundary of the application of the principal offences under the
Bill. For example, the offence of causing unnecessary suffering under section 17(1) extends to
“protected animals” and makes it an offence for any person, by their actions to cause suffering to
a protected animal. Therefore, it is not an offence under this provision to cause unnecessary
suffering to a wild animal living in a wild state, because such an animal is outwith the definition
of “protected animal”. Animals not under the control of man and that are of a kind commonly
domesticated in the British Islands, such as feral cats, sheep, goats or ponies are covered by the
definition of “protected animal”. The welfare of animals which are not “protected animals” is
covered by other legislation such as the Wildlife and Countryside Act 1981 and the Wild
Mammals Protection Act 1996.
95.
Animals that are not of a kind commonly domesticated in the British Islands are only
“protected animals” if they are under the control of man or are not living in the wild. The
expression “under the control of man” is intended to be a broader expression than “captive
animal”, which is the expression used in an equivalent context in the Protection of Animals
(Scotland) Act 1912 (“the 1912 Act”).
96.
The alternative of “not living in a wild state” is intended to cover circumstances where a
captive animal escapes. This would cover, for example, an ostrich escaping from a zoo. The
ostrich would not be commonly domesticated in the British Islands, nor would it be under the
control of man (as it had escaped). However, although it had escaped, it would not be living in a
“wild state” and therefore would continue to be considered as a “protected animal”.
Section 16 – Responsibility for animals
97.
The welfare provisions of the Bill distinguish between the duties owed towards an animal
by the man in the street and a person who is responsible for an animal. Naturally, the duties of
the responsible person are greater. In order that it is clear whether a person is responsible for an
animal or not, section 16 makes specific provision as to who is the “person responsible for an
animal” for the purposes of the animal welfare provisions of the Bill.
98.
Responsibility for an animal is only intended to arise where a person can be said to have
assumed responsibility for its day-to-day care, or for a specific purpose, or by virtue of owning
it. The owner is always to be regarded as responsible for an animal. But, in addition, a person
who is in charge of the animal is also responsible for it. This applies whether the person owns or
is in charge of the animal on a temporary or permanent basis. If an animal is abandoned, the
person responsible for it continues to be responsible for the animal even after it has been
abandoned.
99.
Where a person under 16 years of age is responsible for an animal, the person who has
care and control of that young person is also responsible for their animal (subsection (4)). This
seeks to ensure that an adult can normally be identified as the responsible person for an animal.
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100. As noted above, responsibility for animals is a key concept in the welfare provisions,
particularly in determining a person’s duties in relation to sections 17 (unnecessary suffering), 18
(mutilation), 19 (cruel operations) 20 (administration of poisons), 22 (ensuring the welfare of
animals) and 26 (abandonment). Similarly, the regulation-making power in section 23 (provision
for ensuring welfare) can be exercised only in relation to animals for which a person is
responsible. The same is true for the provisions allowing for the making of regulations about
licensing and registration under section 24.
Section 17 – Unnecessary suffering
101. This section sets out the circumstances in which a person who causes a protected animal
to suffer commits an offence. Unnecessary suffering can be caused in two ways: either by taking
action which causes unnecessary suffering, or by failing to take steps to prevent unnecessary
suffering. The concept of ‘unnecessary suffering’ is central to the legal definition of cruelty and
was previously included in the 1912 Act. The infliction of pain, even if extreme, is not in itself
sufficient to constitute unnecessary suffering, as pain may be caused for beneficial reasons such
as in surgery or medicine. Therefore consideration must be given to whether pain or suffering is
necessary.
102. Subsection 17(1) provides that it will be an offence to cause by an act physical or mental
suffering to a protected animal where this is unnecessary and the person committing the act knew
or could reasonably be supposed to know that the act would cause, or would be likely to cause
suffering.
103. Subsection 17(2) provides that a person who is responsible for an animal commits an
offence if they cause by an act or omission unnecessary suffering to their animal and the person
responsible for the animal knew or could reasonably be supposed to know that the act or
omission would cause, or would be likely to cause suffering. It will not be necessary to prove
that an accused person actually knew their act or failure to act would cause suffering, but only
that they ought to have known.
104. Subsection 17(3) provides that a person who is responsible for an animal commits an
offence if they let another person cause their animal to unnecessarily suffer by an act or by an
omission and that person permits that to happen or fails to take reasonable steps to prevent
someone from so doing. It will not be necessary to prove that an accused person actually knew
their act or failure to act would cause suffering.
105. Subsection 17(4) sets out non-exhaustive considerations to which the courts should have
regard to in determining whether the suffering is unnecessary. Considerations focus on the
necessity, proportionality, humanity and competence of the conduct. The court should take all
relevant considerations into account, weighing them against each other as appropriate. Where
suffering occurs, but the person responsible for the animal complied with any regulations,
licence or code of practice, an offence will not normally be committed.
106. Subsection 17(5) provides that nothing in this section applies to the appropriate and
humane destruction of an animal. However the infliction of suffering over and above that
necessarily caused by appropriate and humane destruction is not exempt.
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Section 18 – Mutilation
107. This section prohibits the mutilation of any protected animal unless it is for medical
treatment or the procedure has been exempted from this prohibition by regulations made under
this section. Mutilations are procedures which involve interference with the sensitive tissues or
bone structure of the animal, for example, castration or dehorning. Normal farming practices
such as castration and dehorning etc. will be permitted under regulations made under this
section.
108. The definition of “carrying-out of a prohibited procedure” referred to in subsection 18(4)
is based on the definition of “mutilation” adopted by Royal College of Veterinary Surgeons.
Section 19 – Cruel operations
109. This provision supersedes section 1(1)(e) of the 1912 Act. Subsection (1) makes it an
offence for a person to perform an operation on a protected animal without due care and
humanity. It is not necessary to prove that the animal actually suffered to establish liability.
110. Subsection (2) provides that if a person who is responsible for an animal permits another
person to perform an operation on that animal without due care and humanity or fails to take
reasonable steps to prevent that from happening, then an offence is committed. Subsection (3)
states that this section is subject to the Protection of Animals (Anaesthetics) Act 1954 (see
amendment to Protection of Animals (Anaesthetics) Act 1954 in schedule 2 to the Bill).
Section 20 – Administration of poisons etc.
111. This section makes it an offence, without lawful authority or reasonable excuse, to
knowingly administer to, or cause to be taken by, a protected animal any harmful substances. In
other words, it would not be an offence for a veterinary surgeon to administer drugs which have
potentially harmful side effects to an animal, however it would be an offence to feed a protected
animal rat poison. (This is not intended to apply in the case of vermin as they are not considered
protected animals.)
112. Under subsection 20(2), where a person is responsible for an animal, they must not
permit another person to administer a poisonous or injurious substance or drug to that animal, or
to cause such a substance or drug to be taken by that animal unless that person has a lawful
authority or excuse. Where a person knows a drug or substance to be injurious or poisonous that
person must take reasonable steps to prevent any other person administering to any animal, for
which the first person is responsible, that drug or substance or causing that drug or substance to
be taken by that animal.
113. Under this section it is not necessary to show that the animal did in fact suffer as a result
of the prohibited action in order to establish liability. But it is necessary to show that the person
accused of the offence knew the poisonous nature of the substance administered to the animal.
114. Subsection 20(3) provides for the offences in subsections 20(1) and (2) to apply in cases
where substances that are otherwise harmless have been administered in a harmful quantity or by
17
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a harmful method. An example of this would be allowing a sheep to ingest sheep dip (a
substance which would not be harmful to a sheep if used externally as intended) in the
knowledge that this would be harmful to the sheep.
Section 21 – Animal fights
115. This section creates a specific offence in relation to animal fights. In the 1912 Act
provisions relating to animals fights were subsumed under the general heading of “offences of
cruelty”. It is intended that anything done by a person in connection with an animal fight which
would amount to a criminal offence under the existing law, will continue to amount to a criminal
offence under the new provision.
116. The offences under section 21 replace the offences under section 1(1)(c), 5A and 5B of
the 1912 Act.
117. Subsections 21(1) and (2) penalise various forms of involvement in animal fights. The
majority of the specific offences contained in the 1912 Act such as advertising a fight, allowing
premises to be used, and accepting money for admission to an animal fight are covered by
subsection (2)(a) to (d). Some of the offences under this section can be committed without a
fight having taken place, for example the offence of making arrangements for an animal fight
would not depend on the fight subsequently taking place. An animal fight could be arranged
which is later cancelled.
118. Subsection 21(5) defines an animal fight as an occasion on which a protected animal is
placed with an animal or with a human for the purpose of fighting, wrestling or baiting. This
means that an animal fight will be deemed to have taken place, even if both animals are wild
animals, as the definition of protected animal in section 15 includes any animal under the control
of man whether on a permanent or temporary basis.
Section 22 – Ensuring welfare of animals
119. The welfare offence in this section and the regulation-making power in section 23 of the
Bill replace provisions in the Agriculture (Miscellaneous Provisions) Act 1968 and extend a
similar level of protection to both farmed and non-farmed animals. Where someone is
responsible for an animal, they have a duty to take such steps as are reasonable in all the
circumstances to ensure its needs are met to the extent required by good practice (subsection
(1)).
120. In considering whether a person has complied with section 22, the court is required to
take into account all relevant circumstances. However, for the avoidance of doubt, subsection (2)
specifies certain matters which the court is to take into consideration when deciding whether a
person has committed an offence, namely, “any lawful purpose for which the animal is kept” and
“any lawful activity undertaken in relation to the animal”. This provision recognises that some
lawful practices may prevent or hinder a person from ensuring that certain welfare needs are met,
and requires the court to take that into account when considering what is reasonable in the
circumstances of each case. For example, a dog used for search and rescue purposes may be


78

18

These documents relate to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
placed in a dangerous situation and such an activity would not give rise to an offence under
subsection (2).
121. Subsection (3) lists examples of the needs of an animal for the purpose of this section.
This list is not exhaustive.
122. Subsection (4) makes clear that the killing of an animal is not in itself inconsistent with
the duty to ensure its welfare if it is done in an appropriate and humane manner.
Section 23 – Provision for securing welfare
123. Section 23 enables the Scottish Ministers to make regulations to secure the welfare of
animals and their progeny, for which a person is responsible. The inclusion of progeny in this
section enables regulations to be made governing animal breeding to protect the progeny as well
as the parent.
124. Subsection (2) provides a non-exhaustive list of the type of provision which may be made
in such regulations. The list includes requirements or prohibitions, provision for enforcement,
provision in relation to offences and post-conviction orders. Subsection (3) provides a nonexhaustive list of the matters to which requirements and prohibitions may relate and provides
examples of the issues which may be addressed in such regulations including the prevention of
suffering, the breeding and rearing of animals and the transportation of animals.
125. The power in subsection (2)(d) to apply a “post-conviction order” (as outlined in sections
35 to 39) in relation to an offence under the regulations enables the regulations to provide that
conviction for certain offences may lead to consequences such as being disqualified from owning
and keeping animals.
126. Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations under this section.
Section 24 – Licensing etc. of activities involving animals
127. Section 24 makes provision enabling the Scottish Ministers to make regulations for the
introduction of licensing and registration regimes in relation to activities involving animals for
which a person is responsible for the purposes of securing the welfare of animals. It is intended
that, with a view to securing animal welfare, certain activities involving animals for which a
person is responsible (such as pet shops, animal boarding establishments, livery yards and riding
establishments) will be made subject to a requirement that the person carrying out the activity be
either licensed by, or registered with, a local authority or the Scottish Ministers. At present,
licensing regimes contain many identical or similar provisions and are to be found in a variety of
statutes and secondary legislation.
128. It is intended that registration would be used in cases where it is necessary for the
enforcement authority to know of the existence and location of organisations or individuals who
are keeping specific animals or carrying out particular activities. Registration may be required
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where it is considered that the additional controls and costs of a licensing regime are either
unnecessary or would be unduly burdensome (such as livery yards and animal sanctuaries).
129. Subsection (4) sets out the types of provision that regulations for both licensing and
registration may include: enforcement; the creation of offences; the imposition of penalties;
post-conviction orders; the conferring of powers on specified individuals (such as powers of
entry, search, inspection and seizure in connection with breaches and suspected breaches of
provisions of the regulations); the creation of an offence of obstructing a person who is
exercising their powers under this section; and for exemptions from or qualifications to an
offence under the regulations.
130. Subsection (5) provides that the Scottish Ministers may by regulations make provisions
about licences and registration for the purposes of this section.
131. Subsections (6) to (8) provide that the Scottish Ministers can set out procedures relating
to: granting and refusing applications; qualifications to be held by applicants; other matters that
are to be taken into account when considering applications; the conditions that are to be set out in
the licence or registration; the suspension or revocation of a licence or registration; appeals; and
the making provision for fees or other charges.
Section 25 – Prohibition on keeping certain animals
132. This section gives the Scottish Ministers power to make regulations for animal welfare
purposes to prohibit the keeping of certain types of animals at domestic or other premises.
“Domestic premises” are defined as premises or a part of premises used exclusively as a
dwelling house including any land or structure belonging to or enjoyed with or adjacent to the
house. Subsection (2) allows the Scottish Ministers to define the meaning of “other premises” by
regulations. A distinction is made between domestic and other premises as the facilities which
can be provided for an animal can vary greatly between a small flat and a safari park.
133. Subsection (4) sets out examples of the types of provision which may be included in the
subsequent regulations. These include provision for enforcement, offences, penalties, postconviction orders, the conferring of powers on specified individuals (such as powers of entry,
search, inspection, and seizure) and for provision for exemptions or exceptions to the
regulations.
134. Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations under this section.
Section 26 – Abandonment
135. This section provides a specific offence of abandonment. The Bill provides that a person
commits this offence in two ways: in subsection (1), if they abandon an animal for which they
are responsible; and in subsection (2) if they leave an animal for which they are responsible and
fail to make adequate provision for its welfare. The latter provision is intended to cover a
situation where an animal is not abandoned on a permanent basis but is left without adequate
provision being made for its welfare.
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136. Subsection (3) provides a non exhaustive list of the factors that the court is to have regard
to when considering whether adequate provision has been made for the animal. These include
the kind of animal, its age, state of health, the length of time for which it has been left and its
requirements for food, water, shelter and warmth.
Section 27 – Sale of animals to children
137. At present, children as young as 12 are legally able to buy an animal and may do so with
neither parental consent nor knowledge.
138. Subsection (1) makes it an offence for a person to sell an animal to a person under the age
of 16 years.
139. Subsection (2) provides a defence if the seller believed that the purchaser was 16 or over
and was either shown evidence of the purchaser’s age or had no reasonable cause to suspect from
the purchaser’s appearance that they were under 16.
Section 28 – Offering animals as prizes
140. At present, people are legally able to offer animals as prizes. This section creates an
offence where a person offers or gives another person an animal as a prize with the only
exception being where the prize is given within a family context. Under the Bill it will be an
offence to offer or give goldfish in bags at funfairs. However where a parent decides to give a
dog to their child as a prize for success in exams or at a family event, that would not constitute
an offence.
Section 29 – Taking possession of animals
141. This section makes provision as to the steps which an inspector or constable may take
where they find a protected animal which appears to be suffering. Subsection (1) allows an
inspector or constable who finds a protected animal suffering to take steps that need to be taken
immediately to alleviate the animal’s suffering without resorting to destroying the animal (see
section 15 for the definition of “protected animal” and section 44 for the definition of
“inspector”). Relevant powers of entry are conferred by schedule 1.
142. Subsection (2) gives an inspector or constable the right to take possession of a protected
animal if a veterinary surgeon certifies that animal is suffering or likely to suffer. In order to
reach an opinion in this regard, the veterinary surgeon may examine and take samples from the
animal (subsection (7)). Subsection (3) allows an inspector or constable to take this step without
veterinary certification if it appears that the animal is suffering or likely to suffer and it is
reasonable not to seek the assistance of, or wait for, a vet. This would apply to circumstances
when the action required is urgent, such as discovering an animal in danger of dehydration in a
vehicle in direct sunshine.
143. Subsection (4) provides that where an inspector or constable has taken possession of an
animal, an inspector or constable may remove it, or arrange for it to be removed, to a place of
safety (such as an animal welfare centre). Alternatively, they may care for the animal at the place
21
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where it was found (in which case they can make use of any equipment taken or found at the
place, see subsection (6)). Subsection (5) allows that where an animal is removed, the inspector
or constable may use a mark, microchip or other method to identify the animal.
144. Subsection (9) provides that any reasonable expenses incurred by an inspector or
constable in taking steps to alleviate suffering or taking possession of an animal under this
section can be recovered from the owner or other person responsible for that animal.
145. Schedule 1 paragraph 15(1)(a) makes it an offence for a person to intentionally obstruct
an inspector or constable from using any of the powers conferred on him by this section.
Section 30 – Release orders where animals taken
146. Section 30 makes provision for a court, on summary application by the owner or any
other person appearing to the court to have sufficient concern for the animal, to make an order as
to the person to whom an animal taken under the previous section is to be delivered.
147. Subsection (3) describes who is entitled to be heard in relation to such an application.
These are the owner, an inspector, a constable who took the animal into possession and is caring
for the animal or arranged for its care, a person with whom an arrangement for the care of the
animal has been made and who is authorised to be heard by the Scottish Ministers in relation to
the application, and a person who appears to the court to have a sufficient concern for the animal.
148. In determining what order to make, the court must take into consideration the desirability
of protecting the value of the animal and of avoiding any increase in the expenses which may
need to be reimbursed by a person responsible for the animal.
Section 31 – Disposal orders where animals taken
149. This section sets out the disposal orders which a court can make in relation to animals
that have been taken into possession under section 29. The court may order that specified
treatment be administered to an animal, and/or order that the animal be: destroyed; sold or;
disposed of in another manner (subsection (1)).
150. Subsection (4) specifies the persons who are entitled to make an application to the court
under this section (the owner, an inspector, a constable who took the animal into possession and
is caring for the animal or arranged for its care, a person with whom an arrangement for the care
of the animal has been made and who is authorised by the Scottish Ministers to make the
application and any other person appearing to the court to have sufficient concern for the
animal).
151. Subsection (5) specifies the persons entitled to be heard in relation to such an application.
These are broadly the same as those entitled to make an application to the court. In addition, a
person with whom an arrangement for the care of the animal has been made under section 29
may be heard if they have been authorised by the Scottish Ministers. Subsection (6) provides that
the court may not make a disposal order involving the destruction of an animal unless it is
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satisfied on the evidence of a veterinary surgeon that destruction would be in the interests of the
animal.
152. In addition, before a court makes an order under this section, it must give the owner of
the animal the opportunity to make representations unless it is not practicable to do so
(subsection (7)).
153. Subsection (8) provides that in determining what order (if any) to make, the court must
have regard to the desirability of protecting the value of the animal, and of avoiding any increase
in the expenses which may need to be reimbursed by a person responsible for the animal. The
order made by the court may appoint a person to carry out the terms of the order, make provision
for the reimbursement of any expenses and make other provision as appropriate (subsections (2)
and (3)).
154. Subsection (9) provides that if the owner of the animal is subject to any liability under
section 29 or subsection (3) of this section, any sum due to the owner from any proceeds of the
sale of the animal under this section may be used to repay that liability.
155. Schedule 1 paragraph 15(1)(b) makes it an offence for a person to intentionally obstruct
an inspector or constable from using any of the powers conferred on him by subsection (1) of
this section.
Section 32 – Resort to destruction of animals
156. This section replaces and modernises the power currently contained in section 10 of the
1912 Act.
157. In terms of subsection (1), an inspector or constable may destroy or make arrangements
for the destruction of a protected animal where a veterinary surgeon certifies the condition of the
animal is such that destruction is appropriate. Subsection (3) allows a veterinary surgeon to
examine and take samples from an animal with a view to forming an opinion in this regard.
158. In terms of subsection (2), an inspector or constable may destroy an animal without
veterinary certification if the following conditions are met: (a) it appears that the condition of the
animal is such that there is no reasonable alternative to destroying it; and (b) it is reasonable in
the circumstances not to seek or wait for veterinary advice.
159. Subsection (4) provides that any reasonable expenses incurred by an inspector or a
constable in destroying an animal are recoverable from the owner or other person responsible for
the animal.
160. Schedule 1 paragraph 15(1)(c) makes it an offence for a person to intentionally obstruct a
person exercising a power conferred by this section.
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Section 33 – Animal welfare bodies
161. Section 33 provides a regulation making power to allow the Scottish Ministers to
establish a body to provide them and such other persons as the Scottish Ministers may direct
with advice on such animal welfare issues as are specified in regulations.
162. Subsection (2) provides that the Scottish Ministers can also issue regulations in order to
facilitate or improve co-ordination between bodies which have functions relating to the welfare
of animals.
Section 34 – Animal welfare codes
163. Codes of practice are already widely used to promote the welfare of farmed animals and
the Bill provides for their use to be extended to non-farmed animals. The existing codes on the
welfare of farmed animals (which have been made under section 3 of the Agriculture
(Miscellaneous Provisions) Act 1968) will continue in force for the time being even after the
new provisions come into force.
164. This section gives Scottish Ministers the power, after appropriate consultation, and
subject to the approval of Parliament, to issue and revise codes which provide practical guidance
in relation to any provision of the animal welfare part of the Bill or regulations made under that
part. Subsection (6) makes provision regarding the publication of any animal welfare code made
under this section.
165. Whilst failure to comply with a provision of an animal welfare code is not in itself an
offence (subsection (7)), the courts can refer to the appropriate codes when making a judgement
as to whether an offence has been committed under the welfare provisions of the Bill or
regulations made under section 23 or 24 (subsection (8)). Owners and keepers of animals may
therefore find the codes a useful resource by which to inform their understanding of acceptable
welfare standards.
Section 35 – Deprivation orders
166. This section enables a court on convicting a person of a relevant offence to make an
order, in addition to or instead of any other penalty, depriving an animal owner of possession or
ownership (or both) of an animal. Section 35(9) requires the court, where practicable, to allow
the owner an opportunity to make representations before the court makes an order. The animal
in respect of which the order can be made is the animal in relation to which the offence was
committed. In the case of animal fights, section 21(4) provides that this is the animal involved in
the animal fight concerned. Section 35(8) requires the court to be satisfied, before ordering the
destruction of animal, that the making of such an order is in the interests of the animal to which
it applies except in the case of an offence under section 21 (animal fights).
167. The relevant offences, conviction of which can give rise to the making of such an order
are (a) causing unnecessary suffering, (section 17), (b) mutilation (section 18), (c) cruel
operatons (section 19), (d) administration of poisons (section 20), (e) animal fights (section 21),
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(f) failing to ensure the welfare of an animal (section 22) and (g) owning or keeping an animal in
breach of a disqualification order (section 36).
168. Subsection (2) provides as to the order which the court has power to make in terms of
subsection (1). It is an order which deprives the offender of ownership or possession (or both) of
the animals to which it relates and also orders their destruction, sale or other disposal. Subsection
(5) allows the order also to make provision in respect of the offspring of the animal.
169. Subsection (3) provides that the court has to explain its reasons for not making a
deprivation order except where it has imposed a disqualification order under section 36.
170. Subsection (6) makes further provision as to what can be included in a deprivation order.
This includes the provision for appointing someone to carry out the deprivation order, requiring
delivery of relevant animals, conferring powers of entry on the person appointed to carry out the
order and such other provision as the court considers appropriate.
Section 36 – Disqualification orders
171. This section enables a court on convicting a person of a relevant offence to make an order
in addition to, or instead of, any other penalty and disqualifying that person from one or more
activities relating to animals.
172. The relevant offences, conviction of which can gives rise to the making of such an order,
are (a) causing unnecessary suffering (section 17), (b) mutilation (section 18), (c) cruel
operations (section 19) (d) administration of poisons (section 20), (e) animal fights (section 21)
and (f) failing to ensure the welfare of an animal (section 22).
173. A disqualification order disqualifies a person from owning and keeping, dealing in
animals or transporting animals or any combination of these (subsection (2)).
174. Subsection (3) provides that disqualification from an activity – be it owning and keeping,
dealing in or transporting animals – disqualifies the person subject to the order from any
participation in that activity. Paragraphs (a), (b) and (c) give examples of the kind of
participation from which a person subject to an order is disqualified.
175. Subsection (4) provides that the court has to state its reasons for not making a
disqualification order on convicting a person of a relevant offence.
176. Subsection (6) provides that disqualification may be imposed in relation to animals
generally or animals of a particular kind. Thus a court may, for example, use its discretion under
this subsection to disqualify a person who has been convicted for failure to ensure the welfare of
livestock only from keeping livestock, but not domestic pets.
177. Subsection (7)(b) allows the court to specify the length of time which must pass before
the person who is the subject of a disqualification order may apply to have it terminated or
varied.
25
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178. Subsection (8) allows the court to suspend the operation of the disqualification order to
enable practical arrangements to be made for the animals affected or while an appeal may take
place.
179.

Subsection (9) makes it an offence to breach a disqualification order.

Section 37 – Seizure orders where disqualification breached
180. This section gives the court power, where that court is satisfied that a person subject to a
disqualification order owns or keeps any animal in breach of that order, to make an order that the
animals so owned or kept by the disqualified person be seized.
181. Subsection (2) provides for a seizure order to be made following summary application to
the court by an inspector where it appears that a person is owning or keeping animals in breach
of a disqualification order. The order may be made by the court even if proceedings have not, or
are not, or are not likely to be, taken against the person for an offence under section 36(9).
182. Subsection (3) provides that a seizure order made under subsection (1) may deprive a
person of possession or ownership of an animal (or both) and provide for the destruction, sale or
other disposal of the animal.
183. Subsection (4) sets out provisions which may be included in a seizure order. These are:
appointing the person who is to carry out the order; requiring delivery of the animal in question;
and by virtue of subsection (5) requiring the disqualified person to reimburse any reasonable
expenses incurred in carrying out the order. The seizure order may also include provision
authorising a person appointed to carry out the order, and anyone acting on their behalf, to enter
any premises where the animal subject to the seizure order is kept.
184. Subsection (4)(c) provides that the order may include such other provision as the court
considers appropriate. Examples of the kind of provision which might be included are given in
subsection (5).
185. Subsection (6) provides that the court may not make a seizure order involving the
destruction of an animal unless it is satisfied on the evidence of a veterinary surgeon that
destruction would be in the interests of the animal.
186. Subsection (7) requires the court to give the owner of the animals concerned the
opportunity to make representations to the court prior to making a seizure order.
187. Subsection (8) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses when determining whether to make a seizure order.
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Section 38 – Termination or variation of disqualification
188. This section sets out the procedure under which a person may request to have a
disqualification order applying to them terminated or varied. The request must be made to the
court which made the disqualification order.
189.

Subsection (2) provides time limits within which an application may not be made.

190.

Subsection (4) outlines what the court must look at when considering such a request.

Section 39 – Appeals against orders
191. This section provides the rights of appeal available in relation to the orders made under
sections 35, 36 and 37.
192. Subsection (1) provides that when a deprivation order is imposed it is part of the
convicted person’s sentence, and any appeal will follow the appeal procedure set out in the
Criminal Procedure (Scotland) Act 1995 (c.46) for appeals against sentence. Any person who has
an interest in any animal to which a deprivation order applies (who is not the offender), may
appeal to the High Court of Justiciary within 7 days of the making of the order.
193. In relation to a seizure order any person who has an interest in the animal referred to in
the order may appeal to the Sheriff Principal (subsection (3)) and may with the Sheriff
Principal’s leave, appeal to the Court of Session against the Sheriff Principal’s decision
(subsection (4)).
194. Subsection (5) suspends the operation of any deprivation or seizure order until the periods
for appeal against the order and conviction have expired and any appeal has been withdrawn or
determined.
195. Subsection (6) provides that where the operation of an order is suspended the court may
make an order making interim provision in relation to any animal to which the suspended order
applies. Subsection (7) lists examples of the kind of provision which could be made in such an
interim order and includes provision to enter premises where an animal to which the order
applies is kept.
196. Subsection (9) provides that where the operation of a deprivation order has been
suspended an offence is committed if the person disposes of a relevant animal.
Section 40 – Proceedings for animal fighting offences
197. This section provides for proceedings for section 21 offences (animal fights) and extends
the time limits within which prosecution for offences under that section may be brought and sets
out maximum periods after which proceedings for such an offence cannot be brought. It also
makes provision as to when proceedings are deemed to be commenced.
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198. Unless otherwise provided, proceedings for a statutory offence must normally be brought
within 6 months of the offence being committed if the offence may only be tried summarily (i.e.
by a sheriff without a jury) (Criminal Procedure (Scotland) Act 1995 section136). Under section
21, the maximum period is 6 months from the date on which evidence sufficient in the
prosecutor’s opinion to justify proceedings came to the knowledge of the prosecutor (subsection
(1)). A certificate by the prosecutor setting out the date on which such evidence came to the
prosecutor’s knowledge is to be conclusive evidence of that fact (subsection (4)).
199. Subsection (2) limits the period set out in subsection (1) by providing that no proceedings
can be brought more than 3 years after the commission of the offence, and 3 years after the last
date on which the offence was last committed in the case of a continuous contravention.
Nevertheless, in the case of a continuous contravention, the whole period of contravention may
be included in the offence charged (even if part of it occurs outwith the time limits specified in
subsections (1) and (2) (see subsection (3)).
200. Subsection (5) provides that proceedings are deemed to be commenced on the date on
which a warrant to apprehend or to cite the accused is granted, provided that the warrant is
executed without undue delay.
Section 41 – Offences by bodies corporate etc.
201. This section makes provision for circumstances where an offence is committed under Part
2 of the Bill by a company, a corporate body managed by its members, or a Scottish partnership
with the consent or connivance, or due to the negligence, of specified persons responsible for
managing its affairs. In those circumstances, not only is the company, other corporate body or
Scottish partnership liable for the offence, but so too is the officer (or member) of the company
or other corporate body or the partner, as the case may be.
Section 42 – Penalties for offences
202. This section makes provision as to the penalties for an offence under Part 2 of the Bill or
regulations made under it. Except in the case of an animal fight offence, a person who commits
an offence under Part 2 is liable on summary conviction to imprisonment for up to 6 months or
to a fine up to level 5 (currently £5000) on the standard scale, or to both (subsection (2)). For
animal fighting, a person who commits an offence is liable on summary conviction to
imprisonment for up to 12 months or to a fine not exceeding £20,000 or to both.
203. A person who commits an offence under regulations made under Part 2 of the Bill is
liable on summary conviction to the penalty specified in the regulations, but these penalties
cannot exceed imprisonment of up to 6 months or a fine up to level 5 on the standard scale, or to
both (subsection (3)).
Section 43 – Exclusions
204. Section 43 excludes from the application of Part 2 the following in paragraph (a) the
Animals (Scientific Procedures) Act 1986, the subject matter of which is reserved by Head B.7
of Schedule 5 to the Scotland Act 1998. Paragraph (b) provides that the application of Part 2


88

28

These documents relate to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
does not apply to anything done in the normal course of fishing. This is intended to exclude sea
fishing and angling from the provisions of Part 2, but will not exclude fish farming.
Section 44 – Inspectors and constables
205. Subsection (1) provides that an “inspector” for the purposes of any provision of Part 2 of
the Bill, is either appointed or authorised as inspector by the Scottish Ministers, or appointed as
inspector by a local authority.
206. The powers in relation to inspectors and constables are set out in schedule 1 to the Bill
(subsection (4)).
Section 45 – Premises
207. Subsection (1) defines “premises” for the purposes of Part 2 of the Bill as including any
land or building, or any other place including a vehicle, vessel, tent or moveable structure.
208. Subsection (2) defines “domestic premises” for the purposes of Part 2 of the Bill as
meaning premises or parts of premises used exclusively as a dwelling house and as including
land or structure belonging to or usually enjoyed with the house. This could include a garage,
garden or garden shed.
Section 46 – Regulations
209. This section provides that the Scottish Ministers` power to make regulations under Part 2
of the Bill must be exercised by statutory instrument (subsection (1)), and that a draft of the
instrument must be laid before, and approved by resolution of, the Scottish Parliament
(subsection (3)).
210. Subsection (2) provides that such regulations may include further provisions for the
purposes of or in connection with the regulations as the Scottish Ministers consider necessary or
expedient.
PART 3 – GENERAL
Section 47 – Modification of enactments
211. Section 47 introduces schedule 2 (which modifies enactments for the purposes of this
Bill).
Section 48 – Ancillary provision
212. This section enables the Scottish Ministers to make further provision, by order, in
connection with the Bill.
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Section 49 – Crown application
213. This Bill will bind the Crown subject to a common qualification regarding criminal
liability.
Section 50 – Commencement and short title
214. This section provides for the short title of the Bill. Further, the section allows the
Scottish Ministers to bring the provisions of the Bill into force by order on such a day as they
appoint. Different days may be appointed in the order for different provisions.
SCHEDULES
Schedule 1 – Powers of inspectors and constables for Part 2
215. This schedule specifies the powers and duties of those exercising powers of entry,
inspection or search under Part 2 of the Bill and provides clarification on conditions for granting
warrants, stopping and detaining vehicles, and offences of obstruction.
216. Paragraph 1(1) provides power for an inspector to enter and inspect any premises to
ascertain compliance with any regulations made under Part 2 of this Bill which implements a
European Community obligation. However this does not apply in relation to domestic premises.
217. Paragraph 2 makes provision in relation to entry and search where animals are in distress.
It allows for an inspector or a constable to enter and search premises for the purpose of
exercising any power conferred by section 29 (taking possession of animals) and section 32
(resort to destruction of animals) without a warrant if this is in the immediate interest of the
animal. However this does not apply to domestic premises.
218. Paragraph 2(1) provides for the granting of warrants where there are reasonable grounds
for believing that there is on the premises a protected animal which is suffering or likely to suffer
if its circumstances do not change. It refers to paragraph 5 which outlines the specific conditions.
219. Paragraph 3 provides that an inspector may enter and inspect any premises under Part 2
(apart from domestic premises) if there are reasonable grounds for believing an offence has been
committed at the premises.
220. Paragraph 4 provides that a Sheriff or justice of the peace may grant a warrant if satisfied
that there are reasonable grounds for believing that a relevant offence has been committed at the
premises or that evidence of the commission of or participation in a relevant offence is to be
found at the premises. An inspector or constable may enter premises and search without a
warrant to gather evidence in relation to a relevant offence if it appears that delay would frustrate
the purpose for which the search is to be carried out. It also sets out what that warrant would
allow an inspector or constable to do. A relevant offence is defined as any offence under
sections 17 to 21, section 22 and section 36(9).
221.
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222. Paragraph 6 provides that a constable, or an inspector accompanied by a constable in
uniform, can stop a vehicle in order to exercise a relevant power.
223. Paragraph 8 provides that any relevant power should be exercised at a reasonable time of
day unless that would frustrate the purpose of exercising that power.
224. Paragraph 11(1) provides that assistance and equipment may be taken onto premises in
order to exercise the relevant power. This could include being accompanied by an Agricultural
Officer or bringing a trailer etc. onto premises to assist in the transportation of relevant animals.
225. Paragraph 11(3) provides that this paragraph includes carrying out tests and identifying
animals.
226.

Paragraph 14 and 15 provide clarification on the offences of obstruction.

227. Paragraph 16 provides that a constable may arrest without a warrant any person he
believes to be committing or to have committed an offence under the following sections in Part
2: 17 – Unnecessary suffering; 18 – Mutilations; 19 – Cruel Operations; 20 – Administration of
poisons; 21 – Animal Fights; or under paragraphs 14 or 15 – Offences of obstruction.
228.

Paragraph 19 defines a “relevant power” for the purposes of the Schedule.

Schedule 2 – Modification of enactments
229. This schedule provides the detailed modifications of existing enactments which are
required as a result of this Bill.
230. Paragraphs 1 to 4 make minor amendments to the Animal Health Act 1981 which are
required by Part 1 of the Bill – Animal Health.
231. Paragraphs 5 to 7 make minor amendments to existing legislation such as the Protection
of Animals (Scotland) Act 1912 and the Protection of Animals (Anaesthetics) Act 1954 which
are required by Part 2 of the Bill – Animal Welfare.
232. Paragraph 8 provides a list of the legislation which will be repealed as a consequence of
Part 2 or regulations made under Part 2.
——————————
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FINANCIAL MEMORANDUM
INTRODUCTION
233. This document relates to the Animal Health and Welfare (Scotland) Bill introduced in the
Scottish Parliament on 5 October 2005. It does not form part of the Bill and has not been
endorsed by the Parliament. This document addresses the Health and Welfare Parts of the Bill
separately.
PART 1 – ANIMAL HEALTH
COSTS ON THE SCOTTISH EXECUTIVE
234. The measures provided in the Health Part of the Bill are about creating greater flexibility
to respond to an animal disease outbreak, and are not about creating new costs. The Bill does
not create a new legal base for responding to animal disease outbreaks but rather amends the
Animal Health Act 1981 to provide additional powers to reflect developments in disease control
and understanding of risks. These disease control powers would not automatically be used but
would rather be available to support the disease control response and support swift eradication of
disease, but their use should have no direct cost implication for the Scottish Executive.
235. The 2001 Foot and Mouth Disease outbreaks showed that the costs of a disease outbreak
can be significant – in Scotland the cost was identified by the National Audit Office as £334m.
These costs related to the operating the disease control response – e.g. disease control centres,
employment of additional staff – as well as costs relating to compensation payments. The basis
of the 2001 costs is unaffected by the Bill which augments the toolkit of actions that could be
taken to control disease. The principal cost that would be incurred by central Government would
relate to the requirement to pay compensation for animals slaughtered as a consequence of the
new powers. It is impossible to quantify this as the powers would only be used where a more
traditional disease control strategy was shown to be insufficient and because the scale of
payments would depend on a number of specific factors – e.g. type of disease, location, which
animals were susceptible and the livestock density of that area. As inspectors are already
appointed under the existing disease control methods in the existing 1981 Act, there would be no
additional costs to the Scottish Executive in relation to the appointing of inspectors.
236. Under the terms of the Devolution Settlement it was agreed that the Great Britain disease
control budget would be retained on a GB basis by the UK Government. This reflected the
importance of co-ordination of disease control policy across the GB single epidemiological unit
but also that the State Veterinary Service would be the principal source of the expenditure and
operates on a GB wide basis. Whilst the Bill does not therefore impact on the Scottish Budget,
Scottish Ministers are responsible for the policy and direction of the disease control strategy in
Scotland deciding how the powers contained in the Bill would be used.
237. The Scottish Executive will produce a biosecurity code which will incur production and
distribution costs. It is envisaged that this code will be sent to all farmers in Scotland and it is
estimated that the total cost for production, printing and distribution will be approximately
£75,000.
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238. The State Veterinary Service, where necessary will license animal gatherings and as they
will charge no fee for this licensing procedure, a cost will be incurred. This cost has been
estimated to be between £100 to £500 depending on the amount of veterinary input which will be
required for each individual licence.
239. It is not expected that the creation of the new offence of deliberate infection will lead to
significant additional costs for prosecutors or the courts and there has been close liaison with the
Crown Office and the Procurator Fiscal Service throughout the development of the Bill. The
prosecution costs of such an offence could vary greatly depending on the severity of the offence
and the circumstances in which the offence was committed.
240. The Scottish Executive would be responsible for meeting any costs that resulted from the
use of the power to use surveillance samples taken for one disease to test for others. The use of
this power would be targeted rather than routine – e.g. to support a specific survey. A typical
laboratory test costs between £2 and £5 and depending on research methodology the relevant
costs in a survey could be in the range £20-50k. Such surveys are likely to take place on an adhoc basis and are unlikely to occur more frequently than twice a year. Savings could also be
made through the use of this power as it is likely to lead to a reduction in primary collection of
samples and could, for a typical commissioned survey, be in the range of £10-20K.
COSTS ON LOCAL AUTHORITIES
241. Local authorities have a significant role to play in any disease control response. The new
disease control powers in the Bill would not introduce any new burdens on them but it is likely
that that they would be involved in supporting disease control implementation through their
membership of the local disease control management team.
Local authorities would be
reimbursed by the GB disease control budget, as happened in 2001.
242. In response to the consultation on the policy proposals behind the Bill, CoSLA responded
requesting that the Executive amend the Animal Health Act to remove the requirement (under
section 91) on them to publish, at their own expense, Orders, licenses and other instruments sent
to them by Scottish Ministers. They argued that the requirement was outdated given modern
technology and also duplicated work between local authorities. This amendment to the 1981 Act
is included in the Bill. An initial estimate is that this could save local authorities around £1m per
year.
COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
243. Consultation on the Bill and discussions with stakeholders has suggested that additional
costs to a typical business are likely to be small. Compensation would be paid for any animals
slaughtered under the new powers in the event of a disease outbreak. The more efficient disease
control effort should result in lower numbers of animals which will require to be slaughtered and
thereby reduce costs of compensation overall to the UK Government. Eradicating disease more
quickly reduces business loss by returning to normal trading conditions sooner.
244. The Bill will not impose any additional costs on farm businesses which are meeting
current requirements as it does not introduce any new obligations. The Small Business Service
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has been consulted and does not consider that there will be a disproportionate impact from the
proposals on small businesses. In the event of an outbreak of exotic disease, the impact of the
disease control response on small businesses will mostly be felt in the farming sector. In view of
this, the NFU Scotland amongst others, were consulted on the proposals. NFU Scotland was
broadly supportive of the legislative proposals.
245. Animal markets will benefit from a more efficient response to incursions of exotic
disease given the reduced likelihood of them being closed. Under the new power on the
licensing of animal gatherings, for which no license fee would be payable, some individuals or
businesses may be obliged to undertake some additional measures to maintain biosecurity – e.g.
additional cleansing and disinfection. Such activity would largely represent standard best
practice within the industry and may cost around £1,000 a year to the most affected. The
appropriate organisations and individuals will be consulted when Scottish Statutory Instruments
are drawn up under the new powers in the Bill.
246. In relation to the Transmissible Spongiform Encephalopathies provision, costs would
arise for livestock owners who wished to have their susceptible animals castrated or sterilised.
The estimated cost to the producer of these procedures, which would be carried out by a
veterinary surgeon, would be in the region of £50 per animal. It is likely that only a small
number of owners would choose this option which is expected to be only attractive to hobby
farmers or those who keep livestock as pets.
SAVINGS TO OTHER BODIES, INDIVIDUALS AND BUSINESSES
247. Similar to the position that generally the Bill will not lead to many direct or regular costs
it will not lead to savings either. The general effect of the Bill will be through its ability to
support an effective disease control response and minimise the impact of the disease outbreak on
the livestock industry and wider rural economy and society.
PART 2 – ANIMAL WELFARE
COSTS ON THE SCOTTISH EXECUTIVE
248. The Welfare Part of the Bill will improve and strengthen the protection for animals and
consolidate animal welfare legislation. It is generally an enabling measure which sets out the
broad fundamental principles of animal welfare and allows for specific provisions to be made in
secondary regulations. It also allows for Codes of Practice to be made and for the Scottish
Ministers to make further provisions they think appropriate for animal welfare. Its structure will
enable these provisions to be kept up to date and in line with developments in animal welfare and
our knowledge of animal physiology and behaviour. This will allow the provisions to be easily
revised, amended, kept up to date and further, for the Scottish Executive to respond to changes
more quickly than it can do so at present. This will thus enable the Bill to be fit for purpose for a
long period of time. It will be possible to use the Bill to implement EU and internal obligations
concerning the welfare of farmed and other animals.
249. The Scottish Executive will produce Codes of Practice and there will be costs resulting
from their production and distribution. It is estimated that these codes will be produced over a
period of five years after the Bill is enacted. There will be codes to advise on good practice in
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the following sectors and in the following quantities: pet shops – 500 codes; pet fairs – 200
codes; animal boarding – 500 codes; riding establishments – 500 codes; livery yards – 2000;
tethering of horses – 200 codes; greyhound racing – 50 codes; and game bird rearing – 100
codes.
250. The cost for each code will depend on the number printed and £5 is a fair estimate for
drafting, preparation, printing and distribution of each code. It is therefore estimated that the
total cost for a total of 4050 codes will be in the region of £20,250. Spread over 5 years the
annual cost will be about £4,050.
251. The Scottish Executive intends to issue guidance on the provisions of the Bill to local
authorities and other enforcement agencies. It is estimated that this would require approximately
200 copies. The estimated cost for drafting, preparation, printing and distribution will be £2,000.
252. It is not expected that there will be any significant additional costs for prosecutors or the
courts and there has been close liaison with the Crown Office and the Procurator Fiscal Service
throughout the development of the Bill. It is expected that there may be an initial rise of
approximately 10% in the number of cases that are brought to the attention of enforcers during
the period immediately after the Bill is enacted, as people become familiar with the new
legislation. The Scottish SPCA reported that 51 welfare cases were brought to the Procurator
Fiscal during 2004. It is not expected that there would be more than 56 cases under the Bill in the
first year. However, it is considered that the overall number of cases brought before the courts
will decline over time as people respond to advice issued. This will therefore reduce the number
of prosecutions for either failing to provide a duty of care or of causing unnecessary suffering.
COST ON LOCAL AUTHORITIES
253. The Bill introduces more regulations for local authorities to enforce and it has been
estimated that for licensed activities there will be a small reduction in local authorities’ annual
revenue from licences, but that this will be coupled with a reduction in the burden of inspection.
This is because of the extension of licences from the traditional 12 months to 3 years’ duration.
By lengthening the licence period to 3 years it will reduce inspection costs for local authorities as
they will no longer be required to inspect every premises annually as is currently the case. It will
also allow them to inspect premises on a risk based approach (concentrating on those
establishments/activities that may need to be monitored more closely). Therefore it is believed
that there will be no net effect on local authorities as the licensing regimes will operate under the
principle of full cost recovery and any additional cost will be born by third parties.
Licensed activities – already regulated
254. The following activities are all currently licensed annually by local authorities: pet shops,
animal boarding establishments, dog breeding establishments and riding establishments. The
regulations brought in under the Bill will extend the licence period for these activities to 3 years.
The average cost for licence fees for these activities ranges from £150 to £300. As the licence
period will be extended local authorities will be able to increase the licence fee by about 150%
without increasing the annual burden on businesses. Therefore a 3 year licence fee could range
from about £400 to £800.
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255. By taking a risk based approach to inspection visits, it is anticipated that one third of
licensed establishments (those requiring close monitoring – high risk) will require annual
inspection, one third (those requiring some monitoring – medium risk) would require inspection
every 18 months, and one third (those requiring little/no monitoring – low risk) would require
inspection every 3 years. Therefore although the total annual revenue to local authorities from
current licence fees may reduce, there will be a subsequent reduction in the number of
inspections required to be carried out by local authorities.
Pet shops
256. There are currently estimated to be 360 licensed pet shops in Scotland, this number will
not increase as a result of the Bill. As the licensing regime currently stands, all 360 premises
require to be inspected annually. Under the new regulations 120 high risk premises would be
required to be inspected annually, 120 medium risk premises would be required to be inspected
every 18 months and 120 low risk premises would be required to be checked every 3 years. This
would result in a reduction in the average number of inspections from 360 to 240 annually under
the new regulations. The current estimated revenue to local authorities from pet shop licences is
between £54,000 and £108,000. Under the new regulations the estimated revenue would be
between £144,000 and £288,000 for a 3 year licence period, which would give a range of
between £48,000 and £96,000 annually, a reduction of between £6,000 and £12,000 or 11%, but
the number of inspections will reduce by 33%. It is anticipated that the new licensing regime will
be introduced in 2007.
Animal boarding establishments
257. There are currently estimated to be 550 animal boarding establishments in Scotland, as
the new regulations will cover some previously unlicensed boarding establishments, it is
estimated that as a result of the Bill the number of animal boarding establishments which require
licences will increase to 600. Currently all 550 establishments require annual inspection. Under
the new regulations 200 high risk establishments would require to be inspected annually, 200
medium risk establishments would require to be inspected every 18 months and 200 low risk
establishments would require to be inspected every 3 years. This would result in a reduction in of
the average number of annual inspections from 550 to 400 on average. The current estimated
revenue to local authorities from animal boarding licences is between £82,500 and £165,000.
Under the new regulations the estimated revenue would be between £240,000 and £480,000 for a
3 year licence period, which would give a range of between £80,000 and £160,000 annually a
reduction of between £2,500 and £5,000 or 3%, but the number of inspections will reduce by
27%. It is anticipated that the new licensing regime will be introduced in 2007.
Dog breeding establishments
258. There are currently estimated to be 153 dog breeding establishments in Scotland, this
number will not increase as a result of the Bill. Currently all 153 establishments require annual
inspection. Under the new regulations 51 high risk establishments would require to be inspected
annually, 51 medium risk establishments would require to be inspected every 18 months and 51
low risk establishments would require to be inspected every 3 years. This would result in a
reduction of the average number of annual inspections from 153 to 102 on average. The current
estimated revenue to local authorities from dog breeding establishment licences is between
£22,950 and £45,900. Under the new regulations the estimated revenue would be between
£61,200 and £122,400 for a 3 year licence period, which would give a range of between £20,400
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and £40,800 annually a reduction of between £2,450 and £5,100 or 11%, but the number of
inspections will reduce by 33%. It is anticipated that the new licensing regime will be introduced
in 2007.
Riding establishments
259. There are currently estimated to be 315 licensed riding establishments in Scotland, this
number will not increase as a result of the Bill. As the licensing regime currently stands, all 315
premises require to be inspected annually. Under the new regulations 105 high risk premises
would be required to be inspected annually, 105 medium risk premises would be required to be
inspected every 18 months and 105 low risk premises would be required to be checked every 3
years. This would result in a reduction in the average number of inspections from 315 to 210
annually under the new regulations. The current estimated revenue to local authorities from
riding establishment licences is between £47,250 and £94,500. Under the new regulations the
estimated revenue would be between £126,000 and £252,000 for a 3 year licence period, which
would give a range of between £42,000 and £84,000 annually a reduction of between £5,250 and
£10,500 or 11%, but the number of inspections will reduce by 33%. It is anticipated that the new
licensing regime will be introduced in 2007.
Licensed activities – previously unregulated
Pet fairs
260. The Scottish SPCA has provided information that approximately 22 pet fairs took place
in Scotland in 2004. Under the Bill these will now all require licences. The cost of these licences
will be between £50 and £100. The licence fees for pet fairs will therefore provide additional
revenue of between £1100 and £2200 to local authorities, however local authorities will be
required to inspect these fairs and licence fees should be sufficient to recover inspection and
administration costs. It is anticipated that this new requirement will be introduced in 2007.
Pet dealers
261. It is estimated that there are around 6 people dealing in young companion animals in
Scotland. Under the Bill these people will all require licences. The cost of these 3 year licences
will be approximately £800. The licence fees for pet dealers will therefore provide additional
revenue of approximately £4800 for local authorities, however local authorities will be required
to inspect pet dealers’ premises and licence fees should be sufficient to recover inspection and
administration costs. It is anticipated that this new requirement will be introduced at the same
time as the Bill receives Royal Assent, provisionally June 2006.
Registered activities
262. Under the Bill large animal sanctuaries and livery yards will be registered with their local
authority for a period of up to 5 years (this will consist of an initial inspection and fee – no
further inspections or fees are required unless the detail on the registration change or welfare
concerns are raised). The initial inspection will impose a new burden on local authorities,
however this is coupled with a new revenue stream from the new sectors which will require to be
registered – both large animal sanctuaries and livery yards. A registration fee of £150 per
establishment should be sufficient for local authorities to recover administration and inspection
costs. It is anticipated that these new registration requirements will be introduced in 2008.
37
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Activity

Estimated no.
post Bill

Registration Fee for
each activity/business

Anticipated
revenue for local
authorities

Registering of animal
sanctuaries

50

£150

£7500

Livery yards

2000

£150

£300,000

Total no. of registered
activities

2050

£150

£307,500

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
263. Businesses which are not currently subject to regulation, and which will be regulated by
licensing or registration under the Bill, may incur additional costs to meet minimum welfare
standards as set out in licensing/registration conditions. There will be a licence or a registration
fee set by the local authority to cover administration, inspection (sometimes by a specialist
inspector) and enforcement costs. At present the cost of annual licences varies greatly between
local authorities and activities and the typical average fee is in the range of £150 to £300. It is
the intention to increase the validity of these licences from 1 to 3 years. This would bring the
duration of licences for animal activities into line with other licences issued by local authorities.
Annual licences which require inspections each year may be replaced by ones that apply over a 3
year interval. The cost of a 3 year licence will increase, but as there will be no requirement for
an annual inspection it will not necessarily increase by a factor of 3. It is anticipated that an
increase of about 150% to about £400 to £800 will provide sufficient funds for local authorities
to undertake additional risk based inspections. Thus the annual licence cost is expected to
decrease for existing licensed activities.
264. At this stage the only new activities which will require a licence are for those dealing in
young companion animals and those operating pet fairs. It is thought that there are only about 6
people dealing in these animals and about 22 pet fairs operating in Scotland. Pet dealers who do
not have premises to house the animals will be required to obtain them. The cost will vary with
the number of animals to be housed at any one time and could range anywhere between £1,000
to £10,000. The requirement to retain the animals for a week, vaccinations and health checks
will be about £60 per pup and somewhat less per kitten, responsible pet dealers would already be
incurring this cost and therefore should experience no increase. The 3 year licence fee is likely
to cost about £800.
265. In 2004 only one of the 22 pet fairs operating Scotland was licensed by a local authority.
Regulations made under the Bill will require the others to obtain a “one day” pet shop licence to
allow them to operate. The cost will be set by the local authority and will depend on the size of
the fair, and the species and number of animals offered for sale. This temporary licence will
cover the cost of administration and inspection and may cost between £50 to £100. However, a
repeat licence is likely to be cheaper and may cost anything between £10 and £50. It is possible
that some pet fairs will incur additional costs to meet the minimum standards of the licence
conditions. Where this is required this is unlikely to cost more than £100.
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266. There will be a requirement for the sale of animals from pet shops, pet fairs and dog
breeding establishments to be accompanied with information leaflets. Most pet shops and dog
breeding establishments already provide such leaflets, but the minority who do not will be
required to do so in the future. Leaflets, which cover the vast majority of animals sold, are
available which give the necessary information. These leaflets cost £3.50 for a pack of 50. Thus
each leaflet costs about 7p. This small additional cost would be taken into account by the retailer
when determining the price for each animal sold.
267. Livery yards will require to be registered and there will be a registration fee of about
£150 for the 5 year period of the registration. This will affect most places where horses are
boarded and a service is provided. The smallest livery yards and landowners offering “Do it
Yourself” livery facilities will not require to be registered or to pay any fee to the local authority.
It is estimated that about 2,000 livery yards will be covered by the new legislation. The total
cost will be about £300,000 over a 5 year period, thus an annual cost of £60,000.
268. The 50 largest animal sanctuaries in Scotland will require to be registered. Registration is
estimated to cost about £150 per qualifying sanctuary and will last for 5 years. The total cost will
be about £7,500 for the 5 year period, or about £1,500 per year.
269. The Bill will ban mutilations, the interference with the sensitive tissues or bone structure
of the animal, except for the medical treatment of an animal. However, Scottish Ministers will
have the power to permit specified mutilations under regulation.
270. The proposed ban on the tail docking of dogs will result in a reduction in the income of
veterinary surgeons who currently undertake this practice. Precise figures for these veterinary
surgeons are not available, but for those who perform tail docking, a typical charge is likely to be
about £50 per litter. Because a significant number of vets do not undertake this procedure the
vets who do will attract clients from other practices. If a veterinary practice were to dock a litter
of puppies as frequently as 1 litter per day, then the loss to the practice would be £1000 a month
or £12,000 per year. If the number of puppies docked reduces by 5,000 per year and a litter has
an average of 5 pups, then the total vet fees would reduce by £50,000. Vets who currently
undertake this practice for non-therapeutic reasons are doing so in contravention of the Royal
College of Veterinary Surgeons Guide to Professional Conduct.
271. It is estimated 7,000 dogs are registered each year by Scottish breeders from traditionally
docked breeds. In future most of these dogs would be undocked, the exception being for gun and
sniffer dogs working in thick cover or in confined spaces. A rough estimate is that annually
some 5,000 dogs previously docked would no longer be docked. It has been claimed that an
undocked puppy of a traditionally docked breed would be worth less than a docked puppy. If
this were true, and assuming the value of each dog reduces by £50, then the annual loss to
Scottish dog breeders would be in the region of £250,000. However, any drop in value would be
temporary as the supply of docked puppies would reduce as the ban was enforced.
272. The Bill will raise the minimum age at which a minor can buy a pet animal from 12 years
to 16 years. The more responsible pet shops and those which are members of some trade
organisations already refuse to sell pet animals to unaccompanied children under the age of 16.
This provision should not affect pet sales, and thus have no affect on the income of pet shops.
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273. There are no meaningful statistics available which show the financial impact which a ban
on the giving of animals as prizes (typically goldfish at fun-fairs) would have on those who
undertake this activity. However, it is reasonable to assume that animals would be replaced with
alternatives of a similar value.
SAVINGS TO OTHER BODIES, INDIVIDUALS AND BUSINESSES
274. The Bill will allow the enforcers of the animal welfare legislation to make a number of
cost savings, as they will be able to intervene in welfare cases and take effective action at an
earlier stage than is currently possible.
275. The Scottish SPCA estimates that their investigations can involve an average of between
two and four welfare visits to an "at risk" or suffering animal, though a higher number of visits
may also be required, depending on the circumstances of the animal. If action can be taken at an
earlier stage than at present (currently action cannot be taken until an animal actually reaches the
point of unnecessary suffering), then fewer visits will be required. The Scottish SPCA have
found it difficult to quantify the actual reduction in the costs that will be made by allowing action
to be undertaken at an earlier stage. Each welfare case has very different circumstances and their
costs vary greatly: some animals only require minimal veterinary treatment and ownership of the
animal can be quickly signed over to the Scottish SPCA, enabling it to re-home the animal.
Others involve substantial veterinary treatment and for the animals to be cared for by the Scottish
SPCA until the outcome of a court case, which may take some time.
276. The Bill will allow the court to make an order allowing the animal to be sold or disposed
of before the outcome of any prosecution. This will have a major impact in reducing the costs of
the Scottish SPCA and other organisations running animal sanctuaries.
277. It will allow animal welfare organisations and enforcement organisations to reduce their
costs in looking after animals which currently have to be kept during proceedings. When the
Society was asked what were their estimated annual costs for taking an animal welfare case to
court they responded that it was very difficult to give an estimate as every case differed.
However in 2004, 51 cases were lodged with the Procurator Fiscal, of these 30 were solely
Scottish SPCA cases, 1 was joint with the RSPCA, 18 were joint with the police, and 2 were
joint with local authorities. In some circumstance the costs to the Society of bringing a welfare
case to the Procurator Fiscal can be high. For example, 7 puppies were treated and held by the
Scottish SPCA for 18 months pending a court case, in which the owner was found guilty. The
costs of £3,750 were not, however, recouped. A total of 32 guard dogs were removed in a joint
police case and were kept by the Scottish SPCA for over 8 months pending court proceedings.
The costs of £55,000 were also not recouped. The Bill also includes a provision which allows
that any expenses reasonably incurred when an animal has been taken into possession are to be
reimbursed by the owner or any other person responsible for the animal concerned which should
also benefit the Scottish SPCA.
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SUMMARY TABLE OF COSTS
PART 1 – ANIMAL HEALTH
SUMMARY OF ESTIMATED ADDITIONAL COSTS TO THE SCOTTISH
EXECUTIVE
Ref.
Publication of Biosecurity Code

Para 237

Cost
Estimated
£75,000

at

Licensing of animal gatherings – cost to the State Para 238
Veterinary Service

Between £100 and
£500 per licence

Surveillance samples, laboratory tests

£10,000 - £30,000
net cost

Para. 240

SUMMARY OF SAVINGS TO LOCAL AUTHORITIES
Removal of requirement to publish Orders licences Para 242
and other instruments sent to Local Authorities by the
Scottish Ministers

Estimated saving of
£1 million

SUMMARY OF ESTIMATED COSTS ON OTHER BODIES, INDIVIDUALS AND
BUSINESSES
Licensing of animal gatherings

Para. 245

Costs of castration or sterilisation for susceptible Para. 246
animals

41

At most £1,000 per
annum
£50 per animal
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PART 2 – ANIMAL WELFARE
SUMMARY OF ESTIMATED ADDITIONAL COSTS TO THE SCOTTISH
EXECUTIVE
Ref.

Cost

Publication of Codes of practice

Para. 250

£4,050 per annum
for 5 years

Publication of Guidance on Bill

Para. 251

£2,000 in total in
2006

Licence fee for previously unregulated animal Para 257
boarding establishments

Between £400 and
800 for a 3 year
licence (estimated to
be
50
such
establishments)

Licence fee and new obligations for pet dealers

Para. 264

£800 per dealer for 3
year licence

Licence fee for pet fairs

Para. 265

Between £50 to
£100 with a repeat
licence between £10
and £50.

Registration of livery yards

Para. 267

£150 per yard for 5
year registration.

Registration of large animal sanctuaries

Para. 268

£150 per sanctuary
for
5
year
registration.

Ban on tail docking of dogs, reduction of value of Para. 270
individual undocked dog to dog breeder

£50 per undocked
dog for the breeder
and £50 per litter for
vets.

——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
278. On 5 October 2005, the Minister for Environment and Rural Development (Ross Finnie)
made the following statement:
“In my view, the provisions of the Animal Health and Welfare (Scotland) Bill would be
within the legislative competence of the Scottish Parliament.”


102

42

These documents relate to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
279. On 3 October 2005, the Presiding Officer (Right Honourable George Reid MSP ) made
the following statement:
“In my view, the provisions of the Animal Health and Welfare (Scotland) Bill would be
within the legislative competence of the Scottish Parliament.”
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ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Animal Health and Welfare (Scotland) Bill introduced in the
Scottish Parliament on 5 October 2005. It has been prepared by the Scottish Executive to satisfy
Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of
the Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 47–EN.
POLICY OBJECTIVE OF THE BILL
Overview
2.
The Bill has 2 main themes. The first is to enhance the ability of the Scottish Ministers to
respond to an animal disease outbreak and to minimise the risk of disease spreading. The second
is to modernise, strengthen and consolidate Scottish animal welfare legislation for domestic and
captive animals. This will include a duty to ensure the welfare of animals for which people are
responsible and enable steps to be taken to remove animals at risk of suffering, thus preventing
animal cruelty before it actually happens. The effect of the Bill will be to protect Scotland’s
important livestock industry from the worst effects of fast spreading diseases and to ensure
animals are protected from abuse and unnecessary suffering as well as introducing a new duty of
care to ensure that animals are adequately housed, properly fed and able to exhibit normal
behaviour.
Background
3.
Following the Foot and Mouth Disease (FMD) outbreak in 2001 and the Reports from the
subsequent Inquiries, it was clear that the powers available to Ministers in the Animal Health Act
1981 (“the 1981 Act”) needed to be reviewed. Since 1981 there have been a number of
developments in the science of disease control, these include the identification of new and
emerging disease threats and heightened awareness of disease risks. Although the 1981 Act
broadly served its purpose in controlling the spread of and eradicating FMD, there was a view
that the legislation should be revised to make some powers more explicit and to increase the
disease control powers to make the legislation relevant to new and emerging diseases. Building
upon the existing legal base of the 1981 Act, the Scottish Executive Environment and Rural
Affairs Department consulted in February 2003 on initial proposals for changes to that Act and
on new powers also to deal with animal disease. There were 31 responses to that consultation.
In general, the proposals for legislation were welcomed. Since then work has continued with
stakeholders to refine these proposals which are now set out in the Bill.
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4.
The Scottish Executive Environment and Rural Affairs Department issued another
consultation paper, in March 2003, this time on proposals to amend the Protection of Animals
(Scotland) Act 1912. These proposals were aimed at addressing the specific problem of the lack
of statutory powers available to local authorities to remove neglected farm livestock to a place of
safety. The responses from a number of organisations indicated that there was a clear desire for
a much wider reform of existing animal welfare legislation. This Bill now consolidates and
updates that legislation, retains and strengthens the specific offences of animal cruelty and
animal fighting and sets out obligations on people to promote and ensure the welfare of all
animals (including domestic pets) for which they are responsible.
5.
Since the 1912 Act was implemented there has been increasing public awareness that an
animal does not suffer solely as a result of physical abuse caused by deliberate acts or neglect.
There is equal concern about the quality of an animal’s life, its general welfare and its
environment. It is felt, at least by some animal welfare organisations, that mainly due to
legislation from the European Community, these needs have to an extent been addressed in the
legislation now in place for farm livestock, animal transport and animals in zoological
collections. However, there is some concern that the legislation for domestic, companion, and
sport animals is confusing, unwieldy, insufficient and outdated. This Bill intends to address
these issues by modernising, strengthening, and improving the existing legislation. It also gives
Scottish Ministers the power to introduce secondary legislation to regulate a range of animal
businesses and activities and for them to give advice on animal welfare by issuing statutory
Codes of Practice.
ANIMAL HEALTH (PART 1)
Introduction
6.
The intention behind amending the 1981 Act is to maximise the ability of Scottish
Ministers to respond swiftly to a serious animal disease outbreak and to minimise its impact on
animal health and welfare and on society as a whole. Some of the powers provided by the health
provisions of the Bill would only be used in a confirmed fast spreading animal disease outbreak,
and would affect mainly livestock species such as sheep, cattle, pigs, goats, poultry and farmed
deer, although in certain circumstances other species may be involved, depending on their
susceptibility to the disease in question. The Bill also includes provision aimed at increasing the
level of biosecurity (management practices to reduce the possibility of disease occurring or
spreading) within the Scottish agricultural and related industries. The powers being sought
would support a wider programme of work designed to minimise the risk of disease occurring
and/or spreading, and where it does emerge, a swift response to eliminate it.
7.
It is hoped that the new slaughter powers contained within the Bill will never have to be
used. However, they are considered essential to support an effective and speedy response to
disease outbreaks where they do occur. The Bill reflects developments in science, better
understanding of disease risk, and lessons from recent animal health and welfare experiences, for
example Bovine Spongiform Encephalopathy (BSE) and FMD.
8.
The Bill also takes into account the conclusions of Lord Phillips’ Inquiry (1999) into
BSE. Finding 156 stated: “Where an animal disease is identified, which could be transmitted to
animals or humans via a range of possible routes, powers under UK and European law which
2
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enable Ministers to order the slaughter of animals, and the destruction of animal tissues or
anything which might carry infection, should not be restricted merely because it cannot be
established as a reasonable probability, as opposed to mere possibility: that the disease is
transmissible; or that a particular animal may be affected by the disease in question; or that
particular organs or tissues in an animal may carry infection”. Underlying science on animal
disease is continuing to develop, particularly in areas such as vaccination against disease and in
Transmissible Spongiform Encephalopathy (TSE) research. The powers contained in the Bill
maximise the flexibility to use future scientific and veterinary developments in any disease
control response, as soon as they are available.
Power of Slaughter to Prevent Spread of Disease
9.
The proposed new slaughter powers in section 1 of the Bill extend existing slaughter
powers in the 1981 Act which generally relate to animals affected, suspected, exposed to or in
contact with disease. The new powers could mean the slaughter of animals not subject to any of
the 4 criteria mentioned above, yet nonetheless having the potential to spread disease. The use
of the power would be determined by Scottish Ministers on the basis of veterinary and scientific
advice.
10.
The proposed new powers would apply to the diseases named in the new Schedule 3A
and to any other fast spreading disease of animals (as defined by section 87 of the 1981 Act) that
the Scottish Ministers may by order specify. The use of the powers by Scottish Ministers would
not be automatic and would only be required where other preferred disease control options were
proving insufficient to deal with the specific circumstances of the disease outbreak. Viruses can,
for example, be wind-borne and travel considerable distances, possibly necessitating a swift
response to minimise the risk of disease taking hold in new areas of the country.
11.
The new powers in paragraph 6 of Schedule 3A would allow the slaughter of animals
(meaning any mammal except man) amphibians and birds to prevent the spread of any disease of
animals (defined by section 87 of the 1981 Act) (including those diseases covered by paragraphs
1 -5). These powers would be necessary if an animal disease which affected farmed livestock
was being transmitted by wild animals. For example, wild animals such as foxes can transmit
diseases to farmed animals and in order to control an outbreak of disease it may be necessary to
slaughter foxes.
12.
The new powers would also allow the slaughter of animals that had been vaccinated
against disease. While this would not be the preferred policy route – for example, the Scottish
FMD Contingency Plan highlights Ministers’ preference for a vaccination to live approach – the
power may be needed given the potential that infection can be masked by vaccination. It is
possible that a vaccinated animal could be infected prior to its vaccination yet show no clinical
signs of disease. Such a vaccinated animal poses a risk to others. Current science does not allow
a simple differentiation to be made between a vaccinated animal and an infected animal. While
the potential of such disease carrier status is low for currently known strains of, for example, the
FMD virus, it is possible that future strains may show a greater tendency to produce the carrier
state.
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13.
Scottish Ministers would be required to pay compensation in respect of any animal (as
defined by section 87 of the 1981 Act) slaughtered under these new powers. An order under the
1981 Act could be made to allow compensation to be paid for other birds or animals or
amphibians slaughtered if that was considered appropriate. The power to determine, by order,
compensation rates for diseases, where animals are slaughtered, would allow the Scottish
Ministers to specify the appropriate monetary value at the time at which the slaughter takes
place. A decision on the level of compensation cannot reasonably be made until the exact
circumstances of the particular animal disease outbreak are known.
14.
In short, the section 1 powers would enhance Scottish Ministers’ ability to tackle disease
outbreaks where they emerge, though in reality the more traditional disease control methods
should mean that the use of these extended powers will be exceptional.
Slaughter of treated animals
15.
Section 2 of the Bill provides a power to the Scottish Ministers to slaughter any animal
(meaning any mammal except man) or bird which has previously been treated with serum or
vaccine or both to prevent the spread of disease. Their subsequent slaughter would be for the
purpose of obtaining, or contributing to the obtaining of, disease free status. This power applies
to animals treated in relation to the diseases listed in section 16B(1) of the 1981 Act. However,
by virtue of subsection (2) of section 16B, Ministers would also be able to extend, by order, the
power to slaughter treated animals or birds to prevent the spread of other diseases of animals
currently unknown or, where known, where its nature might radically change. The order once
laid would cease to have effect if not approved by resolution of the Parliament within 28 days
except where Parliament is dissolved or in recess.
16.
For any disease which is potentially fast spreading, treatment by vaccine may, or may
not, be entirely effective across all the animals receiving treatment. In the case of a new disease,
there may be considerable uncertainty as to its nature – number of viral strains, likelihood of
genetic re-assortment to produce new strains, etc. A significant body of scientific work would be
necessary to characterise the new disease. For all these reasons, it might be considered of greater
benefit to slaughter treated animals or birds to regain disease free status earlier than might
otherwise be provided for in international or EU terms.
17.
Scottish Ministers would be required to pay compensation for any animal (as defined by
section 87 of the 1981 Act) slaughtered under this power. An order under the 1981 Act could be
made to allow compensation to be paid for other birds or animals slaughtered if that was
considered appropriate. The power to determine, by order, compensation rates for diseases
where animals are slaughtered would allow the Scottish Ministers to specify the appropriate
monetary value at the time at which the slaughter takes place. A decision on the level of
compensation cannot reasonably be made until the exact circumstances of the particular animal
disease outbreak are known.
Biosecurity Codes
18.
Section 3 of the Bill makes provision for Scottish Ministers, by order, to issue biosecurity
codes. Biosecurity, meaning measures taken to reduce the risk of animal disease occurring or
spreading to other animals or to humans, is fundamental to preventing and/or controlling the
4
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outbreak of another fast spreading disease similar to FMD in 2001. The proposed power would
allow Scottish Ministers, by order, to make a number of codes to deal with a range of scenarios
relevant to particular diseases of animals (as defined by the1981 Act) and groups or species of
animals (meaning any mammal except man) amphibians or birds. For example, Scottish
Ministers may wish to issue a code for cattle and a separate one for sheep. Similarly, it may be
considered prudent to issue separate codes for individual animal diseases depending upon the
threat each disease presents. As animal diseases can spread between farmed and non-farmed
animals the power to extend biosecurity codes to other animals is required. This would give the
Scottish Ministers a further tool to combat a disease outbreak. Biosecurity codes will be of
particular significance during a serious disease outbreak but would also apply on a day to day
(non-outbreak scenario) basis. Scottish Ministers may choose initially to issue only one code to
cover a large number of specified animals, for example livestock. In summary, flexibility is
necessary to allow: more than one code to be made given the wide range of diseases that exist;
for a code to relate to a new disease that emerges; and to ensure that all susceptible species are
considered in the measures to be taken to prevent the spread of a particular disease.
19.
In November 2002, the Parliament approved a biosecurity code (“Codes of
Recommendations for the Welfare of Livestock: Animal Health and Biosecurity”). This code
was made under part 1, section 3 of the Agriculture (Miscellaneous Provisions) Act 1968 (c.34)
and sent at that time to all farmers and to related interests. However, it is proposed that part 1 of
the 1968 Act will be revoked by means of this Bill. It is envisaged that the new code(s) will
have particular regard to those measures set out in the 2002 Code and the Bill gives greater
clarity to the disease control reasons for the code(s).
20.
Consulting with interested parties before any new code(s) is made, should ensure that the
measures are practical, that they are carefully formulated in the code(s) and that they are
enforceable. Some biosecurity measures will be mandatory given their importance in disease
prevention terms, others will be best practice. It will be important to achieve balance and not
unduly to constrict the normal activities of those who tend the creatures to which the code
applies. Measures, such as specifying that keepers of animals and their staff should be trained in
the principles of hygiene and disease security, and that stock replacements should come with
accreditation of their health status are likely to be of particular significance.
21.
Section 3 of the Bill also proposes an emergency order making procedure, to allow the
Scottish Ministers to make statutory instruments at a time of disease emergency, for example
when a fast spreading disease was evident and no appropriate biosecurity code was already in
existence, or in circumstances where it was an unknown virulent disease of animals, again
spreading quickly across areas. In these circumstances, it might not be possible to consult
quickly with interested parties. The order would cease to have effect at the end of 28 days
beginning with the date on which it was made unless, before the expiry of that period, the order
had been approved by the Scottish Parliament except where Parliament is dissolved or in recess.
Tests and Samples
22.
Section 4 of the Bill provides powers of entry to premises to inspectors, appointed or
authorised by Scottish Ministers, in order to ascertain whether animal disease exists or has
existed in the recent past. Generally, entry to carry out these functions will be in areas close to
disease infected or suspected premises and contact holdings, i.e. premises linked to where
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infection is suspected or where it has been confirmed. The power may be needed to access
animals (meaning any mammal except man), amphibians or birds quickly in order to check for
any indication of disease. Such information would support the epidemiological assessment of
any disease outbreak and inform the precise nature of the disease control response. The power is
also needed to identify early signs of disease thereby reducing the risk of further disease spread.
23.
This section also provides Scottish Ministers with the opportunity to arrange for samples,
which have already been taken under existing powers, to be re-tested or examined for evidence
of other infections or diseases. Every year many thousands of blood samples are routinely taken
from cattle and sheep and also from other species such as deer and horses. It is hoped that, over
time, the use of information from re-testing will provide better value from the already significant
public sector involvement in collecting the samples and allow a more widespread understanding
of animal diseases across Scotland.
24.
Scottish Ministers do not intend routinely to store every sample collected in the course of
official surveys or disease control programmes, but there may be occasions when surveillance
samples will be used to ascertain the prevalence of another disease before launching a control
initiative.
25.
What would happen if a re-test of a sample provided a positive result for any particular
disease would depend on the disease in question. In practice, under the proposed new power, it is
not envisaged that action against disease at individual farm or premises level would be taken.
The principal reasons for this are that (a) the disease might be non-notifiable (if legislation
provides that a disease is “notifiable”, the person responsible for the animal must notify the State
Veterinary Service of its occurrence in their animals), (b) the samples might have been in store
for a long time and (c) it is unlikely that Scottish Ministers would rely on a survey using retested samples to look for evidence of serious disease conditions. The more likely outcome
would be for a further visit to be made and a new test undertaken.
Animal Gatherings
26.
Section 5 of the Bill provides powers in relation to the licensing of animal gatherings. An
animal gathering is an occasion at which animals are brought together. “Animal” in this section
will take its meaning from section 87 of the 1981 Act. It could cover any gathering of animals
not owned by the same person, such as a market show, exhibition, sale or collection centre. It
would not however cover the gathering of animals on land over which more than one person has
a right of use provided all the animals are owned by persons with the right to use that land.
27.
Animals being gathered together in one place can result in disease being spread quickly
across distances. This is due to the close contact of animals from a variety of places around
Scotland, and elsewhere, followed by onward movement. Licensing powers, coupled with
powers to regulate animal gatherings, should help significantly reduce the risk of disease
spreading.
28.
Section 5 of the Bill, which focuses on the activity of the gathering of animals, proposes
giving Scottish Ministers the power, by order, to license such occasions in a way which would
allow the licence giving authority the flexibility to ensure that the conditions attached to licences
6
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are appropriate for the individual purposes for which the animals are to be gathered. Not all
animal gatherings would require a licence; this would depend on an assessment of disease risk,
particularly in respect of any fast spreading diseases that might occur. The intention is that such
assessments would be a matter for the State Veterinary Service on behalf of Scottish Ministers.
There is no proposal to charge for either the assessment or licence.
29.
In general, and depending on the nature of any disease(s) threat, licences would tend to be
needed for events such as livestock markets (mainly sheep and cattle) and livestock
shows/exhibitions, but not for occasions such as Pony Club Gymkhanas, Common Ridings or
Dog Shows. The order made under section 5 is expected to specify a list of general conditions
which would apply to every licence issued. Depending on the nature of the animal gathering,
and the species involved, some specific conditions might also be necessary.
30.
Ministers would consult with relevant interested parties prior to the making of any order
making provision for, or in connection with, the licensing of any animal gathering.
Treatment
31.
The existing Animal Health Act 1981, in section 16, gives Scottish Ministers the power
to treat any animal or bird with a vaccine or serum or both if the animal or bird has been in
contact with diseased animals or birds; or appears to have been exposed to the infection; or is in
an infected area. However, this power does not permit the use of vaccination beyond these
circumstances. Such vaccination could provide a barrier against further spread of disease. The
potential use of this wider treatment power, as part of a disease control strategy, is increasingly
emerging as a possibility with recent scientific developments. It is believed that in the right
circumstances, this wider power will be invaluable in helping to bring disease under control and
minimising its impact, particularly in reducing the number of animals, which may have to be
compulsorily slaughtered. This new power of treatment will allow all mammals (except man)
and birds to be treated with serum or vaccine (or both). This could be necessary to control a
disease which is being transmitted from non-farmed animals or birds to farmed animals.
Seizure of Carcases etc.
32.
Section 7 of the Bill provides Scottish Ministers with powers, if the powers in sections 1,
2 or 10 of the Bill are used, to seize and dispose of anything which appears to them might be
capable of carrying or transmitting disease. Section 7 would also oblige the Scottish Ministers,
to pay compensation for those things seized by them which are not carcases of animals or things
produced by or obtained from those animals. Separate provision is made to allow the Scottish
Ministers to, at their discretion, pay compensation for all seized carcases or other things obtained
from or produced by animals, irrespective of the disease. Section 7 provides the flexibility to
make different compensation arrangements depending on the circumstances at the time of
exercising the power.
Specified Diseases and Deliberate Infection of Animals
33.
Section 9 of the Bill makes it a criminal offence to infect, either knowingly or recklessly,
or to intend to infect an animal with any of the 16 fast spreading major diseases listed in
Schedule 2B (to be inserted by section 8 of the Bill) The specified diseases are of concern
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because of the distress they cause to the infected animals as well as the potentially damaging
impact on the rural economy. An offence would also be committed by acquiring or taking
possession of an animal, its carcase, or anything obtained from, produced by or used in
connection with it, that a person knows, ought to know, or reasonably suspects is infected. A
person guilty of an offence would be liable, on summary conviction, to imprisonment for a term
not exceeding 6 months or to a fine not exceeding level 5 on the standard scale or to both. On
conviction on indictment, imprisonment would be for a term not exceeding 2 years or an
unlimited fine or both.
34.
During a disease outbreak, if an animal has to be compulsorily slaughtered, the owner of
that animal may be entitled to compensation. But section 9 provides that, if a person is convicted
of an offence under section 28C, then either any amount of compensation for the slaughtered
animal would not be paid by Scottish Ministers or, if already paid, would be recoverable by
Scottish Ministers. Similarly, any compensation payable for animals, which were held on the
same premises at the same time or any part of the time as the animals to which the offence of
deliberate infection related, would not be paid or would be recoverable by Scottish Ministers.
35.
Section 9 also provides that a court, on convicting a person of the offence of deliberate
infection, may make an order (either a deprivation order or a disqualification order). A
deprivation order deprives a person of ownership or possession (or both) of an animal and would
arrange for the destruction, sale or other disposal of that animal. A disqualification order
disqualifies that person from owning, keeping, dealing in, or transporting animals (as defined by
section 87). Section 9 specifies that a disqualification order may apply to animals generally or to
animals of a particular kind.
36.
Once a disqualification order has been made, the court is able to make a seizure order
allowing a person appointed to go to the defendant’s property and remove any animals remaining
there which the defendant has been disqualified from owning or keeping, in order to do what the
court has ordered.
This might include:
•

care for them for a fixed period of time (as specified by the court)

•

sell the animals at a fair price

•

dispose of the animals other than by sale

•

arrange for the slaughter of the animals.

37.
The court may have good reasons for allowing a convicted person to keep an animal or
not to impose a future ban on animal keeping. However it is important that the reasons for failing
to make a disqualification or deprivation order where somebody has been convicted of an
offence in the Bill are made public. If the court decides not to make a disqualification order or an
order depriving the defendant of ownership of the animal or animals which have been subject of
the conviction, then it shall state its reasons.

8
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Livestock Genotypes: Specification, Breeding and Slaughter
38.
Scottish Ministers believe that new powers are needed to deal with the possible
emergence of Transmissible Spongiform Encephalopathies (TSEs) in any livestock. The powers
support the plan to respond to the identified theoretical risk of Bovine Spongiform
Encephalopathy (BSE) in sheep.
39.
There is currently no cure or vaccine for TSEs. European Regulations lay down the rules
for the prevention, control and eradication of TSEs in cattle and small ruminants. These are
implemented through the TSE (Scotland) Regulations 2002 (as amended). Action can be taken
on animals on the affected holding and on animals from other holdings and common grazings
associated with such a herd/flock. The selective slaughter and control measures introduced
following the 1996 BSE crisis in cattle have led to a reduction in the incidence of BSE in cattle.
40.
TSEs in livestock species that develop the disease are controlled through the slaughter of
affected animals, the associated flock/herd and any possible contact herds/flocks. However, it is
possible to identify whether sheep are naturally resistant or susceptible to TSEs by testing a
blood sample or tissue containing the animal’s DNA. Selective breeding to increase the levels of
natural genetic resistance already provides a powerful means of controlling scrapie, also a TSE.
This is the aim of the National Scrapie Plan (NSP). It is anticipated that scientific developments
may make it possible to identify whether other livestock species are naturally resistant to TSE
and to identify which genotypes of those livestock species are more resistance.
41.
The policy intention in section 10 of the Bill is to be able to take an appropriate and
proportionate response to finding a TSE in a livestock species whether in Scotland or elsewhere.
BSE has been found under natural conditions in cattle and goats. In Great Britain, the only other
livestock species in which a TSE has been found under natural conditions is scrapie in sheep and
goats. Ministers believe it is good governance to be prepared with legislation to deal with other
TSEs in other livestock species should they emerge. Any response taken by Scottish Ministers
would be based on the latest scientific advice. The scenario in which the TSE is found will be a
critical factor in determining the response of Ministers.
42.
The means by which, for example, the discovery of a TSE in a sheep would be controlled
would require specific slaughter and re-stocking strategies based on the animals’ natural genetic
makeup. These strategies are detailed in the UK’s Overarching Plan “The UK contingency plan
for the emergence of naturally occurring BSE in sheep”. This dictates a specific control policy
based on testing, identification, slaughter and replacement of stock, over a medium to long
timescale. At present scientific knowledge does not indicate that TSEs in other livestock species
can be controlled genetically by such genetic selection.
43.
Following confirmation of a TSE in a specific livestock the Scottish Ministers would
where possible, by order, specify livestock genotypes which were known to be susceptible to that
TSE infection. They would also have the power to make regulations to permit inspectors to take
samples to ascertain genotypes of and identify livestock. Following testing, the livestock with
the susceptible genotypes would normally be subject to a restriction notice requiring them to be
sterilised/castrated or slaughtered. Breeding could continue from livestock of the more resistant
genotypes thus enabling the introduction of a more widespread breeding programme similar to
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the NSP. Livestock whose genotype has not been ascertained because of welfare needs, urgency
or because of a lack of scientific knowledge could be slaughtered for the purpose of preventing
TSE.
Powers of Entry
44.
Section 11 of the Bill deals with powers of entry to premises for the purpose of
ascertaining whether a power under section 32 or Schedule 3 of the 1981 Act or sections 1 or 2
of the Bill should be exercised, or doing anything in pursuance of the exercise of that power.
45.
In addition, provision is made for the issuing of a warrant by a Sheriff or Justice of the
Peace to inspectors, appointed or authorised by Scottish Ministers. A warrant could authorise the
inspector to enter (if necessary using reasonable force) any premises to ascertain whether any
power conferred by or under the 1981 Act (as amended) should be exercised, or to do anything
in pursuance of the exercise of that power.
46.
Speed is essential in responding to disease outbreaks. This is because the disease virus
can spread very quickly by means of, for example, viral plumes and contact between animals.
Quick access to premises is essential to examine animals for any disease; to slaughter; or
vaccinate; or otherwise treat the animals; to take blood or other tissue samples for analysis;
and/or to monitor the animals for disease. It is hoped that most animal keepers, faced with a
serious disease outbreak, will cooperate with the attempts by inspectors to gain access to
animals, even sometimes at unsocial hours, to get the disease in question quickly under control.
Quick entry to premises is also important given the approach set out in the Scottish Executive’s
contingency plans which provide information to all stakeholders about the nature and rationale
for the relevant disease control response.
47.
The amendment to the 1981 Act, by means of section 11 of the Bill, clarifies the powers
whereby an inspector, appointed or authorised by Scottish Ministers, can gain entry to any land,
building or other place where animals are or were recently located. Entry would be subject to
there being reasonable grounds for doing so and, if necessary, the issuing of a time limited
(one month) warrant or notice of intention of obtaining one. The inspector would also be able to
take with them other persons or equipment which the inspector considers necessary to assist in
any of the above tasks.
48.
Where entry is refused and/or reasonable force is required to gain entry the Bill
provisions would enable an inspector to obtain a warrant authorising such entry. During the 2001
FMD outbreak, inspectors and constables experienced difficulties in gaining entry to premises
which were suspected of having disease. This provision should tackle a perceived weakness in
the enforcement powers under the 1981 Act.
Inspection of Vehicles
49.
In any outbreak it is vitally important to restrict disease from moving out of an Infected
Area (as declared by the Scottish Ministers under section 17 of the 1981 Act). Section 12 of the
Bill would allow inspectors, as defined in section 89 of the 1981 Act, and in practice usually
animal health inspectors, provided they are accompanied by a uniformed police constable, to
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stop, detain and inspect vehicles to check for compliance with the 1981 Act, or any orders or
regulations made under it. This could be, for example, checking that animals are not being
illegally moved, that vehicles are properly cleansed and disinfected or that carcases or other
items are not being illegally removed. This power would only be used within an Infected Area
as declared by Scottish Ministers, and would form part of a suite of heightened biosecurity
controls and enforcement measures that form part of the Executive’s disease control contingency
plans.
Offences: Penalties and Time Limits
50.
Section 13 of the Bill revises and brings up-to-date the penalties (financial and/or
custodial) for offences committed under the 1981 Act (including those provided by the
provisions of the Bill) where a penalty is not specified by any other provision of the Act.
Section 75 of the 1981 Act is considered to no longer reflect modern sentencing practice and
policy and is unnecessarily complicated. A straightforward and modernised provision for fines
and/or imprisonment for offences committed under the 1981 Act is therefore proposed. On
summary conviction, there would be provision for a term not exceeding 6 months, a fine not
exceeding level 5 on the standard scale fixed by the Criminal Procedure (Scotland) Act 1995, or
both.
51.
Experience in enforcing the 1981 Act has shown that not all offences committed under
the Act become known to the enforcing authority until late into, and sometimes beyond, the
6 months’ period during which a prosecution can be brought. This is particularly true in a disease
outbreak where veterinary and other resources are directed at stopping its spread. Detailed
investigation of events tends to follow later. The updated section 75 of the 1981 Act, achieved
by means of section 13 of the Bill, will enable a prosecution to be raised within 6 months of the
contravention coming to the attention of the enforcement authority rather than when alleged to
have been committed. However, it would not be possible to bring proceedings more than 3 years
after the offence was alleged to have been committed.
ANIMAL WELFARE (PART 2)
Background
52.
The European Community has given high priority to farmed animal welfare. However,
legislation relating to the welfare of non-farmed animals has not made similar progress and
noticeably lower standards require to be met for pet, companion, sporting and captive animals.
For many years animal welfare organisations have been campaigning against what they see as
double standards in animal welfare law. The policy aim of the welfare provisions in Part 2 of the
Bill is to revise and consolidate legislation concerning the welfare of animals kept by man except
in relation to the scientific testing of animals under the Animals (Scientific Procedures) Act
1986. This Act is entirely a reserved matter and is the policy responsibility of the Home Office.
The consultation paper issued by the Scottish Executive in March 2004 attracted 325 written
responses from a wide range of organisations and individuals. There was widespread support for
a radical reform of the existing legislation and, in particular, total support for the requirement
that a duty to promote animal welfare should be placed on all people responsible for animals.
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53.
Unless animal welfare legislation is strengthened and consolidated, the gap between the
standards which require to be met for farmed and non-farmed animals is likely to increase.
Some overseas countries have already modernised their welfare laws – Sweden and New
Zealand have been particularly successful. The Department of Environment, Food and Rural
Affairs (Defra) intend to introduce an Animal Welfare Bill to the Westminster Parliament,
covering England and Wales, and unless the Scottish Executive introduces a similar Bill, animal
welfare legislation in Scotland could be unfavourably compared to the rest of Great Britain.
54.
The proposed new animal welfare legislation, contained in Part 2 of the Bill, will bring
together some 22 animal welfare related Acts into a single statute in modern, simple and relevant
language. It is proposed that in addition to substantive provisions, the Bill will contain wide
ranging powers enabling Scottish Ministers to make regulations and Codes of Practice. This will
enable the legislation to evolve in line with knowledge of and attitudes towards animal welfare
without the need for changes to be made to primary legislation.
55.
There are three main criticisms which may be made of the current state of animal welfare
legislation in this country. In the first place, it is very old. The offences in connection with
animal cruelty are found in sections 1 to 1B and 8 of the Protection of Animals (Scotland) Act
1912. Although still a useful piece of legislation, the Act contains provisions which are now
extremely out of date and some of its provisions address the problems of animal abuse in the 19th
century. For example, in Section 8, the use of any dog for the purpose of drawing a cart,
carriage, truck or barrow on any public highway is prohibited. Performing animals are protected
under the Performing Animals (Regulation) Act 1925, and the sale of pets is governed by the Pet
Animals Act 1951. Neither statute sufficiently covers modern practices. For example, it can be
argued that the 1951 Act does not allow for the licensing of the sale of pets at pet fairs, although
some local authorities issue licenses for such events. At best, the law on pet fairs is unclear.
56.
In the second place, and partly as a result of its antiquity, the current legislation is
complicated by the fact that it has been very frequently supplemented and amended.
57.
In the third place, certain provisions require clarification and some shortcomings in the
present legislation need to be addressed. For example, disqualifications from having custody of
animals, imposed as a result of convictions under the Protection of Animals (Scotland) Act 1912,
are frequently evaded by the owner or keeper who purports to give care of the animals to another
member of his family or to a farm manager. This has been a specific concern of both the
Scottish Society for the Prevention of Cruelty to Animals (Scottish SPCA) and the State
Veterinary Service (SVS). The Scottish Executive also wishes to extend the power of enforcing
authorities to remove animals at risk of suffering from their owners or keepers in an emergency.
Animals covered in this Part of the Bill
58.
The policy is to protect all sentient animals which are under the control of man. This is
limited to vertebrate animals. Advice from veterinarians is that non-vertebrate animals are
unlikely to be sentient. Neither will the provisions in the Bill extend to unborn animals. It is
unlikely that a prosecution for an offence of cruelty would be feasible in relation to animals
below a certain level of sophistication since it will be difficult to prove that they had suffered.
However, as it is possible that further scientific evidence will be forthcoming in the future, the

12


115

This document relates to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
Bill will make it possible for this definition of “animal” to be extended by a Scottish Statutory
Instrument if approved by the Scottish Parliament.
59.
The provisions in Part 2 of the Bill are intended to cover all animals which are owned or
kept by man but will exclude wild animals living in the wild. It is not intended to include wild
animals which are intermittently fed, such as garden birds, squirrels or hedgehogs. Nor will it
include pheasants or other game birds after they have been released, although the Bill will cover
game birds whilst they are reared prior to release. It will not include a managed fishery of wild
fish, but fish in a fish farm will be covered. Animals normally domesticated in the British Isles
will be covered by the Bill, whether or not they are owned or kept by man. Some domestic
animals such as cats, cattle and goats are occasionally wild or feral. It is the policy intention that
the Bill should extend to such animals. Wild animals which are captured temporarily, such as
wild animals kept for a short time at a sanctuary or by an individual, and animals captured in a
snare or trap, will be covered. There will be a duty to avoid cruelty and to ensure the welfare of
these animals, although that will not preclude the killing of the animal concerned provided that is
done in an appropriate and humane manner.
60.
Wild fish in the sea or in rivers are clearly outside the scope of the Bill. Fishing and
angling have been exempted from the provisions of the Bill. If fish brought on board fishing
vessels were to be included, the “keeper” of the fish would have a duty of care to ensure the
welfare of the fish. This is not an obligation which should be placed on fishermen as it could be
argued that each fish would have to be individually humanely slaughtered and this is impractical.
Angling has also been exempted from the Bill for the further reason that there could be a conflict
with legislation which requires salmon caught out of season or without an appropriate permit, to
be returned to the river. The issue here is that the fish may have been injured when caught, or
landed or when the hook was removed, and not fit to fend for itself when returned to the river. If
angling were not exempted, anglers could find themselves in breach of the provision which deals
with abandonment which will impose a duty of care on that person to ensure that an animal’s reintroduction to the wild is carried out in accordance with best practice.
Prevention of Harm
61.
The policy aim is to provide that cruelty towards any protected animal should be an
offence. This idea may be expressed as causing unnecessary suffering which is a term used in
the 1912 Act (see section 1). Cruelty against wild mammals is prohibited by the Wild Mammals
Protection Act 1996 (a short Act of seven sections). The meaning of “suffering” is widely
understood. However, whether suffering is necessary or not leaves a wide discretion to the courts
to weigh up the nature and extent of the suffering caused and the circumstances in which it is
caused in order to determine whether it is “necessary”. This will be clear in many cases, but not
in all. To give more guidance to the courts, a non-exhaustive list of factors is provided which
should be taken into account by the court in assessing whether suffering is necessary or not.
62.
The cruelty offence would be committed either through the commission of a deliberate
act by any person or, in the case of a person responsible for an animal, by a failure to act when
appropriate. In other words, cruelty can be caused by neglect as well as deliberate maltreatment.
The policy intention is that the offence will include not only assaults on animals such as beating,
burning etc, but also neglect, starving, exposure or lack of supervision which cause suffering.
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63.
Some mutilations are currently prohibited, some may be performed only by a veterinary
practitioner, some only under anaesthetic, and some only after a precondition has been fulfilled.
It is intended that mutilations will only be permitted if they can be shown to improve the welfare
of the individual animal or others in its group. It will be necessary to allow certain mutilations
such as the pinioning of duck wings which enable these birds to be kept outside cages but which
also prevents their escape. This is important where they are kept for conservation purposes. Tail
docking of dogs was the issue which attracted the most comments during the consultation in
2004 and has emerged as perhaps the most controversial issue. A draft Order specifying which
mutilations will continue to be permitted, and the circumstances in which they will be permitted,
will be available at the time the Bill progresses through its Parliamentary stages. The policy
intention is to prohibit the docking of puppies’ tails for cosmetic and breed standard reasons.
64.
Generally an animal fight involves putting two animals such as dogs or cocks together so
that they fight each other. Baiting involves the use of dogs to set upon another animal and attack
it. It may be the case that baiting is really a form of fighting, albeit involving stronger and
weaker animals. The policy is to ensure that the definition of fighting will cover fighting
between animals, baiting of an animal by one or more other animals, and fighting between man
and animals. The Bill will prohibit:
•

Organising or promoting an animal fight. This is intended to cover the person or
persons responsible for arranging the fight.

•

Attending an animal fight. It is the intention that all those present at a fight should
be guilty of an offence.

•

Publishing an advertisement for an animal fight. This should include any act
intended to disseminate information about the fight, such as putting up a poster, as
well as advertising in a publication.

•

Allowing premises to be used for an animal fight, or receiving money for admission
to premises which are to be used or are being used for an animal fight.

•

Betting money or receiving money in bets on the outcome of an animal fight.

•

Keeping or training animals for the purposes of fighting. Currently, the Dangerous
Dogs Act 1991 prohibits the possession of four types of dog which are considered
dangerous and/or are commonly kept for the purposes of fighting (see section 1 of
that Act). It is possible to keep other types of dog and to train them to fight, or to
keep other types of animal which are trained to fight each other. This provision will
therefore allow prosecution for keeping animals where it is possible to prove that
they are intended for use in fighting.

•

Owning or possessing equipment which is designed or adapted for use in animal
fights. Currently, section 1 of the Cockfighting Act 1952 makes it unlawful to
possess any instrument or appliance designed or adapted for use in connection with
the fighting of any domestic fowl, provided the court is satisfied that it is possessed
for that purpose. The Scottish Executive wish to keep a similar provision and also to
extend it to cover all types of animal fighting.

65.
The above offences will not apply to undercover police officers or animal welfare officers
who attend a fight in the course of their work.
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66.
Where an animal is found by the court to be taking part in a fight or where an animal is
judged to be being kept or trained for the purposes of fighting, the Bill will authorise the police
or other authorised inspectors to seize those animals. This power will not be dependant on
showing that the animal was suffering or in danger of suffering. For example, it might be
necessary to remove an animal for public safety reasons.
67.
The Bill will also allow courts to make orders for the confiscation, destruction or other
disposal of animals, and to disqualify people from owning or keeping animals upon conviction
for an offence under the Bill.
Promotion of Welfare
68.
The policy aim is to impose a duty on owners and keepers of animals to take reasonable
steps to ensure the welfare of the animals in their care. It has been argued that the 1912 Act is
deficient in the sense that it only allows prosecutions once cruelty or unnecessary suffering has
occurred. This was a recurrent theme in the responses to the consultation exercises in 2003 and
2004. In many cases, it is possible to identify animals which are being cared for inadequately.
In some cases this inadequate care may lead to suffering if it continues. The intention is that
cruelty will be prevented before it occurs. The approach in the Bill is to concentrate on a
positive duty to care for animals properly and to promote their welfare, rather than simply to
avoid causing unnecessary suffering. Therefore a duty to ensure the welfare of all animals
covered by the Bill will be imposed on owners or keepers as far as they reasonably can to the
extent required by good practice. The duty will not only apply to farmed animals but also to
other owned or kept animals such as domestic pets and those kept for commercial purposes other
than farming, such as dog breeding, pet shops and riding stables.
69.
In the case of animals kept by children under the age of 16, then the responsibility for
caring for the animal should lie with the parent or other adult who has parental responsibility for
that child or with whom the child and the animal habitually reside.
70.
Certain matters are important for welfare. For example, it is important to provide
appropriate accommodation, lying areas etc, appropriate and sufficient food and access to clean
water, and appropriate treatment for illness. Therefore, the Bill includes a non-exhaustive list of
examples of the different needs for the guidance of those responsible for animals and the courts.
71.
It is not thought helpful to require that animals be free to express natural behaviour as this
may be both impractical in a captive situation and also inconsistent with the welfare needs of
other animals or of the other welfare needs of the animals themselves. For example, it is natural
behaviour for some animals to hunt but this may not be practical. It may be natural behaviour
for animals to experience hunger or starvation for periods, but this may not be seen as desirable
in a captive situation. Whether or not it is consistent with good welfare for an animal to
experience hunger or be able to hunt, will depend on the type of animal and its circumstances in
captivity. Nevertheless it is intended that where practicable, animals should be able to exhibit
normal behaviour.
72.
The fact that an animal is being farmed will be relevant in considering whether its welfare
needs are being reasonably met. In other words, a farmed animal will not be able to enjoy the
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same freedoms as a similar animal in the wild might do. This will not necessarily mean that its
owner or keeper is failing to cater for its welfare needs, provided the animal is being kept in
accordance with recognised good practice.
73.
It will not be inconsistent with the duty to ensure the welfare of an animal to kill that
animal, provided the killing is done in an appropriate and humane manner and/or is done in
accordance with any relevant regulations or codes of practice. In some circumstances the
welfare of the animals may require that the animal be killed.
74.
In order to define more clearly what is required for different types of animal, it is the
intention to publish codes of practice and/or regulations relating to different types of animal. In
relation to farmed animals, such regulations and codes of recommendations are already in place.
The content of codes and regulations will differ depending on the type of animal concerned. In
addition to regulations or codes dealing with different types of animal, the Bill will give Scottish
Ministers the power to make regulations or codes dealing with certain specific issues and
operations such as tethering, shoeing of horses, riding stables, and animal boarding
establishments.
75.
The Bill enables Scottish Ministers to make secondary legislation in order to improve
animal welfare in a variety of situations. In the vast majority of cases, it is intended that this
secondary legislation should be in the form of regulations. Some existing legislation covering
the welfare of animals kept for farming purposes, the welfare of animals at slaughter and killing,
the welfare of animals during transport, the welfare of animals at market, the use of animals in
sport and entertainment, and the regulation of buildings and accommodation used to house
animals, will be repealed and replaced by Regulations under the new Act. It is the policy to
introduce a licensing scheme which will regulate the trade in young pet animals by dealers.
76.
The sale of dogs from dog breeding establishments is presently regulated and these
establishments are required to be licensed by local authorities. There are no similar provisions
relating to the sale of kittens or other pet animals, nor the increasing trade in the buying and
selling of young puppies and kittens by dealers. It is the policy aim to allow this legitimate trade
to continue but only under strict controls as it is essential that the welfare of the animals do not
suffer. Regulations will control the activities of those people who trade in pet animals. The
Scottish Executive believes that regulation is the best way to ensure that the trade is operated to
the highest standard.
77.
The Bill gives Scottish Ministers a power to make regulations which will regulate this
trade by requiring that dealers who buy young pet animals for onward sale are licensed by local
authorities and which establish minimum conditions for licences. The conditions for such a
licence will include a requirement to keep records which detail the origin, transportation, and
new home of the animal. In addition, each puppy will need to be kept for at least 7 days before
being sold on and a veterinary health check will need to be given.
78.
The policy is also to enable regulations to be made requiring the licensing or registration
of certain activities with a view to promoting the welfare of the animals concerned. The
following are most likely to be licensed:
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•

Dog breeding. This is currently governed by the Breeding of Dogs Acts 1973 and
1991 and the Breeding and Sale of Dogs (Welfare) Act 1999. Consideration is being
given to the introduction of the following provisions in addition to those contained in
the existing legislation:
- veterinarian screening of breeding dogs for genetic and medical disorders;
- identification of breeding dogs;
- a duty on dog breeders to give advice to customers;
- puppies will need to be socialised before sale;
- professional dog breeders to need qualifications;
- no puppies to be transported until they are at least 8 weeks old.

•

Riding establishments. These are currently governed by a licensing procedure set
out in the Riding Establishments Acts 1964 and 1970. The policy is to ensure that
there will be a minimum qualification for riding instructors, and a veterinarian will
need to be present at all annual inspections of riding establishments, although
inspections may be carried out by specialists other than veterinarians. There will
also be a Code of Practice for riding establishments.

•

Boarding establishments. These are currently licensed under the Animal Boarding
Establishments Act 1963. However, this licensing is restricted to the boarding of
cats and dogs. The provisions of this legislation may be extended to quarantine
kennels and to include the commercial boarding of other pet animals, such as rabbits,
rodents, reptiles and birds.

•

Sale of pet animals from pet shops. This is currently governed by the Pet Animals
Act 1951. New regulations will require pet shops and all commercial establishments
selling pets to be licensed. Additional provisions will ensure that pet sellers obtain
and distribute care leaflets or other suitable information with the pets they sell and
have some form of qualification showing the expertise of the person in charge of the
pet shop.

•

Sale of animals at pet fairs. A pet fair is an event, usually of one or two days’
duration, held at a temporary venue such as an exhibition centre, where enthusiasts
set up individual stalls where they display and sell animals. It is the intention to
require pet fairs to be licensed.

79.
Registration as an alternative to full licensing may be sufficient for some small
establishments and certain activities. Thus there is a power in the Bill to allow this.
80.

The following activity is likely to require registration:
•
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Livery stables. These are establishments where horses are housed and fed on behalf
of their owners. Some livery stables offer “DIY” services where housing is provided
and the owner is responsible for some or all of the feeding, exercise and grooming of
their horse(s). In some of these DIY establishments the responsibility for the welfare
of the animal is left with the horse owner and not the livery stable owner. Where
accommodation for horses is being provided as part of a commercial enterprise, the
stable owner or operator must be ultimately responsible for the welfare of the
animals, as they are on their premises and under their control. At present no livery
stable is required to be registered, but the British Horse Society currently runs a
voluntary registration scheme for these premises. A requirement will be introduced
17
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for the registration of livery stables, including some DIY operations, and a statutory
Code of Practice for livery stables will be published.
A combined
licence/registration should be available for livery stables which also offer riding
school facilities.
81.
The Bill includes a power to make regulations which would prohibit the keeping of
certain animals, e.g. the private keeping of primates. There is concern that: some individuals are
illegally acquiring specimens of endangered primate species; the keeping of alien invasive
species is not under tight enough control; and many of these species do not survive well in
captivity. The Dangerous Wild Animals Act 1976 is currently being reviewed and one of the
recommendations which went to out for consultation in 2004 was for certain small primates to be
delisted as they are not considered a risk to the public. As a consequence the policy is to ensure
that Scottish Ministers can have the option to ban the private keeping of these animals (and other
animals which may be endangered, but not dangerous) by regulation.
82.
Abandonment of animals is currently an offence under section 1 of the Abandonment of
Animals Act 1960. The policy is to retain abandonment as a specific offence. Provision is
included in the Bill which prohibits abandoning an animal or leaving an animal without making
proper provision for its welfare. The length of time for which an animal may be left unattended
will depend on the type of animal and the provision which has been made for it, such as the
leaving out of food and arranging for its shelter. If the owner or keeper can show that they had
reasonable excuse for leaving the animal, then the provisions of this section will not apply. An
example of this could be an elderly owner who is unexpectedly taken to hospital. It is not
necessary for the purposes of prosecution to show that the animal was caused unnecessary
suffering, but only that the animal had been left with insufficient provision for its welfare.
83.
There have been concerns that children as young as 12 are legally able to purchase
animals from pet shops, possibly on a whim and without parental consent or knowledge. This
issue attracted considerable comment in the responses to the consultation in 2004. Respondents
strongly believed that the age limit should be increased to at least 16. Section 3 of the Pet
Animals Act 1951 makes it an offence to sell an animal as a pet to a person under the age of 12.
The policy is to make a similar provision in the new Bill but to raise the age to 16. Nothing in
this provision prevents a person under 16 from “owning” an animal or having that animal
registered in their name. However, the responsibility for the welfare of the animal will be the
responsibility of the parent or guardian of the child.
84.
The practice of giving animals as prizes is, perhaps, less common than it was.
Nevertheless, there are still occasions when animals (often goldfish or small rodents) are used as
prizes at funfairs. The policy is to instil a greater responsibility towards animals, and to
encourage people to think carefully before taking on the responsibility of animal ownership
(even goldfish or white mice). “Winning” an animal is considered inconsistent with the need for
people to think carefully about an animal’s welfare needs before becoming its owner or keeper.
Thus, the Bill places a complete ban on the giving of animals as prizes.
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Animals in Distress
85.
The policy intention is that inspectors (appointed or authorised by Scottish Ministers or
local authorities) and the police should have powers to remove or even destroy animals in an
emergency. These powers are intended to be exercisable before any proceedings for an offence
under the Bill have been commenced. They will apply to any animals, whether found on a farm,
in a private dwelling, on a public highway, on commercial premises such as a pet shop or
anywhere else. In order to be able to kill or remove animals, it will normally be necessary to
obtain prior certification from a veterinarian. The only exception to the requirement for
veterinary certification would be where action is so urgent that it is not reasonable in the
circumstances to summon or wait for a vet. Thus, for example, it would be possible to secure the
immediate removal of a dog from an overheating car if this appears necessary. In the vast
majority of cases, it will be necessary to summon a vet and to request the vet’s expert advice as
to what should be done with an animal.
86.
Where it is the opinion of the veterinary surgeon that the animal is in such a condition
that it is appropriate to do so, an inspector or constable may kill that animal in situ or remove it
to be killed.
87.
Where it appears to an inspector or police officer that animals are suffering, then they
will have a power to remove any animals if a veterinary surgeon certifies they are suffering or
are likely to suffer if they remain where they are.
88.
Where some animals in the care of the same person are found to be suffering then this
may justify removing all other animals in that person’s care. However, it is anticipated that the
removal of animals which are not actually suffering or likely to suffer imminently will be
extremely rare. In most cases, if removal of all animals in the care of a person is thought
necessary, then this will be done under the authority of a court order. Removal will not be
necessary if adequate provision can be made for the welfare of the animals if they remain where
they are. They may remain where they are, for example, if another person is willing to look after
them at that place. Under the existing law, the only action that can be taken prior to the
commencement of proceedings is the mercy killing of animals. If a prosecution under the 1912
Act is commenced, then only the animals to which a prosecution for causing unnecessary
suffering relates can be removed (see section 3 of that Act). This change will mean that animals
can be removed before suffering actually occurs. In other words, cruelty will be prevented.
89.
Instead of removing animals, arrangements can be made for the care of the animals where
they are. In such cases, it will be necessary for the inspector, or persons acting on behalf of the
inspector, to enter premises from time to time in order to care for the animals there.
90.
Any costs incurred in removing the animals and caring for them, or in caring for them on
the owner’s or keeper’s premises, can be recovered from the owner or keeper as a civil debt.
91.
Where animals have been seized it will be necessary for the matter to be brought before a
court. The Bill allows the owner or keeper of the animals (or other person with a sufficient
concern for the animals) to apply for an order to be made in respect of the person to whom the
animals should be returned.
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92.

Certain parties can apply to the court for an order allowing:
•

treatment to be administered to the animal;

•

the destruction of the animals;

•

the sale of the animals; or

•

the disposal of the animals otherwise than by way of sale.

Welfare Bodies and Codes
93.
A power has also been included to make regulations to establish an advisory body, to
define and describe its functions in relation to animal welfare, and to facilitate working
arrangements between bodies responsible for animal welfare.
94.
It is felt that a great deal of useful information and advice can be given to owners and
keepers of animals in the form of Codes of Practice. These codes will be used to amplify the
conditions which it is felt are required in order to ensure the welfare of animals. They will,
therefore, be particularly relevant in assessing whether the duty of care to ensure welfare has
been complied with. Scottish Ministers will have a power to make and amend Codes of Practice
and it is intended that such codes should be subject to draft affirmative procedure in the
Parliament.
95.
Section 34 of the Bill also provides Scottish Ministers with the ability to issue, following
consultation, welfare codes with the aim of protecting the welfare of animals.
96.
The bodies or persons with whom it will be appropriate to consult will vary depending on
the nature and content of the code. Therefore it is important that Ministers should be obliged to
consult with such persons or bodies as they feel appropriate before making a code of practice.
Such a requirement has been written into the Bill.
97.
A failure on the part of an animal owner or keeper to observe the provisions of a code
should not of itself render the owner or keeper liable to any proceedings. However, in the course
of proceedings for any offence under the Bill, the provisions of the code will be admissible as
evidence in the proceedings. This will be relevant where a breach of the duty to ensure welfare
is alleged, and if the prosecution are able to show that there was a breach of the code, then this
may be evidence of guilt, but will not necessarily be conclusive. The defendant may be able to
show that, even though the code has not been followed, the animal was being properly cared for
by some other means, or that the failure in those particular circumstances, had no adverse effects
on the welfare of the animal in question. On the other hand, where the defence is able to show
that the code was complied with, then this may be taken into account by the court as tending to
show that an offence has not been committed. Where a defendant is able to show compliance
with a code of Practice, then a conviction for causing unnecessary suffering or failure to ensure
welfare will be more difficult to achieve.
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Post-conviction Orders
98.
Where the owner of an animal has been convicted of an offence, then it is important that
the court is able to make an order depriving that person of ownership of the animal or animals,
which have been the subject of the offence. In such an order the court can, for example, order
that the local authority shall secure that it is carried out.
99.
Where the owner of an animal has been convicted of an offence, the court may be able to
order the destruction of the animal which is the subject of the offence only if (based on
veterinary evidence) the court thinks this is appropriate in the interests of the welfare of the
animal concerned (except for animals involved in animal fighting cases). The court will be able
to make any directions it thinks necessary to carry out the order. In certain cases, it may be
appropriate to order the destruction of the animal where the keeper rather than the owner has
been convicted. In such a case, the court should be obliged to give the owner an opportunity to
be heard provided it is practicable to do so (e.g. where he can be contacted through reasonable
enquiries).
100. Currently the Protection of Animals Act 1954 allows the court to disqualify a convicted
person “for having custody of’ animals”. There are two major difficulties with this power. In
the first place, it only allows the court to disqualify the defendant “for having custody of” any
animal. In practice, those who enforce this provision have difficulty deciding when a person is
retaining custody of an animal and is therefore in breach of their disqualification order. Cases
quite frequently arise where the disqualified owner of a domestic animal allegedly gives the
animal to a spouse, child, sibling or someone else. Alternatively the disqualified farmer may
continue in business by hiring a farm manager, or by continuing to deal in animals and arranging
their transport. Some farmers who have been disqualified continue to farm using managers. The
Scottish Executive believes that disqualification should deprive that person of the right to work
with animals in any capacity. Therefore a provision has been included which widens the scope
of the disqualification to catch the following activities in relation to any animal: owning,
keeping, arranging to keep, dealing in or controlling, whether directly or indirectly.
101. A second problem is that, in existing legislation, the imposition of a disqualification order
does not allow the court to make any consequential orders as to the fate of the animals remaining
in the care of that person. There is currently no power for the court to make any orders ancillary
to disqualification in order to ensure that animals are removed from the care of the owner. Thus
in extreme cases, a person might be repeatedly fined for continuing to keep animals despite a
continuing disqualification order. If the animals are not suffering, the court cannot make any
order relating to them. Where a person is in continuing breach of their disqualification order, the
policy objective is to enable the court to direct that the animals be removed from the care of the
defendant and also to make any other directions or orders in order to ensure the appropriate
disposal of the animals. For the appropriate disposal the local authority or other suitable
organisation or person, should be able to enter the defendant’s premises and remove (or if
appropriate kill) the animals which are continuing to be kept by or at the instruction of the
disqualified person.
102. Once a disqualification order has been made, the court is able to make a seizure order
allowing a person appointed to go on to the defendant’s property and remove any animals
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remaining there which the defendant has been disqualified from owning or keeping, in order to
do what the court has ordered.
This might include:
•

caring for them for a fixed period of time (as specified by the court);

•

selling the animals at a fair price;

•

disposing of the animals other than by sale; or

•

arranging for the slaughter of the animals.

103. There has been considerable criticism from a number of animal welfare bodies, the press
and the general public about the light sentences sometimes given to people convicted of animal
cruelty. The court may have very good reasons for allowing a convicted person to keep an
animal or not to impose a future ban on animal keeping. It is important that the reasons for
failing to make a disqualification or deprivation order where somebody has been convicted of an
offence in the Bill are made public. If the court decides not to make a disqualification order or
an order depriving the defendant of ownership of the animals which have been the subject of the
convictions, then it shall state the reasons in open court.
Offences and Penalties
104. The Bill makes provision whereby animal fighting prosecutions can be brought within six
months from the date on which evidence of the offence is discovered, provided this is within
three years from the date on which the offence was committed. Animal fights are often well
organised and secret, therefore difficult to detect. They often come to light some time after the
offence has been committed. This will allow prosecutions to be brought some time after the
event.
105. Offences specified in the bill are capable of being committed by a company. Therefore
the Bill includes a provision which specifies that where an offence is committed with the consent
or connivance of, or attributable to, any neglect on the part of any director, manager, secretary or
other similar officer, then that person shall be deemed guilty. It is important to ensure that an
individual in a company can be held accountable for his or her failings, rather than abnegate their
responsibility to the company. A fine of £5,000 may be insignificant to a company but a term of
imprisonment for a company director or official will indicate the serious nature of the offence.
106. All welfare offences under the proposed Bill will be subject to summary procedure.
Having any part in animal fighting is the most serious type of animal abuse and should be
punished with the most severe penalties. Thus the Bill makes provision that any offence to do
with animal fighting may attract a sentence of 12 months imprisonment or a fine not exceeding
£20,000, or both. Other offences, including breach of the duty of care to ensure welfare, should
attract a maximum sentence of 6 months or a fine not exceeding level 5, or both.
Powers of Authorised Persons
107. Where animals are to be kept under licence or registration, then it may be necessary to
inspect the premises where they are kept prior to issuing the licence or allowing registration.
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Thereafter, inspection may be necessary in order to ascertain whether the licence or registration
conditions are being met or an offence under the proposed Bill is being committed. Inspections
will also be required where there are grounds for suspecting that animals are being kept without
a licence in circumstances where a licence or registration is necessary. In all these situations, the
Bill gives inspectors the power to enter premises and, in certain circumstances, to be able to
apply for a warrant.
108. No licence or registration is currently required in order to keep farmed animals. It is
envisaged that inspections will take place either because there is reason to suspect a problem
possibly as a result of a complaint, or because welfare is considered in the course of another
form of inspection. Thus, for example, an inspector of the SVS may consider welfare during the
course of a farm visit to discuss an animal health matter with the farmer. Thus, inspectors of
local or central government have been given powers of entry to investigate the welfare of farmed
animals.
109. Where non-agricultural animals such as domestic pets are kept on premises which are not
licensed or registered then it is probable that inspections will generally occur only as a result of
complaints. In general, inspections to do with domestic pets will be carried out by the Scottish
Society for the Prevention of Cruelty to Animals (Scottish SPCA). The Scottish SPCA will be
given a power of entry under the Bill but only to deal with animals in distress.
110.

The Bill provides for the following persons to carry out inspections as outlined above:
(a)
inspectors appointed for the purposes of this Act by Scottish Ministers. This is
intended to cover veterinarians employed by the SVS but may from time to time include
other inspectors appointed for the purposes of the Bill. SVS inspectors will generally
inspect farms and other premises where farmed livestock are kept, for example markets
and slaughterhouses.
(b)
inspectors appointed by the local authority for the purposes of this Act. This will
normally mean a trading standards officer, or an environmental health officer but is not
being restricted to these two.
(c)
The Scottish SPCA will continue to carry out inspections and it is intended that
individual inspectors will be authorised by the Scottish Ministers for certain purposes,
such as to take possession of animals which are suffering or are in danger of suffering.
(d)
the police. It is anticipated that they will become involved only rarely. The police
will not normally carry out animal welfare inspections on their own initiative, or
generally be involved with animal welfare inspections, and certainly not on a routine
basis. However, they may need to accompany inspectors or the Scottish SPCA on a visit
where a power of entry is required or if, for example, a breach of the peace is anticipated.
They may also need to accompany an inspector who is executing a warrant to enter
premises, including a dwelling.

111. Local authorities will have the power to inspect premises (except domestic premises) and
have been given the power to appoint inspectors. They are able to appoint such persons as they
think fit for the most efficient carrying out of their inspection and enforcement duties. This will
enable the appointment of veterinarians or other appropriate experts for certain duties. For
example, the inspection of riding stables should be carried out by an expert in horses who may
not be a qualified vet.


126

23

This document relates to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
112. The police have been given express power to arrest without warrant those whom they
have reasonable cause to suspect are committing or have committed an offence to do with animal
fighting or an offence of cruelty towards an animal.
113. Provisions have been made for inspectors (appointed or authorised by Scottish Ministers
or local authorities) and the police to have power to enter any vehicle (including a road vehicle,
ship or aircraft), land or premises, other than premises used as a dwelling (entry into premises
used as a dwelling can only be permitted where authorised by a warrant). This power can be
exercised at all reasonable hours. The power of entry is exercisable for the purpose of
ascertaining whether or not an offence has been committed, as well as where reasonable grounds
exist for suspecting that an offence has been committed.
114. The Bill makes it an offence to obstruct an inspector, to fail to comply with any proper
request of the inspector or to fail to offer such assistance or information as the inspector may
reasonably require. This is intended to cover the situation where the inspector is prevented from
entering any premises or part of any premises, where they are impeded in carrying out any of
their permitted activities once they are on the premises, or where there is a failure to provide any
assistance which is reasonably required by the inspector. For example, the inspector may require
the owner or keeper of animals to collect the animals for inspection.
115. In some situations, it will be necessary to obtain immediate entry despite the fact that the
occupier is refusing to allow it, or where there is no occupier present. In such situations, there is
a power of entry which allows the use of reasonable force to gain access to premises and vehicles
and to allow the carrying out of any lawful activity, such as the examination of animals, once on
the premises. The use of force in this way is restricted to situations where there are reasonable
grounds for believing that animals present are suffering or likely to suffer if immediate entry is
not secured.
116. Where it is not possible to obtain admittance to the premises with the agreement of the
occupier for the purpose of ascertaining whether an offence under Part 2 of the Bill has been
committed, then the Bill makes provision for the inspector or police officer to obtain a warrant
which will enable entry with the use of reasonable force. Entry into premises used as a dwelling
will always be under the authority of a warrant. It is anticipated that there will be situations
where the welfare of the animal or the need to preserve evidence (such as searching for
equipment used in animal fights), will necessitate the need to obtain a warrant without notice to
the occupier and without previously seeking entry. This provision has been made in the Bill.
117. Inspectors are able to take with them other persons or equipment as they consider
necessary. Depending on the circumstances of the case, it may be necessary to take a veterinary
surgeon, other specialist advisor (such as an animal nutritionist), a police officer, an official from
the Scottish SPCA, a slaughterman, a haulier, and so on. Inspectors are able to carry out
searches, inspections, measurements and tests and to take any samples, whether from animals or
otherwise. This may include the removal of a whole carcase, if necessary, for post mortem
examination. Inspectors are able to inspect documents or other records including computer
records as necessary and require them to be produced for inspection. This could include receipts
for feed or medical purchases, cattle passports, medical bills etc. Inspectors should also be able
to seize or copy such documents or other items as they think appropriate for the purposes of
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securing or preserving evidence. Inspectors will have a power to mark animals if necessary. For
example, they may need to mark animals which will be removed or cared for, or they may need
to mark animals in order to assist with the presentation of evidence in subsequent proceedings.
The owner or keeper of animals which are the subject of the investigation will be obliged to
assist the inspector or police officer in carrying out their investigation. Any failure to provide
such assistance as is reasonably required, for example, to gather animals for inspection, will be
an offence. Inspectors will not be liable in any civil or criminal proceedings for anything they do
in seeking to perform their functions under the Bill if their action was done in good faith and
there were reasonable grounds for doing it.
118. The Bill gives the police, or an inspector if accompanied by a constable, the power to
stop and detain a vehicle or vessel (such as an aircraft or hovercraft) if they believe that it is
carrying animals, for example, the constable or inspector reasonably believes that the animals are
suffering or are in danger of suffering if action is not taken. The time of the detention should be
sufficient to allow the search or inspection to be carried out.
119. These powers are needed by inspectors to enable them to enforce the provisions of the
Bill. Without powers of inspection and entry and the ability to seek warrants where applicable, it
would be difficult for inspectors to check that the animal welfare legislation was being complied
with. It would be impossible to take possession of animals which were suffering or were in
immediate danger of suffering unless the police were involved. This could place an additional
and unnecessary burden on the police who are not always best placed to judge when the welfare
of an animal is compromised. The knowledge and expertise on animal welfare matters lies with
the State Veterinary Service, the Animal Health and Welfare Officers of the local authorities and
the Scottish SPCA inspectors.
ALTERNATIVE APPROACHES
PART 1
120. As the implementation of these powers requires a legal base, other policy methods for
achieving a similar outcome were not seriously considered. Since the 1981 Act was enacted
some of the fast spreading diseases that have occurred have been Foot and Mouth Disease
(2001); Swine Fever (2000); Newcastle Disease (1997); and Avian Influenza (1992). The
experience is that tackling these diseases, resultant inquiries, technical advances in diagnosis or
in vaccination, and the increase in the international movements of animals and their products,
have all resulted in pressure to update the 1981 Act to reflect better veterinary and scientific
developments. Updated legislation has already been introduced in England and Wales, by the
Animal Health Act 2002, but the powers do not apply to Scotland. So, in another fast spreading
disease situation occurring in Great Britain, measures to tackle the disease quickly could
potentially be different. The alternative to updating the Animal Health Act 1981, which applies
throughout Great Britain, would be to rely on its existing provisions to protect Scotland from
diseases that could have potentially devastating effects on the livestock sector, and more broadly
on the rural and wider economy. By updating animal health legislation in Scotland, Scottish
Ministers believe they will have greater flexibility to bring disease under control.


128

25

This document relates to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
PART 2
121. There is no effective alternative to replacing the existing animal welfare legislation with
completely new legislation. Voluntary Codes of Practice would not achieve the policy aims to
impose a duty of care on animal owners, ban animals being used as prizes, raise the age at which
people can buy animals, extend the number of animal businesses requiring a licence, increase the
penalties for offences of deliberate animal cruelty and of animal fighting, and allow animals in
danger of suffering to be removed.
122. The Protection of Animals (Scotland) Act 1912 is the basis for most animal welfare
legislation. It is over 90 years old and has been amended many times since it came into force.
Further animal welfare provisions are contained in a series of Acts produced at frequent intervals
during the 20th century. Whilst it would, in theory be possible to amend all the Acts required to
achieve all of the policy aims described above, additional legislation would still be required, for
example, to licence pet dealers. The amending of some 2 dozen Acts would be a mammoth task
and it would still leave a plethora of legislation. Thus, it was considered sensible to take this
opportunity to consolidate animal welfare legislation into a single Bill with extensive order
making powers which will ensure that the making of amendments to the legislation in future
years will be simpler and whilst requiring the agreement of Parliament, will not need
Parliamentary time to amend Primary Legislation.
CONSULTATION
123. The Scottish Executive Environment and Rural Affairs Department has undertaken a
comprehensive programme of consultation on these proposals. In February 2003 the Department
consulted on the proposals to amend the Animal Health Act 1981 which currently provides the
basis for the Department’s response to disease outbreaks. A consultation document “Animal
Disease Control: Proposals for Legislation in Scotland” was issued to a wide range of interested
organisations.
124. There were 31 general responses to the 2003 consultation, of which 5 returned “no
comment”. Overall the proposals for legislation were welcomed. Of the 16 responses on the
proposal to extend the power to slaughter animals where considered necessary for rapid disease
control or prevention, 14 expressed support. Of the 17 responses submitted covering the
Executive’s proposal to introduce an Animal Health Biosecurity Code, 13 responses stated
agreement with the proposal. Eighteen out of the 31 respondents covered the proposal that an
offence be created for those found to have breached specified biosecurity measures, of which 2
stated their disaproval. On the principle of the creation of a new power to inspect vehicles
randomly, 14 of the 17 responses received on this proposal registered agreement. Eight out of
the 31 responders responded to part two of the consultation on TSEs. There was acceptance and
support for the National Scrapie Plan, with the suggestion of making the scheme compulsory,
whilst recognising the need to retain valuable genetic material.
125. On 21 March 2003 the Department issued a consultation paper on proposals to amend the
Protection of Animals (Scotland) Act 1912. These proposals aimed to address the specific
problem of the lack of statutory powers available to local authorities to remove neglected farm
livestock which were at risk of suffering. A total of 27 responses were received which all
supported the proposals. Comments from the animal welfare organisations to that paper showed
26
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a clear desire for a much wider reform of existing animal welfare legislation. These comments
were taken on board and it was decided to expand the scope of these limited proposals and to
investigate the possibility of replacing existing animal welfare legislation (some over 90 years
old) with a new Act. Thus a further consultation paper, “Proposals to Revise Existing Animal
Welfare Legislation”, was issued on 31 March 2004 which, in addition to extending the earlier
proposal to cover all domestic and captive animals, suggested a wide ranging review of animal
welfare legislation. In addition to this consultation paper, 13 consultation meetings were held, 4
general meetings (in Inverness, Aberdeen, Glasgow and Edinburgh) and 9 focus groups
examining specific areas of the proposals.
126. A total of 325 written responses were received and included all the main stakeholder
groups. Many were substantial documents and it was clear that responders had given a great deal
of time and thought to their contributions. The paper sought views on 19 different areas and all
received significant comments from responders. All the responses were summarised, analyzed
and then published as “Analysis of Responses” on 28 February 2005. This was published n the
Scottish Executive website at www.scotland.gov.uk/library5/environment/preawl-00.asp. The
responses clearly indicated that there was a widespread belief that there was a need to modernise
and strengthen Scottish animal welfare legislation. The proposals to introduce a duty to ensure
the welfare of all protected animals were welcomed with enthusiasm and support. The vast
majority of responders were supportive of most of the proposals. The one significant area to
attract adverse comment from a large number of responders was the proposal to prohibit the tail
docking of puppies. The opposition to this proposal was significant but by no means universal,
and was mainly from dog breed societies and shooting interests.
127. Comments on the proposals, which in many cases provided a great wealth of detail, have
played a key role in the development of the Bill.
128. Both the animal health and animal welfare proposals have been combined in the Animal
Health and Welfare Bill. The draft Bill and consultation paper were issued on 16 May 2005. In
addition 4 consultation meetings were held in Inverness, Aberdeen, Glasgow and Edinburgh.
This consultation posed a series of 17 questions on animal health and 26 questions on animal
welfare.
129. A total of 166 responses were received to the consultation. A total of 71 responses
commented on the health provisions and 156 commented on the welfare provisions. A further 66
commented on both parts of the Bill. Each of the proposals received a significant number of
responses, with the health proposals each receiving between 28 and 51 responses and the welfare
ones between 34 and 88 responses.
130. A copy of the analysis of the responses has been published and is available on the
Scottish Executive’s website at www.scotland.gov.uk/publications. Copies have been sent to
responders, and further ones are available from SEERAD. Copies of the responses which have
not been marked as confidential, have also been placed in the Scottish Executive Library.
131. There was significant support from those who responded to the health part of the Bill that
Scottish Ministers should have greater flexibility of action to deal with foreign, fast spreading
diseases. However, Scottish Ministers should take into account sound veterinary and scientific


130

27

This document relates to the Animal Health and Welfare (Scotland) Bill (SP Bill 47) as
introduced in the Scottish Parliament on 5 October 2005
advice, involve stakeholders, have regard to the interests of the whole rural economy, and be
proportionate and pragmatic. The same considerations applied to any slaughter of vaccinated
animals; vaccination should be used in preference to slaughter and slaughter only used as a last
resort. There should be clarity about whether a vaccinated animal was infected or a carrier of
disease. There was strong support in being able to vaccinate beyond the current infected area
limit. Concern was expressed about the possible slaughter of pet farm animals and animals in
sanctuaries.
132. There was significant support on the need for criminal offences to apply to the proposed
new biosecurity codes. These codes had to be practical, formulated and enforceable. A majority
supported the proposed licensing of animal gatherings and licensing of animal dealers though
clarification was needed of the definitions used. There was concern that small companion
animal type events would have to be licensed. There was strong support that inspectors should
have entry powers to check for animal diseases and, if necessary, take samples for analysis.
There was some concern about using those samples again for other diagnostic purposes without
the consent of the animal keeper. There was strong support on the need to extend the powers to
seize and safely dispose of carcases, and on updating the penalty provisions across the 1981 Act.
A majority supported the proposal that it should be a crime to infect deliberately an animal with
disease though concern was expressed about the adequacy of detection. There were suggestions
for other diseases, besides the 15 mentioned in the Bill consultation, to be included. All who
responded agreed that the courts should have the power to ban those convicted of deliberate
infection from the future keeping of, or dealing in, animals.
133. There was general agreement with Scottish Ministers’ proposed powers to deal with
Transmissible Spongiform Encephalopathies. However, regular reviews should be undertaken to
ensure that actions remained proportionate and relevant. Any decision to slaughter genotypes
should be taken in consultation with the industry. There was concern that not enough is known
about the biology, epidemiology and possible reservoirs of TSEs.
134. The welfare proposals were generally well received and there was enthusiastic support
for them. This included key proposals such as the duty of care (supported by all 45 responders),
animal fights (supported by 45 of the 49 responders who stated an opinion), abandonment
(supported by 40 of the 46 responders stating an opinion), the prohibition on the giving of pets as
prizes (supported by all except 1 of the 39 responders), the prohibition on the selling of animals
to persons under 16 years of age (supported by 41 of the 44 responders) as well as the powers
that are available to courts to deal with animals taken into possession (supported by 36 of the 38
responders). The importance of these proposals and their impact on improving animal welfare
was also recognised and acknowledged. There were a number of comments made on the
proposals. These included the definition of “animal”. Ten responders of the 64 who commented
felt that this should include invertebrates as there was already evidence that they could feel pain.
There was concern at the proposals to ban mutilation, especially by a number of dog owners and
dog breeders and dog breed societies, 26 of the 35 responders stated that they did not want the
practice of tail docking in dogs to be prohibited. Four responders emphasised the importance of
proper consultation on the exemptions to this prohibition, and the need for these to come into
effect on the same day as the Bill, as certain practices which are routinely undertaken on farms
will become prohibited. One other area of debate was the proposal to allow a person, in
exceptional circumstances, to destroy an animal. Four responders felt that this was inappropriate
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and that it would not lead to the humane destruction of animals, or also within “exceptional
circumstances”.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
135. This Bill is compliant with equal opportunities legislation. The draft Bill and
consultation paper were sent to the Equal Opportunities Commission Scotland, the Commission
for Racial Equality, Disability Rights Commission and the Guide Dogs for the Blind
Association. No adverse comments were received.
136. The Bill does not give rise to any issues under the European Convention of Human
Rights. In the event of an outbreak of disease every step will be taken to control and eradicate
the outbreak as soon as possible. Such actions will be implemented when and where necessary
and will be based on a veterinary assessment of both the disease and the anticipated impact of the
control measures.
137. No consultation responses suggested that the Bill contained issues for island communities
and it is not anticipated that this Bill will have any differential impact on them.
138. Local authorities will continue to be one of the organisations responsible for the
implementation of animal health and welfare legislation. Part 1 of the Bill provides a power to
Scottish Ministers, by Order, to license animal gatherings for the purpose of preventing the
spread of disease. Local authorities are already required, under the existing Animal Health Act
1981, to undertake enforcement functions and these will continue in the context of those animal
gatherings that require to be licensed. Part 2 of the Bill will give additional powers to local
authorities by allowing them to take possession of animals which are in danger of suffering
rather than waiting until suffering occurs. This may result in additional seizures of animals, but
is unlikely to be significant.
139. The fundamental aim of sustainable development is to ensure a better quality of life for
all, now and in the future. This Bill will assist in that the animal health proposals will contribute
to reducing the spread of animal disease should another outbreak occur in Scotland, thereby
reducing its impact on the environment, the economy and society generally.
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Environment and Rural Development Committee
1st Report, 2006 (Session 2)
Stage 1 Report on the Animal Health and Welfare (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1. The Animal Health and Welfare (Scotland) Bill (SP Bill 47, Session 2) was
introduced in the Parliament on 5 October 2005 by Ross Finnie MSP, the Minister
for Environment and Rural Development. The Bill is accompanied by Explanatory
Notes (SP Bill 47-EN), a Financial Memorandum, and a Policy Memorandum (SP
Bill 47-PM) as required by Standing Orders. The Parliamentary Bureau
subsequently referred the Bill to the Environment and Rural Development
Committee as lead committee. Under Rule 9.6 of Standing Orders it is for the lead
committee to report to the Parliament on the general principles of the Bill.
2. The Bill contains a number of powers to make subordinate legislation. The Bill
was, therefore, referred to the Subordinate Legislation Committee under Rule
9.6.2. That Committee examined these provisions in detail at its meetings on 20
December 2005 and 10 January 2006 and discussed a number of issues with the
Scottish Executive. That Committee’s report is reproduced in full at Annexe A. A
number of significant points arise. The Committee comments on the conclusions of
the Subordinate Legislation Committee at various points throughout this report.
3. Under Rule 9.6.3 the Committee is also required at Stage 1 to consider and
report to the Parliament on the Financial Memorandum. The Finance Committee
did not take oral evidence on this Bill, but agreed that it would write to various
interested parties on matters relating to the Financial Memorandum accompanying
the Bill. Responses from those parties are attached as Annexe E to this report.
Again, the Committee comments on financial issues at various points throughout
this report.
BACKGROUND AND CONSULTATION
4. The Bill implements policy proposals that have been developed in two separate
strands over a number of years. The Bill makes proposals for both the health and
welfare of animals and supports the Animal Health and Welfare Strategy for Great
SP Paper 502
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Britain which was published jointly by the Scottish Executive, the Department for
Environment, Food and Rural Affairs and the Welsh Assembly Government in
June 2004.
5. The Executive consulted on proposals to amend the Animal Health Act 1981 in
February 2003 and received 31 responses. It consulted separately on proposals to
amend the Protection of Animals (Scotland) Act 1912 and a consultation document
was issued on 21 March 2003. A total of 27 responses were received, all of which
supported the proposals. In response to comments made from animal welfare
organisations, the Executive decided to expand the scope of its welfare proposals
and issued a further consultation on 31 March 2004. In addition to the consultation
document, the Executive held 13 consultation meetings, 4 general meetings and 9
focus groups. 325 written responses were received to the further consultation and
an analysis of responses was published on 28 February 2005.
6. The proposals were combined in a draft Animal Health and Welfare Bill which
was issued for consultation on 16 May 2005. Four consultation meetings were
held. A total of 166 responses were received, 71 of which commented on the
health provisions and 156 on the welfare provisions, with 66 commenting on both
parts of the Bill. The Committee has had the benefit of receiving a copy of these
submissions along with an analysis, which was published in September 2005.
EVIDENCE TAKEN BY THE COMMITTEE
7. The Committee received a private briefing from Executive officials prior to
taking oral evidence.
8. The Committee took oral evidence over the course of six meetings beginning
on 23 November 2005, and heard from a wide range of interested parties from
different animal health and welfare perspectives, including academics, veterinary
representatives, land managers, statutory agencies responsible for administering
and enforcing the policy and a variety of groups representing those who farm or
care for different animals. The Committee concluded its programme on 11 January
2006 by taking evidence from Ross Finnie MSP, Minister for Environment and
Rural Development.
9.
Many of these witnesses also provided written submissions and
supplementary material. Following introduction, the Committee also issued an
open call for written evidence. In total, evidence was received from 64
organisations or individuals. The Committee would like to record its thanks to all
those who provided written or oral evidence.
PART 1 – ANIMAL HEALTH
Introduction
10. The main theme of Part 1 is to enhance the ability of Scottish Ministers to
respond to an animal disease outbreak and to minimise the risk of disease
spreading. This Part of the Bill refines and enhances the powers contained in the
Animal Health Act 1981 (the 1981 Act), which the Executive considers necessary
as a result of the experience gained in relation to disease control and prevention
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during the outbreak of Foot and Mouth Disease (FMD) in 2001. However, the Bill
relates to the prevention and control of a number of animal diseases, only one of
which is FMD.
11. The Bill provides for additional powers to prevent the spread of animal
disease. These include: supplementary slaughter powers; and powers to issue
biosecurity codes, make veterinary tests and take samples, license animal
gatherings, and to vaccinate or treat animals and birds. The Bill includes
supplementary powers to seize and dispose of carcases and other items and
creates a new offence of the deliberate infection of animals. It also makes
provision to deal with Transmissible Spongiform Encephalopathies (TSEs 1 ) by
providing powers to specify TSE-susceptible livestock genotypes; ascertain
genotypes and identify livestock, place restrictions on breeding, and to slaughter
livestock susceptible to TSEs; and enforcement and compensation powers. There
are also supplementary enforcement provisions.
Definition of ‘animal’
12. The definition of ’animal’ in this Part is as defined by section 87 of the 1981
Act which defines animals as cattle, sheep and goats and all other ruminating
animals and swine. The section also allows Ministers to extend the definition of
animals, by order, to include ‘any kind of mammal except man’. The Policy
Memorandum and Explanatory Notes that accompany the Bill set out which
definition of animal applies in each inserted section and these have not been
repeated in this report. However, they have been included where clarification of
the definition assists understanding of a particular section.
General
13. The majority of the evidence that the Committee received on Part 1 of the Bill
covered four main areas:
x

the extended powers of slaughter and treatment;

x

biosecurity codes;

x

the licensing of animal gatherings; and

x

the provisions in relation to TSEs.

In general, witnesses recognised the need for the additional powers on animal
health. There was support for the extended slaughter powers to be exercised in
accordance with scientific and veterinary advice and for the taking of such advice
to be made explicit. The provisions on biosecurity and its role in preventing
outbreaks of disease were very much welcomed. Many witnesses presented views
on the importance of contingency planning and the need to ensure that the plans
are maintained so that they remain relevant as scientific knowledge on animal
diseases improves. Although contingency planning is not contained within the Bill,
its centrality to biosecurity was emphasised.
1

A TSE is a disease which causes changes to the brain and nervous system of an animal leading
to death.
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14. There were some concerns about how animal gatherings would be licensed
and whether an adequate definition could be arrived at that would allow the
provisions to be properly enforced. There was also some confusion about the
definition of ‘animal’ that would be covered by the section and what the impact
would be of section 15 on the definition of a protected animal in relation to the
transmission of animal diseases between farmed and non-farmed animals.
Nonetheless, once again witnesses generally welcomed the provisions and
recognised their importance in helping to prevent the spread of disease. Some
witnesses disputed the scientific basis for the provisions on TSE on the grounds
that the evidence is unclear or insufficient to justify the proposed powers. All these
issues are considered in greater detail in this report.
Powers of slaughter and treatment
15. Sections 1, 2 and 6 provide Scottish Ministers with additional powers of
slaughter over animals for the purpose of preventing the spread of disease. This
includes those animals that have been treated with a serum and/or a vaccine 2 .
Evidence to the Committee highlighted the interaction between these sections and
a number of witnesses commented that the combined effect of the new powers
gives Ministers very wide discretion to slaughter any animal as they ‘think fit’.
Section 1 – slaughter for preventing the spread of disease
16. The 1981 Act allows for the slaughter of animals affected with specified
diseases, suspected of being affected, or which have been in contact with affected
animals or have been in any way exposed to the disease.
17. Section 1 of the Bill inserts a new section 32E and Schedule 3A into the 1981
Act, extending the powers of slaughter to cover the slaughter of animals and birds
with a view to preventing the spread of certain specified diseases (as set out in
paragraphs 1 to 5) and any other disease that Ministers may specify as they ’think
fit’. These new powers, therefore, provide for the slaughter of animals that may not
be affected, suspected, exposed or in contact with disease. Animals that have
been treated with serum and/or vaccine against the disease may also be
slaughtered. Ministers may also authorise the slaughter of non-farmed animals
that could transmit disease to farmed livestock in a disease outbreak.
18. The exercise of the additional slaughter powers is by draft affirmative order or
emergency affirmative 28-day procedure in certain circumstances. The emergency
orders could be introduced and brought into force immediately and implemented
before any parliamentary scrutiny takes place.
The appropriateness of the extended slaughter powers
19. The Scottish Agricultural College (SAC) stated that experience gained in the
2001 FMD outbreak provided clear evidence that there is a need for Scottish
Ministers to have greater flexibility when dealing with fast-spreading animal
diseases and that, therefore, the powers in the Bill appear to be appropriate and
proportionate 3 . However, some witnesses expressed concerns about the breadth
2

The difference between “serum” and “vaccine” is that the former contains disease antibodies and
the latter contains antigen to stimulate the production of antibodies.
3
Written submission
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of the powers. Many of those concerns centred around two different – but related –
reasons.
20. The first is the use of the extended powers of slaughter without any
requirement for Ministers to take veterinary or scientific advice. The second is the
fact that these powers could be exercised solely on the basis that Ministers
consider it ‘fit’ to do so. Witnesses argued that this would mean that the use of the
power would be unchallengeable in court.
The need for veterinary and scientific advice
21. The Policy Memorandum clearly states that the exercise of the slaughter
powers will be on the basis of veterinary and scientific advice. 4 However, there is
no requirement to take such advice on the face of the Bill. Professor Stuart Reid
(Royal Society of Edinburgh) noted that “the Bill is somewhat different from the
policy memorandum” 5 .
22. There was strong support amongst witnesses for ensuring that the powers
are used only on the basis of scientific and veterinary advice and that this should
be specifically stated in the Bill. NFU Scotland explained:
“The reality is that accepting fairly draconian powers to give flexibility involves an
act of faith, which I hope we will be well advised in making … However, we believe
that operating such powers in an unfettered way outside the infected area would
be totally wrong. The State Veterinary Service, as well as local veterinary
expertise, would have to be used and stakeholders would have to be involved.
There would be no excuse for that not to happen” 6 .
23. Many witnesses stated that aspects of the culling carried out during the 2001
FMD outbreak are now considered to have been unnecessary and that the action
taken during that outbreak proves the case for slaughtering only on the basis of
veterinary and scientific advice. The SAC stated:
“During the outbreak of foot-and-mouth disease there was an issue in respect of
who was driving forward the control measures and there was a move towards
greater reliance on modellers to direct the handling of the outbreak. Being wise
after the event, we now find that perhaps the degree and extent of the cull was
excessive. There is a possibility that, since that cull was driven by the modellers,
we did damage by killing animals unnecessarily and by diverting manpower and
expertise away from the focus of the problem” 7 .
24. Some witnesses suggested that taking veterinary and scientific advice might
cause a delay in dealing with fast-spreading disease. The National Sheep
Association in Scotland stated that “Veterinary advice would be advisable and
necessary, but only if time allowed” 8 . However, Quality Meat Scotland (QMS)

4

Paragraph 9
Official Report, 30 November 2005, Column 2453
6
Official Report, 30 November 2005, Column 2452
7
Official Report, 23 November 2005, Column 2424
8
Official Report, 30 November 2005, Column 2438
5
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stated that “Speed is of the essence … it is important for independent veterinary
expertise to be fed into Ministers’ decisions. That need not add a time delay” 9 .
25. Other witnesses suggested that the role of contingency planning is important
so that plans are in place before a major disease outbreak occurs and that
veterinary and scientific advice should be included with those plans. Dr Mark Eisler
suggested that the advice should be multidisciplinary. He stated, “There are pitfalls
… in taking advice exclusively from one group without considering the weight of
evidence and encouraging dialogue among those different groups in order to
formulate the best strategy” 10 . Contingency planning is discussed further at
paragraph 66.
26. In regard to the taking of veterinary and scientific advice, the Minister stated
that “It is inconceivable that a minister would exercise a random power of
slaughter without taking advice from somebody” 11 . He stated that Ministers should
be trusted not to authorise a random slaughter of animals. Depending on the type
of disease, advice would be sought from a range of different experts. The Minister
explained that legal disputes could arise about who had been consulted if some,
but not all, of the people to be consulted were listed. Such disputes may create a
delay whilst the disease was spreading. In addition, the Minister stated that
contingency plans set out consultation requirements and the process to be
followed.
The breadth of Ministerial discretion
27. The concern that the powers are too widely drawn was expressed by a
number of witnesses. The Scottish Rural Property and Business Association
(SRPBA) stated “Our problem is not with the powers: we accept the need for an
arsenal of responses that could be used in the event of an outbreak … However,
as the bill is drafted, there will be no limit on how the powers can be used. In
practice, the powers will involve an act of faith” 12 . Advocates for Animals
considered that the provision could not be challenged through the courts because
under a judicial review “one must be able to show that the minister has acted
unlawfully” 13 . It suggested that the Bill should state that the powers should be
exercised only if the Minister thought it was necessary in order to control the
disease outbreak 14 .
28. Some witnesses sought clarification on how the extended powers of
slaughter will relate to rare breeds and companion and sanctuary animals,
particularily in view of the sensitive nature of any culling policy that impacts on pet
animals. Advocates for Animals suggested that there should be a higher test for
the slaughter of companion animals. For example, the Minister could be required
to show that the animals had been infected or had been in dangerous contact with

9
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an infected animal 15 . It was suggested that this approach may also be suitable for
rare breeds.
29. The British Veterinary Association (BVA) suggested that, if procedures such
as contiguous slaughter that included companion animals were to be introduced,
there could be significant likelihood of those animals being removed covertly. The
BVA suggested that it should be made clear that Part 1 applies primarily to farmed
species and that there will be adequate safeguards for companion animals 16 .
However, the Explanatory Notes state that paragraph 6 of Schedule 3A gives the
Scottish Ministers the power to extend the new slaughter power to any disease of
animals they specify and, in such cases, to specify the animals (meaning all
mammals except man), birds or amphibians which could be slaughtered 17 .
30. The Shetland Sheep Society suggested that the powers are inappropriate
and disproportionate and that each holding should be investigated, examined and
treated on its own merit 18 . The British Horse Society suggested that the power
should be worded more tightly so that animals that are not susceptible to particular
diseases are specifically excluded 19 .
31. There was some support for the extension of powers of slaughter to include
wild animals that may transmit diseases to farmed animals. However, some
witnesses considered that a cull of wild animals may raise biodiversity issues. The
RSPB suggested that any cull of wildlife should be accompanied by an explicit
protocol that sets out the likely efficacy of the cull and the potential environmental
impacts 20 .
32. Libby Anderson stated that the Bill provides for financial compensation only.
However, she recognised that monetary value did not reflect the emotional aspect
of the slaughter of pet animals. She suggested that this showed a need to focus
on the proportionate use of the powers and on preventative measures.
33. The Minister stated that he was aware of the concern that the powers were
too broad to be challenged in court. In his view, judicial review was available under
the 1981 Act and addressed this issue. He stated that, if a Minister takes action
without advice or if advice is wilfully ignored, then this would be exposed under
judicial view. He stated that the powers “can be exercised only with a view to
preventing the spread of disease and in a manner that is proportionate and
reasonable and which respects human rights.” 21
34. The Committee considers that the ability to respond quickly and flexibly
to disease outbreak is vital. However, the Committee also considers that
Scottish Ministers’ powers under the Bill to cause any animals to be
slaughtered “as they think fit” require to be qualified. While the Committee
welcomes the Minister’s statement that the exercise of powers could be
15
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challenged by action for judicial review, the Committee considers it
important that stakeholders are both involved and seen to be involved
before decisions are made.
35. The Committee notes the Policy Memorandum’s statement that the
exercise of the slaughter powers will be on the basis of veterinary and
scientific advice, and the Minister’s assurance that it would be
“inconceivable” to exercise such powers without advice. The Committee,
therefore, sees no reason why the powers should not be limited by an
explicit statement on the face of the Bill that any authorisation of slaughter
should be dependent on the Minister first having sought and considered
appropriate veterinary and scientific advice. The Committee acknowledges
that it would be inappropriate to specify in the Bill exactly from whom advice
must be taken, as this would constrain the ability to respond flexibly to each
set of circumstances.
36. The Committee acknowledges the extremely difficult issues which may
be raised by any slaughter of wild or companion animals. While the
Committee accepts that this may be necessary for disease control in some
cases, the major issues that it raises emphasise the need for transparent
and robust protocols to be in place to govern any decision on this and to
ensure that any slaughter is very specifically targeted in accordance with
thorough risk assessment.
37. The Committee, therefore, recommends that the Minister considers how
appropriate safeguards might be incorporated in the Bill to ensure that
companion animals are slaughtered only after taking account of their
individual care arrangements, and wild animals slaughtered only after taking
account of the likely effectiveness of slaughter and its effects on
biodiversity and its wider impacts (for example, on tourism etc.). The
Committee also considers that this is an issue for contingency planning,
which is considered further at paragraph 66 below. The Committee also
requests clarification from the Minister on how any slaughter of wild animals
may interact with protection and conservation obligations under the EU
Habitats Directive.
Treatment and slaughter of treated animals (sections 2 and 6)
38. Existing powers in the 1981 Act allow Scottish Ministers to treat any animal
or bird with a vaccine and/or serum on the same basis as it allows for the
slaughter of animals (as set out in paragraph 16 above). Section 6 of the Bill
amends section 16 of the 1981 Act to give Ministers the power to cause any
animal or bird (that is, any mammal except man, which includes farmed and nonfarmed animals) - whether or not the animal has been affected by disease - to be
treated with serum and/or vaccine for the purpose of preventing the spread of
disease.
39. Section 2 inserts section 16B into the 1981 Act and provides for the slaughter
of animals or birds which have been treated with serum and/or vaccine for the
purpose of preventing the spread of disease and for securing disease-free
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status 22 . The diseases to which this new power relates are set out in Section
16B(1). Ministers are also given the power to specify other diseases to which the
section may apply. There are also supplemental powers to enable the slaughter to
take place, for example, a power of entry and to pay compensation. The powers
are exercisable by 28-day affirmative order procedure.
40. The Policy Memorandum states that the power to treat animals is intended to
form part of the strategy to stop disease spreading by, for example, vaccinating in
a wide area around an infected area to provide a barrier against disease spread.
The Executive believes that the power will assist in reducing the number of
animals that have to be compulsorily slaughtered. The Policy Memorandum states
that these powers are necessary to prevent the spread of other currently unknown
animal diseases or, if known, where their nature might radically change. The
Minister stated that there are some exotic diseases that cannot yet be controlled
by vaccination.
The interaction between sections 2 and 6
41. The interaction between sections 2 and 6 gives Ministers the power to treat
animals in order to prevent the spread of disease and then to slaughter them.
These powers are exercisable as Ministers ‘think fit’. This gave rise to a
considerable amount of discussion about whether the prevention of disease
justifies a ’vaccinate to slaughter’ policy or whether, once vaccinated, animals
should be allowed to live out their economic lives.
42. Some evidence suggests that deploying vaccination in a ‘vaccinate to
slaughter’ policy may reduce the spread of infection. The Policy Memorandum also
states that, although the new powers will allow the slaughter of animals that have
been vaccinated against disease, this is not the preferred policy route. The State
Veterinary Service stated that “it would, in an ideal world, be preferable to
vaccinate animals than to slaughter them. It would be good to find a useful way of
reducing the spread of infection by deploying vaccine” 23 . Ministers’ preference is
for a ‘vaccinate to live’ approach. However, Ministers consider that the power may
be needed given the potential for infection to be masked by vaccination.
43. Some of the evidence that the Committee received suggests that the
combination of the powers to slaughter and to vaccinate provide a good package
of measures to prevent and control outbreaks of disease. The SAC stated that it
believed that the right balance had been struck between the need to act quickly
and to consider all options, “The opportunity to vaccinate and slaughter vaccinated
animals are evidence of the fact that the Bill reflects developments in science,
better understanding of disease risk and lessons from recent animal health
experiences” 24 .
44. However, evidence was also presented on the benefits of a ‘vaccinate to live’
policy. Some witnesses preferred vaccination to large-scale slaughter and
suggested that improvements made in distinguishing between vaccinated and
22

Disease-free status means recognition under Community law or any other international rules that
in a particular area no animals or birds of a particular class are infected by a particular disease or
class of disease.
23
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infected animals make such treatment a more effective option. Moredun Research
Institute stated that “One of the reasons why vaccination was not possible [during
the FMD outbreak in 2001] was that there was no means of differentiating between
naturally infected animals and those that had been vaccinated. As science
progresses, we hope to produce vaccines for which such differentiation is
possible” 25 . The NFU Scotland indicated a preference for the ‘vaccinate to live’
policy and suggested that such a policy would be less costly to operate than a
‘vaccinate to slaughter’ policy 26 .
45. The Executive’s view is that in treating fast-spreading disease, vaccination
may not be entirely effective 27 . In the case of a new disease there may be
considerable uncertainty as to its nature and a significant body of scientific work
may be required to characterise the new disease. Therefore, it may be of greater
benefit to slaughter treated animals or birds to regain disease-free status earlier
than might otherwise be provided for in EU or international terms.
46. Some witnesses noted that the main drawback of a ’vaccinate to live’ policy
is the delay that would result in achieving disease-free status. The Policy
Memorandum states that, currently, there is insufficient science to allow
differentiation between a vaccinated animal and an infected animal 28 . EU and
other international trade agreements therefore provide for disease-free status –
and the resumption of export trade – to be granted earlier if disease is eradicated
by slaughter than may be the case if vaccination is used.
47. Advocates for Animals stated that the Bill should only allow the slaughter of
vaccinated animals on the basis of veterinary advice that it is necessary to control
a disease outbreak 29 . A ’vaccinate to live’ policy would mean that vaccinated meat
would become part of the food chain. However, it was asserted that vaccinated
meat is already imported and available for sale and that it poses no threat to
human health. QMS stated “the fact is that we are eating vaccinated meat already
– the only difference is that it is being imported” 30 . It asserted that “there is
probably no difference in the impact on human health. None of the vaccines will be
approved for use on animals unless the testing procedures show that it poses no
threat to human health … there is unlikely to be a discernible difference in quality
[of vaccinated meat]” 31 . The SRPBA stated that the power to vaccinate should be
accompanied by a public awareness campaign on the safety of vaccinated meat 32 .
48. The Committee accepts the case for powers to treat animals and to
slaughter treated animals. The Committee notes the evidence received on
use of vaccination potentially delaying a return to ‘disease-free status’ to
permit exports. The Committee requests that the Minister provides further
information on the efforts he is making to ensure that appropriate protocols
are developed to allow vaccinated animals into the food chain as soon as
25
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possible. The Committee also requests further information on the work
being undertaken to identify robustly the length of time that vaccinated
animals remain a risk to non-vaccinates, and on the Executive’s access to
appropriate vaccine stocks.
49. The Committee also acknowledges the evidence received on attitudes
to eating vaccinated meat and the difficulties this may pose for a ‘vaccinate
to live’ policy. Consumer attitudes are likely to be an important aspect of
economic recovery from the effects of a disease outbreak. The Committee
considers that the way in which government works with retailers and other
stakeholders in a disease outbreak is central to this. The Committee
acknowledges the trend for inclusion of animal health factors in the
development of food quality standards and assurance schemes. However,
the Committee requests further information from the Minister on how the
issue of consumer and stakeholder confidence is being addressed in
contingency planning. The Committee believes that it is important for a
robust protocol for advice and scientific information to be in place in order
to ensure that there is sufficient clarity in a disease outbreak to enable
businesses, retailers and consumers to respond appropriately and minimise
market disruption.
The use of the emergency affirmative 28-day procedure
50. The Subordinate Legislation Committee noted that the Bill contains a number
of powers which are subject to the emergency affirmative 28-day procedure. That
Committee sought clarification from the Executive on the reasons for its use of that
procedure at each of the instances that it is used in the Bill. That Committee’s
concerns are that it is possible for orders made under this procedure to bypass
parliamentary scrutiny (if they are allowed to lapse and new orders brought
forward in their place) and that the affirmative procedure takes up parliamentary
time which may be an issue if the orders are made frequently. The Committee
was not clear why the Executive considered it appropriate for long-term measures
to be considered under this procedure.
51. The Subordinate Legislation Committee recommended that the
maximum possible level of parliamentary scrutiny is applied in each
instance where emergency powers are sought. That Committee
recommended that the emergency 28-day affirmative procedure should only
be used where necessary and on explanation to the Parliament of why it has
been chosen.
52. The Committee notes, and endorses, the Subordinate Legislation
Committee’s recommendations. The Committee welcomes the Executive’s
acceptance of them.
Compensation issues and the wider rural economy
53. Compensation is payable for animals slaughtered under the Bill.
Compensation rates will be determined by order to allow Ministers to specify the
appropriate monetary value at the time at which the slaughter takes place. The Bill
provides for these orders to be made without being subject to any parliamentary
procedure. The Subordinate Legislation Committee has pursued this issue with the
Executive and it has now indicated to that Committee that it will seek to amend the
11
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Bill at Stage 2 so that compensation orders will be subject to the negative
procedure.
54. Some witnesses raised other compensation issues, for example, that
compensation should reflect the true market value of animals and should be
clearly defined and explained at the outset of an outbreak.
55. Some evidence suggested that effective control of epidemics is not just an
agricultural problem and that the Executive should take account of the effects of a
large-scale slaughter policy on the wider interests of the rural economy. Some
argued that compensation should be paid to those suffering financial loss caused
by actions other than slaughtering undertaken to control a disease outbreak. The
Royal Society of Edinburgh stated that, during the FMD outbreak in 2001, farms
which were not culled also suffered because of movement restrictions. For
example, farmers who suffered most were those whose farms were in proximity to
culled areas, but who could neither move nor sell their animals. In some cases,
these farmers did not have enough feed to maintain their animals in good health 33 .
56. The Committee notes, and endorses, the Subordinate Legislation
Committee’s recommendation that compensation orders should be subject
to parliamentary scrutiny. The Committee welcomes the Executive’s
commitment to lodge an amendment to that effect.
57. The Committee acknowledges that purely replacement-value monetary
compensation may not cover all losses, particularly in the case of
companion animals or wild animals which Ministers may require to be
slaughtered. The Committee considers that this is best addressed by
ensuring that robust safeguards are in place to govern the exercise of the
powers – as discussed at paragraph 37 above – in a way which deals with
emotional attachment compassionately.
58. The Committee notes that the Bill provides for compensation to be paid
only in respect of animals slaughtered under the powers, and does not
extend to cover losses by businesses other than the keepers of slaughtered
animals. The Committee notes that, in response to the 2001 Foot and Mouth
Disease outbreak, the Executive did address such losses to some extent
through, for example, emergency business rates relief measures and
restructuring funds for tourism and other businesses in affected areas such
as Dumfries and Galloway. The Committee hopes that improved risk
assessment and contingency planning might resolve some of the issues
which led to such losses and minimise them in future.
Prevention of the spread of disease – biosecurity, contingency planning and
control of imports
Section 3 – Biosecurity Codes
59. Section 3 inserts sections 6C and 6D into the 1981 Act and provides
Ministers with the power to issue biosecurity codes. Biosecurity means measures
taken to reduce the risk of animal disease occurring or spreading to other animals
33
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or to humans. It is intended that some biosecurity measures will be mandatory and
others will provide best practice guidance. Ministers will consult on the new codes.
However, the Bill allows for the introduction of emergency codes without
consultation.
60. The new power will allow Ministers to make a number of different codes to
deal with a range of scenarios for farmed and non-farmed animals, including for
different diseases and for different animal species. Any code issued will apply to
persons who own, keep or are in charge of any creature of a kind to which the
code relates.
61. The League Against Cruel Sports (LACS) suggested that there may be
biosecurity issues relating to the status of game birds released into the wild.
Evidence to the Committee has identified confusion about who is responsible for
game birds once they have been released. LACS considered that there may be a
biosecurity risk related to the concentration of birds released in a specific area
which are likely to interact with wild birds. LACS suggested that Ministers should
have the power not to allow the release of game birds if veterinary advice states
that there is a significant risk after release or to permit release only under
licence 34 .
62. The powers to devise species-specific and disease-specific codes were
generally welcomed. Evidence received by the Committee suggests that a generic
code would not work because, for example, of the varied nature of the way in
which disease is transmitted. Codes should not be too prescriptive so that they
can be updated.
63. Generally, witnesses were supportive of the biosecurity measures and the
SAC particularly welcomed the intended mandatory nature of some elements of
the codes 35 . However, the NFU Scotland stated that making non-compliance with
parts of the biosecurity codes a criminal offence requires further consideration 36 .
There was also some concern at the extent of any offences - for example, how this
relates to the responsibilities of walkers who have access across land. QMS stated
that “Responsibility for compliance with the biosecurity code should be limited to
things that the owner of the animals can affect” 37 .
64. The Subordinate Legislation Committee sought clarification from the
Executive on whether breaking biosecurity codes issued under this section
constitutes a criminal offence, and suggested that there should be more
distinction drawn between guidance and mandatory requirements. The
Executive has indicated that there will be clear guidance on biosecurity
measures and mandatory requirements will either form separate codes or
separate parts of a single biosecurity code. The Executive intends to consult
on the mandatory requirements once the Bill has received Royal Assent. The
Subordinate Legislation Committee has indicated that it is content with the
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Executive’s response. The Committee endorses the Subordinate Legislation
Committee’s position on this and welcomes the Executive’s assurances.
65. The Committee recommends that biosecurity codes should include
guidance on where the responsibilities of animal keepers stop in regard to
those exercising a right of responsible access to land. The Committee notes
that the Land Reform (Scotland) Act 2002 provides for a local authority (after
consulting the local access forum and others) to exempt a particular area of
land from access rights for a period in particular circumstances. Biosecurity
codes should include guidance on how such an exemption might be applied
in a disease outbreak situation, following appropriate risk assessment.
Contingency planning and biosecurity
66. Although not included on the face of the Bill, the role of contingency planning
in underpinning biosecurity was emphasised by many witnesses. Contingency
plans for dealing with outbreaks of FMD, Avian influenza and Newcastle Disease
have been produced by the Scottish Executive. Contingency plans describe the
process of consultation that will be followed in the event of a disease outbreak.
Professor Reid stated, “if we are moving towards effective contingency planning, a
… way forward would be to make appropriate risk assessments of what diseases
are likely to arrive on the balance of probability” 38 . NFU Scotland suggested that
there should be a core group of contingency plans that are maintained and
updated and which cover a spectrum of issues 39 . Professor Reid agreed with the
need for contingency plans to be updated in the light of current scientific evidence
and suggested that such evidence should include veterinary, clinical and animal
management advice and evidence 40 .
67. Contingency planning allows for a response to be formulated before an
outbreak of disease creates an emergency situation. Therefore, witnesses
considered that a number of issues that are important in an emergency situation
should be contained in such plans, for example effective vaccines 41 , the human
resources that are available at a given time for a given disease situation 42 and the
biosecurity code for each disease 43 . NFU Scotland stated, “If contingency plans
are to be realistic, we need a commitment to invest the money to ensure that the
supporting infrastructure exists. It is important that the plans are meaningful
documents, rather than just paper aspirations”44 .
68. As noted at paragraph 34 above, the Committee considers that the
ability to respond quickly and flexibly to disease outbreak is vital. Although
it is not specifically mentioned in the Bill, the Committee considers that
contingency planning is an essential part of the package. The Committee
welcomes the Minister’s acknowledgement of this, and notes the
development of plans for some diseases.
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69. The Committee considers that greater explicit emphasis should be
placed on contingency planning in order to ensure that the decisions which
lead to exercise of the powers in this Bill are backed by a process that is as
widely-informed and transparent as possible. Robust plans, updated
regularly, are the key to the successful and credible exercise of these
powers. The qualification of Scottish Ministers’ powers – discussed at
paragraphs 34-5 above – should, therefore, be linked explicitly to a
requirement to develop appropriate contingency plans and protocols. The
Committee also recommends that contingency plans should be formally laid
before the Parliament. This would enhance their status and provide the
opportunity for appropriate parliamentary scrutiny.
Preventing animal diseases from entering the UK
70. The Royal Society of Edinburgh stated that although the measures contained
in the Bill were a “positive step forward” there needed to be additional measures
put in place to reduce greatly the risk of highly contagious viruses from entering
the UK, and that modern technology should be adopted to detect and identify the
virus responsible rapidly 45 . Some witnesses compared Scotland unfavourably with
Ireland in this respect.
71. The Committee heard evidence from HM Revenue and Customs on the
action it takes to prevent animal disease from entering the UK. Raising public
awareness is an important strand of that action and includes posters and leaflets
at airports and television advertisements. HM Revenue and Customs advised that,
so far, it had made 3,000 seizures of products of animal origin, illegal meat and
related products. It stated “we deploy [staff] to risk: we target staff according to a
veterinary risk assessment that identifies countries by relative disease risk” 46 .
72. The National Sheep Association in Scotland suggested that posters at
airports should be “so big that they cannot be ignored” 47 . The Road Haulage
Association stated that “it can only be good for the industry if there are more
posters and more information about the disease [FMD] still being a threat” 48 .
73. The Committee recognises the importance of measures to prevent
animal disease entering the country, whether through inadvertent or criminal
importation of meat and meat products. The Committee recommends that
the Minister considers how such measures can be enhanced and given
appropriate priority. Although not specifically addressed in the Bill, the
Committee considers that it is important for the Executive to work closely
with UK authorities on enhancing basic measures (such as signage and
routine checks at airports), and not simply during an outbreak situation. It is
also important that appropriate technological developments are kept under
review, and procedures continually reviewed in the light of increased direct
international flights into Scotland. The Committee would welcome the
Minister advising the Parliament regularly of progress made in this area.
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Section 4 – Tests and Samples
74. Section 4 inserts sections 6E and 6F into the 1981 Act. Section 6E provides
new powers of entry to premises for inspectors appointed or authorised by
Scottish Ministers, in order to ascertain whether animal disease exists or has
existed in the recent past. The definition of ’premises’ is broad and includes any
land, building or other place including a vehicle, vessel, tent or moveable structure.
Section 6F provides Ministers with the power to arrange for the re-testing of
samples taken under existing legislation for evidence of other infections or
disease.
75. The Policy Memorandum states that it is hoped that the new power will
provide better value from the already significant public sector involvement in
collecting the samples and to allow a more widespread understanding of animal
diseases. If a re-tested sample proved positive, it is likely that a further visit will be
made and a new test undertaken. These provisions were generally welcomed.
However, NFU Scotland stated that it should only be carried out with the consent
of the animal keeper and that the animal keeper should receive feedback on the
outcome 49 .
76. The Committee agrees that the retesting powers should be used in a
way which ensures a transparent process.
Animal gatherings
77. Section 5 inserts section 8A into the 1981 Act, providing a power to make an
order to license animal gatherings. The Policy Memorandum states that ‘animal’
will take its meaning from section 87 of the 1981 Act. Thus, it is understood that
the definition of animal is not currently extended beyond livestock animals (i.e.
cattle, sheep and goats and all other ruminating animals and swine) and poultry.
Any such order will be by statutory instrument and subject to the negative
procedure. An animal gathering is defined as an occasion at which animals are
brought together for any purpose. The Policy Memorandum states that the
intention is to cover any gathering of animals not owned by the same person, such
as a market show, exhibition, sale or collection centre. A specific exemption is
allowed for the gathering of animals on land over which more than one person has
a right of use, provided all the animals are owned by persons with the right to use
the land. The Executive specifically states in its Policy Memorandum that it is not
intended for events such as pony club gymkhanas, common ridings or dog shows
to require a licence. 50
78. The Policy Memorandum states that the purpose of the section is to license
animal gatherings in a way that would allow the licensing authority the flexibility to
ensure that the conditions attached to licences are appropriate for individual
purposes for which the animals are gathered. Contravention of those conditions
will be an offence. Licensing will depend on an assessment of disease risk and it is
intended that the State Veterinary Service would carry out these assessments.
There is no proposal to charge for either the assessment or the licence.
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79. The majority of the evidence the Committee received on animal gatherings
centred around the difficulty in pinning down a precise definition that would target
certain gatherings, for example, dealers’ yards, but which would not penalise
seasonal gatherings and other less formal, but important, occasions when animals
are collected together.
80. A number of witnesses indicated that some activities where animals are
gathered together are already regulated, for example livestock markets. COSLA
stated that licensing animal gatherings is “very important” 51 for assisting with
disease control and envisaged that animal gatherings will be regulated in the same
way as livestock markets. COSLA stated in its written submission that “there are a
number of premises, in general operated by livestock agents or dealers, trading
large numbers of animals under the guise of a farming operation and exploiting
loopholes within current legislation. Animals traded via these premises go largely
unregulated as they do not have to comply with strict biosecurity and animal
welfare rules which livestock markets currently must comply with” 52 .
81. The Committee heard that the difference between livestock markets and
dealers’ yards and collection centres is that animals are gathered at these latter
places swiftly and with little or no warning. The Institute of Auctioneers and
Appraisers in Scotland stated:
“Other animal gatherings can happen at a collection centre, with farmers or
companies able to bring their stock to one collection point for ease of transport or
for a host of other reasons. Those centres can operate 24/7. Nobody knows where
they are, who is in charge of them or when they are happening. That is the big
danger. If we license one area we have to license all animal gatherings” 53 .
82. The evidence the Committee has received suggested that it is difficult to
define the difference between a ’collection centre’ and a farm containing animals
from many different locations, and also to distinguish between a dealer and a
farmer. QMS stated:
“Someone becomes a dealer when they quickly sell on animals that they have
bought, but one cannot prove what the future intent is of someone who just
happens to have collected animals from a number of different sources on their
farm … one can only say that its owner has bought in stock from a number of
different sources” 54 .
83. However, NFU Scotland also explained that dealers provide a valuable
service, particularly in the Highlands and Islands where animals are gathered
together in lots from small farms or crofts so that they can be moved southwards
or transported on a ferry. It said “we must make sure that regulation is not based
on the biosecurity and regulatory levels that are required in a market because the
gatherings are seasonal events that take place perhaps only once or twice a year”.
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It suggested that seasonal gatherings should be subject to notification rather than
licensing 55 .
84. The Road Haulage Association indicated that there are still other types of
animal gatherings that are even less formal than dealers’ yards and collection
centres. The Association stated “even down at the level of village halls, there can
be animal gatherings that are not recognised or policed – nobody knows that they
are going on” 56 . It highlighted the difficulties the haulage industry will face if there
is a requirement to license all animal gatherings. It stated “we have hauliers who
take animals back to centres to rest, feed and water them for an onward journey,
but a lot of those places are not on any lists. 57 ”
85. Suggestions were made about how to address the problem. The Institute of
Auctioneers and Appraisers in Scotland suggested that a list should be made of all
the different types of animal gatherings, stating how they will be supervised and
who will supervise them 58 . It was also suggested that the definition of animal
gatherings should focus on the activities being carried out rather than trying to
define the gathering.
86. The Committee acknowledges the sense of unease in the evidence it
heard on this issue. The Committee is concerned that the powers in the Bill
are applied in a way which ensures that those gatherings which pose
disease risk can be identified and regulated as appropriate. In the light of
evidence about the difficulties of doing so, the Committee requests that the
Minister provides further information and guidance on how he plans to
address this.
Sections 8 and 9 – deliberate infection of animals and specified diseases
87. Section 9 inserts new sections 28C to 28H into the 1981 Act, creating an
offence of knowingly doing anything which causes, or is intended to cause, or
recklessly causing an animal to be infected with a specified disease. The list of
specified diseases is contained in Schedule 2B which is inserted by section 8 of
the Bill. The Policy Memorandum states that these provisions will deal with
situations where animals have been deliberately infected with a disease in order
for the owner to claim compensation for their subsequent destruction. The possible
penalties include substantial fines and imprisonment and a convicted person may
also be subject to a deprivation order or a disqualification order. The new section
28D deprives those convicted of a deliberate infection offence of the entitlement to
compensation.
88. Some evidence indicated that, whilst the inclusion of this power is welcome
and that deliberate infection is unacceptable, deliberate infection could be an
effective tool in disease management for non-notifiable diseases.
89. It appears to the Committee that there is a clear distinction between
deliberate infection with diseases covered by the Bill and any measures
taken to manage non-notifiable diseases. The Committee invites the Minister
55
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to confirm this interpretation. Otherwise, the Committee is content with
provisions on deliberate infection.
Particular provision for TSEs
Section 10 – livestock genotypes: specification, breeding and slaughter
90. Section 10 inserts Part 2B into the 1981 Act which deals with TSEs. In brief,
Part 2B will provide powers to: specify TSE susceptible livestock genotypes;
ascertain, by sampling, genotypes and identify livestock; place restrictions on
breeding; review these restrictions and enforce them if they are not complied with;
slaughter livestock susceptible to TSEs; gain entry to premises, and pay
compensation compulsorily in certain circumstances. It also makes it an offence to
fail to comply with restrictions or requirements without reasonable excuse, or to do
certain other things. Compensation will be paid for livestock that are slaughtered
under these provisions and are properly destroyed in accordance with a restriction
notice. The amount of compensation will be specified by order.
91. The policy intention is to ensure that Ministers can make an appropriate and
proportionate response to finding TSEs in livestock. Whilst scientific knowledge in
relation to genetic control of TSEs is limited to sheep at present, the section
provides the power to deal with TSEs in other species of livestock if necessary and
where scientifically possible.
92. The evidence the Committee received on TSEs was mixed. For example, the
Royal Society of Edinburgh disputed the scope and scale of the powers because
of the lack of clear scientific understanding of TSEs in species other than sheep.
The SAC indicated that the core issue was whether BSE could enter the food
chain through sheep, and considered that whether sheep have been intensively
farmed and fed compounded food stuff was important. The SAC stated that “it was
a matter of making a proportionate response and conducting an assessment.” 59
The SAC also suggested that there should be an exemption for people who kept
as pets animals that may come within the mischief of the provision, as they are
unlikely to enter the food chain. The Shetland Sheep Society stated that any
selection policy that has the effect of narrowing the gene pool of native breeds by
breeding should be avoided unless, or until, extensive research on the potential
benefits to the sheep in their genetically improved state has been conducted. The
Society states that slaughter is unacceptable merely on the supposition of a link
between genotype and TSE 60 .
93. Others acknowledge the need for the powers, but express the desire for any
slaughter policy to be carried out following veterinary advice and for it to take
account of the need to protect rare breeds and companion animals.
94. The Committee recommends that the Minister considers further the
potential impact on rare and native breeds and companion animals of any
measures relating to TSEs. Similar issues to those outlined in paragraphs
36-7 and 57 apply here. The Committee recommends that consideration is
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given to issuing separate guidance on how the powers should apply in these
cases.
Powers of entry etc. and offences
95. Section 11 inserts new sections 62G, 62H and 62I into the 1981 Act. These
deal with powers of entry to premises for the purpose of ascertaining whether
slaughter powers should be exercised, or doing anything in pursuance of the
exercise of that power. Section 12 inserts section 65B into the 1981 Act. This
allows inspectors to stop, detain and inspect vehicles to check for compliance with
the 1981 Act, or any orders or regulations made under it. This power would only
be used within an infected area as declared by Ministers. Section 13 substitutes
section 75 of the 1981 Act, revising and bringing up-to-date the penalties for both
existing offences committed under the 1981 Act and for the new offences detailed
in the Bill. It also extends the time limits within which prosecutions for offences
under the 1981 Act can be brought.
96. Witnesses were generally supportive of the clarified powers of entry for
inspectors, but raised some concerns about the resources and expertise available
for sufficient inspection. The SRPBA stated that inspectors should be appropriately
qualified and only the police should be entitled to use force to enter premises 61 .
Section 11 provides for all inspectors appointed under the Bill to apply, in certain
circumstances, for a warrant to authorise entry, if necessary using reasonable
force. The BVA stated that funding for enforcing animal health (and welfare)
legislation should be ring-fenced so that offences are not sidelined by local
authorities who may perceive them to be a lower priority than other offences 62 .
97. The Committee is content with the enforcement provisions in Part 1.
The Committee comments further on enforcement in connection with Part 2
at paragraph 261 onwards below.
98. Subject to the recommendations made in the various sections above,
the Committee is content with the provisions in Part 1 of the Bill.
PART 2 – ANIMAL WELFARE
INTRODUCTION
99. Part 2 seeks to consolidate, modernise and strengthen animal welfare
legislation. It is organised around four main elements. It:
x
supersedes, wholly or in large part, 21 Acts with consolidation and
restatement of a number of provisions;
x
introduces detailed provisions to address significant policy development,
focusing on introducing an obligation to ensure the welfare of animals (rather than
simply to prevent cruelty);
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x
provides an enabling framework for secondary legislation to be made to
regulate a wide range of matters; and
x
changes enforcement procedures.
100. In general, witnesses strongly welcomed the thrust of the Bill in all four
respects. Mike Radford spoke for many when he stated “The Bill represents a
once-in-a-generation opportunity to establish an effective and durable legislative
framework. Its provisions will make very valuable and significant improvements to
the law. They are extensive, necessary, and long overdue.” 63 He described the
existing law, which had been subject to piecemeal reform over many years, as
“outdated, inadequate and unwieldy” and lacking enabling powers to allow the law
to develop flexibly. 64
101. In seeking to provide a framework for animal welfare law to address a wide
range of policy issues in detail, and to respond flexibly and quickly to future
developments, the Bill includes a huge amount of discretion to make further
provisions by subordinate legislation. Many of the policy intentions are not
signalled directly on the face of the Bill, and so it must be read closely with the
Policy Memorandum, Financial Memorandum and Memorandum on Delegated
Powers to provide a full picture.
102. Witnesses were generally in favour of the policy intentions so far stated for
these powers. However, the Bill being a framework for a lot of future regulation
appeared to give rise to a wide range of misunderstandings exhibited by
witnesses. The detailed arguments will be exposed when subordinate legislation is
brought forward to the Parliament. However, at that point proposed regulations
can only be accepted or rejected in full and cannot be amended. It is, therefore,
appropriate for the Committee to consider the intentions in some detail at this
stage in order to decide whether it is appropriate to grant powers of this extent.
103. The Bill engages a very wide range of interests in detailed policy
considerations. This report, therefore, covers many detailed issues. However,
virtually every witness stated that their comments on the detail should be taken in
the context of a strong broad welcome for the Bill and its aims.
104. The Scottish SPCA, and others, stated that Part 2 suitably tackles the main
deficiencies of existing law. Mike Radford stated that “It is undoubtedly the case
that the Bill has the potential to put in place an enduring legislative framework to
protect animals from abuse, ignorance and neglect, and positively to promote high
standards of care and treatment.” 65 In order to achieve these aims fully and make
the most of this opportunity, the Bill needs to be as clear as possible in its meaning
and application. Much of the evidence received by the Committee addresses how
clarity can be improved.
105. The comments on this Part are grouped under four headings, covering the
animals to which the Bill applies, the prevention of harm, the promotion of welfare,
and enforcement. The report also comments on several occasions on comparison
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between the Bill and the UK Animal Welfare Bill, which is currently under
consideration at Westminster.
ANIMALS TO WHICH THE BILL APPLIES
106. Sections 14, 15 and 16 together define the animals to which the Bill applies
and the circumstances in which a person will be regarded as responsible for an
animal. Together these are a precursor to the subsequent sections which detail
the circumstances in which offences may be committed.
'Animal' defined as 'vertebrates' (section 14)
107. Witnesses generally supported the intention to confine the effect of Part 2 to
sentient animals. However, there was some concern that the proposed limitation to
vertebrates is inconsistent with other legislation and excludes some animals which
evidence might suggest should be included (e.g. cephalopods and decapod
crustaceans – octopus and lobsters/crabs). The SAC noted that many invertebrate
species are kept by people and are dependent on them, and that this justifies
imposing welfare obligations. 66
108. Several witnesses emphasised the need for legislation to take a consistent
view of whether a species is sentient or not, and noted that the octopus had been
included as a protected animal in the Animals (Scientific Procedures) Act 1986 67 .
Whether there is sufficient evidence to include them on the face of the Bill at
present was disputed, although a number of witnesses noted that this had already
been done in some jurisdictions, such as New Zealand 68 . The BVA argued that the
precautionary principle justified inclusion now 69 .
109. The Minister argued that the evidence is, so far, inconclusive, and that he
was, therefore, unwilling to base a potential criminal offence on an issue of
doubt. 70 The Chief Veterinary Officer stated that consciousness is generally
regarded as having developed in vertebrates after evolutionary separation from
invertebrates, and the two, therefore, had generally different development. He
stated that any evidence of ability to experience pain and suffering in cephalopods
and decapods is incomplete. 71 However, this contrasted with the December 2005
report of the European Food Safety Authority's Scientific Panel on Animal Health
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and Welfare, which was cited by Advocates for Animals as concluding that these
animals could experience pain and should receive legislative protection. 72
110. Overall, witnesses were generally content with the power in section 14(4) for
the Minister to extend the definition of animal by subordinate legislation on the
basis of scientific evidence that species are capable of experiencing pain or
suffering. Some wished this to be specified explicitly as peer-reviewed scientific
advice. Siobhan Mullan, and others, suggested that an early revision may be
required to address evidence that some pre-term animals and marsupial pouch
young should be included. Others suggested that any extension beyond
vertebrates would have significant implications and may be too wide an issue to
entrust to subordinate legislation 73 .
111. In the context of concern about definitions, some witnesses suggested that
the use of the word 'creature' in section 14(4) – and only there (as ‘animal’ is used
elsewhere in the Bill) – is confusing and unhelpful.
112. The Committee is content with the power under section 14(4) for
Scottish Ministers to amend the definition of animal by subordinate
legislation. However, the Committee acknowledges the conflicting evidence
it received on whether there may already be a case for the inclusion of some
decapods and cephalopods. The Committee is concerned to ensure that the
Bill is consistent with other legislation in terms of assumptions about which
animals are sentient. In the circumstances, a precautionary approach may
be justified. However, the Committee also acknowledges the complex
practical implications of extending the scope of the Bill.
113. The Committee, therefore, requests that the Minister provides further
information on the research the Executive is considering on this issue, and
on how the Executive plans to review its position, particularly in light of the
developing EU position on this.
Protected animals
114. A definition of protected animal in section 15 (and the definition of
responsibility for an animal in section 16) sets the boundaries for the application of
the main obligations and offences in the Bill. The Policy Memorandum sets out the
Executive's thinking, and indicates that the primary intention is to apply the Bill in
respect of companion and farm animals, as opposed to wild animals. 74 The LACS
suggested that there should be no distinction drawn between wild and protected
animals and, although the duty of care may be different to animals in different
circumstances, it should still exist. 75
115. In most cases this distinction between wild and captive animals will be
entirely clear. However, a number of witnesses raised concerns about the clarity of
this definition in practice. Siobhan Mullan suggested that there are situations which
72
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may not be covered by the Bill where people have a moral obligation not to cause
harm to animals with which they are interacting. 76 Equally, many concerns were
raised about whether situations that are not intended to be covered by the Bill
would, in fact, be caught. Several witnesses pointed out that it is the cases at the
margins which are likely to cause problems, and suggested that the Bill therefore
needs further work to be as clear as possible.
116. Each of the three possible criteria offered by section 15 for defining a
‘protected animal’ raised some concerns. They can be, to some extent,
interdependent criteria in the way that they apply to a particular animal, but an
animal need only meet one of the three to be classed as 'protected'. Some
witnesses suggested that this might be made clearer in the drafting. Others argued
that all three criteria should be met before an animal is protected. The definition is
the same as that being used in the UK Animal Welfare Bill.
a) of a kind which is commonly domesticated in the British Islands
117. Some witnesses suggested that this apparent definition by species could be
problematic, with a question over whether, for example, apparently wild rats,
rabbits and cats would be protected. 77 The Explanatory Notes explicitly
acknowledge that the grey area feared by some witnesses does exist by stating
that feral cats and goats would be protected. The 'commonness' of domestication
which would be required to qualify a species as protected was raised by some. For
example, it is not clear whether all deer in Scotland are 'protected animals' under
this Bill because deer are commonly farmed. The Game Farmers’ Association
noted that precisely the same varieties of ducks, deer or pheasants as are found
wild are widely farmed and released into the wild. 78 The Minister stated that deer
and pheasants in the wild are not protected, because although they “are
commonly domesticated in the British isles, they are not under the control of man
and live in the wild at the time of shooting and are therefore outside the scope of
the bill” 79 . However, this implies that the criteria of section 15 (a) and (b) are
cumulative rather than any one being sufficient to define an animal as protected.
This is different from the interpretation set out in the Explanatory Notes 80 .
118. Some witnesses stated that the illustrative examples in the Explanatory
Notes are helpful, but certainly not exhaustive, and expressed concern that these
Notes could not be decisive in determining which animals qualified or not. Some
witnesses suggested that, if doubt remains, the offences – such as causing
unnecessary suffering to a protected animal - could cause serious problems to the
game shooting industry or could be committed unwittingly, for example, in the
course of normal pest control activity. The BASC, and others, suggested that any
definition should depend on the actions of people towards animals, rather than on
species.
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b) under the control of man on a permanent or temporary basis
119. Paragraph (b) introduces a criterion based on the actions of people, and it
generated even more concern and confusion. A number of witnesses were
concerned about the extent of dependency on humans which would be required to
qualify as 'under control'. For example, some questioned whether animals which
rely on some winter feeding, or deer and rabbits which are confined to some
degree by fencing, would be regarded as 'under control' and therefore protected,
or whether it referred to a more direct physical control.
120. Mike Radford suggested that there is a need to define this criterion further to
address issues where humans come into contact with wild animals. 81 Siobhan
Mullan also suggested that there is an argument for requiring people to take
responsibility where deliberate action has altered the circumstances of animals. 82
Libby Anderson described case law which would suggest that, in practice, a more
narrow definition of ‘under control’ would be applied, and that factors such as the
closeness and duration of direct control may be decisive, rather than whether an
animal had simply become habituated to certain supportive feeding. 83
121. The evidence from the Minister and Executive officials suggested that the key
factor is the ability of an animal to continue to fend for itself. However, the Minister
stated that a person having an animal ‘under control’ is a broader concept than
being responsible for it. He stated that he is not minded to attempt to define ‘under
control’ further on the face of the Bill as that “is not likely to aid interpretation. More
worrying, it could risk excluding situations that ought to be included in the scope
and mischief of the bill.” 84
122. An otherwise-wild animal would be classed as under control and protected if
caught in a trap, and so the interaction of this Bill with the Nature Conservation
(Scotland) Act 2004 (and forthcoming snaring regulation) caused some confusion.
Some witnesses suggested that the point at which a released animal may cease to
be under control is not clear. Similarly, the apparent neatness of the Policy
Memorandum's distinction between a managed fishery of wild fish and a fish farm
was questioned. 85
123. Evidence suggested that this definition is so central that it is essential to get it
right. The Executive has tried to state very clearly that this Bill is not intended to
address wild animals. However, the Bill indirectly does so in some respects.
Therefore, any confusion in the definitions used is likely to create further confusion
about which legislation has primacy if there is potential for a situation to be
regulated by both this Bill and other wildlife legislation. Snaring is one such issue.
Witnesses did not seem to share the Executive's confidence that there is no
difficulty with this. At the very least, it was suggested that very clear guidance and
public education may be required.
124. In this regard the Game Conservancy Trust suggested that the exception
from the Bill (under section 43) of anything done in the course of fishing appears to
81
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be inconsistent. 86 It suggested that it would be appropriate to devise codes of
practice to cover the areas where fish come under human control and where
fishing activities would, therefore, be expected to come within the domain of the
Bill. Equally, some wild fish, such as trout or salmon, are also of a kind which are
commonly farmed or domesticated – perhaps contradicting the exemption of
section 43.
c) not living in a wild state
125. An escaped zoo animal is said to fall under this criterion, but not a) or b), and
so remains protected. However, some witnesses suggested that the definition is
also imprecise and unclear, and that some animals released into the wild may not
genuinely be living in a wild state. There was some confusion about how this may
interact with the specific offence in section 26 of abandoning an animal – although
that section applies to all animals, not just those defined as protected. This is
discussed further at paragraph 247 below.
126. Regarding the difficulties with interpretation of section 15, Libby Anderson
suggested that it is problematic to focus too much on looking at the section on its
own. 87 In itself, section 15 is simply an attempt at describing some animals. For its
force it has to be read in conjunction cumulatively with section 16 on responsibility
for animals and then with any further particular section to decide whether an
offence has been committed.
127. The Committee acknowledges that many people, from different
perspectives, are concerned about the clarity of this definition. In particular,
the Committee is concerned at the apparent confusion that may arise
because of the focus on particular species, as outlined in paragraph 117
above. The Committee recommends that the Minister provides further
explanation and guidance on this point, perhaps with practical examples of
how it may apply. The Committee also recommends that the Minister
resolves the apparent contradiction outlined in paragraph 117 over whether
the three criteria in section 15 are to be read independently or in some way
cumulatively.
Responsibility for an animal
128. In several respects the Bill seeks to impose more substantial duties on a
person who is responsible for an animal than it does on other people in respect of
that animal. This general principle was widely accepted by witnesses.
129. Any difficulty with the definition of 'responsibility for animals' (section 16) is
likely to compound difficulties with the understanding of the definition of 'protected
animal'. The SRPBA suggested that the Bill should make it clear that a person
should only ever be responsible for a 'protected animal'. 88 Several offences are
defined in the Bill as capable of being committed by a person responsible for any
animal, not just a protected animal – for example, the offence in section 17(2) of
causing unnecessary suffering. It is not entirely clear what the implications of this
86
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are in practice, as an animal is likely to fall into the definition of 'protected animal'
as soon as it interacts with humans and any person could be identified as
'responsible' for it. Some witnesses therefore suggested that the section must
mean responsibility for protected animals, as section 15(b) is likely to mean that
there is no animal for which a person is responsible that is not defined as
protected. The welfare provisions for both 'animals' and 'protected animals'
appear, therefore, to be essentially the same. This led some witnesses to suggest
that it may be easier, therefore, to avoid the confusion of the section 15 definition
and concentrate on making responsibility for animals in section 16 as clear as
possible as a means of distinguishing animals under human control from wild
animals.
130. Some witnesses also raised practical concerns about the definition. Section
16(3) states that a person who owns an animal is always to be regarded as
responsible for it. Several witnesses argued that it is not clear to what extent an
animal's owner will be responsible for what another person does to it. It is not clear
what implications this may have – or the checking that an owner must undertake where the care of the animal has been (temporarily or permanently) entrusted to
others believed to be fully competent to care for it. Witnesses raised situations
such as an animal being entrusted to a vet or livery stables or, in the case of
breeding males, perhaps syndicated or hired out to others. The NFU Scotland
suggested that further work is required on this definition. 89 The BVA, however,
argued that “It is imperative that an owner’s responsibility cannot be relinquished
by their assumption that someone else had been asked to look after their
animal.” 90
131. The Game Farmers’ Association also suggested that, if the problems
discussed above (regarding section 15(b)) are not resolved, the concept in section
16(5) that responsibility for an animal extends beyond abandonment would be very
difficult to interpret. It stated that an equivalent clause in the UK Bill had been
removed due to concerns over its impact on game bird shooting. 91
132. The Committee considers that the principle that the fundamental link of
responsibility should reside with the owner is appropriate. However, the
Committee recommends that the Minister considers further the points
outlined in paragraphs 130 and 131 on how this principle is to apply where
care is entrusted to others and where it interacts with any confusion on the
issue of abandonment.
PREVENTION OF HARM
133. A number of specific provisions – some restated from previous legislation
and others new - address preventing harm to animals. Evidence showed
widespread support for all of the provisions in general terms, but a significant
number of concerns about detailed interpretation and application.
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Unnecessary suffering (section 17)
134. Witnesses widely welcomed restating the offence of causing unnecessary
suffering (which has been the core of animal welfare legislation since being
enacted in the Protection of Animals (Scotland) Act 1912). However, a number of
issues about its detailed provision and application were raised. Mike Radford
stated that the wording does not restate the offence adequately, if that is the
intention. 92
135. Section 17(2) imposes a higher standard of care on a person who is
responsible for an animal - by potentially committing the offence by an omission as
well as an act - than on other people. Libby Anderson noted that this distinction in
respect of persons in general (as opposed to responsible persons) had not been in
the draft Bill. 93 She suggested that there may be circumstances where a nonresponsible person could cause unnecessary suffering by omission and so the
distinction ought to be reconsidered.
136. There was consensus amongst witnesses that the stated policy intention of
including both physical and mental suffering should be reinforced by stating
'physical or mental' explicitly in the Bill – as is the case in current legislation. While
it may be assumed that ‘suffering’ covers physical and mental aspects, the Dogs
Trust stated that “courts find it difficult to accept that mental suffering is
suffering” 94 . Witnesses saw no reason not to spell it out in the Bill.
137. Dr Mark Eisler also suggested that the offence should be strengthened by
including situations where a person engages in conduct likely to cause
unnecessary suffering. 95
138. Subsection (4) lists factors which are to be considered in deciding whether
conduct causes suffering that is unnecessary, including whether the conduct was
in ‘compliance with any relevant enactment or provisions of a licence or code of
practice’ or for ‘a legitimate purpose’. Some witnesses suggested that it would be
clearer if a specific statement about suffering being caused by intent or negligence
was included. From a different perspective, the Game Conservancy Trust
illustrated the issue by noting that the trapping of a large variety of wild animals is
legal mainly because of the absence of any legislation prohibiting it, and so there
were no ‘relevant enactments’ which could prevent any such activity being
regarded as causing unnecessary suffering. 96 It suggested that consideration
should be given to producing a statutory code of practice on trapping, parallel to
the planned regulation of snaring under the Nature Conservation (Scotland) Act
2004.
139. Others suggested that the potential for excluding any conduct which complies
with any other relevant enactment from causing unnecessary suffering may be too
wide. Such exclusions place the legislation squarely within the understanding that
humans keep and use animals for a variety of purposes and animal welfare is
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interpreted within that context. Libby Anderson noted that ‘necessity’ is “in part
justified for commercial or management motives, and different values are
accorded to the suffering of different animals. The law permits a degree of
suffering in wild animals – and, to an extent, farm animals – that would not be legal
if inflicted on companion animals.” 97 Siobhan Mullan suggested that it is very
difficult to move away from what is regarded as common practice, even if it causes
unnecessary suffering. She stated that “it would be difficult to see how some of the
husbandry methods that cause suffering and have been banned in other EU
countries continue to be ‘necessary’ in the UK except that these methods are
common practice.” 98 The problem is further compounded if codes of conduct in
effect endorse as normal something that results in ‘unnecessary suffering’. These
qualifications of the offence are discussed further in similar terms at paragraphs
189-95 below.
140. The Scottish SPCA suggested that the practice of live feeding was normally
unjustifiable and should be explicitly included in this section. 99 The Scottish Exotic
Animal Society assumed that section 17 would prohibit live feeding. It argued that
such a ban was, in fact, counter to the welfare needs of some exotic animals as
they would not be able to develop natural behaviour and diet any other way, and
live feeding is, therefore, essential if owners are to satisfy the duty of care in terms
of section 22(3)(b) and (c) – see paragraph 196 below. 100
141. The Kennel Club also argued that the use of electronic shock collars should
be prohibited explicitly. 101 However, the assertion that these are cruel and are
unnecessary for training dogs was challenged by the Electronic Collar
Manufacturers’ Association. 102
142. Both sections 17(5) and section 22(4) exclude the offences from applying to
the destruction of an animal in an appropriate and humane manner. Witnesses
generally accepted this and also suggested that religious slaughter carried out in
accordance with relevant regulations would be excluded from leading to offences
under the Bill. However, the LACS stated that 'appropriate' should be deemed to
rule out, for example, the routine destruction of greyhounds at the end of their
racing careers whether or not done humanely. 103 Other witnesses suggested that
it would be appropriate to regulate the exclusion of destruction by establishing
codes of practice to cover the interpretation of ‘appropriate’ and ‘humane’.
143. The Committee assumes that mental suffering is covered by the Bill but
acknowledges the evidence that courts may not always be ready to apply
this. The Committee is not clear why ‘physical and mental’ should not be
specified explicitly in the Bill, and therefore recommends that the Minister
reconsiders this.
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144. The Committee requests that the Minister comments specifically on
whether the qualification in section 17(4)(b) is too wide and risks enshrining
common practice rather than driving improvement in animal welfare
practices.
145. The Committee also requests that the Minister clarifies whether he
considers that section 17 would prohibit live feeding, and explains what his
intention is in this regard.
Mutilations
146. Section 18 creates an offence of carrying out any 'mutilations' on a protected
animal, defined (in terms based on those adopted by the Royal College of
Veterinary Surgeons) as interference with the sensitive tissue or bone structure of
an animal other than for medical treatment. Subsection (3) gives Ministers powers
to exclude (by subordinate legislation subject to draft affirmative procedure) certain
activities from the prohibition.
Exclusions - general
147. The Memorandum on Delegated Powers (MDP) provides some detail of the
intended scope of the exclusions. The Policy Memorandum explains the intention
to present further detail of the expected instrument to the Parliament for
information purposes during Stage 2. The Executive has stated that the instrument
will be laid before the Parliament so that it can come into force on the same day
that section 18 comes into force. That will mean that practices which are excepted
from the offence will continue to be permitted without interruption.
148. The MDP states the intention to exclude, for example, certain farming
practices, such as castration of livestock and tail-docking of pigs and sheep. A
number of witnesses stressed the importance of these practices to livestock
management, arguing that they are carried out to ensure the welfare of the
animals and avoid more serious health and welfare problems at a later stage of life
– for example, to guard against potentially severe conditions such as fly-strike in
sheep.
149. Several witnesses agreed with the suggestion by QMS that it would support
veterinary input (through farmers' animal health planning) into decisions by
farmers to continue with these practices, as already happened for tail-docking of
pigs. 104 On this basis, a number of witnesses suggested that the practices are
already effectively being carried out ‘for the purpose of medical treatment’ and
therefore objected to these being described as 'mutilations'. Others argued that
this description should be retained in order to ensure a focus on the welfare of an
animal as a whole.
Docking of dogs’ tails
150. The issue which generated the most comment in evidence is the Executive’s
intention to exempt tail-docking of dogs only where they are intended to be
working dogs or in the case of therapeutic treatment. This aims to prohibit taildocking for cosmetic or breed standard reasons.
104
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151. Whether docking of dogs’ tails should be permitted at all except for
emergency therapeutic reasons or, conversely, regulated at all, was hotly
disputed. A significant volume of material was received on this point, including
submissions from vets, dog owners and breeders, expressing equally strong views
for and against tail-docking.
152. The Committee heard detailed evidence on the degree to which dogs
experience pain at the time of, and beyond, the tail-docking operation (which is
usually carried out a few days after birth). There was no clear consensus on this
point. However, the BVA stated that, “We consider the scientific evidence that
puppies perceive pain at the time of docking to be sound, and…the long-term
inability to properly communicate with other dogs resulting from the loss of the tail
to be significant.” 105 The balance of opinion before the Committee appeared to
accept this position. Several witnesses cited the RCVS position that, since 1992, it
considers the tail docking of dogs, for reasons other than therapeutic or
acceptable prophylactic purposes, to be unethical.
153. A number of witnesses argued that docking should remain a matter for
freedom of choice for an owner. The Council for Docked Breeds stated that the UK
has a large national and international market for show stock and a ban on
cosmetic docking would have adverse economic repercussions. 106 Individual
breeders emphasised this position and indicated the extent to which docking
practice is still driven by traditional breed standards. They argued that significant
economic disadvantage would result (as well as particular breeds potentially
disappearing) if Scotland pursued this ban, and suggested that docking would die
out on economic grounds if demand ceases. The Council for Docked Breeds also
suggested that a ban would drive docking underground, with increased welfare
concerns.
154. While a number of witnesses stated that several other countries already
prohibit docking completely, the Kennel Club cited evidence from Sweden that the
treatment of tail injuries had subsequently increased and that treatment was much
more problematic in mature dogs. 107 Siobhan Mullan argued that there was no
significant evidence of additional tail injuries post-ban. 108 Chris Laurence of the
Dogs Trust also stated that “I know of no professional veterinary body in a country
that has banned tail docking that is clamouring for its return because of a high rate
of tail injuries.” 109
155. A number of witnesses agreed with the Executive's position that tail-docking
for cosmetic or breed standard reasons should be prohibited. Mike Radford stated
that, “if the practice did not already exist, it is scarcely conceivable that it would be
considered acceptable to introduce a procedure of removing a very significant
appendage merely for the sake of appearance and the delectation of the
owner.” 110 Those who argued for docking to be permitted for working dogs stated
that it is done for genuinely prophylactic reasons and is inspired by concern for the
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dog’s welfare. The Scottish Gamekeepers’ Association (SGA) stated, with some
support from veterinary witnesses, that any damage to a dog's tail (for example,
from working in thick undergrowth) would be very painful and extremely difficult to
heal. 111
156. The MDP states that docking will be allowed for those dogs which appear to
a vet to be likely to be working dogs. However, a number of witnesses queried
how 'working dogs' could be defined (for example, by species or by owner's stated
intention) to limit docking as intended by the Executive, or how those genuinely
destined to work could be identified at a few days old. The MDP refers to gun or
sniffer dogs. The BASC suggested that this should be extended to all types of
commonly-docked working dogs, such as terriers. 112 The Minister explained that
there is no intention to exempt by breed. Executive officials agreed that it is
impossible to identify at a few days old which dogs in a litter may end up working
and, therefore, suggested that the compromise approach would be to exempt on a
litter-by-litter basis. 113
157. It is not yet clear how qualifying litters will be identified. Some witnesses
suggested that there should be a scheme to register known breeders or
purchasers of working dogs. However, the Executive officials stated that it is
intended to allow the decision to be made by the vet on the basis of some kind of
evidence (they suggested membership of particular shooting groups or holding a
shotgun licence) that the dog owner is involved in activities that may have a
genuine need for working dogs. 114
158. However, a number of other witnesses suggested that, if a dog's welfare is
likely to be jeopardised by putting it to work in certain situations, it should not be
used that way. The LACS stated that there is no evidence that docking of working
dogs' tails is genuinely necessary. 115 The BVA stated, “We do not consider that
there should be any exception to the general ban as there is insufficient evidence
to show increased liability to damage to the tail in working dogs compared to
damage to other appendages.” 116 Advocates for Animals argued that many
working breeds are not docked even though they work in similarly rough
environments to those breeds that are docked, suggesting that docking “is in fact
being done for cosmetic reasons, rather than out of any real need to protect
working dogs.” 117 Siobhan Mullan also suggested that the prophylactic objective
could also be achieved in some feather-tailed dogs simply by clipping the hair of
the tail. 118
159. In arguing for a complete ban on tail-docking (other than for treatment of
injuries) several witnesses also suggested that the issue should be seen in the
context of the integrity of the animal and the overall aims of the Bill. Libby
Anderson argued that, while some working dogs may injure their tails and
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undoubtedly suffer because of that, if a general permission was granted to dock
working dogs’ tails “we have to weigh up—using a cost-benefit equation—which
would be the more serious and systemic welfare breach” 119 .
160. The Committee agrees with the Executive’s intention to prohibit the
docking of dogs’ tails for cosmetic or breed standard purposes.
161. In principle, the Committee considers that the arguments advanced for
prophylactic docking of working dogs’ tails do not apply consistently across
all dogs which may be described as ‘working dogs’ and still owe a
considerable amount to breed standards and tradition. The Committee
considers that there are also very significant problems about how any
exemption for working dogs may be formulated and applied in practice and
heard a range of conflicting evidence on this issue.
162. As outlined in paragraphs 156 and 157 above, the Executive’s approach
is to exempt by litter, and to put the onus of accountability on vets (who may
be required to make a judgement on the basis of insufficient evidence). The
Committee does not consider that this approach offers a sufficiently robust
method of confining the exemption to genuine working dogs. It appears to
have the potential to allow too wide an exclusion and may result in the
intention of the provision being too easily undermined. The Committee,
therefore, recommends that the Minister gives further consideration to
whether this is necessary or workable.
Consistency with UK provisions
163. HM Revenue and Customs noted that the UK Bill creates a prohibition on
importing docked/nicked horses in only part of the UK, and welcomed the
commitment to introduce amendments that would apply this (and any other
provisions with implications for external border controls) uniformly across the
UK. 120
164. More generally, a number of other witnesses expressed concern that, without
a consistent UK-wide approach to mutilations, obvious loopholes will be exploited
with, for example, serious welfare implications for young puppies being
transported from Scotland to England to have their tails docked. Inspector Stuart
Shearlaw, of Central Scotland Police Animal Health and Welfare Department,
suggested that it may not be possible to proceed with a more stringent policy on
tail docking in Scotland in these circumstances. 121 However, others argued that
this potential for evasion should not, in itself, discourage the Scottish Executive
from pursuing a more extensive prohibition, suggesting only that, if the UK position
is different, further consideration needs to be given to how to secure effective
compliance in Scotland.
165. The Minister stated that, at the time of preparing the Bill, he had expected the
proposals on tail-docking for Scotland and the rest of the UK to be similar. The UK
Government has, however, now indicated that its preferred position is to maintain
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the status quo, without further restriction. The Minister advised that the
Government has now conceded that it will allow a free vote on the issue at some
point in the parliamentary process of the UK Bill. If it is the will of Parliament, the
Government will then move to limit tail-docking to working dogs in a similar
provision to that proposed in Scotland. In debate on the UK Bill it has now been
indicated that the Government may allow a free vote on a full ban on the nontherapeutic tail docking of dogs. In advance of the UK position being resolved, the
Minister stated that he did not have any specific proposals on how to address any
possible enforcement difficulties, but did not indicate that he intends to weaken the
Scottish proposal to match any which might be agreed elsewhere in the UK. 122
166. The Committee accepts, in principle, that the Executive should proceed
with legislation on tail-docking even if it differs in approach from that
eventually agreed under the UK Bill.
Other issues
167. Aside from these main disputes about specific procedures, evidence
suggested quite a degree of unease about the clarity of this provision. Despite the
definition of 'mutilation' relying on established wording, some witnesses suggested
that its scope is not entirely clear. The NFU Scotland suggested that it is not, for
example, clear whether statutory tagging of livestock is a mutilation in these terms.
Others raised questions about identification tattooing of other animals, such as
greyhounds, as it appears that only tattooing of farm animals is mentioned.
Similarly, some witnesses suggested that how the regulations would regard
practices which do not pierce tissue but apply pressure should be clarified. This
may include some masks for game birds and possibly couping of horses (which
causes pressure that changes the gait). At present couping of horses is not
mentioned (which suggests that it is not regarded as interfering with sensitive
tissue or bone structure). The Game Farmers’ Association suggested that the
wording in the definition should be changed from ‘interference with’ to ‘damage to’
sensitive tissue or bone structure. 123
168. There was significant confusion amongst witnesses, with many unclear or
unaware of the Executive's intentions to exclude certain practices. The MDP, for
example, does not state whether neutering of pets is to be excepted from the
offence, or whether castration of horses is one of the normal practices to be
excepted. The British Deer Society also noted that castration of farmed deer is
common, but is not mentioned, nor is the removal of antlers. 124 The BASC
suggested that beak trimming and the use of bits and specs in game bird rearing
should be excepted. 125 The LACS, however, argued that beak trimming is an
unacceptably aggressive management practice and raised concerns that the MDP
leaves it unclear whether this will be allowed for game birds. The LACS suggested
that the need to permit invasive management techniques to control aggressive
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behaviour is the wrong approach and that management practices which avoid
such behaviour arising should be encouraged. 126
169. It was a matter of some concern to witnesses that clarification was coming
only from statements by Executive officials or accompanying documents, and not
from a source which could be scrutinised and amended, such as the Bill itself. A
number of witnesses expressed unease at the uncertainty of not yet knowing
definitively which procedures may be exempt, and the relative inability of the
Parliament to scrutinise the policy or consider amendments when the exceptions
are not on the face of the Bill. The extent of the concerns about the detail of the
proposed regulations means that they cannot be sufficiently clarified at present.
However, when it is actually presented, the subordinate legislation must be
accepted or rejected in whole by the Parliament and cannot be amended. This led
some to suggest that more detail should be in the Bill – particularly if the policy is
well enough developed so as to be ready to bring into force at the same time as
the Bill. The flexibility to amend excepted procedures in the future could still be
achieved by a subordinate legislation power.
170. Some witnesses noted that the Bill does not contain a requirement to consult
before introducing regulations on exceptions, while the UK Bill does require this.
The Subordinate Legislation Committee raised this with the Executive and officials
have stated that this omission is an oversight and propose to rectify it by an
amendment. 127
171. The Committee welcomes the Executive’s commitment to propose an
amendment to make statutory provision for consultation before any
instrument is made to exempt certain practices from the prohibition on
mutilations.
172. While noting that the Executive intends to exempt certain common
practices, the Committee requests that the Minister considers whether this
risks confusing common practice with good practice. The Committee also
requests that he provides further information on how he plans to ensure that
practices will be kept under review so that those which may be outdated, or
which may be addressed by other changes in animal management practices,
are removed from the list of exemptions.
Cruel operations
173. Section 19 restates an offence of performing an operation without due care
and humanity. This was generally welcomed by witnesses. Some concern was
expressed about the extent to which a person responsible for an animal should be
liable for an offence under section 19(2) if the operation is carried out by, for
example, a vet. Some witnesses also raised concerns about how this section
interacts with other regulation of the veterinary profession and whether a negligent
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vet could be prosecuted under both pieces of legislation as well as the animal's
owner being prosecuted under section 19(2) 128 .
174. The Committee recommends that the Minister considers whether
further clarification is required on the interaction of this section with
regulation of the veterinary profession.
Administration of poisons
175. Section 20 makes it an offence to give poisons, or permit them to be given.
The Executive intends to exclude vermin, as they are not considered protected
animals 129 – but some witnesses suggested that the difficulty with the definition in
section 15 (particularly 15(a)) potentially confuses this. For example, if rats are
regarded as a kind of animal commonly domesticated in the British Islands,
poisoning a rat may be an offence under section 20. The BASC stated that there is
no general legal definition of 'vermin' and so it is not clear what the legal basis for
the Executive's statement is, or what other animals it applies to. 130
176. The BASC pointed out that the lack of clarity discussed in paragraph 129
above also applies here. Section 20(1) only makes it an offence to poison a
protected animal, but section 20(2) makes it an offence to permit someone else to
poison any animal for which a person is responsible. It is not at all clear why the
two different definitions of animal are used here. If there is a practical difference
between them, it is not clear why a person responsible for certain animals might
commit an offence only by allowing someone else to poison it and not by doing it
themselves.
177. Other witnesses suggested that section 20 should be amended to apply
explicitly to allowing horses to be poisoned by ragwort. Exposing a horse to
ragwort, or other poisonous plants, may well be an offence under other sections of
the Bill. However, the British Horse Society suggested that it should be given
added force by being stated explicitly. 131 The Minister stated that he considered
section 22, obliging action to ensure the welfare of animals, placed a greater onus
on people owning and working with horses to take steps to avoid ragwort
poisoning. 132
178. The Committee welcomes the Minister’s clarification on the application
of the Bill to ragwort poisoning. The Committee requests that the Minister
clarifies how section 20(1)(b) would be interpreted in the case of inadvertent
or accidental poisoning (for example, due to the use of fertilisers or
pesticides, or a companion animal ingesting a household product which was
not stored out of reach). The Committee also requests that the Minister
considers further the points outlined in paragraphs 175 and 176 above.
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Animal fights (Section 21)
179. The creation of specific offences in relation to animal fights was widely
welcomed. The Scottish SPCA specifically welcomed the inclusion of possessing
equipment designed or adapted for use at a fight as an aspect of the offence. 133
180. There was some confusion amongst witnesses as to the extent to which acts
preparatory to a fight would be covered by the Bill. Mike Radford also raised
concerns about whether it is clear whether a fight actually has to take place before
there is an offence, and whether the offences occur only in respect of specific
fights or in respect of fighting in general. This provision appears to require further
explanation.
181. Section 21(5) also seems to open the possibility that placing a protected
animal (for example, a dog) in a situation where it may fight with a wild animal
would be an offence. The LACS suggested that the Bill should address the fact
that, as part of lawful hunting activity, terriers may be placed in situations where it
is known that fighting with wild animals may be a consequence. 134
182. There was wide agreement from witnesses that recording an animal fight is
the most profitable aspect of the practice, and that possession of images or
recordings of animal fights without reasonable excuse should be specifically
included as an offence. Several witnesses suggested that outlawing possession of
recordings would undermine the entire animal fight industry rapidly.
183. The Committee recommends that the Minister seeks to amend this
section to prohibit the possession of recordings of animal fights.
184. The Committee also requests that the Minister clarifies whether section
21(5) could interact with otherwise-lawful hunting activity, and considers
whether further guidance or a code of practice may be necessary on this
issue.
PROMOTION OF WELFARE
185. There are also a number of provisions in the Bill which are intended to
ensure that animal welfare is actively promoted, rather than harm simply avoided.
This positive emphasis received very wide support and was regarded by witnesses
as a very significant and welcome development in legislation. A number welcomed
it as symbolic of a move away from regarding animals simply as possessions with
welfare considerations being seen only as a by-product of this.
186. The Scottish SPCA suggested that, while the 1912 Act has “proven
satisfactory in addressing clear-cut cases of unnecessary suffering to an animal, it
has generally proved inadequate in preventing cruelty and suffering”. 135 Mike
Radford noted that the idea of unconstrained property rights over animals had
been gradually offset by legal regulation of treatment, firstly by prohibition of
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cruelty and later by the development of welfare standards. 136 Many witnesses
stated that this development of welfare standards had advanced for farm animals
but this Bill will now lead to real strengthening in respect of companion animals.
187. Again, a number of issues were raised in evidence about the detailed
interpretation and application of the provisions. These, however, have to be seen
in the context of the very strong support for this development.
Ensuring welfare of animals (Section 22)
188. While section 17 requires unnecessary suffering to be avoided, section 22
introduces a basic requirement to ensure that all an animal's needs are met. The
basic offence of failure to ensure the welfare of an animal for which a person is
responsible received widespread support. It was regarded by most witnesses as a
major advance, addressing the major weakness in existing law, and as the most
significant aspect of the Bill.
189. Mike Radford suggested that this section contains very unusual wording for
defining an offence 137 , and a large number of comments were made in evidence.
Some witnesses expressed concern that the drafting of subsection (1) weakens
the intention of the provision. The requirement to ensure welfare is qualified in a
number of ways. Executive officials stated that, without these qualifications “it
might be expensive, difficult or onerous for someone to fulfil that duty in particular
cases.” 138 A significant amount of evidence was received on the qualifications.
a) The action required is that which is ‘reasonable in the circumstances’.
190. Mike Radford suggested that this implies a strict liability, focussing on the
action rather than on the person’s state of mind, or the skills and resources
available to them. 139 In this regard, a number of witnesses noted that the UK Bill
uses the phrase ‘reasonable in all the circumstances’. The practical significance of
this drafting difference is not clear, but the inclusion of ‘all’ may allow mitigating
factors to be taken into account. Witnesses noted that difficulties ensuring animal
welfare may be connected to other social and economic difficulties faced by
people. There was general concern that the force of this section should not be
diminished by taking that into account in deciding whether an offence has taken
place. However, Mike Radford argued that this meant all the more emphasis has
to be given to education, guidance and support being given to people experiencing
difficulties caring for animals. 140 This is discussed further at paragraphs 198-9
below.
b) The needs of the animal are to be met ‘to the extent required by good practice’.
191. There are already a number of statutory codes of practice regulating farm
animal welfare, stemming from EU obligations. The NFU Scotland suggested that
the duty to ensure the welfare of farm animals should be interpreted in terms of
these codes, and objected to any more stringent obligations which may put
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Scottish farmers at a competitive disadvantage. 141 It suggested that the various
quality assurance schemes already meant that farmers were following best
practice and were incorporating the needs mentioned in this section.
192. However, some witnesses felt in particular that this qualification may prove
too wide a defence and undermine the clarity of the section. For example,
witnesses suggested that some practices which may be commonplace and
accepted industry or breed standards may nonetheless be counter to an animal's
welfare, or there may simply be too wide a range of views as to what constitutes
good practice in a particular case. COSLA suggested that the potential for this to
undermine the intention was greatest where there was no written good practice
guide for a species. 142 The range of concerns suggests, at least, that further
guidance is needed on how good practice will be interpreted when deciding
whether an offence has been committed.
193. Siobhan Mullan suggested that the phrase ‘in an appropriate manner’ would
be preferable to ‘the extent required by good practice’, not least because it seems
to refer to what is required for the individual animal rather than a husbandry
system. 143 She also suggested that an alternative is to amend the qualification to
read ‘good practice and scientific knowledge’. That would mean that particular
animal management practices are not acceptable only on the basis that they are
commonplace, but if they have some credible scientific justification in terms of
ensuring welfare. 144
c) Any lawful purpose or activity
194. In considering whether welfare is being ensured, regard is to be had to ‘any
lawful purpose for which the animal is kept’ and ‘any lawful activity undertaken’ in
relation to it. This could also raise similar concerns and create difficulty in the
interaction of different legislation. This led some to suggest that the animal welfare
legislation would therefore be applied as the 'lowest common denominator'.
195. The SRPBA stated that “almost every lawful activity undertaken by man in
respect of animals involves to some extent the restriction or limitation of the five
'needs' outlined in section 22(3)”. 145 It therefore felt there is some insecurity for
animal owners in subsection (2) only stating that 'regard is to be had' to lawful
activities, and argued that it should be a definitive exception. The LACS, by
contrast, stated that lawful activity should not justify a failure to take reasonable
steps to ensure welfare. 146
196. There was wide support for the inclusion in section 22(3) of five criteria of
animal welfare to which regard should be had in deciding whether an animal’s
needs have been met. However, again, concern was expressed that some
common and lawful practices (in both farming and pet-keeping) could never satisfy
these and so their value is reduced. For example, some witnesses suggested that
keeping a pet dog in a high-rise flat would breach (3)(a), or that exhibiting normal
141
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behaviour patterns (c) would be almost impossible to secure for many companion
animals. Similarly, many people who wish to keep a single animal as a pet could
not satisfy (d). On similar arguments, witnesses suggested that the extent to which
this section interacts with other regulation of circuses and zoos needs to be
clarified.
197. A number of witnesses suggested that it is not clear why the list in subsection
(3) is based on the Farm Animal Welfare Council's well-known 'Five Freedoms' but
chooses to depart from them. The FAWC itself expressed concern that omitting
some aspects of the list would cause confusion. 147 Suggestions from witnesses for
additions to subsection (3) included the need for freedom from fear and distress
and from thirst, and for appropriate human care.
198. Some witnesses noted that the offence is likely to take place in the domestic
setting – raising a philosophical issue about the difficulty of policing it. However,
Mike Radford and others suggested that the impact and effectiveness of this
section will not be achieved primarily through prosecution, but by applying
significant resources to intervention and education. 148 The Scottish SPCA stated
that the new offence is unlikely to cause “an explosion in prosecutions” – rather it
will allow inspectors to intervene earlier to safeguard welfare if necessary and act
as a deterrent to those who keep animals on the boundaries of acceptability. 149
199. The Scottish SPCA, and Mike Radford, argued that explicit provision should,
therefore, be made for an inspector to impose a ‘care order’ as an interim or
preliminary measure before being permitted to consider seeking prosecution under
this section. 150 COSLA also emphasised that the usual practice is for a range of
attempts to be made to persuade and change behaviour before pursuing
prosecution. It suggested that this should be explicitly recognised in the Bill, and
that the success of the Bill should be measured in more detailed ways than simply
the number of prosecutions pursued and convictions secured. 151 The International
League for the Protection of Horses argued similarly for provision for a statutory
improvement notice to be issued to help prevent suffering occurring. 152 Similar
statutory notices are available under the Welfare of Farmed Animals (Scotland)
Regulations 2000 and are regarded as having worked well.
200. The Committee welcomes the positive provision for ensuring the
welfare of animals. The Committee also welcomes the Minister’s statement
that he accepts the arguments heard in evidence and intends to lodge
amendments to introduce provision for care orders.
201. The Committee believes that it is particularly important that welfare
provision continues to develop as understanding and best practice change.
The Committee, therefore, requests that the Minister considers whether ‘to
the extent required by good practice’ should be replaced by ‘in an
appropriate manner’ in section 22(1), as discussed at paragraph 193 above.
147
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Further provision to ensure animal welfare (Section 23) and Licensing and
registration of activities (Section 24)
202. Section 23 underpins the offence in section 22 by giving Ministers a very
wide and general subordinate legislation power to introduce regulations on animal
welfare. Any such regulations would be by draft affirmative procedure, and section
23(5) requires consultation to be undertaken before preparing regulations.
203. Section 24 gives a similarly wide power for Ministers to bring forward
regulations to prohibit certain activities unless they are registered or licensed. This
is also subject to draft affirmative procedure and an obligation to consult. The
Policy Memorandum suggests that the combined effect of these two sections (and
the power in section 34 to issue codes of practice, which appear likely to be issued
to cover some of the same activities) will define and regulate more clearly what is
required for different types of animal and different situations.
General
204. Many witnesses regarded these sections as fundamental to the development
of animal welfare legislation, and agreed with Dr Mark Eisler that there is a strong
case for standardisation of the approach to licensing, on issues such as frequency
and manner of inspections (which are currently left to individual local authorities),
so that there is a uniform standard of welfare. 153 The BVA stated, “We consider
that animal welfare legislation requires regular updating to keep abreast of current
scientific knowledge and best practice. The legislation is rarely a high priority for
any government and so the introduction of additional primary legislation has often
in the past been left to Members to introduce. This has resulted in the much
amended and often out of date legislation currently in place which this Bill is to
replace. The ability to make secondary legislation will allow Scottish Ministers to
relatively easily amend legislation to ensure it is coherent and current.” 154
205. However, on principle, the breadth of the powers in sections 23 and 24
caused concern for some witnesses. They allow subordinate legislation to be
made to cover virtually any situation, and allow provision to make a breach of the
regulations or licence conditions an offence punishable by a maximum of six
months' imprisonment and a fine (currently, of up to £5000). The power is limited
only by the need for the regulations to be in ‘connection with ensuring the welfare
of animals’ and by the need to consult before making regulations.
206. The SRPBA suggested that the power should be limited to steps which are
necessary to address a proven welfare issue, based on scientific evidence or
veterinary advice. 155 Others, such as the SGA, agreed that a relatively expensive
process such as requiring licensing of certain activities should only be imposed
where there is a proven welfare problem with the activity. 156 Several witnesses
agreed that consultation on each proposed set of regulations must be sufficiently
long and accessible. The Subordinate Legislation Committee also raised questions
with the Executive about the unusual breadth of this power.
153
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207. A number of very substantial policy intentions are stated at paragraphs 74-80
of the Policy Memorandum. Some activities are specified as likely to be addressed
by codes of practice and regulations. Others are specified as likely to be
addressed by either a registration requirement or a licensing scheme. The policy
intention to develop such a wide body of welfare provisions was generally
welcomed as increasing the regulation of some activities which were, in some
cases, previously regarded as potentially problematic but difficult to police.
However, evidence was received on a significant number of specific concerns.
208. COSLA indicated that the distinction between activities which should be
registered, and those which should be licensed, is welcome. 157 However, many
witnesses focused on the careful judgement which requires to be made as to
which activities might require licensing rather than the less onerous registration.
The Explanatory Notes state that registration will be used where an authority ought
to know about the existence of an activity, but the additional controls and costs of
licensing are deemed unnecessary or burdensome. 158 The Financial
Memorandum states that registration may be for up to five years, with one initial
inspection. 159 Licensing of activities will be for 3 years, with inspection no longer
always being required annually (as has generally been the case with activities
which are currently licensed) but every year, 18 months or three years depending
on a risk assessment.
209. COSLA welcomed the extension of the time for which a licence may be valid.
However, it argued that inspectors must have the power to inspect premises other
than when a licence is applied for or renewed. 160 Section 24 allows regulations to
include provision for powers of entry etc in the case of breach or suspected breach
of the licence or registration. However, many other witnesses expressed a
significant degree of concern that the extension of time for licensing would be a
retrograde step, and that it is not clear what the risk assessment for determining
the period of inspections is to be based on. 161
210. Several witnesses argued that all premises should be inspected annually, as
it is unclear how potential welfare problems would otherwise come to light. This
obviously raises significant resource issues. Libby Anderson suggested that the
extended time period may be designed to offset the cost increases resulting from
more activities being licensed. However, she argued that a minimisation-ofregulation approach is not tenable where the protection of animals is the issue. 162
211. In this regard, the Pet Care Trust also argued that it is inconsistent to charge
for licensing under Part 2 while the Policy Memorandum states 163 that there is no
proposal to charge for the risk assessment or licensing of animal gatherings under
Part 1 of the Bill. A number of witnesses felt that the costs on individuals and
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businesses for licensing may be substantial – particularly if the fee is increased if
the time period for a licence is extended. 164
212. The Committee requests that the Minister provides further information
on how he plans to address the concerns raised about reducing inspections
from the current usual annual basis.
Animal sanctuaries
213. There was very wide agreement from witnesses that addressing animal
sanctuaries is urgent, as there are known problems and situations can arise where
animals can deteriorate rapidly in large numbers. Concerns were raised about the
policy intention of addressing only the 50 largest animal sanctuaries in
Scotland. 165 IFAW suggested that focussing on the 50 largest had no objective
basis, and may, in fact, lead to welfare problems if animals from these large
sanctuaries had to be re-homed in small ones with no overall assessment having
been made of the capacity of the sector. 166 COSLA, the Scottish SPCA and others
stated that many sanctuaries developed almost unintentionally, with people
gradually building up collections of animals and then often finding that they did not
have the resources to provide proper welfare standards. They suggested that the
problem was not with large established sanctuaries, but with these smaller
ones. 167 Many of these may be difficult to identify and to define as distinct from
people keeping animals in a domestic setting, but several witnesses argued that
all animal sanctuaries should be addressed.
214. It was also suggested that sanctuaries should be licensed rather than
registered. A registration scheme would simply provide notification on where the
animals are. Inspection would only occur if suspicion of a problem arose, and this
would be too late for achieving the Bill’s aim of actively preventing harm. IFAW
argued that the proposed five-year term of registration may be longer than the lifespan of many animals in a sanctuary. 168 Sanctuaries may often deal with animals
which require a very high standard of care and expertise. Licensing would provide
the much greater protection and security of more regular inspections and the
increased possibility of sanctions being enforced. Several witnesses also argued
that the stated intention of addressing sanctuaries in 2008 is too long to wait.
215. The Scottish Sea Life Sanctuary argued that any sanctuaries and similar
establishments covered by the standards in the Zoo Licensing Act 1981 should be
exempt from any duplicate registration, and that any potential overlap or conflict
between the Bill and that Act should be clarified. 169
216. Executive officials stated that consultation on addressing sanctuaries would
look carefully at the options for both registration and licensing, and would consider
how the numbers and types of animals kept might determine the best option. 170
164
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The Committee welcomes this recognition of some of the complexities of the
issue. The Minister explained that the priority for producing subordinate legislation
under this section is first to update and re-enact existing schemes, and only then
to move on to registration and licensing of activities not previously addressed in
legislation. He indicated that it would be difficult to make faster progress with
present resources. However, he stated that he was willing to consider moving
more quickly on particular issues if the Committee expressed that desire. 171
217. The Committee notes the evidence on the difficulty of defining a
sanctuary, and on the fact that simply targeting regulation at the 50 largest
sanctuaries is unlikely to be an adequate basis for addressing potential
welfare problems. The Committee welcomes the Minister’s commitment to
give more detailed consideration to extending regulation of sanctuaries
beyond the largest 50, and to whether registration or licensing is a more
appropriate approach to regulation of sanctuaries. The Committee also
recommends that the Minister gives further consideration to producing
legislation on this issue – and others – earlier than currently intended. The
Committee considers the issue of the proposed timetable for regulation
further at paragraph 299 below.
Other specific activities
218. The Executive’s proposal also to regulate the trade in young pet animals by
dealers was welcomed without reservation. This was originally the subject of a
Members’ Bill proposal by Christine Grahame MSP. 172 The Memorandum on
Delegated Powers states that a draft instrument to achieve this will be issued for
consultation during the passage of this Bill.
219. Several witnesses questioned the Executive’s proposal to license pet fairs
when many doubted their legality at present and challenged their welfare
credentials. COSLA suggested that it would be a retrograde step to legitimise
these by introducing a licensing scheme. 173 The Pet Advisory Committee and
others also stated that they do not consider such fairs to be legal. 174
220. The British Horse Society specifically objected to the proposal that riding
establishments should be inspected for licensing every 3 years, suggesting that
changes in staff and horses make this too long to ensure welfare. The Society also
argued that livery stables should be licensed, as the proposed registration does
not offer sufficient control. It also suggested that the definition of livery stables
should include equine dealers’ yards. 175
221. Some witnesses raised the issue of why farming should be distinct from other
activities that may require licensing or registration. The NFU Scotland argued that
any extension of licensing into farming should be based on consultation with the
171
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sector. 176 The Executive states that inspection of farms is likely to take place in
connection with other purposes and offers other opportunities where any welfare
offences in relation to livestock are likely to come to light. 177
222. The British Deer Society suggested that a number of activities associated
with management of deer should be covered in the Bill, perhaps by a licensing
scheme. It expressed its disappointment that previous commitments in the various
consultation papers to include welfare-based revisions to the Deer (Scotland) Act
1996 in this Bill had not been pursued. 178
223. IFAW also noted that the Bill, and the accompanying documents, make no
comment on internet sales when discussing licensing of pet dealers. It suggested
that internet selling of live animals could not adequately verify the age of the
purchaser or ensure that advice about animal care was passed to purchasers. It
suggested that the UK Bill’s proposal to license internet traders should be
replicated in Scotland so as to avoid such traders relocating. 179
224. Although the issue of falconry was not raised in evidence, it has been drawn
to the Committee’s attention that there may be a case for regulation of that activity.
The Committee is, therefore, seeking further evidence on this prior to Stage 2.
225. The Committee invites the Minister to note the detailed issues raised in
evidence. In particular, the Committee requests that the Minister clarifies
how animal health and welfare issues for farms are addressed in different
legislation and explains exactly how regular inspection on farms covers
these.
226. The Committee also requests that the Minister comments on the
evidence of the British Deer Society and explains his intentions in respect of
deer welfare legislation.
227. The Committee recognises that there are a number of issues relating to
the trading (and advertising for sale) of pets on the internet and requests
that the Minister clarifies how similar provisions to those in the UK Bill to
licence internet traders could be applied to Scotland.
Animal welfare bodies
228. Provision in section 33 to establish animal welfare bodies was generally
welcomed, although some witnesses were not clear how these would relate to
existing bodies. Others suggested that this section should require any body
constituted under it to include individuals with acknowledged industry expertise in
the relevant field.
229. Some suggested that existing expert bodies should be used – for example,
the Farm Animal Welfare Council is a long-standing statutory body which reports
to Defra and the devolved administrations. The Council itself stated that it “hopes it
176
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can continue to discharge its primary responsibility to the Scottish Executive by
offering advice on farm animal welfare issues in line with its remit.” 180 Executive
officials stated that it was intended that the Council’s role should remain, but that
the section would give Ministers the power to specify a statutory role for other
bodies (such as the Companion Animal Welfare Council, which is currently nonstatutory) and to fund them and make provision for them to co-operate and share
information. 181
230. The Committee notes that there is a range of organisations with
relevant expertise, some of which have a specifically Scottish focus. The
Committee requests that the Minister provides further clarification of his
intention in respect of animal welfare bodies.
Animal welfare codes
231. Section 34 provides a wide power to issue animal welfare codes. This will be
by subordinate legislation subject to the draft affirmative procedure, and section
34(2) requires Ministers to consult before making a code. It will not, in itself, be an
offence to breach a code, but whether a code has been complied with will have
status as evidence in respect of other offences. This is expected to be of particular
use in regard to the offence of failure to ensure an animal’s welfare (section 22).
232. This power was widely welcomed, with many witnesses noting that existing
codes had been effective and worthwhile tools to improve welfare. Statutory codes
have so far focused on farm animals, although different agencies and interest
groups have also promoted voluntary codes of practice relating to particular
companion animal issues. The Executive has indicated that it intends to use this
section to extend the body of statutory codes to companion animals. 182
233. The Financial Memorandum 183 lists a number of areas for which codes will
be produced over a period of approximately five years. This includes: pet shops,
pet fairs, animal boarding, riding establishments, livery yards, tethering of horses,
greyhound racing and game bird rearing. A number of organisations involved in
these areas expressed a desire for the statutory codes to build on existing
voluntary codes. A number of witnesses accepted that the rearing of game birds
could be addressed in a code, to some extent bringing the activity in line with
poultry rearing. There was general welcome amongst land management interests
for the intention to base this on an existing voluntary code. However, the LACS
expressed serious concerns with this. 184 The consultation process for the codes
will, therefore, need to be wide and accessible.
234. The Committee has also previously considered Petition 604 to the Parliament
on the welfare of racing greyhounds, and has welcomed previous assurances from
the Minister that the issues raised by the petition would be addressed in this Bill.
The Committee, therefore, welcomes the intention to produce a code on
greyhound racing and recommends that the issues are fully considered in
180
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consultation on that code – although it notes that this is not intended to be finalised
until 2010.
235. The LACS argued that the codes should not simply provide guidance, but
should set minimum standards. 185 Siobhan Mullan also suggested that, for clarity,
they should be divided into legal requirements, recommendations and best
practice. 186
236. As discussed at paragraph 201 above, the Committee again requests
that the Minister clarifies exactly how he will ensure that codes can
accurately reflect developing best practice rather than enshrine existing
common practice.
Prohibition on keeping certain animals
237. Section 25 introduces the power for Ministers to prohibit the keeping of
certain animals in domestic or other premises. Again, this power would be
exercised by subordinate legislation subject to draft affirmative procedure and
section 25(5) requires Ministers to consult before making such regulations. The
Policy Memorandum focuses on the possibility of prohibiting the keeping of
primates in domestic premises as it is deemed extremely difficult adequately to
provide for their welfare. Some witnesses expressed concern at the breadth of this
power, and there was uncertainty about the extent to which it was intended to use
this power, or how the boundary between domestic and other premises could
always be drawn accurately.
238. The Scottish Exotic Animal Society stated that it could see no reason for
Ministers to be granted this power, as sufficient controls already exist on
endangered or dangerous animals. It suggested that – in common with the general
approach in the Bill – the law should address the few people who mistreat animals
rather than prohibit every private individual from keeping them. It cited examples of
private keepers who have contributed valuable research and experience to
conservation and rearing programmes. 187 The Pet Care Trust also argued that the
emphasis should be on establishing that an animal’s welfare is satisfactorily
catered for, rather than a blanket prohibition. 188
239. The IFAW, by contrast, stated that it was virtually impossible to see how pet
ownership of primates can provide fully for any of the needs outlined in the Bill,
and urged the early introduction of regulations under this section. 189 The BVA
supported this, stating that it is “impossible to properly provide for the welfare of
primates in domestic premises”. 190
240. It appears that some explicit clarification of the premises to be covered by
any prohibition may be necessary. More generally, IFAW suggested that
ownership of exotic pets should be prohibited, allowed only under licence or, at
185
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minimum, should be the subject of regulations and codes of practice under
sections 23 and 34. 191
241. Executive officials confirmed that section 25(4)(f) would allow the Minister to
make an exception to a general prohibition on the keeping of an animal if “satisfied
that the knowledge of the keeper and the conditions in which the animal was kept
were such that the animal’s welfare could be ensured”. 192 Officials also confirmed
that any regulations would have ‘retrospective’ effect in the sense of outlawing any
such animals already kept. They stated that “an existing keeper of a primate could
be allowed to keep the animal, despite a general prohibition, if that were in the
best interests of the animal’s welfare. Each case would be examined on a case by
case basis and there would not be a general exemption for existing keepers to the
prohibition.” 193 IFAW indicated that there are thought to be 1,500 - 3,000 primates
already kept as pets in the UK. 194 It is not clear how prohibiting this could be
enforced, or whether this would mean that existing pets would need to be
destroyed or risk being abandoned.
242. The Association of Circus Proprietors argued that the Bill is far too skeletal. It
stated that a ban should not be introduced without independent scientific or
veterinary opinion. It was concerned as to whether this section could affect the
keeping of performing animals. It also suggested an alternative of a licensing
system, with conditions laid down by vets, and a code of conduct. 195 Similarly, the
Royal Zoological Society of Scotland expressed concern that there should be
clarification of whether the section is intended to impact on zoos. It suggested that
the Bill should be amended to explicitly exclude zoos and other organisations
which participate in research and breeding programmes and are members of zoo
associations with strict membership codes and inspection procedures. Executive
officials stated that it is not intended to regulate specialist establishments such as
zoos under this section. 196
243. The UK Bill does not include a provision similar to section 25. While
regulations under section 25 could include provision for enforcement, it was
suggested that the lack of similar powers in the UK Bill could cause enforcement
difficulties. HM Customs and Revenue confirmed that its role is to enforce the
import controls in relation to CITES 197 listed species and it could not prevent
import if appropriate paperwork was in order, even if the keeping of the species
was prohibited by this section.
244. The Subordinate Legislation Committee sought information on the extent of
the power. The Executive has indicated that it intends to lodge an amendment to
limit the power by requiring the Scottish Ministers to ‘have regard to the likelihood
of adequate care being available in the type of premises concerned’ before making
an order under this section. The Subordinate Legislation Committee is content with
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this proposal. The Committee endorses the position of the Subordinate
Legislation Committee on this issue.
245. The Committee welcomes assurances from Executive officials that this
section is not intended to apply to zoos. The Committee requests
confirmation from the Minister. The Committee also requests clarification on
how this section (and other aspects of the Bill) may apply to performing
animals.
246. The Committee also notes the intention that any prohibition on keeping
certain species will apply ‘retrospectively’ to those animals already kept in
domestic premises. The Committee requests that the Minister provides
further explanation of how he would intend to apply such a rule in a practical
and compassionate manner.
Abandonment (section 26)
247. The restatement of a specific offence of abandonment was strongly
supported by many witnesses. A number of witnesses suggested, however, that
the restatement significantly weakens the offence by allowing a defence of making
provision for an animal's welfare (i.e. possibly excusing abandonment of an animal
if a person left it a supply of food and water). The Scottish SPCA suggested that
this would make the offence more difficult to prove, as actual suffering would have
to be established. 198 Libby Anderson also suggested that locating this offence in
the ‘ensuring welfare’ section of the Bill rather than the ‘protection from cruelty’
section did not adequately recognise its seriousness. 199
248. The Scottish SPCA argued that the approach of the Abandonment of Animals
Act 1960 (which this section replaces) should be maintained by replacing the
words in subsection (2) with an express provision that the offence is committed if
the animal is abandoned ‘in circumstances likely to cause suffering’ (i.e. whether
or not actually caused). 200 It did not accept the Executive's argument for limiting
liability. 201
249. Some concern was also expressed at potential confusion in connection with
the definition of protected animal in section 15, discussed above. It was suggested
that the release of certain reared animals, or the release of animals from a
sanctuary back into the wild, could constitute abandonment if it was deemed that
insufficient provision was made for their welfare.
250. The Policy Memorandum states that the Bill is not intended to cover game
birds after release. 202 However, the evidence of various witnesses suggests that
they do not have the confidence that this intention has been clearly translated into
the Bill. The economic contribution of these activities, and the undesirability of their
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legality coming into doubt, was emphasised by some. BASC stated that 20 million
pheasants are released each year in the UK. 203
251. Some witnesses suggested that there may be some disputes over the
interpretation of whether released game birds could be classed as abandoned, or
become wild birds. Some reassurance was given by the Policy Memorandum. The
BASC also stated that it was not aware of any prosecutions for abandonment in
these circumstances being brought under previous legislation. 204 It, and other
witnesses, suggested that concerns on this point were based on a
misunderstanding of how game birds were released.
252. The LACS, however, argued that game birds cannot be truly considered wild
even after release, and so disputes the definitive statement that such birds should
not be covered by the Bill after release. It suggested that there is a very low rate of
survival of birds through to the next season, indicating that they struggled to find
food and reproduce. 205 This was disputed by the SGA. 206
253. The SGA suggested that a person who caught an urban fox or a house
mouse and misguidedly released it in a rural area would effectively commit this
offence. The Game Conservancy Trust suggested that this degree of confusion
meant that the Executive’s assurances of its intentions are not enough to give
people confidence that cases may not be brought, and that the wording requires
clarification. It, and others, noted that equivalent clauses in the UK Bill were
dropped due to this concern.
254. The SRPBA suggested that the release, from a sanctuary or by a
gamekeeper, of fit and healthy animals into a situation of no immediate danger
should mean that responsibility is relinquished. 207 It, and the BASC, suggested
that the wording of section 17 could be repeated in section 26 so that the offence
of abandonment is only committed if an animal is left without reasonable cause or
excuse in circumstances likely to cause unnecessary suffering. This equates with
the position of the Scottish SPCA discussed at paragraph 248 above.
255. The Minister emphasised in oral evidence that the Bill is not intended to
cover game birds after release. However, he acknowledged that “there are
practices which confuse the issue” 208 , and stated that guidance would be issued to
help clarify interpretation in practice.
256. The Committee requests that the Minister provides further clarification
on how this section may interact with the apparent confusion over the
definition of ‘protected animal’ discussed from paragraph 114 above. The
Committee also recommends that the Minister reconsiders the location
within the Bill, and the wording, of the abandonment offence, as outlined in
paragraphs 247-8 above.
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Sale of animals to children
257. Section 27 raises the age at which an animal can be bought from 12 to 16
years old. This was generally welcomed. The section does not say anything about
the ownership of an animal, simply about its sale. A number of witnesses
emphasised that it is appropriate for children to be encouraged effectively to 'own'
and care for an animal, as long as this was supervised (and the purchase made)
by an adult. Section 16(4), in fact, explicitly envisages a situation where a person
under 16 is regarded as responsible for an animal, but extends the formal legal
responsibility in that situation to the person who has care and control of the child.
The Guide Dogs for the Blind Association sought a specific exemption to allow it to
‘sell’ guide dogs for a nominal fee to young people, and considered that the sale
and full ownership should be directly to the young person rather than a responsible
adult. 209
258. The Committee welcomes the proposed change, and invites the
Minister to comment on the issue raised by the Guide Dogs for the Blind
Association.
Offering animals as prizes
259. Creating an offence of offering an animal as a prize was welcomed by many,
as 'winning' an animal is regarded as undermining an emphasis on thinking
responsibly about animal ownership, and being prepared for its care. However,
some witnesses suggested that fairs etc already sought to ensure the welfare of
animal prizes by giving guidance to recipients. The Showmen’s Guild of Great
Britain suggested that the Bill should mirror the UK Bill by excluding from the
offence any situation where the person to whom the prize is given is 16 or over or
is reasonably believed to be accompanied by a person who is 16 or over. 210 A
number of others also suggested that there should be a tightly-drawn specific
exception for high value prizes given in circumstances where the recipient would
be known to be willing and competent to care for it and appropriate guarantees
about care and destination could be given (for example, livestock, perhaps given
as a prize to raise money for charity at an agricultural show).
260. The Committee welcomes the provisions of this section.
ADMINISTRATION AND ENFORCEMENT
261. Sections 29-32, 35-42, 44 and 45 make a range of provisions on
enforcement in relation to the offences and issues addressed in Part 2. These
revise, update and supplement a number of existing provisions. Mike Radford
stated that, under existing legislation, “There is legitimate concern that effective
enforcement is compromised by a combination of inadequate powers, a failure by
some enforcement authorities properly to carry out their functions, and a
reluctance by the courts to use their powers to protect the interests of animals.” 211
209
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The enforcement powers in the Bill were generally welcomed as being adequate,
clearer than those which existed previously and more likely to lead to conviction.
The Committee did, however, receive a significant volume of evidence about the
detail of these provisions.
Dealing with animals in distress
262. Sections 29-32 provide powers for inspectors to remove – or even destroy –
animals in an emergency, before any proceedings for an offence begin. Section 30
provides for an owner to apply to the court for an animal taken into possession to
be given up to another person. This set of powers was welcomed by most
witnesses as an important underpinning of the duty of care in section 22, and as
providing the ability to prevent, in a way which was not previously possible, harm
occurring. The Game Farmers’ Association argued, however, that there should be
a specific statutory right of appeal in respect of all the sections. 212
263. COSLA suggested that the powers in sections 29(1) and 32(2) appeared to
be contradictory and required clarification as to whether an inspector or constable
could ever destroy an animal without veterinary authorisation. 213 Others also
expressed concern that the drafting of section 32 could encourage premature
decisions on the complex issue of destruction. The BVA argued that there should
always be a formal diagnosis of a disease or injury before destruction is
acceptable – in other words, that vet must always be involved. Inspectors – as
discussed at paragraph 282 below – may not always be vets. The BVA stated that
“It can be challenging for a vet to make an on-the-spot diagnosis; without a vet's
experience and training, it is virtually impossible to make such a diagnosis.” 214 ,
and that, with modern communications, it “cannot conceive any situation when
such advice would not be available” 215 .
264. While the power to take possession of animals was welcomed, some
witnesses suggested that the costs of doing so are not accurately reflected in the
Financial Memorandum. Inspector Stuart Shearlaw pointed out that the powers are
not just being given to the Scottish SPCA, as paragraph 275 of the Explanatory
Notes seems to imply, but to all inspectors and so other bodies may incur
significant costs to the public purse. 216 COSLA cited an example of a case of the
costs of caring for seized cattle amounting to £80,000 even before it came to
court. 217 The costs can extend to tens of thousands of pounds quickly for farm
animals, with little likelihood of the power to sell them subsequently generating
anything like full cost recovery.
265. The Guide Dogs for the Blind Association sought clarification of whether
there would be a formal responsibility on an inspector to notify the supervising
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organisation if an assistant animal, such as a guide dog, was subject to any of
these actions. 218
266. The Committee requests that the Minister clarifies the apparent
contradiction between sections 29(1) and 32(2) raised by COSLA. Otherwise,
the Committee welcomes the proposed powers for dealing with animals in
distress.
Offences
267. The Scottish SPCA welcomed the increased period of time – within six
months of the date of sufficient evidence coming to the prosecutor's knowledge,
subject to being within three years of the offence occurring – which section 40
provides for pursuing animal fight offences. 219 The Explanatory Notes state that
the period for pursuing all other offences is within six months of the offence being
committed. 220 The Policy Memorandum justifies the extended period for animal
fight offences on the basis that they are difficult to detect and evidence may not
come to light for some time.221
268. The Scottish SPCA suggested that these difficulties in gathering evidence
are widespread in relation to animal welfare and would justify applying the
extended time limit to all welfare offences in the Bill. It stated that it had frequent
experience of evidence arising beyond six months, and noted that the draft Bill had
included the extended time limit for prosecuting all offences. 222 In particular,
ACPOS noted that it can be very difficult to trace a person involved in the offence
of abandonment, as they may not be immediately linked to the animal involved,
and it can therefore be very time consuming to investigate. 223
269. ACPOS also noted that the offences in sections 17 to 20 omit the word
‘knowingly’ that is a feature of other animal legislation, such as the Wildlife and
Countryside Act 1981. It expressed concern that this may lead to the accusation of
people who were unaware that an offence had been committed against an animal
for which they were responsible. 224
270. The Committee requests that the Minister considers whether the word
‘knowingly’ ought to be included in the offences, and whether there is a case
for extending the period for pursuing offences other than those relating to
animal fights.
Penalties
271. A number of witnesses suggested that there should be a distinction in the
range of available penalties between those who are guilty of certain malicious acts
and those guilty of other welfare offences. Section 42 provides that the penalties in
218
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respect of animal fight offences are more severe (imprisonment for up to 12
months or a fine not exceeding £20,000, or both) than those for the other welfare
offences (imprisonment for up to 6 months or a fine up to level 5, which is currently
£5000, or both).
272. Many witnesses argued that the increased penalties should also be available
to other offences which involve acts of deliberate or malicious cruelty. Libby
Anderson noted the Executive’s explanation that the concept of an 'aggravated
offence' was not normally part of Scots law, and so a gradation of penalties could
not be specified in each offence. 225 However, some witnesses argued for the
abandonment offence to carry the same increased penalties as for animal fights.
A number of witnesses also agreed with the BVA's argument that “the increased
penalties available to courts under section 21 should also be available under
section 17 [unnecessary suffering]. Those offences also imply a degree of
deliberate cruelty, whether it be by neglect, or as a deliberate act. Such offences
are significantly more serious and therefore deserve the higher penalties.” 226 The
ILPH also suggested that provision should be made to refer repeat offenders to a
higher court. 227
273. The Committee considers that it is important for the penalty regime to
be appropriate to the severity of the offence. The Committee requests that
the Minister explains how the range of penalties proposed in the Bill relates
to existing penalties for similar offences, and considers whether the higher
penalties are available for the appropriate offences.
Post-conviction orders
274. In sections 35-39 the Bill provides for a court to make various orders in
relation to a person convicted of an animal welfare offence, including orders to
deprive the person of ownership of animals; disqualify them from keeping animals;
allow the seizure of animals where a disqualification order is breached; and allow
appeal or application for variation or termination of the orders. Again, these
provisions were widely welcomed.
275. The extension, in section 36(3) of disqualification orders so that a convicted
person could not, as previously, circumvent them by passing control of animals to
a spouse, other relative, business partner, etc was particularly strongly welcomed.
These powers are regarded as widening the scope of orders and thus dealing with
difficulties in the effectiveness of current powers. The Scottish SPCA indicated that
it had been involved in a number of cases where disqualified persons had
subverted the order by passing care of animals to a spouse or business partner,
but still being involved in their keeping. 228 The Executive’s view that
disqualification should deprive that person of the right to work with animals in any
capacity was, therefore, widely supported.
276. Disqualification orders are available only in respect of offences under
sections 17-22. The Scottish SPCA suggested that the orders should also be
225

Written submission
Written submission
227
Written submission
228
Written submission
226


196

54

Environment and Rural Development Committee, 1st Report, 2006 (Session 2)
available where someone is convicted of an abandonment offence, as it should be
considered particularly serious. 229 Some witnesses also suggested that the ability
(under section 38) of a convicted person to apply for an order to be varied should
be reconsidered, as it was not clear why a convicted person should be able to
apply for restrictions to be removed after a year.
277. Mike Radford argued that, on conviction of a person for some offences –
particularly serious ones such as animal fighting – the court's discretion should be
limited and it should be required to issue deprivation and disqualification orders in
respect of the relevant types of animals. He also argued that the words ‘instead of’
should be removed from sections 35(4) and 36(5). He suggested that deprivation
orders should not be seen as part of punishment of an offender (and therefore
possibly an alternative to other penalties), but should be seen explicitly as an
animal protection measure and should always be additional to other penalties. 230
278. The requirement for a court to state publicly its reasons for deciding not to
impose orders on a convicted person was also very widely welcomed as likely to
lead to an increased awareness amongst prosecutors of the options available, and
to greater public confidence in the effectiveness of enforcement.
279. The Committee welcomes the provisions on post-conviction orders and
the evidence that they will make enforcement more robust. The Committee
requests that the Minister clarifies whether these orders should be available
in respect of the offence of abandonment. The Committee also requests that
the Minister comments on the issues raised in paragraph 277 above, and
explains whether he views post-conviction orders as part of punishment or
as a means to protect animal welfare.
Inspectors
280. The role of inspection has been discussed at various points above as being
of central importance to the success of provisions in the Bill and subsequent
subordinate legislation. Section 44 defines an inspector and Schedule 1 sets out
the powers of inspectors. Inspections are likely to occur in a regular manner in
respect of activities which are licensed under section 24, or in response to
complaints or suspicion about possible offences under other sections.
281. The decisions of inspectors will have potentially very significant emotional
effects on some animal owners and substantial economic implications for others.
There was general concern raised that action should be taken when necessary
and by appropriately experienced and qualified persons. A considerable volume of
evidence related to whether the Bill specifies this sufficiently.
282. A number of witnesses noted the variety of different agencies currently
involved in enforcing animal welfare legislation, and the fact that they generally
work well together and provide complementary expertise. Responsibility is
currently spread between the police, national and local government and Scottish
SPCA input. However, the expected apportionment of responsibilities between
229
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them is not clear. Libby Anderson suggested that the expected interaction
between the different agencies should be formally codified. 231 Dr Mark Eisler
suggested that there is a strong case for inspectors being incorporated into a
national animal welfare inspectorate, as recommended by the Hampton Report in
2005. 232
283. Dr Eisler also recommended that inspections be undertaken only by vets as
the most appropriately qualified. 233 However, others suggested that vets tend to be
very specialised in their practices and inspectors needed to include a wide list of
people with appropriate expertise. The Pet Care Trust also expressed concern at
the costs which would be involved if vets were to become a statutory part of
licensing inspection visits. 234 The Scottish Exotic Animal Society said that it is very
difficult to find any inspectors with experience of exotic animals. 235 A number of
witnesses concluded that it does not matter so much who does the inspections, as
long as they have a minimum level of competence.
284. Some witnesses suggested that there should be national minimum training
and competence standards stated in the Bill. The NFU Scotland stated that the
expertise of inspectors is currently inconsistent. 236 COSLA stated that such views
did not accurately depict the standards, with many inspectors having a great deal
of experience and formal qualifications. 237 This was supported by other witnesses.
Local authority regulatory service departments (such as trading standards) are
generally responsible for animal welfare enforcement, with the number of
authorised officers in each authority varying significantly. Many authorities do not
have a person for whom it is their full-time job. Evidence also suggested that they
have tended so far to focus mainly on farm livestock. However, COSLA stated that
inspection was carried out in a skilled and professional manner, and in
consultation and co-operation with other experts such as vets.
285. Inspector Stuart Shearlaw stated that powers to require an animal to be
humanely destroyed without a veterinary opinion already existed in certain
circumstances, but were rarely used and had not given rise to any concerns. 238
Executive officials also stated that they were aware of no cases of complaint about
inadequately trained inspectors and had reservations about placing qualification
conditions on the Bill. 239 The Minister stated that required competences for
inspectors would be addressed in the licensing regulations under section 24. 240
286. However, several witnesses agreed with the Pet Advisory Committee that the
Bill should, at least, specify the appropriate categories of person, or characteristics
of persons, who may be appointed to the role. 241 Many also agreed with the
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Scottish Sea Life Sanctuary that there should be a register of appointed inspectors
for certain species, similar to that under the Zoo Licensing Act 1981, which is
regarded as having worked well. 242
287. COSLA, and other bodies involved in enforcement, raised concern that a
statement that inspectors would not incur civil or criminal liability for anything done
in exercise of functions under the Bill does not appear in the Bill (having been
included in the draft Bill). 243 Libby Anderson suggested that the Scottish SPCA
inspectors may be particularly vulnerable to vexatious challenges. 244
288. The UK Bill does contain such a protective statement. Some witnesses
suggested that the lack of this in Scotland may tend to constrain inspectors'
actions. The NFU Scotland and others objected to this, arguing that there should
be a liability in order to ensure a right of redress in any circumstances of
inappropriate or malicious action by an inspector. 245 Similarly, the Scottish Sea
Life Sanctuary noted that removal of an animal from a business could involve very
damaging publicity and loss of business. It suggested, therefore, that
compensation should be provided for a wrongful exercise of this power. 246
289. In connection with inspection, the LACS expressed concern at the extended
definition of domestic premises for which entry is not permitted without a warrant
(section 45(2)(b)), arguing that outbuildings should not be regarded as part of a
home. 247
290. The Committee requests that the Minister clarifies the definition of
domestic premises. The Committee also requests explanation of why the
Minister has chosen to omit any statement about inspectors’ liability.
Resources
291. Resources are referred to in regard to some specific sections above.
However, the Committee also heard concerns expressed about the resourcing of
inspection, and enforcement generally.
292. Some witnesses questioned whether there is sufficient expertise available.
Several witnesses stated that the number of vets with large animal experience is
declining. The Road Haulage Association also stated that the experience with
existing animal welfare legislation – such as welfare during transport – is that it is
inadequately enforced. 248
293. Many witnesses suggested that the statement in the Financial
Memorandum 249 that local authorities will incur no net increase in expenditure is
untenable if the Bill is to be enforced adequately. COSLA argued that this
242
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statement undermined the potential benefits of the legislation. There would be
some likely costs on all authorities in terms of increased training and perhaps extra
staff. COSLA accepts that the increased workload on local authorities is not easy
to estimate accurately. However, COSLA suggested that, rather than an additional
allocation to each authority, a central fund should be available for authorities to
draw on as required – for example, if significant costs are incurred by seizing a
large number of animals and caring for them. 250
294. The significant portion of costs which will occur as a result of subordinate
legislation was noted by several witnesses, who suggested that thorough
regulatory and economic impact assessments should be conducted for each new
proposal.
295. Concern was also expressed at the priority which will be given to
proceedings for animal welfare offences. While ACPOS stated that they could not
be regarded as ‘core policing’, it noted that complaints about animal welfare are
often exposed and dealt with by police in the course of other work. 251
296. The Crown Office and Procurator Fiscal Service stated that it did not expect
significant additional costs. In regard to questions about the priority and resources
which could be allocated to animal health and welfare offences, it stated that it did
not see specialisation among its staff as necessary or desirable. It suggested that
its existing liaison with other bodies, including the Scottish SPCA, provides an
adequate and constructive exchange of knowledge. 252
297. The Scottish SPCA meets the costs involved in looking after animals brought
into its care as the result of joint operations, but does so from charitable income. It
also funds the appointment and training of inspectors from its own funds. Its
activities mask the cost to the public purse. While the Financial Memorandum,
therefore, states that the enforcement costs on the Scottish Administration are
deemed to be relatively minor, 253 there are a range of costs on individuals and
businesses, such as fees, additional administration and insurance, etc. The
SRPBA stated that welfare standards in Scotland are already very high and that
legislation to deal with the exceptions to this should be proportionate, impose as
few costs as possible on those who care for animals and not prejudice legitimate
businesses operating on small margins. 254
298. The Committee believes that the key to successful implementation of
this Bill is in the understanding of its aims by those who own and care for
animals, and in the training of those who will promote and enforce the Bill
through inspection. There is a wide range of different stakeholders involved
in achieving this, and all need to know clearly what is expected of them.
Evidence to the Committee strongly suggests that this is not yet clear and
that a considerable amount of confusion exists.
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299. The Executive must be proactive in making the Bill work. In this regard,
the Committee believes that development of the various codes of practice
and regulations planned under the Bill should be undertaken more urgently
than currently planned. The priority task of restating existing regulation
appears to be a relatively straightforward one. The Committee recommends
that the Minister should actively consider commissioning outside assistance
to deal with this quickly so that he can move on to regulation of other
intended activities as soon as possible. The Committee believes that
delaying as long as the Executive intends – possibly taking five years or
more to bring forward regulation of some areas – risks losing focus and
momentum, and the goodwill and buy-in of the public and other
stakeholders.
CONCLUSION ON PART 2
300. As noted at paragraph 99 above, there is very broad agreement about the
general purpose of Part 2. Libby Anderson suggested that it is to some extent
regrettable that its very positive promotion of animal welfare is combined in a Bill
with animal health provisions relating largely to slaughter. 255
301. Some quite fundamental concerns remain for further clarity in a range of
definitions of different categories of animal and different circumstances and levels
of protection. While accepting the desire for flexibility, concern also remains to
ensure that the very high level of subordinate legislation discretion has appropriate
checks. Many arguments will be revisited during the development of the
subordinate legislation, and the detail has to be fleshed out in further ministerial
statements before it will command widespread support. However, the positive
overall message of Part 2 should not be obscured by the substantial detailed
comments above.
302. Subject to the recommendations made in the various sections above,
and the range of points of clarification required, the Committee is content
with the provisions in Part 2 of the Bill.
POLICY MEMORANDUM
303. Under Rule 9.6.3 the Committee is required at Stage 1 to consider and report
to the Parliament on the Policy Memorandum.
304. As noted at paragraphs 5 and 6 above, there have been a number of
consultation stages in the development of this Bill. A number of witnesses
commented favourably on the Executive’s open and participative approach in this
process. For example, the SAC stated, “The Scottish Executive can take great
credit from the time and effort of its staff in carrying out this consultation
process” 256 and Mike Radford stated, “In particular, the degree of openness,
participation, and consultation with interested parties which they have encouraged
is greatly to be commended.” 257
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305. However, some witnesses also commented that the final consultation on the
draft Bill itself allowed only 7 weeks over a summer holiday period for responses,
with no explanation for the rush. 258 The SAC also queried whether, in view of the
important provision to raise the minimum age at which a child may buy an animal
from 12 to 16 years of age, the views of young people were specifically sought.
306. One issue raised in evidence by Professor Colin Reid is not explained at all
in the Policy Memorandum. As a matter of consolidation policy, he suggested that,
since almost all of the Protection of Animals (Scotland) Act 1912 (the foundation of
the modern body of animal welfare law) is to be repealed, it may be clearer to
incorporate the surviving provisions into the Bill. 259
307. The Policy Memorandum (and Financial Memorandum) provide a significant
amount of detail on the intention underpinning several significant sections in the
Bill which provide framework enabling powers for subordinate legislation. To that
extent, the documents are invaluable and the Bill cannot be read without them.
308. However, as already noted, there are a number of areas where witnesses
have suggested that the Executive’s justification and explanation for its decisions
need to be strengthened, and on which there was considerable confusion amongst
witnesses. It has also been noted that a clear picture of policy intentions is only
possible by comparing the Policy Memorandum, Explanatory Notes, Financial
Memorandum and Memorandum on Delegated Powers. Many witnesses also
relied on individual assurances from Executive officials on the interpretation of
particular points. This suggests that the Policy Memorandum on its own has not
provided sufficient information, although that would be difficult in a context where
much of the policy is expected to be developed in future subordinate legislation.
309. The Policy Memorandum is also required to set out an assessment of the
effects of the Bill on (among other things) equal opportunities. The Policy
Memorandum covers this in only a very limited way, stating only compliance with
equal opportunities legislation. 260 This is not the same as setting out an
assessment of the effects of the Bill on equal opportunities. The Committee,
therefore, wrote to the Minister seeking a detailed assessment of how the policy of
the Bill relates to six questions (recommended by the Parliament’s Equal
Opportunities Committee). The Minister’s reply emphasises the extensive
consultation on the Bill and the fact that no specific equality issues were raised
during that process. The Executive does not generally consider that the Bill will
affect people differentially on the basis of any of the personal attributes identified
by the Equal Opportunities Committee.
310. The Policy Memorandum is also required to set out an assessment of the
effects of the Bill on sustainable development. Again, this issue is covered in a
very limited manner with no detailed assessment of the effects. 261
311. The Committee notes that it has had to request a huge amount of
clarification throughout the Stage 1 process, and has had to do so again in
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this report. The Committee has found it difficult to be clear about the
Executive’s policy intentions as it has had to consider the Bill, various
accompanying documents and memoranda and further written explanations
on some points before having a clear picture of what the Bill will achieve.
The Committee recommends that the Minister gives careful thought to
producing clear and robust guidance which is explicit about all the current
policy intentions relating to the Bill, and available in one single document
which is accessible to a non-expert reader.
312. The Committee also notes the very limited consideration given to the
impact of the Bill on sustainable development. The Committee considers
that there is a range of issues (regarding, for example, rural communities,
biodiversity, pollution impacts, etc) which could have been dealt with much
more effectively.
CONCLUSION
313. The Committee shares the desire of the Minister to strengthen the ability to
prevent and control the spread of animal disease, and to consolidate, modernise
and strengthen animal welfare legislation. The Committee, therefore, welcomes
the objectives underpinning the Bill.
314. However, in the preceding sections the Committee has drawn attention in
some detail to a number of the main areas in which the provisions of the Bill may
need further thought. The Committee urges the Minister to respond to it in
writing on all these requests for clarification or recommendations for further
consideration. The Committee urges him to do so as soon as possible, and
in good time before the start of Stage 2 proceedings.
315. The Committee also regrets the slow timetable intended for developing
regulation under the Bill, and the fact that this could undermine effective
implementation and goodwill for the provisions. The Committee urges the
Minister to reconsider this.
316. Taking account of these issues, the Committee recommends that the
Parliament agrees to the general principles of the Bill.
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ANNEXE A: REPORTS FROM OTHER COMMITTEES

Subordinate Legislation Committee
Report on Animal Health and Welfare (Scotland) Bill at Stage 1
The Committee reports to the Parliament as follows—
Introduction
1.
The Committee considered the delegated powers in the Animal Health and
Welfare (Scotland) Bill at its meetings of 20 December 2005 and 10 and 17
January 2006. The Committee submits this report to the Environment and Rural
Development Committee, as the lead committee for the Bill, under Rule 9.6.2 of
Standing Orders.
2. The Executive provided the Committee with a delegated powers memorandum
(a “DPM”) for the Bill, which is reproduced at Appendix 1.
3. The Committee’s correspondence to the Executive and the Executive’s
responses to points raised are reproduced at Appendices 2 and 3.
Delegated Powers Provisions
4. The Committee considered each of the delegated powers provisions in the Bill.
The Committee approves without further comment: Section 7 – inserting section
36Za(1); inserting section 36Z(b)(3) and (6), Section 8 – inserting section 28I(2),
Section 10 – inserting section 36N(1), Section 10 – inserting section 36O(1),
Section 48(1), Section 50.
General
28 day procedure
5. The Committee noted the emergency 28-day affirmative procedure provided for
at sections 1, 2, 3 and 8 of the bill. The Committee was concerned that this
procedure can allow Orders to lapse and be renewed without Parliamentary
approval, should an Executive choose to do this. It also noted that this procedure
was used as frequently in the bill.
6. The Committee asked the Executive for explanation as to why it had chosen
the 28 day affirmative procedure in the bill over other procedures that could be
used in emergency circumstances.
The Committee considered that the
Executive’s initial response, whilst outlining the type of emergencies that would
trigger the use of the procedure, did not explain why the type of procedure was
used over others, in particular annulment (negative) procedure. The Committee
therefore sought further clarification, which it received from the Executive.
7. The Executive in its final response to the Committee set out in more detail its
reasoning for taking the power, namely to be able to react swiftly to fast spreading
disease but also to allow for full Parliamentary scrutiny. The Executive also gave
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the undertaking that it would considering making amendments to the bill to change
the power to negative procedure in the light of the Committee’s comments. Given
the urgency of the situations involved, the Executive highlighted that it would often
be necessary to break the 21 day rule, which stipulates that a negative instrument
should be laid for 21 days before coming into force.
8. The Committee therefore considered the benefits of the use of negative
procedure, which does not require the active approval of the Parliament, but
allows for annulment, against the 28-day affirmative procedure, which has higher
Parliamentary scrutiny but could be renewed without any recourse to Parliament.
9. The Committee agreed that the difficulty lay with the choice of procedures
available to the Executive in the circumstances. On balance the Committee
considers that the most acceptable way forward is for the Executive to adopt
normal draft affirmative procedure at all of the relevant powers at sections 1,
2, 3 and 8, with the power to use the emergency 28 day affirmative procedure
where necessary and on explanation to the Parliament. The Committee
recommends that the Executive adopts this approach and that the maximum
possible level of Parliamentary scrutiny is used in each instance.
10. The Committee also considered existing emergency procedures under the
Food and Environment Protection Act 1985, whereby explanation is given in the
parent Act which provides a level of definition for the subject area of emergency
orders. The Committee considers that any order made under the Animal
Health and Welfare (Scotland) Bill should include clarification of why
emergency procedure has been chosen.
Part 1: Animal Health
Section 1 – Slaughter for preventing spread of disease
Section 2 – Slaughter of treated animals
Section 10 – Livestock genotypes: specification, breeding and slaughter
11. The Committee noted that sections 1(8), 2(6) and 36V provide that Ministers
must pay compensation in respect of any animal slaughtered under Schedule 3A,
that the amount of compensation is to be prescribed by order and that an order
made under this power will not require to be laid before the Parliament. The DPM
suggests that this is in keeping with the provisions in the Animal Health Act 1981
but the Committee noted that this Act is inconsistent regarding the methods of
determining compensation.
12. The Committee was concerned about the lack of Parliamentary scrutiny that
these orders would attract and asked for clarification from the Executive as to why
it was considered appropriate to provide that these orders not be laid before the
Parliament.
13. The Executive’s response to the Committee acknowledges the Committee’s
concerns and, given the expected detail that the orders would include, proposes to
bring forward an amendment at Stage 2 to provide for negative procedure to apply
to such orders.
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14. The Committee welcomes the Executive’s undertaking and draws it to the
attention of the lead Committee.
Section 3 – Biosecurity codes
15. Section 3 (inserting section 6C and 6D into the 1981 Act) confers on Scottish
Ministers a power by order to issue biosecurity codes. The power will allow
Ministers to make various biosecurity codes dealing with particular animal
diseases and groups/species of animals.
16. The Committee considered that there could be confusion over whether
breaking a code would constitute a criminal offence and that there should be a
clear distinction between guidance and mandatory requirements. The Executive
was asked to provide clarification of this power.
17. The Executive considers that it is unlikely that confusion will arise, as guidance
on biosecurity measures and mandatory requirements will form either separate
codes or separate parts of a single code. The Committee accepts the Executive’s
intention to make clear the difference between guidance and mandatory
requirements. However, the Committee draws to the attention of the lead
Committee its concerns in relation to this power and the necessity for clear
drafting of any code to be issued by Ministers.
Section 5 – Animal gatherings
18. This section confers a power on Ministers to make provision for the licensing of
animal gatherings. The Committee raised a number of points of clarification with
the Executive on the delegated powers in this section.
19. Firstly, the Committee sought clarification of whether the definition of gathering
could include a gathering in a domestic setting. The Executive has stated that it
does not intend as a matter of course to licence gatherings in a domestic setting
but that it may be possible for circumstances to arise in which it may be necessary
to do so, for example, where there is a significant risk of Avian Influenza, domestic
premises may require a licence for a show of captive bred British birds.
20. The second point identified by the Committee was to seek the Executive’s
views in relation to creating a duty rather than a power for appeals in orders made
under subsection (g).
21. Finally, the Committee noted that, although not indicated in the DPM to be the
Executive’s intention, it might be possible for fees to be charged for licences
issued under this section by virtue of section 84 of the 1981 Act. The Committee
asked the Executive for clarification of the matter. The Executive has confirmed
that, although section 84 of the 1981 Act could be construed in this way, it is not
the Executive’s policy intention.
22. The Committee is content with the clarification provided by the Executive
in relation to the powers under this section and draws the Executive’s
comments to the attention of the lead Committee for information.
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Section 18 – Mutilation
23. The Committee asked the Executive for explanation as to why the regulationmaking power to allow Ministers to permit certain procedures to be carried out is
not subject to a statutory duty to consult, given that clause 5 of the equivalent UK
bill does contain such a statutory duty.
24. The Executive indicates that, as a matter of good practice, regulations made
under this power would be subject to consultation and that it does not consider it
necessary to formalise this as a legislative requirement. However, if the
Committee considered it desirable to follow the UK model in this section the
Executive stated that it would be prepared to bring forward a suitable amendment
at Stage 2.
25. The Committee has indicated to the Executive that it does consider it
desirable that such an amendment be brought forward and draws this
recommendation to the attention of the lead Committee.
Section 23 – Provision for securing welfare
26. The Committee noted that this section confers a wide power on Scottish
Ministers in relation to making provision for securing animal welfare and asked the
Executive to provide further information in relation to the use of secondary rather
than primary legislation.
27. The Executive has explained that secondary legislation made under this
section will involve a relatively high level of detail and that, due to developments in
relation to practices for securing animal welfare, there are likely to be not
infrequent amendments to the legislation. The Executive therefore considers that
it would be inappropriate to use primary legislation to make detailed rules in this
connection.
28. The Committee is content with the further information supplied by the
Executive and draws it to the attention of the lead Committee for information.
Section 24 – Licensing etc. of activities involving animals
29. The Committee noted that there were different approaches taken to the
balance struck between primary and secondary legislation in this Bill and the UK
Animal Welfare Bill. In particular, the Committee asked the Executive to comment
on the different approaches to the creation of offences relating to activities
involving animals.
30. The Executive considers that the approach taken in this Bill, which allows
offences to be tailored to the particular requirements of the regulations created in
secondary legislation, provides greater flexibility than the UK Bill. However, it is
considered that there may be little difference between the practical outcomes of
the differing approaches.


208

66

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE A
31. The Committee was satisfied with the Executive’s response on this point and
noted that the approach taken by the Executive would also allow for the imposition
of civil rather than criminal penalties.
Section 25 – Prohibition on keeping certain animals
32. The Committee noted that section 25(1) confers on Scottish Ministers a very
wide power to make regulations to prohibit the keeping of animals in domestic or
other specified premises, with the only restriction on the power being that
regulations must make provision in relation to securing the welfare of animals.
The Committee sought further information from the Executive.
33. The Executive has explained that the purpose of this power is to allow
Ministers to make secondary legislation to prohibit the keeping on domestic or
other premises of types of animal for which it is difficult to provide adequate care
outwith specialised facilities.
34. The Executive considers that the use of the power could be further limited so
as to require the Scottish Ministers to “have regard to the likelihood of adequate
care being available in the type of premises concerned” before making such an
order.
35. The Committee was satisfied with this suggested further limitation on the
exercise of the power and draws the point to the attention of the lead
Committee.
Section 33 – Animal Welfare bodies
36. Section 33 confers a power on Ministers to establish a body to provide them,
and other such persons as they may direct, with advice on matters concerning
animal welfare. The Executive was asked to provide information on how it was
envisaged that the delegated powers at this section will be used.
37. The Executive has provided the Committee with further information,
reproduced in Annex 2, and has highlighted that Ministers of the Crown already
have these powers. The Committee is content with the further information
provided by the Executive and draws it to the attention of the lead
Committee.
Section 34 – Animal Welfare codes
38. The Committee was content with the power taken to make, revise and revoke
codes of practice for providing practical guidance in respect of the provisions of
part 2 and any regulations made under part 2. However, the Committee sought
clarification from the Executive as to how it plans to consider or have regard to
consultation responses and how the power to revoke a code will be exercised.
39. The Executive’s response to the Committee in relation to the question of
consultation provides a detailed outline of how the consultation process is
expected to operate. However, the Committee noted that there was no
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specific provision as to how responses to any consultation were to be
considered and draws this to the attention of the lead Committee.
40. In relation to the way in which the power to revoke a code will be exercised, the
Executive has explained that it will normally be used when an existing code is
replaced by a new code. The Executive does acknowledge that, as currently
drafted, it is not clear that the power to revoke a code will attract the same
procedure as the power to make a code. The Executive is considering bringing
forward a suitable amendment to clarify this.
41. The Committee is content with the Executive’s response and would
welcome an amendment to clarify the procedure to be followed.
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Appendix 1

Memorandum on Delegated Powers
Animal Health and Welfare (Scotland) Bill
Purpose
1.
This memorandum has been prepared by the Scottish Executive to assist
consideration by the Subordinate Legislation Committee, in accordance with Rule
9.4.A of the Parliament’s Standing orders, of provisions in the Animal Health and
Welfare (Scotland) Bill introduced to the Scottish Parliament on 5th October 2005.
It outlines the reasons for seeking the proposed powers and describes the
purpose of each of the provisions for subordinate legislation in the Bill.
Outline and scope of the Bill
2.
The Bill seeks to modernise animal health and animal welfare legislation,
and contribute to the delivery of the Animal Health and Welfare Strategy launched
in June 2004 262 . The Bill also seeks to implement the Executive’s Partnership
Agreement commitment to introduce a Protection of Animals Bill into the Scottish
Parliament by 2007. The Bill is divided into 2 main parts. Part 1 makes provisions
for animal health and Part 2 makes provisions for animal welfare. In summary,
Part 1 of the Bill:
xamends the Animal Health Act 1981 (“the 1981 Act”) to provide additional
slaughter and compensation powers to deal predominately with the most
contagious animal diseases affecting livestock;
xprovides additional slaughter and compensation powers to obtain disease free
status;
xprovides powers to issue biosecurity codes dealing with disease prevention;
xprovides powers of entry to take tests and obtain samples from animals, and to
undertake further testing of samples already taken;
xprovides powers to license animal gatherings to prevent disease spreading;
xwidens the power to be able to treat (vaccinate) with serum etc any animal or
bird;
xprovides powers to seize and dispose of carcases, and other items, and powers
of compensation;
xcreates new offences of deliberate infection of an animal, following a conviction
for an offence of deliberate infection under the Bill, courts will have the power to
order the destruction or confiscation of the animal or to disqualify the convicted
person from owning or keeping animals, or order the removal of all animals in the
care of the disqualified person;
262

http://www.scotland.gov.uk/library5/environment/ahws-00.asp
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xmakes provision for the ascertaining of livestock genotypes, and placing of
restrictions, on the breeding of livestock of the same genotype as an animal found
to have a Transmissible Spongiform Encephalopathy;
xclarifies the powers to arrest for obstruction and makes clear that anyone who
prevents police and inspectors from carrying out their functions under the 1981 Act
may be arrested;
xprovides for the stopping and inspection of vehicles in infected areas; and
xstandardises penalties, and time limits, for certain offences.
In summary, Part 2 of the Bill:
xstrengthens a number of substantive provisions in the existing legislation such as
animal fighting, the cruelty offence, the abandonment offence;
xintroduces an offence of failure to take reasonable steps to ensure the welfare of
an animal for which that person is responsible (the duty of care);
xprovides for the making of regulations to regulate or prohibit a variety of matters
in the interests of promoting animal welfare, and also to make Codes of Practice
providing guidance on animal welfare issues (this will include regulations on
permitted procedures);
xenables a system for the licensing or registration of pet dealers, animal
sanctuaries, livery stables and pet fairs which are not currently regulated;
xraises the age at which young people can be sold animals to 16 years;
xintroduces a prohibition on the offering or giving of animals as prizes unless in a
family context;
xrepeals certain existing primary legislation requiring the licensing of riding
establishments, pet shops, and animal boarding establishments etc and replaces it
with a power to make regulations for the licensing or registration of activities
involving animals;
xprovides powers to local authorities or the Scottish Ministers to appoint or
authorise inspectors to inspect premises where animals are kept, and for these
inspectors to have a range of powers including powers of entry and the power to
apply for a warrant;
xprovides for emergency powers for the protection of animals where they are
suffering or likely to suffer if the circumstances do not change, seizure of animals,
care of animals in situ or elsewhere;
xmakes provision to allow an application to be made for an order requiring the
removal, care or destruction of animals before proceedings for an offence under
the Bill or under regulations made under the Bill;
xgives courts the power to make orders upon conviction for an animal welfare
offence under the Bill or under regulations made under the Bill for the destruction
or confiscation of the animal or for disqualifying the convicted person from owning
or keeping animals, or orders for the removal of all animals in the care of the
disqualified person.
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Rationale for subordinate legislation
3.
In considering whether matters should be specified on the face of the Bill or
left to subordinate legislation, the Scottish Executive has weighed the importance
of the matter against the need to:
x
ensure sufficient flexibility in responding to changing circumstances and
the ability to make changes quickly in light of experience without the need for
primary legislation; and
x
allow detailed administrative arrangements to be set up and kept up to
date within the basic structures and principles set out in the primary legislation,
subject to Parliament’s right to challenge the inappropriate use of powers.
4.
We intend to provide the Subordinate Legislation Committee and Lead
Committee with draft Scottish Statutory Instruments for the following provisions by
Stage 2 of the Bill’s passage at the latest:
xsection 18 makes provision for the Scottish Ministers by regulation to specify the
circumstances in which subsections 18(1) and (2), which create offences in
relation to the mutilation of animals, will not apply; and
xsection 24 makes provision for the making of regulations to introduce the
requirement of licences for certain activities involving animals for animal welfare
purposes. The draft regulation will deal with the licensing of pet dealers.
5.
These are the two most urgent pieces of secondary legislation required
under the Bill and it is important for the Scottish Parliament to be able to scrutinise
these while considering the general principles of the Animal Health and Welfare
(Scotland) Bill. More detailed information on the scope and content of the
regulations on these two areas are included at Annex A.
6.
Both the animal health and the welfare parts of the Bill contain enabling
provisions and in the main body of this memorandum the nature and likely use of
each delegated power is provided in detail. For the animal health part of the Bill, it
is hoped that most of the powers conferred by the Bill will never be used as they
are generally for use in response to an animal disease outbreak or an animal
disease related emergency and therefore the detail of orders will be dictated by
the prevailing circumstances at that time. However full information on the nature
and likely use of the powers has been provided in the body of the memorandum.
For the animal welfare part of the Bill the intention is to over time consolidate and
revise approximately 19 pieces of animal welfare legislation. This is a considerable
task and will take a number of years to complete, however full information on the
nature and likely use of all powers has been provided. In relation to the powers to
make subordinate legislation relating to licensing in the welfare part of the Bill,
detail of the activity to be licensed, the conditions for granting licences and the
requirements and restrictions which may be contained in licences in each area
which it is intended to cover in the first tranche of regulations to be introduced
under the Bill is provided at Annex B. Each licensing regulation which the Scottish
Ministers propose to make under section 24 must be consulted on, and have a
separate Regulatory Impact Assessment. Each such regulation will be made by
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Statutory Instrument and must be laid in draft before, and approved by, resolution
of the Scottish Parliament.
7.
It will not be practicable to provide draft Scottish Statutory Instruments
(SSI) for each provision which requires secondary legislation in the first tranche
during the passage of the Bill. Instead, we provide a detailed explanation in every
day language of the intended use of the powers, the circumstances in which they
might be used, and the policy objectives which the secondary legislation is
intended to pursue, to both the Subordinate Legislation Committee and the Lead
Committee. It is considered that providing a detailed account of the policy and
planned process behind the proposed regulations or orders will prove as useful as
a draft SSI given the greater transparency and accessibility to readers with no
legal background. It is hoped that this approach will provide the Committees with
the reassurance they require.
8.
The second tranche of regulations under the Bill will be introduced from
2008 onwards. This will include provisions such as: licensing of large animal
sanctuaries; licensing of greyhound racing; a code of practice for the couping of
horses; licensing of markets in terms of animal welfare; and revision of the
Performing Animals (Regulation)Act 1925.
Overview of delegated powers
Part 1: Animal Health
Section 1 - inserting Schedule 3A, paragraphs 6 and 8 – Slaughter for
preventing spread of disease and compensation for slaughter
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure for paragraph 6: affirmative procedure of the
Scottish Parliament (class 1 or, if an emergency order, class 3)
Parliamentary procedure for paragraph 8: no procedure (class 7)
9.
Paragraph 6 provides an order making power to enable the Scottish
Ministers to specify a disease and type(s) of animal, bird or amphibian to be
slaughtered with a view to preventing the spread of that disease. The order will be
subject to draft affirmative procedure (class 1) thereby giving the Parliament a full
opportunity to scrutinise and debate the decision to specify both the disease and
the creatures in question. However, where there exists a disease emergency, the
Scottish Ministers could make an order which will cease to have effect if not
approved by resolution of the Parliament within 28 days (in calculating the period
of 28 days no account is taken of periods when the Parliament is dissolved or in
recess for more than 4 days).
10.
Paragraph 8 provides that Scottish Ministers must pay compensation in
respect of any animal (as defined by section 87 of the 1981 Act) slaughtered under
Schedule 3A and that the amount of compensation is to be prescribed by order.


214

72

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE A
Reason for taking power
11.
This power will provide essential flexibility to the Scottish Ministers to
respond quickly to any disease outbreak in animals or birds whether the disease is
known, a variant or unknown. This could include attempts to “ring-fence” disease
by slaughtering animals not showing clinical signs of disease with a view to
preventing the spread of that disease. It would not be possible to provide the
necessary flexibility and speed to deal with unknown diseases as they emerge in
primary legislation. In a non- emergency situation it is appropriate that the
affirmative procedure is used as this will balance the need for expediency with the
need for scrutiny of provisions of this nature. In an emergency situation it is
essential that the Scottish Ministers can act quickly, however it should be noted
that an emergency order is finite unless approved by Parliament.
12.
The power to determine levels of compensation by secondary legislation
allows the Scottish Ministers to specify compensation of an appropriate monetary
value at the time at which the disease outbreak occurs. This is essentially a
detailed administrative arrangement and is therefore best suited to secondary
legislation. A decision as to the appropriate level of compensation cannot be made
until the exact circumstances of a particular animal disease outbreak are known.
Compensation orders will only be made in consequence of the exercise of the
slaughter powers and will provide the detail of the level of compensation to be
paid, together with the necessary administrative provisions. The lack of a
parliamentary procedure will enable the Scottish Ministers to provide details of
compensation arrangements quickly to those affected. Speed will be essential to
both reassure and to ensure the full co-operation of those affected. No
parliamentary procedure is also in keeping with the existing provisions of the 1981
Act for orders of this nature. Although, there is no parliamentary procedure, it
should be remembered that as with the exercise of all their powers the Scottish
Ministers will require to act compatibly with ECHR and Community law.
Section 2 – inserting section 16B(2) and (6) – Slaughter of treated animals
and compensation
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure for 16B(2): affirmative procedure of the Scottish
Parliament (class 3)
Parliamentary procedure for 16B(6): no procedure (class 7)
13.
Section 2 inserts a new section 16B into the Animal Health Act 1981.
Subsection (4) of this section provides the power to the Scottish Ministers to cause
to be slaughtered any animal or bird to which that subsection applies for the
purpose of obtaining, or contributing to the obtaining, of disease free status.
Section 16B(1) provides that subsection (4) applies to animals or birds treated with
serum or vaccine (or both) to prevent the spread of any of the diseases specified
in that subsection. Subsection (2) provides the Scottish Ministers with the power
to extend the application of subsection (4) to any animal or bird which has been
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treated with serum or vaccine (or both) to prevent the spread of such other
disease as the Scottish Ministers may by order specify. Subsection (3) provides
that the “animals” which can be slaughtered under section 16B are any mammals
except man. The order once laid would cease to have effect if not approved by
resolution of the Parliament within 28 days except where Parliament is dissolved
or in recess.
14.
Section 16B(6) requires the Scottish Ministers to pay compensation in
respect of any animal (as defined by section 87 of the 1981 Act) slaughtered by
virtue of inserted section 16B. The amount of compensation is to be prescribed by
order.
Reason for taking power
15.
To achieve early disease free status in international or European
Community terms, Scottish Ministers might consider it expedient to slaughter
animals which have been treated with serum or vaccine (or both) to prevent the
spread of diseases not specified in subsection (1). The diseases in subsection (1)
are known fast spreading diseases which can be treated by vaccine with varying
effectiveness. For any new disease treatment by vaccine may, or may not, be
entirely effective across all the animals receiving treatment. In the case of a new
disease there would be considerable uncertainty as to its nature – number of viral
strains, likelihood of genetic reassortment to produce new strains, etc. A
significant body of scientific work would be necessary to characterise the new
disease. To regain disease free status as early as possible (in international or
European Community terms), it might be necessary to slaughter vaccinated
animals. Taking this power will provide flexibility to the Scottish Ministers to deal
appropriately with the consequences of any new disease which may emerge and
help ensure that their powers relating to animal disease and their consequences
remain relevant. It would be essential to move quickly and therefore to allow the
Scottish Ministers flexibility to respond to such a disease outbreak the class 3
affirmative procedure has been chosen. This would mean that the Scottish
Ministers could introduce this legislation quickly but that it would be required to be
withdrawn unless supported by a resolution of the Scottish Parliament 28 days
later.
16.
The power to determine, compensation rates for slaughtered animals in
secondary legislation, would allow the Scottish Ministers to specify the appropriate
monetary value at the time at which the slaughter takes place. A decision on the
level of compensation cannot be made until the exact circumstances of the
particular animal disease outbreak are known. Compensation orders will only be
made in consequence of the exercise of the slaughter powers and will provide the
detail of the level of compensation to be paid, together with the necessary
administrative provisions. The lack of a parliamentary procedure will enable the
Scottish Ministers to provide details of compensation arrangements quickly to
those affected. Speed will be essential to both reassure and to ensure the full cooperation of those affected. No parliamentary procedure is also in keeping with the
existing provisions of the 1981 Act for orders of this nature. Although, there is no
parliamentary procedure, it should be remembered that as with the exercise of all
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their powers the Scottish Ministers will require to act compatibly with ECHR and
Community law.
Section 3 – insert section 6C(1) – Biosecurity codes: Scotland
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1 or if an emergency order class 3 (section 6D(2))
17.
Section 3 (inserting sections 6C and 6D into the 1981 Act) confers on the
Scottish Ministers a power by order to issue biosecurity codes. The power will
allow the Scottish Ministers to make various biosecurity codes dealing with a
range of scenarios in respect of particular animal diseases and groups/species of
animals. For example, Scottish Ministers may issue a code for livestock animals
generally and a separate one for dealing with a particular disease(s). Biosecurity
codes will be of particular significance during a serious animal disease outbreak,
but their provisions may also apply on a day to day basis, i.e. when there is no fast
spreading disease in the country. Section 6C(11) provides that before making an
order under this section the Scottish Ministers must consult such persons as they
consider appropriate about the proposed biosecurity codes. The code will specify
the extent to which they apply to persons who own, keep or are in charge of
animals.
18.
An emergency order making procedure will allow the Scottish Ministers to
make the statutory instrument at a time of disease emergency, for example when
a fast spreading disease was evident and no appropriate biosecurity code was
already in existence. In such circumstances, it might not be possible to fully
consult with interested parties. The order will cease to have effect at the end of 28
days beginning with the date on which it was made unless, before the expiry of
that period, the order had been approved by the Scottish Parliament (in calculating
the period of 28 days, no account is taken of periods when the Parliament is
dissolved or in recess for more than 4 days).
Reason for taking power
19.
In November 2002, the Parliament approved a biosecurity code (“Codes of
Recommendations for the Welfare of Livestock: Animal Health and Biosecurity”).
This code was made under part 1 section 3 of the Agriculture (Miscellaneous
Provisions) Act 1968 (c.34). However, it is proposed that part 1(except section 4),
of the 1968 Act will be repealed by means of this Bill. Biosecurity, that is
measures taken to reduce the risk of animal disease occurring or spreading to
other animals, is predominantly an animal health matter. Diseases exist across
many species, however the policy intention initially is to introduce a code that
deals with disease prevention in livestock (cattle, sheep, goats, pigs and poultry).
Its scope is intended to be wider than the 2002 code, with some measures being
mandatory rather than simply being best practice. The detailed nature of the
provisions, the diverse range of codes which may be needed to cover different
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situations appropriately and the need to retain flexibility to update provisions in
response to changing circumstances and developments in the science of disease
prevention make it appropriate that codes are set out in secondary legislation. The
use of the affirmative procedure balances the need for expediency and
convenience with the need for scrutiny of provisions of this nature. Further detail is
provided at Annex B.
20.
An emergency order could be necessary in the event of a new virulent
disease suddenly emerging. The use of the class 3 affirmative procedure will give
the Scottish Ministers the flexibility to respond appropriately to such an
emergency.
Section 5 – insert section 8A(1) – Animal gatherings
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution procedure of the Scottish
Parliament (class 5)
21.
Section 5 (inserting section 8A into the 1981 Act) confers an order making
power on the Scottish Ministers enabling them to make provision for the licensing
(by them or others) of animal gatherings.
Reason for taking power
22.
Places such as animal markets, exhibitions, shows, collection centres and
other places where animals are gathered can result in disease being spread
quickly across considerable distances. If strict biosecurity measures are followed,
including animal identification and the proper recording of animal movements, then
the risk of disease spreading to other premises is significantly reduced. Serious
diseases exist across many species. Nevertheless, the policy intention is to focus
on the licensing of livestock (cattle, sheep, goats, pigs and poultry) gatherings
rather than on events such as dog shows, caged bird shows, common ridings and
the like. However, it should be borne in mind that fast spreading diseases can
occur across any species, and this could necessitate the licensing of gatherings of
any susceptible species. There is a statutory requirement in section 8A(10) to
consult with relevant interested parties prior to the making of an order making
provision for, or in connection with, the licensing of an animal gathering. The level
of detail, the need for flexibility and the need to be informed by the consultation
process make it appropriate that the licensing of animal gatherings is dealt with in
secondary legislation. The use of the affirmative procedure balances the need for
expediency and convenience with the need for scrutiny of provisions of this nature.
Further detail is provided at Annex B.
Section 7 – inserted section 36ZA(1) – Seizure of carcases etc.
inserted section 36ZB(3) and (6) – Compensation for seizure
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Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: no procedure (class 7 for both orders)
23.
Section 7 (inserting section 36ZA(1)) confers on the Scottish Ministers a
power to make an order to make provision for and to regulate the seizing,
destruction, burial, disposal or treatment of anything, except for an animal, which
appears to them might be capable of carrying or transmitting any disease in the
case of which any power of slaughter under sections 1, 2, or 10 of the Bill might be
exercised. Section 36ZB makes provision for compensation to be paid. The
obligation to pay compensation does not extend to paying compensation for the
seizure of carcases or other things produced by or obtained from animals,
however subsection (3) provides that Scottish Ministers may by order compensate
for these things. Compensation must be paid for objects seized such as farm
equipment and animal housing. The value for objects seized is to be their value at
the time of seizure, subsection (6) allows the Scottish Ministers to make orders
prescribing how that value has to be ascertained and to regulate applications for,
and the mode of payment of compensation.
Reason for taking power
24.
Animal disease can spread in many different ways, including on/in the
carcase, in animal feed or by mechanical means such as in wooden areas of
animal housing or on/in equipment. For disease prevention reasons, the Scottish
Ministers may need to seize either carcases or things obtained or produced by
them and provide for the destruction, burial, disposal or treatment of anything
which is seized. The discretion to pay compensation for carcases seized or other
things seized which are obtained from or produced by animals is appropriate as
neither the carcase of a dead animal nor the potentially infected produce of an
animal will always be of value. For example the carcases of sheep found on a
hillside could be seized during a disease outbreak to prevent the spread of
disease, these carcases could have been there for some time and could not be
used for either human consumption or in the animal feed chain. These powers will
provide the Scottish Ministers with the flexibility to respond appropriately to
different situations as they develop, different disease outbreaks may call for
different containment responses and the detailed nature of the provisions which
will be required make it appropriate that these matters are dealt with in secondary
legislation. The lack of parliamentary procedure is in keeping with the existing
provisions of the 1981 Act. It is considered to be appropriate given the need to
respond quickly to prevent the further spread of disease and the need to quickly
provide compensation details to those affected. In addition, the orders will contain
detailed administrative provisions the fully scrutiny of which is considered a
disproportionate burden on the Parliament. Although, there is no parliamentary
procedure, it should be remembered that as with the exercise of all their powers
the Scottish Ministers will require to act compatibly with ECHR and Community
law.
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Section 8 – insert section 28I (2) – Specified diseases
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 3)
25.
Section 8 (inserting section 28I and Schedule 2B into the 1981 Act) relates
to the proposed new powers in relation to the deliberate infection of animals
(section 9). The Schedule lists the known very fast spreading diseases that can
have a significant impact on a country if an outbreak occurs.
26.
The list of diseases might need to be changed by order to include
previously unknown diseases and this could be done using the order making
power in section 28I(2). Such an order will cease to have effect at the end of 28
days beginning with the date on which it was made unless, before the expiry of
that period, the order had been approved by the Scottish Parliament (in calculating
the period of 28 days, no account is taken of periods when the Parliament is
dissolved or in recess for more than 4 days).
Reason for taking power
27.
It is essential that Scottish Ministers have the flexibility to respond to animal
diseases which are currently unknown and may be fast spreading. This order
making procedure will allow changes to be made quickly should a previously
unknown disease or disease variant emerge without recourse to primary
legislation. This will ensure that the Scottish Ministers powers in relation to disease
control are kept up to date. Given the consequences of changes to this list, (see
section 6D (inserted by section 3) and section 28C (inserted by section 9)) the
affirmative procedure is considered appropriate.
Section 10 – insert section 36N(1) – Power to specify livestock genotypes
and TSEs
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
(class 5)
28.
Section 36N confers on the Scottish Ministers a power to make an order to
specify livestock genotypes where an animal of that livestock genotype has (or has
had) a Transmissible Spongiform Encephalopathy (TSE). In the case of sheep the
genotype confers resistance or susceptibility to TSEs and is ascertained by taking
a sample of blood or tissue. Presently other livestock cannot be genotyped
because understanding of the genetics is not sufficiently advanced in those
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species, (this possibility is not ruled out in the future and therefore other livestock
are included in the provision).
Reason for taking power
29.
Given current scientific knowledge it is not possible to specify all susceptible
genotypes of livestock, and all forms of TSE to which they could be susceptible on
the face of the Bill. The power will allow the Scottish Ministers to specify
genotypes of animals which have had or have a TSE and if appropriate the form of
TSE as that knowledge becomes available. The provision of an order making
power will provide the Scottish Ministers with the flexibility to keep the legislation
current and to react to discoveries as they are made. The negative procedure is
considered appropriate as this will provide the balance of expediency and avoid
unnecessary use of Parliamentary time.
Section 10 – inserting section 36O(1) – Ascertaining genotypes and
identifying livestock
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
(class 5)
30.
Section 36O confers on Scottish Ministers power to make provision
requiring the keeper of any livestock to allow an inspector to take a sample from it
in order to ascertain its genotype, to allow an inspector to administer or otherwise
attach an identification device to livestock, and, in connection with the keeping of
genotype records.
Reason for taking power
31.
The detailed nature of the provisions and need to retain flexibility to update
provisions in response to changing circumstances and scientific developments
make it appropriate that these matters be set out in secondary legislation.. The
negative procedure is considered to be appropriate as this will provide the balance
of expediency and avoid unnecessary use of Parliamentary time, while providing
an opportunity for scrutiny.
Section 10 – inserting section 36V(1) – Compensation
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: no procedure (class 7)
32.
Section 36V provides for the paying of compensation for livestock
slaughtered and property which has been destroyed in accordance with a
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restriction notice, by virtue of section 36R or livestock slaughtered by virtue of
section 36T.
Reason for taking power
33.
Scottish Ministers must pay compensation in respect of animals and/or
property destroyed as a result of these powers. The power to determine,
compensation rates for slaughtered animals and/or property in secondary
legislation, will allow the Scottish Ministers to specify the appropriate monetary
value at the time at which the slaughter takes place. Compensation orders will only
be made in consequence of the exercise of the powers outlined at section 36R
and 36T and will provide the detail of the level of compensation to be paid,
together with the necessary administrative provisions. The lack of a parliamentary
procedure will enable the Scottish Ministers to provide details of compensation
arrangements quickly to those affected. Speed will be essential to both reassure
and to ensure the full co-operation of those affected. No parliamentary procedure
is also in keeping with the existing provisions of the 1981 Act for orders of this
nature. Although, there is no parliamentary procedure, it should be remembered
that as with the exercise of all their powers the Scottish Ministers will require to act
compatibly with ECHR and Community law.
Part 2: Animal Welfare
Section 14(3) – Animals to which this Part applies
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
34.
Section 14 provides that an animal means a vertebrate other than man but
that Part 2 does not apply to an animal in foetal or embryonic form.
35.
Section 14(3)(a) confers on the Scottish Ministers power, by regulations, to
amend following consultation the definition of “animal” for the purposes of Part 2 of
the Bill to include invertebrates of any description, and to make provision as to the
stages of development at which the animal welfare provisions of the Bill (Part 2)
will apply to it. However, this power may only be exercised if Scottish Ministers are
satisfied, on the basis of scientific evidence, that animals of the kind concerned
are capable of experiencing pain or suffering. The requirement to consult will
ensure that the use of the power is informed by the consultation process.
36.
Section 14(3)(b) confers on the Scottish Ministers power, by regulations,
following consultation to amend the definition of “animal” for the purposes of Part 2
of the Bill to include animals at earlier stages of development than is currently
provided. However, this power may only be exercised if Scottish Ministers are
satisfied, on the basis of scientific evidence, that animals of the kind concerned
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are capable of experiencing pain or suffering. The requirement to consult will
ensure that the use of the power is informed by the consultation process.
Reason for taking power
37.
Taking regulation making powers will allow flexibility to amend the definition
of “animal” in line with scientific developments and knowledge, and without
recourse to primary legislation. Given the importance of both the definition of
“animal”, and the developmental stage at which Part 2 of the Bill is to apply, it is
considered appropriate that the Scottish Parliament should be able to closely
scrutinise and debate any proposed amendment which the draft affirmative
procedure will allow.
Section 18(3) – Mutilation
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
38.
Section 18 prohibits all mutilations which involve interference with the
sensitive tissues or bone structure of an animal unless it is for the medical
treatment of the animal. However, certain procedures will be permitted under
regulations made under section 18(3). It is intended that a draft Scottish Statutory
Instrument will be available for consultation whilst the Animal Health and Welfare
(Scotland) Bill is passing through Parliament.
Reason for taking power
39.
There are a significant number of individual operations which are
considered to be necessary or desirable in the context of good animal husbandry
(e.g. castration, disbudding, dehorning, tail docking of piglets and lambs and beak
tipping) and it is these that will be specified by the Scottish Ministers in order to
exclude them from the operation of section 18(1) and (2). It is considered that this
level of detail is more appropriately dealt with by secondary legislation and will
allow the provisions as to permitted mutilations to be kept up to date more easily in
light of changes in science and animal husbandry. Given the controversial nature
of the provisions which can be made under this new power and the potential effect
the ban on certain mutilations may have in Scotland, it is appropriate that the
Scottish Parliament may fully scrutinise and debate any proposed regulation. A
more detailed explanation of the policy on exemptions to prohibited procedures
and what will be included in the draft Scottish Statutory Instrument is included at
Annex A.
Section 23(1) – Provision for securing welfare of animals
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
81
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Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
40.
Section 23(1) confers a power on the Scottish Ministers to make regulations
for the purposes of, and in connection with, securing the welfare of animals for
which a person is responsible and their progeny. Such regulations may make
provision for fees or other charges in relation to the exercise of functions under the
regulations. The content of the regulations will be informed by the outcome of a
consultation process, where the Scottish Ministers will consult animal welfare
organisations (such as the Scottish SPCA) enforcement bodies (such as local
authorities) and individuals. Section 23(2) provides a non-exhaustive list of the
type of provision which may be made in such regulations. The list includes
requirements or prohibitions, provision for enforcement, provision in relation to
offences and post-conviction orders. Section 23(3) provides a non-exhaustive list
of the matters to which requirements and prohibitions may relate and provides
examples of the issues which may be addressed in such regulations including the
prevention of suffering, the breeding and rearing of animals and the transportation
of animals.
Reason for taking power
41.
The introduction of a power to make regulations to secure animal welfare,
following appropriate consultation and to revise these as considered necessary in
line with developments in scientific knowledge and animal husbandry, will allow
flexibility for the Scottish Ministers to introduce detailed regulations stipulating
animal welfare standards for particular types (or breeds) of animals, as judged
necessary. Such a level of detail is not considered appropriate for primary
legislation. Nevertheless, given the nature of the provisions which can be made
under this new power and the impact they may have on the prevention of
suffering, and other areas which range from breeding to how animals are prepared
for killing and are killed it is appropriate that the Scottish Parliament may fully
scrutinise and debate any proposed regulation.
Section 24(1), 24(2) and 24(5) – Licensing etc. of activities involving animals
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
42.
Section 24(1) and (2) confer power on the Scottish Ministers to require a
range of activities involving animals to be licensed or registered for the purpose of
securing the welfare of animals for which a person is responsible. Section 24(5)
allows the Scottish Ministers to make provision about both licences and
registration. Scottish Ministers will only be able to make regulations determining
which activities are subject to licensing or registration for animal welfare purposes,
and after appropriate consultation.
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43.
Section 24(4) sets out the types of provision that regulations for both
licensing and registration may include: enforcement, other than by way of
proceedings for an offence; the creation of offences; the imposition of penalties;
post-conviction orders; the conferring of powers on specified individuals (such as
powers of entry, search, inspection and seizure in connection with breaches and
suspected breaches of provisions of the regulations); the creation of an offence of
obstructing a person who is exercising their powers under this section; and for
exemptions from or qualifications to an offence under the regulations.
44.
Regulations under subsection (5) may set out the procedures that should be
followed in applying for licences or registration, granting and refusing applications,
the qualifications to be held by the applicants, and other matters that are to be
taken into account when considering applications. They may also cover the
conditions that are to be set out in the licence or registration, for specifying
circumstances which might result in the suspension or revocation of a licence or
registration, the appeals procedure, and make provision for fees or other charges.
Reason for taking power
45.
At present, licensing regimes contain many identical or similar provisions
and are found in a number of statutes and secondary legislation. These will be
drawn together to create a broad framework which will provide a consistent
approach to the wide range of activities involving animals that require to be
licensed or registered.
46.
The detailed nature of the provisions including comprehensive procedural
arrangements, the range of activities to be covered and the need to retain flexibility
to update provisions in response to changing circumstances make it appropriate
that these matters are covered by secondary legislation. Nevertheless, given the
importance of the provisions which can be made under this new power and the
impact they may have on animal related businesses and local authorities in
Scotland it is appropriate that the provisions are consulted on in order to inform the
regulations and that the Scottish Parliament may fully scrutinise and debate any
proposed regulation.
47.
It is intended that the regulations made under this section will be introduced
in a number of stages. Broadly, the first stage will apply to areas where there is
current regulation, but will also include pet dealing which is acknowledged as an
area in urgent need of reform. No existing legislation will be repealed until the new
provisions have been approved by the Scottish Parliament.
48.

The following areas will have regulations introduced in the first stage:

xAnimal boarding establishments (already regulated)
xRiding establishments (already regulated)
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xPet shops (already regulated) to include pet fairs (new proposal)
xLivery yards(new proposal)
49.
There have been concerns about the welfare of puppies sold shortly after
birth. Christine Grahame MSP lodged a proposal for a Transportation and Sale of
Puppies (Scotland) Bill on 25 November 2003, and the Bill was issued for
consultation on 30 March 2004. The broad proposals contained in that Bill will be
incorporated into regulations made under this section, and a draft Scottish
Statutory Instrument will be available for consultation during the passage of the
Animal Health and Welfare (Scotland) Bill.
50.
More detail as to the proposed first stage regulations under this section
(listed in paragraph 48 above) are provided at Annex B.
Section 25(1) – Prohibition on keeping certain animals
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
51.
Section 25(1) confers on the Scottish Ministers the power to make
regulations to prohibit the keeping of certain types of animals at domestic or other
specified premises, for the purposes of ensuring animal welfare. The provision
allows Scottish Ministers to specify by regulation the types of animals which may
not be kept, as well as the types of premises other than domestic premises to
which the prohibition is to apply.
52.
The regulations may include provision for enforcement, offences, penalties,
post-conviction orders, the conferring of powers on specified individuals (such as
powers of entry, search, inspection and seizure of animals), for an offence of
obstructing a person who is exercising their powers under the Bill, and provision
for exemptions or exceptions.
Reason for taking power
53.
This power is required in order to prohibit the keeping of certain animals
which may, for example, require specialised care which cannot normally be
provided in domestic premises. It is considered that detail as to the types of
animals which may be subject to the provision is not suitable for primary
legislation. It is not intended to specify all animals which could possibly be kept in
domestic (or other) premises, and which it is considered cannot properly be looked
after in such premises. Rather, it is intended that as problems are foreseen or
emerge regulations can be made. For example, a recent report from the
International Fund for Animal Welfare showed that up to 3,000 primates are kept
as pets in the United Kingdom. The report concluded that it was almost impossible
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for a pet owner to provide the correct physical, social or behavioural environment
to ensure the welfare of primates and recommended that primates should not be
kept as pets. The use of a regulation making power under this section provides the
Scottish Ministers with the flexibility to respond to developments. The draft
affirmative procedure will allow the appropriate level of scrutiny and debate once
the regulations have been informed by the consultation process.
54.
The power to specify other premises for the purpose of the provision is
intended to be used, for example, to specify particular places where specific
animals may not be kept, if scientific or other evidence shows that appropriate
animal welfare standards are not able to be maintained when such animals are
kept in these environments.
Section 33(1) and 33(2) – Animal welfare bodies
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament
(class 1)
55.
Section 33 confers on the Scottish Ministers power to establish a body to
provide themselves and such other persons as they may direct, with advice on
matters concerning animal welfare specified by the Scottish Ministers. The
Scottish Ministers may also make regulations making provision for facilitating or
improving co-ordination among bodies which have functions relating to animal
welfare.
Reason for taking power
56.
Two examples of Animal Welfare Bodies already in operation would be the
Farm Animal Welfare Council and the Companion Animal Welfare Council. In the
future it may be necessary to establish equivalent Scottish Bodies. The detailed
nature of the regulation required to establish such bodies is essentially an
administrative matter and is more appropriate to secondary legislation, however
given the important role any such body will have in advising the Scottish Ministers
it is considered appropriate that the Scottish Parliament may scrutinise and debate
any new regulation.
57.
The power to make regulations to facilitate or improve co-ordination
between Animal Welfare Bodies will allow the Scottish Ministers to ensure that
they are provided with consistent advice on animal welfare related issues. This
could be particularly important if a number of new bodies are established for
separate animal species as co-ordination will allow the bodies to provide the
Scottish Ministers with consistent advice on general animal welfare matters. The
level of detail concerned and the need for flexibility mean that this matter is
appropriately dealt with in secondary legislation.
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Section 34(1) – Animal welfare codes
Power conferred on: the Scottish Ministers
Power exercisable by: codes laid before the Scottish Parliament
Parliamentary procedure: laid before and approved by a resolution of the
Scottish Parliament
58.
Section 34(1) confers on the Scottish Ministers a power to make, revise
and revoke codes of practice for providing practical guidance in respect of the
provisions of Part 2 of the Bill or regulations made there under. Broadly, such
guidance will relate to the welfare of farmed and non-farmed animals.
59.
A code may only be made following consultation with groups that represent
relevant interests, and with other persons, as the Scottish Ministers consider to be
appropriate. It must be laid before the Scottish Parliament and approved by it. A
code will only come into force after approval, on a date specified in the code. The
Scottish Ministers must publicise any animal welfare code in a manner and to an
extent which they consider appropriate. Failure to comply with the terms of a code
does not, of itself, give rise to proceedings. But compliance or non-compliance
may be taken into account in any proceedings for an offence under Part 2 or under
regulations made under sections 23 or 24.
Reason for taking power
60.
Given the nature of the likely provisions of such codes (e.g. specifying
appropriate training for animal keepers, minimum space required to house the
animal, accessibility of feed and water), the wide range of animals to which the
codes may apply, the need to revise them from time to time in light of
developments in both animal husbandry and scientific knowledge and that they will
not be mandatory, they are not well-suited to primary legislation. Although the
codes will not be made by statutory instrument they will require to be approved by
Parliament before they can come into force. It is considered appropriate that the
codes are not made by statutory instrument as this will provide the Scottish
Ministers with flexibility in relation to style and format and allow the codes to be
presented in a more user-friendly and accessible format tailored for their intended
use and potential users. Codes which currently follow this procedure include:
Codes of Recommendations for the Welfare of Livestock: Sheep; Cattle; Pigs; and
Meat chickens and breeding chickens.
61.
There are two current proposals to introduce Codes of Practice under this
section:
xCode of Practice for the tethering of equines;
xCode of Practice for the rearing of game birds for sport shooting.
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62.
Further details as to the scope and nature and intended effect of these
codes are provided at Annex C.
Part 3: General
Section 48(1) Ancillary provision
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by statutory instrument
Parliamentary procedure: negative resolution of the Scottish Parliament
(class 5) but where primary legislation is amended the affirmative procedure
(class 1)
63.
Section 48 confers on Scottish Ministers the power to make incidental
supplemental, consequential, transitional, transitory or saving provisions as they
consider necessary or expedient. Such orders are subject to affirmative
resolutions where they amend primary legislation and negative resolution in any
other case.
Reasons for taking this power
64.
Any body of new law, like that contained in the Bill, gives rise to the
potential for further necessary provision post-enactment in order that the full
consequences of the Bill in practice may operate correctly. It will also, for example,
allow savings provisions to ensure that statutory guidance that already exists, such
as codes of practice, can be maintained, this will avoid an unnecessary use of
Parliamentary time. It will also allow the amendment if necessary of a number of
regulations or orders via one piece of secondary legislation which will avoid the
need to scrutinise a high level of detail in primary legislation. Any provision made
under this power must be considered to be necessary or expedient for the
purposes or in consequence of the Bill’s provisions, so its extent is constrained by
their scope. Importantly any changes to primary legislation will require to be
approved by an affirmative resolution of the Scottish Parliament, which will allow
the necessary scrutiny and debate for such a provision. Where changes are made
to secondary legislation, the negative procedure is used as this will balance the
need for expediency with the appropriate level of scrutiny required.
Section 50 – Commencement and short title
Power conferred on: the Scottish Ministers
Power exercisable by: order made by statutory instrument
Parliamentary procedure: none
65.
Section 50(1) provides that the provisions of this Bill except sections 48 and
49 will come into force on such a day as the Scottish Ministers may by order
appoint. Sections 48 to 50 will come into force on Royal Assent.
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Reasons for taking power
66.
Commencement by order is common and it is established practice that it
attracts no procedure.
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Annex A
PROVISIONS FOR WHICH DRAFT STATUTORY INSTRUMENTS WILL BE
PROVIDED FOR SCRUTINY BY STAGE 2 OF THE ANIMAL HEALTH AND
WELFARE (SCOTLAND) BILL
Regulations under section 18 of the Animal Health and Welfare (Scotland)
Bill (Mutilation)
Scope of the regulations
67.

The regulations will apply to Scotland only.

Commencement
68.
It is intended that the regulations will enter into force at the same time as
section 18 (mutilation) of the Bill. This section is to enter into force on a day
appointed by order by the Scottish Ministers, it is anticipated that this will be during
the summer of 2006.
Structure of the regulations
69.
It is intended that the regulations will permit the performance of certain
procedures that will otherwise be prohibited by section 18 of the Animal Health
and Welfare (Scotland) Bill.
70.
The procedures permitted under the regulations will be arranged in the
following four categories:
(a)
procedures permitted subject to compliance with existing legislation (except
where otherwise indicated);
(b)
procedures permitted except in relation to certain species;
(c)
procedures permitted subject to restrictions on the circumstances in which
the procedure can be performed;
(d)
procedures permitted subject to restrictions on the performance of the
procedure without anaesthetic.
Content of the regulations
Farm practices
71.
For farm animals, the regulations will preserve the position before the
enactment of the Bill. We do not wish to change any of the following accepted farm
practices:
Methods of control of reproduction
72.

Castration is permitted for cattle, goats, pigs and sheep.

89


231

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE A
Methods of identification
73.
Freeze branding is permitted for cattle and horses, tattooing is permitted for
all species, ear notching, clipping and tagging are permitted for all species.
Other management procedures
74.
Ringing is permitted for cattle and pigs, tusk trimming is permitted for boars.
Tail docking is permitted for pigs and sheep and beak trimming is permitted for
poultry. Tooth cutting is permitted for pigs, desnooding is permitted for turkeys,
detoeing is permitted for domestic fowl and turkeys, dehorning is permitted for
adult cattle, sheep and goats. Disbudding is permitted for cattle and goats,
dubbing is permitted for poultry, domestic fowl and turkeys, and supernumerary
teat removal is permitted for cattle.
Wing pinioning
75.
It is intended that there will be an exemption for wing pinioning (which is a
permanent flight restraint mechanism, it involves the removal at a very young age,
of the metacarpal and phalanges on one wing, which is the area where the primary
feathers grow, so it constrains the bird from flying). This practice is widely
performed and has strong welfare, management, conservation and restraint of
non- native species arguments in its favour.
76.
It is intended there will be an exemption for wing pinioning in non-farmed
birds under 10 days old.
Tail docking (dogs)
77.
It is intended that there will be no general exemption for docking of dogs’
tails, which will therefore be generally prohibited. The only exception to prohibition
on tail docking will be to allow the docking of a dogs’ tail where the veterinary
surgeon is satisfied that dogs from the litter are likely to be used as working (gun
or sniffer) dogs.
Enforcement
78.
The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill. The maximum penalty
for committing an offence under this provision will be a level 5 fine (£5,000) or 6
months custodial sentence or both. A conviction could also be subject to one of
the post-conviction orders under the Bill (a deprivation order, or a disqualification
order).
Offences
79.


232

There are three offences created in section 18. These are:

90

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE A
(a)

carrying out a prohibited procedure on a protected animal;

(b)
causing a prohibited procedure to be carried out on a protected
animal and;
(c)
a person responsible for an animal commits an offence if they permit
or fail to take reasonable steps to prevent another person carrying out a prohibited
procedure on the animal they are responsible for.
80.
”Prohibited procedure” is defined at section 18(4) as meaning a procedure
which involves interfering with the sensitive tissue or bone structure of the animal.
It is the carrying out of such a procedure which gives rise to a criminal offence.
81.
If a “prohibited procedure” is carried out, however, for the purpose of
medical treatment then this will not give rise to a criminal offence.
82.
It will also be an offence to fail to comply with the provisions of the
regulations in regard to when it is permitted to carry out a “prohibited procedure”.
Regulations to license pet dealers under section 24 of the Animal Health and
Welfare (Scotland) Bill
Background
83.
Christine Grahame MSP lodged a proposal for a Members’ Bill (The
Transportation and Sale of Puppies (Scotland) Bill) in the Scottish Parliament in
November 2003 which aimed to “bring to an end certain serious animal welfare
problems associated with the transport and sale of puppies by third parties in
Scotland”.
84.
It was agreed that the main points of her proposed Bill would be taken
forward in secondary legislation made under the Animal Health and Welfare
(Scotland) Bill. This is a high profile issue, primarily concerning the purchase,
transportation and sale of puppies. It would not be possible to prohibit this trade,
but by licensing pet dealers the aim is to regulate it.
Scope of the regulations
85.

The regulations will apply to Scotland only.

Commencement
86.
It is intended that the regulations will come into force shortly after the
Animal Health and Welfare Bill receives Royal Assent (Summer 2006).
Purpose of the regulations
87.
The aim of the regulations is to protect the welfare of young companion
animals which are bought and resold for profit by dealers. Concerns have been
raised regarding whether these animals are: transported in appropriate conditions;
91
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allowed to rest after their journey; identified; healthy and disease free; and
checked by a veterinary surgeon before being resold. The trade will not be
prohibited but will be regulated and only legally conducted by people licensed by
local authorities. It will be essential for dealers to have suitable premises for the
animals (similar to rearing establishments) before any licence would be issued.
Licensing procedures
88.
Each dealer will need to apply to the local authority for a “dealer’s licence”
and the local authority will grant a licence only when it satisfies itself that the
premises are suitable for the animals which the dealer intends to keep. This will
normally involve a visit to inspect the premises by a local authority “Inspector” (as
defined in the Animal Health and Welfare (Scotland) Bill) and a veterinary surgeon
or practitioner (as defined in the Breeding of Dogs Act 1973). The local authority
shall produce a report on the premises, the applicant and any other relevant
matter. The local authority shall consider the report before determining whether to
grant a licence.
Inspection
89.
Inspectors appointed by Scottish Ministers or local authorities (under the
Animal Health and Welfare (Scotland) Bill will have the power to enter and inspect
all licensed dealers’ premises. They will also have the power to enter and inspect
unlicensed premises where they have reason to believe animals have been
brought onto the premises. A decision on whether to provide inspectors with the
power to seize animals kept in breach of regulations has not yet been made and
will be informed by the consultation process on the draft regulations. In the course
of inspecting premises, if inspectors found an animal in distress, they will be able
to remove that animal to a place of safety under the powers provided in section 29
of the Bill. Schedule 1 of the Bill details the powers to entry, inspection and search.
Enforcement
90.
The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill. Enforcement will be
carried out by Inspectors appointed by the Scottish Ministers or local authorities
and if necessary in connection with the police. The maximum penalty for
committing an offence under this provision will be a level 5 fine (currently £5,000)
or 6 months custodial sentence or both. Post-conviction orders under the Bill (a
deprivation order, or a disqualification order) will also be available following a
conviction, but it is expected that these will be used only in exceptional cases. A
person will not normally be banned from keeping animals solely because of being
convicted of dealing in pet animals without a licence.
Appeals
91.
Any person aggrieved by the refusal of a local authority to grant such a
licence may appeal to a court of summary jurisdiction in the place where the
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premises are situated. The court may give such direction with respect to the issue
of a licence following that appeal.
Offences
92.

The offences under these regulations will be:

(a)

“Dealing” without a licence issued by a local authority;

(b)

failure to adhere to the licence conditions and;

(c)

the obstruction of an Inspector in the exercise of his functions.
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Annex B
FURTHER DETAIL ON PROPOSED ORDERS/REGULATIONS TO BE MADE
UNDER DELEGATED POWERS OF THE ANIMAL HEALTH AND WELFARE
(SCOTLAND) BILL
Biosecurity Codes - order under section 3 of the Animal Health and Welfare
(Scotland) Bill
Scope of the order
93.

The order will apply to Scotland only.

Commencement
94.

It is intended that an order will come into force in the autumn of 2006.

Purpose of the order
95.
The purpose of the biosecurity code is to set out biosecurity measures for
the prevention of animal disease occurring in, or spreading to, other animals or
humans. The primary focus is intended to be on livestock (cattle, sheep, goats,
pigs and poultry) diseases. A code would deal with a range of animal health and
animal management practices all designed to avoid disease; avoid harming the
welfare of animals and; not disrupt farming and rural businesses. Some
biosecurity measures in the code will be mandatory, a breach of which would
result in an offence having been committed. The following is an example of what a
typical biosecurity code would contain.
Structure of the Code
96.
Subject to the statutory consultation process in advance of making the
order, it is expected that a biosecurity code will include the following main subject
headings:
(a)

planning ahead to avoid disease;

(b)

action required on first signs or suspicion of disease;

(c)

avoidance measures vis-à-vis the spread of disease and ;

(d)

key advice for visitors to farm properties.

97.
Key elements of the code are likely to cover the following: animal and/or
farm management; buildings and equipment; transportation of animals; handling
animals; new, returning and replacement animals; records and traceability; animal
medicines; feed and water; and wildlife.
98.
Some biosecurity measures in the proposed code will include best practice,
examples of which are included below. Other measures will be mandatory and
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failure to comply with any such requirements will be an offence, except where
there is lawful authority or reasonable excuse.
Planning ahead to avoid disease
99.
Best practice likely to be included in the code would recommend the
following action:
(a)
preparation, and then annual review, of an animal health and welfare plan in
consultation with a vet;
(b)

training of staff in the principles of hygiene and disease security;

(c)

accreditation of the health status of new or replacement livestock;

(d)
isolation of new, returning or replacement animals before contact with “at
home” animals;
(e)
checking and maintaining boundaries regularly to avoid straying and noseto-nose contact with neighbouring animals;
(f)
disposing of bedding and preventing animal access to the premises for 6
weeks;
(g)

avoidance of unnecessary contact between vehicles and animals;

(h)

cleansing and disinfection of buildings after use by livestock;

(i)
provision of permanent washing facilities for, and after, contact with any
farm animal;
(j)

agreement on a vermin control/eradication procedure with a vet;

(k)

signposting the name of the farm or premises at all entrances/exits;

(l)

notices directing callers to the premises or farm office; and

(m)
reduction of the number of vehicles moving or parking near where animals
are kept or regularly moved.
100.

The code is likely to include the following mandatory requirements:

(n)

recording the names of visitors and deliveries; and

(o)

that cleansing and disinfection materials are provided and ready for use.

Action required on first sign or suspicion of disease
101. The code is likely to include best practice measures which would include
the following action on the first sign or suspicion of disease:
(a)

isolation of the animal(s) as soon as possible; and

(b)
contact being made with a vet or duty vet at the local Animal Health
Divisional Office.

95
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102.

The following mandatory measures may be included:

(a)
if a notifiable disease (a disease which you are required to notify to your
local Animal Health Office) is evident or suspected in an animal(s), contact must
be made as soon as possible with the duty vet at the local Animal Health
Divisional Office; and
(b)
while waiting for veterinary inspection, no movement of such animals
beyond the farm gate or premises until written authority has been obtained from
the State Veterinary Service.
Avoidance measures vis-à-vis the spread of disease
103. Best practice measures likely to be included in the code will include the
following action:
(a)
re-examination, with a vet, of the animal health and welfare plan and
introduction of any new measures where recommended;
(b)

avoidance, where possible, of direct contact with infected animals;

(c)

no wearing of dirty work clothes or footwear;

(d)

no grazing on contaminated pastures; and

(e)

recording of all visitors requiring access to the farm/premises.

104. The biosecurity code may, as well as providing new mandatory biosecurity
measures, list, for ease of reference, any relevant existing statutory biosecurity
measures and detail the relevant legislation. Examples of best practice relating to
these obligations may also be given where appropriate. Such existing biosecurity
measures include:
(a)
for all notifiable diseases, cleansing and disinfection of all vehicles and
equipment before any movement off premises that contain animals;
(b)
movement of animals only on the basis of the relevant disease related
legislation;
(c)
the registration of all livestock and premises must accord with existing
legislation;
(d)

fallen stock must be disposed of in accordance with existing legislation;

(e)
cleansing and disinfection after transporting animals must accord with
existing legislation;
(f)
water bowls or drinkers must be above the level of faecal contamination in
accordance with existing legislation; and
(g)
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Advice for visitors to farm properties
105.

The following best practice measures are likely to be included in the code:

(a)
(b)

that visitors contact the farmer or representative before the visit; and
that visitors follow the biosecurity advice given by individual farmers.

Enforcement
106. The enforcement of the mandatory aspects of the proposed code, is
expected to fall on the State Veterinary Service and local authority Trading
Standards Departments in the course of their existing inspection functions. The
penalties for non-compliance with the mandatory measures will be in accordance
with the updated offence provisions in section 13 of the Bill (or with the existing
statutory provisions where applicable). The enforcement provisions of the code will
be subject, as will the rest of the code to the proposed statutory consultation
requirement in terms of the new section 6C(11).
Offences
107. A person will commit an offence under section 3 of the Bill if one or more of
the proposed mandatory measures in the code are breached. Failure to adhere to
best practice standards will not give rise to an offence.

Animal Gatherings - order under Section 5 of Part 1 of the Animal Health and
Welfare (Scotland) Bill
Scope of the order
108.

An order will apply to Scotland only.

Commencement
109.

It is intended that an order will come into force in the autumn of 2006.

Purpose of the order
110. The purpose of any order is to regulate animal gatherings by implementing
a licensing scheme.
Exceptions
111. An “animal gathering” is defined in the Bill as meaning an occasion at which
animals are brought together for any purpose. This will include animal markets,
shows, exhibitions, and sales.
However, to this definition there are two
exceptions. Firstly, if the animals involved are owned by the same person.
Secondly, if the gathering takes place on land in which more than one person has
a right of use and the animals are owned by people who have a right of use in the
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land. So, for example, the definition in the Bill will not cover gatherings of animals
on common grazings or such like.
112.

The application of the order will be restricted accordingly.

Use of Premises for Animal Gatherings
113. It is intended that where premises are to be used for an animal gathering
which requires a licence that a licence will need to be obtained in advance.
Licensing Scheme
114. The licensing scheme would make provision to the effect that licences
would require to be in writing and would be subject to such conditions as the
veterinary inspector considers necessary to control the introduction into, or spread
of disease within or from, the licensed premises. The licence conditions will reflect
the nature/type of the gathering concerned. It will be time limited. The licence will
also specify the name of the licensee, the premises in which the animal gathering
will take place and the area to which the animals may be given access.
Restrictions on when an Animal Gathering can take place
115. The licensing scheme would make provision to the effect that each licence
would contain a requirement that there should be a 27 day period between
different animal gatherings at the same premises. The intention is that this will
allow full biosecurity cleansing and disinfection of the premises and all equipment.
This restriction will not apply if the entire licensed premises are totally paved and
capable of being effectively cleansed and disinfected at the end of each animal
gathering i.e. after the last animal had departed from the premises.
Enforcement
116. An order would be administered and the licensing scheme would be
enforced by the Local Authority in line with their existing enforcement functions.
Appeals
117. Any person aggrieved by the refusal of a local authority to grant such a
licence may appeal to a court of summary jurisdiction in the place where the
premises are situated. The court may give such direction with respect to the issue
of a licence following that appeal.
Penalties
118. The penalties for non-compliance with any order will be in accordance with
the updated offence provisions in section 13 of the Bill.
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Animal boarding establishments (already regulated) to be licensed under a
regulations made under section 24 of the Animal Health and Welfare
(Scotland) Bill
Scope of the regulations
119.

The regulations will apply to Scotland only.

Commencement
120.

It is intended that the regulations will come into force by Summer 2007.

Current situation and intention of new regulations
121. It is intended that the regulations will require the licensing of animal
boarding establishments in Scotland. Under the Animal Boarding Establishments
Act 1963 local authorities are required to license boarding establishments for both
cats and dogs. The keeping by anyone of a boarding establishment is defined in
this Act as, “the carrying on by him at premises of any nature (including a private
dwelling) of a business of providing accommodation for other peoples’ cats and
dogs.”
122. In the last decade there has been a trend away from using traditional
boarding kennels by dog owners in favour of home from home based boarding
services. Under the current legislation a business providing accommodation for
dogs or cats in a private dwelling should be licensed.
123. It is not the intention to require private arrangements between friends or
family to be licensed. For example, if a person goes on holiday and asks their
neighbour to look after their two dogs in return for a gift or even small payment
then this should not be covered by the regulation.
124. There are two main reasons why it is felt necessary to transpose the current
provisions from primary to secondary legislation:
(a)
it will enable the regulations to be kept up to date and in line with
developments in animal welfare and good practice in the animal boarding sector;
and
(b)
it will also allow the Scottish Ministers to extend the type of animal boarding
establishments which require licensing, for example other small mammals, reptiles
or even birds if there was evidence that this was necessary without recourse to
primary legislation.
Content of the regulations
125. From an animal welfare point of view the risk in home boarding for dogs is
the mixing together of animals from more than one owner. Therefore it is proposed
that home boarding for dogs from more than one owner should be licensed.
However from an animal welfare point of view home boarding of cats is always
99


241

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE A
undesirable. The standards required to ensure that home boarding is done
hygienically and safely for cats are prohibitively high.
126.

The following conditions will need to apply:

(a)
cats be kept in one room (not carpeted) which can be completely
disinfected after their stay and any bedding or soft furnishings and so on be
washed or disposed of in order to prevent the spread of disease; and
(b)
cats from different homes should not mix. Nor should they occupy a space
which has not been disinfected first. They should not mix with cats ordinarily
resident in the boarding house.
127. It is undesirable that cats are kept in garages or cages in spare rooms.
Work has been done to ensure that the standards in licensed catteries have risen.
Thus it will be consistent to attempt to ensure that standards in relation to homeboarding are required to be of a similar standard.
128.

It is therefore intended that the following activities will require a licence:

(a)
providing residential care for dogs from two or more different owners at the
same time, on premises or parts of premises used primarily as a private dwelling,
in return for financial remuneration; and
(b)
providing residential care on premises used primarily for purposes other
than for private dwelling, for other people’s dogs or cats in return for financial
remuneration.
129. Providing residential care for cats, on premises, or a part of premises, used
primarily as a private dwelling, in return for financial remuneration will not meet the
conditions of the licensing regime and will therefore not be granted a licence.
130.

The following activities will be outside the scope of the regulations:

(a)
boarding any number of dogs from one owner at a time on premises
primarily used as a private dwelling; and
(b)

boarding species other than dogs and cats.

Conditions on granting of a licence
131. It is intended that the following conditions will be applied by a local authority
on granting a licence:
(a)
that suitable accommodation, suitable in respects of construction, size of
quarters, number of occupants, exercising facilities, temperature, lighting,
ventilation and cleanliness is provided;
(b)
that animals will be adequately supplied with suitable food, drink and
bedding material, adequately exercised, and supervised;
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(c)
that all reasonable precautions will be taken to prevent and control the
spread among animals of infectious or contagious diseases, including the
provision of adequate isolation facilities;
(d)
that appropriate steps will be taken for the protection of the animals in case
of fire or other emergency;
(e)
that a register be kept containing a description of any animals received into
the establishment, date of arrival and departure, and the name and address of the
owner such register to be available for inspection at all times by an officer of the
local authority or veterinary surgeon.
132.

It is intended that a licence will be granted for a period of up to 3 years.

133. Local authorities will be able to revoke a licence for reasons which will
include convictions of a criminal offence under the Bill, or failure to comply with
relevant Health and Safety requirements, for example fire safety and workplace
health and safety.
Appeals
134. Any person aggrieved by the refusal of a local authority to grant such a
licence may appeal to a court of summary jurisdiction in the place where the
premises are situated. The court may give such direction with respect to the issue
of a licence following that appeal.
Offences
135. A person commits an offence if they keep an animal boarding establishment
without a licence or in contravention of the licence conditions.
136. The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill. The maximum penalty
for committing an offence under this provision will be a level 5 fine (currently
£5,000) or 6 months custodial sentence or both. Post-conviction orders under the
Bill (a deprivation order, or a disqualification order) will also be available following
a conviction, but it is expected that these will be used only in exceptional cases. A
person will not normally be banned from keeping animals solely because of
running an unlicensed cattery.
Inspection and Enforcement
137. It is intended that a local authority officer will have the same authority to
inspect any licensed establishment or alleged unlicensed establishment in order to
ascertain whether an offence was being committed under these regulations, as set
out in Schedule 1 of the Bill. A decision on whether to provide inspectors with the
power to seize animals kept in breach of the regulations has not yet been made
and will be informed by the consultation process on the draft regulations. In the
course of inspecting premises, if inspectors found an animal in distress, they will
be able to remove that animal to a place of safety under the powers provided in
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section 29 of the Bill. It shall be an offence to wilfully obstruct or delay any person
in the exercise of powers of entry or inspection under these regulations.
Riding establishments (already regulated) to be licensed under regulations
made under section 24 of the Animal Health and Welfare (Scotland) Bill
Scope of the regulations
138.

The regulations will apply in Scotland only.

Commencement
139.

It is intended that the regulations will come into force by Summer 2007.

Current situation and intention of new regulations
140. These regulations would replace the Riding Establishments Acts 1964 and
1970.
141. The current legislation requires a licence to be held in order to run a riding
establishment. Keeping a riding establishment is defined as “the carrying on of a
business of keeping horses for either or both of the following purposes, that is to
say, the purpose of their being let out on hire for riding or the purpose of their
being used in providing, in return for payment, instruction in riding”. This definition
excludes horses kept: under the management of the Secretary of State for
Defence; solely for police purposes; by the Zoological Society of London; or by the
Royal Zoological Society of Scotland. Riding establishment licences are granted
annually following application. The Riding Establishment Act 1970 specifies that
the licence holder must hold a current Public Liability Insurance Policy. The
proposal is to keep the current definition of a riding establishment
142. The regulations will set out a minimum qualification for riding instructors and
also to require that a veterinarian is present at all inspections of riding
establishments.
143. Transposing the current provisions from primary to secondary legislation will
enable the regulations to be kept up to date and in line with developments in
animal welfare and good practice in the riding establishment sector. Also, detailed
administrative provisions are required and this is most appropriately dealt with in
secondary legislation.
Content of the regulations
144.

It is intended that the following activities will require a licence:

(a)
carrying on a business of keeping horses in order to let them out on hire for
riding; or
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(b)
carrying on a business of keeping horses for use in providing instruction in
riding for payment; or
(c)

both of these.

Conditions of granting a licence
145. It is intended that the following requirements for a riding establishment
owner/manager should be stipulated by a local authority as being conditions of
the licence:
(a)
the person with day to day management of the yard must be suitably
qualified (either by experience in the management of horses or by being the holder
of an approved appropriate certificate). New applicants must be qualified or must
employ qualified staff. The following certificates/qualifications are acceptable: a
British Horse Society Assistant Instructor Certificate; an ABRS Initial Teaching
Award; an SNVQ Level 3 in Horse Care and Management; a BTEC Level 3
National Diploma in Horse Management; a level 3 National (Advanced National)
Certificate in Management of Horses; a British Equestrian Tourism Ride Leader
Qualification; or a British Equestrian Tourism Riding Holiday Centre Manager
Qualification;
(b)

they must hold public liability insurance;

(c)

they must ensure the welfare of the equines kept at the establishment;

(d)
they must have in place records for each equine in work, detailing age,
height and weight limit and records for clients and these records must be available
for inspection;
(e)
they must ensure that the construction and size of the stables is appropriate
for the size and type of equine accommodated and is regularly maintained for the
welfare of the animal;
(f)
equines must have access to suitable food and a regular and sufficient
supply of clean, fresh drinking water, and bedding and must be adequately
exercised, groomed and rested and visited at suitable intervals;
(g)
where grass is used as sustenance there must be sufficient quantity for
every animal in that field;
(h)
that all reasonable precautions will be taken to prevent and control the
spread of infectious or contagious diseases among horses and that veterinary first
aid equipment and medicines shall be provided and maintained in the premises;
(i)
that appropriate steps will be taken for the protection of horses in case of
fire; and
(j)
that adequate accommodation will be provided for forage, bedding, stable
equipment and saddlery.
146. It is intended that a licence will be granted for a period of up to 3 years with
the option of annual inspections.
147. Grounds for revocation of the licence will include convictions of a criminal
offence under the Bill, failure to comply with a welfare improvement notice served
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under the legislation or failure to comply with relevant Health and Safety
requirements, for example fire safety and workplace health and safety.
148. A welfare improvement notice could be served by an Inspector having
inspected a premises and finding that the animal welfare standards stipulated in
the regulations are not being met. An Inspector would serve a welfare
improvement notice with the understanding that action will be taken to improve
welfare standards by a certain time or the licence will be revoked.
Appeals
149. Any person aggrieved by the refusal of a local authority to grant such a
licence may appeal to a court of summary jurisdiction in the place where the
premises are situated. The court may give such direction with respect to the issue
of a licence following that appeal.
Offences
150. A person commits an offence if they operate a riding establishment without
a licence. The maximum penalty for committing an offence under this provision will
be a level 5 fine (currently £5,000) or 6 months custodial sentence or both. Postconviction orders under the Bill (a deprivation order, or a disqualification order) will
also be available following a conviction, but it is expected that such orders will only
be used in exceptional cases. A person will not normally be banned from keeping
animals solely because of running an unlicensed riding establishment.
Inspection and Enforcement
151. The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill. It is intended that a
local authority officer or inspector appointed or authorised by the Scottish Ministers
will have the same authority to inspect any licensed establishment, or alleged
unlicensed establishment, in order to ascertain whether an offence was being
committed under these regulations, as set out in Schedule 1 to the Bill. It shall be
an offence to wilfully obstruct or delay any person in the exercise of powers of
entry or inspection under these regulations.
152. A new application for a licence to operate a riding establishment will require
to be inspected by both a local authority inspector and a veterinary surgeon.
Selling of pets (Pet shops already regulated, will include pet fairs – new
proposal) to be licensed under regulations made under section 24 of the
Animal Health and Welfare (Scotland) Bill
Scope of the regulations
153.
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Commencement
154.

It is intended that the regulations will come into force by June 2008.

Current situation and intention of new regulations
155. These regulations will replace the provision for the licensing of pet shops
contained in the Pet Animals Act 1951. They will also include a new provision for
the licensing of pet fairs where animals are sold.
156. For pet shops, it is intended that the regulations will require two things:
firstly, the provision of written care instructions to prospective pet purchasers and
secondly; a minimum competency level for pet vendors in the animal husbandry
required to care for pet animals.
157. A pet fair is an event, usually of one or two days duration and often held at
a venue temporarily used for such a purpose, for example an exhibition centre.
Enthusiasts set up individual stalls where they display and sell animals. The law
relating to the sale of animals at pet fairs is ambiguous. There is some confusion
as to whether pet fairs are currently legal under the Pet Animals Act 1951 (as
amended by the Pet Animals (Amendment) Act 1983). Some local authorities
license pet fairs under the 1951 Act and others consider that such events are
prohibited.
158. It is intended that pet fairs for the following 4 categories of animals will
require to be licensed: bird fairs; reptile/amphibian fairs; small mammal fairs; and
fish fairs.
159. There are three main reasons why it is felt necessary to transpose the
current provisions from primary to secondary legislation:
(a)
it will enable the regulation to be kept up to date and in line with
developments in animal welfare and good practice in the area of pet vending;
(b)
it will allow additional conditions to be considered in the granting of licences
to pet vendors, including a requirement to provide written details on the care of
animals to prospective purchasers; and
(c)
it will also allow the Scottish Ministers to extend the regulations regarding
pet shops to pet fairs.
Content of the regulations
160.

It is intended that the following activities will require a licence:

(a)

keeping a pet shop; and

(b)

organising a pet fair where birds, reptiles, small mammals or fish are sold.
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Conditions on granting of a licence
161. It is intended that the following conditions will be applied by a local authority
on granting a licence:
(a)

all pet vendors will be required to provide care leaflets;

(b)
that animals will at all times be kept in accommodation suitable as respects
size, temperature, lighting, ventilation and cleanliness;
(c)
that animals will be adequately supplied with food and drink and visited at
suitable intervals;
(d)
that appropriate steps will be taken for the protection of the animals in case
of fire or other emergency;
(e)
that all reasonable precautions will be taken to prevent the spread among
animals of infectious diseases;
(f)
that either the owner/manager in respect of pet shops holds a suitable
qualification (the level and type of qualification to be consulted on once the draft
regulations are available).
162. It is intended that in respect of pet shops the licence will be granted for a
period of up to 3 years with the option for annual inspections.
163. In respect of pet fairs the licence will require to be applied for at least one
month in advance and will last for a specified period and only in respect of a
location specified in the licence.
164. Grounds for revocation of the licence will include convictions of a criminal
offence under the Bill, or failure to comply with relevant Health and Safety
requirements for example fire safety and workplace health and safety.
Appeals
165. Any person aggrieved by the refusal of a local authority to grant such a
licence may appeal to a court of summary jurisdiction in the place where the
premises are situated. The court may give such direction with respect to the issue
of a licence following that appeal.
Offences
166. A person commits an offence if they keep a pet shop without a licence or
contravene any of the conditions of a licence.
167. A person commits an offence if they organise or participate in a pet fair
without a licence or contravene any of the conditions of a licence.
168. The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill. The maximum penalty
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for committing an offence under this provision will be a level 5 fine (currently
£5,000) or 6 months custodial sentence or both. Post-conviction orders under the
Bill (a deprivation order, or a disqualification order) will also be available following
a conviction, but these will be expected to be used only in exceptional cases. A
person will not normally be banned from keeping animals solely because of
organising a pet fair without a licence.
Inspection and Enforcement
169. It is intended that a local authority officer will have the same authority to
inspect any licensed pet shop or pet fair, or alleged unlicensed establishment or
event, in order to ascertain whether an offence was being committed under these
regulations, as set out in Schedule 1 to the Bill. There will be an offence of
obstruction for any person who wilfully obstructs or delays any person in the
exercise of powers of entry or inspection under these regulations.
Livery yards (new proposal) to be registered under regulations made under
section 24 of the Animal Health and Welfare (Scotland) Bill
Scope of the regulations
170.

The regulations will apply in Scotland only.

Commencement
171.

It is intended that the regulations will come into force by June 2008.

Current situation and intention of new regulations
172. Livery yards or stables are establishments where horses are housed and
fed on behalf of their owners. At present they are not regulated.
173. Some livery stables offer “DIY” services where housing is provided, but the
owner is responsible for some or all of the feeding, exercise and grooming of their
horse(s). In some of the DIY establishments the responsibility for the welfare of the
animal lies with the horse owner and not the livery stable owner. The proposal is to
require all types of livery stables to be registered. A condition of the registration
will be initial inspection by the local authority with the presence of a veterinarian.
Content of the regulations
174. It is intended that the following features should constitute the definition of a
livery yard:
(a)
a place where at least 2 people (other than the yard owner) keep their
equines;
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(b)
the equines are kept there on a permanent or temporary basis (the
consultation process will inform whether any specific time periods should be set
out in the regulations);
(c)
any service other than the provision of land only or land and a field shelter
is provided by the livery yard owner to an individual; and
(d)

the service is provided for financial reward.

Conditions of registration
175. It is intended that the following requirements in relation to a livery yard
owner/manager should be stipulated by a local authority as being conditions of
registration:
(a)
they must ensure that the person with day to day management of the yard
is suitably qualified (either by experience in the management of horses or by being
the holder of an approved appropriate certificate). New applicants must be
qualified or must employ qualified staff. The following certificates/qualifications are
acceptable: a British Horse Society Assistant Instructor Certificate; an ABRS Initial
Teaching Award; an SNVQ Level 3 in Horse Care and Management; a BTEC
Level 3 National Diploma in Horse Management; a level 3 National (Advanced
National) Certificate in Management of Horses; a British Equestrian Tourism Ride
Leader Qualification; or a British Equestrian Tourism Riding Holiday Centre
Manager Qualification;
(b)

they must hold public liability insurance;

(c)

they must ensure the welfare of the equines kept at the establishment;

(d)
they must satisfy themselves that all equine owners/keepers using the livery
yard have in place third party insurance in respect of that equine;
(e)
they must ensure that the construction and size of the stables is appropriate
for the size and type of equine accommodated and is regularly maintained for the
welfare of the animal;
(f)
equines must have access to suitable food and a regular and sufficient
supply of clean, fresh drinking water;
(g)

suitable bedding must be provided;

(h)
equines will be adequately exercised, groomed and rested and visited at
suitable intervals;
(i)
where grass is used as sustenance there must be sufficient quantity for
every animal in that field;
(j)
that all reasonable precautions will be taken to prevent and control the
spread of infectious or contagious diseases among horses and that veterinary first
aid equipment and medicines shall be provided and maintained in the premises;
(k)
that appropriate steps will be taken for the protection of horses in case of
fire; and
(l)
that adequate accommodation will be provided for forage, bedding, stable
equipment and saddlery.
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176.

It is intended that registration will be granted for a period of up to 5 years.

177. Grounds for revocation of the registration will include convictions of a
criminal offence under the Bill, failure to comply with a welfare improvement notice
under the legislation or failure to comply with relevant Health and Safety
requirements, for example fire safety and workplace health and safety.
Offences
178. A person commits an offence if they operate an unregistered livery yard.
The maximum penalty for committing an offence under this provision will be a level
5 fine (currently £5,000) or 6 months custodial sentence or both in line with the
provisions of the Bill. Post-conviction orders under the Bill (a deprivation order, or
a disqualification order) will also be available following a conviction, but these will
be expected to be used only in exceptional cases. A person will not normally be
banned from keeping animals solely because of running an unregistered livery
yard.
Inspection and Enforcement
179. The enforcement of these regulations will be in accordance with the
provisions of the Animal Health and Welfare (Scotland) Bill.
180. It is intended that a local authority officer will have the same authority to
inspect any registered livery yard or alleged unregistered yard in order to ascertain
whether an offence was being committed under these regulations, as set out in
Schedule 1 to the Bill. It shall be an offence to wilfully obstruct or delay any person
in the exercise of powers of entry or inspection under these regulations.
181. A new application to register a livery yard will require a report provided by
an equine specialist veterinary surgeon (registered with the British Equine
Veterinary Association).
182. It is proposed that these regulations will provide for a combined licence
being available for livery stables which also offer riding school facilities.
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Annex C
Code of Practice for the tethering of equines to be issued under section 34
of the Animal Health and Welfare (Scotland) Bill
183. Tethered horses, ponies and sometimes donkeys can often be seen
throughout Scotland. There are potential dangers associated with this practice.
There have been cases reported of horses which have been strangled by the
tether after having fallen or have been startled either by people or vehicles.
Therefore the tethering of equines poses a serious problem, for horses in both
urban areas and the countryside.
184. The statutory Code of Practice will provide a set of minimum standards that
will promote the welfare of tethered horses.
185. The code will provide the following: a definition of tethering; a statement of
the objective of tethering; dangers inherent in tethering horses and; minimum
standards for the welfare of tethered horses.
186.

These minimum standards could include:

(a)
guidance on the whether it is suitable for the horse to be tethered, for
example mares within the last third of pregnancy should not be tethered until the
foal is at least one month old;
(b)
guidance on tethering equipment, for example all equipment used for
tethering horses must be maintained in good condition;
(c)
guidance on the suitability of a tethering site, for example a suitable
tethering site should be on reasonably level ground and not adjacent to any steep
incline, bank, cliff or other dangerous feature;
(d)
nutritional and health requirements, for example a horse should not be
without water for a maximum of 2 hours;
(e)

the period of tethering should be short;

(f)

horses should never be left alone for long periods of time;

(g)

horses should be checked at least twice a day;

(h)

horses require regular watering, feeding and exercise.

187. Failure on the part of an animal owner or keeper to observe the provisions
of a code should not of itself render that owner liable to any civil or criminal
proceedings. However, the code should be admissible as evidence of good
practice and reasonable standards of care.
Code of Practice for the rearing of game birds for sport shooting to be
issued under section 34 of the Animal Health and Welfare (Scotland) Bill
188. Farmed Birds primarily reared for human consumption are subject to the
provisions of the Agriculture (Miscellaneous Provisions) Act 1968. However, game
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birds reared for sport shooting are not subject to the same provisions. There has
been some recent concern about the welfare of game birds, it would seem
appropriate to provide a set of minimum standards that will promote the welfare of
game birds as this will remove the apparent anomaly between birds reared for
food and those primarily reared for sport shooting. The proposal to introduce a
statutory code of practice is in keeping with the principles of the Bill.
189. The majority of game farmers in Scotland are members of the Game
Farmers’ Association and comply with their existing code of practice. The industry
has agreed that a statutory code of practice should be based on the existing code
of the GFA. It is envisaged that this code will form the basis for a Scottish
Executive approved code and be applied to all game farmers in Scotland.
190.

The code of practice could include guidance on:

(a)

hygiene;

(b)

preventing the spread of disease;

(c)

transportation;

(d)

stocking rates;

(e)

housing;

(f)

temperature and ventilation; and

(g)

controlling aggressive behaviour.

191. Failure on the part of an animal owner or keeper to observe the provisions
of a code should not of itself render that owner liable to any civil or criminal
proceedings. However, the code should be admissible as evidence of good
practice and reasonable standards of care.
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Appendix 2
Correspondence to the Executive
1.
The Committee noted that the bill contains a number of powers which are
subject to emergency affirmative 28 day procedure. The Committee agreed to
seek clarification of the reasons for the Executive’s use of this procedure at each
of the instances that it is used in the bill. The Committee’s concerns with this type
of procedure lie with the fact that, whilst it is not perhaps the intention of the
Executive to avoid Parliamentary scrutiny for the provisions specified, it is possible
for these orders to bypass Parliamentary scrutiny if Ministers should simply allow
them to lapse and bring forward new orders in their place. Conversely, the
Committee also considered the implications for Parliamentary time when this type
of procedure is used, given the experience of similar shellfish Orders frequently
made under the Food and Environmental Protection Act.
2.
The Committee was also not clear why this type of procedure was
considered appropriate for what may be long-term measures, such as the
specified diseases at section 8 of the bill.
3.
The Committee therefore seeks further explanation on the use of this
procedure, as opposed to other forms of procedure, in each of the instances
specified in the bill. The Executive is also asked to comment on the Committee’s
concerns in relation to this type of procedure.
Section 1

Slaughter for preventing spread of a disease

4.
The Committee noted that paragraph 8 of section 1 provides that Scottish
Ministers must pay compensation in respect of any animal slaughtered under
Schedule 3A and that the amount of compensation is to be prescribed by order.
The Committee noted that an order made under this power will not be laid before
the Parliament. The Committee noted that the delegated powers memorandum
suggests that having no parliamentary procedure is in keeping with the provisions
of the Animal Health Act 1981 but it also noted that this Act is inconsistent
regarding the methods of determining compensation. The Committee raised
concerns in relation to the lack of Parliamentary scrutiny that these orders would
be subject to.
5.
The Committee asks for clarification from the Executive as to why the
orders will not be laid before the Parliament.
Section 2 – Slaughter of treated animals
6.
The Committee raised a similar question in respect of section 2(6), and
asks why orders made under this section are not required to be laid before the
Parliament.
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Section 3 – Biosecurity codes
7.
The Committee noted that section 3 confers an order making power on the
Scottish Ministers to issue biosecurity codes. The Committee considered that
there could be confusion over whether breaking the codes constitutes a criminal
offence and that there should be more distinction drawn between guidance and
mandatory requirements. The Executive is asked for clarification of this section.
Section 5 – Animal gatherings
8.
The Committee noted that this section confers an order making power on
Ministers to make provision for the licensing of animal gatherings. The Committee
considered that the definition of gatherings is wide and could include gatherings in
a domestic setting. The Committee therefore seeks clarification in relation to this
provision.
9.
The Committee noted that, although subsection 5(g) permits an order to
include provision for appeals, it is not mandatory to do so. The Committee seeks
the Executive’s views in relation to creating a duty rather than a power for appeals
in orders made under this subsection.
10.
In addition, although there is not indication in the delegated powers
memorandum that the Executive intends to provide for fees to be charged for
licences issued under the section, it is thought that this would be possible by virtue
of section 84 of the 1981 Act. The Committee seeks clarification on this matter.
Section 10 – Livestock genotypes: specification, breeding and slaughter
11.
The Committee noted that section 36V obliges Scottish Ministers to pay
compensation for livestock slaughtered and property destroyed in accordance with
a restriction notice and that the amount is to be specified by order. The Committee
was again concerned that this provision is not subject to any parliamentary
procedure. The Executive is asked to comment.
Section 18 – Mutilation
12.
Subsection (3) provides a regulation-making power to allow Ministers to
permit certain procedures to be carried out in certain circumstances. The
Committee noted that clause 5 of the equivalent English bill includes a statutory
duty to consult and the Committee asks why there is not a similar duty in this bill.
Section 23 – Provision for securing welfare
13.
The Committee noted that this conferred a wide power on Scottish Ministers
and agreed to seek further information in relation to why the Executive has chosen
secondary rather than primary legislation to the extent that it has at this section.
The Executive is asked to comment.
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Section 24 – Licensing etc. of activities involving animals
14.
The Committee noted that there were different approaches taken to the
balance struck between primary and secondary legislation in the English and
Scottish bills. In particular, the Committee noted that the English bill allows
offences to be created in regulations for breach of licence provisions etc, but
creates the principle offence in the bill. The Executive is asked to comment on this
matter.
Section 25 – Prohibition on keeping certain animals
15.
The Committee agreed to seek further clarification from the Executive as to
why it has taken such a wide power at section 25(1), where its only restriction is at
section 25(3). The Executive is asked to comment.
Section 33 – Animal welfare bodies
16.
Section 33 confers on the Scottish Ministers power to establish a body to
provide them and other such other persons as they may direct, with advice on
matters concerning animal welfare. The Committee seeks information on how the
Executive envisages that the delegated powers contained at this section will be
used.
Section 34 – Animal welfare codes
The Committee noted that section 34 will confer on Scottish Ministers the power to
make, revise and revoke codes of practice for providing practical guidance in
respect of the provisions of part 2 and any regulations made under part 2. The
Committee is content with the power but seeks clarification on how the Executive
plans to consider or have regard to the consultation responses on the codes. The
Committee also seeks clarification as to how the power to revoke a code will be
exercised.
Executive Response
1.
On 22 December 2005, having considered the Animal Health and Welfare
(Scotland) Bill, the Subordinate Legislation Committee sought explanation of a
number of matters. The substance of the Committee’s request for an explanation
in relation to each matter and the Scottish Executive’s response is set out below.
General - Use of the emergency affirmative 28 day procedure
2.
The Executive’s actions in the event of an outbreak of a fast spreading
animal or bird disease will be strongly influenced by advice from veterinary and
other scientific experts. The experiences of such disease outbreaks, types of
which are set out in Schedule 2B to the 1981 Act (inserted by section 8 of the Bill),
provide powerful evidence that swift action to contain the disease is paramount in
preventing serious consequences for many more animals/birds, possibly humans,
and the country in general. These experiences should be seen not only in a
Scottish or GB context, but more widely as evidenced by the examples given in
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Chapter 2 of the initial consultation document on the animal health aspects of the
Bill (Animal Disease Control: Proposals for Legislation in Scotland; February
2003).
3.
Veterinary advice is that Scotland is likely to be affected again – at some
point - by one or more of the serious diseases mentioned in section 8 of the Bill.
There is also the possibility that a particular virus strain could mutate, or a new
animal/bird disease develop, and that it could spread quickly and widely, again not
just to animals/birds but also possibly having human health consequences.
4.
For example, diseases such as Hendra and Nipah both had limited but
serious consequences when they occurred in Australia and the Far East. Hendra
virus was first isolated in 1994 from specimens obtained during an outbreak of
respiratory and neurological disease in horses and humans in Hendra, a suburb of
Brisbane, Australia. Nipah virus is related but not identical to Hendra virus. Nipah
virus was initially isolated in 1999 from an outbreak of encephalitis and respiratory
illness among adult men in Malaysia and Singapore. Both diseases caused
serious illnesses and deaths in both humans and animals. Whilst it seems very
unlikely that either of these diseases could occur in Scotland, their sudden and
unforeseen appearance in Australia and the Far East in the 1990s illustrates that it
is impossible to foretell the emergence of new diseases.
5.
The Executive therefore considers that the parliamentary procedure which
applies to the four sections of the Bill (sections 1, 2, 3 and 8) which make provision
for dealing with fast spreading disease should be such as to allow the swift
introduction of measures where necessary. Without this ability it may not be
possible to prevent, or quickly contain, a fast spreading disease. At the same time,
given the importance of the measures involved (particularly the economic and
social effects on individual farmers and farming communities), the Executive
recognises that there should be full parliamentary scrutiny of the use of these
powers.
6.
The emergency affirmative 28 day procedure allows action to be taken swiftly
by the Executive, but at the same time provides for full parliamentary scrutiny of
the measures. The Executive therefore considers that the procedure proposed
achieves the right balance between legislative preparedness to deal with an
unexpected or unknown animal/bird disease emergency, and the need for
parliamentary scrutiny.
7.
In a particular case, should Parliament determine that the powers have not
been used appropriately it would be open to Parliament to refuse to affirm a
relevant order and the measures would then fall. Were this to happen, in the
Executive’s opinion, it would not then be appropriate for the Executive to make
another order in the same terms based on the same factual circumstances.
8.
On the issue of parliamentary time, the Executive notes that the powers
sought are expected to be used infrequently (for example, the last major disease
outbreak in Scotland was the foot-and-mouth disease outbreak in 2001).
Therefore, it is considered that there will not be a significant impact in terms of use
of parliamentary time overall, and that where the emergency affirmative 28 day
115
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procedure applies, the use of parliamentary time is appropriate to ensure proper
parliamentary scrutiny.
Section 1 – Slaughter for preventing spread of disease
9.
The Committee raised concerns in relation to the fact that there is no
parliamentary procedure for orders made under paragraph 8 of Schedule 3A (i.e.
orders dealing with compensation for animals that are compulsorily slaughtered
using Schedule 3A powers).
10. As noted in paragraph 12 of the Memorandum on Delegated Powers, the
appropriate level(s) of compensation cannot be determined until the exact
circumstances of a particular disease outbreak are known. The Executive has
followed the general scheme of the Animal Health Act 1981 in having no
parliamentary procedure for such orders. However, in the light of the Committee’s
comments and given the expected detail that the order would include, the
Executive would propose to bring forward an amendment at Stage 2 to provide for
a negative procedure to apply to such orders.
Section 2 – Slaughter of treated animals
11. Section 16B of the 1981 Act (inserted by section 2 of the Bill) contains power
to slaughter vaccinated animals for the purposes of securing disease free status.
Section 16B(6) provides power to fix the level of compensation payable for
animals slaughtered under section 16B (i.e. orders dealing with compensation for
vaccinated animals that are later slaughtered for the purpose of securing (or
contributing to the securing of) disease free status).
12. As noted in paragraph 16 of the Memorandum on Delegated Powers, the
appropriate level(s) of compensation cannot be determined until the exact
circumstances of a particular disease outbreak are known. Therefore, it is
appropriate to have an order making power for determining the level of
compensation at the time of an outbreak. In drafting section 16B(6) of the 1981 Act
(which provides power to make an order fixing the level of compensation), the
Executive has followed the general scheme of the Animal Health Act 1981 in
having no parliamentary procedure for such orders. Nevertheless, in the light of
the Committee’s comments, the Executive would propose to bring forward an
amendment at Stage 2 to provide for negative procedure to apply to such orders.
Section 3 – Biosecurity codes
13. The Executive considers that confusion is unlikely to arise because guidance
on biosecurity measures and mandatory requirements will either form separate
codes or separate parts of a single biosecurity code. There would thus be a clear
distinction between that part of the code which constitutes guidance and that part
which takes the form of mandatory requirements.
14. It is intended that, once the Bill has received Royal Assent, discussions will
take place with the industries concerned on those mandatory biosecurity
requirements which are proposed. That discussion would include the species to
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which the intended requirement would apply and the specific circumstances in
which it would apply (for example, in case of a disease outbreak or formally
announced significantly increased risk of disease occurring).
Section 5 – Animal gatherings
15. The Executive does not intend, as a matter of course, to license gatherings in
a domestic setting. The emphasis would be on sheep and cattle gatherings where
diseases can spread quickly. But circumstances could arise, for example, where
the State Veterinary Service judge there is a significant risk of Avian Influenza, in
which domestic premises may require a licence for a show of captive bred British
birds, etc.
16. The Executive’s view in relation to creating a duty rather than a power of
appeal (sub-section (5)(g)) is that this is not necessary or desirable. As currently
drafted, the order making power provides general powers in connection with the
licensing of animal gatherings including the possibility of the inclusion of provision
for appeals in connection with licences. To require every order made under this
power to make provision in connection with appeals would be unworkable as the
power could be used to revoke a previous order, make amendments to a previous
order, or for isolated provision such as specifying the application procedure. The
Executive is mindful of its obligations under the Scotland Act and the Human
Rights Act and, therefore, where a right of appeal is required such a right will be
provided. This could take the form of a separate order making only provision for
such a right of appeal, incorporated into a more general order or through
administrative means coupled with judicial review. The exact form and nature of
any appeal is still to be fully considered.
17. Whilst it is acknowledged that section 84 of the 1981 Act could be construed
as providing power to provide for fees to be charged for licences issued under
section 5, it is not the Executive’s policy to charge fees for licences issued under
section 5.
Section 8 – Specified diseases
18. The Executive is concerned about the possible deliberate spread of an
infection during an epidemic, for example, for reasons of fraud, and to allow
prompt action in the case of bio-terrorism. Clearly if the latter were to occur the
disease agent might be entirely novel, even the result of genetic engineering, and
so the Executive believe it necessary to have powers to take prompt action to deal
with any deliberate attempts to infect susceptible animals. The provision of an
emergency affirmative 28 day procedure for the order making power should be
seen in the above context. Whilst allowing action to be taken quickly, the 28 day
procedure also provides for appropriate parliamentary scrutiny and, provided the
order is approved, its provisions will remain in force for as long as is required.
Section 10 – Livestock genotypes: specification, breeding and slaughter
19. As noted in paragraph 33 of the Memorandum on Delegated Powers, the
appropriate level(s) of compensation for action taken in the exercise of the powers
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set down in sections 36R and 36T will only be determined when the exact
circumstances of a particular disease outbreak are known. The Executive has
followed the general scheme of the Animal Health Act 1981 in having no
parliamentary procedure for such orders. Nevertheless, in light of the Committee’s
comments, the Executive would propose to bring forward an amendment at Stage
2 to provide for negative procedure to apply to such orders given the expected
detail that the order would include.
Section 18 – Mutilation
20. The Executive considers that, as a matter of good administrative practice,
regulations made under this power would be subject to consultation and that it is
not necessary to formalise a requirement for consultation in the legislation.
Nevertheless, if the Committee considers it desirable to follow the English model
then the Executive would be prepared to bring forward a suitable amendment at
Stage 2.
Section 23 – Provision for securing welfare
21. The Executive considers that provision for securing the welfare of animals
will necessarily involve a relatively high level of detail. For example, in specifying
general requirements such as the requirement that an animal is adequately
protected from the elements; and in specific requirements such as that a horse
has an adequate size of stable and access to drinking water. In addition, it is likely
that in most cases different detailed provision will be made for different types of
animal. So, for example, there will be separate rules as to the steps which require
to be taken to secure the welfare of a horse and that of a dog. Further, it is likely
that there will be not infrequent changes to the legislation as scientific
understanding, animal welfare standards and veterinary advice develop and
change. If the rules were contained in primary legislation, this could lead to a need
to amend that primary legislation on a regular basis.
22. In consequence, it is considered that the use of primary legislation to make
the detailed rules themselves would be inappropriate in this case. However, the
section circumscribes those matters on which rules may be made by secondary
legislation and provides for Parliamentary scrutiny of the secondary legislation by
draft affirmative procedure.
Section 24 – Licensing etc. of activities involving animals
23. It is considered that the approach adopted in the Animal Welfare Bill - which
specifies that failure to register or (as the case may be) obtain a licence is an
offence – is less flexible than that adopted by the Executive which allows offences
tailored to the particular requirements of the regulations to be created in secondary
legislation. However, in practice it is considered that there may be little difference
as to the outcome achieved by the two different approaches.
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Section 25 – Prohibition on keeping certain animals
24. The purpose of this provision is to allow the Scottish Ministers to make
secondary legislation to prohibit the keeping on domestic or other premises of
certain types of animal for which it is difficult to provide adequate care outwith
specialised facilities (such as zoos and wildlife parks). Currently, the only limitation
on the use of the power is that it must be for the purposes of securing the welfare
of animals. It is considered that the use of the power could be further limited so as
to require the Scottish Ministers to “have regard to the likelihood of adequate care
being available in the type of premises concerned” before making such an order.
This would help to ensure that the power could not at some future date be used
inappropriately.
Section 33 – Animal Welfare bodies
25. Section 33(1) provides power to make Regulations to establish Animal
Welfare bodies, and to make provision as to their establishment and operation.
This would allow the Scottish Ministers to establish and fund an advisory body
such as the Companion Animal Welfare Council (currently a non-statutory body).
Ministers of the Crown already enjoy a similar power.
26. Section 33(2) provides power to make provisions to facilitate and improve coordination among animal welfare bodies and would allow the Scottish Ministers to
ensure that working relations between animal welfare bodies are compatible. For
example, this could be used to establish a system to provide a framework for and
allow information to be exchanged between one animal welfare body and another
in order that their work is better coordinated.
Section 34 – Animal Welfare codes
27. The Executive considers that the consultation process is a useful tool for
obtaining feedback on the proposed contents of a code. Not only should a code
provide a sound system for securing animal welfare, but it should also set out
means of doing so which are practical and which have the least possible impact on
owners’ economic and other interests consistent with achieving their objectives.
28. Draft codes will be developed in discussion with the appropriate industry
body and other parties with an interest in animal welfare. Many codes are already
in wide use and these will form the basis of new documents. However, the
opportunity will be taken to update, strengthen and improve where necessary.
Veterinary advice will be sought from the SVS and veterinary organisations. The
aim will be to produce draft codes which have widespread support, not just from
the industry body, but from a wide range of interested organisations. Once the
draft has been agreed it will be issued for formal consultation. This would be at
least for a 12 week period. Comments on the detail of the code will be examined
and considered. Where appropriate changes would be made before the code is
made and Parliamentary approval sought using the affirmative procedure.
29. The power to revoke will normally be used when an existing code is replaced
by a new code.
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30.
The Executive hopes that this information is of assistance to the Committee
in its consideration of the Bill, and would welcome the opportunity to provide any
necessary further clarification.
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Appendix 3
Correspondence to the Executive
1.
The Committee is grateful to the Executive for providing information as to
the intended use of powers subject to emergency affirmative 28 day procedure.
However, the Committee requests an explanation from the Executive as to why
this procedure was considered appropriate, rather than the alternative annulment
procedure, for the exercise of emergency powers. The Committee does not
dispute the requirement for emergency procedures but requests an answer
specifically as to why this procedure is chosen at each of the instances in the bill,
given the Committee’s concerns in relation to Parliamentary scrutiny when this
type of procedure is adopted.
Section 18 – Mutilation
2.
The Committee notes the Executive’s indication that regulations made
under this power would be subject to consultation as a matter of good practice but
considers that it would be preferable for consultation to be included as a statutory
requirement. The Committee therefore welcomes the Executive’s offer to bring
forward an amendment to this effect at Stage 2.
Section 34 – Animal welfare codes
The Committee would be grateful to the Executive for further clarification as to the
procedure to be used for the revocation of welfare codes. The Committee noted
that a code will normally be revoked by a code but as this revocation involves a
different procedure from the making of a code it considers that there is doubt as to
whether this would be technically competent.
Executive Response
On 10 January 2006, having considered the Animal Health and Welfare (Scotland)
Bill and the information provided by the Executive by letter of 5 January, the
Subordinate Legislation Committee sought further explanation of a number of
matters. The substance of the Committee’s request for an explanation in relation
to each matter and the Scottish Executive’s response is set out below.
General - Use of the emergency affirmative 28 day procedure
The emergency affirmative 28 day procedure is specified in relation to four
sections of the Bill (sections 1, 2, 3 and 8), each of which make provision for
dealing with fast spreading disease. The reason for specifying this procedure is
the same in each case – namely, to allow the Scottish Ministers to react swiftly to
a fast spreading disease whilst at the same time providing for full parliamentary
scrutiny of the use of these powers.
Thus, in section 1, the emergency affirmative 28 day procedure is stipulated in
relation to the power to specify additional diseases and to specify animals, birds or
amphibians which may be slaughtered. Were a new disease to emerge, action
may require to be taken urgently but (given the possible implications of the use of
the power) it is considered appropriate that there be proper parliamentary scrutiny
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of the measures taken. In section 2, the emergency affirmative 28 day procedure
is specified in relation to the power to specify additional diseases so as to allow
animals and birds to be slaughtered under section 2(4). Again, it may be
necessary to take action urgently but it is also important to have proper
parliamentary scrutiny. In section 3, the emergency affirmative 28 day procedure is
specified in relation to power to issue biosecurity codes at a time of a Schedule 2B
disease outbreak or other emergency. Such action may be urgently necessary
because, for example, in the course of an outbreak new factors in relation to the
spread of a disease have emerged which are not addressed by existing
biosecurity codes. In section 8, the emergency affirmative 28 day procedure is
stipulated for the power to specify additional diseases in Schedule 2B so as to
criminalise deliberate infection, and enable the making of an emergency
biosecurity order in relation to that disease (under section 3). If a new disease
emerges and there is a danger that it will be spread by deliberate infection of
animals then steps may need to be taken under this provision urgently.
Nevertheless, there should be proper parliamentary scrutiny, even if necessity
dictates that that scrutiny may not be able to take place until after the measures
are in force.
The Executive took the view that the procedure proposed achieves the right
balance between legislative preparedness to deal with an unexpected or unknown
animal/bird disease emergency, and the need for parliamentary scrutiny. The
Executive acknowledges that the Parliament would be able to undertake some
parliamentary scrutiny were the relevant instruments made subject to annulment in
pursuance of a resolution of the Scottish Parliament (Class 5 negative procedure).
However, given that these powers will be used to tackle fast spreading diseases,
the urgency of the situation will often necessitate breach of the 21 day rule.
Nevertheless, in light of the Committee’s comments, the Executive will give
consideration to bringing forward an amendment to this effect.
Section 18 – Mutilation
Noted.
Section 34 – Animal Welfare codes
Section 34 makes provision as to animal welfare codes. As these codes contain
only guidance, they are not statutory instruments. It is clear that in the case of a
statutory instrument, power to make the instrument includes power to revoke it.
However, whilst this might be implied in the case of a power to make a code, the
position is not clear. Accordingly, section 34(5) has been included to put the matter
beyond doubt.
The power to revoke a code will normally be used when an existing code is
replaced by a new code. Nevertheless, it is acknowledged that as currently drafted
it is not clear that the power to revoke will attract the same procedure and the
Executive will give consideration to bringing forward a suitable amendment. Thank
you for bringing this to our attention.
The Executive hopes that this information is of assistance to the Committee in its
consideration of the Bill.
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ANNEXE B: EXTRACTS FROM THE MINUTES

ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
25th Meeting, 2005 (Session 2)
Wednesday 5 October 2005
Present:
Alex Fergusson (Committee substitute)
Trish Godman (Committee substitute)
Maureen Macmillan
Nora Radcliffe

Sarah Boyack (Convener)
Rob Gibson
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)
Also present: Mike Pringle.

Apologies were received from Mr Ted Brocklebank and Elaine Smith.
The meeting opened at 10.22 am.
1. Item in private: The Committee agreed to take item 3 in public.
3. Proposed Animal Health and Welfare (Scotland) Bill: The Committee
considered its approach at Stage 1, should the proposed bill be referred to it as
lead committee.
The meeting closed at 12.24 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
26th Meeting, 2005 (Session 2)
Wednesday 26 October 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.18 am.
2. Item in private: The Committee agreed to consider item 5 in private.
5. Animal Health and Welfare (Scotland) Bill (in private): The Committee
considered its approach to the Bill at Stage 1 and agreed—
x
x
x
x

a programme of oral evidence;
to write to the Minister seeking further explanation of the need for a Sewel
motion on the UK Animal Welfare Bill;
to write to the Minister seeking further information on equal opportunities
issues;
to delegate to the Convener authority to approve any claims under the
witness expenses scheme arising from the evidence programme.

The meeting closed at 1.03 pm.
Mark Brough
Clerk to the Committee
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EXTRACT FROM THE MINUTES
30th Meeting, 2005 (Session 2)
Wednesday 23 November 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.39 am.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Mike Radford, Reader in Animal Welfare Law, School of Law, University of
Aberdeen;
Panel 2
Brian Hosie, Group Services Manager, Scottish Agricultural College
Veterinary Service;
Professor Julie Fitzpatrick, Scientific Director and Chief Executive, Moredun
Research Institute; and
Derick McIntosh, Head of Veterinary Services (Scotland), State Veterinary
Service.
The meeting closed at 12.27 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
31st Meeting, 2005 (Session 2)
Wednesday 30 November 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.04 am.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Robin Anderson, President, Institute of Auctioneers and Appraisers in
Scotland;
Andy McGowan, Industry Development Manager, Quality Meat Scotland;
George Milne, Secretary, Scottish Region, National Sheep Association;
Eddie Harper, Chairperson, Livestock Group, Road Haulage Association;
Panel 2
Nigel Miller, Chairman, Livestock Committee, NFU Scotland;
Jackie McCreery, Legal Adviser, Scottish Rural Property and Business
Association; and
Professor Stuart Reid, Royal Society of Edinburgh.
The meeting closed at 12.49 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
32nd Meeting, 2005 (Session 2)
Wednesday 7 December 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.08 am.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Professor Christopher Wathes, Chairman, Farm Animal Welfare Council;
Peter Stevenson, Political Adviser, Advocates for Animals;
Panel 2
Mike Robson, President, Scottish Branch, British Veterinary Association;
Lynne Hill, President, Royal College of Veterinary Surgeons;
Dr Mark Eisler, Head of Division of Animal Health and Welfare, Royal (Dick)
School of Veterinary Studies, University of Edinburgh;
Panel 3
Peter Scott, Consultant Veterinary Officer, Performing Animals Welfare
Standards International;
Christopher Dickie, Secretary, Scottish Exotic Animal Society;
Matt Collis, Parliamentary Officer, International Fund for Animal Welfare;
and
David Windmill, Chief Executive, Royal Zoological Society of Scotland.
The meeting closed at 12.46 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
33rd Meeting, 2005 (Session 2)
Wednesday 14 December 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.11 am.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Lou Leather, Chairman, Pet Advisory Committee;
Janet Nunn, Chief Executive, Pet Care Trust;
Helene Mauchlen, Scottish Development Officer, British Horse Society;
Diarmid MacLean, Manager, Scottish Sea Life Sanctuary;
Panel 2
Joseph Holmes, Honorary Veterinary Surgeon, Council for Docked Breeds;
Chris Laurence, Veterinary Director, Dogs Trust; and
Holly Lee, Public Affairs Officer, Scottish Kennel Club.
The meeting closed at 12.58 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
34th Meeting, 2005 (Session 2)
Wednesday 21 December 2005
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.20 am.
Items in private: The Committee agreed to consider the evidence received to
date on the Animal Health and Welfare (Scotland) Bill in private at its next meeting
and to consider a draft Stage 1 report on the Bill in private at future meetings.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Alex Hogg, Chairman, Scottish Gamekeepers’ Association;
Dr Colin Shedden, Director, British Association for Shooting and
Conservation;
Douglas Batchelor, Chief Executive, League Against Cruel Sports;
Hugh Rose, Scottish Secretary, British Deer Society;
Panel 2
Gillian Bain, Senior Animal Health and Welfare Officer, (Highland Council)
COSLA;
Stuart Shearlaw, Senior Animal Health and Welfare Inspector, Central
Scotland Police Animal Health and Welfare Department;
Alan Stewart, Wildlife and Environment Officer,
Association of Chief Police Officers in Scotland;

(Tayside

Police)

Superintendent Mike Flynn, Scottish SPCA; and
Mark Fuchter, Head of the Prohibitions and Restrictions Policy Group,
HM Revenue and Customs.
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The meeting closed at 12.40 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
1st Meeting, 2006 (Session 2)
Wednesday 11 January 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

The meeting opened at 10.00 am.
Animal Health and Welfare (Scotland) Bill (in private): The Committee
considered evidence received to date at Stage 1.
Animal Health and Welfare (Scotland) Bill: The Committee took evidence at
Stage 1 from—
Panel 1
Libby Anderson, ANNEX Consultancy;
Siobhan Mullan, Senior Clinical Training Scholar in Animal Welfare
Science, Ethics and Law, University of Bristol Veterinary School; and
Panel 2
Ross Finnie MSP, Minister for Environment and Rural Development.
The meeting closed at 12.54 pm.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
2nd Meeting, 2006 (Session 2)
Wednesday 18 January 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Mr Mark Ruskell (Deputy Convener)

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Elaine Smith

Apologies were received from Nora Radcliffe
The meeting opened at 10.07 am.
Animal Health and Welfare (Scotland) Bill (in private): The Committee
considered a draft Stage 1 report and agreed to consider a further draft at its next
meeting.
The meeting closed at 12.49 pm.
Mark Brough
Clerk to the Committee


274

132

Environment and Rural Development Committee, 1st Report, 2006 (Session 2) –
ANNEXE B
ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
3rd Meeting, 2006 (Session 2)
Wednesday 25 January 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Eleanor Scott (committee substitute)

Mr Ted Brocklebank
Richard Lochhead
Nora Radcliffe
Elaine Smith

Apologies were received from Mr Alasdair Morrison and Mr Mark Ruskell
The meeting opened at 10.08 am.
Animal Health and Welfare (Scotland) Bill (in private): The Committee
considered a further draft Stage 1 report, agreed specified changes and agreed to
consider a further draft at its next meeting.
The meeting closed at 11.30 am.
Mark Brough
Clerk to the Committee
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
4th Meeting, 2006 (Session 2)
Wednesday 1 February 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Mr Mark Ruskell (Deputy Convener)

Mr Ted Brocklebank
Richard Lochhead
Nora Radcliffe
Elaine Smith

Also present: Alex Johnstone
Apologies were received from Mr Alasdair Morrison
The meeting opened at 10.04 am.
Animal Health and Welfare (Scotland) Bill (in private): The Committee
considered a further draft Stage 1 report, agreed the report, subject to specified
changes being made, and agreed arrangements for its publication.
The meeting closed at 1.04 pm.
Mark Brough
Clerk to the Committee
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SUBMISSION FROM MIKE RADFORD 1
READER IN LAW, UNIVERSITY OF ABERDEEN
THE
ANIMAL
INTRODUCTION

HEALTH

AND

WELFARE

(SCOTLAND)

BILL

1. This submission focuses exclusively on Part 2 of the Bill.
2. Legal regulation of the way in which animals are treated is essential in
order to offset the otherwise unconstrained property rights under common law
which allow an owner to do with his animals as he wishes. The first animal
protection legislation for Scotland was enacted in 1850, and for more than a
century its primary focus was on the prohibition of cruelty (presently
represented by the Protection of Animals Acts). However, during the last 30 or
so years there has developed in relation to some classes of animals a parallel
body of legislation concerned with standards of animal welfare.
SHORTCOMINGS IN THE LAW
3. There is a compelling case for legislative reform. Five general shortcomings
in the present law can be identified:
(i) The nature of the legislation: The scope and character of the
Protection of Animals Acts are outdated, inadequate, and unwieldy.
The principal cause is a lack of enabling powers: without recourse to
the enactment of further primary legislation, they cannot be updated to
reflect
developing
scientific
knowledge,
changing
ethical
considerations, or perceived weaknesses in their application. Those
reforms which have been introduced are typically ad hoc and
piecemeal in nature, and are now spread inconveniently across a large
number of statutes.
(ii) The offence of cruelty: The present wording defining the offence
of cruelty, which is essentially the same as that applying in England, is
unsatisfactory. The English High Court has recently described it as
"unnecessarily confusing", and suggested that "it is surely high time"
that the policy underlying the legislation be expressed in "clear,
intelligible modern language" (Isted v Crown Prosecution Service
(1998), per Brooke LJ). 1 This submission represents the author's
personal views, and it should not be inferred that they are necessarily
those of any organisation with which he is associated.
(iii) Provisions relating to welfare: The law fails, in respect of many
animals, to define how they ought to be treated. A person may be
prosecuted for treating them cruelly, but the offence of cruelty merely
defines the standard below which conduct towards animals becomes
unlawful; it imposes no requirement to improve upon that basic
1

This submission represents the author's personal views, and it should not be inferred that
they are necessarily those of any organisation with which he is associated.
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benchmark. Adequate protection requires all those who assume
responsibility for an animal to be placed under a positive duty to ensure
its welfare.
(iv) The regulatory regime: Some commercial activities involving
animals are subject to licensing or registration, but many others are
not. Even where such regulation exists, it often fails to promote modern
concepts of welfare or to contain appropriate provisions to enable
authorities adequately to ensure the interests of the animals involved.
(v) Enforcement: There is legitimate concern that effective
enforcement is compromised by a combination of inadequate powers, a
failure by some enforcement authorities properly to carry out their
functions, and a reluctance by the courts to use their powers to protect
the interests of animals.
GENERAL COMMENTS ON THE BILL
4. Notwithstanding reservations about some specific provisions, the principles
and policy underlying the Bill are enthusiastically endorsed. The Bill
addresses each of the shortcomings identified above, and its significance
cannot be overstated. It is undoubtedly the case that the Bill has the potential
to put in place an enduring legislative framework to protect animals from
abuse, ignorance and neglect, and positively to promote high standards of
care and treatment.
5. In order to achieve these objectives, however, the legislation must be clear
in its meaning, appropriate in its application, and effective in its
implementation. To this end, the Committee’s attention is drawn to the
following issues:
6. The meaning of ‘animal’ (clause 14) – there is an argument that the
policy presently to restrict the reach of the Bill to vertebrates is inconsistent
with other legislation.
7. The meaning of ‘protected animals’ (clause 15) – although in most
cases it will be self-evident whether an animal falls within this definition, it is
submitted that there is room for considerable uncertainty at the margins,
especially in situations where humans come into contact with wild animals. In
particular, in would be helpful if the meaning of ‘under the control of man’ in
15(b) could be further defined.
8. Unnecessary suffering (clause 17) - As presently defined, an offence of
cruelty may be committed by eight different courses of behaviour spread
across a number of different statutes, and much of the wording dates back to
the nineteenth century. There is a wide consensus that this situation requires
reform. At the same time, however, it is the case that the specific offence on
which the vast majority of prosecutions is based—namely, wantonly or
unreasonably doing or omitting to do any act causing unnecessary suffering to
any animal—is generally regarded to have successfully stood the test of time.
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The major criticism which has been made of it is the requirement that an
animal has actually to have suffered before an offence is committed. This has
made it difficult for enforcement authorities to prevent suffering, especially in
cases of neglect, where the animal's condition may deteriorate gradually over
a period of time. However, this particular issue will be adequately addressed
by the introduction of the duty to ensure the welfare of animals, and the
associated powers which are proposed to support it.
9. Despite criticism which has been made of it over the years, it is sensible to
retain the concept of "unnecessary suffering", not least because it largely
works in practice. However, in redrafting the offence, it is essential that the
advantages of the existing definition are preserved, and the meaning and
application of the new offence is straightforward and certain.
10. There is little legal authority in Scottish law on the present statutory
definition of cruelty. The matter has, however, received rather more
consideration in the English High court. Although not binding on the Scottish
courts, this case law is of persuasive authority. Some of the wording of the
new offence, especially that contained in clause 17(4), echoes the judicial
language to be found in those decisions. It is unclear, however, whether the
present drafting is intended to replicate the status quo, or is intended to
change the law. If it is the former, my view is that it does not do so. In any
event, it is matter of concern that the wording adopted will cause confusion,
rather than provide the courts with guidance as to how they should apply the
specified criteria. Moreover, as the list is not exhaustive, it is uncertain what
other considerations may be taken into account.
11. At present, the offence of cruelty arises from causing both physical and
mental suffering. It is desirable that this should be expressly stated in the Bill.
12. Mutilation (clause 18) – This issue has aroused considerable controversy
in both Scotland and England. The Committee will undoubtedly receive
submissions from those representing both sides of the dog tail docking
debate, and I shall not dwell on the issue, except to say that if the practice did
not already exist, it is scarcely conceivable that it would be considered
acceptable to introduce a procedure of removing a very significant appendage
merely for the sake of appearance and the delectation of the owner. The
Executive’s stated intention to prohibit the docking of puppies’ tails for
cosmetic and breed standard reasons is therefore warmly welcomed. It is to
be hoped that England and Wales adopt a similar policy. If they fail to do so,
further consideration would have to be given to the means of securing in
Scotland effective compliance with the prohibition.
13. Animal fights (clause 21) - The definition of an animal fight – “an
occasion on which a protected animal is placed with an animal, or with a
human, for the purpose of fighting, wrestling or baiting” – suggests that a fight
has actually to take place before the offence is committed. If so, it is submitted
that this does not provide sufficient protection, and the meaning should be
extended to include acts preparatory to a fight, provided the prosecution can
demonstrate that the defendant intended that a fight should take place. It is
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also a cause for concern that the offence appears to be committed only if the
specified actions can be related to a specific fight, rather than to involvement
in fighting generally. If this is so, it would represent a significant change from
the present position.
14. Ensuring the welfare of animals (clause 22) - In extending responsibility
to promote welfare to all animals, this clause addresses one of the
fundamental weaknesses in the present law, and is greatly to be welcomed.
As has been widely acknowledged, it is the most significant clause in the Bill.
It is essential, therefore, that there is a general understanding of the nature of
the duty which it imposes. Indeed, the wording is extremely unusual for
defining an offence. Just how unusual can be demonstrated by the fact that
there are only four instances in the entire statute book of similar wording in the
definition of an offence 2 , but none is directly comparable to the present
provision.
15. There are four issues which merit consideration. First, on the basis of the
wording of clause 22(1), it is assumed that this is to be a strict liability offence.
That is to say, the person’s state of mind at the time the offence is committed
is irrelevant: criminal liability turns exclusively on the person’s conduct.
16. If it is indeed a strict liability offence, this is entirely welcome in terms of its
impact. However, the relatively low threshold means that it is essential that
there should be a general understanding as to its meaning, and consideration
should be given to including safeguards against it being used in an oppressive
manner. The latter point is discussed further below.
17. Second, the English Bill uses the term “reasonable in all the
circumstances”, whereas the Scottish Bill omits “all”. One can speculate on
the significance, if any, of this difference in drafting. It is 2 Wireless
Telegraphy Act 1949, s 1B(1)(b); Theft Act 1968, s 24A(1)(c); Prevention of
Oil Pollution Act 1971, s 7(1)(a); Merchant Shipping Act 1995, s 134(1)(b).
important, however, that the relevant circumstances should be circumscribed
so as not to extend to factors which might excuse inadequate welfare. For
example, the intention to protect animals would clearly be undermined if a
court were able to take account as a mitigating factor circumstances which
directly contributed to poor welfare, such as the person’s ignorance or
incapacity (financial, domestic, physical, or mental) to care for the animal to
an acceptable standard.
18. Third, it is regrettable that the concept of “good practice” has been
adopted; it is submitted that a term such as “in an appropriate manner” would
be preferable to “to the extent required by good practice”. The latter suggests
the existence of an objective standard against which a person’s standard of
care can be compared, and might encourage a “tick-box” mentality.
“Appropriate manner” much better conveys the complex nature of welfare
assessment, which involves looking at each animal as an individual, weighing
2

Wireless Telegraphy Act 1949, s 1B(1)(b); Theft Act 1968, s 24A(1)(c); Prevention of Oil
Pollution Act 1971, s 7(1)(a); Merchant Shipping Act 1995, s 134(1)(b).
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a variety of factors, together with the exercise of considerable judgement. It is
important to appreciate in this context that assessing welfare is ultimately
concerned with outcomes; that is to say, the consequences for the animal and
its resultant state. The focus is on the individual: each animal has its own
welfare, and individual animals may respond differently in similar
circumstances.
19. Finally, there is the issue of enforcement. Mention was made above that it
may be necessary to provide safeguards against the oppressive enforcement
of this offence. At the same time, it is important to appreciate that the impact
and effectiveness of the welfare offence will not be achieved primarily through
prosecution. Rather, in the vast majority of cases, its significance will be in
allowing those who enforce the law to intervene, identify problems, and assist
in correcting the situation.
20. To this end, it is submitted that consideration should be given to
introducing a power enabling an inspector appointed under the legislation to
issue a care notice in circumstances where they consider the treatment of an
animal is inadequate. This care notice would set out the basis on which it is
alleged that the person to whom it is issued is in contravention of the duty of
care; the steps they are advised to take to resolve the situation; and a
reasonable period during which they will be expected to comply with its
provisions. In order both to prevent oppressive or disproportionate
enforcement of the duty of care provision, and to inform and advise those
whose standard of care has slipped below that which is required by law, it is
suggested that, except in circumstances where an animal has been taken into
possession under the authority of clause 29, the Bill should specify that no
person may be prosecuted for an offence under clause 22 unless they have
first been issued with a care order. Whether failure to comply with a care order
should constitute an offence is a matter for further consideration.
21. Provision for securing welfare; Licensing etc. of activities involving
animals (clauses 23 and 24) – These clauses are both crucially important.
Not only do they complement clause 22, thereby giving further effect to the
duty to ensure an animal's welfare, but, by enabling this to be done using
secondary legislation, it will enable the law to be amended and updated much
more easily than hitherto. This is recognised that the scope of the enabling
powers is potentially very extensive. It is, however, necessary if the legislation
is effectively to provide adequate protection now and in the future.
22. It is appreciated that drawing-up, consulting on, and presenting to
Parliament regulations under these clauses represents a significant
commitment in time and resources. It is essential that the Department is
adequately resourced for this undertaking, if the legislation is to be successful.
23. Sale of animals to children (clause 27) – In supporting this provision, it
is relevant to confirm that neither this clause or clause 16(4) prevents a child
from owning, being given, or assuming day-to-day responsibility for an animal.
Rather, their effect is that, where an animal is purchased, the transaction must
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be undertaken by an adult; and, in law, an adult will be held responsible for
the welfare of an animal belonging to a child.
24. Post-conviction orders – (clause 35, 36 and 38) - These clauses
contain a number of new provisions which have the potential to make
enforcement much more effective, and these are strongly supported.
25. However, given the particular abhorrence of the offence relating to
fighting, it is submitted that, upon conviction, the court should be required to
make a deprivation order in respect of any animal of the relevant species
owned by the convicted person. Similarly, any person convicted of an offence
of fighting should be subject to mandatory, lifetime disqualification in respect
of animals of the relevant kind.
26. It is submitted that in clause 35(4), the words “or instead of” should be
deleted. Their inclusion suggests that deprivation is a form of punishment
which may be imposed as an alternative to a fine or imprisonment. It should
not be regarded as such. Deprivation should be seen not as part of the
punishment, but as an animal protection measure, intended to prevent the
animal(s) involved in the offence from the risk of further abuse or neglect, and
providing the legal authority for their ownership to be transferred to another
person. This should be made clear on the face of the Bill. The same comment
applies to the similar wording in clause 36(5).
27. The new duty placed on the court in clause 35(3) and 36(4) to explain its
decision is welcomed. However, while it is accepted that the courts should
(except in relation to offences for fighting) retain a discretion to decide
whether to impose a deprivation or disqualification order, it is submitted that
this discretion should be severely limited. Emphasising the fact that these are
animal protection measures rather than part of the punishment, the court
should be required to give priority to the interests of animal welfare and
protection in deciding whether or not to make a deprivation or disqualification
order.
28. Clause 38 restates the present law. It is unclear why a person against
whom a disqualification order has been made should be permitted to apply to
have it removed after one year, and (if refused) annually thereafter. The
principle underlying this provision requires reconsideration.
FURTHER COMMENTS
29. First, it is desirable that the Bill includes a specific power authorising a
local authority to arrange for another local authority to carry out its
responsibilities under the legislation.
30, Second, one would like to see on the face of the Bill specific provisions
intended to promote transparency. In particular, there should be in relation to
enforcement authorities some form of reporting and recording of their
activities. This would provide an insight into the rigour, consistency, and
competency with which they are carrying out their responsibilities. It would
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promote public accountability and, one would hope, confidence. It would also
identify shortcomings, and allow them to be addressed. If this function were to
be undertaken by SEERAD, it would be desirable for an independent person
or body also to be involved in the process.
31. Third, the issue of enforcement generally needs further consideration. On
the one hand, if the legislation is to be effective it is essential that those
charged with its enforcement take their responsibilities seriously and make
available adequate resources. On the other, it is essential to appreciate that
effective enforcement will not be measured by bringing offenders before the
courts, except in the most serious cases. Rather, enforcement will require
those responsible to have sufficiently flexible powers; the necessary
experience, competence and judgement; and the appropriate determination
and sensitivity to identify problems and persuade those responsible to
address the situation without the need to pursue a prosecution.
32. Finally, the Committee will be aware that an Animal Welfare Bill relating to
England and Wales, containing similar provisions to Part 2 of the present Bill,
has been introduced to the Westminster Parliament. Wherever possible, it is
desirable that the two pieces of legislation should be consistent with one
another. However, there are already some potentially significant differences
between the two Bills, and it would seem that Ministers in London and
Edinburgh may decide to apply their powers in rather different ways. This is
the nature of devolution; if the Scottish Parliament or the Executive is
persuaded of the merits of the case, they should be prepared to provide
greater protection to animals in Scotland than that enjoyed by animals
elsewhere in Britain. Nevertheless, consideration must be given to the
practical issues which may arise if the law relating to the protection of animals
differs between Scotland and other parts of the United Kingdom, especially
England.
CONCLUSION
33. This paper has focused primarily on suggestions which, in the view of the
author, would strengthen the Bill's effectiveness in protecting animals,
promoting their welfare, and defining the extent of the responsibilities which it
imposes. Because of the constraints on the length of the submission, a
number of technical issues have not been commented upon. If it would be of
assistance to the Committee, the author would be pleased to make a further
written submission on the detail of the Bill. 34. One would also wish to take
this opportunity to bring to the attention of the Committee the way in which the
Minister and his officials have gone about preparing the Bill. In particular, the
degree of openness, participation, and consultation with interested parties
which they have encouraged is greatly to be commended. 35. The Bill
represents a once-in-a-generation opportunity to establish an effective and
durable legislative framework. Its provisions will make very valuable and
significant improvements to the law. They are extensive, necessary, and long
overdue. It is greatly to be hoped that the Committee will endorse the policies
which it seeks to promote.
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SUBMISSION FROM THE SCOTTISH AGRICULTURAL COLLEGE
VETERINARY SERVICES
Views on the Animal Health and Welfare (Scotland) Bill 2005
SAC welcomes the opportunity to comment on this Bill.
We are pleased to support the general principles of the Bill as it importantly
extends the concept of duty of care for animals to cover many of the important
uses of animals in Scotland. Our comments are as follows:
Part 1 - Animal Health
• Whether the extent of the powers is appropriate and proportionate.
The experience gained in the 2001 FMD outbreak provided clear
evidence that Scottish Ministers should have greater flexibility in action
when dealing with exotic, fast spreading animal diseases. The powers
detailed in this Bill appear to be appropriate and proportionate.
• Whether the right balance is struck between the need to act quickly to
control the spread of disease in the event of an outbreak and the need
for checks on these powers, and the consideration of other options.
We are comfortable that the right balance has been struck. The current
concern about the spread of avian influenza from the Far East to Europe
highlights the need for Ministers to be able to take immediate and
effective action to control the spread of disease. We stated in our
response to the draft Animal Health and Welfare (Scotland) Bill
consultation that culling of animals must be based on veterinary advice
and a veterinary risk assessment. We cited the evidence provided by
recent papers (Thrusfield et al, 2005, The foot and mouth disease
epidemic in Dumfries and Galloway, 2001 Parts 1&2, Veterinary Record
Vol. 156, pages 229-252 & 269-278) showed that veterinary advice at
the site of the outbreak is essential. We hope that this opinion will be
taken into consideration in the unfortunate event that the new slaughter
powers contained within the Bill have to be used. The opportunity to
vaccinate and slaughter vaccinated animals are evidence of the fact that
the Bill reflects developments in science, better understanding of
disease risk and lessons from recent animal health experiences.
• The likely effects of the power to regulate animal gatherings
The proposed powers appear flexible and appropriate. Our concerns
about farm sales where a farmer or auctioneer sells stock from a single
farm or unit remain. We noted that during the aftermath of the FMD
outbreak in 2001 a small number of farmers selling stock by “video
auction” and other remote systems were reported to invite prospective
purchasers to “view” the livestock for sale on their farm. There was a
significant risk that prospective purchasers could have spread disease
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among these farms. We anticipate that this risk would be addressed by
the proposed biosecurity codes.
• The powers to control the spread of Transmissible Spongiform
Encephalopathies (TSEs), in particular the power to require the
slaughter of animals of a certain genotype to breed resistance to TSEs.
These provisions reflect the developments of science over the past 15
years. SAC has been at the forefront of these developments that assist
in the control of TSEs in sheep. We are pleased that progress in
selection for reduced susceptibility to TSEs in sheep has reached the
stage that slaughter of the national flock is no longer inevitable were
BSE to be found in sheep in the UK. The overall approach is welcome
but we would caution that some owners keep their animals for purposes
other than food production. These owners may welcome the opportunity
to retain susceptible genotypes under the condition that they could not
enter the food chain. This exception may be of importance for some rare
breeds of sheep which lack the required genetic resistance to scrapie.
• How these proposals compare to best practice in other countries and the
overall development of disease control legislation.
We particularly welcome the powers to allow the slaughter of wild
animals that can transmit disease to farmed livestock. In New Zealand
the control of the wild possums has been a major factor in the more
effective control of tuberculosis in farmed livestock. In New Zealand the
possum is an introduced species and the killing of possums has not
generated any public concern. In this country the badger appears to
have an important role in the transmission of tuberculosis to cattle in
parts of England and Wales. The significance of this risk is the matter of
some debate at present but it may well be that control of the rapidly
expanding badger population is a requirement to prevent the further
spread of tuberculosis, which is a significant zoonotic disease.
We are also pleased that the biosecurity codes will have the same
authority in law as the codes of recommendation for the welfare of
farmed livestock. There remains a danger that animal keepers may
become confused unless very clear guidance is given as to what is
proposed under the biosecurity codes. There appear to be 3 levels in the
proposed codes
o mandatory compliance at all times
o new guidance only at certain times
o for guidance but mandatory during disease outbreaks.
We look forward to assisting in the consideration of these codes in the
future and to provide advice on how clarification may be achieved.
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Part 2 - Animal Welfare
• The definition of “animal”
The definition of “animal” is clear in the legislation. However there are
difficulties with such a restricted definition. Many species of animal are
kept by, owned by, managed by and are dependent on people. The
definition excludes spiders, (e.g., Tarantula) and insects (e.g., Stick
Insects) which are sometimes kept as pets, bees kept to produce honey
and worms and maggots kept for bait etc. We note that the policy is “to
protect all sentient animals which are under the control of man”. We
question the veterinary advice that non-vertebrate animals are unlikely to
be sentient. We suggest that this limitation while entirely practical, could
result in the Bill requiring a revision in the not too distant future when
invertebrate animals and unborn animals may be shown to be sentient.
• the balance between the flexibility of creating powers for Ministers to
regulate animal welfare by secondary legislation and including detailed
provision in the Bill
We are comfortable with the balance struck in the Bill between primary
and secondary legislation.
• The provisions on the mutilations of animals and ensuring welfare of
animals
We appreciate that the docking of dogs was the most controversial issue
during the consultation period. We note that the intention is to prohibit
the docking of puppy’s tails for cosmetic and breed standard reasons.
We are concerned that Scotland may be out of step with the new
legislation in England and Wales and would caution against such a
discrepancy emerging. This could only result in dogs being taken from
Scotland into England for the docking of tails and for policing of this
Scottish Legislation to be rendered virtually impossible. Otherwise we
look forward to a progressive improvement in standards with respect to
the welfare of farm animals which undergo minor mutilations for
husbandry reasons.
• How these proposals compare to best practice in other countries and the
overall development of animal welfare legislation
Scotland is in the forefront of animal welfare legislation by placing a duty
of care on the owners and keepers of animals. We welcome the intention
to publish Codes of Practice and/or Regulations relating to the different
types of animals in addition to farmed animals. The guidance contained
within these codes will be of immense value to animal owners and
keepers. However to be of value to such a wide audience considerable
care must be taken in the preparation of these codes and support given
to these bodies who are charged with promoting and explaining the
codes to animal owners and keepers.
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• Additional comments
Section 4: We welcome the arrangements which will allow for samples
which have already been taken under existing powers, to be re-tested or
examined for evidence of other infections or diseases. We believe that
these samples could be of immense value in providing disease
surveillance information.
Section 17: We feel this section on unnecessary suffering should be
linked to the later section (22) on positive duty of care by inserting a
sentence in Section 17 (1) such as: “All those who care for animals are
encouraged to adopt the highest standards of care and husbandry” (see
Section 22).
Section 22: It would be appropriate to emphasise that welfare covers
physical and mental health in animals. Section 22 (1) could read ..”to
ensure the physical and mental needs of an animal..” Section 22 (3) is
effectively a variant of FAWC’s 5 Freedoms, and it would be appropriate
to make some reference to the 5 Freedoms e.g. Section 22: “(3) For the
purposes of subsection (1), the 5 Freedoms can be used to define an
animal’s needs which include.” In Section 22 (3) it would be appropriate
to consider adding an additional need relating to appropriate human care
(see the FAWC website for wording on the importance of stockmanship).
Going back to the issue of protection of the pre-term animal, section 23
(3d) could perhaps be reworded such that the term rearing also covers
pre-term life.
Section 33: Care should be taken to ensure that any Animal Welfare
bodies created in Scotland do not replicate the activities of the Farm
Animal Welfare Council which is an UK wide body that advises
Government Ministers on animal welfare matters.
Section 43: There is no logical reason, based on the definition of
animal, or on the needs defined in the Bill (e.g. protection against pain
and unnecessary suffering) to exclude the welfare of farmed fish and
crustaceans.
Other Matters
How helpful do you find these documents?
The policy memorandum is a valuable addition to the Bill. It provides useful
background information and clarification of the provisions contained in the Bill.
Are the financial consequences of the Bill sufficiently clear?
Yes, we believe they are.
Are the effects of the Bill on issues such as equal opportunities and
sustainable development accurately and clearly described?
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No comment
Do you have any comments on the consultation the Scottish Executive carried
out prior to the introduction of the Bill?
We are very satisfied that a sufficient consultation period was allowed and that
the consultation process gave due regard to all the opinions presented. We
believe that The Scottish Executive can take great credit from the time and
effort of its’ staff in carrying out this consultation process. An important
provision of the Bill is to raise the minimum age a child may buy an animal
from 12 to 16 years of age. We agree with this provision but in retrospect
wonder whether the views of young people were specifically sought.
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SUBMISSION FROM MOREDUN RESEARCH INSTITUTE
Written response by Professor Julie Fitzpatrick, Director of the Moredun
Research Institute
Stage 1. Consideration of the Animal Health and Welfare (Scotland) Bill
I consider the extent of the powers proposed to be appropriate and
proportionate. Specific exceptions to this are detailed in comments on Parts 1
and 2 below.
These proposals generally compare well to those in other countries in terms of
both animal health and animal welfare. It is important that the Bill allows for
the results of ongoing and future research to be incorporated and it seems
that this is best addressed through secondary legislation.
Part 1. Animal Health
In general, I am supportive of the inclusions proposed, especially the
increased focus on the means of preventing or reducing the spread of
disease, rather than acting once it has occurred.
This Section Powers of slaughter refers mainly to animals kept for production
eg livestock and poultry. The companion animal species are included under
those in Additional power of slaughter Section 6 (1) and compulsory
euthanasia in these species, were it to occur, is likely to have significant and
unexpected impact to animal owners and the public. Euthanasia of vaccinates
may not be appropriate for all diseases.
The use of the term “treatment” to include vaccines in Section 2 Slaughter of
treated animals and in other sections, implies that vaccines might only be
administered in the presence of disease or infection, rather than specifically
as a means of preventing disease or infection.
The definition in Section 3(4) of a “creature” in terms of biosecurity potentially
causes confusion with the use of the term “animal” in the earlier sections of
the Bill.
The reference to detection of diseases through identification of antibodies in
Section 6E Tests and samples; Scotland, is too simplistic as current and
future technologies use methods of detecting the causative agent or disease
in the live animal. Suggest add “or other biological indicator of causative
agent, disease or host response”, or similar to cover this.
The inclusion of the section on deliberate infection of animals and the
penalties incurred (deprivation of entitlement to compensation, deprivation
and disqualification orders) as a result of these actions is welcomed.
It is considered important that the Animal Health and Welfare (Scotland) Bill is
as similar as possible to those on mainland UK (England and Wales).
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Differences particularly in the animal health aspects of the Bill could
inadvertently result in the movement of animals to avoid specific requirements
applicable to different administrations.
It is not clear under Section 36P Restriction to breeding what is implied by
“sterilisation” rather than castration, which is generally used and accepted as
appropriate.
Sections 36 X includes animals kept for fattening. The term “finishing” is more
appropriate in the current industry.
Part 2. Animal Welfare
In general, I am supportive of the inclusions proposed, especially the focus on
taking action when suffering of animals is anticipated or suspected under
“Duty of care”, rather than waiting until the offence has occurred.
There is significant scientific evidence that some invertebrates, primarily some
Cephalopods and Crustaceans, are capable of feeling pain. It is not clear how
ongoing research might be taken into account in Section 14 Animals to which
this Part applied.
It is important that the concept of Unnecessary suffering in Section 17, is
retained in the Bill but it is relevant to consider that is should be further
defined to include to include physical and mental suffering as research
indicates that both occur in many animal species.
The sale of recording of animal fights should be included in the list of offences
in Section 21 (2).
The decision as to whether an animal requires emergency slaughter under
Section 32 Resort to destruction of animals is a very complex one and
involves consideration of differential diagnoses and the outcome of a
diagnosis in terms of survivability of an animal. The Bill as proposed may
encourage premature decisions on the viability or otherwise of an animal by
those who do not have adequate training in these issues and in different
situations.
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SUBMISSION FROM THE STATE VETERINARY SERVICE
Briefing State Veterinary
Development Committee

Service

for

Environment

and

Rural

SVS and Chief Veterinary Officer in Scotland
1. The State Veterinary Service is a GB-wide organisation which delivers
animal health and welfare policy on behalf of the Scottish Executive, the
Welsh Assembly and DEFRA. In Scotland, it is directly accountable to
Scottish Ministers.
2. The Chief Veterinary Officer Scotland leads a small team of veterinary
advisers in Pentland House in Edinburgh and provides independent veterinary
advice to Scottish Ministers.
3. The CVO Scotland is also responsible for implementing Scottish animal
health and welfare policies. This work is carried out by veterinary and lay staff
located in five Animal Health Offices and seven sub offices under the direction
of the Head of Operations Scotland. Local private veterinary practices also
work on behalf of the SVS for certain procedures or farm visits.
Operational role of the SVS
4. In the role of delivering government policy on animal health and welfare, the
SVS has numerous responsibilities. The majority of work however is focussed
on the prevention, detection and management of animal diseases in livestock.
This helps to support the livestock industry and allow it to continue to compete
internationally. It also helps to ensure the safety of the human food chain.
5. The following are the main responsibilities of the SVS in Scotland
Animal disease - endemics
Animal disease - exotics
Emergency preparedness
Farm Animal Welfare
Imports and export certification
Administration of Government schemes
Animal by-products and catering waste
Animal Disease - endemics
6. Certain diseases that are continually present, or 'endemic' to Britain are
termed 'notifiable', as they must be notified to the SVS if they are suspected in
stock. Notifiable diseases include tuberculosis and BSE in cattle and scrapie
in sheep.
Prevention
7. The SVS has a policy of education and support for farmers to promote good
practice, particularly to reduce the potential for disease spread. Managing
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schemes such as the National Scrapie Plan (NSP), that tests sheep to see if
they are susceptible or resistant to developing scrapie if they are exposed to
the disease.
Detection
8. The SVS has in place surveillance programmes for notifiable and reportable
diseases which are currently provided free of charge to farmers eg
tuberculosis and brucellosis surveillance.
Management
9. Where endemic disease is detected, the SVS organises for the disposal of
infected animals and the testing of any other stock that may have been in
contact with disease to ensure that they have not been infected. Movement
restrictions may be imposed to prevent further spread, until there is certainty
that the disease has been controlled.
Animal Disease - exotics
10. Other animal diseases that may enter Britain from abroad are termed
'exotics' as they are not normally present in this country. These include
infections such as foot and mouth disease, swine fever, avian influenza and
rabies
Prevention
11. Prevention is undoubtedly better than cure when it comes to exotic
diseases. The SVS inspects imported livestock on a risk assessed basis to
ensure that the animals are disease free and keeps a track of where they are
transported to enable tracing to be undertaken if necessary. The SVS
promotes bio-security standards and educates farmers and the public to help
reduce the risk of disease transmission between animals, should it be present.
Detection
12. SVS field staff investigate any suspicion of exotic disease incursions and
work closely with private vets and farmers to encourage them to report any
suspected infection.
Management
13. In the event of exotic disease being confirmed, the SVS will act quickly to
contain the spread of the disease. This involves restrictions on the movement
of animals and a programme of swift examination and testing of stock that has
come into contact with the infected animal or that live in close proximity. As
with endemic disease, the safe disposal of infected animals is organised by
the SVS. Emergency contingency plans are produced for a number of exotic
diseases that would be put into action if a case of that disease was confirmed.


297

Emergency Preparedness
14. Because exotic diseases are potentially damaging for animal and on
occasion human health, and because of the impact on the livestock industry,
preparation is essential to minimise the impact of an outbreak. There are three
main aspects to preparation for these potential emergencies:
•
•
•

Contingency planning
Ensuring adequate systems are in place and sufficient stocks of
equipment and medicines are maintained.
Training and contingency exercises with operational partners.

15. A dedicated emergency preparedness team draft and maintain
contingency plans in liaison with colleagues in Defra, SEERAD and the Welsh
Assembly to ensure that all are best ready to deal with exotic diseases. The
team also plan and run contingency exercises both centrally and at the Animal
Health Divisional Offices. 'Exercise Hornbeam' was a recent GB-wide exercise
based on a foot and mouth disease outbreak. These exercises test the plans
and systems which are in place and highlight what works well and areas
where improvement is needed.
Animal welfare
16. Ensuring high standards of farm animal welfare is an important part of the
work of the SVS. There are numerous laws and detailed legislation that
livestock keepers, haulage firms, market operators and traders must adhere
to. Along with partners in Local Authorities across the country, the SVS help to
ensure compliance.
Inspections
17. The SVS checks farms, markets and animals during transport to ensure
that conditions are appropriate and that animals do not suffer cruelty or
unnecessary pain or distress.
Education
18. The SVS works together with livestock keepers, transporters and traders
to provide them with advice and knowledge of best practice. This way, they
are better equipped to maintain or improve conditions as necessary and
operate within the law.
Enforcement
19. Where welfare problems do arise, the Local Authority, police or a private
organisation such as the Scottish SPCA may decide to prosecute the offender
in court, sometimes on SVS advice. SVS field staff are often called as expert
witnesses to testify against the defendant.
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Imports and export certification
20. The SVS is responsible for ensuring that all animals that are imported or
exported are done so in compliance with GB and European regulations.
Imports
21. The SVS has a presence at Border Inspection Posts in ports and airports
throughout the GB. Inspections are conducted of animals transported from
outside the EU to check their health, welfare and accompanying health
certification. The SVS is responsible for animals other than livestock; checking
on pets transported under the PETS Travel Scheme and other animals such
as horses or those destined for zoos. Animal products and animal related
products such as feed, are also the responsibility of the SVS. Random
inspections of imported consignments from within the EU are conducted on a
risk assessed basis when they arrive at their destinations, to ensure they
comply with health requirements and have been imported legally.
Exports
22. Agreements between the UK and other countries mean that exported
animals must have been inspected by a vet at their point of origin. They must
then be accompanied by an Export Health Certificate which is checked by the
SVS to ensure that the certificates have been issued correctly and that
adequate preparations have been made to feed, water and rest animals on
their journey. The SVS are responsible for TRACES, an electronic messaging
system, which notifies receiving Member States of exported consignments.
Administration of Government schemes
23. Being at the front line of government delivery puts the SVS in an ideal
place to administer animal health and welfare schemes on behalf of policy
colleagues. Tasks include processing applications and then completing farm
visits to ensure that they meet the relevant criteria. The schemes are
designed to target specific areas of the industry and offer incentives to
promote best practice or disease eradication.
Scheme members generally benefit from free testing or certification in return
for complying with stricter rules than are generally applied. An additional
benefit for members is an increased value to their products or stock.
24. The schemes currently administered include:
The National Scrapie Plan (NSP)
The Poultry Health Scheme
The Deer Health Scheme


299

Animal by-products and catering waste
By-products
25. Animal by-products are defined as any animal products that are not
destined for the human food chain. These include meat used in pet foods,
products such as cooking oil and leather, and waste from abattoirs and other
processors. The SVS is responsible for inspecting premises and equipment
that process animal carcases either to produce other products or to dispose of
them, working with partner organisations, to check that government
regulations and guidelines are adhered to. This helps to ensure that
potentially harmful products do not contaminate either humans or livestock.
Catering waste
26. Essentially, catering waste containing meat or other animal derived
products such as milk or cheese, is a by-product too, and is not permitted to
enter the human food chain. This waste must be disposed of in a certain way.
27. International catering waste that finds its way to Great Britain on board
ships and aeroplanes has to be disposed of safely, as it potentially contains
products from animals that may have exotic diseases.
28. Once again, the SVS helps to ensure that regulations and best practice
are being followed and that the risk of contamination is minimal.
The role of the SVS under the new Animal Health and Welfare (Scotland)
Bill
Part 1 – Animal Health
29. The role of the SVS in Scotland under the provisions of Part 1 (Animal
Health) of the Bill include Animal Disease and Emergency Preparedness. The
prevention, detection and control of fast spreading, mainly exotic, diseases fall
within the remit of the SVS under the existing provisions of the Animal Health
Act 1981.
30. Sections 1 and 2 of the Bill deal with slaughter powers and veterinary
advice on the appropriate disease control mechanisms would, as now, be
provided by the Chief Veterinary Officer (Scotland) to the Scottish Ministers.
31. Sections 3 to 8 of the Bill are concerned with the prevention of the spread
of disease. In the case of creating new biosecurity codes (section 3), on which
the industry and related interests would be consulted, veterinary advice will,
as was the case with the Executive’s 2002 Biosecurity Code, underpin the
codes advisory and mandatory provisions. The further testing of samples
(section 4) will enable the SVS to gain a more widespread understanding of
diseases across Scotland and form part of existing surveillance measures for
disease. The SVS will have further responsibilities under the animal licensing
provisions (section 5). These will include disease risk assessments to ensure
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that sensible hygiene, biosecurity and movement conditions apply to proposed
animal gatherings. The primary focus will be on livestock gatherings,
particularly sheep, cattle and poultry/birds. Sections 6 and 7, dealing with
treatment (vaccination) and the seizure of carcases are, in SVS and animal
disease terms, little different to existing disease control components. Section
8 lists 16 diseases of significance given their ability to spread very quickly to
other animals of the same species, different species and/or to other
geographic areas.
32. Section 9 makes it an offence to infect deliberately an animal with one of
the 16 diseases mentioned in section 8. Such action, in the view of the SVS,
is unacceptable on animal welfare and wider consequences grounds.
33. Section 10 deals with Transmissible Spongiform Encephalopathies
(TSEs), a complex group of diseases on which research continues. Again, the
role of the SVS in Scotland in the event of, for example, BSE being
scientifically proven in sheep, would be to give advice to the Scottish Ministers
on the implications of such a finding. Whilst the response would depend on
the specific circumstances and scientific advice, the SVS would use the
powers provided by the Bill to support their response to this animal health
concern.
34. Sections 11 to 13, which make provision for powers of entry, warrant
procedures etc and offences, are matters where the opinion of the SVS will
continue to be crucial. That opinion will be based on a local animal disease
risk assessment, including possible actions ranging from required slaughter,
or vaccination, and/or blood or tissue sampling, records and identification
checking through to keeping the animals under surveillance.
Part 2 – Welfare
35. It is intended that members of the SVS will be authorised as “inspectors”
for the purposes of Part 2 of the Bill.
36. This will mean that members of the SVS have a role similar for all
“protected animals” to the one they already under take in regards of livestock.
Members of the SVS will work in partnership with Local Authority inspectors
and Scottish SPCA inspectors to ensure compliance with the provisions of the
welfare part of the Bill.
37. Where animals are to be kept under licence or registration, then it may be
necessary to inspect the premises where they are kept prior to issuing the
licence or allowing registration. Thereafter, inspection may be necessary in
order to ascertain whether the licence or registration conditions are being met
or an offence under the proposed Bill is being committed. Inspections will also
be required where there are grounds for suspecting that animals are being
kept without a licence in circumstances where a licence or registration is
necessary. In all these situations, the Bill gives inspectors the power to enter
premises and, in certain circumstances, to be able to apply for a warrant.
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38. No licence or registration is currently required in order to keep farmed
animals. It is envisaged that inspections will take place on a random basis as
part of ongoing surveys, because there is reason to suspect a problem
possibly as a result of a complaint, or because welfare is considered in the
course of another form of inspection. Thus, for example, an inspector of the
SVS may consider welfare during the course of a farm visit to discuss an
animal health matter with the farmer. Inspectors of local government have
also been given powers of entry to investigate the welfare of farmed animals.
39. Where non-agricultural animals such as domestic pets are kept on
premises which are not licensed or registered then it is probable that
inspections will generally occur only as a result of complaints. In general,
inspections to do with domestic pets will be carried out by the Scottish Society
for the Prevention of Cruelty to Animals (Scottish SPCA). The Scottish SPCA
will be given a power of entry under the Bill but only to deal with animals in
distress.
40. The Bill provides for the following persons to carry out inspections as
outlined above:
•

•
•

•

inspectors appointed for the purposes of this Act by Scottish Ministers.
This is intended to cover veterinarians employed by the SVS but may
from time to time include other inspectors appointed for the purposes of
the Bill. SVS inspectors will generally inspect farms and other premises
where farmed livestock are kept, for example markets and
slaughterhouses.
inspectors appointed by the local authority for the purposes of this Act.
This will usually be trading standards officers, or environmental health
officer but is not being restricted to these roles.
the Scottish SPCA will continue to carry out inspections and it is
intended that individual inspectors will be authorised by the Scottish
Ministers for certain purposes, such as to take possession of animals
which are suffering or are in danger of suffering.
It is anticipated that the police will become involved only rarely. The
police will not normally carry out animal welfare inspections on their
own initiative, or generally be involved with animal welfare inspections,
and certainly not on a routine basis. However, they may need to
accompany inspectors or the Scottish SPCA on a visit where a power
of entry is required or if, for example, a breach of the peace is
anticipated. They may also need to accompany an inspector who is
executing a warrant to enter premises, including a dwelling.

41. Provisions have been made for inspectors (appointed or authorised by
Scottish Ministers or local authorities) and the police to have power to enter
any vehicle (including a road vehicle, ship or aircraft), land or premises, other
than premises used as a dwelling (entry into premises used as a dwelling can
only be permitted where authorised by a warrant). This power can be
exercised at all reasonable hours. The power of entry is exercisable for the
purpose of ascertaining whether or not an offence has been committed, as
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well as where reasonable grounds exist for suspecting that an offence has
been committed.
42. The Bill makes it an offence to obstruct an inspector, to fail to comply with
any proper request of the inspector or to fail to offer such assistance or
information as the inspector may reasonably require. This is intended to cover
the situation where the inspector is prevented from entering any premises or
part of any premises, where they are impeded in carrying out any of their
permitted activities once they are on the premises, or where there is a failure
to provide any assistance which is reasonably required by the inspector. For
example, the inspector may require the owner or keeper of animals to collect
the animals for inspection.
43. In some situations, it will be necessary to obtain immediate entry despite
the fact that the occupier is refusing to allow it, or where there is no occupier
present. In such situations, there is a power of entry which allows the use of
reasonable force to gain access to premises and vehicles and to allow the
carrying out of any lawful activity, such as the examination of animals, once
on the premises. The use of force in this way is restricted to situations where
there are reasonable grounds for believing that animals present are suffering
or likely to suffer if immediate entry is not secured.
44. Where it is not possible to obtain admittance to the premises with the
agreement of the occupier for the purpose of ascertaining whether an offence
under Part 2 of the Bill has been committed, then the Bill makes provision for
the inspector or police officer to obtain a warrant which will enable entry with
the use of reasonable force. Entry into premises used as a dwelling will
always be under the authority of a warrant. It is anticipated that there will be
situations where the welfare of the animal or the need to preserve evidence
(such as searching for equipment used in animal fights), will necessitate the
need to obtain a warrant without notice to the occupier and without previously
seeking entry. This provision has been made in the Bill.
45. Inspectors are able to take with them other persons or equipment as they
consider necessary. Depending on the circumstances of the case, it may be
necessary to take a veterinary surgeon, other specialist advisor (such as an
animal nutritionist), a police officer, an official from the Scottish SPCA, a
slaughterman, a haulier, and so on. Inspectors are able to carry out searches,
inspections, measurements and tests and to take any samples, whether from
animals or otherwise. This may include the removal of a whole carcase, if
necessary, for post mortem examination. Inspectors are able to inspect
documents or other records including computer records as necessary and
require them to be produced for inspection. This could include receipts for
feed or medical purchases, cattle passports, medical bills etc.
46. Inspectors should also be able to seize or copy such documents or other
items as they think appropriate for the purposes of securing or preserving
evidence. Inspectors will have a power to mark animals if necessary. For
example, they may need to mark animals which will be removed or cared for,
or they may need to mark animals in order to assist with the presentation of
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evidence in subsequent proceedings. The owner or keeper of animals which
are the subject of the investigation will be obliged to assist the inspector or
police officer in carrying out their investigation. Any failure to provide such
assistance as is reasonably required, for example, to gather animals for
inspection, will be an offence.
47. The Bill gives the police, or an inspector if accompanied by a constable,
the power to stop and detain a vehicle or vessel (such as an aircraft or
hovercraft) if they believe that it is carrying animals, for example, the
constable or inspector reasonably believes that the animals are suffering or
are in danger of suffering if action is not taken. The time of the detention
should be sufficient to allow the search or inspection to be carried out.
48. These powers are needed by inspectors to enable them to enforce the
provisions of the Bill. Without powers of inspection and entry and the ability to
seek warrants where applicable, it would be difficult for inspectors to check
that the animal welfare legislation was being complied with. It would be
impossible to take possession of animals which were suffering or were in
immediate danger of suffering unless the police were involved. This could
place an additional and unnecessary burden on the police who are not always
best placed to judge when the welfare of an animal is compromised. The
knowledge and expertise on animal welfare matters lies with the State
Veterinary Service, the Animal Health and Welfare Officers of the local
authorities and the Scottish SPCA inspectors.
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Scottish Parliament
Environment and Rural
Development Committee
Wednesday 23 November 2005
[THE CONVENER opened the meeting at 10:39]

Animal Health and Welfare
(Scotland) Bill: Stage 1
The Convener (Sarah Boyack): Welcome to
the meeting. I remind everyone to switch their
mobile phones to silent. We have not received any
apologies this morning.
Item 1 is the first of our six planned evidence
sessions at stage 1 of the Animal Health and
Welfare (Scotland) Bill, which was introduced on 5
October. The committee’s role at stage 1 is to
consider the provisions in the bill and to report to
the Parliament whether we recommend that the
general principles of the bill be agreed to.
In our evidence sessions, we will hear from a
series of witnesses on their areas of expertise and
interest relating to the bill. We have issued an
open call for evidence and have had quite a
number of submissions, which members will have
started to receive. The submissions will be put on
the committee’s web page, so any members of the
public who are interested in following our evidence
can do so.
As members have no relevant interests to
declare before we begin to take evidence, we can
move on to welcome our first panel this morning,
which is, unusually, a panel of one—I hope that
our witness does not feel too alone. Mike Radford
is a reader in animal welfare law at the University
of Aberdeen school of law. We have asked him to
give us an objective overview of the bill to help us
to kick off our evidence sessions. We will not hear
an opening statement from him, but we have
received his helpful written submission, which has
been circulated to members.
Richard Lochhead (North East Scotland)
(SNP): Thank you for your submission, which I
read last night. You say that a fundamental reason
for the introduction of the bill is to reflect “changing
ethical
considerations”.
What
are
those
considerations in the context of animal welfare?
Mike Radford (University of Aberdeen): The
ethical considerations are associated closely with
a greater scientific understanding. Over the past
30 years or so, largely as a result of European
legislation, questions of animals’ capacities, both
physical and mental, have arisen. That has led to
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increased scientific research, which in turn has led
to a much greater understanding and appreciation
of different animals’ capacities.
The more we know and understand, the greater
our responsibility. All sorts of things were done to
animals in the past that we would find totally
unacceptable
now.
Our
forefathers
and
foremothers did not have the degree of knowledge
and understanding of the impact of human
treatment of and relationships with other species.
The science has opened up a whole new world of
understanding of the capacity of animals and the
effect of how we treat them. The more we know,
the greater our responsibility to ensure that we
prevent unnecessary suffering and provide
animals with, at the very least, an adequate quality
of life and, ideally, a high quality of life.
Nora Radcliffe (Gordon) (LD): I was interested
in the care order and the idea that we should have
some sort of intermediate stage when we are
considering how people treat animals. Will you say
a bit more about that?
Mike Radford: Yes. Part 2 of the bill does a
number of things. First, it restates what I will call
the offence of cruelty, which is contained in the
Protection of Animals (Scotland) Act 1912. It is
rather unfortunate that, in the bill, the term
“cruelty” has been lost, because it is a concept
that the man and woman in the street and the
courts understand. However, the legal concept of
cruelty is retained in the notion of causing
unnecessary suffering. That will still be an offence
for which people can be prosecuted in the courts.
The problem has always been that, under the
offence of cruelty, no offence is committed unless
suffering can be shown. An awful lot of offences
involve neglect of animals. In such situations,
animals deteriorate over time and it is difficult for
enforcement authorities to see precisely where the
threshold was crossed. There is no means of
preventing suffering, so the idea of the duty of
care is that a duty would be imposed on those
responsible for animals to take reasonable steps
to ensure the animals’ welfare; if they failed to do
so, they would have committed an offence.
The problem is that relying entirely on
prosecution to enforce that offence will not be
effective. There are three reasons for that. First,
few welfare offences will reach the courts because
they will be seen as relatively low down the list of
offences with which procurators fiscal must deal—I
suspect that procurators fiscal will say that there
has not been cruelty and that the offence will not
be regarded as too important. Secondly, the courts
may have difficulty in distinguishing between
cruelty, with which they are familiar, and a less
precise welfare offence.
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The third reason is far and away the most
important. If we have to rely on the courts to
enforce the welfare offence, the measure will have
failed. The intention is not that the state should be
Big Brother who comes along and tells people how
to look after their animals or that it should use a
hammer to crack a nut if people fail to do so,
although, in the most serious cases, the state
should take that approach. In most cases,
however, education and advice will be needed. It
seems to me that we need a mechanism by which
people who do not properly look after their animals
can be advised and have their minds focused on
doing something to deal with the problem. That
would go a long way towards making the
provisions effective.
10:45
Nora Radcliffe: Thank you.
Mike Radford: If I may say so, it is important for
the committee to appreciate that the animals on
which part 2 of the bill will impact most are
companion animals, as there are already welfare
provisions—although we might say that they do
not go far enough—covering most other
circumstances in which animals are used,
including circuses and some types of trade. The
real lacuna in the law is with respect to companion
animals.
That raises sensitive and difficult issues. It is
clear that companion animals are kept for
purposes that are different from those for which
commercially kept animals are kept and that there
is a much greater range not only of species of
companion animals, but of breeds within species.
The welfare requirements of an 18-month-old
Border collie, for example, will significantly differ
from those of a 17-year-old Yorkshire terrier.
Furthermore, those animals are by and large kept
in people’s houses. A range of sensitive political
and legal issues is therefore involved.
That is not to say that people who keep animals
as companions should not look after them
properly. Indeed, one can argue that there is a
greater responsibility to do so—for better or worse,
commercial considerations may qualify the level of
welfare that can be provided for commercially kept
animals, but there is no excuse for the inadequate
welfare of companion animals, as no commercial
considerations are involved.
Elaine Smith (Coatbridge and Chryston)
(Lab): Paragraph 6 of your written submission
states:
“there is an argument that the policy presently to restrict
the reach of the Bill to vertebrates is inconsistent with other
legislation.”

Did you mean legislation in other countries?
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Mike Radford: No. I was referring to the
Animals (Scientific Procedures) Act 1986, which
governs the regulation of the use of animals in
scientific procedures. It is significant that the word
“animal” has a similar meaning in that act and in
the bill—it essentially means vertebrates. As in the
bill, there is an enabling provision in the act that
allows ministers to extend the meaning to
invertebrates on a case-by-case basis. Some time
ago, the legislation was extended to cover octopus
vulgaris—the common octopus—because the
Home Secretary was persuaded that there was an
argument that the octopus’s degree of sentiency
merited that.
My view is that the evidential burden in the bill is
too high. The wording of the bill suggests that
there has to be conclusive evidence that an
invertebrate is sentient. However, there is a body
of scientific opinion that says that it is impossible
to prove conclusively that lots of vertebrates are
sentient. One could argue that the wording should
be along the lines of “if there is a reasonable body
of scientific opinion”. The definition should still turn
on scientific opinion, but the animal should be
given the benefit of the doubt. If there is a body of
respectable scientific opinion that says that it is
likely that an animal has the capacity to suffer, the
animal should be given the benefit of the doubt.
Elaine Smith: It is not clear to me what you are
suggesting for the bill.
Mike Radford: I am suggesting that the
definition of “animal” in section 14 should be
amended. At present, section 14(4) states:
“Regulations under subsection (3) may be made only if
the Scottish Ministers are satisfied, on the basis of scientific
evidence, that creatures of the kind concerned are capable
of experiencing pain or suffering.”

I suggest that it should read “are likely to be
capable of experiencing pain or suffering”.
Elaine Smith: Thanks. That is helpful. Would
that include other creatures, such as insects?
Mike Radford: Potentially, but the scientific view
is that insects are probably not sentient. However,
I am not a scientist, so I will not go down that road.
Each type of animal would still be considered on
a case-by-case basis. If the wording that I suggest
were adopted, it would not open the floodgates;
the minister would still have to be satisfied and,
because the section is an enabling provision, the
Parliament would have a say, as the definition
would be extended in regulations. The change
would simply lower the evidential threshold.
Instead of there having to be conclusive evidence
or evidence to a high degree, the animals under
consideration would be given the benefit of the
doubt if there was a body of scientific opinion that
was of the view that those animals may have the
capacity to suffer.
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Elaine Smith: We would have to consider
animals such as tarantulas or stick insects that
were kept as pets as particular cases.
Mike Radford: If the scientific evidence existed.
I am not a scientist, but I am not aware of a body
of scientific evidence that would suggest that
tarantulas and stick insects are sentient. However,
that is for the scientists to argue.
Elaine Smith: Okay, thanks. Let us consider
section 15(b). In your written submission, you
state:
“In particular, it would be helpful if the meaning of ‘under
the control of man’ in 15(b) could be further defined.”

You want to explore the meaning of “protected
animal” and which animals would fall within the
definition. Can you explain that? How do you
suggest the definition should be further defined?
Mike Radford: It is absolutely essential that the
meaning of “protected animal” is clear. If it is not,
those to whom the bill is addressed, the
enforcement authorities and the courts will have
difficulty. We have already seen that there is a
difficulty with imprecise language, concerning the
notion in the 1912 act of animals in captivity or
captive animals.
The phrase “protected animal”, which is exactly
the same in the English legislation, has caused
considerable confusion. After all, as with the
phrase
“under the control of man”,

it will in most cases be self-evident whether an
animal falls within or outwith the definition of
“protected animals”. That said, in a whole range of
circumstances, particularly with regard to wild
animals that man comes into contact with, the
boundary is imprecise.
What is meant by the notion of “control” in the
phrase
“under the control of man”?

That is a rhetorical question, because in the
majority of cases it will be self-evident. However, it
is not clear what the phrase might mean in cases
that are on the periphery, which is where
difficulties will arise. For example, if an animal is
caught in a trap, is it in the control of man? Does a
person have to be physically present? Does the
animal have to rely on shelter and food that man
provides? It is difficult to be precise about the
notion of control, because it can mean different
things to different people.
It is desperately important that those words and
phrases are clarified at this stage, partly to ensure
that everyone to whom the legislation is addressed
knows what it means. However, as a matter of
constitutional principle in dealing with criminal law,
we should be as precise as possible at the outset
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if we are to avoid dragging people through the
courts to find out what the legislation means.
Elaine Smith: Do you have any suggestions in
that respect?
Mike Radford: It all depends on what the
Executive means by “control”. It is important to
define the concept and then find the words to fit it.
I feel that the definition should be as wide as
possible, as that will provide the greatest
protection. Equally, I understand that the
legislation is not meant by and large to impinge on
animals that live in a wild state.
However, what is an animal that lives in a wild
state? Again, in the vast majority of cases, that will
be self-evident. However, is a trapped animal
under man’s control or is it an animal that lives in a
wild state that happens to be caught in a trap? If it
escapes the trap, it will be back in a wild state. It is
important to define the exact boundaries. You
asked me where the boundaries should be
marked; I feel that the definition should be as wide
as possible, but the boundaries, wherever they
are, should be clear.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): In your submission, you say in paragraph
12, which deals with mutilation, that the proposal
to prohibit tail docking
“for cosmetic and breed standard reasons is … warmly
welcomed”.

Do you also welcome certain exclusions from the
legislation, such as dogs that are proved to be
working dogs?
Mike Radford: My view on the matter is based
on secondary evidence because, as I have said, I
am not a scientist. However, after speaking to a
large number of veterinary surgeons who have
wide experience of working dogs from their
practices, I am not persuaded that there is a
widespread problem of undocked dogs damaging
their tails while they work. I must repeat that I am
not a scientist and do not have that first-hand
knowledge. I am well aware that there is a
contrary view on the matter but, on the balance of
evidence that I have received from veterinary
surgeons, I am not persuaded by it.
11:00
Mr Brocklebank: We will obviously hear further
evidence on that. You say that you hope that
England and Wales will adopt a similar policy in
the United Kingdom bill and you state:
“If they fail to do so, further consideration would have to
be given to the means of securing in Scotland effective
compliance with the prohibition.”

I understand that to mean that, if England and
Wales do not adopt a similar policy, people could
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sell dogs with docked tails over the border into
Scotland and there would be a difficulty with
enforcement. Is that what you are saying?
Mike Radford: People could certainly sell such
dogs over the border. More particularly, dogs from
Scotland might be taken over the border to have
their tails docked and then be brought back.
There is no requirement for tail docking in breed
standards for the showing of dogs. The Kennel
Club, which is the regulatory body for dog shows,
changed the breed standards so that a person
could not be penalised for having an undocked
dog. There are breed standards for docked dogs
and undocked dogs. The problem is that a number
of breeders prefer docked dogs. There is certainly
a perception that several judges take a traditional
view and prefer docked dogs.
The law on tail docking used to be that anyone
could dock the tail of a puppy before its eyes were
open. That was changed in the early 1990s, so
that now only veterinary surgeons can dock a
dog’s tail. In law, there is no limit on their
discretion, but the advisory code of professional
ethics of the Royal College of Veterinary
Surgeons, which is the regulatory body for
veterinary surgeons, advises vets that cosmetic
tail docking is unethical and that the practice is
acceptable only for therapeutic reasons.
You asked how docking can be policed. There
could be a requirement that any dog that has its
tail docked should be microchipped. The microchip
record would identify the veterinary surgeon who
carried out the procedure. That would allow
traceability back to the vet, who could be held to
account for their decision.
There are also complications because
provisions would have to be made for stray dogs
and those that are taken into sanctuaries and
rehomed. If someone has left their dog or allowed
it to stray, they might not have complied with the
law in other ways. You would have to think of
those things, but they could be provided for.
Mr Brocklebank: Do you doubt that the same
provisions will be enacted by the UK bill?
Mike Radford: The UK bill will say much the
same as the Scottish bill. The issue is the way in
which ministers choose to exercise their powers
under the primary legislation. At the moment, the
minister in England seems to be taking a more
cautious approach, if I can put it that way.
Maureen Macmillan (Highlands and Islands)
(Lab): I want to retrace our steps and look at
enforcement. I was interested in what you said
about procurators fiscal not giving a high priority to
cases involving the neglect of animals. I am
beginning to wonder whether the bill will make any
difference to people keeping their domestic pets. If
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the procurators fiscal are not going to take
seriously the lower threshold of behaviour that will
constitute committing an offence, people
committing those offences may not find
themselves in court. Vets spend time working on
farms and kennels, but who will report people who
keep pets when there is a lack of duty of care?
People report the cruel treatment of animals, but I
wonder whether there will be a huge gap—the
legislation may not be enforced because people
do not report that rather nebulous lack of duty of
care.
Mike Radford: In the fullness of time, the
committee will no doubt take evidence from the
Scottish Society for the Prevention of Cruelty to
Animals. I cannot speak for that organisation, but
my impression is that the public do not hold back
from reporting unacceptable situations. I think that
I am right in saying that the SPCA is largely—if
not totally—dependent on the public taking the
initiative, particularly in relation to companion
animals. The public may report to the SSPCA a
situation that amounts to cruelty, but in many
cases they are reporting a welfare offence. In
other words, the animal’s care is inadequate but
does not cause suffering.
I would think that the SSPCA inspectorate has
already been notified of a large number of such
situations. The problem is not in being unaware of
the situation; it is in not being able to do anything
about it if the person who is responsible for the
animal does not want to listen. The enforcement
authorities will already have been made well
aware of the situation. However, if it cannot be
shown beyond reasonable doubt that the animal
has suffered, no offence has been committed,
even though it is obvious that the animal will suffer
if the situation is allowed to continue. When the
enforcement agencies are confronted with such
situations, they do not have the power to do
anything about them. Do you see what I mean?
Maureen Macmillan: Yes. It might be
interesting to speak to the Crown Office and
Procurator Fiscal Service about that to see what it
thinks.
The Convener: The partnership for action
against wildlife crime has discussed prosecuting
cases involving offences against wild animals.
Presumably, there will be a follow-on from the bill
once we have finished with it.
Mike Radford: It is important to appreciate that
there are examples of deliberate cruelty, where
people get pleasure out of causing pain and
suffering to animals. However, the majority of
cruelty cases, regardless of whether they come to
court, are founded not on deliberate cruelty, but on
a combination of ignorance, negligence and
people having all sorts of other problems in their
lives. The inadequate care of their animal is not
their only problem.
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Maureen Macmillan: However, as you point
out, a person’s ignorance or incapacity is not a
mitigating circumstance.
Mike Radford: No, but if they can be put back
on the straight and narrow without having to go to
court, so much the better. The committee will
appreciate that companion animals play an
extremely important role in many people’s lives.
The state is not saying to people left, right and
centre, “You cannot have this animal,” so if it is
possible to put the situation right by keeping the
animal with the owner while ensuring that the
animal benefits from an adequate standard of
care, so much the better. The issue is not only the
procurator fiscal workload. For the bill to be
effective, the welfare offence in particular needs to
work at street level; we should not rely all the time
on the courts.
Richard Lochhead: You suggest that there
could be a loophole whereby, if tail docking is not
illegal south of the border, someone could take
their dog down there to have the procedure done. I
would have thought that, if the person lived in
Scotland and kept their dog in Scotland, the matter
would still come under the law here.
Mike Radford: It all depends on how the law is
worded. The issue comes down to whether the
offence is possession of a docked dog in Scotland
or the carrying out of the docking in Scotland. The
offence of possessing a docked dog in Scotland
would give rise to difficulties. In practice, it would
be easy to enforce, because the issue is simply
whether the dog has been docked, but politically
and socially there would be a lot of opposition. It is
likely that the offence would be the act of docking
rather than possession of a docked dog. If the
offence is the act of docking, the loophole or
problem to which I drew the committee’s attention
clearly applies. I could take my dog to England,
get it docked by a vet who was prepared to carry
out the procedure and bring it back. I would not
have committed an offence in Scotland, because
while the dog was in England I would be subject to
English law rather than Scots law.
You are looking at me as if I am not making
sense.
Nora Radcliffe: The other committee of which I
am a member dealt with the Prohibition of Female
Genital Mutilation (Scotland) Bill, which makes it
an offence to take a child out of the country to
have a procedure done. Could that be used as a
precedent for this bill?
Mike Radford: In principle, yes. However, in
practice, traceability is somewhat more difficult
with animals. In most cases, a child will clearly be
associated with the parents, who can be held
responsible for what has happened to the child
throughout his or her life, but the ownership of
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dogs does not involve the same kind of
traceability. All that someone has to say is that
they bought or were given the dog in England, or
that it was given to them by somebody in a pub in
Edinburgh and it happened to have a docked tail.
The principle is fine, but the practicalities are more
difficult.
The Convener: It sounds as though we will
have to come back to the issue with subsequent
witnesses to address that point.
Mike Radford: I am sure that you will.
Rob Gibson (Highlands and Islands) (SNP):
My question concerns the meaning of “protected
animal” in section 15 of the bill. You say in your
submission that it
“would be helpful if the meaning of ‘under the control of
man’ in 15(b) could be further defined.”

I will give the example of deer, which are
putatively wild but on many estates are fed in
winter. How would you reflect that example in the
definition for which you call?
11:15
Mike Radford: I give the standard lawyer’s
answer that it all depends on the circumstances.
There would be two questions. First, does the deer
live in the wild? Secondly, what does “in the wild”
mean? Does living in the wild mean that the
animal is entirely free and independent of man?
For example, is an animal that lives in a sanctuary
living in a wild state? It would be a question of fact
and the courts would have to determine the
matter.
You ask about feeding. I suggest that the issue
would turn on the degree of dependence. Let us
consider wild birds, for example. No doubt many of
us feed wild birds in our gardens. Those birds
expect that food to be there and therefore depend
on it to an extent, but no one would suggest that
they are not living in the wild. They come to our
gardens for seed or peanuts and their interaction
with man makes life easier for them than it would
otherwise be, but they are essentially wild birds
and are not under man’s control.
One can think of examples at the other extreme.
A hedgehog that lives in the wild, for example,
may come for food, but if it is prevented from
escaping—if there is a rabbit-proof fence, for
example, that is also hedgehog proof—would it be
under the control of man? The answer to that
question would depend on such things as the size
of the garden. You can see how difficult the
problem becomes.
We should consider the problems that have
arisen over the notion of captivity in the 1912 act.
The cases are by and large English ones, but the
wording in the bill is the same. A beached whale
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that clearly could not escape until the tide came in
and which youths hacked with knives has been
held not to be an animal in captivity but a wild
animal that was simply stranded. There was a
case involving a deer that a vehicle knocked down
on a road. The vehicle’s occupants got out of the
vehicle and hacked the deer with knives. The deer
was held not to be a captive animal, although it is
clear that it could not escape; it was held to be a
wild animal that happened to be injured. There
was also a case in which youths threw a coat over
a wild rabbit and beat it with sticks. The courts
held that the rabbit was not captive, although it is
clear that it could not have escaped.
We must be careful about the meaning of
everyday words. We all have an idea about what
they mean, but it is important that people to whom
the law is addressed and those who must enforce
the law are, as far as possible, absolutely clear
about where the boundaries are and the limits of
the criminal law. Given the nature of the subject
matter, being absolutely precise may be difficult—
and there will always be the difficult case—but the
current wording is simply too wide. All sorts of
situations may arise in which it is not clear on
which side of the fence—literally in some cases—
animals fall and whether they will be covered by
the legislation. Now is the time to put things right.
Rob Gibson: I have other questions, but I
suspect that we could discuss the issues all
morning, so I will let other members in.
The Convener: Perhaps the other witnesses
can answer your questions. I am conscious that
we have slightly run over the time that we
expected to take, but Nora Radcliffe may ask a
brief question.
Nora Radcliffe: In the further comments section
of your written submission, you suggest:
“there should be in relation to enforcement authorities
some form of reporting and recording of their activities.”

Is there a precedent for that?
Mike Radford: In England, it has been
suggested that the Department for Environment,
Food and Rural Affairs should keep a database,
but I think that there should be somewhat more
rigorous measures. Some form of accountability is
important, particularly if the effectiveness of the
legislation cannot be demonstrated simply by the
number of prosecutions that there have been
under it.
In that context, local authorities are an important
factor. Some local authorities are good, some are
indifferent and some are bad at enforcing animal
protection legislation. One problem is that the
issue is complicated, so expertise, knowledge and
judgment are required. With the best will in the
world, most local authorities do not have the
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workload to make enforcement any one person’s
full-time job, so it is largely fitted in as a minor
issue in a range of other responsibilities. That is
why I suggest in my submission that the bill should
contain an enabling power to allow local
authorities to do the work of other local authorities.
The idea is that authorities would form clusters—
particularly in the central belt, although it would be
more difficult in rural areas—in which one authority
took the lead. That would give a sufficient volume
of work for staff to build up expertise.
Nora Radcliffe: That is one point. The other
was about maintaining a register. Is that done in
other circumstances?
Mike Radford: That would be new in relation to
animal protection legislation, but monitoring is
undertaken in other areas, such as social services.
Nora Radcliffe: I just wanted to know what the
model would be.
The Convener: We will move on to animal
fights. You say in your submission that you are
concerned that the bill could give animals that are
used in fights less protection than existing
legislation does, because it covers only the taking
place of a fight and not the preparation for a fight.
How would you remedy that?
Mike Radford: Section 21 is open to
interpretation, but I read it as open to the
interpretation that a fight must take place. That
turns on the definition of a fight. It is also
suggested that, to pursue prosecution for the
offence, the prosecution would have to be able to
point to a particular fight as opposed to fighting in
general. If it is the Parliament’s intention that
fighting generally should be an offence and that
preparatory acts to fighting should be an offence,
the bill could easily be amended to make the
meaning clear and unambiguous.
The Convener: In what way?
Mike Radford: Simply by changing the definition
of a fight. Section 21(5) says:
“In this section, an ‘animal fight’ is an occasion on which
a protected animal is placed with an animal”.

One could simply add words along the lines of “or
it is intended”. When a fight has not taken place,
the protection is needed that the prosecution
would be able to show that animals were intended
to be used for fighting.
The Convener: We have exhausted our
questions to you. Thank you for providing written
evidence and acting as a witness.
Mike Radford: Thank you for inviting me. Given
the nature of the submission, I have not addressed
several technical issues. I would be happy to
submit further, more technical, written evidence, if
that would assist the committee.
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The Convener: Thank you for that offer. If we
find issues on which we want another view, we will
take it up.
We will have a couple of minutes’ suspension to
swap witnesses.
11:23
Meeting suspended.
11:25
On resuming—
The Convener: I welcome panel 2. The
witnesses are: Brian Hosie, who is group services
manager at the Scottish Agricultural College’s
veterinary service; Professor Julie Fitzpatrick, who
is scientific director and chief executive of the
Moredun Research Institute; and Derick McIntosh,
who is head of veterinary services Scotland with
the state veterinary service. We will examine the
animal health parts of the bill in more detail. We
asked the witnesses to give us their broad views
on those issues in their written submissions. I
thank them in advance for doing that.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): During the foot-and-mouth outbreak of
2001 we saw horrendous scenes of mass
slaughter and incineration of cattle across
Scotland and the United Kingdom. Has the
thinking on how we deal with such outbreaks
moved on since 2001?
Derick
McIntosh
(Scottish
Executive
Environment and Rural Affairs Department):
Thinking certainly has moved forward. It is clear to
us that stakeholder engagement is important, so
we have attempted to tackle that. We intend to
refine our plans and to make them more public,
and we are developing a regular programme of
exercises to test them. Also of help in moving on
our thinking has been the publication of the
Scottish Executive’s Scotland plan. It is in the
public domain and will be kept under review; it is
to be revised shortly.
Professor
Julie
Fitzpatrick
(Moredun
Research Institute): Thinking has moved on. We
need to consider different options, should there be
another outbreak of foot-and-mouth disease. One
of the reasons why vaccination was not possible
was that there was no means of differentiating
between naturally infected animals and those that
had been vaccinated. As science progresses, we
hope to produce vaccines for which such
differentiation is possible. That is very important.
Another aspect that needs to be examined
carefully is the appropriateness of modelling:
sometimes it is very useful, but sometimes it is
less so. In such cases, it might be better to use
existing data.
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Brian Hosie (Scottish Agricultural College): I
echo those points. We should also look at other
risks. In the current climate, avian influenza is on
the agenda. However, other diseases could make
an appearance: rabies, for example, could come
into Britain again. We have to take opportunities to
review the situation and move forward.
During the outbreak of foot-and-mouth disease
there was an issue in respect of who was driving
forward the control measures and there was a
move towards greater reliance on modellers to
direct the handling of the outbreak. Being wise
after the event, we now find that perhaps the
degree and extent of the cull was excessive.
There is a possibility that, since that cull was
driven by the modellers, we did damage by killing
animals unnecessarily and by diverting manpower
and expertise away from the focus of the
problem—where the infection was—to dealing with
animals within a 3km cull and with contiguous
premises.
Mr Ruskell: Is the bill balanced in its approach
to vaccination and culling? It seems that we have
ministerial powers being introduced on vaccination
and culling. Is there a presumption of one over the
other?
11:30
Derick McIntosh: It is clear that there is a
commitment on the parts of the Executive and the
UK Government that, faced with a major outbreak
of foot-and-mouth disease, vaccination would be
considered from day one. There are practical and
logistical reasons why vaccination cannot be
instituted on day one, including the wide variety of
antigenic types and the types of foot-and-mouth
virus in which cross-protection cannot be counted
on. You need to know which type of virus you are
dealing with and then produce commercial
quantities of the vaccine. There are strategic
reserves, but in a limited range of antigenic types.
There is great difficulty in considering how and
when to deploy vaccination. Some people’s view is
that by the time it is known whether deployment is
needed, it is almost too late. No matter what you
do, foot-and-mouth disease will always follow the
same pattern of increasing incidence of disease,
then containment, then a tail of recovery. Even
where vaccination is deployed, it is still necessary
to slaughter infected animals and herds and there
is no way of avoiding that. Vaccination of an
infected herd will not achieve anything.
As I said, where and how vaccination is
deployed must be considered. Ring vaccination in
2001 would have been completely useless. The
primary outbreak was found in an abattoir in the
south-east of England, so had a ring vaccination
programme been deployed, it would have been a
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waste of time, resources and public money,
because the epicentre was later found to be in
Cumbria and Dumfries and Galloway. Had a
programme been deployed there, it would already
have been too late, because the disease had
spread from Longtown market to Wales and the
south-west of England. Knowing exactly how to
deploy vaccination can be a significant problem,
but I agree that it would, in an ideal world, be
preferable to vaccinate animals than to slaughter
them. It would be good to find a useful way of
reducing the spread of infection by deploying
vaccine.
Mr Ruskell: The bill leaves us in the hands of
ministers. For example, with culling we could have
an infinite zone around contiguous farms. It is
pretty much left to ministers to decide that under
the bill. What is your view of ministers’ wide
discretionary vaccination and culling powers under
the bill?
Professor Fitzpatrick: Those powers are
appropriate. It is difficult to give a specific answer
to your first question about where the correct
balance lies; the balance depends on the type of
outbreak, the strain and where the outbreak
originates. There have been huge differences in
the types of outbreaks in the United Kingdom over
the past 100 years. We had the very widespread
outbreak of recent years, but there was also a very
restricted outbreak in the Isle of Wight a number of
years ago. Whether culling is appropriate depends
very much on where and how an outbreak occurs.
It is appropriate that decisions on whether to cull
or vaccinate or to do a combination of both are
taken for individual incidents. It is difficult to come
up with a single answer.
Mr Ruskell: It appears that under the bill it will
be impossible to challenge a decision to cull.
Should such a decision be open to legal
challenge?
Professor Fitzpatrick: I am not experienced in
the legal aspects. It is difficult to come up with a
single appropriate answer.
Brian Hosie: I can answer. I have given a great
deal of consideration to the points that Mark
Ruskell raises. It is important that we decide on
whether the proposals are appropriate or
proportionate. On balance, you have to come
down on the side of giving powers to ministers to
take appropriate action, but they must then be
held to account if, for example, they go too far too
fast, such as happened with the cull in 2001.
Lessons should be learned from that experience
and applied to the next situation.
Mr Ruskell: How can you hold ministers to
account if you cannot legally challenge them in the
courts? I am trying to understand how you would
hold ministers to account for particular decisions.
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Brian Hosie: I imagine that it would be done by
politics in action, but I am not an expert in that
field.
Mr Brocklebank: I take you back to the taildocking argument, and Mike Radford’s evidence
that anti-docking legislation should be extended to
all dogs, including working dogs, which are
excluded at the moment. What are your views on
that?
Brian Hosie: The British Veterinary Association,
of which I am a member, advises that there is no
case for docking dogs’ tails. I do not have any
specific expertise on that, although I have studied
docking of lambs’ tails; I imagine that there are
parallels. The advice of the BVA and the Royal
College of Veterinary Surgeons is that we do not
need to dock dogs’ tails and should not do so.
Mr Brocklebank: Do you reject the evidence
that suggests that working gun dogs can suffer
serious injuries to their tails and that dogs do not
recover easily from those injuries?
Brian Hosie: If an animal was injured, docking
would be done for a therapeutic purpose.
Mr Brocklebank: You would only dock its tail if
the animal was injured—you would not do that as
a matter of course.
Brian Hosie: Exactly.
Mr Brocklebank: Are you concerned that our
legislation seems to be getting out of kilter with
legislation south of the border, where that stance
is not being taken?
Brian Hosie: Absolutely. It is undesirable for
puppies to be transported for the purposes of tail
docking. They would go through a lot of stress and
distress during transportation across the border for
a surgical operation and the transport might be
unregulated.
Mr Brocklebank: Do your veterinary colleagues
have any comments on that?
Professor Fitzpatrick: I strongly support the
prevention of cosmetic docking, which is a huge
step forward. I echo Mike Radford’s words. It is
important that the Administrations in England,
Scotland and other parts of the United Kingdom do
not take different approaches, because the
transportation of animals for docking is a real
worry.
I am less certain in respect of working dogs.
They present a problem; because they work, they
get more injuries to all parts of their bodies,
including their legs, ears and tails—should they
have them. I am not aware of a sufficient body of
evidence to say yes or no to docking of working
dogs’ tails. My concern is that, if working dogs are
excluded, we will find that there are a lot of
working dogs around and a lot of working breeds.
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If a breed is defined as a working breed, puppies
of that breed are likely to be defined as working
dogs even if they never work. That is a difficult
problem. I do not know enough about the scientific
evidence to defend the situation, but to me that is
different from cosmetic docking.
Derick McIntosh: I do not have anything to add.
Elaine Smith: Professor Fitzpatrick said that the
legislation should be the same throughout the UK
because of fears about transportation of puppies.
However, if the English legislation is not going to
be robust, does that mean that the Scottish
legislation should not be robust either? I am not
quite sure what you are saying.
Professor Fitzpatrick: I suppose that we are
just pointing out what might happen if there were
differences between Scotland and England. I still
support the bill that has been written for Scotland.
We cannot influence what the other Parliament
does.
Elaine Smith: Thank you—it was important to
clarify that.
The Convener: We might want to think about
the matter when we consider enforcement, which
arose during our questions to Mike Radford.
Nora Radcliffe: Will the panel say a little about
the definition of “animal”, which is restricted to
vertebrates? I wonder what the scientific evidence
is for including invertebrates because of their
ability to experience suffering.
Brian Hosie: As Mike Radford said, it is a
question of setting a threshold. I remember a case
of cruelty to a lobster, but one has to recognise
which animals are sentient. We must set a
threshold that allows us to take on board new
evidence as it emerges. In my submission, I give
tarantulas as an example. They are kept as pets
and are wholly dependant on their owners, who
must care for them and provide appropriate food
and an appropriate temperature. It would be
anomalous if someone caused those animals pain
and distress and no action was taken even though
action would be taken if the animal was a lizard.
Nora Radcliffe: Is there is a case for widening
the definition in the bill, or is the fact that ministers
can alter it sufficient?
Brian Hosie: Ministers should have the
opportunity to extend the provision in the light of
emerging information, rather than that door being
closed to them.
Professor Fitzpatrick: I support that view.
There are two opportunities: one is to include the
definition, as Mike Radford suggested, particularly
for octopus; the other is to allow ministers to
redefine the definition case by case, taking into
account new evidence, particularly on pain
perception in invertebrate species.
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Nora Radcliffe: From your professional
knowledge, would you say that there is quite a
body of evidence that might bring invertebrates
within the scope of the bill?
Professor Fitzpatrick: In my opinion, there is
some evidence, but I am not an expert in those
species. It would be best to consult a zoologist
who has knowledge of pain perception in those
species.
Nora Radcliffe: I apologise for asking a
question that is slightly out of your field; it was not
a fair question to ask.
Rob Gibson: I would like to hear the panel’s
views on protected animals. Mike Radford’s view
is that there is considerable uncertainty at the
margins with regard to the phrase,
“under the control of man”.

Would any of the witnesses like to comment
further on that?
Brian Hosie: I deal with farm animals in my dayto-day work, and it is quite clear that farm animals
are under the care of man. They are enclosed to
some extent and they are entirely dependent on
man for food, water and veterinary care and
attention. I sympathise fully with Mike Radford’s
point. As was mentioned, there is not the same
degree of responsibility for wild deer and wild
birds. The bill clearly aims to place a duty of care
on animal keepers, and it is important that that
duty can be discharged to somebody. I would
have thought that would be is the basis on which
you would take forward the legislation.
Rob Gibson: I would like to be more specific.
The purpose of feeding deer in winter is to
maintain the size of the stock and not to allow the
natural process of wastage that takes place, so
the question of being under the control of man
becomes more important.
Professor Fitzpatrick: Mike Radford described
the difficulties, not only about the concept of
animals being under the care of man but also
about captive animals. It is difficult to decide
where to draw the line. Deer provide a reasonably
good example of where there is intervention by
man, but whether those animals are defined as
being under the care of man is a legal question.
The Convener: I would like to move on to
biosecurity, which is mentioned in some of the
submissions. Should there be a statutory
biosecurity code, and should it be an offence not
to comply with such a code?
Derick McIntosh: A biosecurity code would
clearly be useful. It would give the livestock
industry the opportunity to follow best practice and
to do the things that will help people to avoid
disease transmission and the introduction of
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disease on to their premises. That is clearly a
good thing.
You could go a little beyond that and give the
code a bit of beef by giving it some statutory
backing. You could make it understood that if
people do not behave responsibly they put their
own livestock, their neighbours’ livestock and the
industry at risk, and that sanctions can follow that.
In fact, one of the provisions of the bill relates to
withholding of compensation where disease is
deliberately introduced, which is an indication of
the backstop. That mirrors the animal welfare
codes that have a statutory backing to an extent
under the Agriculture (Miscellaneous Provisions)
Act 1968, in that failure to comply with the code is
not an offence, but such failure might be used in
supporting evidence to demonstrate that an
offence has been committed. That is a useful
balance.
It is also appropriate to include in this bill the
biosecurity codes provision that was made under
the 1968 act. It is an important preventive
measure that provides to people in the industry
clear and easily understood guidance that is
simply presented; there is no point expecting them
to be mind readers. That provision is very useful.
11:45
Professor Fitzpatrick: I support the bill in
general. I like the biosecurity codes because the
provision puts the emphasis on prevention and
controlling the spread of disease rather than on
waiting for disease to occur and acting
subsequently.
The
industry
increasingly
understands biosecurity: it no longer thinks that it
relates just to foot-and-mouth disease, but knows
that it relates to control of many of the endemic or
production diseases throughout the UK. To include
that provision in the bill will re-emphasise its
importance.
I support the penalties for deliberate infection,
which will make it absolutely clear where owners’
responsibility lies. It is important that the codes be
not written too prescriptively because biosecurity
and understanding of disease move forward
month by month and certainly year on year. So
that it can be updated where appropriate, it is
important that the legislation does not tie down
biosecurity too specifically.
Brian Hosie: All I will add is that there should be
a way of improving standards over many years.
The codes could be revised and updated in the
light of new knowledge and understanding.
The Convener: I will put biosecurity in the
slightly wider context of animal health policy. Are
enough resources and energy being put into
preventing animal diseases from entering Scotland
or the UK? Are we doing enough about that in the
bill?
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Derick McIntosh: How much is enough? It is a
question of how one deploys resources to best
effect. One of the key aspects of keeping disease
out is policing our methods of introducing either
animals or animal products, or other means of
introducing disease.
The system that is briefly described in the SVS
paper is deployed on a number of levels. First,
there is a system of border inspection posts in all
European Union countries through which all
animal products and animals must pass. Their
certification is checked, any necessary tests or
examinations can be conducted and any animals
or animal products that fail to meet the mark can
be rejected before they enter the EU. Having
entered the EU, they are then in the single market,
but are nevertheless accompanied by health
certificates.
When animals enter the UK from other member
states, an electronic messaging system is used.
For example, when a region in France exports
cattle to Scotland, the equivalent office in Scotland
receives a message through that messaging
system. We in the UK can add a risk message.
The species, the area that it comes from, and the
disease status there and in the surrounding areas
determine which checks will be carried out. The
state veterinary service then carries out a number
of targeted statistical checks based on the
messaging system.
We also have to consider animal products that
come in illegally. HM Customs and Revenue is
responsible for that, so it might be better placed to
answer questions on that. It faces an
extraordinarily difficult task: some containerised
ports are vast, so it would be impossible to go
through
every
container
systematically.
Nevertheless, HM Customs and Revenue seizes
regularly a number of illegal animal products—I
stress that they seize animal products rather than
animals.
The Convener: I suppose that the question is
how we identify the priority risks and diseases.
Professor Fitzpatrick: I will respond briefly, to
back up what has been said. There is a perception
that insufficient is done to keep infected animal
products out of the UK, although that is less
apparent in relation to live animals. It is a problem
for the primary producing industry that people
think that biosecurity is not taken as seriously here
as it is in countries such as Australia and New
Zealand, which are in different situations and deal
with different diseases. I am not sure whether that
perception is correct, but the focus is on animal
products—particularly illegal imports or unknown
quantities—coming into the country.
The Convener: Are you talking about animal
products that would be processed afterwards?
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Professor Fitzpatrick: Yes.
Maureen Macmillan: What effect might the
proposed regulations on scrapie have in different
parts of the country? Concerns have been
expressed that the older native breeds of sheep
might be badly affected by the regulations and
might even struggle to survive.
Brian Hosie: There are a few issues about the
transmissible spongiform encephalopathies. The
biggest concern is whether BSE from cattle has
got into sheep. The concern is that the sheep
react to the scrapie or BSE agent in a different
way to cattle, such that the BSE agent is more
widespread in the sheep carcase. With cattle that
were infected with BSE but which were not
showing symptoms, we could be confident that by
removing the brain, spinal cord and some other
tissues we were ensuring that we were not putting
the human food chain at risk. The same does not
apply to sheep and that is the core issue. Were
BSE to get into sheep, we would have a great deal
of concern about the risk to the food chain. Any
consideration of animal husbandry has to be
secondary to that.
We have an EU-wide programme of selecting
animals that are genetically less susceptible to
BSE. It started in 2001, with a voluntary national
scrapie plan. Before that, individual farmers tested
and selected animals for their innate resistance to
BSE and other transmissible spongiform
encephalopathies. In the coming year, a
compulsory scheme will be developed whereby
only rams that are going to pass on some degree
of resistance to the diseases will be allowed to be
used for breeding purposes.
There is scope to conduct a risk assessment of
rare and vulnerable breeds that do not have the
pool of animals that are genetically less
susceptible to BSE. That might happen in the
outer islands for example. It might well be that
because of the way the sheep are managed, the
chances of their having encountered BSE are
infinitesimally small. If they are not fed
compounded food stuff to any great extent, then
their contact with that vehicle would be minimal.
With highly intensive systems in former hotspots in
the south-west of England, there could be a much
higher risk of animals coming into contact with
BSE. It is a matter of making a proportionate
response and conducting an assessment.
There might be individuals who are not worried
about being able to slaughter and eat their
animals, because they are keeping them as pets.
Exceptions might well be made for people who
keep animals in that way, because those animals
do not pose a risk to the human food chain. As
long as we can identify that that is the case, there
is no risk.
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Maureen Macmillan: I was thinking not so
much about pet sheep as about the small
Shetland breeds and Soay sheep.
Brian Hosie: Shetland Islands Council has
funded an ambitious programme of genetic testing
and selection over at least 15 years. As a result,
progress has been made and the breed is now
less susceptible to such diseases. Farmers on the
Shetland Islands have been open about the
occurrence of disease in their flocks and action
has been taken. The situation looks promising. In
Shetland, the problem is scrapie, not BSE, but the
situation is under control.
Maureen Macmillan: Thank you. That was
helpful.
Mr Brocklebank: I have a brief supplementary
question on the point that Rob Gibson raised
about animals being within control. The following
situation may be covered by the bill, but perhaps
you can clarify that. Farmed fish come within the
scope of the bill, but fish that are caught by rough
fishing and by anglers are excluded. What about
when people stock lochs for others to fish? The
fish are not farmed for the table, so it could be
argued that that is rough fishing because people
are angling for them. How is that defined?
Derick McIntosh: To be honest, I am not sure
how that is defined. However, from the description
that you gave, I would regard that as a release
back into the wild because the fish would not be
captive for long.
Mr Brocklebank: But the fish are fed; they do
not live naturally in the loch. There are a number
of such places where people go to fish for trout
and various other fish. The fish are not farmed for
the table, but they are caught by anglers. The fish
are given food pellets to keep them in existence.
Derick McIntosh: That sounds like the right
question to the wrong witnesses. Perhaps you
should ask a lawyer.
The Convener: Okay, we will keep that question
for another panel of witnesses. Nora Radcliffe has
a brief question before we wrap this session up.
Nora Radcliffe: Who do you think should be
appointed as the inspectors to implement the bill,
and what sort of training should they get?
Derick McIntosh: I do not have a detailed view.
Does your question relate to SSPCA inspectors?
Nora Radcliffe: What are your views on the
amount of training that inspectors will require and
how they will integrate with the existing systems?
Derick McIntosh: I have a view on that, but I
am not sure whether I could pull it all together at
the moment.
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Nora Radcliffe: We could perhaps come back
to it.
Derick McIntosh: Yes. It is important that the
people who are involved in animal welfare are well
trained, especially to ensure that their actions are
proportionate and reasonable and that their
judgment is astute. They need to be able to
recognise signs and to know what to do.
The Convener: I presume that that issue cuts
right across the bill. Whether in animal health or
animal welfare, we need inspections to be carried
out by people who are well trained and qualified.
The nub of the question is this: who is responsible
for ensuring that the inspectors will be in place to
help us to implement the bill once it is passed?
Derick McIntosh: I am not sure that we are the
right witnesses to answer that question.
Professor Fitzpatrick: I think that the group
that would be responsible for deciding on the
training requirements would be the state veterinary
service. Even our discussions today have shown
the complexity of the two different parts of the
bill—the disease control part and the welfare part.
They are similar but different. They will require
different levels of training and, perhaps, different
individuals. It will be quite an achievement to cover
all the different species and situations.
One issue that we are concerned about is the
inspectors’ power, under the welfare provisions in
the bill, to decide on euthanasia of animals,
especially in emergencies. That is a considerable
worry to us. Veterinary surgeons who have had
five years’ training sometimes find it difficult to
know whether animals will recover. The limitations
of the inspectorate will be important.
The Convener: That is useful. Some of the
questions are complex, and there are two
elements to the bill. We have captured some
questions that we will pose to future panels—you
need not worry that we think that you have given
us the last word on everything. We have several
more weeks in which to tease out answers to
questions with other witnesses. Thank you for
coming this morning to answer our questions and
for giving us your written evidence in advance—it
has been extremely helpful.
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SUPPLEMENTARY SUBMISSION FROM
THE SCOTTISH AGRICULTURAL COLLEGE VETERINARY SERVICE
Animal Health and Welfare (Scotland) Bill
Questions from the Environment and Rural Development Committee (1
December 2005)
Thank you for your further questions. I will deal with them in order
Question 1. Which of the several types of animal diseases that he bill deal
with present the greatest risk and whether, in covering the costs of dealing
with an outbreak of animal disease, the Bill has struck the right balance
between taxpayers and industry.
Foot and Mouth Disease remains the most significant risk posed to the health
of UK farm livestock. The virus remains active in the Indian Subcontinent and
neighbouring parts of Asia. The virus could transfer to any other part of the
globe through illegal imports of meat or other animal products. Swine Fever is
also a significant risk as it too can be transferred in meat and meat products.
This virus was introduced to pig herds in England in 2000. The source of the
infection was never found.
There is a need to strike a better balance between taxpayers and industry in
covering the costs of animal disease. We welcome the creation of a criminal
offence to infect, either knowingly or recklessly or to intend to infect an animal
with any of the sixteen major diseases listed in schedule 2B. It seemed
reasonable that such people be deprived of entitlement to compensation.
Question 2. Why there are slaughter powers in the Bill for some disease but
not for others
Slaughter powers are required for the effective control of fast spreading
diseases that may travel considerable distances possibly on the wind. Such
diseases necessitate a swift and effective response to minimise a risk of
disease taking hold in another part of the country. In addition the Government
requires to eradicate these diseases by slaughter in order to comply with
international trade requirements. The option of vaccination is often not a
viable one; either due to the lack of effectiveness or difficulty of application of
existing vaccines, or the long-term effects that vaccination could have for our
international animal disease status.
Question 3. Whether vaccination could be used to deal with diseases (other
than FMD) in the Bill.
Vaccination could be used to deal with diseases listed but the opportunity is
constrained by international trade regulations. In addition the cost of
vaccination to contain the disease outbreaks would be an ongoing cost to the
treasury and in some instances would pose a risk to human health. For
example Bovine Brucellosis was contained by vaccination in the UK up until
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the 1970s when an eradication programme was adopted. As the disease can
cause serious illness in humans eradication is by far the preferred option for
the control of Brucellosis. Since the disease was eradicated in the early
1980’s, there have been only a few small sporadic outbreaks among imported
animals. In the case of avian influenza, there are no vaccines currently
authorised for use in the UK, the use of the vaccine interferes with some of
the diagnostic tests and the vaccine has to be given by injection to individual
birds which is impractical for large flocks.
Question 4. Why is it important to licence animal gatherings and whether
gatherings are defined appropriately?
The bringing of animals together and then their subsequent dispersal to many
different locations across the country provides an ideal mechanism for
disease to spread. The Bill principally considers diseases that are highly
infectious and can spread rapidly. Animal gatherings provide an ideal
opportunity for such diseases to spread. A good example was in the 2001
Foot and Mouth Disease outbreak when, following sales of sheep at
Longtown, Cumbria, the disease spread from the Scottish Borders to the
South of England and on to France and Holland. The committee should also
appreciate that it is not only animals that may spread disease but humans
coming into contact with animals, vehicles used to transport animals and
animal products and animal feed stuffs and bedding. All may become
contaminated and spread disease. It is for this reason that we previously
expressed concern about farm sales where a farmer or auctioneer sells stock
from a single farm or unit. In the aftermath of the FMD outbreak in 2001 a
small number of farmers sold stock by “video auction” and other remote
systems. However they invited prospective purchasers to “view” the livestock
for sale on their farm. There was a significant risk that prospective purchasers
could have spread disease on their clothes and footwear. The proposed
biosecurity codes may address this issue but the Bill could be extended to
provide for licensing of all sales whether on the farm or not.
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SUPPLEMENTARY SUBMISSION FROM
THE STATE VETERINARY SERVICE
Environment and Rural Development Committee
Animal Health & Welfare (Scotland) Bill
Stage 1 of the Bill: Follow Up Questions
Q1: Which of the several types of animal disease that the Bill deals with
present the greatest risk and whether, in covering the costs of dealing with an
outbreak of animal disease, the Bill has struck the right balance between
taxpayers and industry.
A1: Firstly, I would attempt to define what I mean by risk. I consider that “risk”
comprises two aspects – probability of the disease occurring and impact of
that disease on the national herd or flock if it occurred.
The probability of a certain disease being introduced depends on a wide
range of factors, but is mainly determined by the its existence in those
countries with which we trade, the volume and frequency of trade, and the
effectiveness of the controls deployed to exclude entry of infected animals and
products. It may also be determined by the nature by which the disease
spreads, for example airborne spread in the case of Foot and Mouth Disease
(which enabled it to cross the English Channel from Brittany coast in France
to the Isle of Wight in 1981), or dissemination of Avian Influenza virus by wild
birds during seasonal migration (which has enabled spread from South East
Asia to Greece, Croatia and Romania). Clearly, some elements of probability
alter over time, or alter seasonally, and international cooperation is required to
aid such assessments.
The impact of the disease is also determined by a wide range of factors such
as how quickly a disease spreads, the means by which it spreads, how
effective surveillance measures are to enable it to be detected quickly, how
effective the control measures are, and the effect it has on international trade,
domestic productivity and animal welfare. Some disease may also impact on
public health. The impact of a disease is therefore less likely to change over
time (although this can occur with naturally occurring genetic change which
may result in a pathogen becoming more virulent, or affect different species
e.g. Avian Influenza, or through climate change which may lead to the
extension of habitat of intermediate hosts e.g. biting midges)
Given these parameters, I would, currently, tabulate the diseases listed in Part
1, Section 8 (2) as follows:
Disease
African Horse Sickness

Probability
Low; does not naturally
occur in EU (although
it made a brief foray
into Spain in the
1990s) Has never
occurred in GB.

Impact
Likely to be limited as the
biting insect
vector(mosquito) does
not occur in UK . Global
warming could change
this
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African Swine Fever

Bluetongue

Bovine Brucellosis

Classical Swine Fever

Contagious Bovine
Pleuropneumonia

Foot & Mouth Disease
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Low; has occurred in
southern Iberian
peninsula – no current
outbreaks. Effective
surveillance and
control measures
within EU and with
third countries; Has
never occurred in GB.
Low; does not occur in
EU although the midge
(Culicoides spp) has
been found in southern
EU countries in recent
years. Has never
occurred in GB.
High but possibly
reducing; regular cattle
trade from Ireland (ROI
and NI) to Scotland but
ROI & NI making
strenuous efforts to
address disease
problem. Last occurred
in GB in 2003.
Low ; feeding of waste
food is now banned in
GB; effective import
control measures
within EU and from
third countries ; last
occurred in GB in East
Anglia in 2000
Medium to low; occurs
in certain geographical
areas of France and is
difficult to detect with
current diagnostic
tests; last occurred in
GB in 1898
Medium but always
present; main risk is
from illegal imports of
animal products and
illegal feeding of waste
food. Last occurred in
GB 2001.

Likely to be limited as the
biting insect vector does
not occur in UK (soft tick).

Likely to be limited as the
biting insect vector does
not currently occur in UK.
Global warming could
change this.

Potentially very high,
although mitigated by
post import testing
regime in Scotland for all
Irish cattle, enabling early
detection and control.

Potentially high although
mitigated by effective
control measures.

Medium; is contagious
but not fast spreading
and requires close
contact between animals
for infection to transmit ;
difficult to detect and
control but likely to be
geographically limited
Very high; disastrous
impact on livestock
industry and international
trade; mitigated by
effective surveillance and
control measures.

Highly Pathogenic AI

Lumpy Skin Disease

Newcastle Disease

Peste des Petits
Ruminanants

Rift Valley Fever

Rinderpest

Currently medium but
current international
disease position and
migratory bird routes
could alter this very
quickly. Last occurred in
GB in 1992.

Very high; mitigated by
effective surveillance,
good international
cooperation and effective
control measures; very
high mortality levels in
poultry and disastrous
impact on poultry industry
and international trade.
There is currently no
licensed vaccine in the EU
as there are several
unresolved vaccine issues.
Low; viral disease
Medium; High mortality but
(capripoxvirus) of cattle; transmitted mainly by a
limited world distribution range of biting mosquitoes
– Africa and Middle
not found GB and any
East. EU trade controls outbreak is unlikely to be
should exclude any
sustained in GB.
legal introduction. Has
never occurred in GB.
Medium; main risk is
Medium; severely affects
from migrating birds;
international trade but
last occurred in GB
mitigated by effective
2005 in pheasants
surveillance and rapid
imported from France,
control measures.
the French disease was Vaccination is licensed for
believed to have come
use in GB as a preventive
from wild birds.
measure.
Low; viral disease of
High; highly infectious and
sheep and goats;
high mortality ; is
occurs in Africa and
sustainable in GB (in the
Middle East but not in
absence of control
EU. Has never occurred measures); would severely
in GB.
impact on international
trade.
Low; viral disease of
Medium; significant
cattle, sheep & goats;
potential zoonosis and
confined to fairly tight
highly disruptive to
world geographical
livestock industry;
areas in sub Saharan
transmitted by mosquitoes
Africa. Only been
not found in GB and
recorded outside Africa unlikely to be sustainable
twice – Saudi Arabia
in GB
and the Yemen, both in
2000. Has never
occurred in GB.
Low; viral disease of
High; high mortality and
cattle, formerly known
highly contagious.
as “cattle plague”; pigs, Disastrous impact on
sheep and goats are
international trade and
susceptible; world
domestic productivity.
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Sheep & Goat Pox

Swine Vesicular Disease

Vesicular Stomatitis

distribution well
identified – Africa,
Middle east, parts of
Asia. Unlikely to have
legal imports from
problem areas. Last
occurred in GB in 1877.
Low; viral disease of
sheep & goats; endemic
in most African, Middle
Eastern and Asian
countries. Unlikely to
have legal imports from
problem areas. Last
occurred in GB 1866.
Low: viral disease of
pigs; occurs within EU
(Italy) but EU trade
control measures in
place. Last occurred in
GB in 1982.
Low; viral disease of
horses, cattle and pigs;
The disease is limited to
the Americas, although
it was described in
horses in France in
1915 and 1917, and in
South Africa in 1886
and 1887. Effective EU
import control measures
in place. Has never
occurred in GB.

Mitigated by rapid
identification and control
measures.

High; high mortality in
naïve flocks; highly
contagious and carriers
may excrete virus for
months; mitigated by rapid
control measures.

High initially, as cannot be
distinguished from Foot &
Mouth Disease. Less
significant in its own right;
effective control measures
in place.
High; mainly through
impact on international
trade and because it has
public health implications;
transmitted through direct
contact and also biting
insects (mosquitoes and
sand flies)

In summary, I would currently rate Foot & Mouth Disease and Avian Influenza
as my main sources of concern.
I do not feel competent to answer the question on the balance between the
taxpayers and industry as this is a policy matter falling to the Scottish
Executive.
Q2: Why there are slaughter powers in the Bill for some diseases but not for
others.
A2: I think this question relates to the additional slaughter powers for the
diseases listed in Part 1, Section 1(2).
Those diseases listed may be categorised as either rapidly spreading, such as
Foot & Mouth Disease, Cattle Plague (Rinderpest), Poultry Diseases (Avian
Influenza and Newcastle Disease), where such action may be desirable in
certain circumstances – which would be hard to define in advance in a
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definitive way, or are diseases where laboratory confirmation of disease is
difficult such as with Contagious Bovine Pleuropneumonia, where it may be
necessary to make decisions on the basis of clinical evidence and
epidemiological history alone in order to control and eradicate disease.
It is my view that these measures should never be considered as a matter of
course, and they should only ever be taken where the Minister is persuaded
by the evidence in any particular case, that they are in the best interests of the
wider livestock population and the industry (or on public health advice). Where
any such action was being considered, it would be important to take into
account the veterinary epidemiological assessment of the position. The main
benefit I see in this action is that it provides a powerful tool in the disease
control armoury for rapid action.
Q3: Whether vaccination could be used to deal with disease (other than Foot
& Mouth Disease) in the Bill.
A3: I perhaps do not completely understand this question as it appears to me
that the Bill provides the Minister with powers to vaccinate any animal or bird
for the purpose of preventing the spread of any disease. The power is there,
but the decision to use this power will often be a difficult one and will need to
fit the circumstances and be clearly seen to be the best option in the light of all
the information available at the time.
For some diseases, the vaccination option may be unattractive for a variety of
reasons. For example, for Avian Influenza, the vaccine that currently exists
needs to be injected into each individual bird, takes up to 3 weeks to be
effective, does not prevent infection but reduces the severity of the symptoms,
and such birds may still excrete small amounts of infectivity thereafter. Also,
vaccinated birds cannot be distinguished from infected birds by serology, and
this makes subsequent eradication much more difficult. It is therefore a very
unattractive option at the outset. Nevertheless, in some disastrous disease
scenarios, this may become the best option available for disease control, or it
may become desirable on public health grounds should viral re-assortment
take place at some future point. (Viral re-assortment is where the RNAs of the
human and avian influenzas combine to produce a new virus with the human
to human transmissibility of the human infection, and the severe symptoms of
the avian form of infection).
On the other hand, a vaccine already exists and is available for commercial
use in the EU against Newcastle Disease. It is widely used in GB by the
poultry industry. There have been instances where vaccination has failed to
prevent disease occurring, but this is rare and the system works well. The
2005 case in England was in imported pheasants which were not believed to
be vaccinated. Diseased birds may be differentiated by virus isolation (this
would not work for Avian Influenza as both vaccinated and unvaccinated birds
could have virus).
Apart from FMD, HPAI and Newcastle Disease, it is difficult to envisage
circumstances where it would be sensible to vaccinate in GB under the
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circumstances which currently exist, for example, diseases which only
currently exist in parts of the third world, and which would severely impact on
our international trade if we had “vaccinated” status as opposed to “free”
status. We also need to be mindful of the views of our EU partners in setting
our targets for disease status.
Q4: Why is it important to license animal gatherings and whether gatherings
are defined appropriately.
A4: Wherever animals are gathered together from different sources, there is
an increased risk of dissemination of disease. Following the 2001 FMD
outbreak, and the significant role played by markets in disseminating disease
(for example Longtown Market, Hexham Market, and many others), the main
question that remains to be answered is what has changed from 2001 which
will prevent, or at least diminish, such a role being repeated in markets in
future disease outbreaks? The same question could be put to other marketing
arrangements which bring animals together from multiple sources.
To my mind the need for greater biosecurity awareness and action in markets
is clear and indeed this has been documented in the scientific literature
(Mansley, L.M, Dunlop, P.J, Whiteside, S.M, Smith, R.G.H, (2003), Early
dissemination of foot-and-mouth virus through sheep marketing in February
2001, Veterinary Record, 153, 43-50). Wherever animals from different
sources gather together, there is a risk of dissemination of any disease that
any one animal carries. If this is a notifiable disease, as in 2001, then the
consequences can be dire. It is also clear that established marketing systems
need to continue, but not necessarily without change and a responsible
approach to the risks to animals, the industry and wider public interest. It is
also clear that there is a need to cover alternative and novel marketing
systems which animal dealers may deploy.
I do believe that it is right to use the definition in the Bill, which I think has
been well thought out. It clearly excludes common grazings (e.g. crofting
townships) – which from a veterinary point of view is perfectly reasonable as
we would generally regard such situations as one epidemiological unit for
disease purposes. It also excludes farmers with animals on more than one
holding when they bring them to a central point for management purposes
(e.g. worming, dipping etc). It nevertheless covers alternative marketing
methods whereby dealers gather animals on a premises which is not a market
prior to moving them on somewhere else.
Although the licence conditions are not laid out in this primary legislation, the
provision is there for conditions (e.g. biosecurity, and other disease control
measures) to be made as a condition of licensing.
I hope this addresses the points raised and I would be happy to clarify
anything which is not clear
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SUBMISSION FROM THE INSTITUTE OF AUCTIONEERS AND
APPRAISERS IN SCOTLAND
The Institute of Auctioneers & Appraisers in Scotland (IAAS) would firstly like
to thank you for the opportunity to respond to the Scottish Parliament
Environment and Rural Development Committee consultation on the Animal
Health and Welfare (Scotland) Bill.
The IAAS represent all Scotland’s live auction markets whose fourteen
corporate auction members operate twenty regular livestock markets along
with additional seasonal markets and have a current throughput in excess of
three million sheep and seven hundred thousand cattle annually with a value
of almost four hundred million pounds. The nature of the livestock auction
business means that we run a very open and transparent system. Our sales
are regularly attended by Trading Standards officers, SSPCA officers and
State Veterinary Service officials. Our auction markets work very closely with
these three bodies and recognise their importance. Every market in Scotland
is Farm Assured under the current Quality Meat Scotland Farm Assurance
standards.
It is also important to note at this point that auction marts were instrumental in
ensuring that each and every market has its own Animal Welfare Officer who
is responsible for ensuring that the highest standards of welfare are
operational within that organisation. These officers have been in place for the
past 15 years and serve a very worthwhile position.
As you will understand Animal Health and Welfare is one of the most
important topics which affect our business, and indeed our members have all
embraced this and ensure that the highest standards of Health and Welfare
are applied while the animals are in our markets. We therefore welcome the
proposed Animal Health and Welfare (Scotland) Bill that now provides the
opportunity to update some of the older legislation, given that things have
moved on dramatically in recent years. The following comments which I
provide are therefore linked to specific areas which are of particular
importance to the auction sector.
Bio Security
The IAAS have recently worked very closely with SEERAD officials to draw up
a clear guidance on operating practice for auction marts with specific issues
relating to bio security. Unfortunately a single bio security code will not and
does not cover every eventuality, it would be impossible to draw up such a
code, however it is important that flexibility is allowed to be used in relation to
any bio security code which is drawn up and that the local veterinary officials
must have a clear guidance and input to these bio security codes.
Licensing of Livestock Markets and Animal Gatherings
As I have stated earlier, Scottish auction marts are all members of the QMS
auction market assurance scheme and are subject to weekly scrutiny by SVS,
Trading Standards and SSPCA. Auction markets also have annual meetings
with SVS officials to discuss how markets will operate throughout the
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forthcoming year. Given the current level of supervision by these outside
bodies then it would be fair to say that licensing certainly would pose a very
little problem for Scottish livestock auction markets. However, one has to ask
what this would actually achieve given the current compliance within the
industry.
Great mention is made throughout the new Bill as to whether other gatherings
could or should be included. We are strongly of the view that animal
gatherings should be licensed and these gatherings should have the same
standards and controls which are in place at all live auction markets. Why
should they be any different given that the most important element is the fact
that animals are being gathered together. By licensing one sector, say auction
markets, then it will only drive farmers to trade stock by other methods to
avoid supervision by officials when they attend markets. If one sector of the
industry is to be licensed then all animal gatherings must also be licensed
likewise. The big problem is that with auction markets we know exactly where
and when the markets will take place unlike collection centres and dealers
yards where animals are moving on and off on a 24 hour 7 day a week basis
with absolutely no control in place whatsoever.
One of the big problems is on the subject of Dealers, there is no doubt that
Dealers play an important role in the trading of livestock but there is a major
question over the definition of a Dealer which must receive further
consideration. Some Dealers have ducked this issue in the past by calling
themselves Agent, claiming that they never own the animals and are only
responsible for the price setting and organising delivery but our opinion is that
if they are involved in trading livestock then they should be working to the
same rigid standards that are applied to ourselves. Similarly many haulage
contractors use their own yards as collection centres for making up loads,
again operations such as these must also be similarly licensed and comply
with all the relevant legislation over animal gatherings.
Immutilations
I feel that this is not clearly enough defined within the proposed Bill and are of
the strong view that the statement is too general and requires clarifications.
Other particular areas or concern relate to the continuance of operations such
as tail docking castration and de-horning operations that all deliver welfare
and health benefits to livestock and these practices should be allowed to
continue to avoid more serious problems at a later stage of the animal’s life. It
would be fair to say however, we support a requirement for veterinary input
into this decision through animal health planning.
Animal Welfare Body
We note the comments in the Bill relating to the setting up of Scotland’s own
Animal Welfare Body but are of the opinion that given there is a long standing
advisory group currently in existence, The Farm Animal Welfare Council, then
we would support a move to ensure that FAWC report to SEERAD as well as
DEFRA. Such a move would ensure that the same relevant information was
being disseminated throughout the whole country.
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SUBMISSION FROM QUALITY MEAT SCOTLAND
Thank you for the opportunity to submit evidence to the Environment and
Rural Development Committee with regard to the proposed bill.
Quality Meat Scotland is the economic development body for the red meat
industry, charged with improving the profitability of the industry through
promotion and technical support. We are funded by a statutory levy on all
cattle, sheep and pigs slaughtered in Scotland. Amongst our varied activities,
we operate six EN45011 accredited consumer assurance schemes with more
than 11,000 members in total. These schemes cover the meat supply chain
and provide independent inspection of farms and other related businesses in
terms of food safety, animal welfare and environmental protection. The
Scottish Society for Prevention of Cruelty to Animals sit on all the committees
charged with managing the schemes and their inspectors also accompany our
assessors on a proportion of the visits. We therefore have practical
experience of enforcing many of the aspects proposed in the bill within the
Scottish red meat sector.
Animal health and welfare is one of the specific areas of responsibility
allocated to Quality Meat Scotland under the 1967 Agriculture Act and we
therefore have a great interest in this proposed bill. We welcome the proposed
Animal Health and Welfare (Scotland) Bill that provides the opportunity to
update what is in some cases very old legislation to take account of recent
events such as the Foot and Mouth Disease outbreak of 2001. My comments
are therefore limited to some specific areas that may benefit from clarification:
Biosecurity Codes
We agree that, in the middle of a disease outbreak, the Minister cannot afford
to wait and go through a full consultation on the proposed Biosecurity Code
before introducing it. However, the Biosecurity Code for each disease should
be included as part of the contingency plan which are routinely sent for
consultation. A generic Code will not work as the biosecurity requirements
differ according to the nature of transmission. For example, Foot and Mouth
Disease requires much more stringent biosecurity requirements than Avian
Flu because the infective agent is airborne whereas Avian Flu can only spread
by direct contact with infected material.
Gatherings
All Scottish auction markets are members of the QMS Auction Market
Assurance scheme, an independent assurance scheme accredited to
EN45011 by the United Kingdom Accreditation Service. This includes an
annual inspection and additional spot checks. Licensing would therefore pose
little problem for the Scottish auction markets, but it is debatable whether it is
actually required, given the 100% coverage of the assurance scheme.
This scheme has also given much consideration to whether other gatherings
could, or should, be included. The formidable difficulty that has been faced is
how to identify a collection centre. It has no specific legal status and in
practical terms, it is almost impossible to identify whether a site is a collection
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centre or simply a farm where the owner has purchased stock for finishing
from a large number of different farms. This issue will pose a significant
practical challenge to the aim of the Bill in extending the coverage of welfare
legislation to cover dealers and collection centres.
Mutilations
Clarification is required about the scope of the permitted mutilations. Tail
docking and castration are the two ‘mutilations’ in widespread use in the
Scottish cattle and sheep industries and with good reason. Tail docking is a
preventative measure against fly strike and castration avoids unwanted
pregnancies amongst stock destined for slaughter and poor meat eating
quality. It is essential that these practices are allowed to continue to avoid
more serious health and welfare problems at a later stage of the animals life,
although we would support a requirement for veterinary input into this decision
through animal health planning. This would then make them ‘for the purpose
of medical treatment of the animal’. A similar approach is already in place for
teeth clipping and tail docking in pigs where veterinary authorisation is
required.
Animal Welfare Body
Whilst it is important that the Minister receives input from qualified bodies on
animal welfare, consideration should be given to utilising existing groups
rather than setting up a new one. The Farm Animal Welfare Council is a longstanding advisory group to MAFF and following devolution to DEFRA. It may
be possible to broaden the remit of FAWC to include reporting to SEERAD
too.
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SUBMISSION FROM THE NATIONAL SHEEP ASSOCIATION
ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
NSA Scottish Region is pleased to be given the opportunity to submit evidence
to the Environment and Rural Development Committee with regard to the
proposed Bill. The NSA represents Scottish sheep producers and will respond
to issues in the Bill which will specifically affect the sheep industry and the
ability to have a viable future under the new Bill.
We would first of all like to point out that by having a healthy Scottish flock it
must take into account the fact that keeping and producing sheep must be
financially viable. Maintaining viability will ensure that high welfare standards
will also be maintained. With this in mind, the NSA broadly supports the
proposals outlined in the Bill, and strongly supports high standards of animal
health and welfare at all times.
There are, however, four areas that the NSA would like to highlight.
1) Castration and tail docking is essential in the sheep industry. Male lambs
must be castrated otherwise this will lead to female lambs becoming pregnant
at a very young age and causing massive welfare issues. Tail docking is also
necessary to prevent dirty tails and fly strike in lambs, which can cause severe
discomfort and stress to sheep of all ages.
2) Gatherings are required in the sheep industry for sales. Bringing together
sheep from different holdings to be sold in one place is essential to provide
quality groups and prices for the viability of the sheep industry.
3) Compensation. In the event of disease compensation being paid, it is vital
that the rate paid is a true and fair value of the animals involved.
4) Transportation. It should be noted that sheep movements around the
country are carried out to a much higher standard now than previously. Now
ventilated lorries assist the welfare of the animals.
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SUBMISSION FROM THE ROAD HAULAGE ASSOCIATION
EVIDENCE TO THE ENVIRONMENT AND RURAL DEVELOPMENT
COMMITTEE ON THE ANIMAL HEALTH AND WELFARE (SCOTLAND)
BILL
The Road Haulage Association would like to thank you for the opportunity to
comment and give its views on the Animal Health and Welfare (Scotland) Bill.
It is worth noting that the majority of the content of the Bill would concern the
health and welfare of the animals before and after being transported and as
you are well aware it is an offence already to transport any animal which
causes or is likely to cause injury or unnecessary suffering to that animal.
The association would see the Bill as representing well needed modernization
of existing law in regard to farm animals. We believe that this would ensure an
animal’s welfare before, during and after transportation
We would wish however to bring to your attention that whilst the bill covers the
Heath and Welfare of all animals our views would be mainly for the effects
that any of the Bill would have on the animals that our Members deal with
which would largely be farm animals .
Under this section we would also like to see clarification as to whether the
horse is classed as an agricultural animal or not.
The Bill will in our estimation greatly enhance the powers of enforcement
agencies to be able to deal with the welfare of animals. However concern
would be raised as to whether additional financial resources will be available
for the enforcement authorities to support this endeavor – if they are under
funded it will only weaken the benefits that this legislation should bring to the
welfare of animals.
This is a concern of the transport sector. We already have the problem where
many local authorities do not have experienced farm animal inspectors or the
funding to put them in place.
The following is a very good example of under funding .You will be aware we
have new transport legislation coming in, particularly for long distance
transport, the main problem with the present legislation is that it has not been
enforced or consistent and this has been due in the main because of lack of
funding of the legislation in other EU states besides our own.
We believe that the bill does have a reliance on the veterinary profession
delivering the opinion on the health and welfare of the animals, this obviously
has to be the case however it is our concern that vets, particularly those with
large animal experience, are declining in numbers. We are certainly not
questioning their profession but we do see a problem with more and more
veterinary practices going to companion animals rather than farm animals.
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The Road Haulage Association welcomes the inclusion of the Five Freedoms
into the legislation, it is something that we already use in our driver training
programs and believe it has and will continue to have a positive impact on the
health and welfare of all animals.
Bio Security Code.
As the 2001 FMD outbreak proved FMD was spread very quickly UK wide –
this was in the main because of the ability to travel very long distances in a
relatively short time. The extent to which animals are transported would have
a very great impact on any disease outbreak.
We believe that any bio security code made within the Bill must include
powers for an immediate standstill of all animal movements and under this
power we would also support the stopping and inspection of vehicles in
infected areas.
We also see that the Bill could require the licensing of activities where animals
are collected, bought and sold.
As a past Member of FAWC (Farm Animal Welfare Council) I would ask that
the recent report of the Welfare of Farmed Animals at Gatherings which calls
for a single piece of legislation for such gatherings to be considered. This has
been an in-depth study of all gatherings whether Markets, Dealers, Hauliers
yards or any other place where animals are brought together.
There are many other parts of the Bill which do not directly impinge on the
transport of animals , however, as you are no doubt aware the transport
industry is very well regulated with sources such as QMS (Quality Meat
Scotland) and ABM ( Assured British Meat) which ensures the highest Health
and Welfare of the animals we transport.
These comments may be out of context to the order they occur in the Bill
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SUBMISSION FROM NATIONAL FARMERS UNION SCOTLAND
Summary
1. This submission is in response to the consultation: “Draft Animal Health and
Welfare (Scotland) Bill.”
The NFU Scotland (NFUS) view of this proposal is that we broadly support
the legislative proposals outlined in the Bill, which aim to:
•
•
•
•

Enhance the ability to respond to exotic (foreign) disease outbreaks;
Minimise the risk of disease spread;
Introduce a duty of care on keeping animals; and
Allow animals either suffering or in danger of suffering to be seized.

Part 1: Animal Health
2. In response to the particular questions posed in the consultation, NFUS
would make the following responses:
Q1 - Do you agree that Scottish Ministers should have greater
flexibility of action to deal with foreign, fast spreading animal
diseases? Q2 - Do you agree that, if considered necessary and taking
into account veterinary advice, this should include culling animals
close to an area already affected by a fast spreading disease?
NFUS would support a flexible approach to dealing with exotic disease.
However, any approach must be proportionate to the scale of the outbreak
and pragmatic in the response. The particular example given of the
distance over which FMD virus may travel is extreme and unlikely. A
flexible approach within the infected area (IA) is reasonable. Outside the IA,
there should be greater stakeholder involvement in any decision making
process, particularly where measures such as contiguous cull or
vaccination are being considered. Veterinary advice should not be
restricted to the State Veterinary Service (SVS) but involve local veterinary
practitioners working in the IA.
NFUS members have expressed support for contiguous culls when used in
front of an outbreak to halt the spread of disease outwards. However, there
were reservations about implementing a contiguous cull policy
retrospectively behind the disease. NFUS also has significant reservations
about a 'vaccinate to slaughter' policy.
NFUS policy on disease compensation is that rates must fully reflect the
true market value of the animal. Current proposals on a table valuation
system do not reflect the true market values in Scotland. Compensation
arrangements must be clearly defined and explained at the outset of any
outbreak. NFUS fully supports accountability in compensation
arrangements but reassurances on fair valuation are essential if there is not
to be an impact on timely control of the disease, full co-operation of
farmers, unrestricted access and proper disease reporting.
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The list of applicable diseases must be subject to review on a regular basis
subject to epidemiological advice.
Q3 - Do you agree that under certain circumstances, vaccinated
animals may be slaughtered?
Ring vaccination to slaughter is deeply unpopular. NFUS recognises that in
extreme circumstance, when animals at risk cannot be properly disposed
of, ring vaccination to slaughter may have a role but only as a last resort.
Work should also be carried out to identify the period in which a vaccinated
animal remains a risk to non-vaccinates. The time period over which
vaccinates are deemed to have carrier status is maintained is critical.
SEERAD should be proactive in urging international bodies such as the
OIE to identify protocols for allowing vaccinated animals back into the food
chain. If ring vaccination is to be used, only marker vaccines should be
considered. For a ‘vaccinate to live’ policy to be adopted, greater resources
need to be directed towards sourcing and developing suitable marker
vaccines. Work must also be undertaken to investigate any consequences
of a 'vaccinate to live' policy which sees vaccinated animals entering the
food chain. Government and its agencies may provide reassurances on the
safety of products derived from vaccinated animals but there remains the
potential for significant market disruption.
Q4 - Do you agree that there should be criminal offences that apply to
the new Biosecurity Codes?
Making non-compliance with parts of the biosecurity codes a criminal
offence requires further consultation with the industry before adoption.
There is some merit in the principle that areas of the biosecurity codes
provide guidance in non-disease situations but become statutory during an
outbreak. However, it is unclear how this would operate in detail and in
practice and further consultation is therefore required. In particular it is vital
that individual circumstances are taken into account under disease
conditions and any offence identified under non-compliance with statutory
parts of the code must distinguish between negligence and any malicious
action. During an outbreak, the importance and status of the codes must
also be backed by a visible awareness campaign.
Q5 - Do you agree that animal gatherings (including animal dealers)
should be licensed to operate?
Animal dealers are a part of the agricultural industry and do, particularly in
more remote areas, have a role to play. The definition of a ‘dealer’ needs to
be revisited, particularly with regards to the requirement that the dealer
must physically take possession of the animals. Many dealers may never
take possession in this manner but act as intermediaries.
Q6 - Do you agree that inspectors should have powers to check for
animal disease and, if necessary, take samples for analysis?
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Providing biosecurity precautions are taken and a clear reason for entry is
given, we support this proposal.
Q7 - Do you agree that it should be possible to vaccinate or treat an
animal beyond the current area limit?
NFUS supports the protective vaccination approach but reiterates the point
that SEERAD must be proactive in the creation of clear protocols for the
introduction of vaccinates to the food chain.
Q8 - Do the 15 specified diseases (listed in Schedule 2B of the Bill)
adequately cover any offence under section 9 (deliberate infection of
animals with disease)?
Yes but this should be subject to regular review.
Q9 - Do you agree that it is necessary to clarify and extend the powers
to seize and safely dispose of carcases?
While supporting the proposal, NFUS would seek further clarification on
when, with regards to TSEs, would the Executive envisage such powers
being used.
Regarding compensation arrangements, we refer to our earlier comments.
Q10 - Do you agree that it should be a crime to infect deliberately an
animal with a disease?
NFUS believes that this requires further consideration. In the case of
notifiable diseases, this would be wholly appropriate. However, there are
some non-notifiable diseases applicable to a number of species where
deliberate exposure to disease, possibly at an early age, is an important
tool in disease management.
Q11 - In the above circumstances, do you agree that the courts should
have the power to ban those convicted from future keeping of, or
dealing in, animals?
NFUS is supportive of the proposal.
Q12 - Do you agree with Scottish Ministers' proposed powers to deal
with TSEs?
The measures proposed are appropriate, as part of a contingency plan to
deal with TSEs but regular reviews of this area must be undertaken to
ensure they remain proportionate and relevant. Any measures introduced
must take into account reducing TSE risk from existing measures in place,
future progress on diagnostics, epidemiological findings and risk based
analysis. Any decision on genotypes to be slaughtered must be taken in
consultation with the industry.
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Q13 - Do you agree that these powers of entry are needed?
While powers of entry are required, any inspectors entering a premise must
fully consider the biosecurity implications for that premise. As an example,
for pig and poultry units, inspectors should have been clear of contact with
the species for the appropriate length of time. Similarly, consideration
should be given to biosecurity when entering cattle and sheep units
involved in various health schemes.
Q14 - Do you agree that vehicles can be stopped in a disease infected
area, with police in attendance?
NFUS supports the proposal but believes that it is appropriate at this time
to look at other transport issues within the IA. Consideration should be
given to a scheme which co-ordinates vehicular movements within the IA
and minimises the number of risk movements. This should restrict the
number of companies collecting milk, delivering feed, fertiliser and fuel etc
to the number necessary to ensure normal service is maintained with
compensation available for those companies whose business is affected. It
would also be appropriate that within the IA, proper burial of fallen stock is
permitted rather than having collection vehicles for fallen stock entering the
IA.
Q15 - Do you agree that animal health legislation should reflect more
up-to-date sentencing policy for offences that are committed?
NFUS agrees that a review of sentences is appropriate.
Q16 - Do you agree with the proposed revised arrangements for
publishing legal matters?
NFUS agrees
Q17 - Do you agree that animal samples already taken can be used
again for other diagnostic purposes - if necessary without the animal
keeper's consent?
NFUS supports the re-use of animal samples for other diagnostic purposes
but only with the consent of the animal keeper and with the option of the
keeper to receive feedback on the outcome of those additional tests. If the
Government wishes to retain the confidence of producers, such tests must
be carried out in partnership.
3. NFUS is concerned that the proposal did not adequately cover the right to
appeal for affected animal keepers. We appreciate that during an outbreak
of a fast moving exotic disease, disease control is paramount. However,
there is a significant risk of misdiagnosis where veterinary officers have no
experience of the disease. If possible, producers should have the option of
a second opinion from a vet with experience of the disease. In slower
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moving diseases, where speed of response is not an issue, the right to a
second opinion is more easily deliverable.
Part 2 – Animal Welfare
Q1 - Do you agree with the definitions of "animal" and "protected
animal"?
Q2 - Do you agree with the definition of the person who is responsible
for an animal?
NFUS accepts the definitions. With regards to responsibility, NFUS
believes that further consideration should be given to this. There are a
number of scenarios where breeding males can be hired or leased. As an
example, under the definition provided, bulls hired by SEERAD as part of
the Highlands and Islands bull hire scheme would see the responsibility for
welfare remain with SEERAD. Further work on responsibilities is required.
Q3 - Do you agree with the scope of the offence of unnecessary
suffering?
NFUS agrees with the definition.
Q4 - Do you agree with the definition of mutilation and with the
provision that certain procedures can be carried out if specified in
regulations?
NFUS believes that the definition is non-specific and needs further
clarification of what constitutes “interference with sensitive tissue or bone
structure.” For example, is the simple act of inserting a needle to blood
sample, the statutory tagging of livestock or the castration of a dog caught
by the definition?
While we note that certain routine operations will be permitted if specified
by Scottish Ministers in the regulations, we repeat our objection to the term
mutilation being used in the case of necessary management practices that
deliver health and welfare benefits.
There must be stakeholder involvement in drawing up the list of livestockbased operations that should be permitted - taildocking, tooth clipping,
beak and claw trimming, de-tusking, dehorning etc. A long list of on-farm
management practices should be permitted because they deliver a lifetime
benefit to the health and welfare of the animal or animals involved, and, in
some cases, to the health and welfare of those handling them.
Q5 - Do you agree with the scope of the offence of cruel operations
and administration of poisons?
NFUS agrees.
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Q6 - Do you agree with the scope of the offence of animal fights?
NFUS agrees.
Q7 - Do you agree with the provisions to ensure the welfare of
animals?
In principle, NFUS agrees but welcomes the commitment to consultation. At
farm level, duty of care should be based on the existing welfare codes for
keeping farm animals. NFUS objects to goldplating and any welfare
requirements must be based on a sound scientific and veterinary basis and
not emotions.
Q8 - Are the powers of Scottish Ministers sufficient and satisfactory to
ensure that animal related activities can be adequately licensed and
registered?
NFUS agrees. However, any extension of the licencing powers into farmed
livestock must involve consultation with the sector.
Q9 - Do you agree that Scottish Ministers could prohibit, by
regulation, the keeping of any animal at domestic or specified
premises?
NFUS agrees.
Q10 - Do you agree with the scope of the offence of abandonment?
NFUS agrees.
Q11 - Do you agree that there should be a prohibition on the selling of
animals to persons under 16 years of age?
While NFUS understands the principle behind the proposal, we would not
welcome any legislation, which actively discourages young people from
working with and caring for farm animals. A significant number of under-16s
will already have responsibility for their own animals on farm. As a
compromise, ownership could rest with the under 16 but responsibility
could lie with the parent.
Q12 - Do you agree that animals should not be used as prizes unless
given in a family context?
NFUS accepts that in general, this should be the case. However, in
exceptional circumstance, exemptions should be granted. Several
organisations have, in the past, based various promotional or charity
activities on the presentation of high value breeding animals as a prize. The
health and welfare of such animals is not in question and the recipients of
the prize are known producers. In exceptional circumstances, backed by
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guarantees on the care of the animal and its likely destination, high value
animals could be given as prizes.
Q13 - Do you agree with the powers that an inspector or a constable
will have to deal with animals in distress?
Q14 - Do you agree with the powers that are available to courts to deal
with animals taken into possession?
Q15 - Do you agree with the extent of the powers that are available to
courts to deal with animals taken into possession?
Q16 - Do you agree with the provisions which allow an animal to be
destroyed?
Q17 - Should Scottish Ministers have powers to make regulations to
establish animal welfare advisory bodies and facilitate the coordination of bodies that have functions relating to animal welfare?
Q18 - Do you agree with the procedures under which Scottish
Ministers can issue animal welfare Codes of Practice and the legal
status of these Codes?
Q19 - Do you agree with the provisions of deprivation Orders,
destruction Orders, disqualification Orders, breach of disqualification
Orders and the suspension of orders pending appeal?
Q20 - Do you agree with the timescales for bringing proceedings for
an offence under the Bill?
Q21 - Do you agree that bodies corporate or Scottish partnerships
and individuals within them should be guilty of an offence?
NFUS accepts the above.
Q22 - Do you agree with the range of penalties for the different
offences?
NFUS accepts the range of penalties proposed but would seek distinction
being made between those who are negligent and those guilty of a
malicious act.
Q23 - Do you agree that fishing should be excluded from the scope of
the welfare part of the Bill?
NFUS agrees that fishing should be exempt.
Q24 - Do you agree with the system for appointing 'inspectors' and
that inspectors will not incur civil or criminal liability?


338

NFUS would be keen to see a system of appointing farm inspectors that
ensures that those responsible for welfare enforcement on farm have a
basic knowledge of farming systems. A significant number of inspectors are
highly skilled but NFUS members believe that this is inconsistent across the
country. If local authorities do not possess the necessary skilled staff
resource then staff should be shared between local authority areas.
NFUS does not agree that in all circumstances inspectors should not incur
civil or criminal liability. Adequate training will help to ensure that any action
taken by inspectors will be justified. However, any individual should have a
right to recourse should there be inappropriate or malicious action on
behalf of the inspector.
Q25 - Do you agree with the powers of entry, search, inspection and
seizure which authorised persons will be given?
NFUS agrees.
Q26 - Do you agree with the provisions for making regulations under
the Bill?
NFUS agrees.
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SUBMISSION FROM SCOTTISH RURAL PROPERTY AND BUSINESS
ASSOCATION
INTRODUCTION
Scottish Rural Property and Business Association (“SRPBA”) welcomes the
opportunity to give written and oral evidence to the Committee. SRPBA
represents a significant number of owners and managers of land and landbased businesses in rural Scotland, a large proportion of whom rear and keep
animals for a variety of purposes, from farming and sporting to companions
and pets. The Association, along with all those with an interest in supporting a
healthy future for farming, country sports and the rural economy, supports the
general principles and sentiment of the Animal Health and Welfare (Scotland)
Bill (“the Bill”). Whilst we make some comment on the detail of the Bill, and
have some concerns in relation to interpretation, we are not in serious dispute
over the underlying principles.
PART 1 - ANIMAL HEALTH
Powers of Scottish Ministers
SRPBA agrees that Scottish Ministers should be able to take a swift and
uniform response to disease outbreaks. It is of concern however that the
measures are purely reactive. SRPBA would advocate a more proactive
approach by taking additional measures and putting in place powers to
prevent exotic (foreign) diseases entering the UK in the first place.
The new power of slaughter contained in section 1 is intentionally very wide
and enables the Scottish Ministers to kill animals even if they have not been
exposed to the disease, there is no suspicion of the animals being affected
and even if they have been vaccinated. Potentially this power, used
inappropriately, could have unnecessary and devastating consequences for
the farming industry. The impact for rare breeds in particular could be
significant. We believe the Scottish Ministers should only act to slaughter
animals on the balance of veterinary and scientific advice current at the time.
Whilst this is what may happen in practice there is no comfort of the
requirement to take advice on the face of the Bill. We believe this important
check on the power is essential.
Biosecurity Codes
Good biosecurity is fundamental to the prevention and control of the spread of
animal disease. We would agree with the concept of statutory codes setting
out best practice on biosecurity measures. The Memorandum on Delegated
Powers accompanying the Bill indicates that these codes will be designed,
among other things, not to disrupt rural businesses. This is a welcome
statement. We have doubts however if criminal sanctions are appropriate on
the basis of the sample biosecurity code we have seen. To criminalize the
failure to record the names of visitors and deliveries, as suggested, appears to
be disproportionate.
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With rights of responsible access for the general public to the countryside in
Scotland, it is important that access takers on land on which animals are or
may be present should also have a duty to take responsibility for biosecurity.
The Bill is defective in this regard because the statutory codes can only to
apply to persons who own or keep or are in charge of animals. There is no
sanction in the Land Reform (Scotland) Act in relation to irresponsible access
taking, such as failing to leave gates as you find them. The good efforts of the
farmer or land manager could be thwarted by the irresponsible behaviour of
one or two individuals, with very serious consequences for Scotland’s
biosecurity and animal health.
Animal gatherings
Scottish Ministers will be enabled to make orders relating to the holding of
animal gatherings. There is no limit on what measures such orders may
include, so this is again a very wide power. The Memorandum of Delegated
Powers is confusing. On the one hand it indicates that these orders will be
made by negative resolution, but in the same section refers to affirmative
procedure being used. This discrepancy needs to be clarified. Events such as
agricultural shows and game fairs are a vital element of the rural economy
and an important part of rural life. Licensing should not make the holding of
such events unduly expensive or bureaucratic.
Vaccination
The Bill proposes to enable inspectors to vaccinate any animal if Scottish
Ministers “think fit”. Again we feel the Bill should state that such actions could
only be taken in response to scientific and veterinary advice, and by qualified
personnel. If this power is deemed necessary, it must be accompanied by a
publicity campaign to ensure consumers were aware of the safety of
vaccinated meat. Otherwise there could be a devastating effect on the meat
industry in Scotland, resulting in more imports of meat from outside the UK
where welfare standards may not be so stringent.
Compensation
Each instance when a power is given to destroy animals, there are differing
provisions dealing with compensation. This will result in the legislation being
unnecessarily confusing. SRPBA believes it would be clearer if there was one
compensation clause, under which any owner who has suffered loss under
any of the provisions in part 1 would be fully compensated. The basis for
valuation should be set out clearly. We accept that detailed criteria for each
situation cannot be set out in the primary legislation, but the general principle
for compensation could be clarified. It is worrying that, as set out in the
Memorandum of Delegated Powers, there will be no scrutiny by the
Parliament of the orders which will define the compensation rules in each
case.
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Powers of Entry
The Bill grants wide powers of entry for inspectors. Inspectors should be
appropriately qualified and only the police should be entitled to use force to
enter premises. Inspections should generally be on prior notice, be no more
frequent than is necessary and the disruption to businesses should be kept to
a minimum.
PART 2 - ANIMAL WELFARE
General comment
SRPBA supports the Executive in seeking to consolidate, strengthen and
clarify the law surrounding animal welfare. Fortunately the standard of welfare
of Scottish livestock is amongst the highest in the world. Therefore in framing
legislation to deal with the minority who mistreat animals of all types, farmed
and non-farmed, the legitimate and lawful farming and sporting activities of the
vast majority should not be disproportionately prejudiced by unnecessary or
disproportionate regulation. Rural businesses, whether farms or sporting
estates, often operate at the margins of financial viability, where even the
smallest additional cost could prove fatal. The importance of farming and
country sports to the rural economy should not be underestimated, and we are
encouraged that the Executive has stated there is no policy intention to affect
country sports, and shooting in particular, through this Bill.
Part 2 of the Bill in particular enables the Scottish Ministers to make further
secondary legislation on a very wide range of matters. This effectively
removes the parliamentary scrutiny of a large amount of animal welfare
legislation since the parliament will not have the ability to amend such
legislation, but simply approve or reject. This is something we believe the
Committee should look closely at to ensure that there is an adequate check
on the power of the Executive in making further legislation.
Definition of “animal”
This definition is at the core of Part 2. SRPBA agrees that the definition of
“animal” should extend only to vertebrates. The Bill however reserves power
for the Scottish Ministers to extend the definition of “animal” to invertebrates
and animals from any stage of development. These would be significant
extensions to the existing well established law to be entrusted to subordinate
legislation.
Definition of Protected Animal
As drafted a “protected animal” will be one which is (a) of a type commonly
domesticated in the British Isles, (b) under the control of man (temporarily or
permanently) or (c) not living in a wild state. Protected animals have added
protection against mutilations, cruel operations, administration of poisons and
unnecessary suffering caused by any act. Whilst we can appreciate, and
support, the intention behind the definition, there are some unintended
situations which will arise.
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For example, a rabbit or a mouse which is living in the wild and not under your
control, would nevertheless be a protected animal by virtue of the fact that
some varieties of this species are commonly domesticated in the UK. It would
be entirely possible to commit the offence of causing unnecessary suffering to
such a protected animal quite inadvertently by trapping it for example in the
course of normal pest control activities.
Definition of person responsible for an animal
Even more central to the legislation is what will be deemed to constitute being
“responsible” for an animal. The Bill does not give guidance except that
owning an animal and being in charge of it will certainly make you
responsible. It is not clear what else will trigger responsibility. It is the
Executive’s intention that the offences under part 2 can only be committed in
respect of protected animals, but we feel this is not clear in the drafting of the
Bill. In many cases offences are committed if a person is responsible for “an
animal”, namely the offences of abandonment, failure to ensure welfare,
omitting to do something with results in unnecessary suffering and failing to
prevent someone else from doing something to cause unnecessary suffering.
The Scottish Ministers also have very wide powers to regulate further for such
animals. We feel it should be made clearer that a person can only ever be
responsible for a “protected animal”.
In particular, Section 16(5) states that a person’s responsibility does not end if
the animal has been abandoned. This is clearly right. However, it may be
argued that this provision could cover the release of game birds. These birds
are hand reared and so the gamekeeper/owner will be a person responsible
during the rearing stage. The birds are gradually released into the wild and
are then wild animals, not abandoned. However there is scope for dispute in
interpretation and in the distinction between abandonment and release. If it
could ever be argued that release was abandonment, then the person who at
any time may have been responsible for the animals, would continue to be
responsible even when they are wild animals – this cannot be an intended
outcome. We feel that unnecessary litigation could be avoided by clearer
drafting in the Bill.
Unnecessary Suffering (Section 17)
The new offence imposes a higher standard of care on persons who are
responsible for animals than anyone else, and this principle is correct
(assuming there are appropriate defences for owners in certain
circumstances). According to Section 17 anyone can commit the offence by
their actions towards protected animals, but responsible persons can also
commit the offence by omission and in relation to any animal. Again we feel
the Executive’s stated intention that this refers only to protected animals is not
made clear.
Crucial to the enforcement of this offence however will be interpretation of the
considerations to which regard is to be had in determining whether there has
been unnecessary suffering. Clear guidance is essential. The Bill provides a
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defence if a person has taken reasonable steps to prevent the unnecessary
suffering. The problem will be in differing interpretations of what is
“reasonable” and this will no doubt give rise to litigation on the subject. There
should be a clear statement in the Bill intent and/or negligence on the part of
the owner will be required before the offence is committed.
Mutilations (Section 18)
This section will make some justified and legitimate farming and equine
practices a criminal offence such as dehorning, tail docking of lambs,
neutering and castration. We welcome the intention of the Scottish Ministers
to immediately exempt certain activities, but the detail of those exemptions
needs further scrutiny. The Provisions in the Memorandum on Delegated
Powers accompanying the Bill which refer to the exempting regulations are
inconsistent. On the one hand there is a stated intention that some normal
farm practices will continue to be permitted. This does not include castration
of horses, which would presumably therefore become a criminal offence, but
does allow freeze branding of horses. We do however welcome the common
sense approach to tail docking of working dogs. We would welcome an
opportunity to see the draft regulations as soon as possible.
Cruel operations and administration of poisons (Sections 19 and 20)
Whilst we support the principle that performing operations on protected
animals without due care and humanity, should be an offence, it is not clear
how section 19 interacts with the separate regulation of veterinary surgeons
under the Veterinary Surgeons Act and associated statutory instruments. As
presently drafted the veterinary surgeon who acts carelessly could be
prosecuted under this Bill as well. In addition, the owner could be prosecuted
under Section 19, for the negligent work of his veterinary surgeon, given our
concerns highlighted above about the definition of “person responsible”. It is
highly unlikely that an owner could supervise or be in a position to take any
steps to prevent this. We believe, for clarity, there should therefore be certain
exemptions from this offence or a defence where there is no intent or
negligence on the part of the owner.
Duty to ensure the welfare of animals (Sections 22 and 23)
Once again, SRPBA supports the principle that welfare of animals for which
we are responsible should be promoted. However, sections 22 and 23 are
potentially the most wide reaching in the Bill and therefore warrant particular
scrutiny. These sections go much further than section 17 (duty of care). Whilst
the duty of care refers to prevention of unnecessary suffering, section 22
refers to ensuring the “needs” of all animals (whether protected or not) are
met. As the Bill is drafted “animal” in this context therefore means all
vertebrates, including wild animals and animals not commonly domesticated
in the British Isles. The only requirement is that a person is responsible for the
animal. As indicated above it may be open to wide interpretation as to when a
person is (or ceases to be) responsible for an animal. If it is the Executive’s
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intention that these sections only cover protected animals, we feel the drafting
could make this clearer.
This section could give rise to some nonsensical situations. For example a
person may commit the offence towards animals caught in traps for legitimate
pest control activities (i.e. protection of other animals, people or property).
“Regard” is to be had to the circumstances in determining what reasonable
steps need to be taken to ensure the needs of the animal are met. These
circumstances “include” any lawful purpose of keeping the animal or lawful
activity undertaken. Almost every lawful activity undertaken by man in respect
of animals involves to some extent the restriction or limitation of the five
“needs” outlined in section 22(3). This does not automatically mean that the
welfare of these animals is prejudiced. A person should not be put at any risk
of being prosecuted for a criminal offence if he is undertaking a lawful activity,
and complying with other relevant regulations governing that activity (for
example for transport of livestock). Rather than merely “having regard to”,
therefore, it should be an exemption if the needs of the animal were limited or
restricted because a lawful activity was undertaken according to current
relevant regulations.
Powers of Scottish Ministers - Secondary legislation (Section 23)
Section 23 gives Scottish Ministers further wide powers to issue regulations in
relation to the welfare of animals (again, not just protected animals) for which
a person is responsible. There is again no qualification to this discretion, so as
a check we believe that Scottish Ministers should only be able to issue such
further regulations in respect of protected animals, and then only if this is a
necessary step to deal with a proven issue of animal welfare, and following
upon proven scientific and/or veterinary evidence. The ability to create
criminal offences by secondary legislation without scientific evidence and the
full scrutiny of parliament is, we believe, too wide a power.
Licensing and registration of animal related activities (Section 24)
Once again the Scottish Ministers are reserving to themselves further powers
to issue regulations, without any requirement for a proven necessity to be
exhibited. It is difficult to comment further without knowing the full detail of all
the types of activities which may require licensing or registration. We note that
the power can apply to any activity involving animals (i.e. not just protected
animals) and their offspring. The same comments as above apply to the
interpretation of when a person is responsible. It is also important that the
bureaucracy and costs involved in licensing and registration are not so
prohibitive as to adversely affect the continued viability of legitimate farming
and sporting activities.
Abandonment (Section 26)
Once again SRPBA believes this section was drafted with specific activities in
mind and we fully support the principle. However, there should be a clear
distinction between abandonment and release. Release of fit and healthy
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animals (whether from a sanctuary or by a game keeper) which are not being
placed in immediate obvious danger, should trigger relinquishment of
responsibility. The person releasing such animal should not retain liability for
any injury or suffering that animal may sustain once it is returned to a wild
state. Despite the assurances in the policy memorandum that Part 2 of the Bill
is not intended to cover pheasants or other game birds, we are nevertheless
concerned that this policy intention has not been translated clearly into the
Bill, particularly given the uncertainty highlighted above in relation to the
definition of responsible person. It would be preferable to retain the wording
from the existing cruelty offence which states that if a person abandons an
animal “in circumstances likely to cause unnecessary suffering… without
reasonable cause or excuse” , then the offence of abandonment is committed.
Animal welfare Codes of Practice (Section 34)
Section 34 extends the ability to make statutory codes of practice for nonfarmed animals. The Executive has acknowledged that no real problem has
been identified in relation to rearing of game birds, but we accept in principle
that a code of practice may be appropriate for the rearing of birds up to the
point of release, in order to bring game rearing in line with poultry rearing. We
welcome the Executive’s intention to follow the existing voluntary code of
practice, which has operated well to date. The Shoot Assurance Scheme
currently being developed by the shooting industry also advocates this code,
and we would urge Ministers not to introduce a statutory Code until the new
voluntary scheme has been given an opportunity to work. Consultation with
the industry will be vitally important in compiling a statutory code which will be
respected and operable.
The combination of the wide powers to regulate under Sections 22 and 23
together with Codes of Practice which may be used to establish liability for
breach of the regulations, could have very wide ranging effects for many
farming and sporting interests, and the Scottish rural economy itself. It is
therefore vital that all these measures are proportionate and reasonable.
Fishing (Section 45)
SRPBA welcomes the intention to exclude fishing from the remit of this Bill. It
however should be made clearer in the Bill (or at the very least in guidance)
what is meant by “the normal course of fishing”, as the section is vague as it
stands. The policy memorandum states that this means fishing, angling and
sea fishing are exempt. This should be made clearer on the face of the Bill,
particularly given the confusion over the definitions of protected animal and
when a person becomes/ceases to be responsible for an animal.
Liability of inspectors (Section 46)
Inspectors will have wide powers, including the power to seize animals with
the result that the owner or person responsible loses control of it without
compensation. It is therefore important that such decisions can only be taken
when necessary by qualified persons. This is particularly so in view of the


346

proposal that an inspector may act alone without the police in attendance. In
ascertaining what a person deems to be reasonable grounds will depend on
his level of knowledge and expertise. Inspectors must be acting on the basis
of a suitable level of expertise, and “reasonable” should to be judged
accordingly.
FINANCIAL MEMORANDUM AND ACCOMPANYING DOCUMENTS
The financial consequences of this Bill are not fully detailed in the
documentation accompanying the Bill. There will be varied and wide ranging
costs arising out of the legislation which have not been identified. These may
include additional insurance costs e.g. employer liability insurance, additional
professional fees and time costs. Any additional financial burden could be
very serious for many rural businesses. The Bill and additional regulations
cannot be viewed in isolation. They are coming at a time of increasing
regulatory burden with measures such as the private water supplies
regulations, housing bill, controlled activities regulations etc also affecting
rural businesses. The cumulative effect of this regulatory burden must be
minimised where possible.
CONCLUSION
The principles of the Animal Health and Welfare (Scotland) Bill are to be
supported. Good health and welfare standards are practiced as a matter of
course by the vast majority of rural businesses. These businesses should not
therefore incur unnecessary bureaucracy or disruption, and we would urge the
Committee to ensure that the Animal Health and Welfare Bill achieves the
objective of targeting bad practice, whilst not prejudicing legitimate activities
and businesses.
SRPBA fully supports the simplification and updating of animal welfare
legislation in Scotland. However, where wide powers are given to the Scottish
Ministers, there must be appropriate checks and balances. SRPBA would
urge the Committee to scrutinise in particular the definitions of “protected
animal” and “person responsible” and enable specific exemption where
necessary to protect legitimate activities and businesses.


347

SUBMISSION FROM THE ROYAL SOCIETY OF EDINBURGH
1. The Royal Society of Edinburgh (RSE) is pleased to respond to the
Scottish Parliament Environment and Rural Development Committee
consultation on the Animal Health and Welfare (Scotland) Bill. This
response has been compiled by the General Secretary, Professor Gavin
McCrone, Professor Stuart Reid and the Policy Officer, Dr Marc Rands,
with the assistance of a number of Fellows with considerable experience in
this area.
2. Overall, the proposals are a positive step forward, subject to the issues
raised below. However, in addition, alongside the proposed new legislation
on animal health and welfare the government authorities need to put in
place measures to reduce greatly the risk of highly contagious viruses from
entering the UK, and adopt modern technology to detect and identify the
virus responsible rapidly. As we note in the RSE’s 2002 Inquiry into Foot
and Mouth Disease in Scotland, the nature of the spread of the disease
could then be accurately followed and emergency vaccination started
without delay if deemed appropriate.
3. This is also an area where the objective of reducing risks to animal health
and increasing animal welfare sits uncomfortably with being heavily
dependent on the globalisation of the food supply and the importation of
animal products from third countries which may not have similar
requirements for animal welfare. The different aspects of the consultation
paper are now addressed below:
Whether the extent of the powers is appropriate and proportionate
4. RSE: Scottish Ministers should have greater flexibility of action, however, a
policy for the effective control of livestock epidemics, as if they were purely
an agricultural problem is inadequate. The interests of the agricultural and
non-agricultural rural economy may not always point to the same policy
being adopted. In future there may well be a choice between different
courses of action and if this is so, the effect on all sectors of the economy
must be considered to reach a balanced view on the best course of action.
In considering their options, the Scottish Executive must take account of
the effects on the wider interests of the rural economy and involve the
appropriate stakeholders.
5. In particular, one of the problems during the 2001 Foot and Mouth
outbreak was that compensation for the financial losses caused by
restriction orders (movement, breeding) was inadequate or absent. In the
first place, for farms that were culled, the intention was to compensate for
the capital represented by the livestock lost, rather than loss of income.
Second, farms which were not culled also suffered because of movement
restrictions. Indeed, some of the farmers who suffered most were those in
proximity to culled areas, who could neither move nor sell their animals
and who sometimes did not have enough feed to maintain them in good
health.
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Whether the right balance is struck between the need to act quickly to
control the spread of disease in the event of an outbreak and the need
for checks on these powers, and the consideration of other options
6. The use of culling as means of control of infectious disease in livestock is
acknowledged as a valid method and is an approach that cannot be
considered in the control of human disease. However, it is not the only
option and new approaches will continue to emerge and evolve. As the
ultimate sanction, it is testament to other disease control methods and the
authorities responsible for their implementation that culling is so rarely
invoked.
7. It is appropriate that the zoonotic potential of the disease is considered
when decisions are made regarding the implementation of a culling policy.
8. The 2001 outbreak of Foot and Mouth Disease (FMD) has been the trigger
for the introduction of more effective livestock disease control measures
within the UK, but this outbreak also resulted in slaughter of animals
(particularly of sheep), based on mathematical models that have yet to be
validated, that took little account of the differences in disease
transmissibility between, for example, cattle and sheep, and that are only
now under investigation by other groups (e.g. Risk Solutions - Cost Benefit
Analysis of Foot and Mouth Controls 2005, a report for DEFRA). A series
of recent papers published in the Veterinary Record have raised serious
doubts about the efficacy of blanket pre-emptive culling (particularly of
sheep), and thus, the use of predictive models as the sole method of
defining control strategies during the course of an outbreak. Therefore, the
Scottish Executive will need to fully consider the implications of new
legislation that empowers ministers, ‘if they think fit’ to cause any of the
major farm animal species to be slaughtered, and to ensure that ministers'
thinking is informed by the best available scientific and veterinary advice.
9. The standard practice should stand where Contiguous Premises (CP) may
be deemed ‘Dangerous Contacts’ and, as a result of veterinary
assessment, such animals may be slaughtered. However, Scottish
livestock tends to be kept on extensive systems, apart from pockets of
intensive farming of pigs and poultry and an important issue is the way in
which the term “contiguous” is interpreted for this CP cull. In some
instances in the 2001 FMD outbreak this meant that animals distant from
an Infected Premise (IP) but on a farm that was contiguous, even if there
was stock free land or a wood separating the animals, were culled; yet
animals much nearer to an IP, but on a holding that was not strictly
contiguous, were left unculled. In the midst of an epidemic it is obviously
difficult to operate other than by fairly simple rules, but risk needs to be
more carefully assessed, using information about the topography and data
on animal populations.
10. For other diseases (e.g. avian ‘flu, swine fever etc), where there is a
relatively fragmented population with, for larger herds and flocks, a high
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level of biosecurity, veterinary assessment and advice should be an
essential pre-requisite before decisions are made by ministers.
The powers to control the spread of Transmissible Spongiform
Encephalopathies (TSEs), in particular the power to require the
slaughter of animals of a certain genotype to breed resistance to TSEs
11. There is scientific information about Transmissible Spongiform
Encephalopathies (TSEs) in sheep, man, mice and cattle, and progress is
now being made on live diagnosis of some TSEs via cerebrospinal fluid
proteins.
12. Whilst there is a current breeding programme for sheep to increase their
resistance to scrapie, there is a less clear understanding of TSE’s and
resistance to TSEs in other species. Therefore in the absence of a clear
scientific understanding of the situation we have concerns over the scope
and potential scale of the powers that are proposed under the legislation.
Additional Information
13. In responding to this consultation the Society would like to draw attention
to the following Royal Society of Edinburgh responses which are of
relevance to this subject: A contingency plan for the possibility of BSE in
sheep (January 2002); Inquiry into Foot and Mouth Disease in Scotland
(July 2002); National Scrapie Plan: Scrapie Flocks Scheme (February
2003); Preparing an Animal Health and Welfare Strategy for Great Britain
(April 2003); Preparing for a new TB Strategy on bovine tuberculosis (April
2004); The UK Contingency Plan for the Possible Emergence of Naturally
Occurring BSE in Sheep (August 2004) and Draft Animal Health and
Welfare (Scotland) Bill (July 2005). Copies of this response and of the
above publications are available from the Policy Officer, Dr Marc Rands
(email: mrands@royalsoced.org.uk) and from the RSE web site
(www.royalsoced.org.uk).
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Scottish Parliament
Environment and Rural
Development Committee
Wednesday 30 November 2005
[THE CONVENER opened the meeting in private at
10:04]

11:17
Meeting continued in public.

Animal Health and Welfare
(Scotland) Bill: Stage 1
The Convener (Sarah Boyack): Good morning.
I welcome members of the public and press to our
meeting and remind everybody to turn their mobile
phones to silent. We have received no apologies.
Agenda item 1 is the second of six planned
evidence sessions for our stage 1 consideration of
the Animal Health and Welfare (Scotland) Bill,
which was introduced to the Parliament on 5
October 2005. Our role as the lead committee is to
consider the provisions of the bill and report back
to the Parliament, recommending whether the
general principles of the bill should be agreed to.
During our evidence sessions, we are hearing
from several expert witnesses and people who
have an interest in the issues that are raised by
the bill. There has been an open call for evidence
and we have received quite a lot of submissions,
which have been circulated to committee
members and appear on the committee’s
webpage for the benefit of the public. If people are
interested, that is where they will find the
submissions that we have received so far.
I welcome our first panel of witnesses. Robin
Anderson is the president of the Institute of
Auctioneers and Appraisers in Scotland; Andy
McGowan is the industry development manager of
Quality Meat Scotland; George Milne is the
secretary of the National Sheep Association in
Scotland; and Eddie Harper is the chairman of the
livestock group of the Road Haulage Association. I
thank you all for being with us this morning and for
giving us your written submissions in advance.
That is extremely helpful.
We will examine the animal health provisions in
the bill, especially whether the proposed powers
are appropriate and proportionate; what they will
mean for the industry; and how they will work in
practice and be managed. We will not have
opening statements from the witnesses; we will go
straight to questions from members.
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Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I have a couple of questions, which will
probably be directed to our colleagues from
Quality Meat Scotland and the National Sheep
Association. I want to know about the powers of
Scottish ministers in relation to the power of
slaughter in section 1. That power seems to be
extremely wide and could require animals to be
slaughtered even if they had not been exposed to
disease; yet, there seems to be no requirement in
the bill for the veterinary authorities to be
consulted by ministers. Would such a
requirement—for slaughter to take place only on
veterinary advice—not be a valuable addition to
the bill? In practice, ministers may go to the
veterinary authorities for advice but the bill does
not require ministers to seek veterinary advice
before they decide on slaughter. What is your view
on that?
Andy McGowan (Quality Meat Scotland): I
agree. In the case of a disease outbreak, ministers
need to be able to act swiftly. Speed is of the
essence in such situations—we saw that during
the outbreak of foot-and-mouth disease, and we
have seen it in other outbreaks that we have had.
It is important to clamp down on such things
immediately. That said, criticisms were made of
the way in which foot-and-mouth disease was
handled, some of which related to queries over
who was giving guidance to the ministers and how
they dealt with the matter.
I agree that it is important for independent
veterinary expertise to be fed into ministers’
decisions. That need not add a time delay; the
ministers would have people in mind and the
experts in various diseases are well known in the
field. It would be a case of contacting them for the
best advice. I do not feel that the minister has the
expertise in all diseases to be able to make the
correct decision without guidance.
George Milne (National Sheep Association in
Scotland): Veterinary advice would be advisable
and necessary, but only if time allowed. If the
disease was spreading more quickly than
veterinary advice could be obtained, the ministers
would need to be on top of the situation—as we
saw during the outbreak of foot-and-mouth
disease, when there was not time to get veterinary
advice ahead of decisions being made.
Mr Brocklebank: But are ministers the bestqualified people to make those decisions? I accept
what you are saying about time, but are ministers
better qualified than veterinary experts to make
the decisions?
George Milne: No, they are not better qualified.
However, if we cannot get enough vets on the
ground to move quickly enough, a harsh decision
has to be made. I suppose that a solution would
be to get as many vets as possible to an area
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where there was an outbreak, if another one
should happen. However, during the outbreak of
foot-and-mouth disease, every available vet was
sent to the affected areas but they still could not
keep ahead of the situation.
Mr Brocklebank: To some extent, the powers in
the bill are reactive rather than proactive. Would
you not prefer something to be stated more solidly
in the bill about ways of preventing exotic foreign
diseases from entering the United Kingdom?
Would you not like to see more of that rather than
a statement that, when an outbreak happens,
ministers will move fast?
George Milne: I agree with you on that point.
That is the crux of the problem. There must be
enough money and enough people to police
products as they enter the country. We have
raised the matter often with stakeholders, but so
many products are coming into the country via so
many avenues—legal and illegal—that the
situation cannot be policed. We would fully support
what you suggest—that would be the answer.
The Convener: Do any of the other witnesses
have a view?
Andy McGowan: On the threat from imported
products, there is a disparity in how domestic
products are treated. A good example of that is the
decision whether meat that has been vaccinated
against foot-and-mouth disease would be
acceptable to the British consumer. That was a
discussion point during the outbreak in 2001, but
the fact is that we are eating vaccinated meat
already—the only difference is that it is being
imported.
The situation is the same regarding classical
swine fever and several other notifiable diseases:
we import products from countries that have those
diseases and control them in their own way. We
accept products from those countries, although
they present a threat. The industry would like
something to be done, although whether doing
something is practicable within World Trade
Organisation constraints is another matter. The
issue could be taken a bit more seriously, instead
of our concentrating on what happens within this
country. The fact is that we do not have such
diseases in Britain; if there is another outbreak,
the disease will have come from somewhere and
the most likely source will be legally imported
meat.
The Convener: A queue of colleagues want to
come in. I will take them in the order in which I
spotted them.
Maureen Macmillan (Highlands and Islands)
(Lab): I have a question on biosecurity codes. The
Quality Meat Scotland submission states:
“A generic Code will not work “.
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Could you explain the different codes that would
be needed and how the bill can make them work?
Andy McGowan: Different codes are needed
because biosecurity codes lay out guidance on
procedures that should be followed to minimise
the spread of disease. If a disease is spread by
airborne transmission, far more intensive
precautions need to be taken, because the
disease could spread for kilometres, as we saw
with foot-and-mouth disease. Other diseases—
avian flu is a good example—are caught by direct
contact, so provided that direct contact with the
infected material is stopped, the disease will not
spread and the 3km zones that we see with
airborne diseases will not be required.
It is not possible to have a generic biosecurity
code, because such a code would be either too lax
or too harsh in dealing with specific diseases. That
said, if contingency plans for the various diseases
are being drawn up—which they are—and
consulted upon, it would be possible to draw up a
biosecurity code for those diseases. It is unlikely
that exotic surprises will come out of nowhere. The
plans could then be consulted on as part of the
normal consultation process for the contingency
plan, resulting in an industry view and a workable
biosecurity plan that could be implemented quickly
in the event of a disease outbreak.
Maureen Macmillan: Has the existing statutory
biosecurity code improved biosecurity on farms?
Andy McGowan: It has certainly raised
awareness and broadened it out from a simplistic
understanding of biosecurity as the pail of
disinfectant at the end of the road. It has brought
in the fact that probably the biggest threat to any
farm is not the vet or the vehicles, but other
animals that come on to the farm.
That said, the code is too broad and is about 40
pages long; there is probably no farm in the
country that could comply with absolutely
everything in it. Elements of the code are useful
for guidance, and it would make a good base for a
new code, but it would need to be narrowed down.
In the real world, it would not be possible to use
that code if statutory powers were added. Codes
need to concentrate on the serious risk factors for
each disease.
George Milne: On the practical side, I go to a lot
of farms and the biosecurity standard has risen
significantly since foot-and-mouth. We are lucky
that we have new health plans in Scotland, which
4,000 livestock farmers signed up to in one year.
Those health plans address biosecurity. They are
all about keeping bought-in animals isolated on
the farm for at least 21 days, doing blood tests on
them and taking other measures. That will add to
the standard of biosecurity. A lot of people have
the impression that biosecurity is about
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disinfectant, but much more than that is involved.
Farmers’ awareness has increased. The markets
have stepped up their standards.
Robin Anderson (Institute of Auctioneers and
Appraisers in Scotland): Since 2001, biosecurity
standards in marts have increased. The process is
on-going. Traceability has also improved, which is
all part of it. However, I agree with Andy McGowan
that it will be impossible to produce one
biosecurity code to cover everything. Specific
codes are required for specific purposes.
11:30
Maureen Macmillan: You are talking about
everyday biosecurity, but are you happy for the
minister to step in and make more stringent
regulations if there is an outbreak of an animal
disease?
George Milne We would support the minister in
that, because it would be for the benefit of the
whole agricultural community.
Robin Anderson: One problem with the most
recent outbreak of foot-and-mouth disease was
that action was not taken quickly enough. The
period between the disease being found and
movements being stopped, for example, was far
too long.
Maureen Macmillan: I have mixed feelings
about what you say. I know of an estate in Skye
on which there was, I think, only one animal—a
red deer. However, the whole place was closed
down for biosecurity reasons. The landlord
probably had other reasons for closing the place
down, but biosecurity reasons were used as an
excuse. Should there not be flexibility?
Eddie Harper (Road Haulage Association):
On the transport side, the foot-and-mouth disease
outbreak proved to us that the British isles is a
small place. Our infrastructure means that we can
move from one end of the country to the other in a
short time. An immediate standstill should occur. I
agree with Andy McGowan. There are individual
diseases for which recommended codes are
needed, but somebody should decide that there
should be a standstill when there is an outbreak of
a disease until we know which disease it is.
Richard Lochhead (North East Scotland)
(SNP): On the theme of preventing diseases from
arriving in Scotland in the first place, I was
interested in the responses to a question that Ted
Brocklebank asked. Could more have been done
in the past five years to make us feel more secure
than we currently feel?
George Milne: Yes. More could and should
have been done. Most of us were heavily involved
around the stakeholder table and we all pushed for
other measures to be put in place at airports. An
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announcement that an extra couple of dogs will
help with inspections will not make a great deal of
difference. Posters went up, for example, but we
thought that more could have been done at the
time. The issue was often raised.
Richard Lochhead: I want to clarify matters. As
we speak, does much more still need to be done?
George Milne: Yes. The industry would
appreciate that and would benefit from it. I do not
know what everyone else thinks.
Andy McGowan: I would contrast the
procedures that were in place at airports and
ports—those procedures were probably the most
visible—with what happened in Northern Ireland
and the Republic of Ireland. If one visits those
places, one is struck by the much higher profile
that is given to the threat of disease on that island.
There are lessons to be learned. We will never
stop the disease completely, because there are
illegal routes and trade rules mean that some
meat cannot legally be prevented from coming in
when it is being processed. The threat will
therefore always exist and there will be a limit to
what the Government can do to stop it, but there
are lessons that could probably be learned from
the island of Ireland about raising the awareness
of members of the general public when they travel.
Richard Lochhead: Can you give us any
illustrations that would highlight the differences in
approach between Scotland and Ireland, for
example?
Andy McGowan: It might seem like a small
point, but the size of posters could be considered.
I think that the posters that are normally used in
the United Kingdom are A3. However, I remember
getting off a flight in Cork about two years after the
foot-and-mouth disease outbreak and seeing a
poster that covered a wall of the airport. The
posters there are so big that they cannot be
ignored, but they do not cost a great deal of
money. Such posters may spoil the aesthetics of
the airport, but we should ask where the priority
lies.
Eddie Harper: Andy McGowan is right. Many
people have forgotten what happened in 2001 and
are not aware of the threat when they come back
into the country. Therefore, it can only be good for
the industry if there are more posters and more
information about the disease still being a threat.
Richard Lochhead: I have a brief final question,
which Quality Meat Scotland could perhaps
answer. Do you have any comment to make on
the quality of vaccinated meat compared with that
of meat that has not been vaccinated?
Andy McGowan: There is probably no
difference in the impact on human health. None of
the vaccines will be approved for use on animals


353

2445

30 NOVEMBER 2005

unless the testing procedures show that it poses
no threat to human health. I do not believe that
there will be a risk to human health. Moreover,
there is unlikely to be a discernible difference in
quality. The vaccines present a risk to animal
health, because no vaccination programme is 100
per cent effective.
Elaine Smith (Coatbridge and Chryston)
(Lab): In its submission, Quality Meat Scotland
talks about the issue of mutilations. I was guilty of
thinking that tail docking affected only dogs, so I
was interested to read what you said on that point:
“Tail docking is a preventative measure against fly strike
and castration avoids unwanted pregnancies amongst
stock destined for slaughter and poor meat eating quality.”

You seem to suggest that the practices should be
allowed to continue, although you say that you
“support a requirement for veterinary input”.

What part of the bill needs to be amended to cover
that point?
Andy McGowan: I was highlighting the fact that
it is easy to say that these so-called mutilations
should not be carried out. However, a number of
them have become standing farming practices in
the long term, because they prevent more serious
problems down the line. Without them, animals
would face the risk of death, rather than short-term
pain. We are talking about appropriate farming
practices that are accepted across the board.
However, there are ways in which more scrutiny
could be provided of how they are carried out. In
the pig sector, if tail docking is to be carried out a
vet must provide the farmer with authorisation. He
must say that there is no viable alternative to tail
docking on the farm and that if tail docking is
stopped the animals are likely to get tail-biting
problems and to risk death. After discussion, a vet
can approve tail docking as the most effective
control measure. That is not a particularly onerous
imposition on the industry.
Elaine Smith: Is blanket authorisation issued to
whole farms, or is authorisation granted separately
for each animal? Would tail docking continue to be
standard practice, with the only change being that
vets would have to be involved? In your opinion,
does the bill allow for that?
Andy McGowan: Every farm has a vet
associated with it. Health plans are gradually
becoming more widely used, which means that
vets are providing annual MOTs of farms. It would
not be particularly onerous for the industry if those
included a discussion of whether it is appropriate
for certain practices to continue. The system is
already in place in the pig sector, where it does
not cause a huge problem. Potentially, there is
more intense veterinary contact with the pig sector
than with other, more extensive systems, but I do
not believe that it would be impossible to deliver
such an arrangement.
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George Milne: It is essential that tail docking
and castration are allowed to continue in the
sheep industry. The result of not castrating
animals and not removing their tails would be
huge stress and welfare problems in later life, and
the possible death of the animals with great
suffering. The bill does not indicate that those
practices should be stopped, but we and, possibly,
QMS highlighted the point because we have been
under pressure on the issues of tail docking and
castration. We cannot overemphasise the
importance of allowing the practices to continue.
Elaine Smith: Are you saying that an animal
that has not been castrated or that did not have its
tail docked might later suffer stress or even die? I
do not understand that. Could you explain that to
me a bit more?
George Milne: We leave male animals entire if
we are using them for breeding, and they are
looked after. However, if we are trying to fatten
lambs, we leave the flock mixed. Castrated lambs
are called wether lambs and they are mixed with
ewe lambs when they are being fattened on
vegetables and such before we sell them.
However, if uncastrated lambs run with ewe
lambs, the ewe lambs will become pregnant.
Tails can grow so long that they collect dirt and
fly strike, which allows blowfly to come in. The
lamb can end up with maggots in its tail. If that is
not attended to, the maggots eat the sheep.
Elaine Smith: I understand why you might have
to dock an animal’s tail, but I do not see how not
castrating the animals might result in their death or
ill health later.
George Milne: Not castrating lambs would not
result in their death or ill health. However, if a ewe
were put in lamb at a very young age, that could
result in its death. It can also affect the taste of the
meat.
Andy McGowan: The other, and more
significant, area from a welfare point of view is the
fact that we might have to slaughter pregnant
animals; it is by castrating lambs that we stop that
becoming a significant problem. Slaughtering
pregnant animals is not an appealing thing for the
industry to do. It is also distressing for whoever is
doing the slaughtering. We do not do that now,
and no one wants to start doing it.
The Convener: You say in your written
submissions that you seek clarification from the
minister about the scope and intent of the bill with
regard to those issues. That is the sense that I
take from the concerns that are voiced in your
submissions.
Andy McGowan: I was unsure from my reading
of the bill whether some of the farming practices
that we have been discussing are included under
section 18 on mutilation.
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The Convener: Therefore, we are seeking
clarification of what the bill proposes and why. We
should be able to get that from the minister when
he comes before the committee.
Elaine Smith: The Road Haulage Association’s
submission says that it would like clarification
about whether the horse is classed as an
agricultural animal. Could you expand on that?
Eddie Harper: We have problems with horses in
some circles, as horses are classed as an
agricultural animal in Europe. We have problems
in the Animal Health and Welfare (Scotland) Bill—
and in the transport legislation, come to that—
about how the horse is classified. In Europe it is
classified as a farm animal, but in Scotland it is
not. The bill should specify where the horse
stands: is it classified separately or as a farm
animal?
Elaine Smith: What specific problems does that
cause you?
Eddie Harper: It causes us many problems in
transport, as horses are exempt from some of the
transport and other regulations in which we are
involved. Therefore, it would be far better if horses
were classified and we knew exactly where they
stood.
The Convener: We are checking the
“Memorandum on Delegated Powers” for the
Animal Health and Welfare (Scotland) Bill, which
clarifies that the regulations will preserve the
position on farm practices that obtained before the
enactment of the bill and lists a number of farm
practices that the bill is not intended to outlaw.
That seems to cover most of the concerns that
have been raised today. We will return to that
issue
with
the
minister.
However,
the
memorandum, which explains policy intent,
contains coverage on farm practices that might go
some way towards allaying your concerns.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): You said that much of the meat that
comes from abroad has been vaccinated.
However, I understand that much of our meat in
Scotland also comes from vaccinated animals. Is
that the case?
Andy McGowan: Yes. There is a difference
between the consumer’s perception and reality.
Very little meat that is produced anywhere in the
world has not been vaccinated against something
or other.
The bill focuses predominantly on list A or
notifiable diseases, which we do not vaccinate
against. However, British consumers of pork will
eat meat from animals that have been vaccinated
against enzootic pneumonia and various other
diseases. As long as the withdrawal period is
maintained and the vaccination is used according
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to the manufacturer’s guidance, it will present no
threat to human health. By the same token, a footand-mouth disease vaccine will not pose a threat
to human health if it is used according to the
manufacturer’s guidelines.
11:45
Mr Ruskell: NFU Scotland suggests that the
Scottish Executive Environment and Rural Affairs
Department should improve the protocol on
introducing vaccinated meat into the food supply
chain. How could that area be improved?
Andy McGowan: During the foot-and-mouth
outbreak, difficulties arose because of consumers’
perceptions, the way in which the situation was
being publicised and the fact that the
supermarkets, with their canny view of what their
customers would accept, knew that they would
suffer because people would link that publicity with
the product that they were trying to sell. As a
result, the supermarkets indicated that they were
not terribly keen on selling vaccinated meat. Part
of the problem was that the animals would be kept
alive and there would be no market for them.
However, scientific evidence suggests that
vaccination medicine does not present any risk to
human health.
Putting protocols in place would be useful, if it
allowed
three-way
discussions
involving
Government, the retail sector—by which I mean
not just supermarkets but butchers, restaurants
and so on—and the agriculture industry to secure
everyone’s acceptance of the approach. However,
although everyone may well be happy to sign up
to such a protocol when there is no outbreak,
things can change rapidly when consumers see
the headlines.
Mr Ruskell: Have you detected a shift in the
attitude of the four major supermarket retailers
towards vaccination since 2001?
Andy McGowan: Not compared with their
previous position. After all, they are selling the
same range of products as they did before. At the
time, foot-and-mouth disease presented a specific
challenge, because it was associated with the way
in which carcases were disposed of. The issue
was so high profile that there were concerns about
whether humans could catch the disease.
However, after the outbreak, the supermarkets
quickly reverted to their default position, which
was to keep open the maximum range of supply
options and therefore to get the cheapest price.
The Convener: It would be quite useful to wrap
up on this question. Last week, when we asked
veterinary and scientific experts similar questions
about the potential use of vaccination to try to
eliminate BSE or similar diseases, they told us that
no one vaccine would do the job and that different
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diseases were cropping up all the time. Does the
bill’s combination of ministerial powers and
measures on vaccination and slaughtering provide
enough of a preventive element either to eliminate
diseases in animals or to reduce the likelihood of
such diseases?
Andy McGowan: From my point of view, yes.
The important issue is to keep the options open.
As there are no outbreaks at the moment, we have
time to deal with the matter. Novel diseases that
have never been seen in this country will emerge
and it might be more difficult to deal with them.
However, we still have the usual suspects—over
the past 10 years, we have had outbreaks of
classical swine fever and foot-and-mouth disease,
for example.
If a disease has an effective vaccine, it should
be possible to use guidance from the scientific
community to include a vaccination policy in any
contingency plan. If an effective vaccine for a
disease has not yet been developed, a different
solution will have to be reached. However, that
can be addressed in a calm, structured way when
there is no outbreak. The resulting plan can be
consulted on to ensure that industry and all other
interested parties are happy and it can be put on
the shelf and updated as things develop.
Nora Radcliffe (Gordon) (LD): I would like to
ask for the panel’s views on animal gatherings.
How do you define them? What should be
included? Do you think that they should be more
tightly regulated than they are? Your submissions
indicate that you are in favour of the term “animal
gathering” covering a wide category, but how
would you define it? We would appreciate your
help.
Robin Anderson: The most obvious animal
gathering is a livestock auction market. Markets
are currently heavily regulated. They are inspected
by state veterinary service officials and by officials
from the Scottish Society for the Prevention of
Cruelty to Animals. Trading standards officers are
at every sale. All movements in and out of
Scotland are recorded electronically, so we know
exactly what is moving in and out. The great thing
about a livestock market gathering is that one
knows exactly where and when it will happen and
who is operating it.
A number of other gatherings are not regulated
at present, but we certainly feel that they should
be. Licensing is not a problem for markets. If a
decision is taken to license auction markets, we
would support it, although we would have to ask
what purpose it would serve, as markets are
already regulated. Other animal gatherings can
happen at a collection centre, with farmers or
companies able to bring their stock to one
collection point for ease of transport or for a host
of other reasons. Those centres can operate 24/7.
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Nobody knows where they are, who is in charge of
them or when they are happening. That is the big
danger. If we license one area, we have to license
all animal gatherings.
Eddie Harper: I agree. The markets are
completely transparent, whereas a lot of other
animal gatherings that take place daily are not
policed at all. I am a member of the Farm Animal
Welfare Council—although I am just about to fall
off the edge, actually—and was heavily involved in
the council’s report on the matter, on which we did
a lot of work. We found out that, even down at the
level of village halls, there can be animal
gatherings that are not recognised or policed—
nobody knows that they are going on. If animals
are gathered, the gathering should be licensed,
known about and policed. Perhaps “policed” is not
the right word, but they should certainly be
controlled. Even in the haulage industry, we have
hauliers who take animals back to centres to rest,
feed and water them for an onward journey, but a
lot of those places are not on any lists.
Nora Radcliffe: So there are big gaps.
Eddie Harper: I think that there are. We now
have some serious problems in the industry,
because hauliers are doing things purely for
welfare purposes but are being prosecuted
because the centres to which they are taking
animals to rest are not official places. Our industry
has a big problem with animal gatherings.
Robin Anderson: We must also bear in mind
the fact that, although the bill covers all sorts of
scenarios, including mutilations, the people who
are operating in the industry are welfare minded.
None of us would be in the business otherwise.
The markets have been going for 150 years. If
they were not welfare-supporting organisations,
they would not be there. We want healthy stock,
so we want to observe practices that allow the
stock to be treated in an appropriate manner.
Nora Radcliffe: Would other members of the
panel like to comment on the practicalities of
identifying what constitutes a gathering?
George Milne: You have heard about the
markets, but there are also gatherings of livestock
for shows, which are fairly important to the whole
agricultural community. Shows and organised tup
sales that take place on grass as opposed to
concrete need to be allowed to carry on. Quite a
broad spectrum of events is involved, but we
would certainly not support illegal gatherings of
stock that are not inspected by anyone.
Nora Radcliffe: The issue is not that they are
illegal, but that they happen. We need to find out
where they happen and how we can supervise
and keep a tab on them rather than necessarily
constrain their taking place.
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The Convener: I want to follow that up. I notice
that Mr Anderson’s submission refers to a range of
gatherings that are not subject to an adequate
licensing process. Does the bill deal with them
effectively or are there gaps? You mention dealers
in particular and say that although some parts of
the process are well regulated and licensed,
others involve what, in effect, are gatherings that
are not licensed. Will the bill address those issues
or do problems remain?
Robin Anderson: There are still problems
because the topic is so wide. Animal gatherings
are not clearly defined in the bill. Dealers are a
major issue in certain areas. If one part of trading
is regulated, that will be restrictive on the people
who operate in that part of trading. If there is
anything that they have that they do not want
anyone else to see, they will take it underground
by going to a dealer who will sell animals that he
perhaps should not sell. If such animals were
presented at a market at which they were
supervised, people would not be able to get away
with doing that. The control of animal gatherings
should be tightened up. An attempt should be
made to list all the different types of animal
gathering that take place and to say how they will
be supervised and who will supervise them. It is all
very well to say that they will be supervised, but
we need to know who will supervise them.
The Convener: You think that the bill should list
every type of gathering so that it is clear that they
are all adequately covered. You would expect the
licensing remit to be extended to cover all such
gatherings.
Robin Anderson: If that licensing remit is
agreed to, I would support that.
Eddie Harper: We have collection centres that
are already licensed. The bill should go a step
further and say that all occasions on which
animals are brought together should be licensed
as animal gatherings.
Andy McGowan: For about three years, we
have been considering the issue as part of the
auction market assurance scheme. We have
sought to extend the coverage of the scheme to
cope with dealers, but we have not found a way of
doing that. That is not for want of trying.
Someone becomes a dealer when they quickly
sell on animals that they have bought, but one
cannot prove what the future intent is of someone
who just happens to have collected animals from a
number of different sources on their farm. Even if
one suspects that they will move them on as
quickly as they can and that they are operating as
a dealer service, at the time at which one visits
such a farm one can say only that its owner has
bought in stock from a number of different
sources. For three years, we have racked our
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brains to find a method that would allow us to say
point blank, “He is a dealer and that other guy is
just a farmer.”
The Convener: Is the issue that the bill should
not just use the appropriate terminology and
specify collection centres, dealers yards and
agents, but describe the functions that go with
those titles? That would mean that someone
would not be able just to call themselves
something totally different and to continue to do
the same thing without having to be licensed. Is
that the challenge that the bill needs to address?
Andy McGowan: That is the major challenge.
The bill should split up the definition of animal
gatherings and say that the term will cover
collection centres and auction markets. Those are
probably the easiest sectors to identify, but
agricultural shows are a distinct activity that is
carried out publicly and openly, so a decision can
be made about how they will be regulated. We
could list dealers in the bill, but I would be amazed
if anyone could ever find a way of taking action
against them; we have certainly never found a way
of doing that. That is what the bill is all about—it is
about giving the authorities the ability to take
action against such people. It is extremely difficult
to do that when, at any given moment, one cannot
define whether someone is a dealer.
12:00
Nora Radcliffe: Perhaps we are focusing on
what to call the person who brings together the
animals when our real concern is the fact of
bringing them together. Would it be helpful if we
were to focus on the physical process of bringing
together the animals? We could make that the
point at which the person does or does not come
within the scope of the bill.
Andy McGowan: We have to consider the
widespread practice of store producers selling on
their animals to finishers. As the nature of the
finisher’s operation tends to be on the large scale,
their animals are collected in from 10 or 20
different sources and often bought from auction
markets. Finishers tend to keep their animals for a
year, whereas a dealer may keep them only for
the minimum time that he can get away with under
the current standstill regulations. The question
whether someone is a farmer or a dealer is a grey
area.
The Convener: Okay. We will return to the
subject with other witnesses. It was very useful to
have had the issue highlighted.
Mr Brocklebank: Could I—
Nora Radcliffe: I have a follow-up—
The Convener: I am trying to wind up this
session. I ask Nora Radcliffe and Ted Brocklebank
to make their questions very swift.
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Nora Radcliffe: I seek clarification on a point in
the QMS submission about tail docking and
castration. I want to pin down what is meant by

12:03
Meeting suspended.

“a requirement for veterinary input … through animal health
planning”.

12:05
On resuming—

Do you mean that the procedure should not
necessarily be carried out by a vet but that a vet is
required to approve it?
Andy McGowan: My proposal is that, rather
than carrying out the procedure, the vet should be
required to approve it.
Nora Radcliffe: Thank you. I just wanted to be
clear on the matter.
Mr Brocklebank: I return to the issue of the
biosecurity code. I can see the sense of making it
explicit in the code that a farmer or a farm
manager has to keep a register of people who turn
up at their farm, but what about the access takers
under the Land Reform (Scotland) Act 2003 who
are not covered by the bill? They can walk over
any farm land and come and go as they wish, yet
there is no compulsion for the fact that they were
even on the farm to be listed. In fact, the farmer or
landowner does not know that they are coming on
to their land. How is that gap to be addressed?
Andy McGowan: I do not think that it is possible
to do something about that in practice.
Responsibility for compliance with the biosecurity
code should be limited to things that the owner of
the animals can affect. Legally, they cannot stop
people coming on to their land. If something were
to happen, the issue should rest not on the fact
that the owner of the animals had allowed disease
to come on to the farm, but on whether he had
blatantly breached the requirements under the
code.
Mr Brocklebank: You do not think that we could
handle the issue by means of amending the bill.
George Milne: There is a biosecurity code for
walkers, which all walkers are supposed to see—it
was printed on a fairly small card and lists the
basic rules to which walkers are supposed to
abide. To be honest, the code has not been
spread widely enough among walkers, cyclists and
all those who like to use the countryside. You are
right to say that we cannot stop those people
accessing our land. We are totally at their mercy.
For example, people can come on to our land and
leave a sandwich lying about that causes a
problem for our stock. The biosecurity code for
walkers has not been pushed enough.
The Convener: Okay. That is helpful. I thank
the panel for coming before the committee this
morning and for the submissions that we received
in advance of the meeting. I propose to suspend
the meeting briefly to allow panel members to
leave and the members of the next panel to come
to the table.
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The Convener: I welcome the second panel of
the morning. Nigel Miller is the chair of the
livestock committee of NFU Scotland; Jackie
McCreery is the legal adviser for the Scottish
Rural Property and Business Association; and
Professor Stuart Reid is from the Royal Society of
Edinburgh and was a member of its foot-andmouth inquiry team. I welcome you all. We hope to
consider both major parts of the bill with you as
witnesses. As well as animal health issues, we
hope to consider the animal welfare provisions,
particularly from the perspective of the land
management industries. I thank you all for your
written submissions, which we have all been able
to read in advance of the meeting.
Mr Ruskell: All three written submissions
express concerns about the proposed breadth of
ministerial powers to slaughter animals in the
event of a disease outbreak. The bill’s explanatory
notes say that foot-and-mouth disease can spread
over 180km. What is your impression of how those
powers might be used by ministers in the future?
What should be the limits of those powers?
Nigel Miller (NFU Scotland): After the
experience of 2001, it is understandable that a
review of the situation should lead to an extension
of ministerial powers. The existing powers did not
fit well with the policy that was operated at that
time, so we are not surprised about what has been
proposed. The example given is extreme or
extraordinary, I think. The reality is that accepting
fairly draconian powers to give flexibility involves
an act of faith, which I hope we will be well
advised in making. The contingency plan will
outline how an outbreak of FMD will be handled
and I expect requirements under the bill to roll out
in that format. However, we believe that operating
such powers in an unfettered way outside the
infected area would be totally wrong. The SVS, as
well as local veterinary expertise, would have to
be used and stakeholders would have to be
involved. There would be no excuse for that not to
happen.
Jackie McCreery (Scottish Rural Property
and Business Association): We agree with what
has been said. Our problem is not with the
powers; we accept the need for an arsenal of
responses that could be used in the event of an
outbreak. The policy memorandum outlines the
necessity for the powers and expresses the hope
that they will never have to be used. However, as
the bill is drafted, there will be no limit on how the
powers can be used. In practice, the powers will
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involve an act of faith. We assume that veterinary
advice will be taken at a higher level and on the
ground, but the bill does not actually state that.
If such wider powers are used inappropriately,
there has to be a mechanism to challenge that use
afterwards. If the bill required veterinary and
scientific advice to be taken before the powers
were exercised, that would provide an avenue for
a challenge to be made if it was felt that the
powers had been used inappropriately.
Professor Stuart Reid (Royal Society of
Edinburgh): I third that. The bill is somewhat
different from the policy memorandum, which
makes it clear that veterinary and scientific advice
would be taken as appropriate. That is the key
issue. Animal management issues, veterinary
clinical issues and the basic science issues need
to be taken into account before those powers are
used. The issue is far less to do with distances; it
is much more to do with the advice that is taken at
the time of implementation.
Mr Ruskell: It worries me that we are talking
about acts of faith. We are dealing with a piece of
legislation, so we must ensure that the bill
contains checks and balances. Panel members
talked about veterinary powers and contingency
plans. Do you think that the bill should provide
checks and balances for the development of
contingency plans in the event of a disease
outbreak, or should there just be a general
requirement for veterinary advice to be taken as
part of the ministerial decision-making process?
What specific checks and balances do you think
should be in the bill?
Jackie McCreery: I am not so sure that the bill
can be precise about that, because each outbreak
of each disease—and indeed two outbreaks of the
same disease—can be so different. We have to be
flexible enough to allow advice to be taken on the
spot, at the time. Contingency plans should be
kept up to date and people should plan ahead for
what might happen. I do not know whether other
panel members would agree, but I think that in the
event of an outbreak we would need flexibility. We
could have something in the bill that said that
ministers could exercise the powers only on the
basis of up-to-date scientific and veterinary advice
taken at the time.
Professor Reid: The idea of having a specific
contingency plan for each and every disease that
might arrive at our shores is probably unrealistic.
However, there are generic issues that can be—
and are being—addressed. We would be in
danger if we considered only the example of FMD,
which I know has been the focus of a lot of the
discussion. Any number of diseases might arrive,
some of which have been listed. If we are moving
towards effective contingency planning, a sensible
way forward would be to make appropriate risk
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assessments of what diseases are likely to arrive,
on the balance of probability.
Mr Ruskell: Do you think that the bill is robust
enough in spelling out the process of how a
contingency plan should be arrived at in the event
of, and in advance of, a disease outbreak? Should
it be more specific about what it requires in the
process of contingency planning?
Nigel Miller: As has been said, it would be
impossible to have the full spectrum of
contingency plans for every disease. FMD has
been mentioned, for which there is a contingency
plan. There is also a contingency plan for BSE in
sheep. Planning is under way for avian influenza.
Classical swine fever is another disease for which
we would expect to have contingency plans on the
shelf. It would be helpful if there was a
requirement for a core group of contingency plans
to be maintained and updated. Such plans should
cover a spectrum of issues.
The plan for FMD was designed with European
moves towards vaccination in mind. It reads
credibly and leaves options open, which I think is
right. However, that plan is only as good as the
money that is invested to back it up. At the
moment, from our point of view, that money is not
being invested. When there is an outbreak, the
spectrum of market vaccines will not have been
invested in, so certain options will not be open. If
contingency plans are to be realistic, we need a
commitment to invest the money to ensure that the
supporting infrastructure exists. It is important that
the plans are meaningful documents, rather than
just paper aspirations.
Mr Ruskell: Perhaps we could raise that issue
with the minister.
Mr Brocklebank: I have a question about the
people responsible for animals such as baby
pheasants, which are kept in cages prior to their
release into the wild. When I asked this question
last week, there seemed to be a clear
understanding that, as long as the birds were kept
in the cage, they were the responsibility of the
person keeping them, but that, the minute they
were out of the cage, they were free and
considered to be wild birds. Section 16(5) says
that a person’s responsibility is not at an end once
the animal has been abandoned. There seems to
be a difference between abandoning a young
pheasant to the wild and releasing it to the wild.
Could that not be open to all kinds of
misinterpretation?
Jackie McCreery: You make a good point. Last
week, Mike Radford made similar points about
definitions. We are now on to the welfare side of
the bill. There is a difference of opinion between
the English and Scottish legislators on whether
there should be a separate offence of
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abandonment. I think that it should be a clear
offence to abandon an animal in circumstances
where it cannot fend for itself. The issue that I
have is that the wording of the bill provides scope
for dispute and uncertainty. As Mike Radford
probably mentioned last week, in framing criminal
offences, we need to ensure that both keepers of
animals and those who enforce the legislation
know clearly what constitutes a criminal offence.
The uncertainty is probably caused by section
16(5), which seems to imply that anyone who has
ever been responsible for an animal will still be
responsible for it even if it has been abandoned.
Where do we draw the line between abandonment
and release? There could be dispute over whether
someone who once had a wild animal in their
control can ever relinquish responsibility for it. We
need a bit more certainty and clarity on that. I
agree with the principle that abandonment of an
animal should be an offence, but the wording of
section 16(5) needs to be re-examined.
12:15
Mr Brocklebank: Let me suggest a more
mundane situation that might arise in relation to
personal responsibility. If I keep hens to the best
of my ability by ensuring that they are kept in a
wire cage, can I be charged with a criminal offence
if, despite my best efforts to look after them, a fox
still gets in and kills them all?
Jackie McCreery: No. As I understand it, the
policy intention is that you could not be so charged
if you had taken all reasonable steps.
Mr Brocklebank: Who decides what constitutes
all reasonable steps?
Jackie McCreery: The courts will decide. I
appreciate that the drafters of the bill have an
impossible job in trying to frame provisions that
are clear to everyone, but the bill needs to be clear
to as many people as possible. I do not think that
the drafters have achieved that. Clearly, there will
be scope for the courts to interpret what
constitutes a reasonable step.
The Convener: Ted Brocklebank can bear that
thought in mind as he keeps his hens. Maureen
Macmillan’s question is the next one on my list.
Maureen Macmillan: I want to ask about
biosecurity codes, which are dealt with in the
written evidence that panel members provided. Do
biosecurity codes need to be statutory? Should
failure to comply be an offence?
Nigel Miller: The committee has obviously
heard quite a bit about biosecurity codes, so the
issue has been fairly well covered. Our view is that
biosecurity codes are useful and should cover
specific systems. We believe that the codes
should probably be advisory, but that they may
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need to be made mandatory in disease situations.
It might be appropriate to make it a criminal
offence not to comply with a code during a disease
situation, but biosecurity codes should otherwise
be advisory.
Professor Reid: The Royal Society of
Edinburgh’s point of view is that the increase in
hobby farming and in the numbers of animals that
are kept on non-agricultural land should probably
be taken into consideration in biosecurity
legislation. That is especially important during a
disease outbreak.
Jackie McCreery: I agree. The bill will replace
the existing biosecurity code for farms—which is
necessary because the act under which that code
was introduced will be repealed—but it will also
impose criminal sanctions for breach of some
provisions in the code. That is a departure that
needs to be considered carefully.
From my examination of the sample biosecurity
code in the bill’s accompanying documents, I am
not convinced that the criminal sanctions are
proportionate. For example, if a farmer fails to
record the names of all visitors to his farm, he will
contravene a condition of which breach will
constitute a criminal offence. However, in practice,
a farm could receive many grain lorries at harvest
time, in addition to lorries that provide feed to
animals and various salespersons. A farmer might
hope to achieve best practice by recording the
name of every visitor, but that may not be practical
in all circumstances, so to make non-compliance
with that condition a criminal offence will be
disproportionate. The content of the code needs to
be examined very carefully.
Nigel Miller: We saw practical examples of the
difficulties that can arise during the most recent
outbreak of foot-and-mouth disease. For example,
although guidance stated sensibly and reasonably
that no animal should be on a public road, it was
necessary to continue to keep stock in unfenced
areas in large parts of Dumfries and Galloway. A
critical element in the working of the system was
that animals were kept in areas that are used for
wintering, but those animals were continually in
contravention of the code. In addition, for reasons
of animal welfare, people might need to bend the
rules when they do not have time to obtain the
relevant licence. It would probably be an error to
criminalise actions without thinking about them.
Maureen Macmillan: The last time we
experienced foot-and-mouth disease, some
people thought that there was an overreaction and
that the biosecurity of farms and estates impinged
on other rural businesses, for example in tourism.
Many tourism businesses almost went to the wall
because people could not get access to the
countryside, which sometimes actually had few
animals on it. Where is the balance?
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Nigel Miller: There has to be a balance, but
when an outbreak is identified initially, virtually all
areas have to be closed down. At that stage, one
is not exactly sure of the limits of the outbreak,
how the disease has moved and where it is going.
Until that assessment has been made, it is
essential to close everything down. A big lesson
from 2001 is that delays or a selective approach
mean that we may pay heavily later. Once it has
been established where the disease is and a
control programme is under way, it makes sense
to say that such zones are low risk and that certain
types of access are therefore acceptable. The
process must be carried out like that and it must
be controlled. In some cases, that process may
unroll fairly quickly, but in others it may take
longer: that is the reality of disease control. There
is unfortunately a cost in avoiding the impact of
widespread disease in the countryside.
Professor Reid: The Royal Society of
Edinburgh wrote a report on foot-and-mouth
disease, on which Nigel Miller has just made
similar points. When the disease is identified,
there needs to be a limited shutdown period until
the extent and nature of the outbreak is
understood. It is clear that implementation
thereafter of intervention must consider all aspects
of rural—and urban—economies. We accept that
during the last outbreak there was significant
economic loss throughout the country, and not just
in the rural community.
Jackie McCreery: Land managers and visitors
should be given assistance and advice about
when it is and is not safe to visit the countryside.
Professor Reid said that there would be an initial
shutdown, but perhaps advice could be given as to
when it is safe to open up again.
Rob Gibson (Highlands and Islands) (SNP):
How might the bill affect activities that involve the
welfare of wild animals? At the previous committee
meeting, I asked witnesses about the phrase
“under the control of man”,

particularly in relation to deer. Where does the bill
fall in that respect?
Jackie McCreery: The general definition of
protected animals is too vague for legislation that
creates criminal offences. Definition is difficult.
What does it mean to be
“under the control of man”?

Does it entail some sort of dependency on man, or
does the animal have to be within man’s physical
control? There is a difference between being in
control of and being responsible for an animal.
The fact that we are discussing the matter means
that it is not clear in the bill. There is certainly a
case for the bill’s drafting to be made clearer, but
there is also a case for the accompanying
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guidance to be clear for the benefit of the courts,
which will no doubt have to interpret the
provisions. I agree that the meaning of the phrase
is unclear.
Rob Gibson: I want to be a bit more specific
about feeding of deer in winter. That practice
keeps them alive for commercial purposes more
than for their welfare. The natural turnover of deer
means that the weakest die in winter. The
question of being under the control of man seems
to be strengthened in relation to deer in that
respect.
Jackie McCreery: There are different opinions
about whether such deer are under the control of
man or whether their survival is assisted by man.
A similar example might be people who feed birds
in their gardens: they help birds to survive the
winter because the birds come to rely on the bird
feed. The same applies to pheasant or deer. At
issue is the level of dependency on man and the
point at which that becomes control. All those
questions should be addressed in the bill, which is
not clear enough in that respect.
Rob Gibson: It is not likely that people feed the
birds in their gardens for commercial purposes,
but there is such intent when it comes to feeding
deer.
In your written evidence, you say:
“the Executive has stated there is no policy intention to
affect country sports, and shooting in particular, through
this Bill.”

However, you also say that treatment of wild
animals must be dealt with more clearly. Will you
expand on that?
Jackie McCreery: It has been made clear that
the intention of part 2 is that it will not cover wild
animals, although we were uncertain about
whether it could be argued that it covers a wild
animal that was once under the control of man. As
I interpret it, the bill does not cover the example
that Rob Gibson gave. If the policy intention is that
the bill would cover treatment of wild animals, the
draftsmen could have made that clearer because
that would have a knock-on effect on legitimate
sporting activities. At the moment, there is room
for dispute.
Professor Reid: From a scientific point of view,
the term “animal” requires further definition. The
bill applies to both vertebrates and invertebrates,
but in this case we are talking only about
vertebrates—invertebrates are excluded. We may
also run into problems in respect of the term
“protected animal”. Application of the bill as it
stands would imply that rabbits are protected,
although that is probably not intended. We must
be careful that, whatever terminology is finally
used, there is no confusion between the bill and
the Wildlife and Countryside Act 1981, so that we
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avoid the risk that acts of cruelty to animals will be
covered by neither piece of legislation.
Finally, we do not think that the definitions take
care of the advances that have been made in
respect of foetal physiology. The bill does not
allow for some issues in respect of the foetus that
are covered in the Animal Scientific Procedures
Act 1986. We may wish to take up those issues.
The Convener: We will definitely want to reflect
on the issues that you have raised and to ask
other witnesses about them. Your comments have
been helpful.
Nora Radcliffe: In its submission, NFU Scotland
states that further consideration needs to be given
to the section on deliberate infection of animals.
Would you like to expand on that point?
Nigel Miller: I do not think that the bill has been
drafted to interfere in any way with what we are
concerned about. I suspect that the provisions
regarding spread of infection are about movement
of notifiable diseases. No one could support that
activity, so we have no problem with its being
made a criminal offence. However, in some pig
systems in particular, it is good practice to expose
animals to bacterial infections in order to increase
their resistance, to avoid the need for antibiotics or
vaccines to be used and to ensure that immunity
throughout the herd is strong. If the bill is badly
worded, it may impinge on such good practice. We
wanted to flag up that issue.
Nora Radcliffe: Would it be helpful for the bill to
list the infections, for the sake of clarity?
Nigel Miller: Even two or three words would be
sufficient to pin down the notifiable diseases that
we think the Executive is trying to target.
Nora Radcliffe: I wanted to ask about giving of
animals as prizes. You say that in general you are
happy with the relevant provisions, but that some
exemptions should be granted. You are drawing
lines in the sand. How widespread is the practice
of giving animals as prizes? Would it be a real
hardship for people to be prevented from doing
that?
12:30
Nigel Miller: That is a social question. What is
hardship? I guess that the question relates to
giving away goldfish at fairs and so on. I
understand why people are uncomfortable about
that. We suggest that it is reasonably common in
the agricultural community to offer high-value
animals as prizes—perhaps a pedigree heifer that
might be worth £1,000 or several thousand
pounds—at charity events that seek to raise
money for cancer relief or something. The people
involved are farmers and the animal would be
moved to another farm and managed pretty
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expertly. Unfortunately it seems that such charity
events will be affected by a reasonably sensible
bill. One could target the problem according to the
value of the animal—if the animal is of a certain
value, one can be sure that it will be well cared for.
Nora Radcliffe: Does anyone want to add
anything on the knotty problem of defining animal
gatherings?
Nigel Miller: I am not up to giving a perfect
definition of animal gatherings, but I sympathise
with the option to present a bit of a shop window
for the industry in that regard to show that it is
highly regulated and does things right. Other
gatherings are outwith that regulation; it would be
useful to know where and when they happen.
The other side of the coin is that many dealers
provide a valuable service, especially in the
Highlands and Islands. It is essential that they get
different animals from small farms or crofts
together into lots so that they can be moved
southwards, to feeders or on to a ferry. It is a
necessary process.
We must make sure that regulation is not based
on the biosecurity and regulatory levels that are
required in a market because the gatherings are
seasonal events that take place perhaps only once
or twice a year in fanks and so on. There is no
way we should underpin those events with the
same requirements as a market that operates
regularly. I plead that any regulation that flows
from the bill be done sensitively to ensure that
gatherings that are important to communities can
still take place. That stretches to markets such as
the one at Lairg, which are mostly on grass and
turf, but which are vital not just to the economy,
but to the social fabric of Sutherland. Markets such
as it need to survive, so there must be flexibility in
regulation.
Nora Radcliffe: We all accept that—nobody
wants to do anything to constrain such markets
and events, but we need to pick up on risks.
Nigel Miller: There are good reasons to ensure
that people are aware of where and when such
animal gatherings take place. I think that seasonal
gatherings should be subject to notification rather
than a licensing procedure.
Jackie McCreery: It was suggested by the
previous panel that there could be a list of the
types of animal gatherings that we are talking
about, but I do not think that is necessary. The bill
is quite wide—it defines animal gatherings as any
occasion when “animals are brought together” and
gives specific exemptions, such as to allow
common grazings in crofting areas. I agree with
previous comments that the important thing is to
notify where and when such gatherings happen.
The Convener: I have a final question that
follows on from Mark Ruskell’s question; it is for
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Stuart Reid and Nigel Miller in particular. I would
like to get a sense from you about the costs and
benefits of vaccination versus slaughter,
particularly with the resumption of trade after the
previous outbreak of foot-and-mouth disease.
Have we got the bill right in that regard?
Professor Reid: From the point of view of the
generalities, the bill is right. I try to avoid using
FMD as the sole example, but other outbreaks of
FMD took place contemporaneously with the
outbreak in the UK in 2001, for example in
Uruguay, where vaccination was used to control
an outbreak of similar size to that which occurred
in the UK. The cost of implementing that
vaccination scheme was in the region of $14
million, which compares favourably with the cost of
the outbreak in the UK.
Our comments should also be directed towards
contingency planning. We live in a dynamic
situation; contingency plans should not be
regarded as static documents, so they need to be
updated in the light of current scientific evidence.
One of the problems with the 2001 outbreak was
that less attention had perhaps been paid to
recommendations from the previous large FMD
outbreak in the UK. The science has moved on
significantly and other options such as vaccination
are available.
Although vaccines were available during the
2001 epidemic, it is not clear exactly how the
science now sits. Invocation of vaccination would
depend on the nature of the vaccine, the ability to
distinguish between vaccinated animals and
naturally infected animals, and whether we were
vaccinating before culling the animals or
vaccinating them to live. Until that can be
established clearly for whatever disease we are
talking about, it has to remain an open issue.
The Convener: It comes back to the
contingency issue. We have to run through the
options, do a bit of forward planning and
constantly review our options in the light of
available scientific evidence and the potential for
different types of vaccine to manage different
types of disease.
Professor Reid: Yes. Just for clarity, scientific
evidence would include veterinary, clinical and
animal management advice and evidence, as well
as what some people might construe as basic
scientific evidence.
The Convener: Are we putting in sufficient
resources for the state veterinary service to carry
out contingency planning or are there areas that
could be strengthened?
Professor Reid: There are issues that remain
unaddressed. Whether we could ever have a state
veterinary service that is strong enough to cope
with all disease situations as they arise is a moot
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point, but contingency planning must be a
significant event in any cycle. That would include
consideration of the human resources that are
available at a given time for a given disease
situation.
To bring the debate a little more up to date, we
are aware of an incipient threat from avian
influenza. In dealing with that threat, I would like to
think that we would address the scientific as well
as the human-resource issues, were the disease
ever to reach our shores.
Nigel Miller: A good example of the figures was
given, which backs up one’s intuitive view that a
vaccinate-to-live policy would be less costly to
operate than a slaughter policy. We have made it
fairly clear that we do not favour a vaccinate-toslaughter policy. Logistically it may be important,
and it might be used in some circumstances, but it
holds little interest for us, and our members would
certainly not support it. It does not really save
money in the end, either.
We are interested in considering a vaccinate-tolive policy, which has been touched on. We are
not in a disease situation so the contingency
planning process gives us an excellent opportunity
to get this right—this is the only time we can do
that. Part of it is to do with the science, which has
been touched on. We need marker vaccines so
that we can distinguish between a vaccinated
animal and a naturally infected animal. That
technology is available; however, FMD is a small
virus and, having spoken to scientists, I do not
think that the full spectrum of vaccines is available.
There is probably a need for a scientific group that
knows about the issue—not Toytown politicians
like me—to monitor what Europe is doing to
develop such vaccines, and for a bank that
European Community members can draw on. That
bank would change constantly as the threat
changes. On-going investment is needed, and my
concern is that no such process is happening.
Although we now have a political framework in
which to use the vaccines, we have probably not
got enough tools to do the job.
The marketing issue was touched on. In a nondisease situation, there is an opportunity to ensure
that we make progress on marketing. We must
ensure that vaccinated animals are not labelled
and that the public are aware that the product is
just as safe as any other product—in fact, they
may be eating it now if they buy South American
beef.
Those details are not in the bill, but they should
be considered. If the bill is to influence
contingency planning, such areas should be
pushed. If we do not address them now, we will be
in a difficult position when the next outbreak
comes.
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The Convener: I invite the witnesses to stand
down and thank them for giving evidence and
answering our questions.
We will continue with evidence at stage 1 of the
bill at our next meeting on 7 December. At that
meeting, we will welcome witnesses from
veterinary and animal welfare organisations and
from among people who are involved in the
keeping and care of animals. We will follow up
some of the issues that we have been tracking for
the past two weeks.
12:41
Meeting suspended.
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SUBMISSION FROM THE FARM ANIMAL WELFARE COUNCIL
EVIDENCE TO THE ENVIRONMENT AND RURAL DEVELOPMENT
COMMITTEE ON THE ANIMAL HEALTH AND WELFARE (SCOTLAND)
BILL
Thank you for the opportunity for the Farm Animal Welfare Council (FAWC) to
provide its views on the Animal Health and Welfare (Scotland) Bill. This
evidence is largely based on a written submission sent to SEERAD in July
2005.
Overall, FAWC sees significant improvement issues represented in the Bill
including:
• Modernisation of existing law for both farmed and companion animals;
• Real strengthening in respect of companion animals (although this is
outside our remit);
• Establishing the basic principle of ‘ensuring an animal’s welfare’;
• A real strengthening of the provisions and sanctions for animals likely
to be in distress/likely to suffer in addition to those in actually in
distress/suffering, including not just Court penalties but a very positive
stance on deprivation and disqualification;
• Bringing clarity to when a defendant is in breach of a disqualification
order;
• Greatly enhanced enforcement powers for inspectors and constables
and delegated powers of prosecution for Local Authorities to deal with
the welfare of animals.
• A substantial role for the veterinary profession to promote animal
welfare
We believe that all of these improvements are absolutely essential to the
impact of the eventual legislation and it will be critical to ensure that they
survive the debates between now and enactment. We will be happy to provide
advice and assistance during this process.
This Bill places considerable reliance on the veterinary profession delivering
an informed opinion on both matters of health and welfare. It is critically
important that welfare is seen as an important issue in its own right, as
opposed to only good health. We are confident that the veterinary profession
is adequately trained and experienced to handle matters relating to health and
disease in relation to animal welfare, we are seeking some reassurance from
the RCVS with regard to what is being taught and examined in the veterinary
schools and being available and required of the practising arm of the
profession through Continuing Professional Development.
S18 prohibits activities classed as mutilations unless there is a specific order
by the appropriate national authority (subsection 5) and we agree that surgical
amputations and mutilations should not be permitted in any species unless
there is a well-proven and justifiable reason. For example, tail-docking and
teeth-clipping are currently permissible on pig farms in some circumstances
under veterinary supervision. However, the causes of the underlying problems
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in pigs (e.g. tail-biting) are not fully understood and are under current
research. It is important for welfare reasons that the ability to continue with
teeth-clipping and tail-docking where circumstances are deemed appropriate
under veterinary health plans is in place at the same time, i.e. by a national
order as described, before this part of the Bill is introduced.
S22 - FAWC notes and welcomes the translation of many aspects of the Five
Freedoms into the legislation. However, omitting some aspects, e.g. freedom
from thirst, may lead to confusion amongst animal keepers. It is hoped that
the application of these needs, and others, will have real positive impact on
the welfare of farmed animals.
S24 - The potential, through the enabling Act, to require licensing of activities
involving animals is a powerful piece of legislation. FAWC would draw
attention to its recent Report on the Welfare of Farmed Animals at Gatherings
which calls for a single piece of legislation to protect the welfare of farmed
animals at all gatherings and specifically recommends “that the licensing of all
gatherings should be subject to welfare provisions and to inspections based
on risk.” It would be a great step forward if Scotland were to take these
recommendations forward.
There may be some confusion about the licensing and enforcement roles of
local authorities. These different roles may be taken up by different tiers of
local authority for different classes of animals (e.g. farm and companion
animals). This would benefit from clarification.S32 – FAWC has some concern
about the need for policemen and other agents who may become involved in
emergency killing of animals to have adequate training to fulfil this role
successfully.
S33 - FAWC notes the provision enabling Scottish Ministers to establish by
statutory means a body to provide it with advice on matters concerning the
welfare of animals. Council hopes it can continue to discharge its primary
responsibility to the Scottish Executive by offering advice on farm animal
welfare issues in line with its remit.
Impact Assessment - Council is concerned about the apparent lack of any
additional financial resources from Government to support this major
legislative initiative. A Regulatory Impact Assessment suggesting no
additional funding for the work of Local Authorities and other enforcement
agencies understates and weakens the potential benefits that this legislation
could bring to the welfare of animals. In order for the law to have the impact it
deserves it must be effectively enforced and this will require funding from
Central and Local Government.
I would bring your attention to two publications recently launched by FAWC:
Report on the Welfare of Farmed Animals at Gatherings; and Report on the
Welfare Implications of Farm Assurance Schemes. Copies are enclosed.
http://www.fawc.org.uk/pdf/markets-report0505.pdf
http://www.fawc.org.uk/pdf/fas-report05.pdf
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SUBMISSION FROM ADVOCATES FOR ANIMALS
ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
Advocates for Animals (Advocates) welcomes much of the new Bill especially
the proposed new duty of care, the increase to 16 of the minimum age at
which a person can buy an animal and the prohibition on the giving of animals
as prizes. Our particular areas of concern are as follows.
Extended powers of slaughter in Clause 1 of Bill
We are strongly opposed to the provisions that give the Executive even wider
slaughter powers than those that it already has under the Animal Health Act
1981. Under the 1981 Act the Executive is able to slaughter animals that:
• are infected with certain diseases, or
• have been in contact with infected animals, or
• have been in any way exposed to the disease.
Under the Bill, however, the Executive will be able to slaughter animals in any
circumstance without having to provide a justification. Paragraph 7 of the
proposed new Schedule 3A to the 1981 Act (inserted by Clause 1 of the Bill)
allows Ministers to order animals to be slaughtered:
• whether or not they are infected with disease,
• whether or not they have been in contact with infected animals, and
• whether or not they have been exposed to the disease.
This wording is so broad that it makes it virtually impossible for people
to challenge the Executive’s use of its slaughter powers in the Courts.
Similar powers given to English Ministers in 2002 are described in a paper
from Cardiff Law School as seeking ‘to make precisely that which was ultra
vires in the past legal in the future, in complete disregard of the compelling
reasons for the previous withholding of such powers.’
We recognise that preventing the spread of infectious diseases may involve
the humane killing of infected animals and those that have been in close
contact with them. However, many feel that in the 2001 FMD outbreak, the
Executive misused its powers by slaughtering all animals within a 3km radius
of any infected farm in what was known as the ‘contiguous cull’; this led to the
unnecessary slaughter of many healthy animals. Indeed, the 2002 Lessons
Learned Enquiry concluded: “most contiguous premises were not infected and
probably would not have become infected.” We are concerned that the
Executive now wants to give itself even wider slaughter powers.
The slaughter of all animals within a 3km radius of an infected farm is not
justified by the science. Research by FMD experts at the Institute for Animal
Health, Pirbright (a ‘world reference laboratory’ for FMD) shows that in most
cases the maximum distance over which the virus can be spread by infected
animals is 100-200 metres not 3km (nor the 180 km referred to by the
Executive in the Explanatory Notes to the Bill).
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Scientific thinking has changed considerably since 2001 and it is now widely
accepted that emergency ring vaccination rather than mass killing should
play a leading role in tackling any future FMD outbreaks.
The Royal Society’s infectious diseases enquiry of 2002 concluded:
“Emergency vaccination should be seen as a major tool of first resort, along
with culling of infected premises and known dangerous contacts, for
controlling FMD outbreaks.” We wish to stress that the Royal Society only
refers to culling “infected premises and known dangerous contacts”, not all
animals within a wide radius of an infected farm. The EU, in its 2003 FMD
Directive encourages the use of emergency vaccination as one of the first
resorts in an outbreak (Council Directive 2003/85/EC). The EU Scientific
Committee on Animal Health and Animal Welfare (SCAHAW) has
recommended emergency vaccination thereby “avoiding collateral mass
culling”.
Part of the opposition to vaccination arises from the difficulty, in the past, of
distinguishing between vaccinated and infected animals. The concern is that
animals that are infected (but not showing clinical signs of disease) prior to
vaccination, or that subsequently become infected, could have their infection
masked by the vaccination and so could become carriers of the disease.
However, recently new vaccines and tests have been developed that make it
possible to differentiate between vaccinated and infected animals in the case
of FMD and Highly Pathogenic Avian Influenza. Moreover, recent research
shows that the risk of vaccinated cattle transmitting FMD is “probably very
low”; in sheep the use of a high-potency vaccine has been shown to prevent
the ‘carrier state’. The Royal Society has stressed that vaccinated animals
that become infected are most unlikely to be capable of spreading FMD.
Experts do not claim that all the technical issues involved in vaccination have
been solved, but the consensus from the Royal Society’s infectious diseases
enquiry, the Lessons Learned enquiry, the EU SCAHAW and the European
Parliament is that existing vaccines and tests (to detect infection in vaccinated
animals) are adequate for emergency vaccination to be used as part of the
control strategy in future FMD outbreaks.
Nor is the role of vaccination limited to FMD. In 2004 the UN Food &
Agriculture Organisation, the World Health Organisation and the World
Organisation for Animal Health (OIE) recommended the use of vaccination to
help control the growing Asian epidemic of Highly Pathogenic Avian Influenza.
According to a consultation run by the FAO “A number of efficacious vaccines
are commercially available...[which] provide excellent protection against
clinical disease in chickens, reducing mortalities and the effect of the disease
on production.”
In conclusion, Advocates believes that the Executive’s wish to have
extended slaughter powers runs counter to the widely accepted view
that vaccination rather than mass killing should play a leading role in
tackling any future FMD outbreak.
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We believe that:
• the existing slaughter powers are already sufficiently wide and
that the proposed new powers are open to abuse as they are so
broadly drawn that they would allow the Executive to slaughter
animals without having to give any justification.
• accordingly, an amendment is needed to delete the new powers
contained in paragraph 7 of the proposed new Schedule 3A to the
1981 Act (inserted by Clause 1 of the Bill). At the least, an
amendment should stipulate that the powers in paragraph 7 may
be exercised only when Ministers are satisfied on the basis of
veterinary advice that it is necessary to do so.
Pet animals and animals in sanctuaries
There were some particularly distressing cases in 2001 when pet farm
animals were killed even though there was no indication that they had FMD. In
another case the Executive wished to slaughter sheep and goats in a
sanctuary even though they had no signs of the disease. We believe that
Ministers’ slaughter powers should be curtailed in the case of pet or
sanctuary animals as the usual monetary compensation cannot
compensate their owners for the loss of these animals. An amendment
should stipulate that the slaughter powers are only exercisable in the
case of pet or sanctuary animals if the animals actually are infected.
Power to operate ‘vaccination-to-die’ policy in Clause 2
There are two forms of emergency vaccination: ‘vaccination-to-live’ (the
animals live out their normal economic lives and their meat is then eaten) and
‘vaccination-to-die’ (animals around an infected farm are vaccinated to reduce
the spread of infection and are then killed).
The Royal Society concluded that the “policy should be vaccinate-to-live,
which necessitates acceptance that meat and meat products from vaccinated
animals enter the food chain normally”. However, Clause 2 gives the
Executive the power to slaughter vaccinated animals purely for the purpose of
securing a return to international trade slightly earlier than might otherwise be
the case. Under OIE rules a vaccinate-to-live policy only delays a return to
international trade by 3 months as compared with a mass culling policy. The
EU Directive stresses that too much importance was attached to trade policy
in 2001, with the result that vaccination-to–live was not carried out even when
it had been authorised.
Advocates believes that:
• the policy should be vaccinate-to-live
• accordingly, an amendment is needed to state that Ministers may
not slaughter vaccinated animals in order to secure an earlier
return to trade, but may only do so on the basis of veterinary
advice that slaughter of vaccinated animals is necessary for
effective control of the disease outbreak.
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Definition of “animal”: Clause 14
To our disappointment, the Bill does not include cephalopods (e.g. octopus)
and decapod crustaceans (e.g. lobsters and crabs) in its definition of “animal”.
Advocates has produced a report that reviews the scientific evidence which
shows that these animals have the capacity to experience pain and suffering.
Accordingly, we urge Parliament to include these creatures in the Bill’s
definition of “animal”.
Our report shows that:
• Cephalopods and decapod crustaceans have a nervous system.
Indeed that of cephalopods is remarkably well-developed. Moreover,
cephalopods have a complex brain as well as sense organs that rival
those of vertebrates in their complexity.
• There is strong neurochemical and behavioural evidence that
cephalopods and decapod crustaceans are able to experience pain
and stress. For example, their opioid systems, which are involved in
pain relief and response to injury, appear to function in the same way
as in vertebrates. As regards behaviour, these animals clearly try to
avoid painful or aversive situations or objects.
• Certain experiments are based on the assumption that decapod
crustaceans and octopuses can experience pain as electric shocks are
used in these experiments as an aversive stimulus.
• Octopuses are intelligent and show a wide range of complex and
flexible behaviour including learning, problem-solving, tool use and
play. Decapod crustaceans have the ability to learn, to remember, to
make discriminations about their environment and to form stable social
hierarchies.
It is anomalous that the common octopus is not included in the Bill as it is
already included in the definition of “protected animal” in the Animals
(Scientific Procedures) Act 1986.
A number of other jurisdictions have included all or some cephalopods and
crustaceans in their animal welfare legislation. These include New Zealand,
the Australian Capital Territory, Queensland and Norway. At the time the New
Zealand Bill was being considered, the (then) Animal Welfare Advisory
Committee considered that the scientific evidence relating to the behavioural
and physiological responses of various invertebrates to painful stimuli as well
as the complexity of their nervous organisation was sufficient to recommend
the inclusion of cephalopods and crustacea in the Act.
We hope Parliament will follow the example of these other jurisdictions
and insist on the inclusion of cephalopods and decapod crustaceans in
the definition of ‘animal’.
Tail-docking of dogs: Clause 18
We welcome the fact that the Bill prohibits mutilations, including the taildocking of dogs, subject to certain exceptions to be made by the Executive.
The Royal College of Veterinary Surgeons (RCVS), the British Veterinary
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Association (BVA) and the British Small Animals Veterinary Association are all
opposed to the docking of dogs’ tails.
A 2002 paper by the Department for Environment, Food & Rural Affairs in
England concluded: “Tail-docking definitely causes pain in neonatal puppies”.
The BVA stresses that docking also deprives dogs of a vital form of canine
expression. We believe that submitting dogs to a procedure known to be
painful, just to satisfy a centuries old custom, cannot be justified in a humane
society.
Nearly all tail-docking is carried out for cosmetic reasons and as such is
unacceptable.
Some argue that there should be an exception for prophylactic docking to
prevent injuries to the tails of working dogs. We do not believe this to be
necessary. Many working breeds are not docked even though they work in
similarly rough environments to those breeds that are docked; this suggests
that docking is in fact being done for cosmetic reasons, rather than out of any
real need to protect working dogs.
The Executive intends to make available a draft Order specifying which
mutilations will continue to be permitted at the time the Bill progresses through
Parliament. Advocates hopes that the only exception to the ban on taildocking will be to permit the therapeutic docking by a vet of an injured
or diseased tail
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SUBMISSION FROM THE BRITISH VETERINARY ASSOCIATION
Introduction:
1. The British Veterinary Association (BVA) is the national representative
body for the veterinary profession in the United Kingdom and represents
circa 10,000 members. Our chief interest is to protect and promote the
interests of the veterinary profession in this country and we therefore take
a keen interest in all issues affecting the veterinary profession, be they
animal health, animal welfare, public health or employment concerns.
2. The BVA welcomes the opportunity to comment on the Bill and has
consulted widely within its divisions to formulate the response below. BVA
welcomes the placing of a ‘duty of care’ on the owners and keepers of
animals and the intention to publish biosecurity and other codes of
Practice and/or regulations relating to the different types of animals. BVA
would like to offer assistance in the preparation of such codes.
Animal Health
3. We believe that the powers concerning animal health are both appropriate
and proportionate, striking the right balance between the need to act
quickly to control the spread of disease in the event of an outbreak and the
need for checks on these powers, providing for greater flexibility when
dealing with exotic animal diseases. We would also like to stress that
veterinary advice is vital and must always be sought at the beginning of an
outbreak of disease.
4. Animal gatherings: We support the proposed powers to regulate animal
gatherings and would like to offer assistance in the formation of biosecurity
codes for farmed animals.
5. We support the powers to control the spread of Transmissible Spongiform
Encephalopathies (TSEs), in particular the power to require the slaughter
of animals of a certain genotype to breed resistance to TSEs. We would
ask however that this excludes animals not kept for food production, such
as rare breeds or pets.
6. Section 4: We welcome the re-testing or examining of samples, which
have already been taken, for evidence of other infections or diseases. This
will help to provide additional disease surveillance information.
7. BVA would still like to see a clause about ‘knowingly selling disease’
inserted into the Bill. If a person sells an animal knowing that it, or the
flock/herd/group of origin, has a disease or hereditary problem, then that
would constitute an offence.
8. Part one of the Bill pertains largely to farmed species and its relevance to
companion animals appears to be restricted to unspecified disease. We
assume that this includes Rabies which is a relevant disease of companion
animals. We are aware that contingency plans might include the killing of
in contact dogs and cats and therefore urge that such measures should be
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used with discretion and sensitivity. If procedures such as contiguous
slaughter were to be introduced for companion animals, there could be a
significant likelihood of those animals being removed covertly with the
attendant risk of spreading disease. We do not consider slaughter
instituted as a result of vaccination of such animals to be an appropriate
reaction. Consequently we suggest that the Bill is amended to make it
clear that Part 1 is applicable primarily to farmed species and that there
will be adequate safeguards for companion animals.

Animal Welfare
9. Section 14: There is significant scientific evidence that some invertebrates,
primarily some Cephalopods and Crustaceans, are capable of feeing pain.
We consider that the precautionary principle should be used when
evaluating such evidence as it is often the case that scientific evidence is
equivocal in such matters. Consequently we consider that some species
should be included in the legislation now.
10. Section 16: Responsibility of ownership: It is imperative that an owner’s
responsibility cannot be relinquished by their assumption that someone
else had been asked to look after their animal.
11. Section 17: We support the retention of the offence of ‘unnecessary
suffering’ but consider that it should be further defined to include physical
and mental suffering. The current interpretation is to include physical
suffering only and yet it is generally accepted now that mental suffering
can be as severe. While it is possible to argue that the provisions of
section 22 are sufficient to cover mental welfare, we consider the greater
penalties available under this section should apply to actions which result
in deliberate mental cruelty.
12. Section 18: We support the definition of the term ‘mutilation’ as proposed
by the Royal College of Veterinary Surgeons and look forward to
improvements in the welfare of farm animals undergoing minor mutilations
for husbandry reasons. However, we strongly urge the Executive to
include a total ban on the docking of dogs’ tails in the Scottish Statutory
Instrument to be introduced with the Bill. We consider the scientific
evidence that puppies perceive pain at the time of docking to be sound,
and that the long-term inability to properly communicate with other dogs
resulting from the loss of the tail to be significant. We do not consider that
there should be any exception to the general ban as there is insufficient
evidence to show increased liability to damage to the tail in working dogs
compared to damage to other appendages.
13. We also consider it vital that there is no discrepancy between this
legislation and any proposed in England. Any such discrepancy could lead
to neonatal puppies being shipped considerable distances to have their
tails docked which would have further adverse effects on their welfare.
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14. Section 21: We consider animal fights to be abhorrent and so support the
tenor of this section. However some of the financial benefit from animal
fights is the sale of recordings of the fight. We therefore consider that the
making of any recording, or the sale or possession of such a recording
should be an contact dogs and cats and therefore urge that such
measures should be used with discretion and sensitivity. If procedures
such as contiguous slaughter were to be introduced for companion
animals, there could be a significant likelihood of those animals being
removed covertly with the attendant risk of spreading disease. We do not
consider slaughter instituted as a result of vaccination of such animals to
be an appropriate reaction. Consequently we suggest that the Bill is
amended to make it clear that Part 1 is applicable primarily to farmed
species and that there will be adequate safeguards for companion
animals.
Animal Welfare
15. Section 14: There is significant scientific evidence that some invertebrates,
primarily some Cephalopods and Crustaceans, are capable of feeing pain.
We consider that the precautionary principle should be used when
evaluating such evidence as it is often the case that scientific evidence is
equivocal in such matters. Consequently we consider that some species
should be included in the legislation now.
16. Section 16: Responsibility of ownership: It is imperative that an owner’s
responsibility cannot be relinquished by their assumption that someone
else had been asked to look after their animal.
17. Section 17: We support the retention of the offence of ‘unnecessary
suffering’ but consider that it should be further defined to include physical
and mental suffering. The current interpretation is to include physical
suffering only and yet it is generally accepted now that mental suffering
can be as severe. While it is possible to argue that the provisions of
section 22 are sufficient to cover mental welfare, we consider the greater
penalties available under this section should apply to actions which result
in deliberate mental cruelty.
18. Section 18: We support the definition of the term ‘mutilation’ as proposed
by the Royal College of Veterinary Surgeons and look forward to
improvements in the welfare of farm animals undergoing minor mutilations
for husbandry reasons. However, we strongly urge the Executive to
include a total ban on the docking of dogs’ tails in the Scottish Statutory
Instrument to be introduced with the Bill. We consider the scientific
evidence that puppies perceive pain at the time of docking to be sound,
and that the long-term inability to properly communicate with other dogs
resulting from the loss of the tail to be significant. We do not consider that
there should be any exception to the general ban as there is insufficient
evidence to show increased liability to damage to the tail in working dogs
compared to damage to other appendages.
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19. We also consider it vital that there is no discrepancy between this
legislation and any proposed in England. Any such discrepancy could lead
to neonatal puppies being shipped considerable distances to have their
tails docked which would have further adverse effects on their welfare.
20. Section 21: We consider animal fights to be abhorrent and so support the
tenor of this section. However some of the financial benefit from animal
fights is the sale of recordings of the fight. We therefore consider that the
making of any recording, or the sale or possession of such a recording
should be an offence. This would then provide a parallel to the legislation
on child pornography.
21. Section 22: We strongly support the introduction of the duty of care
enshrined in this section and the detail provided in sub-section (3).
22. Section 23: We are aware that some reservations have been expressed
about the ability of Scottish Ministers to make regulations of considerable
breadth under this section. However we consider that animal welfare
legislation requires regular updating to keep abreast of current scientific
knowledge and best practice. The legislation is rarely a high priority for any
government and so the introduction of additional primary legislation has
often in the past been left to Members to introduce. This has resulted in
the much amended and often out of date legislation currently in place
which this Bill is to replace. The ability to make secondary legislation will
allow Scottish Ministers to relatively easily amend legislation to ensure it is
coherent and current.
23. Section 24: We consider licensing and registration to be important
elements in ensuring good welfare. We are concerned that the Executive
propose to license pet fairs as we do not consider such events are likely to
ensure good welfare. The stress induced, particularly in birds and reptiles,
by travelling and close proximity with humans and other animals is
significant and often unrecognised by persons with little experience. In
addition such fairs lead to poor accountability of peripatetic vendors and
the provision of poor care information to purchasers who may buy on
impulse. We do not consider such events to be legal under current
legislation and see no reason to legalise them.
24. We continue to support the proposals introduced by Christine Grahame
MSP on the transport and sale of puppies. We consider this trade to
significantly adversely affect the welfare of the dogs and wish to see it
banned in its current form.
25. Section 25: We also consider that it is impossible to properly provide for
the welfare of primates in domestic premises. We therefore welcome the
ability for Scottish Ministers to ban specified species.
26. Section 32(2): We are concerned that an inspector or constable, with no or
minimal training, should be taking a decision to destroy an animal without
the advice of a veterinary surgeon. Taking such action without a diagnosis
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of the disease or injury is unreasonable. Under the Veterinary Surgeons
Act, only a veterinary surgeon is legally empowered to make a diagnosis
and we therefore consider that a veterinary surgeon should always be
consulted. With modern communication systems we cannot conceive any
situation when such advice would not be available.
27. Section 36 (2): It is imperative that a disqualified person is banned, not
only from owning or keeping an animal, but also from ‘caring’ for an
animal.
28. Section 42: We consider that the increased penalties available to courts
under section 21 should also be available under section 17. Those
offences also imply a degree of deliberate cruelty, whether it be by neglect,
or as a deliberate act. Such offences are significantly more serious and
therefore deserve the higher penalties.
29. Section 44: There is currently a very broad range of experience amongst
inspectors as defined in the Bill. This leads to a significant variation in the
quality of inspections and this particularly applies where the more unusual
species, such as reptiles, are involved. Such variability can result in
conditions which lead to poor animal welfare in premises inspected. We
consider that there should be some assessment of competence of all
inspectors, whether authorised by the Scottish Ministers or a local
authority. We propose that the Scottish Ministers should establish a list of
appropriate inspectors who have proven their competence. Such persons
might be authorised for a variety of inspections or for a single species or
task. Local authorities should then be required to appoint their inspectors
from the Minister’s list. Such a system is currently in place for licensing
zoos and is very effective.
Enforcement
30. BVA would like to stress the importance of ring-fencing money for the
enforcement of animal health and welfare legislation to avoid animal health
and welfare offences being side-lined by local authorities who may
conceive them to be a lower priority than other offences.
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SUBMISSION FROM THE ROYAL COLLEGE OF VETERINARY
SURGEONS
ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
Introduction
1. The Royal College of Veterinary Surgeons is the regulatory body for the
veterinary profession in the UK. It supervises undergraduate education in the
six UK veterinary schools, keeps the Register of qualified veterinary surgeons
and supervises their professional conduct. RCVS also awards postgraduate
veterinary qualifications and awards qualifications to veterinary nurses.
2. The College has no direct operational involvement in the control of animal
disease (except to the extent that it has occasion to register veterinary
surgeons coming from overseas to help control a major outbreak of infectious
disease) or in the enforcement of the animal welfare legislation. Veterinary
surgeons do, however, look to RCVS for advice on issues of professional
conduct arising from their work in these areas, and the College has an interest
in the involvement of veterinary surgeons as inspectors.
Part 1 of the Bill: animal health
3. The Bill would give Scottish Ministers powers similar to those in the
Animal Health Act 2002 in relation to the control of infectious diseases and
selective breeding to reduce the incidence of TSEs.
4. The new powers conferred under section 1 of the Bill to cause the
slaughter of animals in order to prevent the spread of specified diseases
would be exercisable even in the absence of evidence that the animals in
question had been in contact with infected animals or exposed to the disease
in any way. The Committee will be aware of the controversy over the resort to
large-scale slaughter to control the outbreak of foot and mouth disease in
2001. It remains unclear whether the particular culling policies adopted then
were necessary or shortened the duration of the outbreak. It is
understandable that Ministers should wish to have ample powers available to
control infectious animal disease through slaughter, so that rapid and effective
action can be taken to bring an outbreak under control. The strategy adopted
should, however, be based on veterinary epidemiology drawing on accurate
and up to date information about livestock holdings, accurate and rapid
diagnosis, and the assessment of risk in each locality.
5. The powers to be conferred under section 10 of the Bill in relation to TSEs
raise rather similar issues over the protection of public health. The Policy
Memorandum explains that, although the provisions relate to TSEs generally,
the focus in the current state of knowledge is on scrapie in sheep. It is
certainly desirable to reduce the incidence of scrapie so far as possible in the
interests of the welfare of sheep, but the National Scrapie Plan clearly has a
different motive: the concern that there may be BSE in sheep in the UK. This
becomes less likely as the years pass, and there is in any case only limited
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evidence that resistance to scrapie goes hand in hand with resistance to BSE.
In view of the scientific uncertainty it is good that the Plan has been applied
with some flexibility in respect of rare breeds with potentially valuable inherited
characteristics, particularly hill sheep which often have medium to high
scrapie risk genotypes. It is right that the Bill makes formal provision for
persons on whom restriction notices are served to seek a review.
Part 2 of the Bill: animal welfare
6. RCVS welcomes the welfare provisions of the Bill. The consolidation of
the existing legislation will make the law more accessible, and section 17 (on
unnecessary suffering) and section 22 (the duty to ensure the welfare of
animals) rightly shift the emphasis toward the safeguarding of welfare rather
than intervention after suffering has taken place.
7. Section 18 adopts the right approach by prohibiting mutilations while
providing for exceptions to be specified in regulations. The subject is
complicated, because there are procedures which fall within the definition of
prohibited procedures in section 18 but are used in livestock husbandry in the
best interests of the animals themselves. It is sensible to secure flexibility by
giving Ministers powers to prescribe permitted procedures, because views on
what procedures are justifiable are liable to change over time and with
changes in husbandry methods. On a point of detail, the definition of a
mutilation excepts procedures carried out "for the purpose of medical
treatment of the animal". The intention is clear, but the use of the word
"medical" is unexpected in this context. A report on mutilations endorsed by
the RCVS Council in 1987 referred to procedures carried out for nontherapeutic purposes; an alternative might be to refer to "veterinary
treatment".
8. The Policy Memorandum mentions that it is intended to prohibit the docking
of puppies' tails for cosmetic and breed standard reasons. RCVS supports
this. The College has for many years been firmly opposed to the docking of
dogs' tails, at any age, except when it is required for therapeutic or genuinely
prophylactic reasons.
9. The power in section 24 for Ministers to make regulations requiring
specified activities to be licensed or registered is a powerful tool. RCVS notes
with concern, however, that the Explanatory Memorandum indicates (in
paragraph 253 of the financial memorandum) an intention to increase the
duration of local authority licences to three years. A lot can go wrong in three
years.
10. RCVS supports the proposal in section 27 to prohibit the sale of animals
to children under the age of 16.
11. The extension of the power to make codes of practice, allowing them to
be made for animals other than farm animals (section 34), is warmly
welcomed.
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SUBMISSION FROM THE ROYAL (DICK) SCHOOL OF VETERINARY
STUDIES, UNIVERSITY OF EDINBURGH
THE ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
Part 1 of the Bill
Powers of slaughter
This legislation needs to be considered in the light of scientific evidence,
notably in relation to foot-and-mouth disease (FMD).
The FMD epidemic in the UK in 2001 was accompanied by novel pre-emptive
culling of animals contiguous to infected premises (IPs), and culling of sheep
within a 3km radius of IPs, without veterinary assessment. This resulted in the
slaughtering of a substantial number of animals, over and above those
slaughtered as IPs and veterinary-assessed Dangerous Contacts (DCs) as
traditionally practised in all previous epidemics of FMD. For Dumfries and
Galloway, alone, with only 177 IPs, this involved slaughter of over 640, 000
cattle and sheep on over 1,500 farms:
Strategy
IP
Slaughter on suspicion 1
Vet. assessed DC
Pre-emptive contiguous cull
3km-cull
Totals

Premises
177
22
179
147
1,002
1,527

Cattle
33,744
1,671
21,567
22,799
Not applicable
79,781

Sheep
81,685
10,543
49,317
56,810
365,171
563,526

as well as over 2,500 pigs.
The ratios of laboratory-confirmed infected premises to premises slaughtered
as a result revealed the substantial killing pressure, ranging from 1:13 in
Wales, to 1:27 in Gloucestershire, and 1:109 in Wigtown. That is, up to 109
farms, with healthy animals, were killed out for each single affected farm. The
substantial psychological damage, both in the UK and in affected parts of
mainland Europe, is well-documented (Olff et al., 2005).
It is noteworthy that the pre-emptive contiguous culling policy was driven by
theoretical predictive mathematical models, which have never been
subsequently validated. Moreover, subsequent analyses of the 2001 field
data, reported in peer-reviewed journals, consistently refute the value, need,
or desirability of such a culling policy (Honhold et. al, 2004a,b; Taylor et al,
2004; Thrusfield et al. 2005a,b), whilst attesting to the effectiveness of the
traditional measures, and there has been no published refutation of the
consistent conclusions of these analyses. Thus, the case for retaining this preemptive contiguous culling measure in new legislation is contentious, because
the published scientific evidence indicates that it is probably ineffective, and
therefore quite possibly inappropriate.
1

Animals slaughtered as being suspected of having FMD, but not classified as ‘full IPs’.


379

References
Honhold et al. (2004a) Evaluation of the application of veterinary judgement in
the pre-emptive cull of contiguous premises during the epidemic of foot-andmouth disease I Cumbria in 2001. Vet. Rec. 155: 349-355
Honhold et al. (2004b) Relationship of speed of slaughter on infected
premises and intensity of culling of other premises to the rate of spread of the
foot and mouth disease epidemic in Great Britain, 2001. Vet. Rec. 155: 287294
Olff et al. (2005) Impact of a foot and mouth disease crisis on post-traumatic
stress symptoms in farmers. Br. J. Psychiatry 186:165-166.
Taylor et al. (2004) Risk of foot-and-mouth disease associated with proximity
in space and time to infected premises and the implications for control policy
during the 2001 epidemic in Cumbria. Vet. Rec. 154: 617-626
Thrusfield et al. (2005a) The foot-and-mouth disease epidemic in Dumfries
and Galloway 2001. 1: characteristics and control. Vet. Rec. 156: 229-252
Thrusfield et al. (2005) The foot-and-mouth disease epidemic in Dumfries and
Galloway 2001. 2: serosurveillance, and efficiency and effectiveness of control
procedures after the national ban on animal movements Vet. Rec. 156: 269278
Part 2 of the Bill
Any revision of the Protection of Animals (Scotland) Act 1912 and
amendments should ensure that the new legislation to prevent cruelty must be
prospective as well as retrospective. For example; the legislation to protect
dogs and other domestic animals should include provisions to regulate
circumstances ‘likely’ to cause unnecessary suffering.
The degree of protection provided for farmed animals situated on agricultural
land by the Agriculture (Miscellaneous Provisions) Act 1968 and associated
secondary legislation and for animals subjected to scientific procedures by the
Animals (Scientific Procedures) Act, 1986 is of a different nature to that
provided for most other types of animals managed by man. The main features
of these Acts that offer this additional protection are:
1. regulations specifying the manner in which animals can be kept and
the procedures that can be performed on them, e.g.
Environmental conditions and housing
Care of ill or injured animals
Inspection of animals and the keeping of records
Control of animal breeding
Nutrition, feeding and watering
Surgical procedures etc
2. inspection of premises where the animals are kept
3. a requirement on those keeping animals to ensure the welfare of the
animals under their care
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4. provision of welfare codes and a requirement for those responsible
for the animals to be familiar with and have received instruction and
guidance on the codes
At present, non-farmed animals are not offered this type of protection by
animal welfare legislation and any revised legislation should adopt a similar
approach to that contained within the orders made under the Agriculture
(Miscellaneous Provisions) Act 1968 for farmed animals.
It would also be appropriate to extend the general provisions of care specified
in the Agriculture (Miscellaneous Provisions) Act 1968 and orders made under
this Act to farm animals not kept for farming purposes and for all situations
(not just agricultural land).
Protection of Animals (Scotland) Act 1912 and amendments
This Act contains some important provisions in that it specifies various
offences of cruelty and associated penalties and these should be retained
(with some modernisation of the wording). The current regulation of a diverse
range of activities should also be retained within any consolidated animal
welfare act. It would be particularly helpful to the veterinary profession if the
provisions for the treatment of severely diseased or injured animals contained
within section 10 of the current Act could be extended to all animals and not
just the horse, mule, ass, ox, sheep, goat or pig. It would also appear
appropriate to introduce a similar provision to that contained within the English
and Welsh Protection of Animals (Amendment) Act 2000 to provide for the
care, disposal or slaughter of animals to which proceedings are in process
under the Protection of Animals Acts.
Consolidation of the laws on acts of surgery on healthy animals:
Currently acts of surgery are regulated in a variety of different ways and by
several different pieces of legislation including the: Veterinary Surgeons Act,
Protection of Animals Acts, Welfare of Livestock (Prohibited Operations)
Regulations, and Welfare of Farmed Animals Regulations.
There is a case for consolidating all the legislation relating to acts of surgery
under the same umbrella. An act of ‘surgery’ [in which the integrity of an
animal’s body is deliberately disrupted] should not be carried out unless there
is substantial evidence of overall benefit to the ‘life-time’ welfare of the animal.
If such surgery is carried out, the most humane methods available should be
used. Codes for acts of surgery permitted by the law should be regularly
reviewed and updated in the light of new evidence.
Inspection and enforcement of animal welfare legislation
The effectiveness of animal welfare legislation in providing protection to the
welfare of animals can be impaired by inadequate inspection of animals and
premises and by inadequate follow-up action in terms of advice, warnings and
if necessary prosecution. The responsibility for enforcement action under the
range of current animal welfare legislation is spread between the police,
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national and local government. There is a strong case for a national animal
welfare inspectorate for Scotland. The advantages of this national
inspectorate would be:
1. a body of highly trained and experienced inspectors
2. consistent and uniform enforcement across the country
3. common standards of animal welfare between different types and species
of animals
4. a separate and adequate financial budget for recruitment of sufficient staff,
frequency of inspection and where necessary the ability to pursue
prosecutions (without undue concern for the financial implications on a small
local authority).
There are excellent examples of animal welfare inspectors that are not
members of the veterinary profession, however the most appropriately
qualified people to undertake animal welfare inspections in terms of their
scientific understanding, practical training and experience of animal
husbandry, health and welfare are members of the veterinary profession. We
therefore recommend that welfare inspections under the revised animal
welfare legislation be undertaken by the veterinary profession. Where
appropriate animal welfare inspections should be undertaken by a team of
inspectors with a wide range of expertise, but led by a veterinary surgeon.
Licensing of animal establishments
At present there are a variety of different licensing requirements for various
types of animal premises. There is strong case in any consolidated legislation
to introduce a common provision for the licensing of animal establishments so
that a uniform standard of welfare provision can be enforced. For example,
there are licensing provisions under the Breeding of Dogs Acts 1973, 1991
and Breeding and Sale of Dogs (Welfare) Act 1999, but there is a lack of
similar provisions for all other species of pet animals (why just dogs?) and
inconsistencies between the acts. For example, the frequency and manner of
inspections of breeding establishments is left to the individual authority, and
inspection is not an essential part of being granted the license (or re-license)
procedure. Persons carrying out the inspections do not necessarily have a
veterinary or other appropriate qualification.
We do not have a consensus of opinion as to whether a licensing system
should be introduced for livestock farms or livestock keepers. One view is that
the licensing of livestock farms or livestock keepers would be a bureaucratic
nightmare, an unnecessary additional cost to the industry and that the industry
already has an existing scheme of self-regulation via farm assurance
schemes. The other view is that a licensing system would ensure that farmed
animals are provided with at least a minimal welfare standard and that if it is
thought appropriate to introduce a licensing scheme for some categories of
animal establishments it would be inconsistent to exclude farmed animals. A
licensing system that required an annual inspection by a veterinary surgeon
and a requirement for a minimal standard of training and/or experience by the
livestock keeper would be provide substantial improvements to animal
welfare.
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We do have a strong consensus that livestock farmers should be legally
required to draw up and then implement an annual animal health plan. This
should contain some standard provisions and must be approved by a
veterinary surgeon, preferably by involvement in drawing up the plan or by an
annual inspection. Consideration could be given to withholding all or part of
the subsidy payments to livestock producers until a health plan has been
approved.
An annual inspection of farms by a veterinary surgeon would provide benefits
in addition to those of animal welfare through improved consideration of
biosecurity and food safety issues.
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SUBMISSION FROM THE ASSOCIATION OF CIRCUS PROPRIETORS
Animal Health & Welfare (Scotland) Bill
The Association of Circus Proprietors of Great Britain (ACP) was founded in
1932 and is recognised by Central and Local Government as the body
representing the circus industry. It includes amongst its membership most but
not all of the major touring circuses as well as several of the smaller circuses.
It seeks to impose on its members the highest possible standards whether
they relate to trading or to animal welfare and takes advice from leading
veterinarians specialising in exotic animals. The animals used by circuses
likely to visit Scotland fall into three categories. There are domesticated
animals e.g. horses and dogs, exotic animals e.g. llamas, camels, elephants
and other exotic cattle which are kept in stable like accommodation which
provides for free movement and exercise and those animals, commonly called
wild animals, which are kept in cages e.g. lions and tigers. The number of
circuses using wild animals has fallen substantially within the last few years,
as has the number of circuses using elephants or the larger exotic animals.
However there are still circuses using exotic animals and which prove to be
very popular in Scotland. It is interesting to note that in very recent years the
number of exotic animals, particularly elephants, appearing in circuses in
Ireland has increased substantially and there are no less than five circuses
operating in Ireland with elephants. This appears to be in response to public
interest.
The ACP considers that the present legislation relating to the keeping of
performing animals is woefully inadequate as it licenses the trainer but not the
animal and does not improve animal welfare standards. The ACP has for
many years called for legislation which would relate specifically to all animals
used in entertainment and which would provide for a compulsory system of
licensing supported by inspections. The ACP considers it important that the
standards should be set by independent veterinary advice and not from within
the circus industry.
The decline in the use of animals by circuses has not resulted from any
change in public opinion. It is a combination of the policy of many local
authorities in not permitting circuses with performing animals to use one of its
sites and the expense of providing the transport and particularly the
accommodation which modern veterinary advice considers necessary in order
to reach the best attainable standards. There is a large amount of public
support and interest for performing animals and, of course, there are those
bodies, often with a vociferousness which exaggerates their level of support
but who have sincerely held opinions against the keeping of exotic or wild
animals in circuses. In the middle ground there is a vast body of public opinion
which may not visit a circus but feel strongly that animals should not be
banned and that the public should be allowed to decide what they want to see
but should be subject to standards being improved and adequate supervision.
Part Two of the Bill gives powers for the Minister to make regulations which
could lead to the prohibition of the keeping of certain animals or make
regulations which would require the animal owner to hold a relevant license.
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The problem with the Bill is that it is far too skeletal and lacks any detail. The
interpretation is that the Minister could make a decision to ban exotic animals
which is based on personal disapproval supported by the views of animal
welfare organisations which in themselves are not supported by independent
scientific opinion. Effectively this would take away the living of those circus
proprietors who use certain animals in their performances. It must be
unacceptable that a ban could be imposed without independent scientific or
veterinarian opinion to support it. Nor is it acceptable that seemingly the
Minister could make an order to ban certain species of performing animals
without their being an adequate public debate. In the course of this year there
has been considerable publicity arising from the keeping of an elephant,
Anne, by a circus which was touring Scotland. This publicity was fuelled by a
publicity campaign orchestrated by an animal rights organisation which, it was
stated, relied on the view of a so-called elephant expert who had not
inspected the elephant but based his opinion on a video. As a result of this
publicity which was driven by a certain newspaper, the elephant was
inspected by a vet appointed by DEFRA and a vet appointed by the Scottish
Executive both of whom found the elephant to be in a satisfactory condition
and state of health. They found the stabling arrangements and the exercise
area to which she had access to be acceptable. It was noted that the elephant
was elderly and in her native surroundings was unlikely to have reached her
present age. There is a grave danger of decisions being taken which are
based on emotive claims without scientific support The banning of any activity
is seriousness. Not only does it affect the livelihood of certain people it takes
away an element of choice which the public should be able to exercise. If that
decision is based on these emotive arguments and other pressure then the
decision cannot be acceptable.
The alternative possibility of a licensing system is attractive and could be
acceptable if the conditions of licensing are going to be laid down by
independent veterinary opinion and supported by a system of inspections.
Circuses should be able to use only those animals for which they hold a
license and the individual animal but must subject to inspection. The
requirements would cover the transport and keeping arrangements as well as
approval of the methods of training. Although detractors would argue to the
contrary there is no mystique with the training of animals. It can only be
satisfactorily achieved by a combination of kindness and reward and animal
trainers are always willing to discuss and give demonstrations of their training
methods. A system of licensing would be supported by other parts of the Bill
which give grounds for a prosecution under the general welfare provisions of
the Bill. This would not only cover the physical condition of a performing
animal but, from our interpretation, would also cover the more general welfare
aspects in the way that the animal was kept. It would then be for the courts to
decide whether an offence was committed and this must be preferable to what
could be a political decision.
This Association would whole-heartedly support a system of licensing in
Scotland by reference to regulations which are imposed by consultant
veterinarians who would first discuss proposals with both the animal welfare
organisations and the circus industry. Similarly the ACP would have no
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objection, in principle, for the licensing of any circus winter quarters in
Scotland. The ACP is satisfied that circuses can work, and already do in most
situations, to standards which would not be just the best which are attainable
in a travelling situation but standards which are deemed to be acceptable in
the light of the requirements of the particular animal.
It is worth commenting on the situation in England and the discussions which
the ACP has had with DEFRA regarding the English proposed animal welfare
legislation. There have been very full and detailed discussions and the
consensus of opinion is that all animals used in entertainment i.e. animals
ranging from performing animals in circuses to animals used in film and
television work will be subject to a Code of Conduct and licensing and
inspection through an independent body which may possibly be PAWSI. The
animal welfare organisations are part of this discussion. The view appears to
be that the banning of performing animals is not the preferred option but,
under the new legislation, the courts could decide that a certain species or
indeed a certain animal was not appropriate to be kept in a circus. This would
give a certain independence to the decision making. Recently the ACP
published a very comprehensive Code of Conduct for the keeping of animals
in circuses which after discussion with other bodies may form the Code of
Conduct for performing animals in England. The ACP has made it clear that it
would welcome discussions on the Code from other interested bodies which
may lead to amendments being made to the document. This Code has
already had considerable input from Zoological veterinarians.
To sum up the views of the ACP are:1. The legislation is unfair as it is lacking in any substantial detail and
leaves too much discretion to the Minister at the time. The banning
of animals should be a matter of debate;
2. It should be accepted that acceptable standards for the keeping of
performing animals are attainable and are largely in place at
present;
3. The way forward is not through an arbitrary ban on any particular
species of animals but instead by way of licensing and supervision
coupled with independently assessed standards.
Finally may I express the disappointment at the short notice given of the
meeting on the 7TH December 2005 which unfortunately the Secretary is
unable to attend as he was already committed to another meeting. This is an
important issue for circus proprietors and trainers and it is unfair that in the
light of the length of notice that an alternative date could not have been
arranged which would have enabled a full discussion to take place on what is
an important issue. We have asked Peter Scott, FRCUS who has
considerable knowledge of animals in entertainment to address the meeting. I
would like to make it clear that Mr Scott is not speaking on behalf of the circus
industry and holds his own views as an independent advisor.
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SUBMISSION FROM THE SCOTTISH EXOTIC ANIMAL SOCIETY
Animal Health and Welfare (Scotland) Bill
The Scottish Exotic Animal Society is a relatively young society which aims to
represent the interests and to hold meetings to discuss the keeping of exotic
animals, particularly reptiles, amphibians, arachnids and insects. Our
members and meeting attendees either have an interest in, or keep these
animals. We aim to further the understanding and education within the exotics
keeping community by hosting talks on various subjects. We are also taking a
great interest in politics recently due to the Animal Health and Welfare
(Scotland) Bill, on which we are consulting, we wish to ensure the best
possible circumstances and opportunities both for current, and for future
keepers as this legislation shall likely govern the keeping of animals for the
next few decades within Scotland.
On that note I would like to thank the committee for inviting us to give a
submission and to give evidence and we hope that our input is useful in this
final consultation period on the primary legislation. We also hope to be
actively involved in the consultations on secondary legislation which will be
conducted in the coming years.
Finally I’d like to congratulate the Scottish Executive on introducing this much
needed revise in animal welfare legislation.
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Consultation Prior To The Introduction Of The Bill
In our opinion the consultation prior to the introduction of the bill was very
rushed. If I remember correctly we were explicitly told that the consultation
period was shorter than normal for reasons which I do not know.
We also feel more effort should have been made in order to publicise the bill.
Although well publicised over a period of around two days (as shown in the
Analysis of Responses) it was only for this short period of time. As far as I am
aware our society would not have became involved in the bill if I had not seen
a small clip on a television news programme – lasting no more than around
one minute – and then spoke to a colleague in England who has consulted
greatly on the English bill who was aware of the publication of our bill even
though we were not.
Admittedly, as I have said we are a small and young society but at the
Edinburgh consultation meeting there was a canine group which had been in
operation for around forty years and they had not been consulted.
Confusion Created Between Part 1 And Part 2 Of The Bill
We are still not exactly sure how part one of the bill relates to domestic, rather
than agricultural animals. At the Edinburgh consultation meeting we were
eventually told after many similar questions that domestic animals, could, at
the ministers discretion be affected by part one of the bill. We would seek
further clarification on this.
Definition Of “Animal”
We agree with the definition and agree that if any invertebrates are shown to
be sentient by a sufficient pool of scientific evidence then they too should be
included.
However depending on what science comes to discover this could cause
problems. For example if insects such as crickets, locusts, mealworms etc
were found to be sentient then this could pose a real problem, these are some
of the insects which are fed ,not only to many reptiles and amphibians but also
birds and mammals. If they were not allowed to be fed live, it is unlikely that
these animals would adapt in captivity to eat dead insects. This would conflict
with section 22 Ensuring welfare of animals 3(b) & (c) :
(b) its need for a suitable diet,
(c) its need to be able to exhibit normal behaviour patterns,
As it would no longer have a suitable diet and therefore suffer and also would
not be exhibiting normal behaviour patterns of hunting the insects.
Responsibility For Animals
We raised this point in our original submission but see no change on the face
of the bill to change this. Section 16, clause 3 of this section states: “For the
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purposes of this part, a person who owns an animal is always to be regarded
as being a person who is responsible for it.”
We feel that people should not be responsible for an animal if they have left
the animal with a suitable keeper, business or organisation, which they
believe to be fully competent in its care. For example if they had left their
animal in a licensed boarding establishment there is the potential under this
sub-section that they would be responsible for any neglect or cruelty that
takes place as well as the boarding establishment. The person would have no
control over the actions of the boarding establishment and therefore we feel
they should not be held responsible.
Unnecessary Suffering
We have a major concern that this section could have a detrimental effect on
many animals. This section would likely make it illegal to feed live vertebrates
to any animal, which in some extreme cases is the only way in which to trigger
a feeding response and begin the animal feeding before moving onto
commercially available pre-killed frozen rodents. I am under the
understanding that this is currently legal if agreed to by a vet however I am not
totally sure of this. If this was made illegal then surely this is “unnecessary
suffering” for the animal being fed as it is being deprived of food, one of the
most basic needs of all animals.”
Animal Fights
We noted this in our previous submission and were assured that this would
not occur but I cannot see a change on the face of the bill to prevent this
possible misunderstanding of the law:
We agree that fights between most animals should be included in this section,
however many reptiles naturally fight - to trigger a breeding response – before
mating, either between rival males or between the breeding animals. This
must not be included as this would make the breeding of many reptiles illegal.
Also it would contradict Section 22 – Ensuring Welfare of Animals as it would
be prohibiting natural behaviour, breeding being one of the most basic kinds
of natural behaviour.
Prohibition on keeping certain animals
I am under the understanding that this is one of the main topics we shall
discuss during the meeting. As we stated in our original submission:
“We do not agree with this section. We see no reason for the Scottish
Ministers to be given this power. Where an animal is endangered it is
necessary to have CITIES papers for the animal, where an animal is
dangerous it is included on the Dangerous Wild Animals Act and as such
needs veterinary inspections to receive the licence. Where an animal is
deemed unsuitable to be kept by the general public (for the protection of the
animal) we feel it would be much more practical to add the animal to the
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DWAA list or to create a similar Act to protect animals falling under this
description. This would prohibit the keeping of the animal without a licence
and mean that a vet would check the facilities the person has to keep the
animal. Even this lesser measure to what is currently suggested would need
much consultation with many groups of people. We feel this power is greatly
dangerous to law abiding citizens, as it gives the potential for a Minister with a
grudge against certain animals to push for this animal to be prohibited from
being kept.”
I believe that one of the main reasons for this inclusion, at least initially, is to
allow the possibility of the banning of private individuals keeping primates.
Now, though I must admit some people treat animals, and sometimes
primates especially, terribly this is no reason to prohibit every private
individual from keeping them.
A good example of the disadvantage this could cause is of a Scottish couple,
who were for the most part private keepers but opened a zoo for a few years
before they emigrated. They kept primates, largely marmosets and Tamarins.
These private individuals were amongst the first in the UK, possibly in the
world to breed certain species and were certainly one of the first world wide to
successfully hand rear some species, in fact they were so successful in doing
so I believe that many zoos around the world now use their hand-rearing
notes.
This is a perfect example of how private keepers can benefit the keeping of
more unusual and harder to keep species. Often the private individual will
have more time and a better “relationship” with the animals they keep as they
may have been keeping the same animals for many years, tending to them
daily and accumulating a great wealth of knowledge from such frequent
contact. This along with the possibility of private individuals having more time
and possibly money suggest reasons why private keepers should be allowed
to keep such animals.
Inspectors
Again as we note in our original submission
“We have great concern over the authority given to “inspectors” under this bill.
These “inspectors” will have a large amount of power; they can both
confiscate animals and, in extreme cases, destroy animals before seeking
veterinary advice. Our concern is that many of the “inspectors” appointed will
not have sufficient knowledge in all kinds of animals. We have been told the
“inspectors” will be members of the State Veterinary Service and as such are
trained with all animals. However, we fear that they will know little about
exotics, there is no formal training given to them on exotics s unless they have
a personal interest they are unlikely to know much about them. It is extremely
hard to find a vet who is competent in the care of reptiles so where these
“inspectors” will come from who must have a huge amount of knowledge
about all animals will come from is somewhat of an interesting point. Because
of the lack of knowledge of “inspectors” in exotics they may be in a situation in
which the person whose premises they are entering knows much more about
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the care of the animals they keep. As such they may wrongly confiscate
animal, or possibly destroy animals where they should not”
From reading recent literature it now seems apparent that both the SSPCA
inspectors and staff of local councils will become inspectors. Again both,
especially local council staff receive no specialist training which I am aware of
in exotic animals. This raises the same concerns as we have above.
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SUBMISSION FROM THE INTERNATIONAL FUND FOR ANIMAL WELFARE
1. The International Fund for Animal Welfare (IFAW) works to improve the
welfare of wild and domestic animals throughout the world by reducing
commercial exploitation of animals, protecting wildlife habitats, and
assisting animals in distress. IFAW seeks to motivate the public to prevent
cruelty to animals and to promote animal welfare and conservation policies
that advance the well being of both animals and people.
2. IFAW have chosen to concentrate on the issues relating to animal welfare
(Part 2 of the draft Bill), particularly those areas where we have concerns
that the over-riding principle of promoting animal welfare that underpins
this part of the Bill, has not yet been met. These include: the ownership of
primates (and other ‘exotic’ animals) as pets; animal sanctuaries; and the
Internet trade in pet animals. Some of these issues can be addressed in
the Bill, for example through section 25 (prohibition on keeping certain
animals), and through the proposed secondary legislation. However, IFAW
is concerned that some aspects (animal sanctuaries) have not been
addressed fully and in some cases (Internet trade) not at all in the Bill or
the proposed secondary legislation.
The general principles of the Bill
3. IFAW in general welcomes the provisions on animal welfare in part 2 of the
Bill. The introduction of the new welfare offence should help reduce the
number of animals suffering, as enforcement agencies will have new
powers to intervene in cases of concern before suffering occurs and can
proactively prevent or mitigate acts of cruelty. The Bill also provides a
modern framework for the implementation of effective and enforceable
legislation and regulations on animal welfare.
Ownership of primates as pets
4. In June 2005, IFAW published a report ‘Born to be Wild: Primates are not
pets’. This report highlighted the suffering and distress primates endure
when kept as pets. Evidence shows that there may be as many as 1,500–
3,000 primates being kept as pets in the UK 1 .
5. Primates are wild animals – whether bred in captivity or taken from the wild
– and are not suitable as companions in the home, no matter how well1

The Monkey Sanctuary Trust cited in Born to be wild: Primates are not pets, London: IFAW,
2005, p.3.
http://www.ifaw.org/ifaw/general/default.aspx?oid=134950
A similar estimate is shared by pro-trade/ownership organisation the Pet Care Trust, who in a
recent Defra consultation response, stated, “There are several thousand smaller primates
held in private hands in the UK” (The Pet Care Trust, JOINT SUBMISSION TO DEFRA ON
THE DISCUSSION PAPER ON ARTICLE 8.2 REG. 338/97 (Regulating the Keeping of CITES
rd
Specimens), Last accessed 23 Nov 2005, p.4
http://www.petcare.org.uk/images/stories/pdfs/regulating%20the%20keeping%20of%20cites
%20specimens%20submission.pdf,
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meaning the keeper. Primates suffer in captivity. Primates are long-lived,
highly intelligent, and are likely to have a sense of suffering and distress
similar in nature to that of humans. They are complex social and emotional
animals requiring a high level of husbandry and care that changes
depending on their life-stage. Their high level of intelligence brings with it a
greater capacity for unexpected or difficult behaviour as well as a greater
capacity to suffer when relegated to a poor or inappropriate life-style.
Those animals which are not abandoned or euthanised due to their
owner’s inability to provide appropriate care and environment, or due to
the unwanted and unmanageable change in behaviour, often face
abhorrent physical treatment and terrible conditions for the remainder of
their life.
6. Subsection (3) of section 22 of the Bill (Ensuring welfare of animals)
identifies animals’ needs in order to ensure their welfare. These needs are
identified as: a suitable environment; a suitable diet; to be able to exhibit
normal behaviour patterns; to be housed with, or apart from, other animals;
to be protected from suffering, injury and disease. With the exception of
providing a suitable diet, it is virtually impossible to see how pet ownership
of primates can provide fully for any of the needs specified in the Bill. It is
therefore imperative that the subordinate powers contained in the Bill
are used to prohibit the keeping of primates as pets.
7. IFAW would like to draw the Committee’s attention to a recent MORI poll,
which asked the public if they thought the keeping of primates as pets
should be made illegal 2 85% of those surveyed in Scotland thought the
keeping of primates as pets should be made illegal (compared with 79% in
the UK overall), demonstrating an exceptionally high level of support in
Scotland for such a prohibition.
8. IFAW is delighted to see the inclusion in the Bill of section 25, which allows
for prohibitions on the keeping of certain animals on welfare grounds.
Paragraph 81 of the policy memorandum identifies primates as animals of
particular relevance to this section. Given the issues outlined above, IFAW
calls on the Environment and Rural Development Committee to urge
the Scottish Executive to introduce regulations to prohibit the
keeping of primates as pets under Section 25 of the Bill at the earliest
opportunity.
Other ‘exotic’ pets
9. IFAW would generally regard ‘exotic animals’ as any of the following:
a. Not domesticated over many generations; or
b. Rare or endangered (species listed on the CITES Appendices);
or
c. With special dietary, social, behavioural or environmental needs
that require the provision of special facilities and expert
2

Primates as Pets, London: MORI, October 2005, commissioned by IFAW
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knowledge on the part of a keeper to properly meet those needs;
or
d. Any animal that is the consequence of recent hybridisation with a
wild species (e.g. dog-wolf hybrids).
10. Animals destined for the exotic pet trade are essentially wild animals. They
are not domesticated animals, and thus if kept in captivity demand higher
and more specialised standards of husbandry and care than domesticated
pets. Such expertise is regularly beyond the capabilities and resources of
the general public (and sometimes even the average veterinary officer).
When problems arise the animals are either left to suffer or die in captivity,
or they face abandonment. IFAW maintains that preventing private
ownership is the most effective means of addressing this situation.
11. However, IFAW also recognizes that in some instances a prohibition may
not be currently realistic, and so therefore feels that the most pragmatic
measure is to develop regulatory controls, which should work towards
eliminating compromises of animal welfare and preventing cruelty. In the
absence of outright prohibitions (under section 25), the Bill offers two
possible (and complimentary) alternatives: licensing (section 24); and
codes of practice (section 34).
12. From the accompanying documents to the Bill, however, it is clear that
licensing is not being considered. IFAW would like to bring to the attention
of the Committee, the recent example of Belgian legislation in this regard,
where a list has been compiled of all those animals that may be kept
without a licence, as opposed to creating an exhaustive list of species
requiring a licence. This would allow the regulatory environment to keep
pace with the changes of habits within the exotics sector as new species
become fashionable, rather than constantly needing to revise lists and
regulations to include new species for licensing.
13. In the absence of a prohibition or a licensing scheme for exotic pets, IFAW
urges the Scottish Executive to prioritise the development of regulations
and codes of practice to promote the specific welfare needs of those
species involved in the exotic pet trade in the first instance. These
regulations should address issues such as breeding, trading, transfer,
minimum standards for housing and husbandry, hygiene, and protocols for
the prevention and control of infectious or contagious (including zoonotic)
disease.
Animal sanctuaries
14. The explanatory notes accompanying the Bill suggest that the 50 largest
animal sanctuaries in Scotland will be registered with their local authorities
subject to renewal every 5 years (paragraph 262). Registration will consist
of an initial inspection but no further inspection will be required unless the
details of the registration change or welfare concerns are raised. The
registration requirement is likely to be introduced in 2008.
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15. IFAW is concerned that there is currently no definition in the Bill or
accompanying documents as to what constitutes a sanctuary for the
purposes of animal welfare.
16. IFAW is also concerned as to why it is only the largest animal sanctuaries
that are to be registered, especially when it is often smaller sanctuaries
that struggle most to maintain high welfare standards. If the notion of risk,
used elsewhere in the Bill, is adopted for sanctuaries, then this would
suggest that smaller sanctuaries are likely to be in the higher risk category.
IFAW is interested as to how the Executive has arrived at the number of
50. IFAW does not believe the regulation of sanctuaries should be
dependent solely on the size of the sanctuary but rather should take into
account both the number AND the species of animal kept at the sanctuary,
which will identify the degree of husbandry and the facilities required.
17. Furthermore, IFAW does not believe a system of registration will be
adequate to ensure the welfare of animals in sanctuaries. IFAW believes
only a system of licensing, subject to regular inspection, can ensure
adequate welfare standards on a continuous basis. IFAW is pleased to see
that at least the 50 largest sanctuaries will be subject to an initial
inspection prior to registration. However, registration will only take place
every 5 years and circumstances can easily change over such a time
scale. 5 years in many cases may exceed the lifespan of animals in that
sanctuary. While the proposals suggest that inspections will take place
when welfare concerns come to light, it does not suggest how this will
happen. Many sanctuaries are not open to the public. Therefore, without
regular inspection or public scrutiny it is not clear how concerns would
come to the attention of authorities unless there is a more rigorous
inspection regime, such as that required under licensing.
18. The other criterion for triggering further inspection is that registration
details change. This seems sensible but the Executive will need to provide
clarification as to the kind of changes they envisage will trigger a further
inspection.
19. Both licensing and registration should also ensure that sanctuaries have a
policy of not breeding (to avoid capacity problems) and trading animals
(which may end up in inappropriate accommodation and therefore
exacerbate welfare problems).
20. IFAW is also concerned at the proposed date of introduction for
regulations for sanctuaries. The Bill proposes to introduce registration for
the 50 largest sanctuaries in 2008. The financial memorandum suggests
the introduction of the welfare offence will produce an initial rise
(approximately 10%) in the number of cases in the period immediately
after the Bill is enacted (para. 252). It is reasonable to expect therefore
that there will be an increase in the number of animals in need of rehoming following this initial rise in cases. However, IFAW is concerned that
without any regulation of sanctuaries until 2008 and even then only larger
sanctuaries, animals in need of re-homing may simply be diverted to
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sanctuaries with either poor welfare standards or without the capacity to
house them. This would not improve the situation of the animals involved
and would seem to run counter to the aims behind the new welfare
offence.
21. Even if a licensing regime is not introduced as part of the Bill as IFAW
believes it should, IFAW advocates regulation for all sanctuaries be
introduced at the earliest opportunity after the Bill is enacted. At the
very least, preparatory work should begin immediately to agree a
definition of a sanctuary; to establish accurately the capacity that
exist in the sanctuaries sector, should more animals be in need of rehoming following the introduction of the welfare offence; and to
produce codes of practice for sanctuaries.
Internet sales
22. At Westminster, the Animal Welfare Bill proposes to license Internet
traders of animals in England and Wales in the same way as pet shops.
Annex B of the memorandum on delegated powers for the Animal Health
and Welfare (Scotland) Bill contains an outline of the scope and content of
proposed regulations for the selling of pets in Scotland. IFAW is concerned
that this makes no mention of Internet selling, either for sites which
actually sell animals via the Internet or sites which facilitate sales by
private individuals, such as auction sites and chat rooms.
23. IFAW is concerned that this raises the possibility of Internet traders
relocating to Scotland to avoid the necessity of a pet shop licence. IFAW
does not think that it is desirable for such a cross-border issue to arise
from this Bill.
24. IFAW does not believe the Internet is a suitable forum for the trade in live
animals. Purchasers do not see the condition of animals prior to purchase;
it may be difficult to determine whether an animal is actually of the species
(or from the breeding stock) claimed by the seller (some species look very
similar but have different legal status that may require certification to make
a sale legal); the seller may not be able to determine the age of the
purchaser; the quick and easy nature of the Internet encourages ‘casual’
purchases without due regard to the levels of care and husbandry that will
be required for the animal purchased.
25. For these reasons IFAW would rather not see the sale of live animals over
the Internet. However, for those site owners and ISPs who do allow the
advertising and sale of live animals, there must be a statutory code of
practice in place to ensure both the highest possible standards of welfare,
and the legality of sales. Without such a code, the anonymous nature of
sales on the Internet will undermine other aspects of the Executive’s
proposed legislation, such as raising the age limit to 16 for the purchase of
pet animals, and the proposal in the regulations that vendors of all pet
animals provide care leaflets to prospective buyers and have a minimum
competency level for husbandry and care.
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26. One of the reasons listed for the proposed regulation on the selling of pets
is to “enable the regulation to be kept up to date and in line with
developments in animal welfare and good practice in the area of pet
vending”. 3 The sale of animals over the Internet is a growing
phenomenon 4 . IFAW is concerned that the regulation is at risk of already
being out of date if it does not consider Internet selling.
27. IFAW urges the Committee to recommend to the Scottish Executive
that the issue of the Internet trade in animals is included within the
scope of the proposed regulation on the selling of pets, either
through the Animal Health and Welfare (Scotland) Bill or in
partnership with Westminster through a Section 104 Order, so as to
avoid any undesirable cross-border trade arising unintentionally.
Disqualification orders
28. IFAW wishes to bring to the attention of the Committee the issue of
disqualification orders. Section 36 of the Bill allows for persons convicted
of an offence to be disqualified from undertaking certain activities in
relation to animals (e.g. owning, dealing, transporting), in addition to any
other penalties. The Animal Welfare Bill at Westminster contains
provisions to ensure that those convicted of serious cruelty to animals and
consequently disqualified from keeping animals in England and Wales are
also disqualified in Scotland. In its call for evidence the Committee stated it
intends to consider this matter as part of its scrutiny of the Scottish Bill,
and so would welcome any comments on whether it is appropriate for the
UK Parliament to legislate for Scotland on this.
29. IFAW believes this is an important step to ensure that cruel actions
are not simply relocated across the border, and those disqualified in
England and Wales are similarly disqualified in Scotland. However, it
is unclear from the Scottish Bill whether a disqualification relating to
a person convicted in Scottish courts would also be applicable in
England and Wales, and therefore urges the Committee to seek
clarification from the Executive on this matter.

3

Memorandum on delegated powers, Animal Health and Welfare (Scotland) Bill, para. 159
See ‘Caught in the web: Wildlife trade on the Internet’, London: IFAW, August 2005
http://www.caughtintheweb.co.uk/site/c.omL4KkN2LtH/b.951745/k.736C/Caught_in_the_Web
__Home.htm
4
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SUBMISSION FROM THE ROYAL ZOOLOGICAL SOCIETY OF SCOTLAND
The Royal Zoological Society of Scotland welcomes the opportunity to provide
evidence to the Environment and Rural Development Committee in their
consideration of the Animal Health & Welfare (Scotland) Bill.
The Royal Zoological Society of Scotland is a charity and Society of 18,000
members. It owns Edinburgh Zoo and the Highland Wildlife Park (HWP) in
Kincraig. It operates Scotland’s only zoo.
The Society was established in 1909 and has operated Edinburgh Zoo on
Corstorphine Hill since 1913. The Society was granted a Royal Charter in
1948. The Society houses the Scottish national collection of exotic animals.
The Society has three charitable aims; conservation, education and research
related to wildlife. The Society’s Mission is ‘to inspire and excite our visitors
with the wonder of living animals and so to promote the conservation of
threatened species and habitats’.
Edinburgh Zoo attracts over 600,000 visitors per year and is Scotland’s
second largest paid visitor attraction. HWP receives 65,000 visitors. Over 99%
of the Society’s income is derived from its members and visitors. One third of
the visitors are children and over 25,000 schoolchildren are taught in the
Education centre each year.
The Society is custodian to over one thousand animals and over 150 species.
75% of its animal collection has a conservation status of vulnerable or worse
as defined by the IUCN. The Society participates in over 50 ex-situ
international breeding programmes. Five members of its staff have
responsibility for managing individual programmes for the whole of Europe.
The Society is a member of the World Association of Zoos and Aquariums
(WAZA), the European Association of Zoos and Aquariums (EAZA) and the
British and Irish Association of Zoos and Aquariums (BIAZA) all of which have
strict membership rules, inspection processes, and husbandry guidelines in
place to ensure that the highest standards of care are provided for species of
animals which are being managed in a joint approach by zoos across the
world
Edinburgh Zoo and HWP are licensed and controlled by the Zoo Licensing Act
1981(Amendment) (Scotland) Regulations 2002. The relevant regulations and
codes of practice accompanying this legislation are set down in the Secretary
of State’s Standards of Modern Zoo Practice (SSSMZP). These standards are
reviewed and regularly updated by the UK Zoos Forum and therefore are the
best available standards pertaining to the welfare of animals in zoos. It is
important that the specific needs of zoo animals are always addressed by
those with expertise and experience in this specialised area.
In addition the Royal (Dick) School of Veterinary Studies of Edinburgh
University provides a weekly veterinary monitoring and clinical service to
Edinburgh Zoo.
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We are greatly concerned that the Animal Health and Welfare Bill’s intention
to provide powers to the Scottish Executive to prohibit the keeping of some
animal species (Clause 25) may impact negatively on RZSS’s national and
international role as a centre of excellence for animal conservation. For the
Society to fulfil properly its charitable aims it is important that it is able to
participate fully in international conservation breeding programmes.
Prohibiting the Society from keeping certain animals could prevent Scotland’s
only zoo from carrying out that role.
This power could conflict with the Zoo Licensing Act and the accompanying
standards. It is important that zoo experts and in particular the UK Zoos
Forum are considered the expert body whenever there is a proposal to
prohibit the keeping of certain species in zoos.
The Society has a Memorandum of Understanding with seven of Scotland’s
leading universities. Its purpose is to encourage non-invasive conservation
research between academic institutions and the Society in order to combine
the complementary strengths of each. This initiative would be compromised if
decisions about which animals could and could not be held in the zoo were to
be made by people not experienced in zoo management.
The Society agrees that the power to prohibit the keeping of exotic animals in
domestic premises may be required for those species with complex care and
welfare requirements, e.g. primates.
Similarly the care and welfare of exotic animals in zoos is fully addressed
through the legislation and codes of practice described above. It would be
counter-productive and overly bureaucratic to introduce further legislation on
this matter relating to zoos.
The Animal Health and Welfare Bill currently being considered by the UK
Parliament does not have the equivalent of Clause 25 (Prohibition of keeping
certain animals) of the Scottish Bill. This raises the query as to why it has
been included north of the border. Including this Clause in the Bill and using
its powers in the context of Edinburgh Zoo would place the Society at a
considerable disadvantage to English and Welsh zoos.
We propose that the Bill should be amended to exclude zoos and other
organisations that hold wild animals, if they are members of BIAZA and/or
EAZA, and are participating in international conservation breeding
programmes.
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Animal Health and Welfare
(Scotland) Bill: Stage 1
10:09
The Convener: Agenda item 2 is the third of our
six planned evidence sessions at stage 1 of the
Animal Health and Welfare (Scotland) Bill, which
was introduced on 5 October. Our role, as the lead
committee, is to consider the provisions in the bill
and to report to Parliament with a recommendation
on whether the general principles of the bill should
be agreed to. For our evidence sessions, many
witnesses with specific expertise on or an interest
in key elements of the bill will come before us. We
issued an open call for written evidence and have
received a number of submissions, which have
been circulated to members. Members of the
public who are interested can find those
submissions on the committee’s web page.
I welcome our first panel of witnesses: Professor
Christopher Wathes, chair of the Farm Animal
Welfare Council, and Peter Stevenson, political
adviser for Advocates for Animals. With this panel,
we hope to focus on the animal welfare provisions
and, in particular, on how they relate to farmed
animals. We shall also hear comments from
Advocates for Animals on the animal health
provisions, so we could explore a range of issues.
As with previous witnesses, we will not take
opening statements, but members have been able
to read the written evidence that the witnesses
submitted.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): Before we begin, may I raise again a
matter that I raised earlier? There appears to be a
delay in issuing the Official Report of our
meetings. Last week’s report, for example, arrived
only this morning, and I know that one or two of
the witnesses have had difficulty because they
could not, through webcasts or by other means,
find out what went on at last week’s meeting. Can
you give us any background on why it is taking so
long to produce the Official Report?
The Convener: Thank you for raising that point
with me earlier. In essence, the reason is pressure
of work in the official report, partly because of the
tram bills committees, which are meeting in
addition to regular committees. However, we have
investigated the matter and it is possible to see the
evidence sessions that we have held thus far on
the webcast. We shall endeavour to ensure that
members have exactly the right web address so
that their constituents can view the meeting. That
is probably the best way to help at the moment.
Mr Brocklebank: Thank you.
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The Convener: Who would like to kick off with
questions?
Elaine Smith (Coatbridge and Chryston)
(Lab): I have a question for Mr Stevenson from
Advocates for Animals about vaccination policy.
Your submission states that you advocate a
vaccinate-to-live policy, and I am interested in
hearing more detailed comments on that. Why
should it not be a vaccinate-to-slaughter policy?
Could you spell out your objections for us?
Peter Stevenson (Advocates for Animals):
There was a feeling at the time of the 2001
outbreak of foot-and-mouth disease—and that
feeling has grown in a number of scientific reports
since then—that more use should have been
made of vaccination. I do not think that anybody is
claiming that a major disease outbreak can be
dealt with by vaccination alone, but the Royal
Society’s report “Infectious diseases in livestock”
suggests that a combination of methods should be
used. Of course infected animals and those
animals that have had dangerous contact with
infected animals have to be slaughtered, but there
is a growing feeling that the idea of simply massslaughtering all the animals within quite a wide
radius of an infected farm should be called into
question more and more and that vaccination has
an important role to play.
Many people in animal protection organisations
and many members of the public feel
uncomfortable with the idea that one might
vaccinate animals and then just slaughter them
anyway. They feel that, if one is vaccinating
animals, that should be done to allow them to live
out their natural commercial lives, so that they
would be slaughtered at the normal age for their
species. Indeed, the bill makes it clear that the
only reason for vaccinating to kill would be to allow
an earlier return to international trade. Under the
complex OIE rules that determine when one can
go back to trading after a disease outbreak,
vaccinating to live would delay a return to trade, by
and large, by only about three months. That is not
a long delay.
10:15
Elaine Smith: Are you saying that it is somehow
cruel to vaccinate and then slaughter an animal to
avoid that three-month delay? Why is that such an
issue for you? After all, you have said that these
animals are for commercial purposes. Why should
they not be vaccinated, if it benefits trade?
Peter Stevenson: I am offended by the idea
that a huge number of animals have to be
slaughtered to control an outbreak of disease, no
matter whether the slaughter happens immediately
or after vaccination—unless such a measure is
absolutely necessary because the animals are
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infected or have been in dangerous contact. To
me, the whole point of vaccination is to reduce the
number of animals that have to be culled—after
all, in 2001, millions of animals were
slaughtered—and to allow them to live to the
normal commercial age. I do not think that the
mere desire to get back to trading a little bit earlier
is a good reason for having a vaccinate-to-kill
policy. We should have a vaccinate-to-live policy.
The bill should be amended to ensure that the
minister is able to introduce a vaccinate-to-kill
policy only if veterinary advice shows that it is
needed to control a disease outbreak and not just
because it allows people to get back to trading a
bit more quickly.
Elaine Smith: In your submission, you say that
the desire for
“extended slaughter powers runs counter to the widely
accepted view that vaccination rather than mass killing
should play a leading role in tackling any future FMD
outbreak”

and that you believe that
“the existing slaughter powers are already sufficiently wide
and that … new powers”

could be “open to abuse”. Why might the
Executive abuse those new powers?
Peter Stevenson: The existing powers are very
broad. For example, I—and, I think, many
people—believe that under the powers that were
used in 2001, far too many perfectly healthy
animals were killed. That is the view not just of our
non-governmental organisation, but of the
lessons-learned inquiry.
On the new powers, as a solicitor—albeit an
English one—I have seen no legislation, on animal
welfare or otherwise, that has been drawn so
broadly. Under the bill, the minister can slaughter
animals if they are infected, if they have been in
contact with an infected animal or if they have
been exposed to any infected animal, if he thinks
fit. That provision is extraordinarily broad. It could
never be challenged in the courts under a judicial
review, because in such actions one must be able
to show that the minister has acted unlawfully. The
bill gives the minister a blank cheque.
The new extended powers must be reined in, at
least by stipulating that the minister must act on
veterinary advice. Moreover, I would prefer it if,
instead of the minister being able to slaughter
animals if he thinks fit, he were able to do so if he
thought it was necessary to control the disease
outbreak. The powers are far too wide.
Elaine Smith: So to improve the bill you
suggest that there needs to be more justification
for slaughter.
Peter Stevenson: Yes. Basically, the minister
should act on veterinary advice. I am sure that he
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would assure us that that would happen, but the
point is that such a requirement should be
specified in the legislation.
Mr Brocklebank: From what I understand, you
think that the ministerial powers on slaughtering
are too extensive and that they should be
accompanied by a stipulation that ministers must
follow veterinary advice. However, at our previous
meeting, it was suggested that ministers
sometimes have to act with such speed that,
because not enough vets are available, it is not
always possible to get that advice as quickly as
possible. Do you accept that?
Peter Stevenson: No. I find it inconceivable
that, in a major disease outbreak, the minister will
not be able to speak to the chief veterinary officer
or another senior veterinary officer, if only on a
mobile phone. If necessary, a minister can get the
appropriate veterinary advice speedily.
Mr Brocklebank: How could that be phrased or
covered in the bill to make it legally watertight? I
presume that, in any case, the minister would not
take such a step without some kind of veterinary
advice.
Peter Stevenson: A similar phrase is used in
other parts of the bill. For example, section 14
gives ministers the power to extend the definition
of animal to other animals that are not currently
included
“on the basis of scientific evidence”.

That phrase, or a similar one such as “on the basis
of veterinary advice” would be appropriate.
The second amendment that I would like is for
the term “if they think fit” to be tightened up,
because it is terribly broad. In relation to the use of
the proposed new powers rather than the existing
ones, the phrase should be “if they think it is
necessary to control the outbreak effectively”. That
higher test is needed. Mass slaughter should not
be the first resort; it should be nearer to being the
last resort, particularly with the proposed new
extended powers.
Mr Brocklebank: Is the bill tight enough on the
action that people can take if the ministers decide,
with veterinary advice, that a person’s animals
must be slaughtered? Are you satisfied that there
is sufficient right of appeal against that? During the
foot-and-mouth disease outbreak, people with
sanctuaries and other facilities in which animals
were under protection had to go to the legal
system to get affidavits to protect the animals.
Should there be more legal guidance on what
people can do in such circumstances?
Peter Stevenson: There will be no right of
appeal in relation to the new extended powers. In
responding to members of the public who have
written about the issue, the Executive has stated
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that judicial review is possible. That suggestion is
a little naughty—I do not see how, as the bill is
drafted, anyone could go to judicial review on the
issue, because to do so one would have to show
that a minister had acted unlawfully. However, as
the power is so broad, the minister would not have
acted unlawfully—he would just have said, “I think
fit.” If the wording was circumscribed so that
veterinary advice was required and so that the
requirement was not just that the ministers thought
fit, but that they thought that the slaughter was
necessary to control the outbreak, judicial review
might be possible.
Some of the animals in sanctuaries and pet farm
animals that were slaughtered during the foot-andmouth outbreak were perfectly healthy, but the
Executive took an inflexible attitude. The
compensation that will be required under the bill
might be what commercial farmers want but, for
people who have pet farm animals or a sanctuary,
monetary compensation is not the issue. I would
like a higher test when it comes to slaughtering pet
farm animals or animals in sanctuaries so that
ministers would have to show that the animals had
been infected or had been in dangerous contact
with an infected animal. I would like a higher
hurdle in relation to those animals.
Rob Gibson (Highlands and Islands) (SNP):
The evidence from the Shetland Sheep Society
states:
“Vaccination for eventual slaughter is not an acceptable
option. Contiguous stock should be tested for disease:
positive result invokes slaughter, negative result could
invoke vaccination. Contiguous stock should be isolated
and monitored. More use should be made of diagnostic
tests.”

Do the panel members think that that would be an
appropriate approach for rare breeds?
Peter Stevenson: Yes. I should have included
rare breeds in my comments on pet farm animals
and animals in sanctuaries, for which special
provision must be made. I did not catch all the
comments from the Shetland Sheep Society, but I
agree broadly that we should move to slaughter
only after tests have shown that the animals are
infected and that if we are vaccinating, we should
vaccinate to live and not to kill. That is particularly
important with rare breeds.
Rob Gibson: We are talking about beasts that
are found mainly on fairly remote islands, but
diseases can nevertheless be carried to those
places. However, some breeds are so rare that a
special approach might be required. Does the
other panel member agree with Peter Stevenson?
Professor Christopher Wathes (Farm Animal
Welfare Council): It would be useful to get special
exemptions in particular circumstances.
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Rob Gibson: Because of the rarity of certain
breeds.
During the cull in 2001 in Wigtownshire, healthy
beasts were slaughtered on 109 farms, while
infected beasts were slaughtered on only one
farm. That compares with ratios of 13:1 in Wales
and 27:1 in Gloucestershire. We found ourselves
calling that a success. Was it a successful way of
dealing with the outbreak?
Peter Stevenson: No. Clearly, it was not a
success and far too many healthy animals were
slaughtered. Indeed, the lessons-learned inquiry
that was set up after the outbreak said that most
contiguous premises—in other words, those on
which animals were slaughtered—were not
infected and probably would not have become
infected.
I like to think that, when we next face a disease
outbreak, we will not go down the road that we
went down in 2001 and that a much more subtle
and varied approach to controlling disease will be
taken than simply slaughtering every animal in a
3km radius of an infected farm.
Rob Gibson: Do you have a suggestion about
the wording in this case? That is the nub of the
problem. You say that the powers are too wide,
but how can they be stated given that there have
to be exceptions or alterations to the approach,
two examples of which I have given you?
Peter Stevenson: Certainly, any wording must
be included in the bill; it is not enough to rely on
assurances from the Executive. That is not to say
that one does not trust the Executive, but the fact
is that ministers change. There must be some
form of wording that would permit the slaughter of
rare breeds, sanctuary animals and those on pet
farms only if the minister had established that the
animals were infected or had possibly been in
contact with an infected animal. That would tighten
the situation.
The Convener: We heard evidence from earlier
panels about the forward planning that would take
place and the monitoring of various diseases that
would be done as outbreaks occurred. That was
one of the issues that we discussed at great length
with the first couple of witness panels.
Maureen Macmillan will introduce a new topic.
Maureen Macmillan (Highlands and Islands)
(Lab): I want to ask about animal mutilations or
acts of surgery—people who disapprove of them
call them the former and people who agree with
them call them the latter. We have had evidence
from farmers to the effect that those acts of
surgery are necessary for the welfare of some
farm animals. Professor Wathes, in your
submission, you question whether some of the
mutilations would be necessary if there were
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better understanding of the husbandry of animals
such as pigs. For example, rather than cutting off
pigs’ tails, we could address the reasons for tail
biting.
Professor Wathes: Pending the outcome of
current research into the causes of tail biting and
other injurious behaviours in pigs, it is sensible to
allow the form of mutilation known as tail docking.
The main contention of the Farm Animal Welfare
Council is that the appropriate legislative
framework should be in place. Because mutilation
is the lesser of two evils, our main concern was
about implementation, not whether mutilation
should be allowed.
Maureen Macmillan: Are you happy with
current practice on farms in relation to the acts of
surgery?
Professor Wathes: Where veterinary advice
shows that such acts are in the long-term best
interests of the animals, the short-term suffering
that is entailed by the mutilation is justified by the
long-term gain.
Maureen Macmillan: Mr Stevenson, do you
have the same views?
Peter Stevenson: I take a rather different view,
I am afraid. From both scientific and practical
experience, the factors that are involved in tail
biting have been known for a long time. Often, it is
to do with keeping pigs in barren environments so
that there is nothing that they can do with their
foraging and rooting instincts. In a barren pig pen,
they will tend to turn to whatever is there, which
will tend to be the tails of other pigs. Tail biting
starts off almost as chewing rather than as an
aggressive behaviour. However, as the pigs see
blood, the chewing begins to develop into biting.
A range of factors can be used to prevent tail
biting. The law—at a European Union level and,
therefore, at a Scottish level—prohibits the routine
tail docking of pigs and says that it can be done
only if the farmer has first taken other measures to
stop tail biting. If he has taken those other
measures, such as giving the pigs more space
and straw, but those measures have failed, he can
then tail dock. The permission to tail dock is
narrow.
What worries me from investigations that we
have made on Scottish farms is that a substantial
number of Scottish farmers are ignoring European
and Scottish law and are just carrying on routinely
tail docking illegally. We have real problems. Pig
farmers should be required to comply with the law.
Enough is known for us to say that the current law
is good and that tail docking should be permitted
only if other methods of dealing with tail biting
have failed.
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10:30
Maureen Macmillan: So the law exists already,
but it is not being adhered to.
Peter Stevenson: Yes, the law has been in
force since 2003.
Maureen Macmillan: There is controversy
about whether working dogs should have their tails
docked. The argument for docking is that their tails
might be damaged when they go after game
through briars and brambles. I believe that neither
of you is comfortable with that argument.
Professor Wathes: I would like to confine my
advice to the committee to farm animals rather
than working dogs.

Maureen Macmillan: Thank you for that
endorsement of the Scottish Executive and
Parliament.
I want to press Peter Stevenson a bit more
about the tail docking of dogs. You said that there
was scientific advice that the practice is cruel and
painful for the dog. Is it painful even for tiny
puppies?
Peter Stevenson: Yes.
Maureen Macmillan: I have heard that when a
pup is only a few days old, its tail can be docked
perfectly painlessly.

Peter Stevenson: Yes. We believe that tail
docking of dogs, like tail docking of pigs, should
not be happening. The bill as drafted prohibits
mutilations but allows the minister to make
exceptions. We hope that those exceptions will be
as narrow as possible. Docking of a dog’s tail
should be carried out only for therapeutic reasons,
such as if a dog has a diseased or injured tail,
which the vet advises needs to be amputated
wholly or in part. However, the idea of docking
working dogs’ tails on a preventive or prophylactic
basis is unacceptable and the argument for it is
not borne out by the evidence. With working dogs
such as terriers and various spaniels, tail docking
is arbitrary. Some breeds traditionally have their
tails docked, but others do not. Tail docking is
being carried out for cosmetic and breed standard
reasons.

Peter Stevenson: That is one of the myths
perpetuated by those who wish to carry on tail
docking of puppies. The scientific evidence shows
that, if anything, a young puppy will feel the pain
more than an older dog. I cannot remember all the
details, but the issue is to do with the make-up of
the dog’s nervous system. The idea that a young
puppy will not feel the pain is simply scientifically
incorrect. Similar research has been done on
lambs. A few years ago there used to be a notion
that tail docking and castration of very young
lambs was not painful, but all the scientific
research shows that it is painful. The amount of
pain is pretty well the same at any age; it is not
reduced because the lamb is young. The idea that
a young puppy does not feel it is scientifically
unfounded.

Professor Wathes: I would like to make two
further points. First, FAWC is looking into the
welfare consequences of tail docking and
castration of lambs, on which it will publish a
report next year advising ministers on the
practicalities of local anaesthetics and analgesics.
Secondly, I congratulate the Scottish Executive on
introducing an animal health and welfare plan
under the rural development programme, which
will mean that certain mutilations of farm animals
will need to be considered alongside veterinary
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advice. Those plans have not yet been introduced
in England and Wales; Scotland is pioneering their
development and implementation here, which is
excellent news for farm animal welfare in the long
run.

Maureen Macmillan: I understand that. I am
sure that Peter Stevenson will have something to
say.

The evidence is that few dogs have tail injuries
and most of those injuries can be dealt with by
simple first aid. They are not a huge trauma. To
subject every puppy of certain breeds to the
mutilation of tail docking, which the science has
established is painful—sometimes acutely and
sometimes for a prolonged period—just because a
few of them might injure their tails is totally
unacceptable. Tail docking should be carried out
only for therapeutic reasons and not as a
preventive measure.
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Maureen Macmillan: Will you let us know how
to get hold of that scientific research?
Peter Stevenson: Yes, of course. If I may, I will
write to the clerk to cite the research.
The Convener: We would appreciate that,
because the issue of whether pain and suffering
are involved is obviously contentious.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): The bill puts a duty of care on a wider
range of people than just farmers; it also puts a
duty of care on people who keep domestic
animals, which will require inspection and
enforcement. What are your views on the financial
implications of the extra work that will result from
the bill?
Professor Wathes: You touch on an incredibly
complex area—the economics of farm animal
welfare. What is it that determines that the price of
bottled water is two to three times that of bottled
milk in the supermarket? FAWC will probably
investigate the economics of farm animal
welfare—including the costs of regulation and
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other issues—in a report in the next few years. It is
tricky to understand fully where the costs are
incurred and by whom they are borne. An
investigation would allow us to expose once and
for all who is making a profit out of farming.
Mr Ruskell: Do you believe that the financial
memorandum
that
accompanies
the
bill
adequately lays out the additional costs of the
legislation?
Professor Wathes: We stated in our
submission that we were a little surprised that
more funds would not be made available to local
authorities to enforce the bill, but we have not
done the detailed financial calculations on how
much extra we think local authorities would need.
Peter Stevenson: The financial implications for
the individual owners of animals are not
necessarily that great, as in the end those people
are being asked merely to treat the animals
according to reasonable standards. However,
there are implications for local authorities. Local
authorities already license things such as pet
shops, kennels and the keeping of dangerous wild
animals, but they will now be asked to license and
therefore enforce conditions in other areas, such
as the welcome provision that dealers in
puppies—in particular, we are thinking of puppies
that come from puppy farms in Ireland—will also
have to be licensed. The resource implications will
not only be financial, but will relate to expertise.
We already have a problem. Although some
local authorities do an excellent job of enforcing
animal welfare legislation, others do not. Local
authorities are already stretched, as there are so
many areas in which they have to enforce the law
and they do not always have the expertise—many
local authorities do not have even one employee
whose full-time task is the enforcement of the
range of animal welfare legislation that they are
meant to enforce. The Executive must work with
local authorities to find out how they can be given
more resources and expertise. Otherwise, we will
find that a lot of the legislation is not enforced or is
inconsistently enforced and that standards of
enforcement
vary
considerably
between
authorities.
Mr Ruskell: You mentioned that local authorities
might have to spend more to roll out the licensing
that the bill provides for. What about other issues
on which the bill touches? Have their implications
been laid out adequately in the financial
memorandum? I am thinking in particular about
situations when people breach the duty of care.
Will that have financial implications if there are
more requirements for the police or local authority
inspectors to visit premises?
Peter Stevenson: Yes. That is another area in
which the police and local authorities will get
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involved. That will have implications. My biggest
worry, apart from the obvious financial one, is the
lack of expertise. I am not saying that all
authorities lack the expertise, but some do. Some
of the areas concerned are difficult. If the same
person has to go and look at pet shops, puppy
farms, dangerous wild animals and boarding
kennels, they will need an awfully broad range of
expertise.
Another concern is the Executive’s proposal, in
one of the accompanying documents, for the
various licences generally to run for three years—
currently, they usually run for just one year or
slightly longer. I do not mind the licence running
for three years but it is imperative that inspections
under the licence be undertaken by the local
authority annually. After all, a lot of things can go
wrong in a year. An establishment that is well run
now could deteriorate rapidly over a year. If it is
going to be inspected only once every three years,
that is a problem. Therefore, despite the resource
implications, inspections should be annual—with
the obvious proviso that, if the authority finds a
real problem, it may suspend or withdraw the
licence.
The Convener: At the moment, the licence lasts
for one year, so an automatic inspection goes with
the granting of the licence. Are you saying that
there would automatically be three-yearly
inspections if the licences were provided on a
three-year basis?
Peter
Stevenson:
At
the
moment,
circumstances vary with each little bit of
legislation, so it is hard to make a general
statement. The Executive seems to want threeyear licences, which would worry me if it meant
having three-yearly inspections. I do not have a
problem with the three-year licences as long as
there is an annual inspection so that, if a problem
arises, the licence can be withdrawn before it runs
its full three years.
The Convener: We can take up that issue with
the minister when he comes before us in a few
weeks’ time.
Thank you very much for that evidence. We
have two other panels to hear from, so I imagine
that one or two of the questions will arise again.
10:42
Meeting suspended.
10:43
On resuming—
The Convener: I welcome members of panel 2.
We have with us Mike Robson, president of the
Scottish branch of the British Veterinary
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Association; Lynne Hill, president of the Royal
College of Veterinary Surgeons; and Dr Mark
Eisler, head of the animal health and welfare
division of the Royal (Dick) School of Veterinary
Studies at the University of Edinburgh. I thank you
all for coming this morning and for giving us your
written statements in advance.

Lynne Hill (Royal College of Veterinary
Surgeons): I agree. Even animals that have their
tails docked for therapeutic reasons—when the tail
has been amputated correctly and under general
anaesthetic—can continue to show some pain
from the tail. The procedure can have longer-term
effects.

We have invited you to give us a broad overview
of the health and welfare provisions in the bill,
particularly from the perspective of the business
and regulation of the veterinary profession. Quite a
few questions have already come up, both this
morning and previously, about the role of vets in
providing ministers with advice. The role of
farmers has also been mentioned. There is a lot to
discuss and Nora Radcliffe will kick off.

Nora Radcliffe: I suppose that it mirrors what
humans feel with an amputated limb.

Nora Radcliffe (Gordon) (LD): I notice that the
British Veterinary Association thinks that the
definition of “animal” in the bill could be widened,
because there is scientific evidence that
invertebrates suffer pain. Could you expand on
that a little?

Mike
Robson:
The
British
Veterinary
Association has not discussed that matter, but it is
obvious from the discussions earlier this morning
that it is a real problem. In our submission, we
noted concern about inspectors being asked to
make life-and-death decisions about animals. It
can be challenging for a vet to make an on-thespot diagnosis; without a vet’s experience and
training, it is virtually impossible to make such a
diagnosis. An animal that one might perceive to be
in dire straits might not be at all, so there is a real
danger of somebody who is not qualified to give a
diagnosis making the wrong decision. There is
obviously a role for better communication or a line
of command leading back to veterinary advice for
inspectors in the field. At the moment, that is not
straightforward for local authorities, because there
are no longer—and have not been for years—any
county veterinary surgeons.

Mike
Robson
(British
Veterinary
Association): That was noted as an omission.
Given the information that has recently been made
available, we felt it appropriate that the definition
should be expanded to cover those categories of
animals.
Nora Radcliffe: The bill contains provision to
expand the definition. You think that it can now be
expanded in the light of current evidence.
Mike Robson: Yes.
Nora Radcliffe: With your combined expertise,
perhaps you could talk about mutilation, in
particular the question whether very young
puppies suffer pain if their tails are docked.
10:45
Mike Robson: I have been in practice for quite
a number of years and it is about 10 years since
we stopped doing any docking. The perception
from practice is that the dogs certainly feel pain. I
have no doubt about that. I do not have evidence
to cite for you, but the point is generally accepted
in veterinary circles in several countries, some of
which are already more progressive in their
attitudes towards tail docking in dogs. For
instance, in Austria, our colleagues are obliged to
report to the authorities owners of dogs that have
been docked.
Dr Mark Eisler (University of Edinburgh):
There is some evidence from work in other
animals, particularly mice, that amputation of part
of the tail can produce a substantial long-term—
and possibly permanent—increase in the
sensitivity to painful stimulation of the tail and hind
limbs. I do not have the reference for that work
available today, but I can obtain it for you.
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Lynne Hill: Yes.
Nora Radcliffe: The other area that I want to
explore with you is the training of inspectors. Do
you have views about the level of training that
would be required and who should train
inspectors?

There is an obvious need for training, because
animal welfare is fraught with problems of
definition and recognition. There is currently a
Europe-wide project to give better definitions to
welfare standards. I hope that the bill is flexible
enough to incorporate those standards as they
become clearer. We have an opportunity to
enhance the standard of inspection.
Lynne Hill: The Royal College of Veterinary
Surgeons feels that nobody should undertake any
type of inspection—whether an inspection of
premises or an inspection that is even more
important to animal welfare—without sufficient and
proper training. We would always support a proper
training scheme, which would have to involve
veterinary surgeons training inspectors. That is
vital for the public interest and for public
confidence in inspections.
The Convener: That issue was raised with the
previous panel of witnesses, who were concerned
that local authorities might be stretched in trying to
provide the right range of expertise, given their
new responsibilities under the bill. Should
safeguards be built into the bill or should they be
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introduced through secondary legislation? How
should the training issue be resolved?
Lynne Hill: The bill should assume that there
will be training of inspectors. That should be built
in as a fundamental starting point. If it were to
come later, that would be too late and wrong.
I also support what was said earlier about the
three-yearly inspections of premises used for
purposes licensed under section 24. The Royal
College of Veterinary Surgeons is concerned that
a situation can change greatly within three years.
Although the licensing could be for longer, we feel
strongly that premises should be inspected
annually, in general terms. I accept that the bill
says that there might be a grading, with some
being inspected every year, some every 18
months and some even less frequently, but we
think that there should be an annual inspection.
Mr Ruskell: You have no doubt heard the
evidence that has been presented to the
committee about ministerial powers over
slaughter. We have had advice to the effect that a
requirement for veterinary advice should be built
into the bill. What are your views on that? I am
particularly interested to know exactly when and
how in a disease outbreak you feel that veterinary
advice should be introduced. We are trying to work
out how ministers should be taking advice, which
body they should go to and at what point in the
process the advice should be introduced.
Lynne Hill: With a disease outbreak, there must
be veterinary advice from the start. It has to be
available almost before the outbreak takes place,
which is why, within the Department for
Environment, Food and Rural Affairs, there are
contingency plans for disease. DEFRA has set up
links and committees that will enable it to call on
certain people’s expertise at any point. Veterinary
advice must be available in anticipation of a
disease outbreak and must be absolutely involved
from the beginning of an outbreak.
One concern of the veterinary profession has
been about the contiguous cull that took place
during the foot-and-mouth outbreak. As has been
stated, the evidence that is coming out now shows
that a number of people who could have given
veterinary advice would have had a different
opinion on whether the contiguous cull should
have taken place and doubt whether it had any
effect on disease control, because the disease
was under control before the contiguous cull was
started. Our concerns at this point are that, if the
minister is given the powers but it is not a
requirement that veterinary advice must be
forthcoming and taken into account from an early
stage, we could make similar mistakes again.
Mr Ruskell: Is there a statutory requirement for
veterinary advice to be built into the contingency
planning process at the moment?
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Lynne Hill: I do not know the answer to that. I
know that a number of committees have veterinary
advice within them and, obviously, the chief
veterinary officer would be involved. One of the
problems last time was that the advice from the
modellers was sometimes at odds with the
veterinary advice. My colleagues might be able to
talk further about that.
Dr Eisler: I endorse what Lynne Hill has just
said. It is important that the advice that is given is
multidisciplinary. Different groups of experts will
bring different skills to the table in deciding on a
policy to control a disease outbreak in real time. I
think that the veterinary profession has a great
deal to offer because of its extensive range of
practical experience of controlling animal disease
and its intimate knowledge of the workings of
farms, the movement of animals and the nature of
animal diseases. That is not to say that valuable
input cannot be made by other groups, such as
epidemiological modellers. There are pitfalls,
though, in taking advice exclusively from one
group without considering the weight of evidence
and encouraging dialogue among those different
groups in order to formulate the best strategy.
Mr Ruskell: Under the bill, should ministers be
consulting only veterinary surgeons or should a
range of stakeholders be included? We have had
calls for veterinary advice to be included in the bill
but you suggested that the views of
epidemiological modellers would also be useful. I
know that they featured heavily in the foot-andmouth outbreak. Does their participation have to
be specified in the bill?
Dr Eisler: No, but it could be specified that a
range of disciplines should be consulted. The
veterinary profession should be specifically
identified because controlling infectious animal
diseases is a core activity of veterinary surgeons.
Their omission would be wholly unacceptable.
Mike Robson: Although we rather tend to hark
back to foot-and-mouth disease as an example,
we should remember that the bill covers all
diseases and that, at some point, novel diseases
that we are not familiar with are likely to emerge.
With the carte blanche that the minister will have
to control something that might not be well defined
or to which there might not be any neat answers,
we have to be careful that in such circumstances
he does not shoot from the hip instead of acting
under a proper protocol. It strikes me that the bill
does not provide for any approach to a novel
disease. Indeed, most of part 1 is based on
modelling that was carried out on the foot-andmouth outbreak.
I certainly agree that veterinary input is essential
at the initiation of any measures. However, as we
have said, people such as virologists and
immunologists are also involved in animal disease
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and their knowledge is essential in allowing us to
reach appropriate decisions.
Dr Eisler: It is also worth mentioning that many
emerging human diseases are, in fact, zoonotic
diseases that originate in animals. One good
example is the recent outbreak of west Nile virus
in the United States, which has spread widely
across North America and caused a large number
of human fatalities. The considerable delay in
identifying the agent of the outbreak resulted from
a lack of communication between the veterinary
and medical professions. As a result, given the
importance and extent of the threat of zoonotic
diseases in the emerging disease category, we
should also point out that including the medical
profession in the process and encouraging
dialogue between the medical and veterinary
professions on new, unforeseen disease
outbreaks should be given prominence.
The Convener: I notice that quite a range of
people could be involved in such a process. I see
from my notes from previous meetings that people
have raised the issue of the advance planning,
discussion and dialogue that should take place
with key parties before any outbreak happens.
From your comments, it appears that contacting
people after an outbreak does not give enough
time to establish such networks. Perhaps the
answer lies partly in the upfront work on long-term
emergency planning that we discussed last week,
as such an approach will allow people to know
who the experts are and whom to call on in such
crises.
We got the sense that diseases are being
monitored all the time, so we must ensure that that
work is plugged directly into the overall
management of these matters. Could aspects of
that advance planning be included in the bill or
form part of its background? Instead of focusing
on how we deal with a new disease that no one is
able to identify, do you have any views on the dayto-day, regular monitoring of west Nile virus, avian
flu and other diseases that could affect farmed
animals?
Mike Robson: The Scottish Executive
Environment and Rural Affairs Department is very
aware of the need for disease surveillance and
various steps are being taken to improve the
situation. For example, part of the animal health
and welfare strategy is to monitor disease levels at
the farming end through the database of farm
animals.
Rob Gibson: With the previous panel of
witnesses, I took the liberty of quoting from the
Royal (Dick) School of Veterinary Studies
submission on the number of healthy animals that
were killed in Wigtownshire as a result of foot-andmouth disease compared with the number of
animals that were actually affected by the disease.
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The submission also says:
“Moreover, subsequent analyses of the 2001 field data,
reported in peer-reviewed journals, consistently refute the
value, need, or desirability of such a culling policy”.

In the light of that statement, do you think that the
minister should have such wide powers to
slaughter animals in the event of a disease
outbreak?
11:00
Dr Eisler: Wide powers are useful, but they
must be used judiciously. As you rightly point out,
in the case of the foot-and-mouth disease
outbreak there are, with hindsight, grave question
marks over the usefulness of the contiguous cull,
particularly given the extent of the slaughter. I am
reluctant to say that powers of slaughter should be
limited in the legislation, because we live in a
world that is threatened by a number of emerging
diseases, many of which are particularly virulent
and potentially damaging to both livestock and
humans, so it is prudent to continue to have
available the instruments of slaughter so that a cull
can be implemented rapidly if appropriate advice
is given that indicates that that is the correct thing
to do.
Rob Gibson: Do other members of the panel
have a view?
Lynne Hill: I agree with Mark Eisler on that
point. It is also important that if there is to be a
contiguous cull or a similar type of action following
veterinary advice we take more account of
individual cases—not only sanctuaries and rare
breeds, but individual circumstances of which the
veterinary surgeon on the ground in the area will
be aware but of which the department, far away in
a separate place, may not be aware. Individual
circumstances must be taken into account more if
there is another disease outbreak. Individual
circumstances were taken into account on a
certain number of occasions—I know of cases
when that happened—but in other cases the
approach was that everything in an area would be
killed and individual farms were not taken into
account.
Rob Gibson: Are the new powers in the bill on
vaccination acceptable?
Mike Robson: The new powers are valuable,
but each case is different.
I was involved in the foot-and-mouth situation in
south-west Scotland for a few weeks. The decision
to have a widespread cull of sheep was taken at a
point—it was in March or April—when we were not
confident that we had succeeded in closing the
outbreak. The stocking density of that part of
Scotland is phenomenally high. In the winter, most
of the animals are housed, so they were in relative
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isolation from one another but, come spring, they
would all go out to grass and there would be wallto-wall livestock from Moffat down to the end of
Wigtown. There was a strong feeling that if we had
not solved the problem before turnout, we would
totally lose control. Therefore, at the time, there
was an excellent reason for carrying out the cull.
Other factors could have helped us. Diagnosis of
that outbreak was encumbered by the
practicalities. Only a small percentage of animals
in infected flocks showed clinical symptoms. We
had no field test to diagnose the disease, so
inevitably there was a lag between sampling
animals and confirming the disease, in which time
the disease could spread. The profession was in a
fix.
That was a specific situation. If there was an
outbreak of a different disease that does not
spread in the same way we might not be dealing
with the same scenario; it is important not to
generalise on the basis of one disease. Ring
vaccination policies are an obvious option that we
would consider, provided that we had the
appropriate vaccine. We may not have on the
shelf a stock of every vaccine for every
conceivable disease.
Rob Gibson: The Shetland Sheep Society
states in its submission that it hopes that there
would be more use of diagnostic tests. I think that
you are confirming that such provision should be
available more widely rather than only for rare
breeds. Should the bill reflect the possibility of
using more diagnostic tests?
Mike Robson: I think that there was a comment
about trying to improve diagnostic tests. Every
effort should be made to do that. It would be
relatively simple to do so for foot-and-mouth
disease as it is a well documented, well
researched and well monitored disease. As I say,
such tests may not be so practical for other
diseases.
Nora Radcliffe: How long is it until a vaccination
prevents an animal from getting infected? Is there
a delay?
Mike Robson: There is a delay, but it varies. It
depends on the vaccine and the disease.
Nora Radcliffe: Within what parameters? Is it
days or weeks?
Mike Robson: From a few days to a couple of
weeks.
Nora Radcliffe: It is useful to bear that in mind.
Mr Brocklebank: I want to raise an issue that I
do not think the bill covers, although I wonder
whether it should. I wanted to raise it with the
previous two witnesses, but I did not get the
opportunity. The issue is ritual slaughter. I am
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talking not about ritual slaughter in abattoirs, but
about the ritual slaughter of animals of which there
is growing evidence in many English cities,
particularly in some sectors of the community. The
practice may or may not eventually spread to
Scotland. Should the bill cover that sort of activity?
Mike Robson: I defer to Lynne Hill on that.
Lynne Hill: I am not going to answer that. In
fact, I was going to suggest that Mike Robson
should answer it because the matter does not fall
within the remit of the RCVS.
Dr Eisler: The bill should cover such activity.
Clearly, it has potential to cause animals suffering
and to compromise animal welfare. Therefore, to
walk away from the issue and say that it should
not be covered by legislation is patently wrong.
Mike Robson: Does it not come under meat
hygiene legislation, which covers conditions of
slaughter that are inappropriate for producing a
hygienic product?
Mr Brocklebank: I am not sure. I understand
that there is legislation covering abattoirs. People
have views on whether ritual slaughter should be
allowed in abattoirs. As sectors of the community
grow and decide that they want to carry out
slaughter of their animals in that way—and if that
starts to happen here in Scotland—we should pay
close attention to the matter. Perhaps the Animal
Health and Welfare (Scotland) Bill is the
appropriate vehicle for that.
Lynne Hill: Anything that has the potential to
cause animals suffering and that is not done in a
correct manner needs to be attended to under
legislation. If the issue is not covered by the meat
hygiene or abattoir legislation—I do not know the
legislation well enough to be sure whether or not it
is covered—it should be included somewhere.
Obviously, it is important that animals are treated
correctly and with respect.
Dr Eisler: The practice might be covered by the
Welfare of Animals (Slaughter or Killing)
Regulations 1995.
The Convener: The matter has now been
raised and put on to the agenda. We have a little
bit of time to consider the issue over the next
couple of weeks. I see that there have been some
hurried discussions between the clerks and the
Scottish Parliament information centre on the
matter, and we can potentially return to it next
week, to clarify whether it comes under the duty of
care or the bill’s slaughter provisions. We will see
whether or not it fits somewhere in the bill.
Presumably, the critical issue is not the intent but
the process of the slaughter and the impact on the
animals. None of us is sure about the issue, so we
can return to it.
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Elaine Smith: I want to ask about animal fights,
but first I want to ask a supplementary to
something that was said in reply to Nora Radcliffe.
If I heard him correctly, Mr Robson said that dogs’
tails have not been docked for 10 years.
Mike Robson: There was initial UK Government
legislation and the Royal College of Veterinary
Surgeons produced guidance on the ethical
aspect. The RCVS advised that vets should be
selective and dock only working dogs that were
deemed to be at risk. Most practices have stopped
docking pups’ tails, but a few of them operate
according to the guidance in selected cases.
Elaine Smith: Do you have any comment to
make on pigs’ tails, which we heard about earlier?
Mike Robson: The problem is that, although we
know many of the causes of tail biting among pigs,
we cannot identify them in some circumstances.
There is also a potential practical problem with pig
producers who produce weaners. They grow the
pigs to a certain stage and then move them on to
finishers or fatteners. Tail biting tends to take
place in the fattening areas rather than in the early
rearing areas, but if one buys pigs that are already
docked from several sources there can be
practical problems. Once the problem has arisen,
it is far too late, and it is horrific to see tail biting,
because they actually chew off the ends of the
tails, so the base of the spine is exposed. It is
horrific. There are practical problems in defining
when tails should be docked and what the risk is
for newborn pigs when we do not know where they
will end up or how they will be moved around,
because there will be a change of ownership in the
process.
Elaine Smith: Thank you.
I would like to move on to animal fights. Your
submission states that you support the section in
the bill on animal fights, but you mention that
much of the money that is made from animal fights
is made from recording them and selling on the
recordings, which does not seem to be covered in
the section on fights. Would you suggest new
wording for that section?
Mike Robson: Yes. I am not a lawyer, but we
suggest that recording fights should be added to
the crime.
Elaine Smith: Presumably, that would have to
be carefully worded, because lawful authorities
might be recording animal fights for the purpose of
law enforcement.
Mike Robson: Yes. We presume that wording
could be found to make recording such events for
financial gain or similar unauthorised purposes a
crime.
Elaine Smith: Section 21(5) states:
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“an ‘animal fight’ is an occasion on which a protected
animal is placed with an animal, or with a human, for the
purpose of fighting, wrestling or baiting.”

What is your understanding of the term “protected
animal” in that subsection? Have you looked at it
that closely?
Mike Robson: I assume that it is talking about
badgers.
Elaine Smith: I might want to clarify the detail,
convener, for the benefit of committee members.
Another submission on animal fighting, from the
Scottish Exotic Animal Society, states:
“fights between most animals should be included …
however many reptiles naturally fight—to trigger a breeding
response”.

Do you have any comments on that?
Mike Robson: I am quite ignorant of the sexual
habits of reptiles, I am afraid. I could not answer
that question.
Elaine Smith: We could pick that up later.
Dr Eisler: Such animals would not be kept for
the purpose of fighting or of training them for
fighting. If fighting is a natural activity for those
animals and part of their biology, that could be
quite clearly distinguished.
Elaine Smith: Does the bill as drafted cover that
situation?
Dr Eisler: I think so, yes, because it talks about
a person who
“keeps or trains an animal for an animal fight”

and I do not think that those animals would be
kept or trained for the purpose of fighting.
Elaine Smith: Like you, I find the fighting of
animals abhorrent, but we would not want the
legislation to cover things that it is not meant to
cover.
Maureen Macmillan: Section 28 will prohibit the
offering of animals as prizes, and there are no
exceptions. However, NFU Scotland has pointed
out that, on occasion, farmers gatherings offer a
valuable prize such as a cattle beast, and it feels
that an exception should be made for such prizes
in farming company. The Showmen’s Guild of
Great Britain is also worried that the traditional
goldfish won at the fair will be prohibited. It feels
that it has safeguards in place: anyone who is
given a goldfish as a prize will be given
information on how to look after it; and showmen
will be careful about who is given such a prize and
will ensure that someone who is over 16 is
present.
What are your views on the issue? Do you think
that a total ban is necessary, or could some
exceptions be made if there were safeguards?
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Mike Robson: On farm animals, if the
competition was restricted to livestock owners in
the first place, there is probably no potential
problem. However, at quite a lot of the more public
events that will not necessarily be the case.
Dr Eisler: The onus should be placed on the
organisation awarding the prize to ensure that the
individual to whom the animal is given is
competent to keep it. If that is done satisfactorily, it
could be argued that placing a blanket ban on
giving animals as prizes is draconian.
11:15
Maureen Macmillan: That is interesting. Thank
you.
The Convener: I have a final question, which is
similar to the question with which we kicked off on
inspections and best practice. One of the
suggestions from the Royal (Dick) School of
Veterinary Studies at the University of Edinburgh
is that animal welfare in farming establishments
should be tied to subsidy payments. Is that a
practical suggestion? Would it concentrate
farmers’ minds? Who would be responsible for
that?
Dr Eisler: I agree that there might be practical
difficulties with that, but where farmers are not
paying due heed to animal welfare, awarding
subsidies might encourage them to do so. I am not
a lawyer and I would not like to comment on the
practicability of that or on what the right wording in
legislation would be. However, it is inappropriate
to give farmers subsidies for keeping animals in a
manner that compromises their welfare.
The Convener: We might want to test with the
minister mechanisms to reinforce good practice
and whether to withdraw public subsidy if an
establishment is not being run in line with
legislation.
Lynne Hill: The animal welfare strategy that is
already in place in Scotland was alluded to earlier.
Herd health planning, annual visitation by a
veterinary surgeon and farm planning link in
closely to issues of welfare on the farm; due note
of welfare issues is taken in planning. The
Government helps to support that at present. We
support the strategy.
Mike Robson: I agree with that point. There is a
Government target that by 2012 80 per cent of
livestock units should be operating herd or flock
health plans that will involve an annual veterinary
visit and input. That covers the welfare aspects.
Legislation is hardening in this area to make
welfare an essential part of livestock keeping.
There is concern that farmers avoid licensing,
although we license various other people. We
need to have veterinary supervision and advice.
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The strategy provides an excellent route for that.
Farmers can see the advantage in planning.
The Convener: That is helpful. Rob Gibson has
a brief question. I am conscious that we are
running very late, so it should be very brief.
Rob Gibson: I hope that it will be. At previous
meetings, there has been controversy about the
extent to which the definition of a protected animal
as one that is
“under the control of man”

applies to certain wild animals, particularly deer.
Do the witnesses have a view on the potential for
tightening up the legislation so that it does not
conflict with legitimate shooting?
Mike Robson: I acknowledge the problem.
Obviously, there are farmed deer, which have
been fenced in for some time, and we are seeing
the fencing in of estates to control deer. The line
between the two is narrow. I do not have any
bright ideas on legislation. There is concern about
the transition.
The Convener: No other witnesses are
volunteering an answer. The issue will return.
I thank you all very much for your comments.
We will have a short suspension to allow the
members of panel 3 to take their seats.
11:20
Meeting suspended.
11:22
On resuming—
The Convener: I welcome our third panel of
witnesses and thank them all for coming. Peter
Scott is a consultant veterinary officer with
Performing
Animals
Welfare
Standards
International; Christopher Dickie is the secretary of
the Scottish Exotic Animal Society; Matt Collis is
the parliamentary officer of the International Fund
for Animal Welfare; and David Windmill is the chief
executive of the Royal Zoological Society of
Scotland.
We will ask you about the animal welfare
provisions and about how animals are kept in
certain situations. In particular, we would like to
discuss how the provisions generally relate to the
care of exotic animals and the proposed power to
prohibit the keeping of certain animals. We hope
to have quite a focused discussion. We will not
hear opening statements from the witnesses, but I
thank you very much for your written submissions,
which we have been able to read in advance of
this evidence-taking session; no doubt they will
spark off questions from colleagues.
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Ted Brocklebank has caught my eye first, so he
can kick off.
Mr Brocklebank: The question is for David
Windmill. In your submission, you state:
“The Animal Health and Welfare Bill currently being
considered by the UK Parliament does not have the
equivalent of Clause 25 (Prohibition of keeping certain
animals) of the Scottish Bill.”

In your view, that
“would place the Society at a considerable disadvantage to
English and Welsh zoos.”

Could you explain that?
David Windmill (Royal Zoological Society of
Scotland): Yes. An issue of consistency is
involved. The Royal Zoological Society of Scotland
is involved in many animal breeding programmes
and in maintaining animals’ conservation status. If
a minister were to tell people that they were not
allowed to hold a particular type of animal, that
could prevent us from taking part in such
worldwide conservation breeding programmes.
We would then be kept out of that particular area
of conservation work, which we want to be
involved in. We would be put at a potential
disadvantage compared with zoos not only in
England and Wales, but in Europe.
Mr Brocklebank: I suppose that there is an
argument, which will presumably be developed, to
the effect that there are big question marks over
exotic or rare animals being kept in captivity in any
case. Do you want to talk about the specific
animals that you might not be allowed—
David Windmill: No. The Royal Zoological
Society of Scotland should not be prohibited in any
way from considering holding certain animals
provided that we can provide the correct welfare
and management conditions. That does not
necessarily mean that we will hold those animals,
but we should be able to consider holding any
exotic animal if we can meet the correct welfare
standards.
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Peter Scott (Performing Animals Welfare
Standards International): Why should anyone be
prevented from keeping animals if they meet the
same appropriate welfare standards that zoos
meet? I do not understand the basis for having
such a double standard.
The Convener: But the zoo representatives are
worried that zoos will be excluded.
Peter Scott: I support the zoos if they can
provide the appropriate facilities in which to keep a
species well and if its welfare is acceptable, but I
do not see why a person with a private collection
should be prevented from keeping that collection
simply because they have a domestic situation—
which might be extremely extensive—as long as
suitable welfare standards are achieved. We
should consider the welfare standards and not the
species.
Matt Collis (International Fund for Animal
Welfare): There is something else in section 25,
as it is currently framed, that we have possibly
neglected. Section 25 states that the regulations
may include “provision … for exemptions”. There
is no reason not to have that provision and to look
specifically at domestic situations while giving
exemptions to the likes of zoos. However, we must
be clear in distinguishing between situations in
which animals are held in captivity in zoos—in
which there will be a considerable amount of
scientific
expertise
and
contributions
to
international captive breeding programmes, which
David Windmill mentioned—and what a domestic
keeper can contribute. It is clear that the welfare
standards in most captive domestic environments
are not at the same level as those in zoos. That is
not a comment on what zoos should hold—I am
distinguishing between domestic situations and
situations in zoos, which play a part in captive
international breeding programmes that domestic
situations never will.

David Windmill: I recognise that there may be
issues to do with animals being kept in domestic
or unsuitable premises. However, zoos in Scotland
are governed by the Zoo Licensing Act 1981 and
fairly ferocious welfare standards must be met
before the zoos become licensed. I do not see the
point in having more legislation that may conflict
with the existing legislation and add many
complications to our lives.

Christopher Dickie (Scottish Exotic Animal
Society): My submission mentions a couple who
were private keepers and bred many species of
marmosets and tamarins. They were among the
first people in the United Kingdom—perhaps in the
world—to breed certain species; indeed, I think
that they were the first to reintroduce pygmy
marmosets back into a colony. Zoos throughout
the world—including Edinburgh zoo—have dealt
with the keepers, who have now stopped what
they were doing. Their rearing notes are used by
zoos throughout the world. Without those keepers,
we would not have the husbandry knowledge that
we currently have.

The Convener: Section 25 mentions “domestic
premises” and “other premises”. What would
“other premises” be? What is the definition of
“other premises”? The phrase is broad. Do the
other witnesses have a view on that?

Perhaps having a licensing system that is similar
to that in the Dangerous Wild Animals Act 1976
would be more appropriate, so that much more
stringent restrictions can be placed on who can
keep animals. Proper care must be provided.

Mr Brocklebank: So you think that section 25 of
the Scottish bill should be removed?
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Many private keepers can provide the same—or
perhaps even better—care that a zoo can provide.
They might have more funds and might not have
to rely on receiving funds from the public. They
might have more time and more personal
relationships with the animals and can therefore
build up knowledge.
11:30
Peter Scott: There are countless examples of
species that have been bred in captivity in private
hands rather than in zoos. Most zoos worldwide
use techniques that were developed by John
Stoodley in his private collection of parrots. He
was a private keeper who had an extensive
collection of parrots and who worked from home.
He also lectured worldwide.
There are similar examples of private keepers of
reptiles. There are many aquarists who work with
public aquariums and individual species and who
also provide facilities to hold spare and breeding
stock. Many examples can be cited, from the past
50 years at least, to support private keepers
keeping such animals. Nobody is saying that
everybody keeps animals to appropriate
standards—that is where licensing comes in.
Plenty of pet homes keep animals very badly, but
there are plenty of dogs’ homes that look after
dogs badly. One cannot single out one species as
an example to target.
The Convener: We can reflect on that. We got
into that subject because of the zoos’ worry that
the bill would automatically exclude them from
keeping certain animals, but now we are debating
who else might be excluded. It would be
interesting to get the minister’s perspective on the
objective behind the provision and to ask why it
has been drafted differently from the United
Kingdom bill.
Maureen Macmillan: I notice that the IFAW
would rather that live animals were not sold over
the internet. It is concerned that the internet is not
mentioned in the guidance to the bill. Are you
concerned about the sale of animals as pets over
the internet? During the foot-and-mouth disease
outbreak, the internet was used as a way of
promoting genuine cattle and sheep sales, and I
would not like to see that possibility being
excluded.
Matt Collis: The focus of our work on internet
sales is on pet animals. The worry is that although
the legislation and the accompanying draft
regulations mention sales of pets, they do not
mention internet selling at all. From the recent
report that I forwarded that looked at internet sales
of wild animals as exotic pets, it is clear that this is
a growing phenomenon. If we ignore internet sales
in the early stage of the bill, we run the risk of the
bill being out of date already.
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The issue is addressed in the Westminster
Animal Welfare Bill under the selling of pets.
Therefore, there is a possibility of cross-border
issues arising and of people relocating their
businesses here to sell via the internet. We will not
have the provisions that England and Wales will
have to ensure the welfare of animals that are
bought and sold in that manner, which would be to
our disadvantage.
Maureen Macmillan: How would you regulate
internet sites from abroad?
Matt Collis: That is not possible under the bill.
However, the issue should be taken up by the UK
Government at an international level and through
international agreements.
Maureen Macmillan: Is it a huge problem? Are
there many such sites?
Matt Collis: Yes. We did a week-long intensive
survey that looked at five specific areas of animals
in which we had an interest. We found more than
9,000 specimens for sale in the space of one
week. That was not just on UK websites, but on
sites from all over the world. That demonstrates
the scale of the problem, which desperately needs
attention not just in the UK but internationally.
We should ensure that the provisions that cover
the welfare of animals that are sold as pets by
people in this country to other people in this
country are dealt with appropriately. There are
issues about people not seeing the animal that
they buy; they may not know what condition it will
be in when it arrives and they may not be able to
trace the seller if there are welfare concerns.
The anonymous nature of the internet allows
such things to happen. That is why we believe that
internet sales should be covered in the regulations
that look at the selling of pets.
Christopher Dickie: I agree with some of that.
There is a loophole in the pet shop regulations that
allows traders to buy in animals to sell them on
without requiring a licence. That should be
resolved.
However, the internet is a valuable resource for
people who breed animals and regulations should
not restrict people who breed animals then sell
them on. For example, it is sometimes hard to find
things for reptiles through phone contacts. There
are classified websites that people can visit. Often
those websites include pictures, and a lot of
sellers agree that the animals can be looked at
before they are bought. Therefore it is not in the
breeder’s interest in most cases to sell the animal
to somebody who is unable to look after it. Sellers
are interested in the welfare of the animals that
they produce.
Maureen Macmillan: So a reputable breeder
would not object to being licensed for internet
sales?
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Christopher Dickie: I am not sure how people
would respond to that. I was talking specifically
about traders who buy animals from a breeder,
then sell them on. The pet shop licence covers
visits to pet shops. However, if buyers do not visit
the premises and an animal is sent by courier, the
seller does not require that licence. Many people
have raised that point before. Breeders should be
left alone; they are breeding their own animals.
Perhaps there could be tighter controls on what
they have to do. I do not see a licence coming into
that.
Maureen Macmillan: Are you saying that, even
once they start to sell the animals, there should
not be regulation?
Christopher Dickie: There should not be much
difference between selling animals on the internet
and perhaps selling them by phone. Somebody
could phone up a breeder and ask whether they
could send them a particular animal by courier.
What is the difference between that and
somebody buying an animal off the internet?
Maureen Macmillan: That area makes me feel
slightly anxious. Do any of the others wish to
comment?
Peter Scott: Distance-selling regulations cover
some of that area. It is difficult to draw a distinction
between
someone
simply
putting
an
advertisement on the internet to demonstrate that
they have an animal available for others to look at
and their actually selling that animal. The problem
is where that line strays into ticking a box, handing
over credit card details and receiving an animal by
post. That is more uncomfortable and, potentially,
it ought to be licensed. However, it may be
licensed already under the distance-selling
regulations.
Maureen Macmillan: Yes. What is the
difference between doing that and putting an
advertisement in the local paper selling kittens or
whatever?
Matt Collis: There is a definite and important
distinction between selling and just advertising.
Obviously, some people may want to see the
advertised animal that they wish to buy. That is a
difference. We suggest that codes of practice
should perhaps be put in place to regulate that
level of advertising. Those codes should say that
whether the animals are being sold on the internet,
through free advertisements or in pet shops,
certain things should be taken into account when
they are advertised. For example, consideration
should be given to transport and whether the
animal will be moved over a long distance.
The UK bill proposes that people who sell via
the internet should be licensed like pet shops,
because that is, in essence, what they are. The
difference is just that their premises may not be
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visited to buy the animal. That is a step forward,
but we must not forget that sites such as
chatrooms and auction sites allow private
individuals to sell. It has been said that those
people should be covered by a statutory code of
practice to ensure that the animals’ welfare needs
are covered in such situations.
The Convener: Okay. Perhaps there is an
unintentional loophole in that regard, to which it
will be worth returning. That is another matter—
there are a lot of them—on which we can test the
minister when he comes before us.
Elaine Smith: My questions are for Mr Dickie.
Your submission says that you are concerned
about unnecessary suffering, which is covered in
section 17. In particular, you mention the feeding
of live rodents to other animals. Why are you
concerned about that? Do you have any
suggestions for how those concerns could be
overcome?
Christopher Dickie: From my understanding,
some snakes have difficulty in feeding, particularly
if they have been caught in the wild and brought
into captivity. Some people are for that and some
are against, so I cannot comment. The snakes
may have difficulty in moving straight on to
commercially available rodents that are sold
frozen and are then thawed.
The snakes are meant to react to the sense of
heat, as they would in the wild, but some will not
react unless the rodent is moving. Some people
use pre-killed rodents, in which case they kill them
immediately before feeding so that the snake has
a freshly killed animal. In extreme cases, I believe
that it is currently legal to feed a live mouse to a
snake under veterinary advice if the vet says that
there is no other way. I am not totally sure of the
legality of that, but a couple of people have raised
concerns with me that, if their snakes could not
feed, it would affect their welfare. Surely the owner
has to try every way possible to make the snake
feed, although there is a conflict of interest
between the mouse and the snake in how exactly
feeding is carried out.
Elaine Smith: Are you saying that some snakes
in captivity would die rather than eat defrosted
rodents?
Christopher Dickie: Yes.
Elaine Smith: I wondered about that. I am sure
that some cats would like to eat live birds but,
personally, I would rather feed them Whiskas.
Christopher Dickie: I am totally for that if the
animal will eat it. I am not saying that we should
stop selling frozen rodents and just use live
rodents. Live rodents are necessary in extreme
cases in which a snake will not feed in any other
way. Surely, if the snake will not feed, it will
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eventually die, which is unnecessary suffering for
the snake.
Elaine Smith: But you think that section 17
would mean that a person would be breaking the
law if they fed such a snake live rodents.
Christopher Dickie: Yes. Perhaps we could do
with further comment on that from the veterinary
profession.
Elaine Smith: You might have heard me asking
the previous panel of witnesses about animal
fights, on which you have raised an issue. Will you
comment on that?
Christopher Dickie: In captivity as well as in
the wild, it is natural behaviour for bearded
dragons and other lizards to do ritual displays to
each other and then for the male to grab the
female behind the head to position himself for
mating. That can sometimes cause slight bleeding
and, in my understanding of the bill, could be
classed as an animal fight. I think that a lot of
snakes do the same, but I am more interested in
lizards, so I have better expertise in them.
Elaine Smith: Are you happy that the previous
witnesses seemed to think that the drafting of the
bill does not class such behaviour as an animal
fight?
Christopher Dickie: I cannot remember
examining those provisions in the bill as
introduced. I have not received a hard copy of the
bill; I have only looked at it on the internet.
Elaine Smith: Do you accept that the previous
witnesses seemed to think that the bill would not
cover such behaviour?
Christopher Dickie: Yes, if they are happy with
it, but I would prefer to see the provisions myself,
of course.
Elaine Smith: Perhaps we could get further
comment on that, convener.
The Convener: Yes.
Mr Ruskell: The International Fund for Animal
Welfare’s submission talks about the registration
of larger animal sanctuaries under the bill and
says that, as a result of those provisions coming
into force, there might be a substantial need to
rehome certain animals, which would put pressure
on the smaller animal sanctuaries in particular.
Will you expand on that? The committee is
concerned
about
introducing
appropriate
regulation. We do not want smaller sanctuaries to
go under, but what is the appropriate level of
regulation for the smaller sanctuaries, which the
bill will not cover?
Matt Collis: It is important to remember that the
bill is an animal welfare bill and is about ensuring
welfare standards for animals wherever they might
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be homed. Therefore, if there is a risk that a
certain area in which animals might be homed is
not covered, we are in danger of doing animals a
disservice; that is true particularly if they have
become in need of rehoming because of previous
cruelty or welfare problems and they have ended
up somewhere where, no matter how well
intentioned the care, the welfare standards cannot
be met. I am not saying that that applies to all
small sanctuaries, but there may be one or two for
which it is the case.
It is important that all sanctuaries be covered,
but the burden of regulation can vary depending
on a sanctuary’s size and the complexity of the
animals that are homed in it. Obviously, a
hedgehog sanctuary will have very different issues
to one that houses primates. Primates are highly
intelligent animals with extremely complex needs,
so a lot more would need to be taken into account
in an inspection of a primate sanctuary and a lot
more expertise would be needed to perform such
an inspection. An inspection of a smaller
sanctuary might not require the same level of
expertise, so the charge for inspection could be
significantly lower so as not to put too much of a
burden on such sanctuaries.
As you said, we do not want the sanctuaries to
go under—animals might need to be rehoused in
them—but, equally, we cannot just leave them to
one side and assume that everything is fine. There
might be cases in which an animal that is in need
of rehoming as a result of poor welfare gets
diverted to another place that is not addressed in
the bill or not until 2008.
11:45
Mr Ruskell: You would like more sanctuaries to
be brought under the provisions of this bill.
Matt Collis: Yes, but I think that the licensing
system should be responsive to the size of the
sanctuary and the species held, because that will
determine the facilities for husbandry and care that
are needed in those sanctuaries.
Mr Ruskell: Would that put an additional burden
on inspectors? We have heard about the financial
implications of all the additional licensing and
other activities that might come out in the bill.
Matt Collis: It would, but the level of that burden
would depend on the level of inspection that is
required, which would depend on what that
sanctuary is holding. I would endorse the points
that Advocates for Animals made about expertise
in local authorities and inspectorates. A sanctuary
that houses particularly unusual animals will be in
need of a level of expertise that inspectors might
not have at the moment.
Mr Ruskell: So, there is an issue about training.
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Matt Collis: There is a need for the inspectors
to be trained so that they are capable of dealing
with various animals. That is as important as the
possibility that more inspectors or capacity might
be needed to do the work.
The Convener: I have a question that relates to
the IFAW’s comments about the keeping of
primates as pets. Do you have any information
about the number of people who keep primates in
Scotland? To what extent is that an issue? What
might happen to those animals if a ban were to be
introduced? What is it about primates that makes
them a special case among animals? If there is an
issue about keeping primates as pets, why can
they be kept in zoos?
Matt Collis: Over the past few years, the
Scottish Society for the Prevention of Cruelty to
Animals has had a number of calls about escaped
monkeys, cases of neglect, sanctuaries and
whether it is possible to adopt primates as pets.
The Captive Animals Protection Society, which
has investigated breeders and traders of primates,
believes that one or two of the major UK dealers
are based in the Edinburgh area. Over the past
few years, there have been quite a few adverts
offering to sell or to buy primates. The problem is
UK-wide, however; it does not affect only
Scotland. It is difficult to give exact figures
because of the lack of a regulatory environment.
The only regulation or licensing of primates that
we have is under the Dangerous Wild Animals Act
1976.
Mike Radford, from whom you have taken
evidence, and others were commissioned by
DEFRA to analyse the implementation of that act.
They found a non-compliance rate of about 85 per
cent, which means that the animals that are
registered might be only the tip of the iceberg. The
primates that are the most commonly held in the
UK, such as marmosets, do not require licences,
so their numbers are not reflected in the licensing
figures.
The bill outlines the needs of animals. Primates
are a special case, because it is hard to see how
anyone can provide for their needs in a domestic
setting. I will use the squirrel monkey as an
example. As it is one of the species that is
licensed, we know that there are at least 90 of
them in the UK.
Squirrel monkeys are wild animals. They live in
social groups of up to 50 individuals; they have a
lifespan of 21 years; they occupy home ranges of
60 to 130 hectares; and they spend less than 1
per cent of their time on the ground. It does not
take much more than basic understanding to
realise that it would be difficult for the private
owner of a pet to meet those needs. In zoos,
however, there is a level of scientific expertise and
skill. Zoos also play a role in international captive
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breeding programmes and in education, research
and conservation. A distinction can be drawn
between private owners and zoos in terms of the
purpose of keeping the animals. In zoos, there is a
specific conservation and research aim, but for
private individuals—no matter how many claims of
altruism they may make—the aim is never, I think,
the reintroduction of a species. There is a clear
distinction between keeping an animal in captivity
for conservation and research and keeping an
animal as a pet.
The Convener: That was a helpful clarification.
There do not seem to be any more questions so I
thank all the witnesses for the evidence that they
have given today and previously.
11:50
Meeting suspended.

FIRST SUPPLEMENTARY SUBMISSION FROM ADVOCATES FOR
ANIMALS
Increased pain in young puppies
Comments by Advocates for Animals
It has sometimes been suggested that puppies, and neonatal animals in
general, feel less pain than older animals because their nervous systems and
sensory organs are immature, for example that their nerve cells responsible
for pain conduction lack myelination. However, this view appears to lack
credibility for a number of reasons.
On the question of myelination of nerve cells, myelination is not necessary to
enable conduction of nerve impulses, but only has the effect of speeding
conduction. This need have no bearing on the intensity of pain experienced. In
other mammalian species, neonatal animals experience pain. Newborn rats
respond to painful stimuli immediately after birth, before they are able to see
or hear properly. Premature human babies have been found to anticipate a
‘heel stick’ (to withdraw blood for testing) by changes in their facial
expression, heart rate and movements when their heel is raised before the
procedure, indicating that they have learned to expect it to be painful 1 .
Some scientists believe that young animals may experience more pain than
mature animals. For example, in young animals with tails, the spinal cord
extends further down the vertebral column than it does in adults 2 . In addition,
because the nervous system of newborns is immature, they do not possess
the descending inhibitory fibres from the brain to the spinal cord that modify
impulses from a site of injury to the brain. According to evidence to the House
of Commons Committee on the Environment, Food and Rural Affairs in 2004,
given by an expert on animal pain from the University of Birmingham Centre
for Biomedical Ethics, ‘very young animals are likely to feel more pain than
older animals 3 . Evidence from mice suggests that cutting the tail tip increases
the sensitivity to pain not only at the tip, but the tail as a whole, due to an
effect known as hyperalgesia. Similarly, it has been found in humans that
circumcised male babies show more pain responses when they are
vaccinated six months later, probably due to the same effect. Hence, ‘we
know that young animals feel pain and the persistence of that sensitivity can
endure for months afterwards 4 ’
A possible explanation for the belief of some dog breeders that puppies feel
negligible pain on docking is that very young puppies may be physically
1

P C Bennett and E Perini, Tail docking in dogs: a review of the issues. Australian Veterinary
Journal 81(4):208-218 (2003)
2
P C Bennett and E Perini, Tail docking in dogs: a review of the issues. Australian Veterinary
Journal 81(4):208-218 (2003)
3
Professor David B Morton, Oral evidence given to House of Commons Select Committee on
Environment, Food and Rural Affairs, Q 212. 8.9.2004
4
Professor David B Morton, Oral evidence given to House of Commons Select Committee on
Environment, Food and Rural Affairs, Q 212. 8.9.2004


417

incapable of displaying some of the behaviours that would indicate pain. In the
case of lambs, a 2004 report from the Royal (Dick) School, Edinburgh, in the
Veterinary Record, stated that ‘there is now substantial evidence that [tail
docking of lambs] is painful at all ages 5 .
The Animal Welfare Veterinary Team of the Department for Environment,
Food and Rural Affairs (Defra) commented in 2002: ‘If the practice of docking
tails as is currently conducted was proposed as an experimental procedure
then it would be subjected to the requirements contained in Chapter 2,
Section 2.1 of The Animals (Scientific Procedures) Act 1986’ and that ‘the Act
would not allow the procedure of tail docking in puppies without the use of an
anaesthetic 6

5

J E Kent et al., Randomised, controlled field trial of two new techniques for the castration
and tail docking of lambs less than two days of age. Veterinary Record 154:193-200 (2004)
6
Animal Welfare Veterinary Team, A review of the scientific aspects and veterinary opinions
relating to tail docking in dogs. Department for Environment, Food and Rural Affairs (2002)
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SECOND SUPPLEMENTARY SUBMISSION FROM ADVOCATES FOR
ANIMALS
In light of recognition by new EU scientific report that cephalopods and
decapod crustaceans are able to experience pain and distress
In December 2005 the Scientific Panel on Animal Health and Welfare of the
European Food Safety Authority published a report and an opinion that
examine the scientific evidence as to the sentience and capacity of certain
invertebrate species to experience pain and distress.
The Scientific Panel’s report and opinion conclude that decapod crustaceans
(e.g. lobsters and crabs) and cephalopods (e.g. octopuses) are able to
experience pain and distress and accordingly should receive legislative
protection.
The Scientific Panel concluded that the largest decapod crustaceans are
complex in behaviour and have a pain system and considerable learning
ability.
As regards cephalopods, the Scientific Panel concluded that they have a
nervous system and a relatively complex brain similar to many vertebrates
and sufficient in structure and function for them to experience pain. Notably,
they can experience, and learn to avoid, pain and distress such as avoiding
electric shocks. In addition, they have significant cognitive ability including
good learning ability and memory retention; elaborate communication
systems; and individual temperaments.
The Scientific Panel’s conclusions were reached in the context of a review of
EU legislation on the use of animals for experimental purposes. However –
and this is crucial – the Panel’s conclusion that cephalopods and decapod
crustaceans are able to experience pain and distress clearly applies in all
contexts, not just to their use in experiments.
In light of the Panel’s conclusions, Advocates for Animals urges the Scottish
Parliament to adopt an amendment to include cephalopods and decapod
crustaceans in the definition of “animal” in section 14 of the Bill. In this
context, it is important to note that a number of jurisdictions that have recently
enacted modern animal welfare legislation have included some or all of these
creatures in their definition of “animal”. These jurisdictions include New
Zealand, Norway, the Australian Capital Territory and Queensland.
The Scientific Panel’s report and opinion can be found at www.efsa.eu.int
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FIRST SUPPLEMENTARY SUBMISSION FROM INTERNATIONAL FUND
FOR ANIMAL WELFARE
At the meeting of the Environment and Rural Development Committee on the
7th December 2005, I had the pleasure of giving evidence on behalf of the
International Fund for Animal Welfare (IFAW), regarding the Animal Health
and Welfare (Scotland) Bill.
As you are aware, IFAW would like to see the keeping of primates as pets in
Scotland prohibited under section 25 of the Bill. During the evidence session,
in your final question, you asked for clarification on a number of points in
relation to primates. Upon reflection and reading of the transcript, I do not feel
I have answered as fully as I could have, and wish to take this opportunity to
clarify the points you raised.
Your final question raised four points: the number of people in Scotland
keeping primates as pets; what might happen to those animals in the event of
a ban; what makes primates a special case among animals; and if there is an
issue with keeping primates as pets, why can they be kept in zoos. I have
addresses each below.
Primates kept in Scotland
As mentioned in my evidence, it is hard to give an exact figure due to the
current lack of regulation. However, experts estimate there could be as many
as 1,500 – 3000 primates kept as pets in the UK. In Scotland in particular, the
SSPCA, since 2001, has had approximately 30 calls regarding primates. Over
half of these were to report cases of neglect, escaped primates, or concerns
over primates held in sanctuaries. The remainder of calls were concerning the
possibility of keeping primates as pets.
These figures, while not large, will not reflect the full extent of keeping as they
only cover cases of concern that have come to light. However, they do
illustrate that there are primates being kept in Scotland, that there are
concerns over how these animals are being kept, both as pets and in
sanctuaries, and that there is also an appetite among certain members of the
public to keep them as pets.
The Captive Animals’ Protection Society (CAPS) has investigated primate
breeders and traders in the UK. They believe there is at least one major
primate dealer based in the Edinburgh area (possibly two, as contact details
look similar in the advertisements investigated but CAPS cannot be sure).
CAPS found primates, mostly marmosets, often more than one and on one
occasion as many as 10, advertised for sale by this dealer(s) on at least 17
occasions between 2002 and the present day. These animals were advertised
in magazines such as Cage and Aviary and in free ads sections of selected
papers and on the Internet. Whether or not these animals ended up in being
housed in Scotland, primates are clearly being traded as pets from Scotland.
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The mechanics of a ban
With regard to your question as to what would happen to animals should a
ban be put in place, IFAW recommends that a prohibition on primates as pets
should be undertaken by phasing out the keeping of primates as pets, without
causing undue stress to animals currently kept in private ownership. Through
the adoption of a grandfather clause (i.e. transitional protection), private
owners currently keeping primates would be exempted from this prohibition –
valid until a set date. However, it should be stipulated that these keepers
would not be allowed to breed from their animals, or to buy/obtain more
primates during this transitional period. Keepers would be required to register
themselves and the primates in their care before a set date of protection.
This system of registration would require identification of all animals (by
microchip or other means); agreement from the owner that the primate will not
be permitted to breed; agreement from the owner that they will not seek to
obtain any further primates; agreement from the owner that primates in their
possession will not be traded or ‘given away’ unless for the benefit of the
individual primate or species conservation i.e. to a sanctuary for its well-being
(but only if such sanctuaries are regularly licensed and inspected) or to a zoo
which is participating in an international conservation breeding programme.
Any registered keeper breaking these agreements should have their primate
confiscated and should be fined. Any person found to be keeping a primate
after the set date of protection, and thus beyond the period of transitional
protection, should also have their primate confiscated and be fined.
What makes primates a special case?
Primates are wild animals – whether bred in captivity or taken from the wild –
and are not suitable as companions in the home, no matter how well-meaning
the keeper. Primates suffer in captivity. Primates are long-lived, highly
intelligent, and are likely to have a sense of suffering and distress similar in
nature to that of humans.
Primates are complex social and emotional animals requiring a high level of
husbandry and care that changes depending on their life-stage. Their high
level of intelligence brings with it a greater capacity for unexpected or difficult
behaviour as well as a greater capacity to suffer when relegated to a poor or
inappropriate life-style. Those animals which are not abandoned or
euthanised due to their owner’s inability to provide appropriate care and
environment, or due to the unwanted and unmanageable change in
behaviour, often face abhorrent physical treatment and terrible conditions for
the remainder of their life. As mentioned in IFAW’s written evidence
(paragraph 6), it is virtually impossible to see how pet ownership of primates
can provide for any of the needs of animals as specified in the Bill in section
22(3).
I have taken the liberty of enclosing the report, ‘Born to be wild: Primates are
not pets’, published by IFAW, which includes chapters written by conservation
and welfare specialists, highlighting the welfare problems and conservation
threats posed by the primate pet trade in the UK. The report includes an


421

executive summary at the beginning, and gives further insight as to why
primates should be treated as a special case.
Why keep primates in zoos if not as pets?
Most modern zoos play a part in international captive breeding programmes to
aid the conservation of species in the wild and to further human understanding
of these animals. Zoos also play an important role in providing research
environments for scientists and in education. Zoos are licensed under the Zoo
Licensing Act 1981, which stipulates stringent welfare standards and a
specialist inspection regime. It is not just a ‘typical’ zoo that is covered under
the Act but any establishment “where wild animals are kept for exhibition ... to
which members of the public have access, with or without charge for
admission, on more than seven days in any period of twelve consecutive
months”.
The scientific expertise, knowledge and the space to house primates in zoos
would be beyond the capacity of virtually any private owner. Private owners
also play no part in conservation, research or education. Therefore, there are
important distinctions between zoos and private ownership. This should not be
seen as an endorsement of the keeping of primates in captivity but rather as a
recognition of the differences of private ownership and the comparative
inadequacy of the regulatory environment currently in place for private
owners.
As I mentioned during the evidence session on the 7th December, section 25
as currently drafted allows exemptions to a prohibition, and for conditions to
be attached to such exemptions (25(4)(f)). Therefore, regulations to prohibit
the keeping of primates could allow exemptions for zoos who are part of
recognised international captive breeding or research programmes. Such a
prohibition would therefore not adversely affect the work of modern,
professional zoos in Scotland.
I hope that has clarified the issues you raised with regards to primates. I
apologise for the length of this letter but felt it was important to make sure I
covered all the points you raised. I hope you find this letter and the enclosed
report useful in your deliberations on the Bill, and that you will share IFAW’s
aim to see the prohibition of primates kept as pets in Scotland.
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SECOND SUPPLEMENTARY SUBMISSION FROM THE INTERNATIONAL
FUND FOR ANIMAL WELFARE
It was my pleasure to attend the Environment and Rural Development
Committee meeting on Wednesday 11 January at which the committee took
evidence from Ross Finnie, Minister for the Environment and Rural
Development, on the Animal Health and Welfare (Scotland) Bill.
IFAW is pleased that the Committee questioned the Minister on animal
sanctuaries and the issue of primates being kept as pets. However, I would
like to take this opportunity to draw your attention to an issue that was not
brought up, namely that of the Internet trade in live animals. IFAW believes
that if the Bill is to be an up-to-date piece of legislation, it must tackle the
issues surrounding this form of trade.
There are two main issues with regards to Internet sales of live animals. The
first is the inconsistencies between the Animal Health and Welfare (Scotland)
Bill and the Animal Welfare Bill being discussed in Westminster. The second
is the distinction between websites that actually sell animals themselves, and
those sites which facilitate the sale of animals between private individuals
(through adverts and listings), such as chat rooms and auction sites.
As regards the inconsistencies between the Bills north and south of the
border, IFAW has been assured by staff from SEERAD that they plan to
amend the Scottish Bill along the lines of the England and Wales Bill. This will
ensure that a website which directly sells animals via the Internet must be
licensed in the same way as a pet shop, which would include inspection of the
premises where animals are held prior to sale, so that welfare standards are
adhered to. This is an important step forward as it clarifies that such sites
should be covered by pet shop licensing as, in essence, that is what they are,
albeit a virtual pet shop, in that purchasers visit a website rather than an
actual shop.
However, IFAW would like to see regulations, both north and south of the
border, go further. As much of the Internet trade in live animals happens
between private individuals, IFAW believes that websites which facilitate this
trade must bear some responsibility to ensure that the welfare of the animals
advertised is promoted. This is where IFAW believes a statutory code of
practice could be used to require website hosts, Internet Service Providers
(ISPs) and website owners themselves to have policies in place to ensure the
welfare of the animals traded via their sites.
Such a code could ensure, for example, that the website owner / ISP:
• has a readily-available and visible policy on live animal sales, which
identifies the legal requirements for sales (e.g. minimum age of
purchaser, transportation law) and promotes these to site users;
• ensures that users of the site are bound to that policy (and the law on
animal sales) through terms and conditions for use of the site;
• only allows users to trade live animals on the site if they have traceable
contact details;
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•

•

carries out regular monitoring of site content for illegal or suspicious
sales and to ensure that site users adhere to the site’s policy on live
animal sales;
has an easily-identifiable and effective reporting mechanism for a
person to report a concern about a certain advert or listing;

There is no reason why such a code could not easily be applied to other fora
for advertising and listings which facilitate the sale of live animals, for example
specialist magazines and free advert newspapers. The specialist bird
magazine, Cage and Aviary, has a brief statement before its classified section
stipulating that persons advertising in the section must ensure their adverts
meet legal requirements.
As the trade in live animals on the Internet is a rapidly growing phenomenon,
and because of the Internet’s anonymous nature, IFAW believes this should
be a priority area. Without a code of practice for such sites, other aspects of
the Bill will be undermined: for example, the raising of the age limit for
purchasing animals from 12 to 16, and the requirement for vendors to supply
care leaflets to purchasers.
I have enclosed a copy of the report, Caught in the web: Wildlife trade on the
Internet, published by IFAW in August 2005, as this gives further information
about the nature and scale of the problem. However, this report looks at the
trade worldwide and is therefore not specific to Scotland or the UK. I have
also enclosed a draft code of practice for website owners, prepared by IFAW
alongside the report. Again, this code looks at the trade in general, not
specifically in Scotland, but many of the suggestions are applicable in both
cases.
I do hope that this information will be of use to you while the Environment and
Rural Development Committee drafts its report.
Yours sincerely,
Andrew Howard
Assistant Parliamentary & Campaigns Officer
IFAW UK
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SUPPLEMENTARY SUBMISSION FROM THE BRITISH VETERINARY
ASSOCIATION
I received this new information from B.V.A. which includes aspects of
crustacean welfare which I would like to draw the committee’s attention to.
The Animal Health and Welfare Panel of the European Food Safety Agency
have now published their opinion (and a full report to support it) on
invertebrate welfare amongst other things. You can get a summary, the full
opinion and the report from
http://www.efsa.eu.int/science/ahaw/ahaw_opinions/1286_en.html
The RSPCA are currently in discussions with Defra and the EFRA Committee
to get cephalopods and decapods included in the bill, but they don't cover
Scotland, so I think we should act here.
Mike Robson
BVA Scottish Branch
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SUBMISSION FROM THE PET ADVISORY COMMITTEE
Animal Health and Welfare (Scotland) Bill
Introduction
The Pet Advisory Committee (PAC) was established in 1974 as the Joint
Advisory Committee on Pets in Society (JACOPIS), a title held until 1992.
PAC is unique as it is made up of major animal welfare charities, veterinary
organisations, environmental health, local authority and trade associations. Its
remit is to examine the role of companion animals in society and to make
recommendations to central and local government as to how pets can best fit
into the environment, in the interests of the animal, its owner and the wider
community.
The President of PAC is Lord Soulsby of Swatham Prior. The Vice-Presidents
are Roger Gale MP, Tim Loughton MP, Ian Cawsey MP, Andrew Stunell MP,
DR Nick Palmer MP, Robert Evans MEP, Caroline Jackson MEP and Caroline
Lucas MEP.
The following PAC members have given support to the views expressed in
this document:
Blue Cross
British Small Animal Veterinary Association
British Veterinary Association (who have noted exception to the statement on
shock collars)
Cats Protection
Chartered Institute of Environmental Health
Dogs Trust
Feline Advisory Bureau
Local Government Association
National Office of Animal Health
Pet Food Manufacturers Association
Royal Society for the Prevention of Cruelty to Animals
Scottish Society for the Prevention of Cruelty to Animals
The Kennel Club
PAC broadly welcomes the introduction of the Animal Health and Welfare
(Scotland) Bill and congratulates the Executive on the inclusion of a duty of
care for animals. PAC is also, however, of the view that the Bill could better
achieve its goal of improving existing animal welfare legislation if further
consideration was given to the following areas:
•

•
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Welfare Inspectors – PAC seeks to ensure that a national qualification
for animal inspectors will be put into place to ensure competent and
trained animal inspectors.
Duty of Care - PAC welcomes the introduction of an offence for the
failure to take reasonable steps to ensure the welfare of animals.

•
•

Animal Fights – PAC is concerned that recordings of fights, or the sale
or possession of such a recording, is not classified as an offence.
Electric Shock Collars – The Bill does not currently outlaw the use of
owner operated Electric Shock Collars, despite independent scientific
evidence proves that these products "are not only unpleasant but also
painful and frightening" and "may influence the dog’s well being in the
long term in a negative way".

Specific Provisions
1. Part One: Animal Health
Part 1 of the Bill deals with animal health issues pertaining largely to farmed
species but PAC assumes that this includes Rabies, which is a relevant
disease of companion animals. PAC is aware that contingency plans might
include the killing of in contact dogs and cats and therefore urges that such
measures should be used with discretion and sensitivity. Procedures such as
contiguous slaughter, if introduced, could lead to animals being removed
covertly with the attendant risk of spreading disease. PAC does not consider
slaughter instituted as a result of vaccination of such animals to be an
appropriate reaction and consequently suggests that the Bill is amended to
make it clear that Part 1 is applicable primarily to farmed species and that
there will be adequate safeguards for companion animals.
2. Part Two: Animal Welfare
Section 17 – Unnecessary Suffering
PAC supports the retention of the offence of unnecessary suffering but seeks
to ensure that it is further defined to include physical and mental suffering.
The current interpretation is to include physical suffering only and yet it is
generally accepted that mental suffering can be as severe.
Section 21 – Animal Fights
PAC is of the view that the Committee should seek to recommend amending
Section 21 of the Bill to classify the possession of anything capable of being
used in connection with an animal fight as an offence. PAC also calls for
recordings of fights, or the sale or possession of such a recording to also be
classified as an offence.
Section 24 – Licensing etc. of activities involving animals
PAC considers licensing and registration to be important elements in ensuring
good welfare and is concerned that the Executive proposes to license pet
fairs, as it does not consider such events are likely to ensure good welfare.
Stress induced by travelling and by being in close proximity with humans and
other animals is significant and often unrecognised by persons with little
experience. Such fairs often lead to poor accountability of peripatetic vendors
and the provision of poor care information to purchasers who may, and do buy
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on impulse. PAC does not consider such events to be legal under current
legislation and sees no reason to legalise them.
Section 32(2) – Resort to destruction of animals
PAC is concerned that an inspector or constable, with no or minimal training,
would be able to take the decision to destroy an animal without the advice of a
veterinary surgeon. Under the Veterinary Surgeons Act, only a veterinary
surgeon is legally empowered to make a diagnosis, and PAC therefore
considers that a veterinary surgeon should always be consulted.
Section 44 – Inspectors and Constables
PAC remains concerned that unlimited power is effectively being granted to
Scottish Ministers and local authorities to decide who may act as an inspector.
It believes that the Bill should at least specify the appropriate categories of
person or ‘characteristics’ of persons who may be appointed to the role. The
appointment of inexperienced or unqualified inspectors would undermine the
effectiveness of the Bill and destroy trust in the inspection regime. PAC seeks
assurances that:
• Inspectors will not have any conviction for animal cruelty or a record of
having had an animal removed for its protection.
• Any ‘person’ or ‘body’ chosen as an authorised inspector will have to
demonstrate competence and be trained to a set of common standards
that ensures that the provisions contained in the Bill will be upheld and
carried out to the highest possible standard.
• A national qualification for animal welfare inspectors will be put in place
as soon as is practicably possible and that all persons appointed to
these positions are required to complete this course before being
allowed to carry out their duties under the Bill.
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SUBMISSION FROM THE PET CARE TRUST
Introduction
The Pet Care Trust is a national charity charged with promoting responsible
pet ownership, which involves extensive education and training in the pet care
industry. We give high priority to educating and informing pet owners through
pet retailers. This includes our Puppyindex scheme, for use by customers who
wish to research which dog would be most compatible with their lifestyle and
source breeders.
The Trust has in membership some 1400 businesses, overwhelmingly SMEs
and micro-businesses, including retailers, manufacturers, wholesalers,
kennels and catteries, dog groomers, hydro-therapists, and associated
professional services including animal care colleges, all servicing the pet
owning public. Of these, 104 member companies are Scottish.
Preamble
The Pet Care Trust welcomes the initiative behind Scotland’s draft Animal
Health and Welfare Bill and in particular introducing a general duty of care for
animals. We also believe it is right to raise the minimum age for buying an
animal to 16, in line with our own charter.
Part 1: section 5: animal gatherings
• The Trust would welcome the licensing of sales events with commercial
animal dealers, in recognition of the size and pivotal importance of such
events in the pet sector. It would be reassuring to all connected to such
events to have them open to spot inspection.
•

We do not think that licensing is appropriate for ‘members only’ and
exhibition events where hobbyists meet to exchange information and
surplus livestock. Our opposition to licensing is for a number of reasons.
1. Firstly, a licence would shift the pre-requisites for hobby club meetings
to require prior approval to make them legal, a culture shift that the
Trust would find heavy-handed for a nation proud of its reputation as
animal lovers.
2. Secondly, the organisers of such events could conduct a risk
assessment, with the aid of a vet (perhaps even one from the State
Veterinary Service) without it being linked to a licence. Registration of
such events with the local authority would make them known in
advance and so open them to spot checks.
3. Thirdly, while we note from the policy memorandum that “there is no
proposal to charge for either the assessment or licence”, attitudes can
change with political parties, unlike registration procedures.

•

The Trust is not aware of the terms of the risk assessment that led the
policy makers to state in their memorandum that ‘licences would tend to be
needed for events such as […] livestock shows/exhibitions, but not for
occasions such as Pony Club Gymkhanas, Common Ridings or Dog
Shows.” Elsewhere the Bill ‘offers registration as an alternative to full
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licensing’ as ‘sufficient for some small establishments and certain
activities’ (para 79 of the policy memorandum regarding dog breeding,
riding establishments, boarding establishments, sale of pets from pet
shops and pet fairs).
•

The proposal to insert as para 8A (6) provision to take powers to inspect
also after the fact, premises where such gatherings have taken place,
appears to open the way for poor inspection practice to be allowed. The
Trust would prefer for this to be removed, so the onus remains on
inspecting premises prior to and/or or during events.

There appears to be a dissonance between intention and costing in regard to
charging for licensing of pet fairs, but not charging for the risk assessment or
licensing of animal gatherings. The policy memorandum, which declares at
para 28 ‘there is no proposal to charge either for the assessment or licence’ of
animal gatherings and the financial memorandum, para 262, which calculates
charges of between £50 and £100 for some 22 pet fairs held annually in
Scotland as from 2007.
Section 6: Treatment
The Trust notes the proposed substitution of the words ‘officer of the Minister’
with the word ‘inspector’ and wishes to seek clarification as to whether this is
preparing the way in Scotland for inspection to be taken away from statutory
bodies and be outsourced to private agencies or other bodies. The Trust
would not support such a move, as inspection needs to be seen by the public
to be carried out by statutory inspectors, properly trained, with the public
interest at heart and no ulterior financial motivation.
Article 36U Powers of entry
Para 1 (b) The proposal to confer on an inspector the power of “doing
anything in pursuance of the exercise of that power” appears to condone any
conduct and procedure, which might include an inspector arriving at
unreasonable hours or with members of the media in tow. This cannot be
right. We would wish to see this improved to convey that inspectors might
enter any premises in Scotland for the purpose of taking all timeous and
appropriate action.
We commend to you the wording of section 62H Warrants, para 7 that
instructs that warrants must be executed ‘at a reasonable hour unless the
inspector thinks the case is one of urgency.”
Article 36X: Interpretation
• The definition of ‘livestock’ does not allow for pets, however defined:
domestic animals, companion animals, animals kept by people.
• As a general observation, it would be more helpful to readers seeking to
understand the law if this section were inserted earlier in Part 1.
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Section 13: Penalties and time limits
It is unreasonable to allow proceedings to be brought up to three and a half
years after the commission of the offence, a period that is far too long to
expect pet care businesses or pet keepers to keep all records that might be
useful if they were unexpectedly asked to demonstrate they had discharged
their duty of care on an incident alleged to have happened any time during the
previous three years or more.
We suggest this be changed to no more than six months after the offence
was (last) committed, which should provide ample time for would-be
prosecutors to bring a case and allow the accused a reasonable chance of still
having any paperwork to back their defence. To start the clock ticking on the
six month time limit only when the case is brought to the attention of the
prosecutor, up to three years after the offence was (last) committed,
constitutes institutional encouragement of wilful dilatory behaviour and should
not be indulged. And if the duty of care is indeed not being properly
discharged, the sooner the owner or person responsible is challenged on that,
the better for the animal concerned.
Part 2 Animal Welfare
Promotion of welfare
Section 16: Responsibility for animals
It seems illogical and unfair to expect that an owner of an animal should
continue to bear responsibility for that animal if they have temporarily passed
that responsibility to another person, especially on a professional basis, for
example in boarding premises.
Section 24: Licensing etc of activities involving animals
The Trust notes the facility to require qualifications to be held by applicants for
licences but would more properly welcome the introduction of minimum
competency levels for such licensees e.g. pet vendors, managers of kennel
and catteries. We believe that this can be by way of holding a qualification
such as City & Guilds’ 7760 in Pet Store Management or equivalent or solid
experience and a good track record, known to the local authority, could
qualify.
We welcome the intention to include the boarding of rabbits, rodents, reptile
and birds.
We would also urge that commercial home boarding (whereby animals are
boarded in the minder’s own home) not be allowed, owing to the health and
welfare risks inherent in sequential boarding in a home setting with soft
furnishings that don’t lend themselves to rigorous disinfection. The Trust
believes that pet sitting, whereby a pet is looked after by a trained minder in
the pet’s own home is the only viable alternative to professional boarding.
Section 25: Prohibition on keeping certain animals
The Trust does not agree with this proposal. As long as an animal’s welfare is
satisfactorily catered for, we see no reason for such a prohibition. We would
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support the responsible keeping of primates, of wild caught birds sustainably
traded and dangerous wild animals, again, conducted responsibly.
The Trust opposes the policy proposal declared at para 81 of the policy
memorandum to ensure that Scottish Ministers be given powers to ban, by
regulation,
• the private keeping of dangerous wild animals, since they are covered by
the DWAA 1976 and
• ‘other animals which are endangered, but not dangerous’, since the
sustainable trade of endangered species is allowed and carefully
controlled as part of the UK’s commitment to CITES and the Convention
on Biodiversity.
Section 29: taking possession of animals
Para 4 (b) We welcome the option for a constable or inspector to arrange care
for the animal at the place where it was found and would wish this to be the
default arrangement; further, that only where this is inappropriate for the
second option to be become available. Such alternative housing ought not to
include bodies that stand to gain by the transfer of activity owing to the close
proximity of their business interest; such effects have motivated frivolous and
malicious accusations brought in the past, to the Trust’s knowledge. Nor
should such temporary care be entrusted to a body opposed to the keeping of
animals and in particular of non-domestic animals. Bodies with relevant
expertise only should be used.
Section 41: Offences by bodies corporate
Para 1 provides for a body corporate to be found negligent and a person
together with a body corporate to be found negligent, but not a person alone
working for a body corporate. We do not believe that, say, an offence carried
out by a disgruntled or negligent member of staff should automatically define
the body corporate as also having committed the offence. Each case should
be considered on its merits. It should be possible for a prosecutor to judge
whether it is the systems and so mindset of a corporate body or partnership
that are at fault or whether, if those systems are shown to be sound, if it is the
actions and mindset of an individual employee that breached wilfully or
negligently a duty of care. It is possible that both may be found lacking, but we
believe this is likely to be the exception rather than the rule.
Section 44: Inspectors and constables
We believe that the inspection role should remain with statutory enforcement
bodies. We would oppose any move by Scottish Ministers to allow local
authorities to outsource the inspection role to non-statutory bodies. We note
from para 110 b of the policy memorandum that the intention is for these
inspectors normally to be a trading standards officer or an environmental
health officer. We suggest that animal welfare officers of local authorities,
mentioned at para 119 of the policy memorandum, would also be eligible. We
would expect that all such officers will be competent and have been suitably
trained, to help them better support pet businesses as they get to grips with
the shift in culture that this Bill will introduce.
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Financial memorandum
Part 1 Animal health
Cost on the Scottish Executive
Para 237: the memorandum makes provision for the biosecurity code to be
sent to all farmers, but not, in the event of an outbreak of HP5N1 avian
influenza outbreak, for it to be sent to all pet shops selling birds and their
suppliers. This appears to be a serious oversight; extra financial provision is
needed.
Costs on local authorities
Removal of requirement for CoSLA to publish Orders
Para 242: While the Trust can understand the motivation for CoSLA to save
£1 million through the removal of the requirement to publish Orders, licences
and other instruments sent to local authorities by Scottish Ministers (summary
costs table after para 277), it would be wrong to conclude that microbusinesses or even SMEs have internet access already. Of our pet retail
membership, only one in four has internet access at work and only one in two
of our kennel and cattery members have it. It would be premature and
irresponsible to rely solely on electronic communication with such businesses
and financial provision should be made for some hard copy communication to
persist, at least.
Para 254-256: Beware: this contains much misleading information. Firstly, the
range of licence fees used for pet retailers and boarders is factually incorrect,
based on data we collated from a survey we conducted in January 2004
among members. Secondly, the figures to which a 150% increase is applied
are miscalculated.
There will be some extra regulatory costs for pet vending or boarding
businesses if they need to qualify at least one of their staff. C&G 7760 in pet
store management now costs £168 (£148 to Trust members), so there will be
a cost to members depending on how many are unqualified in Scotland at
present, perhaps as much as £50,400 if only 60 of your estimated 360 native
pet shop owners hold qualifications. Should you move to require qualifications
rather than ask boarding establishment managers to demonstrate
competence, there will be on costs involved for which no allowance has been
made.
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SUBMISSION FROM THE BRITISH HORSE SOCIETY
Evidence on the Animal Health and Welfare (Scotland) Bill for the
Environment and Rural Development Committee
The British Horse Society Scotland (BHSS) welcomes the opportunity to
answer questions from the Environment and Rural Development Committee
for this important Bill, which promises to offer increased protection for equines
in Scotland.
We hope local authorities will be given adequate financial backing to enable
this Bill to fulfil its potential.
BHS SCOTLAND
BHS is Scotland’s largest equine membership organisation, an educational
charity working for the good of the horse. The BHS runs an inspection scheme
for riding schools, we are the principal awarding body for professionals in the
equine industry, and we hold the register of instructors and run the only quality
assurance scheme for livery yards in the UK.
Besides our professional and business networks we have ten regional
committees of volunteers who provide advice and practical assistance to
improve the lives of horses in their localities.
ANIMAL HEALTH
BHSS agrees that education, traceability, biosecurity and movement controls
combined with high welfare standards and good hygiene are the best defence
against an outbreak of fast moving virulent diseases.
POWERS OF SLAUGHTER
Whilst BHS recognises there may be a need for the humane destruction of
animals in fighting virulent epidemics or dealing with extreme outbreaks of
notifiable diseases, the BHS has grave concerns regarding the powers of the
Scottish Ministers to order the slaughter of equines in the event of such
outbreaks as foot and mouth disease, poultry diseases, cattle plague and
other diseases which horses are not directly affected by or carriers of. We
would prefer the wording to be more specific and say “any susceptible (or
carrier status) animals to be slaughtered”.
The use of strict biosecurity procedures, including traceability could act to
protect horses and ponies therefore advice and education will be key to
minimising the spread suffering and death.
THE IMPORTANCE OF GOOD BIOSECURITY
A useful equine example of where biosecurity, sample taking and education
can make a real difference is in tackling the unpleasant sometimes fatal
disease, Strangles. This is highly contagious and affects horses, ponies and
donkeys regularly in Scotland. Strangles is an infection of the equine lymph
glands. The swollen glands can restrict the airways. It is caused by the
bacterium Streptococcus Equi. Whilst Strangles is not a notifiable disease, it is
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strongly advised that owners and carers should be responsible and inform
other horse owners of any suspected or confirmed cases as a matter of
courtesy, to help prevent further spread of this disease. At the first sign of any
of the above symptoms horse owners or carers should isolate the horse and
contact their vet immediately.
Strict hygiene is essential as direct contact with infected horses is the simplest
means of transmitting the disease.
In the event of an outbreak animals from an affected yard should not travel
away from home and mix with horses from other yards. Strangles is
diagnosed by a test known as nasopharyngeal swab. Horses known as
“Carriers” are horses that carry the disease but show no symptoms.
DISEASES AFFECTING EQUINES IN SCOTLAND
Horses are also susceptible to a number of notifiable diseases including
equine viral arteritis (EVA) where blood tests are crucial for diagnosis.
Endemic diseases and conditions that cause suffering to equines in Scotland
include laminitis, grass sickness, sarcoids and equine influenza. Laminitis is a
disorder that can be caused by a number of factors, but it is mostly the result
of poor management. Laminitis is a serious welfare problem for Scottish
equines and many cases seen by veterinary practices end up being humanely
destroyed; this is a very painful condition. The BHS has produced advisory
material to hep reduce the incidence of laminitis by educating owners.
ANIMAL GATHERINGS
The BHS recognises that this Bill puts in place the ability to license gatherings
of “any susceptible species”. In the equine world gymkhanas, eventing, show
jumping, endurance riding, mounted games, polo racing etc all take place
under biosecurity guidelines within the remits of various sporting governing
bodies including BEF and the British Horse Racing Board where risk
assessments, equine passports and suitable measures are employed to
ensure good biosecurity. We would however, thoroughly endorse the licensing
of equine markets. These are not regulated at the moment and can tend to
become the locus of disease spread with young, old and infirm horses that are
not really fit for sale being passed between dealers.
ANIMAL WELFARE
Horses in Scotland will benefit from the sections of the Bill promoting
responsibility towards animals, protecting them against unnecessary suffering
and implementing a duty of care. In the 40 years of BHS working as an equine
charity in Scotland we have often been frustrated when dealing with welfare
concerns at having to witness the welfare of horses deteriorate because under
The Protection of Animals (Scotland) Act 1912 no action could be taken until
the horse was actually suffering. The new Bill allows welfare organisations like
ours help combat ignorance and neglect at a much earlier stage.
POISONING
The poisoning section of the Bill should include horse owners who knowingly
expose their equines to plants, which can do them harm like Ragwort.
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LICENSING OF LIVERIES
The BHSS welcomes proposals to license equestrian livery yards. We have
experience of welfare problems emanating from the hundreds of unregulated
livery businesses growing up all over Scotland. With DIY livery we have dealt
with cases where owners tend to default on paying when they lose interest or
simply fail to turn up to look after their equines which become neglected for
days or become the responsibility of the livery owner.
The BHS would not consider registration to offer the same control as
licensing. The BHS agrees with the proposed definition of a livery given in the
policy memorandum we hope the final version will ensure the inclusion of
equine dealers yards. Qualifications and equine knowledge are a necessary
prerequisite to caring for horses.
The proposal to leave five years between checking of liveries is not
acceptable the time period needs to be shortened to three years to make this
a more effective protection for equines.
LICENCE FOR RIDING ESTABLISHMENTS
The financial Memorandum of the explanatory notes proposes extending the
licensing visits for riding establishments to three years; this would not be
acceptable to BHS. There are too many changes to staff and horses to make
a three-year gap between visits a safe and effective welfare check. Similarly
note 255 suggests a risk-based approach to inspection visits of high (annual),
medium (18 months) or low risk (3 years).
Deciding on risk levels and granting a licence requires detailed equine
knowledge, the BHS recognises that good safety is a necessary prerequisite
to a high welfare premises. Riding schools approved by a body like BHS could
be considered suitable for a three-year gap between inspections.
ANIMAL SANCTUARIES
The BHS thoroughly supports proposals to license animal sanctuaries. We
deal with too many people who choose to put their elderly or infirm horses into
sanctuaries instead of making the final decision to have them humanely
destroyed. As a result we are aware of horses requiring a high standard of
care living in sanctuaries – licensing will help ensure that the welfare
standards are acceptable and that these animals in their care are protected.
CODES
Codes of practice are a good method of tackling welfare issues. The BHS
agrees with proposals (Annex C of the Policy Memorandum) under section 34
of the Bill to put in place a code of practice for the tethering of equines. In
Scotland tethering is fortunately not common practice, however this Code
offers correct minimum standards for those who choose to tether. As such this
is very welcome.
Codes on shoeing are also welcomed. Regular attention from a registered
farrier is a necessary prerequisite to good equine welfare.
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SUMMARY
This Bill has a great deal of potential to improve the lives of Scotland’s horses
by bringing together and modernising existing animal welfare legislation. The
capacity of the secondary legislation to ensure welfare by addressing current
equine issues like the growth in the number of liveries or encouraging a
reduction in preventable disease like laminitis is very welcome. Equine
suffering will definitely be reduced by preventative action being taken before
suffering occurs. And the emphasis on education is a practical and sensible
away to encourage high standards of animal husbandry which in an equine
setting is known simply as good horsemanship.
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SUBMISSION FROM THE SCOTTISH SEA LIFE SANCTUARY
Evidence on the Animal Health & Welfare (Scotland) Bill for the
Environment and Rural Development Committee
The Scottish Sea Life Sanctuary welcomes the opportunity to answer
questions upon the impact the Bill will have from the Environment & Rural
Development Committee. We hope the correct stakeholders will be
adequately funded to make a real impact in the future with the new powers
granted with the new Bill.
The Scottish Sea Life Sanctuary
The Scottish Sea Life Sanctuary (SSLS) premier visitor attraction on the west
coast of Scotland And the leading marine conservation centre in Scotland. For
the past 26 years we have been at the fore-front of the rescue and
rehabilitation of marine mammals, predominately seals, in Scotland. Staff
members are active members of British Marine Life Rescue and hold regular
training for individuals and groups.
We at the Scottish Sea Life Sanctuary are members of a larger organisation
called Merlin Entertainments Ltd. Who own and operate a number of
Sanctuaries through the UK and Europe: Hunstanton Sea Life Centre; Gweek
Sea Life Sanctuary; Scarborough Sea Life Centre, and Blankenberge
Belgium.
Proud holders of a Zoo Licence, we work diligently to adhere to and exceed all
requirements to the business to operate under this Licence with regular
inspection from independent vets.
Animal Health
SSLS commends the panel for being concerned with animal health within
Scotland. As holders of a Zoo Licence we are strictly bound by many
standards which are not relevant to the general aim of this draft Bill. However,
we do applaud the move towards stricter control over the pet industry in
general.
Powers of Slaughter
Powers of slaughter are a very emotive subject for us all, but more so for our
organisation as we dedicate ourselves to the rescue and rehabilitation of
these marine mammals. It is not clear from the Bill in its draft form whether
species held by us would come under the terms of what constitutes an
‘animal’. This should be made much clearer and the definition of disease we
feel should be a disease communicable to humans or animals which are in
strict quarantine should be made exempt from slaughter or at least assessed
on an individual basis by local vets before slaughter is carried out.
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As the bill stands there seems to be no requirement for Scottish Ministers to
provide evidence of risk before a slaughter order is evoked. A number of
questions we feel should be addressed before the Bill moves forward:
• A group should be set up to fully assess risk and place the order for
slaughter.
• What will the make-up of this group be?
• How tight will the parameters be to define an ‘emergency’?
Compensation
The SSLS is a for profit organisation which is proud of its work over the past 2
½ decades in the field of marine mammal rehabilitation and as such we rely
heavily on the income received from our paying visitors. In the Bill we feel
there should be tight guidelines for the calculation of compensation to any
business affected by any orders of slaughter or strict quarantine orders placed
on business sites. As it is vitally important to the continuation of any business
which works on such small margins we feel that it is only prudent to be able to
plan for any contingency.
Biosecurity
In recent history we have dealt with an outbreak of PDV. This communicable
disease between Seals ravaged large sections of the seal population around
the European coasts. Animals with signs of this disease should be removed
from wild populations where possible and treated in a suitable rehabilitation
centre such as ourselves.
During this outbreak we worked under strict quarantine conditions and also
took the opportunity to carry out a study of the effectiveness of the a PDV
vaccine on the resident population within the Merlin Entertainments group and
then in the hope that this would be effective, we vaccinated all seals rescued
from the wild.
The Bill should enforce the strict quarantine of any animals suspected to be
infected with any disease which should be clearly defined within the Bill with a
sub-section which would allow review.
If an establishment can demonstrate an effective quarantine of animals within
their care, under the biosecurity codes should we then not be exempt from
slaughter orders? This quarantine, as we have demonstrated in the past with
PDV, is effective and scrutinised by independent vetinary surgeons we would
feel should exempt us from any order of slaughter.
Animal Gatherings
The Bill provides provision for the licensing of ‘Animal Gatherings’ of any
susceptible species. Surely all species are susceptible to communicable
disease and therefore require Licence. We do feel that this provision, outside
of times of ‘emergency, would be unworkable as a licensing exercise. The
governing body appointed by Scottish Ministers would then be required to
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issues vast numbers of these licenses to individuals who would prior to this
have to be inspected by appointed officers.
Testing and Gathering of Samples
An inspector may at anytime enter any premises in Scotland for the purpose
of ascertaining (samples).
These provisions should be changed to hours of business and will the SSPCA
have their powers extended to be able to enforce this provision. We do feel
that because of the emotive nature of this provision that the ‘inspector’ should
always be accompanied by a police officer to ensure their safety and to
provide strong evidence for any future prosecution that may follow. Another
possible improvement for this provision should be that they are accompanied
by a vet to take the samples to ensure that they are taken and stored in a
fashion that would be useful as evidence and not be contaminated.
Animal Sanctuaries
As a rehab centre we regularly take in sick and injured animals. Section 29-3
entitles an officer to remove an animal if it appears to be in distress. The
officer is not required in this provision to be qualified to make this decision in
anyway, and would harm any business that relies heavily upon their image as
we do. The public perception of a business which has animals removed from
its premises in this fashion will be extremely negative and almost impossible
to recover in the short term. Would this then be considered under the
provision for compensation in previous articles in this Bill?
Section 29-5 allows inspectors to use any equipment found on the premises to
carry out duties under (4)(b)(i). These inspectors may not be trained with the
use of any of this equipment and then it is open to discussion as who would
be responsible for the Health and Safety of this individual while he is carrying
out his duty with equipment that he is unfamiliar with. It would possibly be
prudent to change this provision to allow the office to “direct a trained staff
member to carry out his requirements while on site”.
Further to the licensing of sanctuaries it should be made clear that there
would be exemption for any establishment covered by the Zoo Licensing Act
1981 as there guidelines are as strict if not stricter than any proposed in this
Bill. If not then there should be exclusions for any conflicts between the two
Acts which should clearly define precedence.
Summary
The Bill in its present form has a great deal of promise. The emphasis on
control of communicable disease in mammals is commendable and should be
welcomed. Any conflict between this Bill and the Zoo Licensing Act should be
taken in to account early in the draft Bill stage, with any precedents clearly
defined over which act would be taken as having precedent.
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SUBMISSION FROM THE COUNCIL FOR DOCKED BREEDS
Written Submission to the Environmental and Rural Development
Committee, Animal Health & Welfare (Scotland) Bill.
On behalf of the Council for Docked Breeds and personally, I would like to
thank the Committee for allowing me both to present this "Written Statement"
and to attend as a witness in person at the hearing on 14th December 2005.
MY CREDENTIALS AS A WITNESS.
I have been a practising veterinary surgeon for the last thirty years and I have
had experience throughout the UK, South Africa and Australia. I have
continuously docked puppies’ tails throughout my career. I can therefore
testify before this Committee on the basis of a very long and practical
experience on the issue, involving hundreds if not thousands of successful
docking operations.
I do not seek to change the opinions of the anti-docking lobby, (ADL), even
though I profoundly disagree with it. However, I do object that the ADL should
seek to impose its will on those who do not agree with it. As a member of the
pro-docking lobby, (PDL), I strongly advocate that docking should remain legal
when carried out by a veterinary surgeon. I support the status quo and
freedom of choice on this controversial issue.
BACKGROUND:
For many years, dog breeders have docked puppies traditionally for three
main reasons, as a cosmetic standard in certain breeds e.g. poodle, as a
hygiene measure to prevent faecal dermatitis in long-coated breeds, e.g. the
Old English Sheepdog and as a practical prophylactic measure to prevent
injury in certain working breeds, e.g. springer spaniels. In the last case,
undocked working dogs would otherwise face an increased risk of tail damage
when working through thick undergrowth.
Tail tip injuries are both painful and do not respond to medical treatment.
Amputation of the whole tail is mandatory. In adulthood, this operation incurs
both the risk of a general anaesthetic and prolonged, sometimes painful,
recovery.
Over recent years, dog breeders in particular and dog owners in general have
divided into three groups, those who strongly oppose docking on both
cosmetic and prophylactic grounds, (ADL), those who have no particular view
on the issue and those who strongly support cosmetic and prophylactic
docking, (PDL). Both ADL and PDL have run spirited campaigns in the media,
on the Internet and in both Westminster and Scottish Parliaments.
Both Governments had already decided to modernise Animal Welfare
Legislation and as part of that process, have sought submissions on the issue
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of tail docking. Both ADL and PDL joined battle to persuade the Governments
about their respective views.
After extensive consultation, the UK Government has recently expressed its
preference that the current docking practice should remain unchanged, as
both ADL and PDL opinions are sincere. The UK Government has also stated
that it will listen to M.P.s before making a final legislative decision.
THE ANTI-DOCKING POSITION:
The ADL argument is essentially a mix of emotional hyperbole and pseudo
science. For those who are against docking on emotive reasons, no amount of
reasoned argument can alter their opinion. Assuming Government seeks to
legislate on practical/ scientific evidence, I cannot see that a purely emotive
anti-docking stance can or should affect the ultimate legislative decision.
In this regard, the Committee should be aware that both the RCVS, (Royal
College of Veterinary Surgeons), and the SSPCA, (Scottish Society for the
Prevention of Cruelty to Animals), have echoed ADL emotive opinion by
terming docking to be an "unacceptable mutilation". I would ask if any
"mutilation" worth the name can ever be "acceptable".
The RCVS Working Party, in 1992, realised that there was great difficulty in
referring to tail docking as a "mutilation", while referring to routine dog
castration as an "acceptable mutilation" on practical grounds. The reconvened
Working Party confirmed that, "although the term 'mutilation' was an emotive
one, carrying with it, in common usage, implications of maiming and
disfigurement, there was no satisfactory alternative term which would suffice
for its purposes. Accordingly, it was agreed to continue to make reference to
mutilations on the understanding that the term should be understood as
covering all procedures, carried out with or without instruments, which
involve interference with the sensitive tissues or the bone structure of
an animal and are carried out for non-therapeutic reasons".
However, this definition of "mutilation" also applies equally to the genetic
manipulation of the dog before birth and therefore all dog breeding, (a
procedure that interferes with the sensitive tissues/ bone structure of the dog,
without instruments and for non-therapeutic reasons), must also be an
"unacceptable mutilation". For example, breeding gives rise to Pekingese with
compressed nasal passages and breathing difficulties, West Highland White
Terriers prone to allergic skin dermatitis, Bulldogs prone to painful interdigital
skin cysts and large breeds prone to bone developmental abnormalities, such
as hip displasia. Furthermore, such genetically "docked" breeds as the Boston
Terrier, Bulldog or French Bulldog also represent unacceptable (genetic)
"mutilation". By the RCVS definition, any dog breed that has breed-specific
deformities/ weaknesses is an "unacceptable mutilation", yet neither the
College nor the RSPCA seek a ban on these breeds.
The ADL website sets great store by the report of Robert Wansbrough, as
published in the Australian Veterinary Journal in 1996. From a Committee


442

perspective, this report may well appear "scientific" and authoritative as an
ADL presentation. However, the report states at the outset:
"There have been no scientific studies or double blind trials conducted to
compare the effects of tail docking in one sample of dogs with a similar
sample of undocked dogs. Similarly, there have been no studies that measure
the initial pain and the ongoing pathological pain inflicted on docked dogs".
This confirms that there is no scientific evidence, in the accepted
meaning of the term, which proves either that docking causes
appreciable immediate or long-term pain to the docked dog.
It follows that all of Wansbrough’s claims about the "pain" associated with
docking can only be personal opinion and may be discounted. In any event,
even if the Committee were still concerned about the "pain" issue, I can testify
that a small injection of pre-operative local anaesthetic at the tail base
removes any operational "pain" completely.
Wansbrough then produces an extended and technical discussion on docking
and lists a number of alleged negative effects of the procedure, e.g. loss of
balance, loss of bowel/bladder control, loss of socialisation skills and a
number of general, post-operative surgical complications. At first sight, this
appears to form an impressive scientific case against docking, but it falls well
short in two key areas:
(a) The scientific "conclusions" are not proven by experiment, but based
merely on Wansbrough’s theories. Thus, he repeatedly devalues his
"scientific" conclusions by inserting words such as "may", "can" or "believe",
e.g.
"If the tail is removed from an immature puppy, the muscles of the tail and
pelvis may fail to develop to their full potential".
"Removal of the tail in the mature dog may lead to atrophy and degeneration
of these muscles. In addition, if these muscles lose their distal attachments,
there may be a lessening of the support and anchorage of the rectum and
anus. An absence of adequate function of these muscles may result in rectal
dilatation, rectal sacculation and faecal incontinence".
"A similar relationship may exist between tail docking and submissive urinary
incontinence in puppies".
"The position of the tail and the way it is moved can signal pleasure, fear,
friendliness, dominance, playfulness, defensiveness, inquisitiveness,
aggression, nervousness and submissiveness. Thus, tail docking can affect
the interaction of dogs with other animals and man.
Some behaviourists believe the absence of a tail may predispose a dog to
show unwarranted aggression to other dogs and man, or that they may be the
victim of attacks by other dogs due to their failure to communicate".
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All of the above quotations are therefore allegations, unproven by any
recognised scientific research.
(b) All of Wansbrough’s negative assertions about docking are simply not
borne out by practical experience. Many thousands of dogs have been docked
throughout history, yet not a single dog has ever suffered from imbalance/
incoordination, urinary or faecal incontinence or inability to socialise with
man/other dogs. I have never witnessed any of these symptoms in any dog,
as a result of docking, in 30 years of practice.
Haemorrhage, ischaemia, infection, gangrene, toxaemia/septicaemia,
meningitis, hypoglycaemia or hyperglycaemia can occasionally occur after
any operation and are not therefore exclusive to docking. Such adverse
symptoms are usually attributable to bad operative technique, not the
operation itself.
THE PRO-DOCKING ARGUMENT:
I would underline that I do not seek to promote docking per se, but rather to
ask that the Scottish Parliament should continue to allow freedom of choice as
a private clinical decision between veterinary surgeon and client. Such clients
are invariably caring breeders, who have promoted their particular docked
breeds for years to the admirable standards beloved by breeder and buyer
alike. No docking breeder or vet would countenance docking if it produced any
of the unacceptable sequelae suggested by the ADL. They simply care for the
breed too much.
The UK has a large national and international market for its show stock and a
ban on cosmetic docking will doubtless have adverse economic repercussions
for the industry. In any market, demand determines supply. If the general
population does not wish to purchase docked puppies, docking will ultimately
cease on economic grounds alone. Currently, however, this is not the
situation. Prospective puppy purchasers actively seek out docked individuals
and there are already cases where undocked litters remain unsold. In my long
experience, I can absolutely testify that:
A tail docking operation lasts 5-10 seconds.
By using electrocautery, the tail is severed and the blood vessels are sealed
simultaneously. There is no haemorrhage.
The puppy cries only during the operation. Immediately afterwards, it goes
back to sleep.
There is no post-operative loss of condition, as would be expected with
postoperative pain.
As the operation is performed before 7 days of age, memory is undeveloped,
so the puppy has no recollection of the operative "pain" in later life. It is as if
the puppy has never experienced the operation at all.
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SUMMATION:
•

•
•

•

•

•

•
•

Tail injuries in undocked breeds are chronically painful. Amputation
under general anaesthesia is the only solution, with concomitant
surgical and anaesthetic risk.
The term "unjustified mutilation" has not been defined exclusively or at
all in relation to docking. The term itself cannot, therefore, be justified.
It is illogical to allow "unacceptable mutilation" of canine soft tissues/
bone structure by genetic means, yet seek to ban docking a few days
after birth.
There is no recognised scientific research to quantify either the initial or
long-term "pain" associated with docking. A little local anaesthesia
completely removes any docking "pain".
No competent docking operation has ever produced imbalance,
faecal/urinary incontinence or adverse social interaction. Docked and
undocked dogs are equally happy.
A legal ban on docking could force the procedure underground, where
it would be almost impossible to police. Invariably, animal suffering
would increase through incompetent technique.
The operation should continue to be legal as a matter of free choice,
carried out only by registered veterinary surgeons.
Vets must use a standardised technique that promotes surgical comfort
and rapid, uneventful healing. I testify that my technique, over many
hundreds of operations, establishes that standard.

For these reasons and in these circumstances, I call on the Committee to
resist a legal ban on both cosmetic and prophylactic tail docking.
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SUBMISSION FROM THE DOGS TRUST
THE ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
1. Dogs Trust is the UK’s largest dog welfare charity with fifteen Re-homing
Centres across the UK caring for 12,500 dogs annually. The Centres include
one in Scotland and a sixteenth due to open in Glasgow in 2006. We also
provide reduced rate neutering for those on means tested benefits, veterinary
care for dogs belonging to the homeless and responsible ownership education
to children. We are probably best known for our strap-line ‘A dog is for life not
just for Christmas’. We are grateful for the opportunity to comment on the Bill.
Our comments will be restricted to proposed legislation which will affect dogs.
2. Part 1 of the Bill deals with animal health issues pertaining largely to farmed
species and its relevance to dogs appears to be restricted to unspecified
disease. Dogs Trust assumes that this includes Rabies which is a relevant
disease of dogs. We are aware that contingency plans might include the killing
of in-contact dogs and cats and therefore urge that such measures should be
used with discretion and sensitivity. If procedures such as contiguous
slaughter were to be introduced for dogs during a Rabies outbreak, there
could be a significant likelihood of those animals being removed covertly with
the attendant risk of spreading disease. We do not consider slaughter
instituted as a result of vaccination-induced high antibody levels in such
animals to be an appropriate reaction. Consequently we suggest that the Bill
is amended to make it clear that Part 1 is applicable primarily to farmed
species and that there will be adequate safeguards for dogs.
3. Section 17: Dogs Trust supports the retention of the offence of unnecessary
suffering but consider that it should be further defined to include physical and
mental suffering. Currently, courts appear to have convicted on physical
suffering only and yet it is generally accepted now that mental suffering can
be as severe. While it is possible to argue that the provisions of section 22
(and current legislation) are sufficient to cover mental welfare, we consider the
greater penalties available under section 17 should apply to actions which
result in deliberate mental cruelty.
4. Section 18: Dogs Trust supports the definition of the term mutilation as
proposed by the Royal College of Veterinary Surgeons. Dogs Trust strongly
urge the Executive to include a total ban on the docking of dogs’ tails in the
Scottish Statutory Instrument to be introduced with the Bill. We consider the
scientific evidence that puppies perceive pain at the time of docking to be
sound, and that the long-term inability to properly communicate with other
dogs resulting from the loss of the tail to be significant. We do not consider
that there should be any exception to the general ban as there is insufficient
evidence to show increased liability to damage to the tail in working dogs
compared to damage to other appendages.
5. Dogs Trust is aware that the Scottish Executive is inclined to take a more
robust line on this issue than there is in Westminster, and we applaud that.
However we consider it vital that there is no discrepancy between this
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legislation and any proposed in England as any such discrepancy could lead
to neonatal puppies being shipped considerable distances to have their tails
docked which would have further adverse effects on their welfare. We have
made this point also south of the border and will continue to lobby there for a
total ban.
6. Section 21: Dogs Trust considers animal fights to be abhorrent and so
supports the tenor of this section. However some of the financial benefit from
animal fights is the sale of recordings of the fight. We therefore consider that
the making of any recording, or the sale or possession of such a recording
should be an offence. This would then provide a parallel to the legislation on
child pornography.
7. Section 22: Dogs Trust strongly supports the introduction of the duty of care
enshrined in this section and the detail provided in sub-section (3).
8. Section 23: Dogs Trust is aware that some reservations have been
expressed about the ability of Scottish Ministers to make regulations of
considerable breadth under this section. However we consider that animal
welfare legislation requires regular updating to keep abreast of current
scientific knowledge and best practice. The legislation is rarely a high priority
for any government and so the introduction of additional primary legislation
has often in the past been left to Members to introduce. This has resulted in
the much amended and often out of date legislation currently in place which
this Bill is to replace. The ability to make secondary legislation will allow
Scottish Ministers to relatively easily amend legislation to ensure it is coherent
and current while retaining the ability of the Scottish Parliament to properly
scrutinise it.
9. Section 24: Dogs Trust considers licensing and registration to be important
elements in ensuring good welfare. We are concerned that the Executive
propose to license pet fairs as we do not consider such events are likely to
ensure good welfare. The stress induced by travelling and close proximity with
humans and other animals is significant and often unrecognised by persons
with little experience. In addition such fairs lead to poor accountability of
peripatetic vendors and the provision of poor care information to purchasers
who may buy on impulse. We do not consider such events to be legal under
current legislation and see no reason to legalise them.
10. Dogs Trust continues to support the proposals introduced by Christine
Grahame MSP on the transport and sale of puppies. We consider this trade to
significantly adversely affect the welfare of the dogs and wish to see it banned
in its current form.
11. Section 32(2): Dogs Trust is concerned that an inspector or constable,
with no or minimal training, should be taking a decision to destroy an animal
without the advice of a veterinary surgeon. Taking such action without a
diagnosis of the disease or injury is unreasonable. Under the Veterinary
Surgeons Act, only a veterinary surgeon is legally empowered to make a
diagnosis and we therefore consider that a veterinary surgeon should always
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be consulted. With modern communication systems we cannot conceive any
situation when such advice would not be available.
12. Section 42: Dogs Trust considers that the increased penalties available to
courts under section 21 should also be available under section 17. Those
offences also imply a degree of deliberate cruelty, whether it be by neglect, or
as a deliberate act. Such offences are significantly more serious and therefore
deserve the higher penalties.
13. Section 44: There is currently a very broad range of experience amongst
inspectors as defined in the Bill. This leads to a significant variation in the
quality of inspections and this particularly applies where the more unusual
species, such as animal welfare in premises inspected. Dogs Trust considers
that there should be some assessment of competence of all inspectors,
whether authorised by the Scottish Ministers or a local authority. We propose
that the Scottish Ministers should establish a list of appropriate inspectors who
have proven their competence. Such persons might be authorised for a
variety of inspections or for a single species or task. Local authorities should
then be required to appoint their inspectors from the Minister’s list. Such a
system is currently in place for licensing zoos and is very effective.
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THE CASE FOR A BAN ON THE DOCKING OF DOGS’ TAILS
Executive Summary
The cases both for and against docking arouse much controversy and
emotion. The government’s stated preference is that legislation should be
based on sound science and this paper aims to show that there is good
scientific evidence to support a total ban on docking.
•

There is good evidence to show that the act of docking causes pain.

•

There is some evidence to show that pain in neonates is enhanced
compared to adults.

•

A dog’s tail is a major element of its means of communication with
other dogs and other species.

•

The removal of the tail may induce or exacerbate other medical
conditions such as incontinence in bitches and perineal hernia.

Consequently we consider that the scientific evidence strongly supports the
case for a total ban on docking other than for therapeutic reasons.
Introduction
All dogs are born with tails although in some breeds, such as the Pug, the tail
is relatively rudimentary. For many years it has been the custom to remove
the tails from dogs of some breeds at an early age, a process known as
docking. This paper aims to make a case for banning the practice.
The procedure of docking a dog’s tail has aroused much controversy and
emotion over many years. Much anecdotal evidence has been provided about
docking. However the government has stated frequently that legislation should
rely on scientific evidence and not on anecdote. There is a significant body of
peer reviewed scientific evidence in support of banning the practice and this
paper aims to review that evidence. While there is also evidence of the effects
of docking in other species we consider this to be less reliable, as
extrapolation from species to species is often so. Evidence from other species
is therefore included but is annotated to show that it is not from puppies.
The Royal College of Veterinary Surgeons (RCVS) defines a mutilation as ‘all
procedures, carried out with or without instruments, which involve interference
with the sensitive tissues or the bone structure of an animal, and are carried
out for non-therapeutic reasons.’ i The working party also defined docking as a
mutilation although it accepted that the term mutilation was emotive it could
find no satisfactory alternative.
The usual stage of life for docking to be performed on a puppy is between
three and seven days of age. Legally ii the process is restricted to being
performed by a veterinary surgeon registered with the RCVS. A veterinary
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surgeon may dock the tail without anaesthetic any time before the puppies’
eyes are open.
There are three reasons to oppose docking: the pain caused by the process;
the removal of an appendage used by the dog for communication; and the
potential for long term side effects.
Pain
The perception of pain is entirely subjective and it is therefore impossible to
prove beyond doubt whether an animal (or indeed another person) feels pain
as a result of any procedure. However the perception of pain may be inferred
by a number of methods:
Showing that the physical ability to feel pain is present;
Evaluating the reaction of the animal to any given stimulus at the time;
Evaluating the reaction of the animal to a stimulus in the future.
Whatever methodology is used the underlying principle of any evaluation of
pain should be that, where there is doubt, the benefit of the doubt should be
given to the animal. That principle is enshrined in legislation on animals used
in research iii .
The ability to feel pain relies on there being the appropriate pain receptors at
the site of the procedure and a connection from that site to the brain. It is
possible to trace nerves using microscopic techniques and this has been
done iv . We therefore conclude that a neonatal puppy has the ability to feel
pain. In adult animals there is a suppression system to limit sensory input to
the brain by specific descending nerve fibres. That system has been shown to
be not yet functional in neonatal puppies v . It is therefore likely that pain
perception in neonatal puppies is enhanced when compared to perception in
adult dogs.
Pain is a protective mechanism which leads to the withdrawal of the part of
the body which perceives the pain. This withdrawal is involuntary and is
frequently accompanied by a vocal response. In human terms, touching a hot
object with a hand causes an immediate withdrawal and uttering a word such
as ‘ouch’. Animals are no different and most will squeal if they feel pain.
Other physiological measures confirm that such behaviour is likely to be a
reaction to the perception of pain vi .
Puppies when docked squeal as the tail is cut vii and this is inferred as their
reaction to a painful stimulus. The squealing rarely continues for more than a
few seconds once the procedure is complete. This might be interpreted as the
puppy no longer perceiving any pain. However it should be born in mind that
neonatal puppies are vulnerable to predators and that noise would attract
such predators. It is therefore considered that, unless the pain is severe such
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as acute colic, for evolutionary reasons puppies are unlikely to continue to
make noise as a reaction to pain. We therefore consider there to be evidence
that puppies’ reaction at the time of docking indicates that they perceive pain
caused by the procedure.
There is further evidence that the application of a painful stimulus to a
neonatal animal will illicit a long term modification of the animal’s response to
future stimulation of the affected part. While it has not been shown that
docked dogs’ tails are more sensitive, the work, which was undertaken in rat
pups which are at a similar stage of development to puppies as neonates,
does provide strong evidence that pain was caused at the time of initial
injury viii .
It has also been postulated that so-called ‘phantom limb’ pain may be
experienced following docking. There is no direct evidence for this and it is
difficult to perceive how the hypothesis could be proven. However it is known
that a neuroma (inflammation of a severed nerve) may develop and that may
be painful.
Communication
Communication between dogs, and between dogs and humans is a complex
process. While humans’ communication is based on verbal language with
body posture (language) as a secondary means, dogs do not have the ability
to verbalise to any comparable extent. They are therefore almost entirely
reliant on body language to communicate ix .
Body language in dogs is based on facial expression, body posture and
particularly the manner in which the tail is held and moved. All dog owners will
be familiar with the wagging tail as a means of expressing pleasure. However
the use of the tail has a far wider implication for communication than that. Low
tail carriage implies fear or submission, ‘normal’ carriage implies a neutral
stance or pleasure while high carriage may indicate inquisitiveness or
aggression, depending on how it is moved. While the posture of other body
parts also indicates similar responses, the tail is an extremely important
element of expression in the dog.
A human, from a relatively elevated position, may find it easy to interpret the
tail posture of a docked dog as, generally, the human will be viewing the dog
from above and a vigorously wagged back end is as obvious as a wagging
tail. However another dog is viewing the same dog from a more or less
equivalent level and the absence of a tail may lead to misinterpretation of the
dog’s general posture particularly when the other dog is viewed from a head
on position. While evidence that docked dogs find it more difficult to
communicate with other dogs is anecdotal, no study appears to have been
done on changes in other body postures in docked dogs to compensate for
the lack of a tail.
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Long term effects
There is some evidence that docking may lead to physical long term effects.
The exact cause is not determined but there is some evidence that the
incidence of urinary incontinence in bitches x and perineal hernia xi may be
increased. It is likely that this may result from weakening of the muscles that
are utilised to move the tail and also form the muscle wall at the rear of the
pelvis.
In addition, poor technique of docking may lead to chronic inflammation at the
site of docking as is likely with any trauma left to heal by second intention.
That can result in both continued discomfort for the dog and may lead to a
requirement for further surgery to allow the tail to heal.
Proponents of docking argue that the procedure will prevent injury to the tail.
Dogs which are worked extensively frequently suffer damage to their bodies
because of the abrasive nature of the objects with which they come into
contact. That is also true of dogs that are not worked and they frequently
suffer cuts to their feet, legs and flanks which require suturing in one form or
another to enable them to heal. There is no evidence that the tail is any more
prone to injury than any other body part.
Conclusion
There is strong scientific evidence to show that the docking of dogs’ tails
causes pain at the time of docking and for a period afterwards, that docked
dogs are deprived of a major means of communication with other dogs and
that adverse long term consequences may result.
We therefore consider that the scientific evidence supports a total ban on
docking except for therapeutic reasons following injury or disease.
C J Laurence QVRM TD BVSc MRCVS
Veterinary Director, Dogs Trust
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SUBMISSION FROM THE KENNEL CLUB
AND THE SCOTTISH KENNEL CLUB
The Kennel Club (KC) and the Scottish Kennel Club (SKC) 1 are the governing
bodies for dog activity in the UK among whose main objectives are to promote
in every way, the general improvement of dogs and encourage responsible
dog ownership. The Kennel Cub welcomes the Executive’s intention to
modernise and consolidate existing animal welfare legislation and believes it
can better achieve this by giving further consideration to the following issues:
Tail Docking - The Kennel Club continues to support the case for choice in
docking, as indicated by the current Kennel Club breed standards and
welcomes the Westminster Bill’s accompanying Regulatory Impact
Assessment (paragraph 15, page 4), which states that it is the preferred
option of Ministers to allow continued freedom of choice over docking.
Welfare Inspectors – The Kennel Club seeks to ensure that authorised
inspectors will be competent and trained to a set of common standards by
putting into place a minimum national qualification for animal inspectors.
Duty of Care - Although the Bill introduces an offence for the failure to take
reasonable steps to ensure the welfare of animals, thereby imposing a duty of
care on those responsible for animals, the Kennel Club would urge the
Executive to define the terms ‘duty of care’ and ‘reasonable steps’ on the face
of the Bill.
Electric Shock Collars – The Bill as drafted will not outlaw the use of Electric
Shock Collars despite the fact that independent scientific evidence proves that
these products "are not only unpleasant but also painful and frightening" and
"may influence the dog’s well being in the long term in a negative way".
Selling Puppies in Pet Shops – As yet there is no clause in the Bill to
abolish the practice of selling dogs in pet shops. Puppies may be removed
from their mothers before being fully weaned and transported to pet shops.
The journey and the alien environment at which puppies arrive, is stressful for
them and as a result puppies can develop physical and psychological
problems.
Dangerous Dogs Act (DDA) – The Kennel Club wants this discredited Act
reformed with the introduction of the new Bill. Not only has it cost several
million pounds to implement and failed to prevent a number of attacks by
dogs, it has had a detrimental effect on the welfare of some dogs, which have
been euthanased simply because of the way they look.
Specific Provisions
1. Part One: Animal Health
1.1 Animal Gatherings:
The Kennel Club notes the proposal in Section 5 of the Bill to give Scottish
Ministers the power to make an order that would make provisions for the
licensing of ‘animal gatherings’ and is concerned that Paragraph 3 defines
these as an occasion at which animals are brought together for any purpose.
1

The Kennel Club in the UK and the Kennel Club in Scotland will be referred to collectively as
the Kennel Club throughout this submission.
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The Kennel Club is of the view however, that shows it licenses should be
specifically exempted from the provisions in this clause, as highly developed
Kennel Club regulations, drafted specifically to protect the welfare of dogs,
already exist for such licensed events.
2. Part Two: Animal Welfare
2.1 Mutilation:
The Kennel Club remains concerned that Section 18 (4) which states that
prohibited procedures include those which interfere with the sensitive tissues
of the animal otherwise than for the purpose of medical treatment,
encapsulates tail docking. The Kennel Club is disappointed that the Executive
has not followed the example of Westminster (Paragraph 15 of the
accompanying Regulatory Impact Assessment to the Animal Welfare Bill
states “Our (the Government’s) preference is that there should continue to be
freedom of choice on cosmetic docking”) for the following reasons:
• Scientists from across the globe agree that tail docking does not cause
pain as research distinguishes between groups of newborn animals,
including dogs, and confirms that they are relatively immature at birth
and up to around two weeks of age and therefore cannot feel the same
degree of pain as human babies, lambs and calves. Therefore it seems
unnecessary to amend current legislation.
• Although some respondents to the previous consultation on the
proposals to revise existing animal welfare legislation felt that an
undocked puppy of a traditionally docked breed would be worth less or
be more difficult to sell than a docked puppy, Kennel Club breed
standards now provide a description of the tail for undocked dogs.
2.2 Animal Fights:
The Kennel Club is of the view that Section 21 of the Bill is too narrow and
would urge the Executive to consider classifying as an offence the possession
of anything capable of being used in connection with an animal fight with a
view to its being so used and anything that has been used in connection with
an animal fight.
2.3 Ensuring Welfare of Animals:
While the Kennel Club welcomes provisions outlined in sections 22 and 23 of
the Bill, it is concerned with Section 23, Paragraph 3 (c). Although the
Kennel Club regards microchipping as the best form of permanent
identification, legislation making this compulsory would be difficult to enforce
and it would not enhance animal welfare if dog owners micro-chipped pets
without being informed about the benefits of permanent identification. The
Kennel Club would rather the Executive required all vendors of pet animals,
breeding establishments and veterinary surgeons to provide information to
dog owners about the benefits of microchipping and responsible dog
ownership.
2.4 Licensing etc. of activities involving animals:
The Kennel Club is concerned that Section 24 gives Scottish Ministers a
power to make regulations for the introduction of licensing and registration
regimes in relation to a range of activities. It understands that this section of
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the Bill is intended to protect pet shops, animal boarding establishments,
livery yards and riding establishments but is concerned that it may
encapsulate activities such as: Heelwork to Music, Agility, Flyball, and
Obedience, as well as Working Trials, Field Trials, and other such activities
These are popular core areas of non-commercial activity and take place in line
with well-developed Kennel Club regulations drafted to protect the dogs’
welfare.
2.5 Abandonment:
The Kennel Club is concerned about the implications of Section 26
Paragraph 3, which states that consideration in determining whether a person
commits an abandonment offence, relates to an animal’s age and state of
health because it fails to outlaw the abandonment of an elderly animal or an
animal in poor health. As these animals are the most vulnerable and thereby
require protection the Executive should better define ‘abandonment’ to
prevent misinterpretation and ensure the best welfare standards for the animal
in question.
2.6 Sale of animals to children:
The Kennel Club welcomes Section 27 of the draft Bill which prohibits a
person selling an animal to a person whom they have reasonable cause to
believe to be under 16 years old. It does however remain concerned as to the
implication of Paragraph 2 (b) of the Bill that it is a defence to sell an animal
to somebody under-16 years of age if the vendor had no reasonable cause to
suspect the buyer was under age based on their appearance. The Kennel
Club is of the view that young people should be required to provide a vendor
with proof of age in order to purchase an animal, and that a vendor’s only
defence would be if this were fraudulent.
2.7 Disposal orders where animals taken:
The Kennel Club agrees with the principle of increasing the powers of courts
to deal with animals taken into possession, but remains concerned that under
Section 31 Paragraph 1, the court may order that the animal be destroyed,
sold, or disposed of in another manner. The Kennel Club understands that in
exceptional circumstances this could be the most appropriate way of dealing
with the animal concerned but would prefer the conditions under which they
are carried out be better defined. For example, if the Court decided that an
animal should be sold, it should not be to somebody with any conviction for
animal cruelty.
Further, the Kennel Cub would not welcome the provision in this, or any part
of the Bill for the disposal of a dog as some methods employed include:
drowning, shooting, clubbing and poisoning. The Kennel Club would prefer
that the Court, like inspectors, have the power to arrange for the animal
concerned to be cared for either at the place it was found, or at another such
place as an inspector or constable agrees is appropriate. The Kennel Club is
disappointed that Section 31 appears less concerned with the welfare of the
animal taken into possession as with minimising costs – according to
Paragraph (8), in determining whether or how to make an order under
subsection (1), the Court must have regard to the desirability of (a) protecting
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the value of any animal to which the order may apply; and (b) avoiding any
costs which a person may be ordered to reimburse.
2.8 Animal Welfare Bodies:
The Kennel Club agrees with the principle of animal welfare bodies providing
advice to Scottish Ministers. However, as there are already bodies in
existence in Scotland that have a remit to advise Government on companion
animal welfare issues, clarification is needed on whether it is the intention to
grant one, or both, statutory status, or to create a new body.
2.9 Post-conviction orders - Deprivation Orders and Disqualification
Orders:
Although the Kennel Club agrees with the provision of deprivation Orders set
out in Section 35, Paragraph 2 (a) which would prevent a person convicted
of a relevant offence from caring for the animal in relation to which that
offence was committed, it is concerned about the provision set out in Section
35 Paragraph 2 (b) that states if a person is convicted of a relevant offence,
the deprivation Order against them would result in the destruction or disposal
of the animal. This does not have regard for the welfare of that animal and
does not go as far in punishing the offender: allowing for an animal to be
destroyed or disposed may actually be less of a punishment for offenders –
who without being deprived the privilege of owning an animal, could go on to
own and carry out offences towards more animals, that would subsequently
be destroyed or disposed of.
The Kennel Club is further concerned that such Orders do not on the face of
the Bill indicate what would happen to the animal that was in the offender’s
keeping or other animals in the offender’s keeping. To ensure the equitable
treatment of animals, the Kennel Club would recommend that the court
consider an appropriate way to deal with all animals, irrespective of ownership
- provisions could be made for removing an animal to a place of safety or
caring for an animal at the place where it was found or at another place once
removed from its owner.
2.10 Seizure orders where disqualification breached: The Kennel Club
does not agree that there is a need for seizure Orders since their inclusion in
the Bill assumes that offenders will breach disqualification Orders and
encourages this by not subjecting repeat offenders to more severe penalties.
If seizure Orders remain part of the final Bill, the Kennel Club would also be
concerned that they could not be imposed unless the Court took into
consideration how to protect the value of the animal and minimise any
expenses that needed to be reimbursed - this implies that if the animal was
not of a high value, it would be destroyed.
2.11 Proceedings for animal fighting offence:
The Kennel Club does not welcome proposals set out in Section 41,
Paragraph 1 setting a time limit for taking such proceedings forward. While
the Kennel Club appreciates that under existing legislation it can be difficult to
prosecute for cruelty to animals when evidence of the offence has not been
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discovered until considerable time after the offence was committed, it is
certainly still possible and should therefore not be outlawed.
2.12 Inspectors and constables:
The Kennel Club remains concerned that the Bill effectively delegates an
unlimited power to Scottish Ministers and local authorities to decide who may
act as an inspector and believes that, at the very least, the Bill should specify
the appropriate categories of person or ‘characteristics’ of persons who may
be appointed to the role. As having inexperienced or unqualified inspectors
would undermine the effectiveness of the Bill and destroy trust in the
inspection regime, the Kennel Club seeks assurances that:
• At the very least inspectors must not have any conviction for animal
cruelty or a record of having had an animal removed for its protection.
• Any ‘person’ or ‘body’ chosen as an authorised inspector will have to
demonstrate competence and be trained to a set of common standards
to ensure that the provisions contained in the Bill will be upheld and
carried out to the highest possible standard.
• A minimum national qualification for animal welfare inspectors is put in
place as soon as possible and that all persons appointed to these
positions be required to complete this course before being allowed to
carry out their duties under the Bill.
4. Key issues not included in the Animal Health and Welfare (Scotland)
Bill
4.1 Duty of Care
Although the Bill introduces an offence for the failure to take reasonable steps
to ensure the welfare of animals, and thereby imposes a duty of care on those
responsible for animals, the Kennel Club would urge the Executive to define
the term ‘duty of care’ on the face of the Bill as: providing a suitable
environment; providing adequate food and water; allowing the animal to
exhibit normal behaviour; allowing the animal to be housed with/apart from its
own or other species and; giving appropriate protection from and providing
diagnosis and treatment of pain, injury and disease.
4.2 Electric Shock Collars
The Kennel Club is disappointed that the Bill fails to prohibit the use of Electric
Shock Collars for the following reasons:
Lack of effectiveness - A shock collar trains a dog to respond out of fear of
further punishment, rather than a natural willingness to obey. Thus it does not
address underlying behavioural problems, leaving the cause of the barking or
aggression suppressed and can cause further behavioural problems in the
future.
Alternatives - There are other, positive, training tools and methods that can
produce dogs that are trained just as (if not more) quickly and reliably, with
absolutely no fear, pain, or potential damage to the relationship between dog
and handler. With these alternatives available, there is no need for electric
shock collars.
Scientific research – Studies conclude that shock collars are ‘not only
unpleasant but also painful and frightening’ and ‘may influence the dog’s well
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being in the long term in a negative way’ (Applied Animal Behaviour Science
Journal).
Abuse of the product – As shock collars are readily available by mail order,
via retail outlets and on the Internet, they are easily accessible to people with
limited experience to administer ‘correctional treatment’ or by an inferior
trainer to abuse and punish.
4.3. The Sale of Puppies in Pet Shops
The Kennel Club is disappointed that the Bill fails to abolish the practice of
selling puppies and dogs in pet shops for the following reasons:
Compromised welfare of puppies/dogs - Puppies may be removed from
their mothers before being fully weaned and transported to pet shops. The
journey and the alien environment at which puppies arrive, is stressful for
them and as a result puppies may develop physical and psychological
problems.
Insufficient information to owners of puppies/dogs – In the absence of a
ban, the Kennel Club would further recommend the Executive introduces
individual codes of practice for different species or information leaflets at all
points of sale in consultation with the Kennel Club, which has recently
introduced an Accredited Breeder scheme requiring members to provide
written information to new owners on the care of puppies.
4.4 The Dangerous Dogs Act
Due to the adverse impact of the Dangerous Dogs Act (DDA), the Kennel
Club regrets that the Bill fails to repeal or amend it, for the following reasons:
Ineffective legislation – The DDA only applies after an incident has taken
place, when the dog is in a place where it is not permitted to be, and only to
dogs that have acted dangerously towards people. The Metropolitan Police
alone have spent several million pounds since the inception of the Act, which
has failed to prevent a number of attacks by dogs because most dog bite
incidents involve a dog known to the person bitten.
Scientific studies – Through the Dog Legislation Advisory Group, the Kennel
Club and other welfare organisations have carried out a large amount of work
on the deficiencies of the DDA and it is generally accepted that genetics
(breed) plays only a small part in the temperament of an individual dog. As
scientific studies from around the world also confirm that environment and
irresponsible ownership have a far greater effect, legislation is likely to be
ineffective if based on genetics, ignoring the influence of the dog’s keeper.
This is why the Kennel Club recommends that under the Animal Health and
Welfare (Scotland) Bill, a legal duty of care be placed on the person in whose
keeping the dog is. Control is a welfare issue as an uncontrolled dog may be
caused injury by, for example, involvement in a road traffic accident or fighting
with another dog.
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Animal Health and Welfare
(Scotland) Bill: Stage 1
10:12
The Convener: This is the fourth of our six
planned evidence sessions at stage 1 of the
Animal Health and Welfare (Scotland) Bill, which
was introduced in the Scottish Parliament on 5
October. Our role as the lead committee at stage 1
is to consider the provisions and to report to
Parliament to recommend whether the general
principles of the bill should be agreed to.
We will hear evidence from expert witnesses
and from those who have an interest in issues that
are raised in the bill. We made an open call for
written evidence, in response to which we have
received a number of submissions. They have
been circulated to members and posted on the
committee’s web page for the benefit of the public.
The date for making such submissions has
passed, and we will notify people of that on our
website.
I introduce and welcome our first panel of
witnesses. Lou Leather is the chairperson of the
Pet Advisory Committee; Janet Nunn is the chief
executive of the Pet Care Trust; Helene Mauchlen
is the Scottish development officer of the British
Horse Society; and Diarmid MacLean is the
manager of the Scottish Sea Life Sanctuary.
Thank you for coming and for giving us your
written evidence in advance; members have had
the opportunity to read it.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): One of the interesting issues for those of
us who are not experts on horses has been the
question of couping in agricultural horses such as
Clydesdales. What is the purpose of couping?
How would it be handled under the provisions of
the bill?
Helene Mauchlen (British Horse Society): I
think that couping is handled under the Farriers
(Registration) Act 1975, which could be extended
into Scotland after the Animal Health and Welfare
(Scotland) Bill is enacted. Couping is seen as
almost cosmetic in some cases. Farriers who shoe
Clydesdale horses that plough have traditionally
shod the horses’ back hooves with shoes that
have high steps—big calkins—at the back. Horses
that are shod in that way will plait their back legs
and walk within the furrow. However, the practice
is considered to harm the horse by damaging the
hock joints further up its legs.
The bill’s provisions on mutilation come to mind.
At the moment, anyone can trim a horse’s foot, but
someone who shoes a horse—apart from in
Scotland, which is a derogated area—must be
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registered with the Farriers Registration Council.
The welfare organisations whose views I represent
today—the British Horse Society, the International
League for the Protection of Horses, the British
Equine Veterinary Association and the National
Equine Welfare Council—believe that anyone who
trims a horse’s foot and interferes with its sensitive
tissue should have a qualification.
Couping is slightly different, because it deals
with the horse’s joints and it is a specialist
procedure. A lot of self-policing goes on among
Scottish farriers and the procedure does not
happen as much as it did.
10:15
Mr Brocklebank: Are you saying that
nowadays, because most horses do not pull
ploughs or walk down furrows, such procedures
are cosmetic and are performed to make the
horse’s legs conform in a particular way?
Helene Mauchlen: It is a cosmetic thing, the
purpose of which is to make the horse trot with its
back legs plaited in the showing ring. Many heavy
horses are shown at the highland show, for
example, and it is a question of what the judges
are looking for. If a horse shows extravagant back
leg action or has been shod wrongly, it should be
put out of the ring. The Clydesdale Horse Society
is taking action to ensure that horses that are
extravagantly shod and whose action has been
affected by shoeing are not accepted in the ring.
That is what I think is happening.
Mr Brocklebank: The bill deals with the
possibility of horses being poisoned with ragwort.
What are the views of the British Horse Society on
that? Is the argument coherent and do you
welcome that possibility being covered in the bill?
Helene Mauchlen: Absolutely. Ragwort is a
highly pernicious poisonous weed, which grows all
over Scotland and causes a lot of damage to
horses; it is sometimes called the yellow peril. At
stage 2, we would like an amendment to be
lodged to section 20 to deal with people who
knowingly expose their equines to ragwort.
Ragwort poisoning causes terrible liver damage
and the symptoms are very distressing.
Our problem is proving the number of ragwort
deaths that happen in Scotland. One would have
to do a liver biopsy on every horse that died.
Derek Knottenbelt at the University of Liverpool
has developed a skin test; as soon as March
comes along, that test will allow us to test a
horse’s skin to show that is it suffering from
ragwort poisoning. We will then be able to show
quite quickly what we believe, which is that many
more horses die of ragwort poisoning than we are
able to prove.
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Mr Brocklebank: My colleague Rob Gibson has
pointed out to me that the phrase “plants like
ragwort” is used in the evidence. Do other plants
in that family cause the same kind of poisoning?
Helene Mauchlen: Yes. Other poisonous plants
will also kill a horse quickly. For example, if a
horse owner knowingly exposes their pony to a
yew tree, a single bite will kill it. There are several
poisonous plants that can kill horses and if owners
practise good pasture management, they do not
expose them to such plants.
Mr Brocklebank: Should all those plants be
contained in the bill?
Helene Mauchlen: Definitely. It is quite easy to
get hold of that information.
The Convener: If someone is out horse riding in
an area that they do not know well, would you
expect them to know ragwort when they see it?
Should such knowledge be assumed?
Helen Mauchlen: It would be hard for anyone
who owns horses to have escaped the knowledge
that ragwort is damaging to horses. That also
applies to anyone who manages land. Under the
criteria for good agricultural and environmental
condition, farmers who receive payment for
keeping the land in good condition know that
ragwort is named. In addition, we run a massive
education programme.
We support the notion of statutory improvement
notices. If an inspector, an animal health officer or
one of our welfare representatives visited a horse
in a ragwort situation, it would be more difficult to
say, “We expect to see an improvement in this
situation” than to take the person responsible to
court. However, if they were to say, “This horse is
exposed to a terrible amount of ragwort, there’s a
fair chance the horse is eating it and we want to
see it cleared up or the horse moved”, that would
be an example of a good statutory improvement
notice. I think that members are considering that in
the bill.
The Convener: Thank you. It is helpful to have
clarity on how the issue might be addressed.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): I have a question for Janet Nunn and
Lou Leather. In your submissions, you both talk
about local authorities’ and ministers’ powers to
appoint inspectors under section 44. How are
animal inspectors appointed at the moment?
Lou Leather (Pet Advisory Committee): It
might be done in a series of ways. Inspectors tend
to be professional officers, such as trading
standards officers and environmental health
officers. Animal health legislation is usually
covered by trading standards officers, because it
usually involves port or market work, although
environmental health officers would do market
work.
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There is a series of local authority-based people
who have background expertise in inspection.
They are well trained, but not necessarily in the
detail of animal welfare. If they do specific work
such as market work or controlling port
importations, they are aware of animal welfare
through experience, but if their work is to be
extended into general animal welfare, there will be
a need for much more training of everybody who is
involved, on both the trade and inspection sides.
In part, our concerns are to do with the fact that
there seems to be a lack of clarity with regard to
who would be an approved inspector. If
environmental health officers were so classified,
would they pass on that responsibility to animal
welfare officers as they do under dog control
legislation? What is the training and expertise of
animal welfare officers? They might know about
collecting stray dogs but, if we get on to other
species, there is a clear need for better training.
There is a need for a list of Government-approved
organisations or bodies as a basis for determining
who might be an approved inspector.
Mr Ruskell: Does that need to be included in
the bill? You seem to suggest that the bill is not
clear enough in that regard. The committee is
anxious to create bills that are not too complex but
which, at the same time, do the job and implement
the policy objectives. What legislative provisions
are you requesting? Is legislation needed?
Janet Nunn (Pet Care Trust): The Pet Care
Trust’s concern is what would happen if it was
decided that inspection should be outsourced from
statutory bodies with no financial interest—such as
local authorities—to other organisations. I suppose
that the Scottish Society for the Prevention of
Cruelty to Animals would be a prime candidate for
such work. It does some excellent work, but it
raises funds for its own work. We would be
concerned if powers were to be given to such a
body to perform statutory inspections when it
would also stand to gain from fundraising for work
that it does in the public eye.
Mr Ruskell: Does Diarmid MacLean want to
comment?
Diarmid MacLean (Scottish Sea Life
Sanctuary): At the Scottish Sea Life Sanctuary,
we have a good relationship with the local
environmental health officer, who is accompanied
for inspections by an appointed vet from, for
example, Edinburgh zoo. We would be worried if
an environmental health officer who was new to
the job was an appointed officer, because he
might be required to make a judgment on
specialist care. In our case, that might concern
care for seals, and we are the only people on the
west coast who look after seals. There should at
least be a register of appointed inspectors for
certain species, who could be called upon to do
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inspections with environmental health officers.
That happens at the moment under the Zoo
Licensing Act 1981, but I do not know whether that
provision could be transferred into the bill.
Helene Mauchlen: As an organisation that runs
an inspectorate—we run quality assurance
schemes for riding schools and livery stables—the
British Horse Society enjoys a very good
relationship with the Convention of Scottish Local
Authorities when it comes to running courses such
as those on the welfare of animals in transport.
Our organisation and others like it appreciate the
parts of the bill that talk about interagency cooperation.
Inspectors require fairly specific equine
knowledge. The SSPCA offers the opportunity for
people to spend a day with the International
League for the Protection of Horses, which has a
well-equipped rescue centre at Belwade farm in
Aberdeenshire; great examples can be shown
there. Organisations such as the ILPH and the
BHS would be very willing to run a system of
continuing professional development, whereby
local authority inspectors could build up their
equine knowledge as they progressed. Such
development could be achieved through cooperation without costing loads of money. We
have fairly positive experience of working with
COSLA. Inspections could be facilitated by people
working together.
Mr Ruskell: Is the issue about training and best
practice rather than about including a provision in
the bill? Diarmid MacLean referred to vets
accompanying inspectors. Would you like that to
be a statutory requirement?
Diarmid
MacLean:
Such
a
statutory
requirement would give us protection as a
business. I presume that an appointed officer who
came on to site could close down the business on,
at best, poor information. Such a decision would
not be their fault, but it would be made because
they had not been trained or did not have the
expertise or experience. It would be better if there
was a mandatory requirement for an inspector to
have a representative with them, perhaps an
experienced vet, who could provide them with
specific expertise and knowledge.
Janet Nunn: The Pet Care Trust would be
concerned if a vet were to become a statutory part
of licensing inspection visits, because of the
oncosts, which would need to be picked up. The
hourly rate for a vet is expensive and given that
there would be inspections for places such as pet
shops, kennels and catteries—premises where
healthy animals are kept—we would see such a
statutory requirement as an undue burden.
Lou Leather: I am an environmental health
officer by training. At the start of anybody’s career,
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it is difficult for them to know the detail of what is
going on, but the inspection system takes that into
account. If an inexperienced person goes out on
an inspection, they go with an experienced person
and therefore learn through the process of making
visits with an experienced person.
In practice, environmental health officers have
the ability under different legislation to appoint
people to attend with them according to what is
required at the time. The person who attends with
the EHO might be a policeman, a vet or anybody
else. We agree with Janet Nunn that it may not be
necessary to make a veterinary visit a
prerequisite, because if an inspector is used to
examining a particular type of premises, they will
be aware of the standard and what is required. In
some cases, a veterinary visit might be deemed
excessive, but in other cases it might be seen as
advantageous.
Mark Ruskell asked what we would like to be
included in the bill. We would look for an
appropriate category of person and a requirement
with regard to who might be an appointed person.
As has been said, rightly, the bill could not go into
too much depth, but we are trying to prevent
confusion. If the bill is not sufficiently clear, there is
a danger that there might be lots of subsequent
claims by different people that different things
should be done in the secondary legislation.
The Convener: As I understand it, the principal
requirement is on the environmental health officer
to act for the council to enforce the legislation. It is
about the EHO’s judgment, accountability and
ability to draw on a range of expertise. As Helen
Mauchlen said, there may be the potential for
CPD. The issue is whether the bill should stipulate
local authority officers or whether it should state
that local authorities will have to draw on
expertise—either in-house expertise or expertise
from outside. I am trying to get a sense of exactly
what you want to be included in the bill and what
would be more appropriate in guidance.
Lou Leather: Our understanding is that the bill
should at least specify the appropriate categories
of person or the characteristics of the person. The
detail of their qualification and the discretion for
appointment would rightly be matters for
secondary legislation.
Confusion
has
arisen
about
whether
organisations such as the Royal Society for the
Prevention of Cruelty to Animals might be
enforcement bodies. I do not know about the
SSPCA, but the RSPCA has certainly said that it
does not wish to be an enforcing body and that it
wishes to continue to do what it has always done
under the Protection of Animals Act 1911 and the
Protection of Animals (Scotland) Act 1912. Those
bodies carry out visits and bring court cases—if
they did not do so, nothing would be done
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whatever. As they have experience that certainly
does not exist in local authorities, it seems
practical to call upon them to utilise it.
10:30
Nora Radcliffe (Gordon) (LD): I have a related
question. The submission from the Scottish Sea
Life Sanctuary raises a good point about the use
of specialised equipment; it says that the bill
should state that people should not use equipment
that they are not trained to use. Will you expand
on that?
Diarmid MacLean: An officer who comes on to
premises and sees an animal in distress may want
to treat the animal there and then if they think that
it is an emergency or that it is critical to treat the
animal. Who would be responsible for the health
and safety aspects or the proper use of the
equipment by an untrained officer? Would the
owner of the premises be responsible, or would
the officer take on the responsibility for using the
equipment
without
proper
training
and
supervision? Under the bill, officers will be able to
enter premises at any time, whether the owner is
there or not, and make use of equipment there
without any supervision. That provision needs to
be tightened up.
Rob Gibson (Highlands and Islands) (SNP): I
have a question that follows on from that, as it is
about the power of slaughter. The Scottish Sea
Life Sanctuary wants a stricter definition of the
type of diseases that might lead to the use of that
power. Another issue is the persons who will form
the group that decides whether the power will be
used. Will you expand on that?
Diarmid MacLean: Phocine distemper virus—
PDV—recently swept through seals in Europe. It
started in Norway, came in through the Wash and
up through England and Scotland, and resulted in
the death of about 30,000 animals. We took part in
a study that involved rescuing animals with PDV to
allow us to examine the feasibility of vaccinating
them and building up resistance to the disease, as
it is cyclical and returns every 15 years or so. If an
officer came on to the premises and culled
animals that were part of a vaccine trial, that would
negate any value from the study, which could
prevent the disease or reduce its impact in future
years. Provision must be made for organisations
that carry out responsible vaccine trials under
quarantine, or which work towards controlling
diseases. In such cases, officers should not have
a 100 per cent right to stop the trial, if the
organisation can demonstrate that it has an
effective quarantine system.
Rob Gibson: I presume that that issue would be
covered in secondary legislation, not in the bill.
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Diarmid MacLean: Under the zoo licensing
regime, we must demonstrate an effective
quarantine procedure to get a licence.
Responsible bodies that can demonstrate effective
quarantine procedures should have protection
against the powers of entry and slaughter.
Helene Mauchlen: Just as there are reasons for
keeping alive animals that have diseases, there
are reasons other than welfare for putting them
down. It is of slight concern to the equine industry
that the bill does not seem to make provision for
situations in which horses have become
dangerous
for
whatever
reason.
Some
organisations rescue animals but then have to
destroy them humanely because they are
unmanageable. We would like that issue to be
addressed.
Rob Gibson: That is sufficient evidence for us
to consider.
The Convener: Do you want to follow up on the
same issue, Richard?
Richard Lochhead (North East Scotland)
(SNP): It is not exactly the same one.
The Convener: I will take Elaine Smith first and
then come to you, Richard.
Elaine Smith (Coatbridge and Chryston)
(Lab): My question is on a slightly different issue,
but it relates to a point that the Scottish Sea Life
Sanctuary made in its submission on the powers
of slaughter. In essence, the question is a general
one for the panel. Are the definitions of “animal”
and “protected animal” that are in the bill
acceptable and clear? I am picking on the Scottish
Sea Life Sanctuary because its submission says:
“It is not clear from the Bill in its draft form whether
species held by us would come under the terms of what
constitutes an ‘animal’.”

Perhaps Diarmid MacLean will expand on that.
Diarmid MacLean: As an aquarium and a zoo,
we keep a wide variety of animals from jellyfish to
mammals—I was discussing that with other panel
members before the meeting—and every one of
them is susceptible to some sort of communicable
disease. The question is where to draw the line:
for example, is a fish an animal? We can have
30,000 herring on display in the sea life centre. If
that fish population is displaying signs of disease,
can we be forced to cull the whole shoal or
population? Does the bill relate only to mammals
or does it cover birds in aviaries, for example? The
definitions should be made clearer.
Elaine Smith: Part 2 of the bill, which addresses
animal welfare, says:
“‘animal’ means a vertebrate other than man.”

Part 2 also says:
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“The Scottish Ministers may by regulations … make
provision which … extends the definition of ‘animal’ so as to
include invertebrates of any description”.

Does it give you any comfort that ministers could
do that or should the wording be stronger?
Diarmid MacLean: That wording is very strong.
Basically, it covers all animals and that is what we
are looking for. We do not want any species to be
excluded because people think that it is not worth
saving or looking after. We are concerned about
the care of all the animals for which we are
responsible, whether it be a jellyfish, a herring or a
seal that has been with us for a number of years.
We welcome the fact that the measures extend to
all animals.
Elaine Smith: Does any other panel member
have a comment on the “animal” and “protected
animal” definitions?
Janet Nunn: I do not have a problem with the
definitions. However, I point out that, under
proposed new section 36X of the Animal Health
Act 1981, on interpretation, the definition of
“livestock” does not allow for pets; it focuses on
farmed animals. Perhaps that oversight can be
corrected before the Parliament finalises the bill.
Richard Lochhead: A couple of people told me
that animal sanctuaries should be licensed in the
way that pet shops, for instance, are. Does the
panel have any views on that?
Diarmid MacLean: As a sea life sanctuary, we
are licensed under the Zoo Licensing Act 1981.
Richard Lochhead: You are licensed.
Diarmid MacLean: We hold a zoo licence. We
do so voluntarily; we do not need to do that, but
we think that it is good practice to do so under the
principle of responsible husbandry. We open
ourselves up for inspection and are very open
about what we do. Licensing should become
mandatory. I could lose my licence tomorrow and
open up again as a community farm. We could
simply change the name above the door.
Licensing should be mandatory; anyone who is
responsible for the care of animals should be
licensed.
Richard Lochhead: No matter the size of
sanctuary.
Diarmid MacLean: No, because even a small
sanctuary is still responsible for the care of
sentient animals. If animals are not looked after
properly, they can become depressed and exhibit
all sorts of behaviours. It is only responsible for us
to be licensed and to be open for inspection
whether by environmental health inspections or
another means. The appointed vets who come in
to assess our work practices look at everything
from health and safety to animal husbandry. They
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are independent of our company. Licensing is a
responsible part of the bill.
The Convener: What would trigger that
process? Presumably, there would be voluntary or
professional staff who would be involved in looking
after animals. Richard Lochhead’s point is about
how far one would extend the requirement. As you
said, if somewhere calls itself a sanctuary one day
and a farm the next, is it just the terminology or is
it what it does that should be covered?
Diarmid MacLean: As a business, we could
continue trading in exactly the same vein and just
change our description, and there would be no
requirement whatsoever for us to have a licence
under the Zoo Licensing Act 1981. The
environmental health system in place under that
act has worked well for us. I do not know how far
down that goes, or whether it would apply to
someone who was looking after just one horse or
to someone who was running a farm. That would
have to be open to discussion.
The Convener: Perhaps we can bring in Helene
Mauchlen on that point. The bill will introduce
registration, but not licensing, of livery stables.
What would the practical difference be between
being licensed and being registered for the pair of
you and for your businesses?
Helene Mauchlen: The difference between
registration and licensing is something that I
wanted to bring up. At the final stage of
consultation on the draft bill, comments were
sought on licensing and there was a great deal of
support for that, but the bill as introduced used the
word “registration”, whereas in England they are
going for licensing, as I understand it. Registration
is a way of knowing where the horses are.
Obviously, someone will have to be registered to
operate, but a licence, entailing powers of entry
and inspection, is much stronger. We think that if
we go for registration in Scotland, horses in livery
yards in Scotland will have less protection than
horses in England have, and that would not be
appropriate. However, having spoken to officials, I
think that the plan could be to go for licensing for
livery yards.
To return to the original question, animal
sanctuaries should be licensed, regardless of size,
because many horse owners will not take
responsibility for their equines when they become
old or infirm. We get a good number of calls
saying, “I’ve got a horse with navicular and we
can’t ride him any more. Can you tell me where I
can put him?” We have to talk those people
sensitively through the process of humane
destruction, because taking the final decision for
their horse is the best thing that they can do,
rather than allowing him to enter a downward
spiral of neglect and abuse in a sanctuary where
nobody is watching what goes on. The people who

2530

run sanctuaries tend to open their doors to take in
all the horses whose owners cannot face having
them put down, so the horses that end up getting
lost in sanctuaries are the ones in greatest need,
because they may be old, arthritic or suffering
from bone disease. The welfare of those equines
must be monitored.
Diarmid MacLean: The difference that I see
between registration and licensing is that licensing
entails a requirement for a minimum standard. As
Helene Mauchlen has said, there is a problem
about animals disappearing into sanctuaries with
no further regard being given to their care as they
spiral downwards. If the sanctuary is licensed and
is required to provide a certain level of care,
people will have the confidence to hand over an
animal to a sanctuary knowing that that is the best
place to look after the animal in its declining years.
If the animal is injured, a sanctuary may be the
best place for that animal. A sanctuary that is
licensed will be overseen and inspected, so those
running it will be made more responsible.
Lou Leather: If you look in a dictionary, you will
see that sanctuaries are defined as places that are
above the law, and we do not think that they
should be. Our view is that all sanctuaries ought to
be licensed. The larger charities will have far
larger facilities than many of the people who are
required to license their operations. What we need
is a definition of sanctuary, and licensing
thereafter. The issue arose from the number and
sizes of premises, which varied immensely,
particularly as there are many well-meaning
people who take in animals but do not start out
aiming to be a sanctuary. Many people will decide
to take in an animal, but the scale of their
operation can build so that it ends up far larger
than they ever intended it to be, and they
frequently do not have the ability or expertise to
manage or plan for development for the proper
care of the animals. A solution to the dilemma was
included in a Companion Animal Welfare Council
report entitled “The Report on Companion Animal
Welfare Establishments: Sanctuaries, Shelters
and Re-Homing Centres”. Pages 39 to 43 of that
report in particular deal with licensing and
registration and might be worth reading.
10:45
The report’s main aim was to require licences for
larger premises but not necessarily for smaller
premises that do a service. The concern was that
putting too many restrictive licensing requirements
on well-meaning people with small premises would
mean that they would be unable to cope and that
there would be considerable demands on the rest
of the system. It was proposed that smaller
premises should register and should have to notify
the local authority that they exist. Local authorities
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could then apply discretion in their inspection
procedures and say, “Okay. You are of a certain
size and are doing a certain job.” They would not
have to go into too much detail about how people
should be operating the system. They should have
the discretion to require at some stage that
something should have a licence rather than be
registered. As a result, many people who are
doing a lot of good will not be pushed out of the
market and the playing field will be levelled for the
rest of the sanctuaries. I absolutely agree that all
sanctuaries should be licensed.
The Convener: That is helpful.
Richard Lochhead: If a licensing regime is
introduced, will some sanctuaries in Scotland not
meet the conditions and have to close? I expect
that you do not want to give the names of
sanctuaries, but you probably know much more
about sanctuaries than we do. Are there
sanctuaries out there that should be shut down?
Lou Leather: It is true that some sanctuaries
ought not to exist. Trying to improve animal
welfare is about trying to create a level playing
field and trying to apply equal standards for people
who are doing the same sorts of job, and not
allowing people to avoid the law by devious
means.
We have heard about one premises that made
itself a charity and allegedly stole dogs. It gave the
animals away but required a donation, so it was
able to collect money for charitable purposes. It
had no overheads and made immense profits.
That is not what the work is about or what a
sanctuary should be. Anybody who is involved in
such activities should be subject to proper
licensing controls.
Richard Lochhead: I saw Helene Mauchlen
and Diarmid MacLean nodding vigorously. Do you
have anything to add to what has been said?
Diarmid MacLean: We are more concerned
with marine mammals and our community in
Scotland is very small. There is, of course, a
spectrum of care levels in that community and I
am sure that we are all aware of certain parts of
that spectrum that should not be operating. If
licensing were required, the case for closing down
those places would be strengthened.
Helene Mauchlen: Some sanctuaries in
Scotland’s horse world seem to take an awful lot
of horses willy-nilly, and one worries about the
number of horses that go to them. However, on
the whole, people who care enough about horses
to give them a home tend to look after them.
The general principles of the bill were asked
about at the outset. The duty of care and the
positive responsibilities that the bill will put in place
are welcome because everyone who takes
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responsibility for an animal will have to look after
it. That will make a big difference to the regime
that we have been dealing with. The British Horse
Society as a welfare organisation has had to stand
back and see horses suffer before any action can
be taken. Some sanctuaries might have to change
their ways and one or two might have to close
down, but everyone who looks after horses will
have to do so properly.
The Convener: Is that a useful point to end on?
Maureen Macmillan (Highlands and Islands)
(Lab): No. I would like to ask a question on an
issue that interests me. The bill proposes that
animals should not be given as prizes, but NFU
Scotland thinks that giving animals as prizes can
sometimes be appropriate and the Showmen's
Guild of Great Britain, whose members give out
goldfish as prizes, believes that it puts enough
safeguards in place. The vets who gave us
evidence last week thought that animals could be
offered as prizes as long as safeguards were in
place. What do members of the panel think?
Lou Leather: My impression is that the goldfish
as prizes provision has been dropped from the
English bill, but that is a particularly bad practice.
We are against it.
The Convener: So you are in favour of a ban.
Lou Leather: We are absolutely in favour of a
ban. The problem is not just that animals are given
as prizes, but that the prize that people win is
often an animal that they do not want. They do not
know what to do with it or how to care for it, but
they are given no help on how to look after it.
Generally, the giving of animals as prizes is not a
good thing.
I acknowledge that the point that has been
raised by the NFU might be a different situation.
Personally, I do not know about the activities that
take place at agricultural shows, but I understand
that animals are given as prizes at large, national
shows. Perhaps in some circumstances that might
be appropriate, but we are against the general
concept that animals should be given as prizes.
Helene Mauchlen: We believe that animals
should not be given as prizes. Briefly, it should be
borne in mind that there is a difference between
winning a horse and winning a share of a
syndicate.
The Convener: Do other members of the panel
have any comments?
Diarmid MacLean: My only comment is that the
fact that a person has won a competition does not
qualify them to look after an animal. I am not sure
about the farming shows that the NFU has
highlighted, but it is generally true that winning a
prize does not make a person qualified to look
after an animal.
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Janet Nunn: The Pet Care Trust has not taken
a view as such on the issue, but vendors in our
members’ pet shops give away care leaflets
whenever they sell an animal. One way of dealing
with the issue might be to go down the route that
pet vendors have taken. I suppose that such
competitions at fêtes are an invitation to provide
one’s children with a treat. Certainly for our family,
our first pet was a goldfish, from which we moved
on to have a hamster, a dog and, now, two
rabbits—we might have gerbils next year—so I
suppose that that has been part of our culture.
However, we perhaps need to do things more
responsibly than was the case heretofore.
Maureen Macmillan: I really cannot see the
difference between buying a pet and winning a
pet, as the person selling a pet cannot know what
the person who buys it will be like. The vendor can
only perhaps provide a leaflet on how to look after
the kitten, puppy or goldfish.
Janet Nunn: We normally talk things through
with people. In our pet shops, we employ people
who are qualified and who have completed a
course such as the foundation course that we run
with Barony College here in Scotland. That has
moved up the standards of animal husbandry even
further. We suggest to our retailers 10 tips to
check whether someone is buying on impulse. We
know that there are ways of running through things
with people. However, people often make more
than one visit to the pet shop before buying a pet,
even if the pet is just a small mammal. We
encourage people to read widely—they do not
necessarily have to buy literature from shops as
they can go to the library—before they buy.
Maureen Macmillan: That is a bit different from
entering a raffle.
Janet Nunn: Yes, it is.
Diarmid MacLean: As a basic principle, people
value things that they purchase much more than
things that they get free. For instance, buying a
pet through a reputable chain of pet shops that are
overseen and follow good practice guidelines will
be very different from winning an animal at a
circus or a fair. There is a large difference
between winning an animal and buying an animal.
Maureen Macmillan: Thank you very much.
Those answers have been useful.
The Convener: We have no further questions at
this stage, so I thank the witnesses very much. It
has been useful to be able to go into some depth
on the licensing issues so that we can get a sense
of how people perceive that the bill will make a
difference in practice. It is good to be able to get
different perspectives on those issues.
We will have a short suspension to allow the first
panel to go and the second panel to arrive.
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10:54
Meeting suspended.
10:55
On resuming—
The Convener: I welcome panel 2: Joseph
Holmes is honorary veterinary surgeon for the
council of docked breeds; Chris Laurence is the
veterinary director of the Dogs Trust; and Holly
Lee is the public affairs officer of the Scottish
Kennel Club. We invited the anti-docking alliance,
but it was unable to attend this morning’s meeting.
I thank the panellists for coming. We found your
written evidence helpful. We will not ask you to
repeat it; instead, I invite members to ask
questions. Who would like to kick off?
Mr Brocklebank: It has been alleged in
evidence to us that the docking of dogs and of
other animals, such as farm animals, causes them
pain. I am sure that we will not come to agreement
on that, but I ask the panel members to give their
thoughts on the view that, although the tails of
working dogs should be docked so that they are
not caused pain as a result of their tails being torn
or ripped, it is more difficult to make an argument
for cosmetic tail docking.
The Convener: Who would like to go first?
Joseph Holmes (Council of Docked Breeds):
I can go first, if you would like.
It depends on how evidence of pain is defined in
the first place. The problem that I have is that what
is often referred to as evidence is not scientific
evidence. There is quite a difference, in that
scientific experiment has its own format and its
own way of producing the correct evidence. The
evidence that the anti-docking lobby has produced
is not borne out on closer inspection. If one looks
at what is said in that evidence, one finds that it is
not really proper evidence. I will not go into great
detail, but there are two or three points that I want
to make on that.
First, the anti-docking lobby has asserted that
there is good evidence to show that the act of
docking causes pain, but if one goes through the
information on the anti-docking alliance website,
one finds the following statement by the Australian
veterinary surgeon, Robert Wansbrough:
“there have been no studies that measure the initial pain
and the ongoing pathological pain inflicted on docked
dogs.”

Secondly, in Mr Laurence’s written submission, he
says:
“While there is … evidence of the effects of docking in
other species we consider this to be less reliable, as
extrapolation from species to species is often so.”
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In other words, there is a danger in jumping from
one species to the next. The submission to the
committee from Mr Bower, who is another
veterinary surgeon, states that
“Pain is present, however … fleeting, and it can be
measured. Pain is possibly the least powerful argument as
it is so slight.”

When Professor Morton gave evidence in front of
a similar committee at Westminster, he said:
“By far and away, the bulk of evidence is on lambs and
mice”.

The primary allegation that pain is a feature of
docking is not borne out by any evidence that one
could call scientific. Much of the evidence for the
allegations that are made is anecdotal and is not
based on scientific experiment at all. That is my
initial point on pain.
The Convener: Chris Laurence took a totally
different approach in his submission.
11:00
Chris Laurence (Dogs Trust): I will certainly
not try to rubbish other people’s evidence. What I
have presented to the committee is what I believe
to be proper, peer-reviewed, scientific evidence.
Pain is subjective. I cannot tell you whether
whatever you are doing at the moment is hurting
you. You cannot tell me whether my back hurts at
the moment. If you hit your thumb with a hammer,
you could get a very large bruise that might look
awful, but might not be painful. Although one can
never prove whether pain is perceived, one can
prove two things: whether the ability to feel pain is
there in simple physical terms and whether the
physiological reaction of an animal is such that it
relates to what is likely to be pain.
It has been shown that, neurologically, puppies’
systems are sufficiently developed at birth to
produce the sensation of pain. In other words, the
receptors are there, and they are joined up to the
brain. If that is the case, my logic says that those
receptors are capable of firing off and producing
some sort of sensation in the brain. I cannot prove
that that is pain, however. I can also show that the
reaction that we find in an animal that perceives
pain, which includes the release of stress
hormones, happens in dogs. That is an indication
not only that the system is joined up but that it is
actually working.
There is also the question whether the pain
suppression system is working properly in dogs of
a very young age. I mention that in my evidence
and will give an example. If we sit and rub the
back of our hand for a couple of minutes, we find
that, after some time, we lose some of the
sensation in that hand. If we then apply a painful
stimulus, the pain is far less than it would be in
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normal circumstances. When a vet injects a
horse—at least, this was done when I was in
horse practice many years ago—they first slap
their hand on the side of the horse’s neck a couple
of times, then they stick the needle in. The horse
does not react to the needle any more than it does
to the slap. That is a pain suppression system in
action. There is good evidence that pain
suppression systems are not active in new-born
puppies. Not only do I think that there is good
physical and physiological evidence for pain
perception in puppies, but I believe that it might be
worse in puppies than it is in adult dogs.
Mr Brocklebank: Like me, you come from a
generation that was vaccinated during childhood.
My arm looked a mess, and I am sure that, as a
child, I experienced massive pain at the time,
although I have no recollection of it—and,
presumably, it did me some good in later years.
Chris Laurence: Recollection of pain is not the
issue; I cannot remember every time that I hurt
myself as a child. The issue is whether pain is
perceived at the time—it is about the simple
perception of pain at the instant it happens.
Puppies scream when they are docked. I
practised for nearly 30 years—I cannot claim 30
years, because I am about three months short, so
I cannot quite keep up with Mr Holmes. When I
practised—before only veterinary surgeons were
allowed to dock—I used to dock puppies, on the
principle that I would rather do it and know that it
was done properly rather than have a lay person
do it badly. I saw some of the consequences of
poor docking. I can assure you that 99 out of
100—if not 999 out of 1,000—puppies scream
when their tail is cut off. It does not matter which
technique is used, and I have used a number of
different techniques.
It is not the memory of pain, but the perception
of pain at the time that is ethically wrong.
Mr Brocklebank: That brings us on to the next
point. Presumably, the docking of working dogs to
avoid their experiencing pain in later life with torn
tails and so on might be justifiable. Holly Lee might
be able to tell us why it should be done for
cosmetic reasons.
Holly Lee (Scottish Kennel Club): If a dog is
defined as a working dog, that does not
necessarily mean that it will work throughout its
life. It could be a working dog that is kept as a pet.
It will still have the same characteristics as a
working dog that is sent out to work, so its tail will
be very active and will be prone to injury. Similarly,
tails of breeds that are not working dogs are also
prone to injury. Boxers and Dobermanns are not
working dogs, but they have active tails, which can
smash into coffee tables or get caught in doors, for
example.
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I want to pick up on the point that you raised
about being vaccinated as a child. It is a common
perception that docking is cruel, because people
compare it to a human situation. If we ask whether
it is ethical to cut off someone’s limb, people will
say no, because it will hurt—the person will feel
that. All the scientific evidence that we have seen
does not contradict the fact that a human feels
pain in such situations. The evidence also makes
some distinctions. It puts lambs, calves and pigs in
the same category as humans; puppies are born
at a different neo-natal stage, and are in the same
category as mice and rats. Their senses and
nervous systems are not fully developed. Tests
have been done to prove that that is the case.
For example, Professor Hales touched very
young puppies on their mid-side skin. If the midside skin of an adult dog is touched, its hind paw
responds, but the puppies did not behave in that
way, because their nervous systems are not
developed. A puppy’s nervous system does not
develop fully until it is about 14 days old. That is
why the Kennel Club and the council of docked
breeds say that, provided that docking is done
early in a dog’s life, there is no reason why the
dog should feel pain. A puppy should make no
sound when it is docked; it should return to its
mother to begin feeding and the mother should be
able to lick its wound without a problem.
The Convener: So your argument is that
because some pets have active tails, which they
might hit against a table in future, for example,
their tails should be docked at birth.
Holly Lee: Not necessarily. Our argument is
simply that the decision to dock a litter of puppies
should be up to the breeder. Breeders are not
cruel people; it is in their interest to protect their
animals. They will keep dogs for themselves or
sell them on—either way, they do not want their
animals to be injured. However, they know their
breed best—it is their area of expertise. If they feel
that dogs of that breed are likely to injure their
tails, why should they not have the right to decide
whether to have tails cut off?
Chris Laurence: I recognise that I speak purely
from personal experience, but my experience
comes from 30 years in practice. The great
majority of tail injuries that I saw were on Great
Danes, greyhounds and Labradors. As has been
suggested, those injuries resulted from their
whacking their tails against a wall or the side of a
coffee table, for example. Nobody suggests that
we should cut off their tails, so where is the logic?
Of course working dogs cut their tails; they also
cut their feet, flanks, ears, noses and all sorts of
other bits, but nobody suggests cutting those off.
The system for producing reflexes is different
from that for simple sensation. For a reflex, a
complete loop is needed from the bit that does the
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sensing up to the brain and back down to a fairly
complicated muscular system. That may well not
be developed in neonatal puppies, but that does
not mean that they do not perceive pain.
Enshrined in the Animals (Scientific Procedures)
Act 1986 is the principle that, when there is doubt
about whether an animal will feel pain from a
procedure, it must be given appropriate analgesia
or anaesthesia. That principle is enshrined in law
and it would be wrong if the bill went against it and
caused unnecessary pain in neonatal puppies that
were destined never to damage their tails.
Mr Ruskell: Spaniels are working dogs. My
knowledge is that they often have problems with
their ears. If we are talking about a working
standard, why has no standard evolved for
docking spaniels’ ears?
Joseph Holmes: Ears are injured in a
completely different way from tails. An injury
towards the end of a tail creates circulation
problems and is more of a moving wound than an
injury to an ear would be, because a tail has
momentum. That is particularly noticeable in a
heavy-tailed breed such as the Dobermann or
Rottweiler, or even in a very enthusiastic spaniel,
because the tail is thrown from side to side. If a tail
has a cut or a nick, it will be banged and knocked
more, and the dog will chew it, too.
An ear injury is treated more or less as a cut or
abrasion is anywhere else on the body. It does not
involve the circulation problems that accompany a
tail injury. The factors are the position of the injury
relative to the dog, the fact that the tail moves
around a great deal and the weak circulation at the
end of the tail. If that is breached, it is difficult to
restore.
Mr Ruskell: What about a thick-tailed dog such
as a Labrador?
Joseph Holmes: Labradors have short tails.
Mr Ruskell: Is there a docking standard for
Labradors?
Joseph Holmes: There is no docking standard
for Labradors, but they have shorter tails, which
affects the risk of damage to the tip. Heavy-tailed
dogs—boxers, Dobermanns, Weimaraners and
Rottweilers—are docked in particular because
they all have muscular, heavy and long tails.
Mr Ruskell: Can I hear other views?
Holly Lee: We have said that docking a puppy’s
tail is not as painful because its senses are not
fully developed, but those senses are certainly
fully developed later in life. If a dog injures its tail
later in life, that is extremely painful. It will suffer
not only pain from the injury, but pain from docking
that it would not have suffered if it had been
docked as a puppy. That is the reason that a
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working dog should be docked in the first instance:
prevention is better than cure. In addition, dogs
with tails rely on those tails to communicate. If a
dog that once relied on its tail for communication
were docked, it would be distressed because it
would have to find other means of communication.
Mr Ruskell: Why do you not have a standard for
working Labradors, for example?
Holly Lee: Because we think that it should be
for breeders to decide whether they have their
dogs docked.
Mr Ruskell: Why do you not have a standard to
allow breeders to choose whether they want to
dock a Labrador for working purposes?
Holly Lee: I am not sure that I understand the
question. Are you asking whether some Labradors
should be docked and others should not?
Mr Ruskell: I am asking why there are docking
standards for some breeds of working dogs and
not for others. A Labrador is a working breed, so
why is there no standard to ensure that owners
can choose to dock the tail earlier in life?
Holly Lee: At the moment docking is legal, so a
standard has not been needed.
Mr Ruskell: So why do you have standards for
tail docking of other dogs?
Holly Lee: Because some breeds that are
docked have traditionally been docked for certain
reasons. That has always been the case.
Mr Ruskell: Are those health reasons?
Holly Lee: Yes.
Mr Ruskell: The health reason for a Labrador
would be that, if it is a working dog and has to
have its tail amputated later in life because it has
been damaged, that causes distress. Why is there
not a standard for docking Labradors as puppies?
Holly Lee: Because some Labradors are not
bred to go out to work. They may be bred as
domestic pets, and some people may not see the
need to dock them. If they believe that they will not
be prone to injuring their tails in the environment
that they are entering, they will not see docking as
a necessary preventive measure. Others will.
Mr Ruskell: Presumably, some pups from a
litter of spaniels, for example, may become
working dogs, whereas others will become pets.
However, there is a standard for that breed.
Holly Lee: There is no standard that demands
that the dogs be docked. However, if they are to
be worked, they will be docked.
Mr Ruskell: I would like to hear Chris
Laurence’s view on the issue.
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Chris Laurence: I will make a number of points.
If any member would like pink-spotted wallpaper, I
suggest that they acquire a dog with either a cut
ear or a cut tail. They will then have pink-spotted
wallpaper very quickly, because blood supply is
very adequate in both ears and tails and they tend
to get shaken and wagged, which spreads the
blood a long way.
With adequate analgesia and anaesthesia
during the surgery and afterwards, pain resulting
from amputation of tails in adults is minimal.
Modern analgesics are extremely effective and the
veterinary profession is now very good at using
them. That applies to any injury.
I return to the point that was made about
communication. There is good evidence that dogs
use their tails as a means of communication, and
the Dogs Trust believes that that is the case. In a
number of instances when people have been
mobbed by cows, the dogs present have been
frightened and their low tail carriage has
encouraged the mobbing. If the dog is confident
and holds up its tail, generally cows will not mob.
Animals see how other animals carry their tail.
I have a relatively large garden, in which there is
a plague of rabbits. If a fox walks through the
garden in normal daylight, when the rabbits can
see it, they will look at its tail carriage. If its tail
carriage is low, it is indicating that it is not
interested in eating, so the rabbits will carry on
eating the grass. Tail carriage and the way in
which the tail is wagged are an intrinsic part of a
dog’s communication system. In human terms, I
liken it to someone not being able to use their
eyebrows to express themselves. I suspect that
that would be a considerable disadvantage to all of
us.
Joseph Holmes: We must deal with scientific,
not anecdotal, evidence with regard to
communication. Despite what Mr Laurence said
earlier, I do not mean to rubbish anything; indeed,
I am trying to be constructive. However, we need
to look at the matter dispassionately and ask
whether there is any scientific evidence to
substantiate this difficulty in communicating. Mr
Laurence himself wrote in his submission:
“evidence that docked dogs find it more difficult to
communicate with other dogs is anecdotal”.

That is the essential point: the evidence is
anecdotal, not scientific. It does not matter how
you describe what might happen; if Mr Laurence is
correct about communication deficiencies in
docked dogs, hundreds of them would be getting
mugged at night by dogs with tails because they
would not be able to send the right signals. That
patently does not happen. Experience has shown
that docked dogs receive no more injuries in fights
than dogs with full tails.
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11:15
Mr Ruskell: In your submission, you say:

for any of the arguments that have just been
advanced.

“No competent docking operation has ever produced
imbalance … urinary incontinence or adverse social
interaction. Docked and undocked dogs are equally happy.”

Have you proven that scientifically? Has your
research been peer reviewed?

The Convener: Quite a few other countries
permit docking only on therapeutic grounds. Has
experience in those countries shown that dogs
suffer many more injuries because their tails have
not been docked?

Joseph Holmes: I have seen hundreds and
hundreds of docked dogs in my career, and have
never isolated a single case of incontinence,
perineal hernia and so on. Those conditions affect
dogs with and without tails. If docked dogs had
exhibited a high percentage of such secondary
problems, the magazine for the profession, The
Veterinary Record, would have called for the
practice to be stopped well before now.

Holly Lee: The number of tail injuries has
increased in countries where docking has been
banned. For example, since docking was banned
in Sweden about 12 years ago, 23 per cent of
boxer dogs have had their tail-ends cut off
because of tail damage, and 16 per cent of those
have required a second operation to amputate the
whole tail because, initially, only the damaged part
of the tail was removed.

Mr Ruskell: The assertion that docked dogs are
“equally happy” is not very scientific.

A Kennel Club survey showed that 98 per cent
of working gun dogs were docked and that, of the
undocked 2 per cent, a high proportion suffered
tail damage. In fact, 75 per cent of undocked
Clumber spaniels suffered such damage.

Joseph Holmes: I was really talking about dogs
expressing themselves. Docked dogs do not get
depressed because they have lost the means to
communicate.
As for phantom limb pain, Mr Laurence’s
submission says:
“There is no direct evidence for this and it is difficult to
perceive how the hypothesis could be proven.”

Again, the submission raises a particular issue,
only to conclude that it cannot be proven. As I
have said repeatedly, if the matter is to be judged
in legislative commitments that are based on a
scientific background, we must examine all the
experiments that have been carried out and
decide whether they are valid and whether the
evidence that they have produced is anecdotal or
reliable. There is a big difference between
anecdotal evidence and reliable scientific
evidence.
Holly Lee: In response to Chris Laurence, I
have to say that the Scottish Kennel Club does not
deny that dogs use their tails to communicate.
However, if a dog started its life without a tail, it
would find other means to communicate. Just like
a person, it would communicate with its whole
body: its rear, its face and its ears. I agree that if a
dog that had relied on its tail to communicate was
docked, it would be distressed. After all, it would
have to find new means of communication.
However, if humans started life without eyebrows,
we would get used to communicating without
them.
Chris Laurence: If we employed Joseph
Holmes’s argument on that point, we would have
to conclude that there was no scientific evidence
to support it because no controlled studies have
been carried out on any of those issues. No one
has tried to dock a dog later in life to find out its
reactions. The scientific evidence does not exist

The Convener:
Sweden?

Are

those

statistics

from

Holly Lee: No, they are from the UK Kennel
Club.
The Convener: I was asking for evidence from
other countries that have banned docking.
Holly Lee: The statistics that I mentioned are
from Sweden. I raised my second point because it
covers the number of working dogs that are not
docked and which suffer tail injuries as a result.
The Convener: What about animals that were
traditionally bred as working animals but are now
pets?
Holly Lee: The statistics from Sweden show
that tail injuries in such cases have increased by
23 per cent.
The Convener: Will you provide a copy of that
evidence?
Holly Lee: Yes.
Chris Laurence: That is just one paper and it
covers only a small number of dogs, so there is
some doubt about the statistical significance of the
results. However, I am no statistician, so please
do not ask me questions about it.
The Convener: Is there any general evidence
on the issue? For example, I note that Norway
banned non-therapeutic tail docking in 1987,
which is quite a long time ago. I presume that, if
there were significant problems, Norway would not
have been followed by the other 14 countries that
have gone down the same route. I am trying to get
a sense of the evidence from other countries of
taking the route that the bill proposes.
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Chris Laurence: I know of no professional
veterinary body in a country that has banned tail
docking that is clamouring for its return because of
a high rate of tail injuries.
The Convener: If we could get the Swedish
evidence, that would be useful.
Holly Lee: We have had correspondence to the
Kennel Club which shows that, if tail docking was
banned in the UK, many breeders would stop
breeding dogs. That could also have an impact on
the statistics. However, I will get the statistics from
Sweden to you.
The Convener: Thank you.
Mr Brocklebank: I have one final question on
tail docking. As I understand it, the English bill and
the Scottish bill contain different proposals and the
English bill does not go down the tail docking
route. If there is a difference in the law, might that
cause problems with people taking animals to
England to be docked and all kinds of crossborder shenanigans?
Chris Laurence: I do not think that we should
prejudge the Westminster bill—that is my first
comment.
Mr Brocklebank: That appears to be the way it
is going.
Chris Laurence: The minister said that there
will be a free vote in the Commons on the issue.
Our view is that we will win that vote and that tail
docking will be banned.
I agree that there would be a significant problem
if docking was banned on one side of the border
but not on the other. I foresee that puppies would
be transported miles up the road to have their tails
cut off. Anybody who is prepared to cut tails off
puppies will be prepared to go a long way, I am
afraid.
Joseph Holmes: The UK Government has
adopted its preferred position, but it is interesting
to note the wording that it has used to justify that.
Its preference is to allow continued freedom of
choice. Scientists from across the globe agree that
tail docking does not cause pain, as research
distinguishes between groups of newborn animals,
including dogs, and confirms that they are
relatively immature at birth and up to around two
weeks of age, and so cannot feel the same degree
of pain as human babies, lambs and calves.
Therefore, it seems unnecessary to amend current
legislation. It is pretty clear that the UK
Government has not rushed its decision. It has
obviously taken a lot of evidence and come to a
considered view on the matter. I recommend its
position to the committee.
The Convener: The committee will have to
consider the evidence. We are looking not only to
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the current panel for evidence; we are taking
evidence over a number of weeks and the minister
is still to come before us. There will be a chance
for the committee to review the evidence in the
light of the views of other witnesses.
I am conscious that you also have expertise on
other matters, so I want us to explore one or two
other areas.
Elaine Smith: I have a question for Chris
Laurence. On section 17, you state in your
submission:
“Dogs Trust supports the retention of the offence of
unnecessary suffering but consider that it should be further
defined to include physical and mental suffering.”

I suppose that that relates to the question of
whether tail docking causes continued mental
suffering. You might want to comment on that, but
I also wonder what further provisions you think
should be included in the bill to address mental
suffering.
Chris Laurence: I do not see the link with
docking at all. That was not the intention behind
our comment. We want the words “mental or
physical suffering”—rather than just “suffering”—to
be included in the bill.
The legislation of 1911 or 1912, which is where
the concept of unnecessary suffering comes from,
talks about “terrifying” and uses various other 19th
century phrases to describe what a person may or
may not be doing to a dog. However, courts find it
difficult to accept that mental suffering is suffering.
The way in which a dog is kept can certainly lead
to mental suffering. If a dog is tied up on the end
of a chain most of the day—even though someone
may feed it, water it, clear up after it and exercise
it a couple of times—the dog’s mental state is
likely to suffer because the dog is so physically
restricted. The Dogs Trust takes in large numbers
of dogs and we see the mental consequences of
such physical restrictions.
In many rehoming centres, including ours, one
finds that dogs that have been there for a while—
being well fed and watered, and receiving
excellent health care—will start to spin or wallbounce if one approaches their cage. Those are
what are called stereotypic behaviours, and could
be used as evidence of mental suffering. The dog
is restricted and has no choice in what it can do or
where it can go, and that is a mental issue. To
exclude “mental suffering” from “suffering” leaves
a hole in the legislation that we feel should be
filled.
Elaine Smith: Would mental suffering be easy
to define? I go back to tail docking: I might think
that it is a cause of mental suffering for a dog not
to have a tail or not to be able to express itself by
wagging its tail, but that would be my opinion. How
would you define mental suffering?
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Chris Laurence: To be blunt, that is not the
issue. The issue is whether the ability exists to
prosecute on the ground of mental suffering. Then
it would be up to the court to decide, from the
evidence presented to it, whether there was
mental suffering or not. If the phrase “mental
suffering” is excluded from the bill, there will never
be a prosecution on the ground of purely mental
suffering.
Elaine Smith: So you would not define it; you
would just include the phrase “mental suffering”.
Chris Laurence: Absolutely. The bill should
simply refer to “mental or physical suffering”. As
soon as one starts to define such concepts, it is a
field day for lawyers.
Elaine Smith: Yes, that is a problem, and that is
why I am asking you about it.
Chris Laurence: And it is why we simply want
the three words “mental or physical” to be included
in the section on unnecessary suffering.
Elaine Smith: My original question was based
on the written submission from the Dogs Trust, but
other witnesses may wish to comment. I also want
to put a question to the witness from the Scottish
Kennel Club.
The Convener: Perhaps we should move on to
that.
Elaine Smith: The submission from the Scottish
Kennel Club mentions electric shock collars and
the Dangerous Dogs Act 1991. I take it that it
would like electric shock collars to be made illegal
by the enactment of the Animal Health and
Welfare (Scotland) Bill. Where would such a
provision go in the bill? I also take it that the
Kennel Club feels that the current legislation on
dangerous dogs is not robust enough, but perhaps
we could come back to the question on the
Dangerous Dogs Act 1991.
The Convener: Yes, let us take the question on
collars first, because it is linked to the issue of
suffering.
Holly Lee: In the bill as it stands, I cannot see a
place for a provision on banning electric shock
collars. Therefore, we feel that secondary
legislation should contain a provision to ban
electric shock collars—we understand that the bill
is an enabling bill.
Electric shock collars are undoubtedly cruel.
There is no need for them in today’s society in
which alternative training methods exist. Clear
scientific evidence has proved that electric shock
collars are cruel. Of even more concern is the fact
that they are freely available for anybody to use to
give their dog an electric shock. The collars are
also ineffective. They train dogs to respond out of
fear of being punished rather than out of
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willingness to obey. They are a highly aversive
training method.
Dogs are easily trained; they respond to being
rewarded. For example, in clicker training, when a
dog hears a sound and associates it with a
resultant reward, it will repeat the action that led to
its receiving that reward. Electric shock collars are
simply painful. If they were not painful, they would
not work. The dog responds, if it responds at all, to
the pain, not to the person using the shock collar.
The dog might not know where the shock comes
from. If it knows that it comes from its handler, the
relationship between dog and handler will certainly
be damaged. If the dog does not know where the
shock comes from, it is likely to associate the
shock with something totally different. That will
damage the dog mentally.
11:30
Elaine Smith: Section 17, which I have just
discussed with Chris Laurence, is about
unnecessary suffering and mental and physical
cruelty. Does it cover what you are talking about?
Holly Lee: It goes wider than that. To me,
section 17 is about obvious cruelty, such as a dog
not being fed properly or not getting out to
socialise with other dogs. However, an electric
shock collar is not obvious cruelty, because it is
around a dog’s neck. People who use them could
say, “I use them to train my dog. I did not realise
that they were so cruel.” That is why people need
to be aware of other training methods. Many case
studies show the immense suffering that electric
shock collars cause dogs, by burning their necks
for example. Electric shock collars are one size fits
all, so there would be no difference between one
for a Yorkshire terrier and one for a huge dog. The
person who controls the remote that administers
the shock would not necessarily know what they
were doing. If they knew about training methods,
they certainly would not use one that is so
aversive.
Elaine Smith: Perhaps we could look into that.
Chris Laurence: Just to show that Holly Lee
and I do not spend our lives scratching each
other’s eyes out, I should say that the Dogs Trust
supports the view that shock collars should be
banned. We see no place for them in training, and
there are many other and better ways to train
dogs. The bill should regulate against shock
collars or call for a complete ban.
Elaine Smith: The second part of my question
was about the Dangerous Dogs Act 1991. Will the
Scottish Kennel Club expand on what the bill
should include? Why does the Dangerous Dogs
Act 1991 not meet its requirements? I presume
from your evidence that breeds of dog are not
necessarily dangerous. For example, all
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Rottweilers may not be dangerous dogs even
though they may be defined as such. Whether the
dog is dangerous is down to its keeper. Is that
correct? What could the bill do about that?
Holly Lee: Originally, the bill was meant to
update and consolidate all existing legislation. The
Dangerous Dogs Act 1991 is current legislation,
and it was not reviewed when the bill was
introduced. It should have been, because it has
proven to be ineffective, and breed-specific
legislation is not the way forward. The Dangerous
Dogs Act 1991 applies after an incident has
occurred; therefore, many dog attacks are not
prevented. Millions of pounds have been spent on
implementing the act with no real effect. The
Scottish Kennel Club and other animal welfare
organisations are part of a dog legislation advisory
group that has researched the deficiencies of the
Dangerous Dogs Act 1991. It is widely accepted
that genetics play only a small part in an animal’s
behaviour. The environment in which an animal
has been reared is likely to have a greater effect.
Therefore, we propose that breed-specific
legislation is not the way forward. In the wrong
hands, any dog could be dangerous. However,
every dog of every breed that has ever done
something dangerous cannot be outlawed
because of one dog. That dog may have been
exposed to a certain environment and trained in a
certain way.
Elaine Smith: What should we include in the
bill?
Holly Lee: Section 1 of the Dangerous Dogs Act
1991, which is the breed-specific section, should
be repealed. At the very least, the entire act
should be reviewed.
The Convener: That act partly covers human
welfare. The bill looks more at animal welfare. The
Dangerous Dogs Act 1991 is less about animals
and more about the welfare of humans, is it not?
Holly Lee: Yes, if a dog bites a human, the dog
is considered to be dangerous.
The Convener: However, the bill deals with the
duty of care of animal owners, so should we not
focus on whether that duty of care is sufficient,
whether there are safeguards and whether the
inspection regime is correct for people who own
dogs?
Holly Lee: The bill is also about the welfare of
animals—it is about how people treat and train
their dogs.
The Convener: The bill is, yes.
Holly Lee: That is what we would like to see
from the Dangerous Dogs Act 1991 as well. We
would like the duty of care to mean that, rather
than dogs being destroyed just because of their
breed, the person who is in control of a dog has a
duty to stop it being dangerous in the first place.
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The Convener: I do not know whether it is
appropriate for us to use the bill that we are
discussing to deal with another piece of legislation.
We are not taking evidence on the Dangerous
Dogs Act 1991. The debate would have to be
reopened to get evidence on that issue. We can
reflect on that.
Chris Laurence, did you have a comment to
make?
Chris Laurence: I think that we have said
enough about the Dangerous Dogs Act 1991. I will
not say any more about it.
Nora Radcliffe: I want to ask the witnesses for
their comments on inspectors. How should they be
trained? What should the bill say about
inspections?
Chris Laurence: I was sitting in the public
gallery twitching during the earlier discussion
about that. It is important that there is a means of
assessing the competence of inspectors. The
Dogs Trust’s view is that the best way of doing
that would be for the minister to keep a list and for
him to define how people get on that list—which
would be to do with their competence—and for
local authorities and the Scottish Executive to be
bound to use somebody off that list to carry out
inspections.
It has been suggested that vets make perfect
inspectors. As a vet, I disagree. Most vets
specialise in the area of practice that they go into.
I last saw a horse in anger in 1969 or so, so
patently it would be stupid to send me along to
inspect a livery yard. Equally, a vet who has been
in equine practice will not have the level of
competence that they would need to inspect a
dog-breeding establishment. It is true that they
would have a view on welfare, but they would not
have the specialist knowledge. That becomes
even more important for the more exotic species,
such as reptiles and so on. Even minor variations
in some of those species can mean that they
should be kept in quite significantly different ways.
The new situation in Scotland could parallel the
zoo licensing legislation that is currently in place,
which requires the minister at Westminster to keep
a list that combines names of specialist veterinary
surgeons who work in zoos and of senior keepers
for specific species. For example, the reptile
keeper at London zoo is probably a good inspector
of reptiles in zoos and would be equally good at
inspecting reptiles in pet shops and so on.
Holly Lee: The Kennel Club largely agrees with
the Dogs Trust that welfare inspectors need to be
competent and trained to a certain standard.
There might need to be some sort of national
minimum qualification. I would not like to say what
that qualification should be, as it should be for all
animal welfare organisations to decide that rather
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than one that has a view on dogs specifically.
Certainly, however, animal inspectors will need to
be trained to a high standard if they are to know
what they are dealing with.
Joseph Holmes: I concur with my fellow
panellists.
The Convener: That was a highly efficient use
of time, Mr Holmes.
Maureen Macmillan: I want to ask about the
slaughter powers in part 1, which could be used to
kill dogs in the event of an outbreak of rabies,
although, obviously, there are other ways of
controlling rabies, such as vaccination. Do those
powers cause the panel anxiety? How might that
part of the bill be addressed?
Chris Laurence: That part does cause us
anxiety. I am old enough to remember the 2001
foot-and-mouth disease outbreak. At that time, I
was the chief veterinary officer for the RSPCA, so
I was pretty intimately involved in all of the things
that went wrong during that outbreak. It is now
generally accepted that the contiguous cull during
the epidemic was a mistake. It diverted resources
away from what was important, which was killing
infected animals quickly and disposing of them.
What concerns us most about the provisions in
part 1 is that, if someone happens to have a dog
that has been vaccinated against rabies and their
next-door neighbour’s dog contracts rabies and
has been in direct contact with their dog, the
authorities are allowed to come and kill their dog.
That is an invitation for the person to smuggle their
dog away, which, if, by chance, the dog is
infected, will spread the infection even further.
Rather than a power to destroy dogs that have
had contact with infected dogs, we want control
mechanisms to be put in place for a specified
period—the dog could be muzzled and on a lead
when it is out for a walk—until it is clear that the
dog is not infected. It does not make sense to kill a
vaccinated dog simply because it happens to live
next door to one that has been infected.
Maureen Macmillan: You talked about a
vaccinated dog that might get rabies, but if it is
vaccinated—
Chris Laurence: It is extremely unlikely to get
rabies, which is a good reason for not killing it.
Without going into too much technical detail, I
should say that the problem is that, from a blood
test, it is impossible to tell the difference between
a vaccinated dog and an infected one. Other than
sitting and waiting to see whether a dog shows
symptoms of rabies, we cannot tell whether it has
the virus. The progress of the disease relates to
where the virus has been picked up—it crawls up
the nerves at 3mm a day. If somebody is bitten on
their nose, they will die fairly quickly, but if they are
bitten on their big toe, it will take some time for
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them to die. Therefore, we would have to lock up
the dog for some time to be sure that it did not
have rabies, but most responsible dog owners
would far rather do that than have their dogs put
down.
Maureen Macmillan:
quarantine restrictions.

So

you

envisage

Chris Laurence: Absolutely. I am thinking about
house arrest, if you like, with a provision on control
of the dog when it is outside the house.
Maureen Macmillan: I am not sure that I would
like to be under house arrest with a dog that might
have rabies.
Chris Laurence: That would be your choice but,
under the bill as drafted, you would not have the
choice: somebody would come and kill your dog,
whether you liked it or not. That is our worry.
Maureen Macmillan: Do the other panellists
have a view?
Holly Lee: We agree with the Dogs Trust on
that.
Joseph Holmes: I agree with the Dogs Trust
once again.
Maureen Macmillan: Peace breaks out again.
The Convener: I have a question about dog
fights and animal fights generally. The Scottish
Kennel Club believes that section 21 is drafted too
narrowly. Your submission asks
“the Executive to consider classifying as an offence the
possession of anything capable of being used in connection
with an animal fight with a view to its being so used and
anything that has been used in connection with an animal
fight.”

Will you give examples of how you think the bill is
inadequate? Will dog fights not be identified
properly or will people not be correctly
prosecuted?
Holly Lee: I made that comment because we
are worried about how many people could be
prosecuted under section 21, given that animal
fights, or certainly dog fights, do not last very
long—they might last for only a couple of minutes.
The bill implies that somebody must be caught in
the act if they are to be prosecuted. However, we
say that if a person does any preparation for an
animal fight or possesses equipment that might
have been used in a fight, it is almost certain that
they will be or have been involved in a fight and
they should be prosecuted. The provision should
not be simply that people have to be caught
observing a fight, because the fight will be over in
a couple of minutes, whereas preparing for it might
take a few weeks.
The Convener: The bill states:
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“A person commits an offence if the person …
participates in making, or carrying out, arrangements for an
animal fight (including allowing premises to be used for, or
charging admission to attend, an animal fight)”.

I presume that that provision covers somebody
who has equipment, but we can clarify that with
the minister. It seems as though a person does not
have to be at a fight, because if a person has
made arrangements for a fight, that would be an
offence.
Holly Lee: We would be grateful if that could be
clarified. A further point that we would like clarified
is whether it will be an offence to keep or train
animals for the purposes of a fight or to train
animals to be dangerous.
The Convener: Section 21 states:
“A person commits an offence if the person … keeps or
trains an animal for an animal fight”.

The issue is how to prove that. The offence will
exist; the question is how somebody would know
that.
Chris Laurence: The Dogs Trust wants to take
the provisions a little further. We believe that there
is a direct parallel with child pornography.
Part of the profitability of dog fights is the sale of
recordings. It is an offence to have possession of
any child pornography—pictures or anything
else—and we would like to see an exact parallel
put in place for dog fights. That would get rid of the
entire industry. If it was still possible to record dog
fights and to sell the recordings, the business
would still be possible. We would like to do away
with the whole thing.
The Convener: That is another specific point.
Section 40 deals with animal fighting offences and
the penalties for them. It says that proceedings
may not be brought more than three years after
the commission of an offence. Is that an
appropriate time limit?
Chris Laurence: Yes.
The Convener: Those were my extra questions.
Elaine Smith: The Kennel Club seemed to think
that there should be no time limit on bringing
proceedings in relation to animal fights.
The Convener: That is why I asked.
Holly Lee: I did not comment because since
drafting our written submission, the Scottish
Kennel Club has changed its position. I apologise.
That is the only section that has changed. We
understand from outside advice that three years
should be long enough.
The Convener: I thank the witnesses for putting
their evidence in writing and answering questions
for us. Some of the issues will also be discussed
with other witnesses and with the minister.
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At our next meeting on 21 December, we will
hear from witnesses who have countryside
interests and from organisations that are involved
in the enforcement and regulation of the bill’s
provisions.
11:47
Meeting suspended.

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH KENNEL CLUB
Tail Docking: Scientific Research
The Kennel Club regrets that the Government’s proposals to ban tail docking
with certain limited exemptions effectively dismiss the evidence presented by
scientists from across the globe that tail docking performed on puppies does
not cause pain. A number of studies conclude that tail docking is not harmful
to puppies for various reasons:
1. Professor Grandjean of the Veterinary School of Allor, (France), is the main
author and scientific co-ordinator of the ‘Royal Canine Dog Encyclopaedia,
(2000)’. He identified the neonatal period that began at birth as the 'vegetative
phase' and concluded that at this stage of development puppies had few
reflex activities because their nervous system was not developed. He
explained this was why some major surgical operations could be performed
without anaesthesia during this time - as myelination occurred from the
anterior to the posterior of the dog, perception of pain was the last sense to
appear in neurological development.
2. Professor Hales, a retired biomedical Research Professor at the Faculty of
Medicine at Charles Sturt University (Australia), Visiting Professor at the
Faculty of Veterinary Science at the University of Sydney and Chief Research
Scientist at the Division of Animal Physiology/Production at the
Commonwealth Scientific Industrial Research Organisation, examined the
scientific research published in international journals and subsequently tested
reflexes in neonatal puppies. He found there to be only one scientific study of
tail docking in puppies and concluded that while it purported to show the
procedure to be painful, the study was scientifically flawed by omitting control
pups. He also claimed it was invalid to compare humans or lambs with
puppies and that studies of newborn rats, which could more validly be
compared with puppies, showed that neuro-physiological pain mechanisms
were not effectively functional until around 11 days old. Supporting Professor
Grandjean’s argument concerning reflexes, Hales too observed that in
neonatal puppies, the characteristic hind paw scratching in response to
tickling mid-side skin, was initially absent, faintly present in most puppies at
day 8 and that puppies did not exhibit adult-like characteristics until at least
day 14.
These arguments are also supported by:
3. Professor Rudolf Fritsch, the Head of the Clinic of Veterinary Surgery at
Justus-Liebig University, (Germany). He concluded that there were two
distinct groups of newborn animals, the "Nestfluchter", and the "Nesthockern”.
The "Nestfluchter" (or precocial), which included human babies, lambs and
calves were more mature at birth as the nervous system was fully developed
just after the moment of birth. However the "Nesthockern" (or altricial), which
included puppies, kittens, rats and others was relatively immature at birth – up
to around two weeks of age, they could not hear or see, use their hind legs,
urinate or defecate without their mothers' stimulation. Fritsch went on to claim
the animals in the Nesthockern group were born relatively immature,
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completely naked, blind, deaf, immobile and very helpless, as their nervous
system at birth was not fully developed. He also concluded that there were still
cell divisions in the brain and some nervous threads not fully developed - in
psychological tests, the time between the nervous impulse and reaction
(chronaxie) took 3-4 times longer than it did in an adult.
4. Similarly, in 1941, Volkhov determined that animals, at this period of life,
had very little feeling of pain. He claimed the conscious feeling of pain was not
likely at that age.
5. Schmidker also wrote in his doctorate in 1951 about the feeling of pain in
new-born puppies. He concluded: "Incomplete development of the nervous
system at the time of birth and the very high chronaxie value in connection
with the fact that the animal is not able to react effectively to pain, gives us
every reason to believe that the actual feeling of pain is very low in the newborn of this group of mammals (dogs). In other words, at this age and
biological condition, it would have no absolute meaning to talk about pain".
Fritsch's argument counters that put forward by Jean Hofve, DVM at the
Animal Protection Institute, who pointed out that it was well documented in the
human medical literature that newborn humans felt pain and neonatal pain
management was taken seriously. She pointed to one report from the
Department of Paediatrics at the Washington University School of Medicine,
that: "Clinicians believe that infants can experience pain much like adults, that
[hospitalised] infants are exposed daily to painful procedures, and that pain
protection should be provided, even very prematurely born infants respond to
pain." Fritsch did not deny this claim and his argument does not contradict
these findings. However his research, widely supported by other scientists,
went further and undermined Hofve’s argument by concluding that puppies
were in a different neonatal group to humans. It is absolutely certain that the
docking of tails on small lambs and pigs and also the castration of young pigs,
goats and calves during their first days of life, would cause considerable pain
if done without an anaesthetic. However, from the point of view of the docking
of dogs, whose nervous system is not fully developed during the first few days
of life, this would not be the case.
Other opponents of tail docking are not averse to misrepresenting information.
For example in October 2002 the Animal Welfare Veterinary Division at Defra,
prepared a substantial report to assist in decisions by UK authorities. It
included the critically important statement: "...and whilst animals may show
different signs of pain it is clear they do feel pain in the same way as man, and
the pain threshold has been determined to be the same in both dog and man
(Fleeman, 1995)." The threshold for pain was such an important point that
Professor Hales contacted Dr Fleeman to discuss and clarify her position, only
to find that she had never researched this topic at all. She had simply
discussed pain management at an in-house seminar in the University of
Melbourne Veterinary Clinic and was surprised and troubled to find she was
having scientific findings wrongly attributed to her.
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Therefore the Kennel Club advocates that prior to making docking illegal as
part of the Animal Welfare Bill, Defra further examines research that has been
produced by various scientists. Since the most substantial and conclusive
research proves tail docking is not harmful to puppies, the Kennel Club is of
the view that amending current legislation is unnecessary and that breeders of
traditionally docked breeds should be able to exercise choice over whether to
dock their dogs’ tails in conjunction with their veterinary surgeon, especially
since Kennel Club breed standards have been amended so that traditionally
docked breeds now include clauses that provide a description of the tail for
undocked dogs, ensuring that either may be shown.
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Regulatory Impact Assessment on Mutilations Regulation
Tail Docking:
For over a decade the Kennel Club has been receiving feedback from
breeders involved with docked breeds stating that should docking be
proscribed by Government, then they will stop breeding dogs altogether.
Experience in countries such as Sweden 1 and the Netherlands has shown
that this is likely to be the case.
The financial impact this would have on industry, breeders and dog owners is
as follows:
Industry (The Kennel Club): The Kennel Club registered 77,695 dogs of
traditionally docked breeds in 2004, which represented approximately 30% of
registrations at a value of £3,088,548 and transfers at a value of £1,544,274
to the Kennel Club. This is a significant percentage of our annual income amounting to £932,340 worth of registrations and £466,170 worth of transfers
to new owners, totalling £1,398,510 2 .
These figures are based on the assumption that all breeders of traditionally
docked breeds will stop breeding puppies if docking becomes illegal. While
this is an unlikely assumption, it is impossible to estimate exactly what
percentage of breeders will continue to breed traditionally docked dogs.
However, breeder and breeding club correspondence with the Kennel Club
suggests that if a ban on tail docking were enforced (even with an exemption
for working dogs), many breeders would stop breeding traditionally docked
breeds, which would result in income from registrations falling dramatically.
Breeders: Breeders sell approximately 70% of puppies at an average of over
£450 per puppy. If a ban were to be enforced, this would collectively cost the
breeders who sell puppies approximately £44,000,000. If as a result of the
ban, a dog that a breeder kept injured its undocked tail, this would also have a
financial impact on the breeder in terms of veterinary bills (see below).

1

According to a report from the Council of Docked Breeds conducted in 1992, entitled ‘Tail
Injuries of Shorthaired German Pointer Dogs Born in Sweden in 1989’, tail injuries increased
from the 1 January 1989 when the docking of tails in Sweden was banned. This conclusion
was based on the Swedish German Pointer Club’s investigation into how common and how
serious a problem tail injuries were in the long-tailed German Pointers. As part of the
investigation, the Club asked the breeders: how many dogs in a litter received tail injuries; the
type and seriousness of the possible tail injury, possible tail amputations and the “degree of
strain in terrain” that the dogs had been put through. The investigation concluded that after
the 1st January 1989 German Pointers (27%) received a fair amount of injuries on their long
tails, even before they had reached one year of age, that their tail injuries continued to occur
during 1990-1 and the frequency and severity of tail injuries increased (35% had suffered tail
injuries by the time they were 2.5 years old). The types of tail injuries included: wounded and
bleeding tips, swollen, or broken tails.
2
Figures are based on the cost of basic registration, which is currently £12 per puppy and
transfer charges at a cost of £10 per puppy, when on average 60% of registrations are
transferred.
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Sellers: Pet shops also sell puppies at an average cost of £450-£500 per
puppy after having bought them mainly from dealers or puppy farms at a cost
of £150-£200. There are around 3000 pet shops and around 10% (300) of
these sell puppies, 30% of which are of traditionally docked breeds (based on
registration statistics). Therefore pet shops could potentially loose a minimum
of £27,000 in puppy sales 3 .
The Kennel Club would at this stage reiterate its concern to Defra that there is
no clause in the Draft Animal Welfare Bill to abolish the practice of selling
puppies in pet shops. The Kennel Club remains concerned that puppies may
be removed from their mothers before being fully weaned and transported to
pet shops. The journey and the alien environment at which puppies arrive, is
stressful for them and as a result puppies may develop physical and
psychological problems. In the absence of introducing a ban on the sale of
puppies from pet shops, the Kennel Club would like to see a provision
introduced in the Bill to make it obligatory for notices to be displayed in
shops/stalls outlining the age restrictions on purchasing a pet and for
information leaflets to be provided at the point of sale. The Kennel Club’s
Accredited Breeder Scheme requires members to provide written information
to new owners on the care of puppies.
Dog owners: It is difficult to estimate what financial impact a ban on tail
docking would have on a dog owner: for some dog owners the ban will have
no financial impact; for some dog owners the price of their favourite breed of
dog may increase as they become rarer; and for many dog owners a ban on
docking would have a financial impact in terms of veterinary bills if their dog
injured its undocked tail.
One dog owner contacted the Council of Docked Breeds to give an example
of how much a ban on docking could cost dog owners if their dog injured its
tail:
The cost of treating one dog’s tail problems were as follows:
12 May 2000 – initial consultation and antibiotics
16 May 2000 – surgery to remove 4 inches and medication
16 May 2000 & July 2000 – consultations, dressings and
medication 4
17 July 2000 – surgery to remove remainder of tail and
medication
TOTAL

£35.37
£128.85
£171.04
£247.38
£582.64

3

Cost estimates are based on every pet shop selling just one puppy of a traditionally docked
breed. In reality, each pet shop sells many docked puppies so this figure would be
considerably higher. Such losses to pet shops would be incurred if they were no longer able
to purchase puppies of traditionally docked breeds, or if they could purchase, but not sell
these puppies.
4
It is quite common that once injured, efforts to retain part of the tail fail and total amputation
results in due course.
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Memorandum submitted to the Environment, Food and Rural Affairs Select
Committee from Dr Peter Shaw in August 2004 also states that: “A damaged
wagging tail can produce havoc by throwing blood about through centrifugal
action and it is difficult to bandage. In general a dog will bite at a damaged tail,
especially if bandaged, so that treatment also involves the use of large conical
head collars or muzzles to prevent this…In the worst cases tail amputation is
necessary, and dogs then need to wear collars for up to six weeks during
which the owner has to stay with dogs when they are fed (with muzzle or
collar off). The cost of such an accident can run into several hundreds of
pounds”.
Studies that conclude tail injuries not to be uncommon clarify that some
dog owners will inevitably face higher veterinary bills if a ban on
docking is enforced:
•

•

5

In 2002 the Metropolitan Police Dog Training School provided the
Kennel Club with statistics on how many dogs had to be docked over
two years because of tail injuries. The veterinary surgeon who carried
out the amputations reported that in 2001, 4 undocked dogs needed to
have a full amputation and 1 partially amputated tail needed full
amputation. Between January and May 2002, 4 undocked dogs needed
to have a full amputation 5 .
A statistical summary produced by the Kennel Club reinforced the
premise that the majority of working gundogs were docked, as over
98% of the 763 working gundogs surveyed were docked. However the
survey still showed that of the small percentage of those undocked, a
high proportion suffered tail damage – with 75% of Clumber Spaniels,
20% of English Springer Spaniels and 25% of Wirehaired Vizsla’s all
suffering damage. The Kennel Club does not agree with the
Government’s current position that tail docking should be banned, even
if working dogs would be exempt from this ban. The Kennel Club
believes legislation to this effect is unnecessary considering it allows
customarily docked breeds to be shown with or without their tails, and
the Kennel Club Breed Standards reflect this. For the past five years
the Kennel Club Breed Standards and Stud Book Committee has liased
closely with individual Breed Clubs and Councils in order to amend the
Breed Standards by adding a full tail clause for those breeds which are
customarily docked 6 .

The veterinary surgeon who carried out the amputations is Miss J Dennis of the Laurels
Veterinary Centre, I Homefield Road, Bromley, Kent, BR1 3AW, 0208460 2033. Miss Dennis
is happy to be contacted in respect of authenticating the data if necessary
6
The summary was based on responses to a questionnaire sent to 331 secretaries of 167
Kennel Club registered Field Trial and Gundog Clubs of which 95 ran events for Spaniels and
the Hunt, Point and Retrieve Breeds, and 500 Field Trial judges of which 149 judged Spaniels
and 40 the Hunt, Point and Retrieve Breeds. The Clubs and Judges involved with Retriever
and Pointers and Setters were included in the survey as many of their members also owned
traditionally docked gundog breeds.
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Would you anticipate that demand for docked dogs would decline, or would
you anticipate an import market developing?
While it is difficult for the Kennel Club to estimate market changes, Quentin L.
LaHam Ph.D, Titular Professor, (retired) claimed “In my view this law will so
negatively affect the breeds concerned, as to effectively eliminate them from
international competition and could bring about great hardship upon individual
dogs…Certainly, those breeds concerned stand a serious chance of going
into decline and international exchange will have an influence on the export of
these breeds".
Dew Claw Removal:
Correspondence to the Kennel Club from breeders and breed clubs suggests
that should Defra make it illegal for lay people to remove dew claws of new
born puppies, breeders will simply sell dogs without removing their dewclaws.
While it costs around £6.50 - £8 per puppy for a vet to remove its dewclaws
within 2 or 3 days of birth (depending on its size, temperament etc), a
dewclaw removal operation on a developed dog can be extremely expensive
in later life. Unfortunately, dewclaws are easily damaged so owners of dogs
with dewclaws are likely to incur steep veterinary bills for the removal of at
least one dewclaw at some point during the dog’s life.
The financial impact that a ban on lay people removing dewclaws would have
on breeders and dog owners is as follows:
Breeders: Dewclaw removal is most often performed in puppies at 2 to 5 days
of age. While in some instances, local anaesthetic may be used at this age;
general anaesthesia is not used. As breeders sell 70% of puppies, they are
unlikely to have a vet remove the dewclaws of puppies they sell as this
collectively this would cost breeders alone between £1,171,074 – £1,549,421
per year 7 . Veterinary fees for removing dewclaws are high considering the
procedure is so simple that many breeders are experts at doing this
themselves. This is because at 2-5 days of age, bones that make up the
dewclaw are so tiny and soft that cutting them off is easy. However selling
puppies without dewclaws is likely to impose additional costs on their new
owners.
Dog owners: When older animals need their dewclaws removed, (as may
happen if their dewclaws are not removed as puppies) 8 , sedation or general
anaesthesia is necessary. General anaesthesia induces unconsciousness,
complete control of pain and muscle relaxation. If general anaesthesia is
7

Figures are based on breeders not removing the dewclaws of 70% of puppies registered
with the Kennel Club in 2004.
8
“The dewclaws, if not kept cut short, can grow around and grow right into the side of the foot
or foot pad, which is a very painful and needless thing. Also, dewclaws can and do get
hooked on everything, even carpet, and if they tear it is very painful and can bleed profusely
and be very traumatic for both dog and owner. It is much better to prevent such problems with
dewclaw removal, and this quick procedure is more readily accepted and even encouraged”
http://miniatureschnauzer.ca/breedinfo.htm#dewclaw
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used, the pet receives a pre-anaesthetic sedative-analgesic drug to help it
relax, a brief intravenous anaesthetic to allow placement of a breathing tube in
the windpipe, and subsequently inhalation (gas) anaesthesia in oxygen during
the actual surgery. This procedure is obviously much more expensive to
perform on a fully-grown dog than a puppy. Recovery time is also longer and
many adult animals will bother the incision excessively because it is so easy
to reach. This usually necessitates the placement of an Elizabethan collar, a
funnel shaped plastic device that surrounds the animal's head, so that it
cannot lick or chew the sutures. This is necessary but distressing for the
animal.
The cost of removing a fully developed dog’s dewclaws is difficult to estimate
because it depends on the size of the dog, the dog’s temperament, how many
dewclaws need removing at once, and the veterinary surgeon. The operation
can cost up to £600, and then up to £50-£60 per claw thereafter, providing
they are removed at the same time 9 .

9

After ringing round numerous vets, the Kennel Club and breeders found that there was great
disparity in the amount vets charged for removing the dew claws of fully developed dogs.
Quotes for dewclaw removal (including anaesthetic and surgery) ranged from between £150£600.
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SUBMISSION FROM THE SCOTTISH GAMEKEEPERS’ ASSOCIATION
PART 2 - Animal Welfare
The Scottish Gamekeepers Association (SGA) welcomes the introduction of
the Animal Health and Welfare (Scotland) Bill which aims to improve the
welfare of Scotland’s animals.
Representing Scotland’s professional Wildlife Managers, the SGA has over
3,000 members. Whilst we welcome the spirit of the Bill, we are concerned
that certain clauses in the Animal Health and Welfare (Scotland) Bill need
clarification as in some instances the intention is not clear on the face of the
Bill.
Clause 14: we would like the phrase, “on the basis of scientific evidence” to
be replaced with, “on the balance of peer reviewed scientific evidence” to
ensure that the powers bestowed on Scottish Ministers by Clause 14 (3) are
not implemented on the basis of unsubstantiated or unsound scientific
evidence.
Clause 15: As we stated in our response to the consultation on the Bill, this
clause defines a “protected animal” according to three sub-Clauses. The use
of the word ‘or’ in 15 (b), together with the comments on this Clause in the
Draft Regulatory Impact Assessment (page 20) makes it clear that a
“protected animal” can be an animal that falls into any one of the three
categories defined in the sub-Clauses (a), (b) and (c), and that as drafted it
does not have to qualify under all three.
Many people (not just wildlife managers) use humane traps to catch rabbits.
As the Bill stands, a rabbit caught in one of these traps would be “under the
control of man on a temporary basis” and therefore a ‘protected animal’. We
would like to see an animal being a “protected animal” only if it meets the
criteria in all three sub-Clauses.
Clause 16 (1) “Responsibility for Animals” defines responsibility for
‘animals’ whereas the intention surely is to define responsibility for ‘protected
animals’. We do not accept that a person has a responsibility for an animal
which is not a protected animal, correctly defined as set out above and
suggest that this and all subClauses are amended at stage 2.
Clause 16 (5) extends the concept of responsibility (to meet the animals
needs in accordance with Clause 22) beyond the point of ‘abandonment’.
How, for example, does one ensure that a released animal is ‘protected from
injury, suffering and disease’ This point would be addressed if Clauses 16 and
22 only related to ‘protected animals’ and if sub-Clause 16 (5) was deleted.
See also our very important comments on ‘abandonment in Clause 26 below.
Clause 18 “Mutilation”
This Clause makes any mutilation illegal but it allows Scottish Ministers to
specify by regulations circumstances in which it does not apply.
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The same issue arises in relation to the docking of tails of dogs and livestock,
the castration and spaying of animals, the tagging of livestock and the
removal of dew claws in puppies destined to become working dogs.
The docking of working dog’s tails is of particular importance to wildlife
managers. A dog working in thick undergrowth could break its tail. How do
you stop a dog wagging its tail? If it is broken, this would be an agonising
experience for that animal and a situation which no wildlife manager will
countenance.
If the docking of working dogs’ tails is made illegal it may well be that, in order
to avoid animal suffering, wildlife managers find themselves in front of
Sheriffs at no little expense to the Scottish taxpayer.
Many gundogs will end up as family pets rather than as working dogs but their
instincts will be the same. Will allowing a ‘pet’ dog to go into cover knowing
that its tail may be damaged constitute an offence?
We urge Ministers to reconsider this proposal that may well criminalise law
abiding citizens and would recommend that working dogs breeds be defined
by breed and type to avoid the latter complication arising.
We are concerned that Clause 20 could prohibit the use of rat poison under
15(a).
Clause 22 (3) is, we feel, unworkable and unachievable. How will the police
deal with every person living in a high rise flat with a dog or a cat...?
Clause 23 Allowing criminal offences to be created by secondary legislation
seems questionable... it certainly would set an undemocratic precedent.
Clause 24 “If it isn’t broken, don’t fix it” seems an appropriate maxim. Without
an acknowledged problem, licenses and registration only add to increasing
and unnecessary bureaucracy.
Clause 26 (1) “Abandonment” makes it an offence to abandon an animal for
which one is responsible. Whilst we fully support the principal of prohibiting
the abandonment of domestic animals such as dogs, this effectively also bans
the release of gamebirds and is therefore wholly unacceptable to the Scottish
Gamekeepers Association.
Game shooting contributes enormously to the rural economy in Scotland and
also to biodiversity. Game is a healthy food. It is in a wildlife manager’s best
interest to ensure that the environment into which they release the birds is not
detrimental to the welfare of the animals concerned.
The SGA does however hope that local authorities or anyone else who
releases urban foxes into the rural environment will in future be committing an
offence under this Act (Clause 15?). This practice is extremely cruel and must
be halted forthwith!
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The equivalent clauses have been dropped from the Bill at Westminster and
we feel that the Executive would also wish to pledge support for game
management.
Clause 33 If the Scottish Executive form an Animal Welfare Body, individuals
with acknowledged ‘industry’ experience and expertise should form a
substantial part of the group.
Clause 44 may well lead to inspectors with no experience being appointed
and granted disproportionate powers.
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Supplementary submission from the Scottish Gamekeepers’ Association
To: The Scottish Parliament’s Environment & Rural Development Committee
Animal Health & Welfare (Scotland) Bill
The Scottish Gamekeepers Association (SGA) welcomes the improvements to
Scotland’s animal health and welfare as proposed under this Bill and
congratulates the Scottish Executive on all the hard work that has gone into
the drafting of this proposed legislation.
Following discussions with the Bill’s Team Leader, the concerns outlined in
our response to the Environment & Rural Development Committee’s call for
written evidence have now been satisfied at this stage.
We would however like to take this opportunity to comment on some of the
evidence given to date on ‘mutilation’.
In his evidence to the committee, Professor Wathes stated: “Where veterinary
advice shows that such acts are in the long-term best interests of the animals,
the short-term suffering that is entailed by the mutilation is justified by the
long-term gain.”
The SGA agrees with the Professor.
Peter Stevenson stated: “We believe that tail docking of dogs, like tail docking
of pigs, should not be happening.... However, the idea of docking working
dogs' tails on a preventive or prophylactic basis is unacceptable and the
argument for it is not borne out by the evidence. With working dogs such as
terriers and various spaniels, tail docking is arbitrary. Some breeds
traditionally have their tails docked, but others do not. Tail docking is being
carried out for cosmetic and breed standard reasons. The evidence is that few
dogs have tail injuries and most of those injuries can be dealt with by simple
first aid. They are not a huge trauma.”
The SGA disagrees with Mr Stevenson.
Clause 44 – Inspectors and constables. We very much hope that the Scottish
Executive will ensure that any Inspector appointed or authorised by them will
ensure that they have relevant experience in the field for which they are
appointed. Someone with small animal expertise gained in an urban
environment is unlikely to have adequate experience in large animals such as
horses and cows.
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SUBMISSION BY THE BRITISH ASSOCIATION FOR SHOOTING AND
CONSERVATION (SCOTLAND)
Introduction
BASC Scotland is happy to provide this written submission on the above Bill.
Most of our comments relate to Part 2 of Bill, since this is the area that will
affect the interests of our members and others involved in sporting shooting,
deer stalking, gamekeepering and pest control the most. In addition, the
important role played by dogs in the shooting field, and in many areas of pest
control, will be also be included.
Part 1 – Animal Health
While we have made some comment on this part of the Bill during earlier
consultations we do not feel that it is necessary to make detailed comment at
this stage. We are pleased to note that under Schedule 2b “Highly pathogenic
avian influenza” is specifically referred to.
Part 2 – Animal Welfare
BASC Scotland is wholeheartedly committed to ensuring that animals in
Scotland, kept for sport, companionship etc. are healthy and treated
compassionately. Examples of this commitment include our advisory Codes of
Practice.
Our main interest in this Bill relates to Sections 14 to 23, 26, 33 and 34. These
relate to the potential impact of this Bill upon routine land management
procedures such as trapping and snaring of pest species, the role of and the
working utilisation of gundogs and terriers, the rearing and release of
gamebirds and the important role of Codes of Practice as implemented under
this Bill. Underlying much of this is a fundamental worry over a number of the
definitions used to describe different categories of animal and different levels
of protection.
Section 14
We are happy to accept the definition of “animal” as a vertebrate and would
argue that this definition should be applicable to Part 1.
Sections 15, 16 and 17
In our response to the draft Bill we raised concerns over the definition of
“protected animal”. We maintain these concerns.
Under this definition “protected animal” will include those of a kind that are
commonly domesticated and/or under the control of man on a permanent or
temporary basis. It is also intended that this would exclude those living in “a
wild state”. The Explanatory Notes state that this would not include “a wild
animal living in a wild state”. The Policy Memorandum clearly illustrates that a
grey area does exist since it includes feral animals, such as cats, as well as
“wild animals kept for a short time”. This would include animals captured and
retained in a snare or a trap.
Our concerns over this definition are:
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•

It includes animals “commonly domesticated”. This potentially includes
a wide range of animals such as cats, deer, rabbits, gamebirds and
waterfowl. While the Explanatory Notes mentions some animals that
would be included in this category it does not specifically exclude
others. It would be helpful if we could be assured that certain animals,
such as rabbits, deer, gamebirds and waterfowl, are not included.

•

If it also includes animals under the control of man, even on a
temporary basis, then all animals that are temporarily confined,
whether intentionally or not, could be included. This would mean that
included in the “protected animal” category would be all animals,
whether legally trapped or snared (magpies, crows, foxes, mink etc),
over the period of their confinement whether or not they are commonly
domesticated. This could also include species such as deer or rabbits
that were unintentionally confined by fencing, for instance.

•

While the Policy Memorandum does state that this would not cover
“pheasants or other gamebirds after they have been released” they
would fall under the protected animal category as a kind normally
domesticated and if they were subsequently “caught up” for restocking
purposes. In addition, there will be a period of possibly weeks when
pheasants are being progressively released (rather than abandoned)
and would be in an undefined category between “protected animal” and
“living in a wild state”.

We suggest that, for clarity, Section 15 (a) and 15 (b) be joined by the word
“or” and Section 15 (b) and 15 (c) be joined by “but” rather than “or”.
This definition (amended or not) places additional obligations on pest
controllers, gamekeepers and others to ensure that a trapped, caged or
snared protected animal is not caused unnecessary suffering (Section 17).
This is compounded by Section 16 introducing “responsibility for an animal” –
not a protected animal. Therefore, the welfare provisions for both protected
animals and animals for which a person is responsible are pretty much the
same.
From a gamekeeping perspective, any animal trapped, caged or snared must
be protected from “unnecessary suffering”. In fact, the welfare provisions
applied to “animals for which a person is responsible” are therefore greater
than for “protected animals” since the former are protected from “unnecessary
suffering by an act or an omission” (17(2)(a)) whereas the later are only
protected from “unnecessary suffering by an act” (17(1)(a)). The overlap and
unnecessary confusion created by the definition of “protected animals”
(Section 15) and “being responsible for an animal” (Section 16) is
compounded by different offences for “unnecessary suffering” (Section 17).
We suggest that our concerns would be addressed to some extent by:
•
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Section 16 clearly stating that “A person is not responsible for an
animal living in a wild state.”

•

Section 17(5) stating “This section does not apply to the destruction of
an animal in an appropriate and humane manner or to that animal’s
legal confinement prior to destruction.”. (See also Section 21.)

Section 18 – Mutilation
BASC Scotland supports the unambiguous definition of mutilation contained in
the Bill. We also support freedom of choice over whether dogs’ tails should be
docked or not. We support the continuation of the present arrangement
whereby breeders of working gundogs, terriers etc can choose whether or not
to have newly born whelps docked by a veterinary surgeon.
We look forward to seeing the draft order/s specifying which mutilations can
continue to be permitted. We hope that this covers all working dogs commonly
docked, including terriers, and not just “gun or sniffer” dogs as referred to in
the memorandum on delegated powers (77) and that it also covers game
rearing practices such as beak trimming, the use of bits and specs, wing
clipping etc.
Section 20 – Administration of Poisons etc.
While we do not see that this section affecting our own interests as such, we
are confused over the offence of a person administering poison etc. applying
only to protected animals. It would appear from Section 20 (2) that the person
responsible for an animal can only be guilty if he or she permits other persons
to do this, rather than doing it directly themselves. The policy assumption that
all animals “for which a person is responsible” is a subset of “protected
animals” is not clear.
That aside we were more concerned to read in the Explanatory Notes (111)
that “vermin … are not considered protected animals”. Rats are commonly
domesticated so we assumed they would fall under the category of protected
animals when under the control of man when in a trap, for instance. If rats are
not protected animals by virtue of their being “vermin” we need to know what
other animals fall into this category. (See comments on Section 15, 16 and
17.) We are not aware of a strict legal definition for vermin in any other
legislation applicable to Scotland.
Section 22 – Ensuring Welfare of Animals
Again, our main concern in this section relates to animals that have been
trapped but not immediately despatched. The best example would be live
capture of rabbits in what are known as rabbit boxes. When used these boxes
can legally catch significant numbers of rabbits in one night. Rabbits would be
held in the box until dawn, at which point they would be removed and
despatched. A rabbit box containing 20 rabbits would not be seen to satisfy
the “animal’s needs” since no food would be available, normal behaviour
would not be displayed nor can there be a guarantee of protection from
suffering. Again, the amendment of Section 22 (5) to the wording suggested in
17 (5) would negate these serious concerns.
Section 23, 24 and 25
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We are happy with the provisions contained in these sections but reserve the
right to comment as and when specific regulations are made.
Section 26 - Abandonment
While gamekeepers and many others involved in shooting release birds for
sporting purposes – an estimated 20 million pheasants are released each
year in the UK – we would not regard any of these birds as having been
abandoned. When birds are released they are done so progressively, from
release pens. Provision is made to ensure adequate and appropriate food and
water, and that the habitat is appropriate with respect to shelter and roosting
sites, for instance. In addition, rigorous legal predator control is also
undertaken. This is not abandonment and we are not aware of any charges of
abandonment having been brought, in this context, under the 1960 Act.
However, it may well be that amendment to this section could ensure that the
perfectly legitimate and acceptable, from a welfare perspective, act of
releasing gamebirds is clearly distanced from abandonment. This amendment
would also benefit those who release birds and animals back to the wild, after
injury, and those releasing birds and animals to restore threatened
populations. Our suggested amendment would be to revert to the 1960 Act
and add at the end of Section 26 (1) “… in circumstances likely to cause the
animal any unnecessary suffering.”
Section 33 – Animal Welfare Bodies
We support the suggestion that an animal welfare body may be established to
advise on matters relating to protected animals.
Section 34 – Animal Welfare Codes
We support the notion that codes of practice should be made and used to
provide practical guidance. We also support the suggested legal statues of
such codes. BASC also uses codes of practice to ensure that high standards
are maintained and those that are relevant with respect to animal welfare
include:
Code of Good Shooting Practice
Respect for Quarry
Gundog Owners
Trapping Pest Birds
Trapping Pest Mammals
Fox Snaring
We note that a code of game bird rearing is to be adopted and we suggest
that, as intimated in Section 34(4)(b), the current Game Farmers’ Association
Code is adopted or revised. Consideration should be given to the desirability,
or otherwise, from a welfare perspective, of raised cage laying systems that
have already been criticised by both BASC and by a number of other
organisations with an interest in animal welfare.
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LEAGUE AGAINST CRUEL SPORTS
1. The League Against Cruel Sports campaigns to protect the welfare of
animals used in, or affected by, ‘sporting’ practices. Our interest is therefore
focused on part two of the Bill – the welfare section.
2. We welcome the introduction of this Bill, and in particular the introduction of
entirely new legislation, such as the promotion of welfare and the ban on
mutilations. We are also pleased to see the modernising of older legislation,
such as unnecessary suffering, and the strengthening of the law on offences
such as animal fights.
3. We join the rest of the animal welfare community in especially welcoming
clause 22, the promotion of welfare. It is a major advance in animal welfare
law to require the taking of reasonable steps to ensure that the needs of an
animal. However, we do not believe that the insertion of the phrases ‘in the
circumstances’ and ‘to the extent required by good practice’ into the wording
of the clause adds to its clarity. Clearly, there will be a variety of views of what
is reasonable in different circumstances, and what good practice entails.
Similarly, we are concerned that such circumstances currently include ‘any
lawful purpose for which the animal is kept.’ We do not believe that lawful
activity justifies a failure to take reasonable steps to secure welfare. As such
section 22(2) seems unnecessary.
4. While the issue of mental suffering is not explicitly included in wording of
Bill, we are pleased to note the acceptance in paragraph 102 of the
explanatory notes published alongside the Bill, that ‘suffering’ implicitly
includes ‘mental suffering’.
5. We are pleased to see the inclusion of the word ‘appropriate’ into the
clause 22 (4) regarding humane destruction. We feel that it is not appropriate
to routinely destroy animals, for example greyhounds at the end of their racing
careers, which may only be 2 or 3 years into the animal’s life, even if this is
done humanely.
6. As has been mentioned in our submission on the draft Bill, we regret that
the Bill distinguished between wild and ‘protected’ animals. We do not
recognise a distinction between wild and ‘protected’ animals in terms of our
moral obligations. Similarly, we do not believe that the duty of care should
apply only to animals for which someone is responsible. While the duty of care
to another animal may be different, it is not non-existent.
7. We note that the Bill retains the abandonment offence in clauses 16(5)
and 26, and welcome this, as it has not been included in the published version
of the Animal Welfare Bill in England and Wales. However, the statement in
the policy memorandum published with the Bill suggesting that reared
pheasants and other gamebirds will not be covered after release causes us
concern. It is clear that the Bill will cover gamebirds whilst they are reared
prior to release, but when exactly they are classed as ‘released’ is not
clarified.


493

Artificially reared gamebirds are held in release pens prior to being given free
range in the surrounding area. Before and after the doors of the release pen
are opened, the birds are fed by gamekeepers, and predator control is
undertaken to protect the birds. Medication may be given to protect from
disease and parasites, for example the wormer ‘Flubenvet’ as advertised for
use in the release pen by leading game feed manufacturer Marsdens 1 , and
used in parasite prevention field trials by the Game Conservancy Trust 2 .
Therefore, after the release pens are open, though the birds are free to come
and go as they will, they cannot truly be considered wild. Feeding and care of
the birds generally ends with the shooting season, at which point there are
significant concerns over their ability to find sufficient food, survive and
reproduce 3 .
It is widely accepted that the majority of artificially reared gamebirds which are
dumped into the countryside for shooting will be neither shot nor survive to the
next season. In 2004, Charles Nodder of the National Gamekeepers
Association told the EFRA select committee looking at the Draft Animal
Welfare Bill that only 40% of released pheasants are shot 4 , and research by
the Game Conservancy Trust has found that the majority of the remainder die
before the end of the shooting season 5 . This contradicts the evidence given
by the Game Farmers Association in your previous consultation which stated
that all released gamebirds are ‘fit and able to survive in the wild’. It is morally
unacceptable and against the principles of the Bill not to protect reared
gamebirds abandoned in this way.
8. We welcome on principle the ban on mutilations in clause 18 of the Bill,
but have concerns regarding Ministers’ plans to propose "authorised"
mutilations. Paragraph 77 of the memorandum on delegated powers states
that there will be an exception from the mutilations prohibition for ‘gun and
sniffer dogs’. As in previous submissions, we note the lack of research to
prove that tail docking of ‘sporting’ dogs is necessary 6 , and suggest that these
dogs are not used in cover where there is a concern for the animal’s welfare.
9. We are deeply concerned by paragraph 74 of the memorandum on
delegated powers, which states that beak trimming will continue to be
permitted for poultry. As no mention is made here of gamebirds specifically,
we are suspect that the author may be referring to all farmed birds under the
heading ‘poultry’. Beak trimming is the most invasive and painful of the
‘aggression management’ options available to game farmers, and it is

1

http://217.77.6.104/bocmpauls/marsdens/page.jhtml?page_id=marsdens_faq#1300009
‘Pheasant parasites’, Roger Draycott, Game Conservancy Trust
3
Draycott, R.A.H (2002) Effects of supplementary feeding on the body condition and breeding
success of released pheasants Acta Universitatis Ouluensis A 392: 1-41
4
Efra committee evidence on the Draft Animal Welfare Bill (England and Wales), question
Q420
5
‘Fate of released pheasants’, Clare Turner and Rufus Sage, Game Conservancy Trust
6
section 5.5 of DEFRA’s ‘Review of the scientific aspects and veterinary opinions relating to
tail docking in dogs’
2
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considered unacceptable by shooting research body the Game Conservancy
Trust 7 .
10. We also have concerns regarding the clarity of the definition of mutilation.
While “interference with” sensitive tissues or bone structure would seem to
prohibit the fitting of “masks” to game birds where these pierce the nasal
septum, it is not clear whether it covers the fitting of bits or the fitting of masks
that rest against or cause constant pressure on sensitive tissues. We note that
the RCVS, on whose report the definition of mutilation is based, have not
considered the issue of such treatment of game birds for nearly twenty years.
11. We note the absence of any reference in the memorandum on delegated
powers to the clipping of birds’ wings. We assume, based on the fact that the
more serious mutilation of wing pinioning (not practiced on reared gamebirds)
will be exempt from the prohibition of mutilations, that wing clipping of birds
will also remain legal. Reared gamebirds have their wings clipped to prevent
them flying away. The clipping of a bird’s wing or wings inhibits its natural
behaviour, as it prevents flying. It is also recognised as a stressful procedure,
as described by Martin Spray of the Wildfowl and Wetlands Trust during the
EFRA select committee hearings for the Draft Animal Welfare Bill (England
and Wales) 8 . It is common practice with game birds to only clip one wing 9 ,
causing the bird to be unbalanced.
12. We welcome the acceptance in paragraph 188 of the memorandum on
delegated powers that reared gamebirds require a set of minimum standards
to bring their welfare provisions into line with other farmed birds. However, as
outlined in our submission on the draft bill, we have serious concerns with the
acceptance (as highlighted in paragraph 189 of the memorandum) that the
GFA code will be the basis of this, and that it will provide ‘guidance’ on
important matters such as temperature and ventilation, rather than minimum
standards. As with other codes of practice, we would seek assurance that
preparation of the code would include consultation with stakeholders including
animal welfare groups.
We particularly seek to highlight our concern with the phrase ‘controlling
aggressive behaviour’ in paragraph 190. This indicates an assumption that
‘aggressive’ behaviour should be controlled rather than avoided. We draw the
committee’s attention to a recent study in Denmark 10 , which found that under
the examined management conditions, it was possible to rear pheasant chicks
until they were five to six weeks old (pheasants are shipped at six weeks)
without beak trimming or bitting while maintaining plumage and skin in good
conditions, providing the group sizes and stocking densities were considerably
lower than those normally used in commercial game farms.
7

Game Conservancy Trust Review 2004
Evidence to the EFRA committee on the Draft Animal Welfare Bill (England and Wales),
2004 Question 442
9
Charles Nodder, National Gamekeepers Organisation, in evidence to the EFRA committee
on the Draft Animal Welfare Bill (England and Wales), 2004
10
Kjaer, J.B. (2004) Effects of stocking density and group size on the condition of the skin and
feathers of pheasant chicks Veterinary Record 154: 556-558
8
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13. We welcome the strengthening of legislation on animal fights in clause 21
of the Bill. It is right that wild animals put together for the purpose of animal
fights are considered temporarily under the control of man, and therefore it is
an offence to do so, as explained in paragraph 118 of the explanatory notes.
14. However, we should state our concern about the continued legality, within
the Protection of Wild Mammals (Scotland) Act of fox hunting with terriers
below ground. Despite the safeguards in that Act, it is still possible for animal
fights to take place as an unintended consequence of a legal activity. We
regret that the Bill does not address this point.
15. We believe the balance between regulations and codes of practice
under the Bill to be important. Where there is clear potential for animals to
suffer, the emphasis should lie on the former rather than the latter. Failure to
do this would lead to the undesirable situation where prosecution would have
to prove the detrimental effect of an activity each time the issue goes to court.
We are pleased that the Animal Health and Welfare (Scotland) Bill retains full
powers in clause 23 to make regulations for the purposes of securing welfare.
16. We welcome the increase in police powers made in Schedule 1 of the Bill,
which allow a warrant to be granted before actual animal suffering takes
place.
17. We are concerned at the extended definition of “domestic premises” for
which entry is not permitted without warrant. While we accept that warrants
should be required to enter a home, we are not persuaded that this restriction
should also apply to out-buildings merely by virtue of their “belonging to” a
house. Some out buildings are used for farming or industrial purposes and
these should not be treated as part of domestic premises.
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League Against Cruel Sports
Supplementary Submission of Evidence
1. This supplementary submission follows the recent developments in terms of
the Avian Flu H5N1 virus, and the impact that a UK outbreak would have on
the farming of birds.
2. Avian flu risks are present in the shooting industry in two forms; firstly in the
rearing of gamebirds and mallards, and secondly in the release of these birds
into the wild.
3. Of particular concern are mallards released (and therefore living in
artificially high numbers) on flight ponds on shooting estates 11 . Artificially high
numbers inevitably give an increased risk of infection, and reared ducks on
the pond can share water and food with wild ducks, putting them into the
highest risk area. There are no specific regulations relating to the release of
native wildfowl (mallards) into the wild 12 , and no official record of the numbers
of mallards released every year on shooting estates, but figures provided to
the Game Conservancy Trust suggest that it is, on average, 34,988 13 .
4. The BVA advise 14 that “outdoor flocks present the greatest risk of avian
influenza becoming established in the UK because there is a greater
opportunity with these husbandry systems for infected wild birds carrying virus
to mix with domestic poultry … generally the larger the flock, the greater the
chance of mutation to a dangerous form.” Gamebirds are reared in flocks with
outdoor access, the extent of which varies from site to site.
5. Also of concern is the release of 20-35 million pheasants into the
countryside each year, of which estimates have been made that “about 8m
are released by more than 200 sporting estates in Scotland 15 ”. John Dalton
BVMS MRCVS, of Dalton’s Game Consultancy Ltd., a veterinary practice
specialising in gamebirds, says in the BVA submission 16 that “with several
million birds being released into the wild on an annual basis they must
constitute a biological risk.”
6. The BVA commented on the proposed EC directive on controls for avian
influenza. They said 17 that “BVA would like to stress that game birds are a
significant biosecurity risk due to the fact that several million birds are
released into the wild on an annual basis. The recent Newcastle Disease
problem has highlighted the specific issues regarding the management of
game birds in rearing pens and release pens and BVA believes that there
does need to be some degree of regulation of the game industry”
11

See for example an estate near Harrietsham advertised on www.shooting4all.com
17 November 2005, Official Report, column 1383W
13
6 Dec 2005, Official Report, column 1093W
14
ibid. para 17
15
Bird flu: shooting estates fear ban The Sunday Times November 27, 2005
16
Annex to British Veterinary Association comments to Defra consultation on EC directive on
controls for avian influenza, para 4.6.
17
ibid, annex B, para 5
12
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7. “It would be possible to have some control over their movement and
biosecurity at this [rearing] stage, although it is agreed that it would be almost
impossible at the release stage. The presence of game shoots around
hatcheries, breeder farms and factories are also considered to be a significant
risk to biosecurity.”
8. Yet the Avian Influenza (Preventive Measures) (Scotland) Regulations
2005, covers gamebirds which are “reared or kept in captivity” for restocking
shooting estates, but does not cover gamebirds and wildfowl once they are
released. There is no requirement for owners/keepers of such released birds
to register.
9. There is recognition that in the event of an increase in the risk of Avian Flu,
a ban on the release of gamebirds in Scotland may be required. In a recent
Sunday Times article, a spokesman for the Scottish executive warned: “Once
released (pheasants and partridges) are considered wild birds. If the disease
risk changes we would consider making the housing of birds a legal obligation
and pheasants still in their pens would be required to be kept in.” 18
10. The Animal Health and Welfare (Scotland) Bill would be the ideal place to
give the Scottish Executive powers to licence the release of gamebirds and
wildfowl into the wild.

18
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Bird flu: shooting estates fear ban The Sunday Times November 27, 2005

SUBMISSION FROM THE BRITISH DEER SOCIETY
EVIDENCE ON ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
The British Deer Society (BDS) was founded in 1963 and is the only national
body representing the welfare interests of wild deer throughout the UK. We
have a total UK membership of over 6000 members of whom about 1000
including many gamekeepers and deer stalkers are registered with a Scottish
address.
GENERAL POINTS.
Part I (Animal Health) BDS has few comments to make on Part 1 of the Bill
as it stands which is not surprising when all wild deer welfare issues have
been removed from it. Disease control measures affecting wild deer are for
the most part already covered in the specific disease control legislation and
BDS has been involved with the development of the various Bills concerned.
However we would suggest that Transmissible Spongiform Encephalopathy
(TSE) and Rabies are included in the disease list at Schedule 2B.
Part 2 (Animal Welfare). The welfare of farmed, park and wild deer which
have been “taken” into captivity are all areas of BDS concern and included
within the scope of the Bill.
Definitions. Definitions need to be clarified:
“Animal” – all deer are animals.
“Suffering” - how will suffering be measured? The degree of suffering may
vary considerably depending on circumstances and the degree of
domestication of the animal concerned. A farmed deer born in captivity or well
tamed will be used to many different stimuli. If deer which had just been taken
from the wild were subjected to similar treatment, it could amount to cruelty.
“Unnecessary” – how is this to be defined? If it is necessary to drive
recently-captured wild deer into a crush in order to kill them safely, is any
method of doing so acceptable because it is deemed to be “necessary” by the
perpetrator?
“Protected animal” status must be given to:
1. Farmed deer - deer are a commonly domesticated species;
2. Park deer – these are enclosed deer basically treated like wild deer but
because they are captive dependent on man to a greater or lesser degree.
3. Captive wild deer – any deer having been “taken” from the wild i.e.
trapped alive whether legally or illegally must be considered “protected” by
this law;
4. Any deer which is abandoned or released into the wild.
Legal Ownership and Responsibility for Welfare of Protected Animals.
The ownership and legal welfare responsibility for wild deer (or indeed any
animal) which has been “taken” needs to be made clear in the Act.
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1. Wild deer, by definition, belong to nobody before being taken or killed.
2. The right to take wild deer usually belongs to the land owner or
someone to whom that right has been granted by the landowner.
• In some circumstances a tenant or occupier has a right to take wild
deer over which the landowner has no control.
• The Deer Commission for Scotland and those acting on its also
have a right behalf under certain circumstances to take deer without
the landowner’s permission and by means which he cannot control.
3. Wild deer which have been trapped or taken are owned by the person
who took them (even if they were taken illegally). Therefore, the
person who actually set the trap (whether legally or illegally) in which
the deer are taken should probably be considered the legal owner and
responsible for the welfare of any deer contained within it.
4. If the legal “owner” of a trapped animal is a company or Government
Agency, the Bill should make clear whether the corporate owner or the
employees are responsible for the animal’s welfare or for causing any
suffering.
Trapping Wild Deer. Wild deer panic very easily when netted or trapped
especially if subjected to any stress such as herding or shooting and can
suffer very serious welfare consequences as a result. They tend to struggle in
nets and charge fences or try to jump them often injuring themselves and
other deer in the process. In panic, adult deer (especially the males) attack
other animals with their antlers and hooves causing serious injuries. Even
temporary trapping in nets e.g. for research purposes can have serious
welfare consequences. Stress levels in wild deer being handled by humans
are very high and can actually cause animals to “die of fright”. Post capture
myopathy is another well documented consequence of capture which can
cause great suffering or death even after the animal is released.
Mutilations. Ear clipping, ear tagging, castration and freeze branding – all
commonly carried out on domestic stock presumably do not count as
“mutilations” if done to deer while they are protected animals. However any
attempt to carry out such operations on recently caught, wild deer is fraught
with risk. Tail docking is not an issue for deer but the situation concerning the
removal of a deer’s antlers (particularly whilst still in velvet) needs to be
properly clarified in the Bill.
Releasing Deer into the Wild. BDS strongly discourages the rehabilitation
and release of injured wild deer. Deer are not an endangered species and the
Society policy is that any deer which is too seriously injured to be treated and
released immediately should be humanely dispatched without further delay.
However the treatment, rehabilitation and release of deer species are not
illegal provided the animal has been taken legally and the Wildlife and
Countryside Act is obeyed. Such activities raise serious welfare issues. The
transport of any injured deer is actually illegal. Deer need to be kept separate
from other animals especially dogs which they regard as predators. Postcapture myopathy has been mentioned above and there have been occasions
in the past when deer have been release into the wild unable to survive
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properly or with inappropriate collars fitted for research purposes. The Bill
should cover such circumstances.
Statutory Controls. In view of the potentially-serious welfare problems
already described which are likely to be encountered whenever wild deer are
trapped alive (whether for research, for translocation or release back into the
wild, domestication or for slaughter in the trap), BDS believes this activity
should be subject to licensing to ensure that the welfare of the animals
involved is not prejudiced. This is already the case in England and Wales but
the Deer (Scotland) Act 1996 would need to be amended to achieve the same
degree of control in Scotland.
COMMENTS ON THE CONSULTATION PROCESS PRIOR TO THE
ANIMAL WELFARE BILL
Change to the Scope of the Bill. At a meeting held at Pentland House on
11th June 2004, Scottish Executive made clear their intention that the Animal
Welfare Bill would be used as a legislative vehicle to make the necessary
changes to other laws including the Deer (Scotland) Act 1996 required to
achieve improvements in animal welfare. This had been stated in the original
consultation document [March 2004 - Page 2 Paragraph 5] where the Deer
(Scotland) Act (with the wrong date - 1999 instead of 1996) is included as one
of the Acts requiring to be modernised. Page 18 Paragraph 4 of the
subsequent consultation document issued in May 2005 also confirms the
Scottish Executive’s original intention. After the consultation process was
completed, an Analysis of Responses was published in February 2005. At
Page 304, this document stated that all wild deer responses were now being
excluded from the Bill. It claimed that all deer-related responses to the initial
consultation had been sent to the Deer Commission for Scotland for
consideration with the Commission’s consultation over wild deer Close
Seasons.
In the event this statement proved to be untrue.
On 24th June 2005 [after the DCS Close Season consultation had closed]
DCS confirmed to BDS that it had received nothing from Scottish Executive on
the subject of animal welfare and was completely unaware of the Executive’s
intention to send all deer responses to the Animal Welfare consultation to the
Commission for inclusion in its own Close Seasons consultation.
BDS VIEWS ON THE CONSULTATION PROCESS
BDS anticipated in a second submission and letter sent to Scottish Executive
that DCS would set aside or ignore all the responses to the Animal Welfare
consultation when it reported to the Minister on their own Close Season
consultation. In the event this was exactly what happened although it now
appears Scottish Executive may never have sent them to DCS for
consideration as it claimed to have done.
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BDS considers this failure by Scottish Executive to accept views about wild
deer welfare indicates not only a failure in the Government’s original intention
to improve the protection for all animals but was also an unsatisfactory way in
which to proceed because:
• Some of the welfare amendments which BDS proposed were
actually modifications to the powers of DCS e.g. the removal of its
exemption from prosecution under the Deer Act for committing what
would otherwise be illegal acts with severe deer welfare
consequences. It is NOT appropriate to expect DCS to recommend
a modification to its own powers and liabilities.
• The required changes to the Deer (Scotland) Act cannot be made
without primary legislation and there is no published plan in the
Parliamentary timetable to amend the Deer (Scotland) Act.
These points have already been raised subsequently with the Scottish
Executive without any satisfactory answer being offered. They now need to be
brought to the attention of the Minister and Scottish Parliament.
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SUBMISSION FROM THE CONVENTION OF SCOTTISH LOCAL
AUTHORITIES (COSLA)
ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
INTRODUCTION
COSLA would like to thank you for the opportunity to comment and give its
views on the Animal Health and Welfare (Scotland) Bill. COSLA is the
representative voice of Scottish local government and also acts as the
employer's association on behalf of all Scottish Councils. COSLA’s key
objectives include (amongst many other)
• to influence the resourcing of local government by addressing issues of
priorities, accountability, flexibility and resource deficit
• to promote the role, image and credibility of local government.
COSLA warmly welcomes the introduction of this Bill and the proposed
improvements, consolidation and modernisation it will bring to the legislation
relating to both animal health and animal welfare. As the provisions relating to
Animal Welfare are likely to have greater impact on Local Authorities than
Animal Health the majority of our comments relate to Part 2 of the Bill.
BACKGROUND
In Scotland, local authorities assumed responsibility for animal health and
welfare enforcement after local government reorganisation in the mid
seventies. Local authority regulatory service departments (Trading Standards,
Environmental Health or joint departments) carry out the role in all of the 32
Scottish authorities with one notable exception - Central Scotland Police. The
following table details the personnel available for Animal Health and Welfare
in a sample of authorities.
Table 1 – Animal Health and Welfare Enforcement
Council

No of
authorised
officers

No of full
time
equivalent
officers

No of
specialist
officers

Highland
Stirling

30
8

3
3

3
4

Dumfries &
Galloway

11

1.7

2 (1 vacancy
at present)

1

East
Lothian

5

1

1

2

1
2

No with
Animal
Health and
Welfare
Certificate 1
or DCA 2
2
2

Comments

Also cover Falkirk
and
Clackmannanshire

Trading Standards Institute Certificate in Animal Health and Welfare
Trading Standards Institute Diploma in Consumer Affairs including Animal Health Paper(s)
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It can be seen from the example that while some authorities employ full time
animal health and welfare officers, some with many years experience, others
have officers carrying out this role as part of their general enforcement duties,
but many of these officers still have a great deal of experience in Animal
Health & Welfare. A growing number have formal animal-related
qualifications.
Local Authorities have for many years been the principal enforcers of The
Animal Health Act 1981 (as amended by The Animal Health & Welfare Act
1984) and the various animal health and welfare Regulations made under The
European Communities Act 1972.
While the role of local authorities has to a certain extent concentrated on farm
livestock, several orders and regulations relate to all mammals (excluding
man), birds, vertebrates and cold blooded animals or various other fairly
extensive definitions e.g.
The Welfare of Animals (Transport) Order 1997 – full list as above
Importation Orders - includes all carnivores, bats, insects, marsupials,
primates and rodents
The Welfare of Animals at Markets Order 1990 -cattle, sheep, goats
and all other ruminating animals, pigs, rabbits and poultry
Local Authorities also have the function of licensing Zoos, Pet Shops,
Dangerous Wild Animals, Animal Boarding Establishments, Horse Riding
Establishments and Dog Breeding Establishments and therefore they have to
have a wide general knowledge of the many different species which can
include hamsters, budgies and gold fish as well as the more exotic species
such as primates, reptiles and ostriches.
Local Authorities are appointed to enforce the legislation not to interpret it
therefore it is important that the legislation is clear and unequivocal. Several
definitions in the Bill, detailed below, give rise to concerns and they must be
made clear either via rewording of the legislation or through accompanying
guidance so that court time is not wasted on deciding the apparent meaning.
Part 1 Animal Health
COSLA assumes the Scottish Ministers would always seek veterinary advice
before utilising the powers of slaughter contained within the Bill but there
should be a specific proviso that they base decisions on all relevant advice
available at the time, subject to any time constraints.
A Bio-security Code can be useful in highlighting the general principles of biosecurity and the preventive measures that should be taken to prevent or
minimise the spread of disease, both exotic and endemic. Unfortunately such
a code, will not work unless the whole agriculture industry fully embraces it
and for this reason COSLA believes that breaches of bio-security should only
be made an offence during actual notifiable disease outbreaks and be
enacted by means of appropriate legislation.


504

COSLA considers that targeting animal gatherings (specifically livestock
gatherings) is very important for assisting with disease control. Currently there
are a number of premises, in general operated by livestock agents or dealers,
trading large numbers of animals under the guise of a farming operation and
exploiting loopholes within the current legislation. Animals traded via these
premises go largely unregulated as they do not have to comply with the strict
bio-security and animal welfare rules which Livestock Markets currently must
comply with (e.g. Markets Sales and Lairs Order and the Welfare of Animals
at Markets Order). It is important that Local Authority Animal Health and
Welfare Inspectors know where and when such “animal gatherings” are
occurring and that they have the ability to inspect them to check on
compliance with the various pieces of animal health and welfare that apply,
just as they currently do with livestock markets. Licensing of “animal
gatherings” will enable specific conditions to be attached to such premises
and give the ability for any licence to be revoked if acceptable standards are
not maintained.
The Animals and Animal Products (Import and Export) (Scotland) Regulations
2000 gives a definition of a “dealer” as “any person who buys and sells
animals commercially either directly or indirectly, who has a regular turnover
of these animals and who within 30 days of purchasing animals resells or
relocates them from the first premises to other premises not within his
ownership” For disease control purposes it is important that “livestock agents”
are also regulated.
Part 2 Animal Welfare
The definition of “animal” for the purposes of this part of the Bill has led to
much discussion. The use of taxonomy to define animals is welcomed as it
leaves no doubt as to the animals caught but “vertebrates” may not include all
sentient animals. COSLA believes the definition should take account of
current scientific evidence in relation to non vertebrate animals and include/
exclude according to best advice.
The definition of “protected animal” requires clarification as a number of
anomalies appear to exist (e.g. released pheasants, rodent pests).
COSLA while supporting the line taken on "Mutilations" (section 18) is
concerned that without a consistent UK wide approach enforcement will be
impossible as obvious loopholes will no doubt be fully exploited.
The requirement for responsible persons to ensure the welfare of animals is
very welcome but COSLA believes that the wording of Section 22(1) and in
particular the words “to the extent required by good practice” could undermine
it particularly where no written code of good practice exist for a species. The
ability to introduce such codes is important as they promote good practice and
aid enforcement & prosecution when appropriate care is not being taken. The
existing Codes relating to the various species of livestock have proved very
worthwhile in the past and the number of species covered by such codes
should be extended.
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COSLA accepts that some premises should be registered instead of licensed
as long as adequate powers of inspection and the ability to revoke registration
(subject to appropriate appeal mechanism) are included. The extension of the
time a licence is valid for is welcomed but again inspectors must have the
ability to inspect the premises other than when licence is up for renewal
•
•
•

To check standards maintained
At time of renewal premises know they will be inspected and so may
make a special effort
Animal welfare can deteriorate extremely quickly especially if health or
financial problems exist

COSLA is concerned that there is an increasing number of “Animal
Sanctuaries” appearing and while some are well managed others (often the
smaller ones) start as a whim and have inadequate (if any) financial backing
and COSLA considers that all such premises should be licensed.
Pet fairs were believed by many to be illegal under the current legislation and
are now to be permitted. COSLA believes that this is a retrograde step.
COSLA is concerned that the powers given to an inspector or constable in
Sections 29(1) and 32(2) appear to conflict with each other and clarification is
required.
Particularly welcome among these provisions is the extension of
disqualification orders so that a convicted person cannot circumvent them, as
before, by passing ownership to another member of the household or
business (S36 (3)). The requirement for a court to state reasons for deciding
not to impose orders will also be very useful in ensuring that courts and
prosecutors have regard to the penalties available to them such as
disqualification.
COSLA is concerned at the removal of a statement from Section 44 (Formerly
Section 46(3) of the original draft) that:
"An inspector incurs no civil or criminal liability for anything which the
inspector does in purported exercise of any functions conferred on the
inspector by a provision of this Part, or by regulations made under this Part,
where the inspector acts on reasonable grounds and in good faith."
We wish to see this re-instated, and not simply to rely on it being implicit in
Schedule 1. Without the security of having it down in black and white, there
may be occasions where inspectors may think twice about taking certain
actions because they are worried that their actions may incur civil or criminal
action being taken against them.
General
All too often the role of enforcement is seen as the submission of reports to
the Procurator Fiscal. In reality such action is usually the final resort after
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advice, persuasion and warnings (both verbal & written) have all failed to have
the desired effect. All 32 Local Authorities signed up to the Enforcement
Concordat promoted by the Cabinet Office in 1998. Amongst other things this
promotes Openness, Proportionality and Consistency in enforcement all of
which are essential to ensure the accountability of Councils as expected and
demanded by the general public. To ensure consistency in enforcement there
is a well established network for communication as detailed in Appendix 1.
Unfortunately all too often Central Government ask for statistics in relation to
prosecution cases reported to the Procurator Fiscals but as explained above
this is meaningless as it does not truly represent the work of local authorities.
In line with many other pieces of legislation there should be incorporated a
power enabling inspectors/ veterinary officers to serve a notice which could
stipulate any believed contraventions and the appropriate action that should
be taken to rectify them. In the majority of incidents this is likely to have the
desired effect but if it does not the notice can be produced in court to show
that advice was given to the accused but it was ignored.
Local authority inspectors are trained, skilled and experienced in covering a
wide remit, and comments made in other parties’ submissions to the
Committee do not accurately depict the standards to be found in Scottish local
authorities.
Concern has been expressed earlier that inspectors of the local authority and
others could destroy an animal found to be in extremis. COSLA would like to
reassure everyone of the professional approach taken by Animal Health and
Welfare Officers and that the powers given in section 32(2) of the Bill are very
unlikely, if ever to be used. The role of the local authority inspector is to
enforce legislation in a professional and accountable manner: current practice
is that a veterinary surgeon would be consulted, both for accurate assessment
of the animal and the gathering of corroborative evidence.
Powers contained within The Welfare of Animals (Transport) Order 1997
(Article 18) already enable local authority inspectors to have animals
humanely destroyed and this power has never been challenged. There is no
evidence that this power has been brought into question. As required by the
Welfare of Animals (Slaughter or Killing) Regulations 1995 no person should
kill any animal unless they have the knowledge and skill necessary to perform
those tasks humanely. It may be appropriate for some local authority
inspectors to be trained to humanely destroy animals but as this will be a
power that will seldom, if ever be required, it is more likely that they will
arrange for someone with the appropriate skills to carry out the task.
The majority of local authorities use the COSLA or LACORS (Local Authorities
Coordinators of Regulatory Services) Systems for Risk assessment of
premises and with some small alterations this should be able to encompass
any new premises that require to be covered.
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Farm Animal Welfare Council is “concerned about the apparent lack of any
additional financial resources from Government to support this major initiative”
and so are local authorities. Adequate funding is essential if this Bill is to have
the desired affect of promoting and ensuring the welfare of animals.
Resource Implications
There is no doubt that local authorities will have an increased workload as a
result of this new legislation, however it is not easy to calculate how much
extra resource individual authorities will need to devote to guarantee effective
enforcement.
Some authorities will have to recruit extra staff, and some, if not all, will have
to provide extra training for existing staff. There will be new equipment costs
as well as the resource costs involved in removing animals to a place of
safety, should the need arise, under the additional powers given by Part 2 of
the Bill, as was demonstrated by the example in COSLA'S original
submission.
It would be desirable to have a central fund available which could be available
to Local Authorities in exceptional circumstances.
COSLA would wish to see all inspectors, whether new or current, being
given appropriate training and funding to enable them to carry out
effective enforcement of this new legislation.
COSLA would be in favour of a national database on convictions, offences
etc. being available to enforcement staff. The Data Protection Act while it is
important to take account of its provisions should not be used as an excuse to
limit access by enforcement personnel. The Cattle Tracing System run using
the British Cattle Movement Service Database is a good example of how a
successful system operates.
Conclusion
COSLA in general supports the provisions of the Animal Health and Welfare
(Scotland) Bill. We would strongly maintain however that in order to meet the
policy objectives set for the Bill, adequate resources will need to be allocated
to ensure effective implementation and particularly so to local authorities.
I hope the Committee will find this submission of use in its deliberations
towards the new legislation.


508


509



510

2 x North Region Animal Health and Welfare Panel
2 x Central Region Animal Health and Welfare Panel
2 x South West Region Animal Health and Welfare Panel
2 x South East Region Animal Health and Welfare Panel

2 x Society of Chief Officers of Environmental Health in Scotland
2 x Society of Chief Officers of Trading Standards in Scotland
2 x Scottish Animal Health & Welfare Panel)
1 x COSLA /LACORS representative

SEERAD – Scottish Executive Environment and Rural Affairs Department

National Animal Health & Welfare Panel – includes 2 representatives from Scottish Animal Health & Welfare Panel

LACORS - Local Authorities Coordinators of Regulatory Services

South East Region Animal Health and Welfare Panel - City of Edinburgh, East Lothian, Falkirk, Glasgow City, Midlothian, North
Lanarkshire, Scottish Borders, South Lanarkshire, West Lothian.

South West Region Animal Health and Welfare Panel - Dumfries and Galloway, East Ayrshire, East Renfrewshire, Inverclyde,
North Ayrshire,
Renfrewshire, South Ayrshire. (Bute [Argyll and Bute Council])

Central Region Animal Health and Welfare Panel - Angus, Argyll and Bute, Clackmannanshire, Dundee City, East
Dumbartonshire, Fife, Perth and
Kinross, Stirling, West Dunbartonshire.

North Region Animal Health and Welfare Panel - Aberdeen City, Aberdeenshire, Comhairle nan Eilean Siar, Highland, Moray,
Orkney and Shetland.

Scottish Animal Health & Welfare Panel

Scottish Animal Health & Welfare Strategy Group

COSLA – Convention of Scottish Local Authorities

SCOTTISH ANIMAL HEALTH AND WELFARE ENFORCEMENT COMMUNICATIONS STRUCTURE

SUBMISSION FROM CENTRAL SCOTLAND POLICE ANIMAL HEALTH
AND WELFARE DEPARTMENT
Animal Health and Welfare (Scotland) Bill
It must be made clear at the outset that this reply will give the perspective of
the above department as opposed to that of the Police. It would not be
appropriate for this department to speak on Police matters and if a general
Police perspective is required a view should be sought from the Association of
Chief Police Officers of Scotland (ACPOS).
Central Scotland Police Animal Health and Welfare Department carries out
the Local Authority animal health and welfare enforcement role on behalf
Clackmannanshire, Falkirk and Stirling Councils. This role is normally carried
out by Trading Standards or Environmental Health in other Council areas
throughout Scotland and the UK. The department is made up of three full time
civilian Inspectors (not Police Officers) all of whom have extensive agricultural
experience and have undergone a wide range of training on their role and
responsibilities.
Central Scotland Police area is a diverse farming area with approximately 900
livestock keepers ranging from extensive hill sheep farms through to the
predominately arable and intensive livestock fattening farms on the flood plain
of the River Forth. The area also has two relatively large livestock markets
handling approximately 600000 animals each year and two abattoirs with a
third undergoing construction.
We welcome this opportunity to submit evidence on the Animal Health and
Welfare (Scotland) Bill.
Part 1 – Animal Health
It is our opinion that greater energy and resources should be channelled into
prevention of disease being imported into the country. Whereby this may be
difficult within the free market that is the EU, as an Island nation the UK
should be able to do better by making use of our natural barriers. It was noted
in the evidence given by QMS that greater prominence, and thereby the
perception of importance is give to this issue in Ireland as an example. It is
also of note that other island nations such as New Zealand have very strict
Biosecurity rules to help prevent the disease being imported into the country
and lessons could be learned from them.
Section 3
In our opinion the biggest issue with regard to biosecurity within the farming
community is that far too few are willing to embrace the concept, things have
improved but many still only pay lip service to it. Remembering back to 2001
and the FMD outbreak one of this departments most vivid recollections was
the reluctance of the farming community to carry out even the most simple
biosecurity measures such as cleansing and disinfection of footwear prior to
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entering or leaving a livestock market. In order to get them to comply with any
form of Code would, in our opinion, take a major shift in attitude.
Whereby a Biosecurity Code can be helpful in a non disease situation, in a
disease situation where it is proposed that it would take direct effect it may not
be the most appropriate format for these types of measures. It is our
experience of Codes that they tend to use imprecise forms of language which
make enforcement more difficult. In our opinion it may be more appropriate to
encompass Emergency Biosecurity Measures within a Schedule to the Bill
which would only take effect in a Disease Outbreak situation if enacted by an
Emergency Order to avoid that problem and leave the Biosecurity Code for
non disease situations.
Section 5
Regulation of "animal gatherings" is important. Whereby it is recognised that
any form of gathering provides potential risks for disease control it must be
recognised that some present less than others. Whereby it may be
appropriate for some form of control to be exercised over all of these types of
events it would be helpful if this could be done via a risk based analysis of the
type of event.
Targeting specifically livestock gatherings is hugely important for assisting
with disease control. There are a number of premises trading large numbers
of animals under the guise of a farming operation and this has already been
alluded to in the evidence from the Institute of Auctioneers. We would support
some form of licensing of all of these types of events or gatherings.
Concern has been raised about how to define a "dealer" but a definition is
already given in the Animals and Animal Products (Import and
Export)(Scotland) Regulations 2000:
“dealer” means any person who buys and sells animals commercially either
directly or indirectly, who has a regular turnover of these animals and who
within 30 days of purchasing animals resells or relocates them from the first
premises to other premises not within his ownership.
Part 2 – Animal Welfare
Section 18
With the removal of the equivalent "Mutilations" Section from the English Bill
we have concerns as to whether it is still possible to proceed with this Section
of the Bill. Whereby we support in principle the Section, without a consistent
UK wide approach we would have concerns that those in opposition to the
ban will simply exploit the loophole which would make a mockery of the
legislation and of enforcement bodies. If this Section is to be continued in
isolation within the Scottish Bill, how the issue is going to be enforced will
have to be looked at carefully.
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Section 22
The first paragraph is, in our opinion, badly drafted and weakens the intent of
the Section.
Whereby we can see the intent of Paragraph 3(d) it could cause problems for
people whom wish to keep a single animal as a "pet".
Section 24
In general the move towards licensing of more activities is welcomed and will
be helpful in increasing welfare standards of animals by tightening the
regulatory burden on activities which were previously difficult to police.
The move from annual licensing to three yearly licences or registration for five
years is in our opinion a retrograde step in terms of animal welfare. In our
opinion it would be better to give the Local Authority autonomy to vary the
period of validity up to a maximum of three years for licensing or five years for
registration and this could be done on a risk based analysis.
Sections 29
The confusion relating to an inspector’s powers to have an animal destroyed
within these Sections has not been clarified. In my opinion Section 29(1)
conflicts directly with Section 32(2).
The power to take possession of animals where they are in distress or likely to
be caused suffering are welcomed. However the costs associated with this
were not reflected in the draft RIA nor in the Financial Memorandum included
with the Explanatory Notes and the Executive must examine this issue
thoroughly. The power to seize animals is being given to all authorised
Inspectors under the Bill, this includes Local Authorities, not just Scottish
SPCA Officers as are mentioned in the Financial Memorandum. Whereby we
do not envisage any greater likelihood of these powers being invoked when
the Bill becomes Statute the cost involved in such an operation are largely
glossed over.
The costs involved in the seizure of a single animal are relative small,
however this is not the case where livestock are involved and the seizure of
the animals on a small to average sized farm could very quickly extend to tens
of thousands of pounds.
Paragraph 274 of the Financial Memorandum states that the Bill will allow
enforcers to intervene and take action at an earlier stage and that this will
reduce costs. On paper this is the case but the assumption of the paragraph is
that enforcers know that a problem exists. There is no guarantee that costs
will be reduced due to earlier intervention as this is dependent on the
enforcers being alerted to the problem.
Paragraph 276 in the Financial Memorandum states that “the Bill will allow the
Court to make an order allowing the animal to be sold or disposed of before
the outcome of any prosecution”. What it fails to mention is that this may be
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several weeks down the line from when the animals were seized. Section
30(2) of the Bill allows the owner of the animal to make application to the court
to have the animal returned and the legal process of any application for this
would have to be seen through before the animals could be sold or disposed
of. Whereby it may be the case as currently happens that a single animal is
often likely to be signed over to the Scottish SPCA this is most unlikely in the
situation of livestock being seized from a farm due the perceived monetary
value of the animals.
Section 32
Much has been said about the appropriateness of Inspectors have the power
to destroy an animal in specified circumstances without the necessity of a
veterinary opinion. We feel it is important to point out that Local Authority
Inspectors already have the power to require an animal to be humanely
destroyed without the requirement for a veterinary opinion. Article 18 of the
Welfare of Animals in Transport Order 1997 (WATO) allows an Inspector to
require an animal to be humanely destroyed. There has been no suggestion
that this longstanding power has been abused and in our opinion the powers
afforded by this Section are only a further extension of a power we already
have in certain circumstances.
It is also our opinion that the powers afforded in Section 32(2) would only ever
be used by Inspectors suitably trained to meet the requirements of the
Welfare of Animals (Slaughter and Killing) Regulations.
Section 36
Care must be taken to ensure that Disqualification Orders imposed post
conviction in other parts of the UK also apply in Scotland and vice versa and it
is noted that this was discussed during the evidence gathering session on the
7th of December.
Section 44
In common with other animal health and welfare enforcement agencies and
COSLA we would like to express our concern at the removal of the statement
from this Section (Formerly Section 46(3) of the original draft) that:
"An inspector incurs no civil or criminal liability for anything which the
inspector does in purported exercise of any functions conferred on the
inspector by a provision of this Part, or by regulations made under this Part,
where the inspector acts on reasonable grounds and in good faith."
We would like to have this re-instated, and not to have to rely on it being
implicit in Schedule 1. Again in common with others, we note that the English
Bill has retained the statement.
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Conclusion
In general Central Scotland Police Animal Health and Welfare Department
support this Bill and its objectives but would ask that when it is finally given
approval that adequate resources are allocated to Local Authorities to allow
effective implementation thereby achieving those objectives.
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SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND
Animal Health and Welfare (Scotland) Bill
Introduction
The police have little, if any, involvement in Part 1 of this Bill, the part relating
to animal health so my comments are solely in relation to Part 2, Animal
Welfare.
Though the enforcement of animal welfare issues could not be considered as
‘core policing’ nor as part and parcel of routine police work, the police have a
responsibility to be aware of legislation dealing with animal cruelty or welfare
issues and to deal with these issues as and when they are encountered or
reported to them. Enforcement may be carried out by the police themselves,
or in conjunction with others, such as local authorities, Scottish SPCA
inspectors or vets. Indeed experience shows that joint investigations are often
the most successful as they combine a range of knowledge, experience and
skills.
In many cases cruelty issues are revealed during the investigation of a
separate complaint to which the police have been called. Examples even just
recently in Tayside include the discovery during enquiries into disorder and
dishonesty incidents that a dog had been strangled, a dog had been kicked
almost to death and that 2 dogs had been set on a cat.
All police forces in Scotland have police wildlife crime officers, and while
offences committed against domestic or captive animals is not always part of
their official remit, they inevitably get asked for advice when such a case is
reported. As such, the 90 or so wildlife crime officers in Scotland keep abreast
of all legislation that relates to wild, captive or domestic animals and form a
reservoir of knowledge that can be tapped into by all police officers.
The Bill
Overall I think the Bill is an excellent piece of work which was much needed. I
would make the following comments for consideration:
Sections 17, 18, 19 and 20 – permitting an offence
These sections have the offence of ‘permit that (the offence) to happen’. This
wording seems similar to ‘causing or permitting’ an offence under some of the
road traffic legislation, where the owner of the vehicle has vicarious liability. It
is different from some other legislation, including the Wildlife and Countryside
Act 1981, where the offence of the owner is to knowingly cause or permit the
offence to take place. Could the absence of the word knowingly result in
‘Person A’ as defined in the Bill being accused of permitting an offence that he
had no prior knowledge or reasonable expectation would happen.
An example might be a 15 year-old child left at home in charge of a pet while
her parents are out. On the parents’ return they find that the child, for
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whatever reason, has committed an act of cruelty towards the pet. Am I
reading the Bill correctly that a parent, as Person A, can then be charged with
‘permitting that offence to happen’ or ‘failing to take such steps as are
reasonable to prevent that happening’?
Section 21 – animal fights
No right-thinking person has any sympathy towards the activity of arranged
animal fighting. Many of those involved in animal cruelty, especially animal
fights, record the events by taking photographs or video footage. Apart from
for training purposes by enforcement agencies, or possibly by the media as a
means of enlightening the public to this cruel activity there can be no
legitimate reason for any person possessing such photographs or video
footage. Conversely there are many reasons why these photos and video
footage may be of use to criminals. It therefore seems appropriate to include
the possession of these items, without reasonable excuse, as an offence
within this section.
Section 22 – welfare provisions
This is an excellent section that was lacking under former legislation
Section 26 – abandonment
To investigate the abandonment of an animal and trace the person
responsible often takes considerable time and effort. Unlike many animal
welfare offences the person responsible is not usually immediately linked to
the animal that has been abandoned. Indeed the fact that an animal has been
abandoned may not come to light until some considerable time. With this
section being subject to a time bar of 6 months from the date on which the
offence took place this is likely in some case to unduly constrain the
investigation and consequently the public interest in achieving a satisfactory
conclusion. There may therefore be justification in extending the time bar for
this offence.
Section 42 – penalties
The fact that all offences under Part 2 of the are likely to be punishable by
imprisonment allows the police, if justified, to detain a suspect under Section
14 of the Criminal Procedure (Scotland) Act 1995. This will be advantageous
to efficient enforcement.
Section 44 and Schedule 1 – police powers
Police powers, with and without warrant, are adequate to enforce the
provisions and are clearer than under the Protection of Animals (Scotland) Act
1912.
Training
Animal welfare legislation and its practical application in enforcement is
already well covered in the illustrated CD Rom Wildlife and the Law. The
production and updating of the CD Rom is funded by Scottish Executive and
carried out by me. The provisions of this Bill, once enacted, will be included in
the fourth edition which will be produced during early to mid 2006. This CD
Rom is issued to all wildlife crime officers and to the Scottish Police College.
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In addition, wildlife crime officers receive some training in animal welfare
issues from the Scottish SPCA. Wildlife crime officers therefore are the link in
policing between animal-related legislation and its efficient enforcement by all
police officers.
Impact on Policing
Enforcement of the Animal Health and Welfare (Scotland) Bill does not add
any additional responsibilities to the police. The operational policing impact
and financial impact should be negligible.
Police Health and Safety Implications
There is always a degree of risk to police officers when handling animals.
Relevant risk assessments are discussed on the CD Rom Wildlife and the
Law.


518

SUBMISSION FROM THE SCOTTISH SPCA
Written submission to the Environment and Rural Development
Committee on the Animal Health and Welfare (Scotland) Bill
The Scottish SPCA welcomes this opportunity to comment on the Animal
Health and Welfare (Scotland) Bill (hereinafter referred to as the Bill). The
Society is pleased to support the general principles of this Bill.
Introduction: The Scottish SPCA
The Scottish SPCA is Scotland's oldest and largest animal welfare
organisation. The Society’s main objective is to prevent cruelty to animals and
to promote kindness and humanity in their treatment.
The Scottish SPCA’s 49-strong Inspectorate is recognised by the Crown
Office as a specialist reporting agency in cases of breaches of animal welfare
legislation. Most investigations result from complaints by members of the
public. Scottish SPCA involvement in animal welfare cases in Scotland
exceeds that of SEERAD and local authority witnesses put together.
In 2004, the Society received 96,697 calls from members of the public and
tasked nearly 8,000 of these for investigation. As a result, Scottish SPCA
Inspectors reported 30 cases to Procurators Fiscal, and 34 cases reached the
Sheriff Court, resulting in 32 convictions. 67 cases were pending in January
2005. Between January and December 2005 the Society reported 109 cases
to the Procurators Fiscal and 15 joint police/ Scottish SPCA cases.
The Scottish SPCA is primarily interested in the welfare part of the Bill given
the vital day-to-day enforcement work of Scottish SPCA Inspectors, and the
Society’s main objective as defined above. However, we will comment on both
parts of the Bill given our unique experiences during the Foot and Mouth
Disease crisis in 2001, and given that animal health and animal welfare are
vitally linked – an unhealthy animal is an animal with poor welfare.
Part I: Animal Health
The Scottish SPCA understands that the intention of Part I of the Bill is to
allow Scottish Ministers to act quickly in the event of a future exotic disease
outbreak. The Scottish SPCA played a significant role in addressing the 2001
Foot and Mouth Disease (FMD) crisis and is aware of the welfare problems
created by such an outbreak.
The Scottish SPCA is opposed to the mass culling of healthy animals and
resolutely believes that the slaughter of animals should not routinely be
regarded as a welfare option. Therefore, the Society would only accept
such slaughter on the basis of the latest available scientific and
veterinary advice.
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Because of this, the Society welcomes the policy intention that these
extensive powers would only be used in the event of a serious and
fastspreading disease outbreak. As the accompanying documents of the Bill
are not legally binding, the Society would welcome a statement in the
Scottish Parliament from the Minister confirming this policy intention.
The Scottish SPCA firmly believes that prevention of animal diseases must be
a priority for the Scottish Executive. The preventative clauses in the Bill, such
as measures on biosecurity, deliberate infection and animal gatherings are
therefore welcomed.
In the event of an outbreak of FMD or another notifiable disease, the
Scottish SPCA believes that an independent monitor should be
appointed to oversee the welfare of the animals at slaughter. The Society
has acted in this way in the past (in the FMD outbreak of 2001) and would be
happy to offer the assistance and expertise of its Inspectors again. The
Society has been involved in Scottish Executive contingency planning on both
FMD and, more recently, Avian Influenza.
Part II Animal Welfare
The Scottish SPCA strongly welcomes part II of the Bill. While the Protection
of Animals (Scotland) Act 1912 (hereinafter referred to as the 1912 Act) has
proven satisfactory in addressing clear-cut cases of causing unnecessary
suffering to an animal, it has generally proved inadequate in preventing cruelty
and suffering in animals. Scottish SPCA Inspectors have frequently
encountered situations in which animals have been in situations of neglect or
distress but have not actually been deemed to have suffered unnecessarily,
meaning that no action could be taken.
The 1912 Act also has shown itself to be inflexible and difficult to change. As
a result, numerous amendments to the Act have been passed in the ninety
three years since it came into force. These have meant that animal welfare
has been tackled in a piecemeal and generally inconsistent way. This is
reflected in the fact that some animal related activities, such as animal
boarding establishments require licensing and inspections whereas others,
such as animal sanctuaries, do not.
The Scottish SPCA is satisfied that, in the main, part II of the Animal Health
and Welfare Bill suitably tackles the inadequacies in the 1912 Act. The
detailed comments that follow will focus primarily on areas that we feel do not
adequately replace the 1912 Act, and on those areas that we would like to see
the Bill take further.
Definition of animal
The Scottish SPCA would support a broadening of the definition of “animal”
under the Bill to include certain cephalopods and crustaceans.
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Protected Animal
Scottish SPCA Inspectors have raised the concern that the definition of
“protected animal” (Section 15) may lead to confusion as to whether under the
control of man is the direct control (e.g. keeping a rabbit in a hutch) or
inadvertent control (e.g. seagulls becoming trapped under netting). We
therefore feel that clarification of the definition is required.
Unnecessary suffering
Scottish SPCA Inspectors have generally found the 1912 Act to be
comprehensive in its application to cases where unnecessary suffering has
been caused. Whilst understanding the need to update the archaic language
contained in the 1912 Act, the Society has some concerns that Section 17
does not explicitly offer as full protection to animals subject to mental suffering
as the 1912 Act does. Although the explanatory notes do state that the
offence under Section 17 is intended to apply to both mental and physical
suffering, the Society would welcome this made clear on the face of the
Bill. Scottish SPCA Inspectors have had successful prosecutions of animals
caused unnecessary suffering through being terrified and we can provide
further details on these cases if required.
The Scottish SPCA abhors the practice of feeding live bait to animals and
considers that it is unnecessary in all but a very small minority of cases.
Therefore regard should be had to including this under Section 17.
The use of the terms ‘appropriate and humane’ in relation the destruction of
an animal contained both in Section 17(5) and 22(4) causes some concern.
We would like to see this clarified by means of a code of practice
detailing what exactly is deemed appropriate and what is humane in
destroying an animal.
Mutilation
The Scottish SPCA warmly welcomes the new offence of mutilation contained
under Section 18 of the Bill. The Society is opposed to the routine docking of
dogs’ tails and advocates a complete ban on this practice except in
situations of emergency pain relief. There does not appear to be sufficient
evidence to warrant the continuation of tail docking in any dogs, and the
Society looks forward to contributing more to this debate throughout the
passage of the Bill.
Animal fights
The offence contained under Section 21 relating to animal fights is very much
welcomed, and the Scottish Executive is to be applauded on the inclusion of a
specific offence for possessing equipment designed or adapted for use at an
animal fight. This is currently enshrined in the Cockfighting Act 1952 but does
not apply to all animal fights.
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The Scottish SPCA considers that the Bill is an ideal place to legislate
against the recording of animal fights. Scottish SPCA Inspectors have
been made aware of videos of animal fights being used to promote animal
fights. This clearly makes the recording and possession of recordings of such
fights a major welfare concern.
Ensuring the welfare of animals
The Scottish SPCA strongly welcomes the creation of a specific offence of
failing to ensure an animal’s welfare needs.
Despite significantly altering the threshold for legally acceptable standards of
animal care, it is unlikely that this new offence will result in an explosion in
prosecutions for everyone failing to meet the welfare needs of their animal.
Rather, this offence will allow Inspectors to intervene at an earlier stage to
safeguard an animal’s welfare if deemed necessary, and will provide a
valuable deterrent to those very few animal owners that keep their animals on
the boundaries of acceptable and unacceptable welfare standards.
Like Mike Radford, the first witness to give evidence in front of the
committee, the Society advocates the use of “Animal Care Orders”,
which will state in writing where a person has gone wrong in relation to the
welfare needs of an animal. Coupled with Codes of Practice drawn up under
the Bill, this offence will also be a valuable educative tool in informing animal
owners of their responsibilities towards their animal, and will serve to
strengthen cases in which multiple offences have been committed.
The needs as defined under Section 21 of the Bill are based loosely on the
“Five Freedoms” as set out by the Farm Animal Welfare Council. The Scottish
SPCA suggests that these needs should include an animal’s need to be
protected from fear and distress as contained in the Five Freedoms.
Licensing etc of animal related activities
The Scottish SPCA strongly welcomes the provisions for ensuring the welfare
of animals, through licensing, registration or regulations. The Society
recognises that enabling Scottish Ministers to legislate specifically on animal
welfare under sections 23 and 24 allows for greater flexibility and
responsiveness in law-making. This is vital due to the evolving nature of
animal welfare science.
However, the Scottish SPCA has some concern over the schemes described
in the financial memorandum accompanying the Bill for the inspection of
licensed and registered premises. It is proposed that activities currently
subject to annual licensing and inspection will, under the Bill, be subject to
three year licenses with annual inspections only occurring on the premises
deemed to be ‘high risk’. ‘Medium risk’ premises would be inspected every 18
months, and ‘low risk’ premises every three years. The Society believes that
the current annual inspections are necessary to safeguards the animals’
welfare. Additionally, it is not clear how the risk status of these establishments
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would be categorised, and the Scottish SPCA looks forward to further debate
on this issue.
The Scottish SPCA welcomes the Bill’s intention to bring about secondary
legislation relating to animal sanctuaries, but considers that there are
problems with the proposals relating to this as detailed under the financial
memorandum accompanying the Bill. The Society is concerned that these will
not be licensed but rather the fifty largest will be registered and subject to five
yearly inspections. The Scottish SPCA deals with a small number of cases
each year where an individual takes in animals with the intention of caring for
them, and very soon finds that the means, the accommodation and the
financial resources are inadequate. Often these problematic sanctuaries are
not large sanctuaries and thus, under the proposed regime, would be exempt
from either registration or inspection.
Furthermore, five-yearly inspections are unlikely to prove satisfactory in
addressing welfare problems within sanctuaries, with five years exceeding the
life expectancy of some small animals.
The Scottish SPCA is also concerned that the Scottish Executive does not
intend to bring about secondary legislation on animal sanctuaries until 2008.
This is a pressing issue that needs to be addressed soon after the Bill is
passed, and the Society would welcome movement on the issue in the nearer
future. The Society would therefore urge the Environment and Rural
Development Committee to request that the Executive reconsider the
intention to register the fifty largest animal sanctuaries in 2008, and
instead to seriously consider a licensing scheme for animal sanctuaries.
Abandonment
The Scottish SPCA welcomes the inclusion of a separate offence of
abandonment under the Animal Health and Welfare Bill. Scottish SPCA
control centres received over 1,400 telephone calls from members of the
public regarding abandoned or suspected abandoned animals in 2004.
However, the Society has very real concerns that the offence as detailed in
the Bill will actually offer less protection to animals in Scotland than is
currently offered under the Abandonment of Animals Act 1960. This Act
makes it an offence “to cause or procure the abandonment of an animal,
temporarily or not, in circumstances likely to cause suffering”, making
abandonment an offence regardless of whether or not the animal has actually
suffered.
The offence as contained in the Bill significantly weakens current legislation
by stipulating that a person abandons an animal if the person fails to make
adequate provision for its welfare. These provisions are defined on the face of
the Bill. This means that an animal may be ‘abandoned’ for a significant period
of time, but as long as certain provisions have been made by its owner, no
offence has taken place The Scottish SPCA therefore believes that the
abandonment offence should be redrafted to ensure that an offence is
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committed if an animal is abandoned,
circumstances likely to cause suffering.

temporarily or

not,

in

Sale of animals to children, Offering animals as prizes
The Scottish SPCA strongly welcomes the above provisions and considers
them in line with modern attitudes towards animals.
Animals in distress
The Scottish SPCA welcomes that an inspector or a constable may act to
alleviate an animal’s suffering both if it is suffering and if it is likely to suffer.
This underpins the offence detailed at Section 22, and will assist in the
prevention of suffering.
Post-conviction orders
The post conviction orders, as detailed at Sections 35, 36 and 38 will serve
well to protect animals from individuals convicted of offences under the Bill.
Particularly welcome is the requirement for the court to state its reasons for
failing to impose a deprivation or disqualification order.
The Scottish SPCA has been involved in cases in which a disqualification
order is imposed upon a person for an offence under the 1912 Act, but where
animals kept by other people in the same household are cared for by the
disqualified person. The provision at 36(3) that a disqualified person is also
disqualified from being party to arrangements under which the keeping of
animals may be controlled or influenced is therefore extremely important.
The Sewel Motion to ensure parity between disqualification orders north and
south of the border is very much welcomed the Scottish SPCA. The Society
has been involved in a number of cases in which an individual, disqualified for
animal cruelty offences in England, has come to Scotland and breached
animal welfare legislation.
It would be desirable for disqualification orders to be available to the
courts in cases when an offence under Section 25 (Abandonment) has
taken place.
Proceedings for animal fighting offences
The Scottish SPCA welcomes the extension of the time period for bringing
proceedings forward for animal fighting offences from 6 months to 3 years.
Animal fighting cases often require lengthy evidence-gathering.
However, this should be extended to other offences under the Bill. Evidence
relating to offences involving neglect or cruelty often takes longer to gather
than other offences. Scottish SPCA Inspectors have frequently been involved
in cases in which a significant piece of evidence has come to light after the six
month period is up. In most cases, this problem is simply because the victims
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in animal related offences cannot themselves testify as witnesses. The draft
Animal Health and Welfare Bill initially included this extension for all
offences under the Bill and the Society would like to see an amendment
to the Bill that would reinstate this.
Penalties for offences
The increased penalty of £20,000 and six months imprisonment is strongly
welcomed. However, it would be desirable for this increased penalty to apply
also to acts of deliberate and malicious cruelty against animals, and acts of
cruelty which generate significant profit to the perpetrator. An amendment to
this effect is required.
Inspectors and constables
The policy intention to individually authorise Scottish SPCA Inspectors to act
under Sections 29-32 of the Act is strongly welcomed. The Scottish SPCA
currently exercise a wide range of functions connected with animal welfare,
such as: applying for warrants through the Procurators Fiscal; certain powers
deriving from the 1912 Act coupled with its current status as a reporting
agency; together with common law powers to intervene in cases of necessity.
Scottish SPCA Inspectors currently undergo a rigorous five-month training
period, in which time they are taught and examined on a wide range of
legislation relating to animal welfare. The Scottish SPCA training manual is
Crown Office approved. Inspectors are also encouraged to develop expertise
in specialist areas of animal welfare, from the welfare of farmed animals to the
welfare of exotic animals. All new Inspectors are recruited from a background
in animal husbandry, with an emphasis on livestock. It is therefore
appropriate that the codification of powers of inspectors to deal with
animals in distress be extended to individual Scottish SPCA Inspectors
on completion of their training.
Expenditure, training and expertise
The Scottish SPCA has concerns over the assertion that the welfare part of
the Bill will incur “no net effect” on the expenditure of local authorities”. The
Bill will require significant investment both into manpower and expertise
in order for local authorities to carry out the additional functions
outlined under the Bill and in proposed secondary legislation. By their
very nature, these bodies have traditionally been involved in cases of
licensing, animal health matters and issues of commercial animal welfare.
Therefore investment would be required in training on issues relating to the
welfare of companion, exotic and captive wild animals.
Additional information
The Scottish SPCA will be pleased to supply any further information about its
work to the Committee. All committee members have been invited to spend
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time with a Scottish SPCA Inspector in their constituency, and this offer
applies throughout the passage of the Bill through Parliament.
Summary of Key Points:
The Scottish SPCA:
•
•
•
•
•
•
•

•
•
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Supports the general principles of the Animal Health and Welfare
(Scotland) Bill
Maintains reservations about the potentially excessive use of
precautionary slaughter powers
Would like to see the Bill explicitly make an offence of causing
mental suffering to an animal
Has concerns over the meaning of “appropriate and humane”
destruction in the Bill
Would like to see the Bill ban all tail docking in dogs except for in
situations of emergency pain relief
Would like to see the Bill make an offence of recording,
possessing or distributing the recording of animal fights
Has concerns over the reduction of inspections of licensed
premises to three years, and urges the Committee to ask the
Executive to review their intentions on this
Wishes to see the time period for proceedings relating to all
offences extended to three years
Wishes to see the penalties for acts of deliberate and malicious
cruelty aligned with those of animal fighting under the Bill

SUBMISSION FROM HM REVENUE AND CUSTOMS
INTRODUCTION
1. This memorandum is in response to the request for comments from HM
Revenue & Customs (HMRC) on the Animal Health and Welfare (Scotland)
Bill; in particular, enforcement and regulation of the provisions, including
offences, licensing and inspection. 2. We understand that there are no
proposed import/export controls in this Bill.
THE ROLE OF HMRC
3. HMRC’s responsibilities for the control of third country imports and exports
of animals are defined within EU and national legislation. Domestic and IntraEU traffic moving in free circulation is not subject to customs controls and
therefore not a matter for HMRC to enforce.
LEGISLATIVE FRAMEWORK
4. HMRC deal with imports and/or export of:
1. Live Animals
2. Flora, fauna, and their parts or derivatives listed under The Convention on
International Trade in Endangered Species of Fauna and Flora (CITES)
3. Products Of Animal Origin (POAO)
5. HMRC's high-level responsibilities are outlined below:
Live Animals
6. HMRC carry out import controls in relation to traffic to and from third
countries in accordance with Commission Regulation 282/2004 of 18
February 2004 introducing a document for the declaration of, and veterinary
checks on, animals from third countries entering the Community.
7. HMRC check the third country import declaration to confirm the competent
authority has issued a relevant health certificate or permit, and withhold
clearance where that certificate or permit has not been issued. The State
Veterinary Service (SVS) take charge of uncleared animals.
The Convention on International Trade in Endangered Species of Fauna
and Flora (CITES)
8. HMRC enforce import and export controls in relation to traffic to and from
third countries in CITES listed species and their parts or derivatives in
accordance with:
•
•

Council Regulation (EC) No 338/97 of 9 December 1996 (on the
protection of species of wild fauna and flora by regulating trade therein)
Commission Regulation (EC) 1808/2001 of 30 August 2001 (laying
down detailed rules concerning the implementation of Council
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Regulation 338/97 on the protection of species of wild fauna and flora
by regulating trade therein)
9. These European Regulations impose controls designed to regulate
throughout the Community the movement of endangered species. HMRC
contributes to a multi-agency approach to prevent and deter the illegal
international trade in endangered species by:
•
•

ensuring that declared trade is accompanied by the correct documents
detecting illegal goods at import or export and taking enforcement
action including seizure and confiscation of the goods and prosecution
in appropriate cases.

Products of Animal Origin
10. The legislative basis under which Customs operates in Scotland is The
Products of Animal Origin (Third County Imports) (Scotland) Regulations, as
subsequently amended (SSI 2002 no 445). This draws its legal base primarily
from
• Council Directive 97/78/EC of 18 December 1997, laying down the
principles governing the organization of veterinary checks on products
entering the Community from third countries;
• Commission Regulation (EC) 745/2004 of 16 April 2004 laying down
measures with regard to imports of products of animal origin for
personal consumption.
11. HMRC check the third country import declaration to confirm the competent
authority has issued a relevant health certificate or permit, and withhold
clearance where that certificate or permit has not been issued.
12. HMRC are responsible for anti-smuggling controls, deterring and detecting
illegal third country imports into Great Britain and targeting resources on those
routes of entry considered to make the greatest contribution to the flow of
disease. HMRC seize offending items and arrange for disposal by
incineration, in compliance with the Animal By-Products Regulations.
Customs & Excise Management Act 1979
13. General customs’ requirements in relation to imports and exports are
common throughout the EU and are set out in Council Regulation (EEC) No.
2913/92 of 12 October 1992 establishing the Community Customs Code.
HMRC’s enforcement powers are mainly derived from the Customs and
Excise Management Act 1979 (CEMA), which sets out the principal offences
and sanctions in the event of an illegal import or export. The most relevant
provisions are:
Section 49: makes imported prohibited and restricted goods liable to
forfeiture;
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Section 68: makes prohibited and restricted goods at export liable to
forfeiture, and creates offences in relation to their export;
Section 139: powers to detain or seize goods liable to forfeiture;
Section 141: powers to seize goods packed or found with goods liable to
seizure;
Section 167: offences in relation to false or reckless declarations or
documents;
Section 170: offences in relation to the import of prohibited and restricted
goods.
THE ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
14. The following areas are of interest to HMRC:
•
•
•
•
•
•

clause 3: Biosecurity Codes
clause 9: Deliberate Infection of Animals
part 2 (clause 14 et seq): Animal Welfare
clause 25: Prohibition on keeping certain animals.
clause 49: Crown Application
clause 8 of schedule 2: repeal of the Docking and Nicking of Horses
Act 1949

Clause 3 – Biosecurity Codes
15. The clause that impacts on HMRC is the insertion of section 6F (Samples
- Further Testing) into the Animal Health Act 1981. This new section provides
for testing of specimens taken from animals.
16. We are content in principle to make any seized (CITES listed) animals or
products available for testing. However, we would need to ensure that any
agreed testing arrangement complied with the Animal By-Products
Regulations.
Clause 9 – Deliberate Infection Of Animals
17. This clause introduces, for example, a new section 28C to the 1981 Act
installing an offence if someone takes possession of an animal or bird (or
carcass thereof) which the person knows, ought reasonably to know or
reasonably suspects to be infected with a disease specified in Schedule 2B to
the 1981 Act.
18. This impacts on HMRC controls in that where we seize CITES animals or
birds, or carcasses under either our CITES or POAO powers, it may be
apparent that the animal, bird or carcass is diseased. We believe our
possession of the animal, bird or carcass in such circumstances would be
considered as "lawful authority or excuse".
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Part 2 (clause 14 et seq) – Animal Welfare
19. We use trained dogs and handlers to search for illegally imported
prohibited or restricted goods including drugs, cash, tobacco and products of
animal origin.
This Bill introduces new and strengthened legislation to prevent cruelty,
promote welfare and protect animals in distress. We place a high value on the
welfare of our dogs, and are content with the welfare responsibilities this Bill
will bring to HMRC.
Clause 25 – Prohibition On Keeping Certain Animals – link with CITES
20. This clause creates an enabling power to introduce legislation to prohibit
the keeping of certain animals at certain premises in Scotland.
21. In contrast, Council Regulation 338/97 sets down the rules relating to
introduction of CITES animals into the Community. It establishes a system of
permits and requires that they are issued only when the competent scientific
authority is satisfied that the intended accommodation is adequate to
conserve and care for the live animal properly. The Joint Nature and
Conservation Committee (JNCC) are the UK’s competent scientific authority
and permits are issued by the Management Authority – Defra in the UK.
22. Our view is that should any animal, even one prohibited within the
meaning of clause 25, be presented to HMRC, we may only refuse to allow
entry into the UK if a CITES or another customs irregularity was identified.
This means that if, for example, an animal prohibited within the meaning of
clause 25 were CITES listed, and had the relevant permits to allow
importation, we would not be able to refuse. In that context we also note that
the example used in the policy memorandum relates to primates, which are all
CITES listed.
23. We arrange for the care and welfare of any animal we seize, and take this
role seriously, particularly as they are endangered or rare species. The animal
will typically be housed at a secure Animal Reception Centre or other
specialist premises. They may be being held as evidence in court
proceedings. We must be able to secure the chain of evidence for any such
proceedings.
Clause 8 of schedule 2 – Docking And Nicking Of Horses
24. This Bill repeals the Docking and Nicking of Horses Act 1949 and installs
the offence of carrying out a prohibited procedure (clause 18). The approach
in the England and Wales Animal Welfare Bill has been to repeal section 1 of
the 1949 Act and amend the definition of "docking" in Section 3.
25. The effect of these Bills, as drafted, will thus be to create an import
prohibition covering part of the UK only; the result being that it would be
completely lawful to import a docked/nicked horse into Scotland and transport
it into England, thus avoiding the import prohibition applicable there. We
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understand that this was not the intention, and that both Defra and SEERAD
propose to introduce amendments to the relevant clauses in the two Bills to
ensure that the import prohibition applies across the UK.
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Scottish Parliament
Environment and Rural
Development Committee
Wednesday 21 December 2005
[THE CONVENER opened the meeting at 10:20]

Items in Private
The Convener (Sarah Boyack): I welcome
members, the public and the press to the meeting.
I invite everybody to turn their mobile phones to
silent mode, so that there are no more beeps in
the room. I intimate apologies from Elaine Smith,
who is attending the Public Petitions Committee
this morning. She may be with us later.
Under item 1, I invite members to consider
taking item 4, which is consideration of the
committee’s forward work programme, in private.
We will further discuss our proposed inquiries,
which will involve us discussing individual
witnesses. We will make our decisions public
shortly, but it would be helpful to discuss them in
private first. Are colleagues happy with that?
Members indicated agreement.
The Convener: I also invite colleagues to
consider in private the evidence that has been
received to date on the Animal Health and Welfare
(Scotland) Bill at our next meeting, which will be
on 11 January, and to consider the draft stage 1
report in private at subsequent meetings. Are
colleagues happy with that?
Members indicated agreement.
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Animal Health and Welfare
(Scotland) Bill: Stage 1
10:21
The Convener: The main item today is the
Animal Health and Welfare (Scotland) Bill. This is
the fifth of our six planned evidence sessions for
stage 1 consideration of the bill. As the lead
committee, we have the job of considering the
bill’s provisions and reporting to the Parliament
whether we recommend that the general principles
of the bill be agreed to. In our evidence sessions,
we are working our way through a number of
witnesses who have expertise in different sections
of the bill and through people who have an interest
in the issues that the bill raises.
We called for written evidence and received a
large number of submissions, all of which are on
the committee’s web page, so members of the
public can see them. Our call for evidence is now
closed and all the submissions are in.
Without further ado, I welcome panel 1, which
consists of Alex Hogg, chair of the Scottish
Gamekeepers Association; Dr Colin Shedden,
director of the British Association for Shooting and
Conservation; Douglas Batchelor, chief executive
of the League Against Cruel Sports; and Hugh
Rose, the Scottish secretary of the British Deer
Society. Thank you for the evidence that you
submitted in advance. Committee members have
read it, which will help us to explore the issues that
you raised. We will not have opening statements.
Which colleague wishes to kick off this session?
Rob Gibson (Highlands and Islands) (SNP):
First, I will address the BASC submission, with
regard to protected animals. You suggest that the
bill could create a problem in the case of animals
that are commonly domesticated but which also
live in a wild state—for example, deer, rats, rabbits
and water fowl. Could you expand on your
evidence?
Dr Colin Shedden (British Association for
Shooting and Conservation): Our evidence is
similar to that put forward by other parties, some
of which share our views and some of which do
not. We think that there is uncertainty as to the
current definition. We recognise that it is the
intention to include within the bill a wide range of
animals that could suffer from adverse welfare
impacts, which of course we recognise. However,
we would like clarification as to whether we are
talking about all animals that are commonly
domesticated—that would include rabbits, which
are the classic example—or whether we are
looking at a more refined definition of animals that
have been domesticated.
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In correspondence with the Executive on the
subject, a helpful sentence was given to me:
“Kinds of animals which are to be considered commonly
domesticated in the British Islands are those whose
collective behaviour, life cycle, or physiology has been
altered as a result of their breeding and living conditions
being under human control … for multiple generations.”

That is a useful clarification from my point of view,
but I do not remember seeing it in any of the bill’s
accompanying documents. It may be worth
considering that information from officials as
further explanation of the term “domesticated
animals”. It certainly helps to clarify matters from
our point of view.
Rob Gibson: But we do not have such a
statement in the bill.
Dr Shedden: Exactly.
Rob Gibson: That is where the problem lies.
What are the practical consequences of trying to
define more precisely what domestic animals are?
Given our previous evidence, that is difficult for us.
Dr Shedden: The main problem is that a wide
range of animals that live in the wild are of a
species that has been commonly domesticated in
the past. Rabbits are the classic example. It is a
question of clarifying which species live in the wild
and, if they exist in a wild state, whether they are
completely separate from those animals that have
protected status.
Secondly, one of the bill documents mentions
that rats are vermin, so they are excluded from
protected animal status. That opens up a whole
new can of worms for organisations such as ours,
which in some situations would regard squirrels or
mink as being vermin. We need to be clear about
which animals are vermin and which species fall
under the commonly domesticated heading.
Rob Gibson: That still makes for a complicated
picture.
Dr Shedden: I am sorry to have to draw that to
your attention.
Rob Gibson: There might be other members of
the panel who wish to comment.
Douglas Batchelor (League Against Cruel
Sports): There is a general principle at stake. Just
as people ran into difficulties under the Dangerous
Dogs Act 1991, if we define cruelty as something
that is done to particular species rather than as the
carrying out of certain acts, we will run into all
sorts of problems, because cruelty is an act of
man; it does not depend on the type of animal to
which it is done. We would favour a definition that
was much more about what the human being who
was involved in the transaction was doing, as
opposed to a definition that sought to include or
exclude specific species of animals.
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Rob Gibson: I have a follow-up question, to
which other panel members might wish to
respond. Last week, one of our vet witnesses said
that there was an issue about deer being fenced
in. That does not apply only to farmed deer—parts
of some estates are fenced to keep the deer in a
particular place or to exclude them from areas in
which there are trees, for example.
Hugh Rose (British Deer Society): The
difference between a wild deer and a tame deer
can boil down to something as simple as closing a
gate. Deer can be encouraged to go into a deer
trap. While they can come and go freely they are
wild deer, but as soon as the gate is closed they
become protected animals, as is the case with any
other animal.
The status of deer that are kept in the large
enclosures that are sometimes called deer parks
is that they are close to being wild animals,
provided that they are treated as such. However, if
such deer were to starve to death for lack of food,
the person who owned the deer park would be
culpable for failing to feed them because the fact
that they were fenced in meant that they could not
act as wild animals and migrate to food in another
place. If that person infected them with a disease,
he would be equally culpable under a different
section of the bill.
Rob Gibson: Does anyone else have a view on
that?
Alex
Hogg
(Scottish
Gamekeepers
Association): I have been thinking about the
situation of deer, which is similar to that of the
birds on our bird tables. The committee has
probably been told that already. Although we try to
help birds through the winter by feeding them, they
are still wild animals.
Rob Gibson: But there might be a commercial
reason for helping deer through the winter. That is
not likely to be the case with the birds on the bird
table.
Alex Hogg: A gamekeeper or a stalker often
just wants to ease the winter burden of a shortage
of food. He does not necessarily help deer for
commercial reasons.
Hugh Rose: We are discussing animal welfare
and the motivation is quite irrelevant. Whether one
feeds blue tits because one likes to see a lot of
blue tits or one feeds pheasants because one
wants to have more pheasants to shoot, the
motivation is totally irrelevant.
Rob Gibson: I do not know about that. One
could transfer the scenario to stocked trout lochs,
as another of my colleagues has suggested. There
would still be a problem of definition if one fed the
free-swimming fish in such a loch, which could not
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escape into the wild. What would the situation be
in such a case?
Alex Hogg: That depends on what the definition
of a trout loch is. We have a loch on the estate the
area of which is more than 100 acres. When the
trout in that loch are released, they will
immediately fend for themselves because there is
so much insect life. They are about the only
animal that can do that when they are released
into the wild. However, the situation would be
different if they were released into an area of
water that was 10yd by 10yd. This is a grey area.
Rob Gibson: Yes, it is a grey area.
The Convener: Do any other colleagues want to
come in on that issue?
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I have a point on the issue, but I also want
to move on from it.
10:30
The Convener: Maureen, did you want to ask
something?
Maureen Macmillan (Highlands and Islands)
(Lab): No.
The Convener: Douglas Batchelor can wrap up
the issue.
Douglas Batchelor: The previous chairman of
the Countryside Alliance—I am almost quoting
him, which is quite unusual for me—made the
moral point that, when man interacts with an
animal, he owes it a duty of care at that point. If
we take the example of shutting the gate of the
deer park and consciously influencing the
environment in which an animal lives, we are
starting to take responsibility for that animal. The
bill implies that duty of care, which is sound logical
reasoning, and we support it. Once we start to do
such things, we become involved in the equation
and the animal is no longer truly wild.
The Convener: The SGA submission says that,
for an animal to be protected, it should have to
satisfy all the criteria—it should have to be
“commonly domesticated”, “under the control of
man” and not living wild. However, in the bill, it
seems as though the animal would be defined as
protected if any one of those criteria were
satisfied. Do other members of the panel have
different views on that?
Dr Shedden: Our submission suggests
alternative wording for the bill, such as using the
word “or” to join paragraphs (a) and (b) of section
15. There are different ways of looking at the issue
and different legal interpretations. I am seeking to
secure clarity in the bill so that we can advise
those who are interacting with wild animals—and
who might, through trapping or snaring, be
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restraining them temporarily—of exactly what they
are dealing with. In each case, those people do
their utmost to ensure that the animal’s welfare is
not compromised before it is released or humanely
dispatched. However, we need clarity so that we
can advise our members exactly what the
provisions of the bill will mean and what they will
imply for them.
Douglas Batchelor: We support the individual
conditions but not the concept of linking them all
together so that all three tests have to be passed.
That would allow far too many loopholes to be
created.
Hugh Rose: The British Deer Society deals only
with deer. The critical issue is the conditions under
which the deer is living—whether the deer is free
to roam and to what extent. If the deer is in a
10,000 acre park, it is nearly free to roam, but if,
for some reason, there was no water in that
10,000 acres, the deer would be a protected
animal from which water was being withheld.
The Convener: Whoever was running the park
would be responsible at that point.
Hugh Rose: Yes. The animal would not be
meeting all three of the criteria. We would have to
consider the conditions under which the animal
was being kept. If someone did not treat a tame
rabbit that had myxomatosis, they would be guilty,
but if they did not search Arthur’s Seat for rabbits
with myxomatosis and put them down humanely,
they would not be guilty.
The Convener: I wonder whether Alex Hogg
would like to come back on that, as he will be
implementing the provisions of the bill.
Alex Hogg: The whole of Scotland is going to
be managed by man, so are we going to be held
responsible for golden eagles or the golden
plover? Where do we draw the line between a wild
animal and a tame or domesticated one?
The Convener: I suppose that that relates to
any one of the three criteria. A golden eagle would
not be commonly domesticated and it would not
ordinarily be under the control of man, unless it
was kept for show purposes. Perhaps we need to
test with the minister the idea that species might
not be a sufficient criterion to use in a definition.
The panellists have given us examples of species
that would be totally protected and some that
seem to cross the boundaries depending on who
is looking after them at which time. I sense that we
need a bit more clarity. The issue might be how
the bill should be interpreted. We have been given
a range of ways in which people would like us to
interpret it, but we should all interpret it in the
same way. We will have to feed those ideas back
to the minister and clarify the matter, so that we
know before we debate the detail of the bill what
the minister intends and whether that fits with the
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comments that people have made. I want to let
that run a bit, because what constitutes a wild
animal seems to be a big issue.
Ted, do you want to move us on?
Mr Brocklebank: I want first to make an
observation in connection with the definition of a
wild animal. It relates to the wildcat, which is
specifically mentioned as not being protected. It is
not a domestic cat but, as we know, increasingly it
is breeding with domestic cats, so that it is now
difficult to know what is a wildcat in the wild. That
raises the issue of what a wildcat is. Is it the
original, traditional Scottish wildcat, or is it a
creature that is the result of breeding with
domestic cats and is running feral? We need to
address that issue.
Section
26
provides
a
definition
of
abandonment. I want to explore how the witnesses
define abandonment. There seems to be a
particular difficulty in respect of the release of
pheasants from breeding cages. The SGA and
others believe that they are discharging a duty of
care by feeding the pheasants, letting them out
gradually and leaving them in the wild. However,
the League Against Cruel Sports, which Douglas
Batchelor represents, argues that only 40 per cent
of the birds are shot and many die in other ways
and that, consequently, the definition of
abandonment could come into play in relation to
released pheasants.
Douglas Batchelor: The point of principle is
that, if an animal is to be released into the wild, the
preparation for release should be such that it has
a reasonable prospect of survival. The figures that
we quote in our submission come from the
shooting
organisations.
They
say
that
approximately 40 per cent of the released birds
are shot and that the rest die from a mixture of
disease, predation, accidents and so on. A very
small number of birds survive beyond the end of
the shooting season.
We take the simple view that, if 60 per cent or
thereabouts of the animals are dying, insufficient
provision has been made for their welfare in the
rearing and releasing process. No one in a
commercial farming business would accept a 60
per cent casualty rate. We think that something is
seriously wrong and that there is a difference
between release and abandonment that is
evidenced by the level of loss to which I have
referred. That is why we think that it is entirely
right for the abandonment provisions to be
retained in the bill. When losses are at such a
level, release is abandonment, because there is
no prospect of survival.
Hugh Rose: That is extremely woolly thinking
by the League Against Cruel Sports. Very few
young wild animals survive to maturity. I am
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talking not about sporting species, but other
species. If 90 per cent of blue tits did not die
before they were a year old, we would be overrun
with blue tits.
Alex Hogg: We are as careful and attentive as
possible when releasing our pheasants into the
wild. I disagree with the figures that Douglas
Batchelor has cited. There is a 40 per cent return
on the shooting. Perhaps 30 per cent of pheasants
are lost to vermin and for other reasons. At the
end of the season, I always have perhaps 25 per
cent of the birds left, which I continue to feed until
the spring. Those are the figures with which we
work.
Dr Shedden: On the more general point of
abandonment, I know that Mr Batchelor’s
submission refers on two occasions to gates being
opened and to release pens. That implies that the
gamekeeper decides when the birds are mature
enough to be released. It suggests that one day
they are contained and are effectively livestock
and that the next they are released into the wild. A
release pen works in a totally different way from
that. A parallel can be made with the process that
is used by organisations that release birds such as
birds of prey for restocking. The release pen is
open at the top, so it is the birds that decide when
they are mature and able to fly. That is when they
can get out of the release pen.
In effect, the birds decide when they have
reached a state of maturity that enables them to
enter the wild state. It is not a case of a
gamekeeper opening a gate and saying, “Right, off
you go.” A perfectly natural trickle-release system
is employed. The care that is invested in the birds
that have been released is phenomenal. They are
incredibly valuable to the gamekeeper and to the
estates or syndicates that release them. Let us not
lose track of the fact that the birds are very
valuable as a shooting resource, with a going rate
of between £25 and £30 per bird.
Alex Hogg: It is worth pointing out that the
millions of tonnes of wheat—I am not sure of the
exact figure—that are produced in Britain each
year help to sustain many other wee birds through
the winter. In addition, many estates now plant
massive game crops with lots of seeds in them for
finches and things. All of that happens in the
shooting world.
Douglas Batchelor: Our submission refers to
Roger Draycott’s Game Conservancy Trust paper
of 2002, which discusses the survivability of game
birds that are reared in that intensive way and then
released. One problem is that such birds are far
less successful at surviving and breeding than
birds that have been bred in the normal way in the
wild. Our concern is that such birds are not so
much released as genuinely abandoned. The
RSPB has criticised the release of red-leg
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partridges because they will not survive in some of
the climates into which they are released—it is a
known fact that they are not suited to that
environment.
It is important that the bill contains a measure on
abandonment. If such birds have reasonable
prospects of survival, it can be argued that their
welfare is being properly looked after. However, if
they die in appalling numbers, they must have
been released in the sure and certain knowledge
that they would not survive. That must be cruel.
Mr Brocklebank: I am given to understand that,
even after they have released the birds, many
gamekeepers continue to put out feed for them
and many such birds continue to come back for a
period to feed by the breeding cages. It is not the
case that gamekeepers simply write off the birds
the minute that they have been released. Surely it
is in the gamekeeper’s interest to ensure that as
many of the birds survive as possible.
Douglas Batchelor: We agree with you on that.
However, the bill trips into a difficulty with the point
at which such birds are deemed to be wild. In
effect, the birds are dependent on their
gamekeepers in exactly the way that you have
described well beyond the point of release. As the
committee heard in evidence earlier, the birds can
be dependent right through to the end of the winter
or the following spring. As such birds would not
survive in reasonable numbers without that level of
attention, it would be misleading to classify them
as wild. They should come within the scope of the
bill while they are being looked after in that way.
Mr Brocklebank: However, is it not true that
such birds are just as wild as the red deer that
come down to be fed potatoes during a hard
winter? Such animals are dependent to some
extent on the gamekeeper or stalker keeping them
fed. Surely the pheasants are wild in exactly the
same sense, in that, when they need support, they
come to a gathering point to be fed.
Douglas Batchelor: I totally agree with you.
The argument is difficult, but everyone says that
they need to feed such birds to ensure reasonable
survival rates after release. Given that such birds
become at least partially dependent on that
interaction, the bill should not classify them as wild
such that the person could not be held responsible
for what happened to them. If people claim
ownership of commercially valuable birds even
after their release, surely they should have
responsibility for them under the bill. People
cannot have it both ways: they cannot say that
they look after the animal but are not responsible
for it. That does not make sense. If something
needs to be done, it should be done humanely, but
the person should be responsible for what they do
and be ready to be held to account for any failure
to do that properly.
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Alex Hogg: Surely that situation is comparable
to what the RSPB does when it releases red kites
that have been nurtured and fed. The RSPB tells
the public, “Come and see these wild red kites.”
Those birds are also helped along, so that is the
same sort of scenario.
Maureen Macmillan: Would you say that such
pheasants belong to the estate?
Alex Hogg: They belong to whoever owns the
ground on which they are shot or even to the
poacher if he gets one on the road. It depends on
where they are shot.
Hugh Rose: People can own the shooting rights
for a piece of land, but they do not own the wild
animal. The definition of a wild animal is that it is
not owned. If a poacher kills a deer illegally, the
deer belongs to him. He may have taken it
illegally, but it belongs to him until a court declares
it forfeit. A court has to declare the deer forfeit—a
policeman cannot take it off the poacher or he
would be stealing the poacher’s illegally taken
deer. I hope that that makes the situation clear.
The position for game birds is the same as it is for
deer: they are wild and belong to no one until they
are taken. The rights to take the deer over land
are owned, not the deer themselves.
10:45
The Convener: Can I ask a quick
supplementary question to Maureen Macmillan’s
question about abandonment? I understand that a
code of practice is proposed on the rearing of
game birds. To what extent will that help to clarify
the situation? On the one hand, Douglas Batchelor
is arguing that an unacceptably high number of
birds die once they are released; on the other
hand, Alex Hogg is arguing that the birds are
looked after when they are sent out and are
sometimes given supplementary feeding. To what
extent will the code of practice help to draw lines
between abandonment and release into the wild?
Will the code of practice help us, or do we need to
consider including provisions in the bill?
Dr Shedden: The existing game farmers’ code
of practice relates to the game-rearing process up
to the release period. More generic advice is
available from several organisations on the best
way to ensure that birds are released on a trickle
feeding system and are cared for in the wild for the
remainder of the season and beyond. Most, if not
all, gamekeepers continue to provide food for
birds—not just for pheasants, but for wild birds as
well—in key areas throughout the year.
I have a practical point to make in respect of
Douglas Batchelor’s comment about gamekeepers
having a degree of responsibility for the birds once
they have been released. On any individual estate,
there can be three categories of pheasant: birds
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that have been released in the current year; birds
that have been released on neighbouring estates,
which have strayed across; and wild birds. It would
be almost impossible—if not impossible—to
differentiate birds that have been released in the
current year from the wild birds, as they look and
behave in a similar manner. They are wild and are
legally accepted as being wild once they have left
the release pen.
Alex Hogg: There is a code of good shooting
practice that you can get information on, which
defines much of the stuff that you are asking
about.
The Convener: Does Douglas Batchelor have a
view on whether the abandonment section plus a
code of practice on the rearing of game birds
would be workable for the bill?
Douglas Batchelor: Not as it is currently
drafted. Dr Shedden is correct: the current codes
of practice do not go beyond release. We think
that abandonment is a really big issue that needs
to be addressed in the bill rather than through an
industry-level agreement about what normally
happens. The problem is what normally happens,
which is not good enough.
Nora Radcliffe (Gordon) (LD): Is there a code
of practice concerning the maintenance of habitat
and that sort of thing on estates? That is a matter
of adequate provision for the welfare of the birds.
If an estate owner is doing things to maintain a
reasonable habitat for the birds to survive in, that
could be argued to be adequate provision for their
welfare. It is a grey area.
Alex Hogg: That is in the code of good shooting
practice. Most estates create biodiversity for
pheasant or grouse shooting.
Nora Radcliffe: And in a deer park, they would
ensure that there was a water supply—that sort of
thing.
Alex Hogg indicated agreement.
The Convener: That sounds like an issue that
we will have to tease out with the minister. We
have a range of views on how the bill could be
interpreted and implemented; we need to work out
how all those things link together and what the
minister intends for the bill.
Hugh Rose: An important issue is the
rehabilitation of wild animals. That affects deer,
although more in England than in Scotland. The
release of an unfit animal into the wild would be
prejudicial to its welfare. I am not an expert on
hedgehogs, but I imagine that an example would
be the release into the wild of hedgehogs that
were below the required body-weight threshold,
which would not be fit to survive the winter. Deer
have been released totally inappropriately, with
plasters still fitted, and have starved to death. That
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is not a big issue in Scotland, but it is quite a big
issue in the home counties around London.
Maureen Macmillan: I want to move on to
mutilation and tail docking in particular.
Obviously, members of the panel will have views
on whether docking working dogs’ tails is
appropriate. Perhaps they should say what they
want to say about the matter and we can then
consider it in more detail.
Dr Shedden: The general view of sporting
shooting organisations is that it is necessary to
dock the tails of certain breeds of dog that work in
thick, dense cover to prevent future damage and
welfare problems. The committee has discussed
why the tails of some breeds of dog are docked
and the tails of others are not. Questions have
been asked about Labradors, which are working
dogs. People have asked why their tails are not
docked.
We must be clear that we are talking about
Labrador retrievers, which are specifically trained
to find and retrieve birds that have been shot.
Consequently, they do not work in dense cover to
the same extent that smaller breeds, such as
spaniels, do. Spaniels and some of the other
continental hunt, point and retrieve breeds are
particularly vulnerable to damage to the tips of
their tails because they work in dense gorse or
bramble cover. Unless such damage is attended
to quickly, it can lead progressively to long-term
welfare problems for the dog. That is why spaniels’
tails are docked—rather than it being for any tax
reasons back in the 18th century. People who have
worked with spaniels have recognised that it is
beneficial to the adult animal for the spaniel to
have its tail docked at an early stage.
Douglas Batchelor: We are against such
practices. We believe that the basic principle that
should be applied is that if the circumstances in
which a dog is being used endanger its welfare, it
should not be used in those circumstances. The
same principle should apply to certain mutilations
of game birds that are carried out during intensive
rearing. There are problems with overintensive
rearing that can lead to cannibalism, to stop which
preventive measures are used. We believe that a
much better approach is to use far less intensive
production measures. Rather than mutilating an
animal simply because there is a problem with
how it is being used, the circumstances in which it
is kept should be altered.
Hugh Rose: I have something to say that might
help the committee. Many lambs’ tails are
removed soon after the lamb is born by putting a
ring around the tail to constrict the blood supply.
That is a prophylactic measure—it is taken for
health reasons. It stops blowflies laying their eggs
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on dirty tails, and is a common practice throughout
the world.
The Convener: We have debated that matter
with previous witnesses.
Hugh Rose: The measure stops the lamb being
eaten alive by blowflies. Is there any difference
between doing that and docking a dog’s tail to stop
it being damaged by hunting in thick cover?
The Convener: Potentially, on the face of the
bill.
Maureen Macmillan: The problem is that we
have not received enough evidence that a
spaniel’s tail, for example, would necessarily be
badly hurt by the spaniel going into thick cover. It
seems to be traditional to dock spaniels’ tails
because their tails would be damaged if they are
not docked. Questions have been asked about
why their ears—which could get torn in thick
cover—are not cut off, for example. It seems to
some of us that the matter should be debated.
Something should not continue to be done simply
because it has always been done.
Dr Shedden: Ears are not cut off simply
because they do not get damaged to the same
extent that tails do. A spaniel’s tail will wag at an
incredibly fast rate, especially when the spaniel is
excited and is working in cover. Trying to keep
spaniels—even well-trained spaniels—out of cover
is remarkably difficult.
The cocker spaniel was given its name because
it was bred to hunt out woodcock in dense cover.
That is what spaniels do. People who have worked
with spaniels for the past 150 or 200 years have
docked their tails to prevent long-term damage to,
and long-term implications for, them when they are
adult dogs.
Alex Hogg: If everybody in this room cares
about the welfare of animals, they should consider
what I am about to say. When the tails of our
spaniel puppies are docked, usually a third will be
taken off. What happens is almost like a child
receiving an injection—things are over and done
within seconds and they go back to their mum.
However, having a dog with a broken tail is
absolutely horrendous. It goes through great pain,
and it cannot stop wagging its tail. You cannae say
to it, “Don’t wag your tail.” I had a Great Dane that
broke its tail, and we had to put a pipe over the
tail. There was blood up the walls. It was
horrendous for the poor dog. The vet should have
cut her tail off right back to the stump when the
dog broke her tail in the middle.
A lot of vets deal with pet animals in the cities;
they do not come into contact with working dogs
so much. It is from such vets that we hear more of
the anti-docking opinion. I phoned an old vet who
told me that when a working dog gets its tail
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docked as a puppy, it gets its dew claws done as
well. That prevents a lot of injuries later. The old
vet told me that healing the dew claws of an adult
dog is very difficult.
Maureen Macmillan: You have had experience
of a dog with a broken tail. Would that happen to a
spaniel? I imagine that a spaniel would get the
feathers of its tail caught in brambles.
Alex Hogg: Spaniels rip their tails and because
the blood supply to the tail is not great, it does not
want to heal. A spaniel’s tail is very awkward to
heal. The dog will not keep its tail still; it wags it
constantly. Things are done for a reason in the
country; they are not done for the fun of it.
Maureen Macmillan: That is very interesting
evidence.
Douglas Batchelor: I want to return to the point
of principle: we recognise that there are
circumstances in which it is dangerous to use an
animal. Sending a sheepdog after a sheep that is
halfway up a cliff is putting the dog at risk. It may
not break its tail, but it might fall off the cliff. It is
the same analogy. People who work with animals
owe them a duty of care; they should not use
animals in circumstances in which the animal
might be damaged.
Maureen Macmillan: I would like to follow up on
the definition of working dogs. How do we ensure
that only genuine working dogs have their tails
docked and not the breed as a whole?
Alex Hogg: I leave it to a vet’s discretion. A
local vet will know the gamekeeper and will know
whether most of a litter of pups will go to working
homes or not.
Dr Shedden: Most genuine breeders of working
dogs look for good working homes for them. They
know the dog’s temperament and they know that
the dogs are happiest when they have regular
exercise through work—it is what they are bred
for. Most breeders look to ensure that dogs go to
working homes rather than become domestic pets.
Hugh Rose: I want to reinforce something that
Alex Hogg just said. Vets are responsible people.
They have to make decisions about when to treat
animals or when to mutilate them. They will
sometimes have to amputate a tail or a leg. Thirty
years ago, the removal of deer’s antlers when they
are in velvet was addressed by Parliament. In the
far east, removing deer’s antlers in velvet is a
commercial enterprise; they are used in Chinese
medicine, for example. Such removal is not
allowed in this country, but vets have the authority
to remove an antler in velvet if that is required for
the animal’s welfare. I submit that that practice
could perfectly well be extended to the docking of
dogs’ tails.
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Mr Mark Ruskell (Mid Scotland and Fife)
(Green): We heard interesting evidence last week
from the Dogs Trust that breeds of dog that have a
particularly thick, heavy tail are more prone to
damage in a working situation. Would you class
spaniels as one of those breeds?

Douglas
Batchelor:
Our
minds
were
concentrated by the outbreak of Newcastle
disease, or fowl pest, in Surrey and Sussex earlier
this year, which occurred in partially released
pheasants. It proved extraordinarily difficult to
control, although fortunately it was controlled.

Dr Shedden: I am used to spaniels and to some
of the hunt, point and retrieve breeds. A spaniel’s
tail is quite thick at the base, but as it feathers out
towards the end, it becomes rather fine on a full
spaniel tail, which you do not see that often. The
same applies to some of the hunt, point and
retrieve breeds. The thickest and heaviest tails will
be found in species that are usually undocked,
such as Labradors.

When people have examined avian flu and the
game-shooting industry, they have found several
problems. First, quite naturally, the way in which
the birds are reared produces a concentration of
birds outdoors before they are released that is
roughly equivalent to the whole outdoor poultry
industry. Significant numbers of birds are kept
close together and may be able to mix with wild
birds, although that is less risky. The minute they
are released, they go out as a flock, albeit with
ever-widening boundaries. One of the reasons
why they are fed is to keep them roughly where
people want to shoot them. That produces an
unnatural concentration of birds, which start to mix
with wild birds, so operating in that way increases
the risks significantly.

11:00
Douglas Batchelor: Other evidence before the
committee from the Royal College of Veterinary
Surgeons shows that veterinary surgeons are
firmly opposed on principle to such mutilation,
unless it is done in the interests of a particular
dog, as opposed to a particular breed. Surely vets
are best placed to judge whether docking is cruel
or not cruel, and they judge that it is cruel.
Mr Ruskell: I will move on to an animal health
issue. Evidence was presented to us suggesting
that there are concerns about the release of
farmed game birds into a wild or semi-wild
environment, especially in relation to avian flu.
What is your opinion of the biosecurity and animal
health issues that are connected with the rearing
of game birds and their release into the
environment?
Dr Shedden: Our view is consistent with the
contingency plan that the Executive has produced,
which is that there should be no plans for
widespread culling of birds. If there is an outbreak
of avian flu and people are concerned about
biosecurity, we might need to do something about
large numbers of game birds on particular estates,
but it is recognised that the number of game birds
on any estate is dwarfed by the number of wild
birds, be they wild duck, which are implicated in
the potential transmission of highly pathogenic
avian influenza, or pigeons, crows, starlings,
thrushes and others.
Saying that game birds on estates are a serious
threat ignores the fact that a considerably greater
number of wild birds are present. The Executive’s
contingency plan does not consider that a
widespread cull of wild birds, including game birds,
would be appropriate. Biosecurity can be
managed for game birds that are reared and
released if there is a high risk of avian influenza,
but remarkably little can be done about wild birds.
To a certain extent, the wild bird situation totally
dwarfs the game bird situation.

Control orders have just been published on
controlling birds while they are being intensively
reared, but the minute they are released, they are
out of control. You can have an outdoor flock with
a fuzzy boundary with nobody apparently
controlling it and, under the bill, the birds would
allegedly be wild. If, heaven forbid, we should end
up with an avian flu outbreak, the situation will be
difficult to control. The situation with released
mallards is much worse, because the areas of
highest risk are on water and at feeding points.
Some of the birds released on to flight ponds feed
on the ponds and mix with wild birds. That is a
clearly identifiable area of risk. The whole industry
is short of records on who does what and where
and how an outbreak would be controlled, and the
areas of responsibility are not clear. We do not
want a situation in which we do not know who to
look at, what to look at and where to go.
The problem is the fuzzy boundaries between
what is and is not wild under the bill. We are
flagging up the fact that we must be careful. The
risk might not be huge, but it could be significant if
something happened. The duties of care and who
is responsible in such a situation should be spelled
out, so that people cannot walk away and say, “It’s
wild, so it’s not my problem.”
Mr Ruskell: Is that an issue for the code of
practice? I thought that the issue was more the
disease risk for farmed birds, but you say that
birds that are released into a wild or semi-wild
state are a concern. Is something about the duty
of care to birds in that semi-wild state needed in
the bill, or would the code of practice or licensing
cover it?
Douglas Batchelor: All those issues are
involved. People have not realised that the
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number of outdoor game birds is roughly
equivalent to the number of outdoor poultry; in
those terms, the industry is huge, yet it has little
regulation or control. The definition in the bill
would make such birds wild and so would place
them outside control, unlike farmed birds, which
are under control.
We suggest that ministers should take powers in
the bill to allow release only under licence, if they
believe on the basis of a veterinary risk
assessment that the risk of release is significant.
The powers in the bill would allow ministers to say
that birds cannot be released and must be
housed, but if the problem occurs after release,
ministers have no powers. We suggest that
ministers should have powers to say that birds will
not be released if the risk of a problem after
release is thought to be significant.
Mr Ruskell: What are the views of Alex Hogg
and Colin Shedden on appropriate regulation and
licensing?
Alex Hogg: Vets have told us that they are
concerned about pheasant poults that are reared
from one day old to six weeks old by game
farmers—some gamekeepers also do it privately—
who will have to be registered. When we spoke to
vets about releasing birds into the wild, they said
that because the birds are so dispersed, they
become like wild birds, so there is no disease
contamination. If I were a committee member
concerned about avian flu, I would be much more
worried about the thousands of seagulls and
wildfowl roosting on the public water supply from
which we drink.
Dr Shedden: I acknowledge the concerns that
have been expressed, especially about Newcastle
disease. If that were identified relatively early,
when the birds were contained, it could be
addressed. Such diseases are monitored and
clear contingency plans are in place.
As for licensing shoots to provide further control,
the fact that massive problems have not occurred
and the good biosecurity that the gamekeeping
industry undertakes to address disease concerns
mean that the industry has a good record. We are
aware of the potential risk of avian influenza; Alex
Hogg and I are working with the Executive on
those matters. The immediate risk is probably
transmission from outside the UK and the
European Union by migratory birds, which is being
dealt with. If an incident arose at a critical time for
release, the responsible attitude would be that
birds should not be released at that time, but we
must consider each situation as it arises. The
contingency plan does not recommend licensing of
all game shoots or widespread culling of birds—
wild or otherwise.
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Mr Ruskell: So you would not like the best
practice of many estates to be put into a definitive
code of practice or licensing regime. You think that
that would be too formal.
Dr Shedden: The best practice is the code of
good shooting practice, which makes strong
recommendations on aspects of disease, although
it does not touch on avian influenza. If game birds
were implicated in the transmission of avian
influenza, we would consider clear guidance on
the best way to proceed. However, we in the UK
do not have that yet.
Nora Radcliffe: I will return to tail docking,
because we have experts present.
Are enough working dogs left undocked to
provide us with a reasonable estimate of the rate
of injury that there would be if working dogs were
not docked? If working dogs’ tails get damaged,
what happens to animals such as foxes, which go
into the same sort of deep cover? How many
foxes do you come across with damaged tails?
Alex Hogg: I have come across quite a few
foxes with no tail or half a tail, but I think that their
tails were chewed off when they were wee cubs.
However, a fox does not wag its tail.
Nora Radcliffe: So the wagging is the problem.
Alex Hogg: Yes.
Douglas Batchelor: My comments relate to an
issue that we discussed earlier. We are saying
that the game bird industry is just another poultry
industry and that trying to define it differently
creates a host of problems. Why should we not
treat game birds in exactly the same way as we
treat outdoor poultry? All the same welfare rules
should apply. We see no reason for there to be a
difference between the two types of industry,
simply because one lot of birds is sent to the
slaughterhouse and the other is turned out.
The Convener: As members have no further
questions, I thank our four witnesses. The session
has been quite lively, but we needed to hear the
differing views and to explore your experiences.
We will raise the issues of clarity and species
definition with the minister. Thank you for
submitting your written evidence in advance and
for appearing before the committee today.
Hugh Rose: Before you dismiss us, I would like
to ask a question. We were asked to submit
evidence on the consultation process for the bill.
We had severe reservations about that process,
which I included in my written evidence to
members.
The Convener: We have that.
Hugh Rose: Will the issue be dealt with at a
later stage?
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The Convener: It will be part of the evidence
that the committee will consider.
Hugh Rose: Thank you.
The Convener: There will be a two-minute
break, to allow the second panel of witnesses to
come forward.
11:12
Meeting suspended.
11:13
On resuming—
The Convener: I welcome the second panel of
witnesses. The panel is quite large because we
want to get expertise on a range of issues. We are
particularly interested in the panel’s views on
implementation of the bill and enforcement issues.
I introduce Gillian Bain, who is the senior animal
health and welfare officer at Highland Council and
is representing the Convention of Scottish Local
Authorities; Stuart Shearlaw, who is the senior
inspector at central Scotland police animal health
and welfare department; Alan Stewart, who is the
wildlife and environment officer for Tayside police
and is representing the Association of Chief Police
Officers in Scotland; Superintendent Mike Flynn,
who is with the Scottish Society for the Prevention
of Cruelty to Animals; and Mark Fuchter, who is
head of prohibitions and restrictions policy for HM
Revenue and Customs. I thank all of you for
submitting written evidence in advance. I suspect
that we will have a large number of questions to
ask you this morning.
Richard Lochhead (North East Scotland)
(SNP): My first question is on the evidence that we
received on enforcement from the central Scotland
police animal health and welfare department. In its
comments on part 1 of the bill, it states:
“It is our opinion that greater energy and resources
should be channelled into prevention of disease being
imported into the country.”

It is clear that the desire to prevent animal
diseases from coming into Scotland is a major
aspect of the debate. I ask for your comments on
the view that I quoted, which is shared by many
organisations.
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advice about what the public should and should
not do. As an island nation, we have the
opportunity to prevent materials from coming into
the country. Many other countries do not have that
opportunity.
Mark Fuchter (HM Revenue and Customs):
The responsibility for posters about third-country
imports and what passengers can bring back from
countries outside the European Union is the
responsibility of HM Revenue and Customs. We
have a large number of posters on display at the
main Scottish airports that deal with arriving traffic,
but it is important to make a distinction between
passengers who arrive from outside the EU and
passengers who arrive from EU member states.
The design of some airports is such that people in
the latter group will not see the posters because
they are targeted at third-country traffic.
We are doing a number of other things as well. I
do not know whether members have seen the
television filler that we produced with the
Department for Environment, Food and Rural
Affairs, but we are doing a lot of work at two levels
to raise public awareness about the threat of
imported disease from illegal imports of products
of animal origin—that is, illegal meat and similar
things. With DEFRA, we are targeting the
indigenous UK population through the TV filler and
various other campaigns. There are adverts on the
back of magazines and we put flyers in airline
ticket wallets, although often nowadays people do
not get an airline ticket but just a number.
We have invested in our leaflets and I was
pleased to see that they were available at the
airport that I came through last night. We had
them translated into the key languages of the
countries that are the origin of most of the
products that we seize and the countries that are
deemed to represent the highest risk. That work
needs to be finessed and we are constantly
looking to raise our game, but we do put the
leaflets, in the right language, in the seat pockets
on aircraft. Of course, we cannot do all that alone
and we need the co-operation of the airlines.
Under a recent change to EU regulations, the
airlines are working closely with colleagues at the
Department for Transport to ensure that we get
the right information to travellers.
I could go on, but perhaps I should stop.
The Convener: That is probably enough.

11:15
Stuart Shearlaw (Central Scotland Police): I
made that comment, so maybe it is best if I start. I
was referring to the evidence that Quality Meat
Scotland gave the committee. The representative
from that organisation said that, when he went to
Ireland, he noticed huge posters telling people not
to bring in illegal foods. In my experience, airports
in the United Kingdom do not give prominence to

Richard Lochhead: I am quickly rereading your
written evidence. The committee has received a
lot of criticism of the lack of effort to try to stop
illegal imports and other channels by which animal
diseases might come into the country. What level
of resources have you deployed in Scotland since
the outbreak of foot-and-mouth disease in 2001,
over and above what was previously planned?
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What are the figures for seizures of illegal imports
in Scotland since 2001?

However, on many occasions, we work in
conjunction with the police and local authorities.

Mark Fuchter: There are several parts to my
answer. So far, we have made—I think—more
than 3,000 seizures of products of animal origin:
illegal meat and related products that are covered
by the regulations. Those seizures were made
either from travellers who fly back to Scotland
directly or from those who come on what we call
interline flights—they come to Scotland on
domestic flights but they began their journey in a
third country.

For the past two and a half years, we have had
a written protocol with all police forces through
Tayside police, which holds the Association of
Chief Police Officers in Scotland brief on the issue.
The protocol states what we will do for the police
and what the police will do for us. We are
developing similar protocols with COSLA and the
state veterinary service. The idea is to make the
system more accountable, to clarify who does
what and to stop much of the duplication of work
that goes on.

We deploy more than 100 staff throughout the
United Kingdom, but that is a misleading figure
because we deploy to risk: we target staff
according to a veterinary risk assessment that
identifies countries by relative disease risk. I
cannot give the exact number of staff years that
we have spent in Scotland since 11 April 2003—
although I could probably provide that information
in writing if that would be helpful—but the point is
that we target throughout the UK. Flights from
high-risk countries are targeted every day.
Richard Lochhead: I will move on to my
second theme.
A couple of weeks ago, I had an enjoyable
afternoon with an SSPCA inspector on his rounds
in north-east Scotland. The organisation does a
grand job. In the few hours that I was with the
inspector, we discussed a range of interesting
issues, one of which was the potential for giving
the SSPCA more powers. I had not appreciated
that it has so few powers in relation to inspections
and the actions that it can take. Inspectors from
the SSPCA identify situations that need action
from the authorities, but they often have to work in
partnership with the police, which places demands
on police resources.
Once the bill is enacted, I presume that the
burden on the various agencies that are involved
in animal welfare could increase. Can a case be
made for giving the SSPCA more powers?
Perhaps the SSPCA representative could begin by
saying whether the organisation wants that, after
which the other agencies and organisations could
say whether it is a good idea.
Superintendent Mike Flynn (Scottish Society
for the Prevention of Cruelty to Animals):
Thanks very much for your comments. The
SSPCA has produced a separate briefing on its
existing role, which we can give to committee
members after the meeting. At present, we have
no statutory powers whatever, but we are
recognised as a specialist reporting agency to the
Crown Office and Procurator Fiscal Service. We
can put cases to procurators fiscal in our own
right, without using the police or local authorities.
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The present system has served us well, but we
strongly welcome the policy intention to give us
certain limited powers, which would clarify many
issues in the eyes of the court.
Alan Stewart (Association of Chief Police
Officers in Scotland): We already carry out joint
investigations with the SSPCA and other bodies in
relation to wildlife crime. I do not see the proposals
as different from that.
As my written evidence states, the most
effective and professional investigations are those
that involve several organisations, as that gives a
range of experience. Organisations other than the
police already have powers. The police do not
object to the SSPCA getting more powers.
The bill will not create a phenomenal amount of
extra work for the police, but any extra work that is
involved will help to make the police more
professional and efficient. Until fairly recently—15
or so years ago—the police did not play a great
part in the investigation of wildlife crime, despite
having statutory responsibility for doing so. The
situation is pretty much the same with animal
welfare legislation. Relatively few police officers
have a good grasp of the legislation. That situation
needs to improve, which I hope will happen
through the bill.
Stuart Shearlaw: Given that the Executive has
suggested that it is reluctant to give local
authorities extra finances to implement the bill, it
would be difficult for us to have a good stab at
enforcing it properly without the SSPCA being
involved in some way.
Gillian Bain (Convention of Scottish Local
Authorities): As Mike Flynn said, COSLA has
been working with the SSPCA to develop a
memorandum of understanding. A lot of work is
going on. Local authorities look forward to taking
on the extra remit, but we will need the finances to
back it up and the assistance of bodies such as
the SSPCA.
Richard Lochhead: If the SSPCA were given
more powers, what kind of powers would you like
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to get? What would make everything more efficient
and effective?
Mike Flynn: The proposed powers are in the
section that covers the right to seize animals that
are injured or in distress. The crucial thing to say
is that if we did not get the powers, we would
continue to act as a reporting agency to the
Crown. Technically, we can take a prosecution
against someone only if they are happy for us to
take the prosecution against them. If someone
does not give us the animal, they do not get our
veterinary evidence. In 90 per cent of cases,
people readily allow us to take the animal to the
vet to get the evidence. The procedures follow on
from there. If the bill were passed and it became
known that the SSPCA did not have the right to do
that, everything would fall back on the police and
local authorities.
Nora Radcliffe: One important aspect of
implementation will be the way in which inspectors
are trained. Does the panel have a comment on
training and the way in which it will be taken
forward?
Gillian Bain: There is a perception that many
local authority staff have absolutely no training, but
it is not correct. Many staff members have the
Trading Standards Institute’s animal health and
welfare certificate. The certificate is aimed
specifically at local authority animal health and
welfare inspectors—and it may have to change to
adapt to the new powers that are to be introduced
north and south of the border.
Training will have to cover some new areas,
such as the seizing of animals, which local
authorities do not undertake at present, and
various exotic species. Whether that is done by
species or by means of an initial across-the-board
briefing, several stages will be involved. We hope
that bodies such as the state veterinary service
will make a big input into the training. To be
consistent, all of us—the police, local authorities
and the SSPCA—will have to work in the same
way.
Nora Radcliffe: So adequate training courses
are in place?
Gillian Bain: Yes.
Nora Radcliffe: Is there adequate capacity?
Gillian Bain: Certainly there are a fair number
of local authority inspectors, but it is difficult to
know what the workload will be. At the moment,
we get complaints that relate to animal welfare.
Unfortunately, we have to say, “Sorry, this is not
within our remit. Please contact the SSPCA or the
police.” When the bill comes into force, there will
be a big demand: no doubt everyone will pursue
convictions, especially if they happen to be
involved in a neighbour dispute. I hope that, over
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time, the situation will calm down slightly. It is
difficult to predict whether there is adequate
capacity, though.
Mike Flynn: All the inspectors the SSPCA
recruits have a background of dealing with
animals. We can teach them the legislation and
the legal procedures, but we cannot teach them
empathy with animals. For the SSPCA, if it lives
and breathes, we deal with it. Last year, we dealt
with everything from a spectacled cayman in Leith
to a venomous snake in the Borders and with all
types of livestock. We have the facilities to deal
with any kind of creature.
We also put in the necessary training; people go
on specialist courses so that they can deal with
birds of prey, reptiles and so on. We have a fivemonth training course, which basically comprises
legislation and procedures. To become what we
call fully qualified, inspectors have to take three
sets of exams in their first four and a half years in
the job.
Mr Ruskell: Should the
competencies of an inspector?

bill

define

the

Mike Flynn: That would be hard. When one
thinks of the number of species and issues
involved, it would be hard to specify a competency
for every one of them. COSLA or any other body
that deals with the hands-on aspect of animal
welfare should ensure that their staff are trained.
Training is also important from a health and safety
point of view. If someone has to go into a house
where venomous snakes are located, they have to
know what they are doing; if not, it could be fatal
for them.
11:30
Gillian Bain: I agree that local authorities have
to be sure that their staff are adequately trained for
the purposes of both health and safety and being
fit to do the job with respect to any subject. That
holds true for animal health and welfare.
Mr Ruskell: So you do not see a need for
legislation to define that?
Gillian Bain: It would be difficult, certainly in the
initial stages. There could perhaps be an exam,
but we must also take account of experience,
including practical experience, degrees and
various other courses that people have sat in the
past.
Superintendent Flynn: A lot of this is down to
the duty of care of the employer. We must ensure
that our inspectors are always aware of what they
may do. Rather than requiring definitions in the
bill, we are already covered by health and safety
and duty of care legislation. If we failed to ensure
that people had the required training, we would be
culpable.
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The Convener: I see that both Nora Radcliffe
and Maureen Macmillan would like to continue on
this theme.
Nora Radcliffe: In fact, I would like to move the
discussion on—if everyone has said all that they
want to say about training.
The Convener: Did you have a supplementary
point to make, Maureen?
Maureen Macmillan: My point is not specifically
on training.
The Convener: Nora Radcliffe will go first, then.
Nora Radcliffe: There has been a suggestion
that the bill should give inspectors the power to
issue care notices if they find animals that are
being inadequately looked after. What views does
the panel have on that sort of intermediate level of
intervention?
Superintendent Flynn: That is an essential
point. The bill introduces a whole new concept.
Under the Protection of Animals (Scotland) Act
1912, unnecessary suffering must be a factor: the
minute someone turns up and provides evidence
of unnecessary suffering, the offence exists. The
bill introduces a duty of care. We cannot just say
to someone, “That animal has not been looked
after, so I’m going to take it away from you and
we’ll take you to court.” How can that be proved to
a court?
One proposal, which I think was addressed by
Mike Radford in previous evidence, is a care
notice. A person might be told that, in view of the
approaching winter, keeping a particular animal in
its accommodation would be detrimental to its
health. They would be given a set period in which
to comply with advice to put on a roof, or whatever
else was necessary. Only when they failed to
comply with the advice would further proceedings
be taken. Proceedings are taken straight away if
the animal is suffering, but if it is just a matter of
the animal potentially suffering, people must be
given a chance to remedy the situation before any
action is taken.
Stuart Shearlaw: The Welfare of Farmed
Animals (Scotland) Regulations 2000 currently
allow state veterinary service veterinary officers to
issue notices requiring action to be taken to
prevent animals suffering. We would like that to be
extended to local authorities and other inspectors
authorised under the bill. That would be a good
step forward. Those provisions also provide a
better evidential trail, as Mike Flynn has already
pointed out.
Gillian Bain: The Welfare of Farmed Animals
(Scotland) Regulations 2000 do not in fact provide
powers to act later—after the initial stage, when no
action was taken. Instead of having that end line, it
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should be possible to take the appropriate action
later if necessary.
Maureen Macmillan: I would like to take a step
back. I am not quite clear about the interaction
between the organisations that the witnesses
represent. I get the impression that most people
phone the SSPCA if they see a problem with an
animal. Is that the case?
Gillian Bain: We get quite a number of calls.
We are currently limited, however, to farmed
animals, animals in transit, animals at markets or
matters concerning a licensed establishment. We
would refer other matters to the police or to the
SSPCA.
Maureen Macmillan: I was wanting to know
more about what the SSPCA does. How much
liaison do you have with local councils? You have
spoken about your liaison with the police,
Superintendent Flynn. Do you have similar liaison
with councils, with HM Revenue and Customs and
so on?
Superintendent Flynn: We work with all
organisations. I was out with HM Revenue and
Customs at Rosyth docks three weeks ago. It is
usually when a specific job is being targeted that
such organisations want our expertise or—more
importantly in that recent case—we want their
expertise.
To answer your question, we took 96,697 calls
from members of the public last year, regarding
practically everything. We would normally contact
the local authority if we knew that there was a
licensing issue or a farm animal welfare issue. We
often have to use the police, but it depends on the
identity of the alleged perpetrator of the activity in
question. Whenever we think the person
concerned will be known to the police, we contact
the police. The same is the case with the police: if
they know someone has been involved in an
animal cruelty case, they will contact us. There is
a lot of crossover between our organisations.
Mr Ruskell: As far as the bill is concerned, do
you think that certain activities that will not be
licensed or registered should be, or that activities
that will be licensed should be registered? Is the
balance in the bill appropriate?
Gillian Bain: We are concerned about some
animal sanctuaries in our area, and I believe that
the situation is the same throughout the country.
Sanctuaries, particularly those that look after small
animals, are not controlled in any way. COSLA
believes that they should be licensed.
Mr Ruskell: So they should be licensed, not
registered?
Gillian Bain: That is right. The bill appears to
cover larger sanctuaries but, as many agree, they
are not necessarily a problem. We are more
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concerned about small sanctuaries that simply
start up without putting any financial thought into
what they can do, accommodation and so on.
Maureen Macmillan: On a point of clarification,
by small sanctuaries, do you mean sanctuaries
that look after small animals or small-scale
sanctuaries that take in a few animals?
Gillian Bain: The sanctuaries that give us
problems often look after rabbits, ferrets and
guinea pigs.
Mr Ruskell: Do any of the other witnesses have
views on the matter?
Stuart Shearlaw: In my submission, I say that I
would like animal gatherings to be licensed;
indeed, I think that is what most of us want.
Moreover, many illegal gatherings or movements
of animals can create huge biosecurity risks, and
there should be greater regulation along the lines
of the regulations that livestock markets have to
follow. The activities that I have in mind are
currently unregulated and take place on premises
that operate under the guise of farms; however,
these farmers handle huge numbers of animals
without following any regulations other than basic
farming regulations.
Mr Ruskell: So you want such activities to be
licensed, not registered?
Stuart Shearlaw: Yes.
Alan Stewart: I do not think that the police will
be expected to inspect premises, but if another
organisation that was carrying out an inspection
needed the police’s help for any reason, I am sure
that that could be facilitated.
Superintendent Flynn: We have highlighted
many licensing issues, of which sanctuaries is a
major one. I believe that the policy intention is to
license or register the 50 largest sanctuaries.
However, Gillian Bain is right to say that the
problems are caused by smaller sanctuaries. For
example, a couple of years ago, we took 79 cats
out of a domestic house in Bonnybridge, and the
vet destroyed 68 of them the same day because of
disease. Quite a lot of money was involved in that
operation.
Many small sanctuaries start off with the very
best of intentions, but then get snowed under with
animals. They do not have proper veterinary
policies or policies for putting down injured or
diseased animals. On that point, I should make it
clear that we believe that livery stables should also
be licensed.
We are concerned that, because the Executive
has made it clear that it will not give local
authorities more money, they will reduce the
number of inspections they carry out. For
example, they might decide to inspect pet shops
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every 18 months or two years instead of every
year. Too much can go wrong in that time.
Moreover, I do not think that it is enough to
register sanctuaries; they should be subject to a
licensing and inspection regime. If the first
inspection is properly carried out, subsequent
inspections could be spaced out. However, if
gerbil or guinea pig sanctuaries, for example, are
inspected only every three or five years,
inspectors will not see the same animals. Those
animals simply do not live that long. I am not
suggesting that we have some overly bureaucratic
system, but despite the owner’s good will, animals
in sanctuaries go through a lot of suffering through
ignorance and lack of funds.
Mr Ruskell: That raises the question of
appropriate regulation; after all, it is not desirable
to place too great a financial burden on
sanctuaries because that might affect animal
welfare. You have said that you want such places
to be licensed, not registered. What sort of
licensing process and what kind of period between
inspections would be appropriate for small
sanctuaries?
Superintendent Flynn: Local authorities would
oversee licensing. We would not initially be
involved in the process, although we would help in
any way we could.
The initial licence inspection could, for example,
ensure that a sanctuary has the proper policies in
place. If it cannot afford the £10 or £50 licence fee,
what will happen the first time one of its animals
needs £200-worth of veterinary treatment? Such
situations occur more in wildlife sanctuaries, which
receive animals that have been involved in road
traffic accidents, gulls with broken wings and so
on. Many such places do not have proper policies
to ensure that animals that have certain conditions
are taken to a vet—and are put down if the vet
feels that that should happen. We have come
across do-it-yourself repair jobs on animals in
sanctuaries. That is totally unacceptable, but our
job is hard because we are dealing with people
who do not intend to be cruel but are trying to do
their best. Finances also probably have to come
into it for the Convention of Scottish Local
Authorities, which will carry out the inspections.
Gillian Bain: COSLA supports the extension of
the licence period because of the administration
costs that are involved in licensing, but we want to
be able to inspect premises at other times and not
just every three years. As Mike Flynn said, things
can go downhill quickly. I have visited a riding
establishment to find that it is a totally different
place one year after the previous visit—the
change had occurred in the space of 12 months.
The Convener: Okay. We can reflect on that.
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Rob Gibson: I want to go back to an earlier
debate. The cost of providing inspection and of
policing many of the issues that are addressed in
the bill will perhaps be far greater than has been
estimated. Does HM Revenue and Customs have
staff in place to deal with the arrival of nonscheduled flights at small airports, for example?
Do you have the range of staff that ought to be
available in the north of Scotland, or have there
been cutbacks?

I do not see knowledge of the detail of the bill as
a major problem, and I hope that enforcement will
not cost much more than it has in past years.

Mark Fuchter: It is common knowledge that, in
the 1990s, we closed offices and removed staff
from some locations in the far north. We argue
that what we have seen since then is a far more
efficient operation. If intelligence tells us that there
is a risk on a flight coming into an airfield
anywhere in the UK, we will attend. Over time, we
have established that it is not efficient to have
static staff based at airports at which there is
simply no risk of anything stopping for which we
are responsible.

11:45
Gillian Bain: The bill will certainly result in an
increased workload for local authorities, so it could
have significant effects on finances. The COSLA
submission gives examples; we are talking about
costs of perhaps £43,000 a time. I know that when
one authority down south seized cattle—I am not
sure whether they were seized legally or illegally—
the costs amounted to about £80,000 even before
the case came anywhere near a court. The costs
can be substantial. In the case of livestock, the
poorer the condition of the animals, the lower are
the chances of recouping costs by selling them.

Rob Gibson: We have recently had nonscheduled flights from the Central Intelligence
Agency going through Wick. Who knows whether
they were carrying anything like that? The proof of
the pudding will be in the eating.
For the police, part of the bill relates to wildlife
crime in respect of protection of raptors and so on.
We heard earlier that not many officers are
involved in enforcing the Nature Conservation
(Scotland) Act 2004 or understand the detail of the
Animal Health and Welfare (Scotland) Bill. Surely
more resources—money and staff—need to be
made available, given that the increase in the
number of cases that are dealt with by the SSPCA
each year is bound to impinge on police time.
Alan Stewart: That increase impinges on police
time, although I do not know whether such cases
will impinge more on police time when the bill is
passed.
Each police officer in Scotland has at least basic
training in a raft of legislation, and a number of
officers in each force have greater experience in
certain subjects—specialisms—on which they can
call. Legislation is available on the computers in
their offices and a CD-ROM has been developed
with money from the Executive. As with any other
crime, if officers are not absolutely sure at the start
what they are dealing with, it does not take long to
get the information that they need to deal with the
situation effectively. That information must be
accessible during the night, when the SSPCA and
local authorities are not available. During the day,
the officers could ask the SSPCA and local
authorities for advice and help or to undertake a
joint investigation.
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Rob Gibson: It is up to us to find out whether
enforcement will cost more. I accept what you say,
but we have to interrogate the financial provisions
for the bill. Does anyone else have thoughts on
that?

Stuart Shearlaw: It should also be remembered
that the duty of care depends on an individual’s
personal opinion of whether an animal is suffering.
As enforcers, the police will be required to
investigate reports that animals are suffering. That
duty of care does not exist to the same extent at
the moment, so personal opinions do not come
into it in the same way just now. Potentially, the
workload of local authorities, the police and the
SSPCA will increase dramatically.
The Convener: Dog fighting is mentioned in the
ACPOS submission and was referred to by
witnesses at our previous meeting. Should it be a
specific offence to have in one’s possession a
recording or photo of any such fight? In ACPOS’s
view, should such an offence be included in the
bill?
Alan Stewart: I feel strongly that a provision
should be added to the bill to make it an offence
for a person to have photographs or video
recordings of animal fights. Such recordings or
photographs can be put to many uses by the
criminal; I see no legal justification for possessing
them apart from for training purposes. That would
be another way to stamp down on the people who
are involved in organising animal fights.
Superintendent Flynn: I totally agree with Alan
Stewart. The average dog fight probably has about
six people, including a referee, two handlers and
two or three witnesses. However, a video will be
made of the fight, so that people who do not know
the outcome can go into the backrooms of pubs to
gamble on it. More crucially, when we found
evidence several years ago that dog fights were
being organised between Scotland and Ireland, we
found that a promotional video had been produced
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to allow people to match up dogs by showing how
their dogs fought last time. Like Alan Stewart, I
can see no legitimate reason for possessing such
material.
The Convener: I think that promotion is
captured under the bill, but recordings and
photographs are not mentioned specifically. There
seems to be fairly strong agreement that they
should be mentioned.
Two more members have questions. We will
hear first from Ted Brocklebank, who has not
asked any questions of this panel of witnesses.
Mr Brocklebank: Most of my questions have
been dealt with, but I want to tidy up two little
issues with Mike Flynn, the first of which relates to
the sanctuaries that he mentioned. The SSPCA
submission makes a strong point about the
Executive’s proposal not to introduce until 2008
secondary legislation on animal sanctuaries. Is
that far too slow, and is that for the reasons that
you outlined earlier in connection with what can go
wrong in sanctuaries?
Superintendent Flynn: That is exactly the
reason why. We currently have problems with
small animal sanctuaries, so we would like that
issue to be addressed sooner rather than later.
Mr Brocklebank: The other issue that I want to
ask about is unnecessary suffering. Again, the
SSPCA submission criticises the fact that the bill
“does not explicitly offer as full protection to animals subject
to mental suffering as the 1912 Act does.”

However, the submission does not spell out what
is meant by “mental suffering”. Can we have an
example?
Superintendent Flynn: We have simply
compared the bill with the Protection of Animals
(Scotland) Act 1912, which stipulates that it is an
offence to terrify an animal. To terrify an animal
means to put it into a state of mental suffering.
Over the past five to seven years, we have had
three cases in which sheriffs have deemed, on
veterinary evidence, that wild animals that had
been held captive in a way that did not allow them
to express their natural behaviour had been
terrified. Those cases were successfully
prosecuted. However, as the bill does not mention
“terrify”, it will potentially reduce the importance
that is given to the mental suffering of animals.
Mr Brocklebank: Should wording that is similar
to that in the 1912 act be added to the bill to
strengthen it?
Superintendent Flynn: Yes. The explanatory
notes state that such is the intention, but that
intention should be stated in the bill itself.
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The Convener: Three members now want to
ask further questions. I will allow them all to do so
if they restrict their questions to one topic.
Richard Lochhead: I return to the fear that
Scotland could be left exposed to illegal
importation of meat products, so I direct this
question to HM Revenue and Customs. You say in
your written evidence:
“We use trained dogs and handlers to search for illegally
imported prohibited or restricted goods including drugs,
cash, tobacco and products of animal origin.”

My understanding is that you withdrew all your
dogs from Scotland and that they are now based
in Manchester.
Mark Fuchter: The kennels here were closed
and we centralised our kennelling facilities.
However, that is not the same as withdrawing
provision. The dogs are deployed flexibly, as are
the humans, and are able to be kennelled
overnight in mobile kennels. Our dogs have been
centralised, which affects the south-west of
England as much as it affects Scotland.
Richard Lochhead: I accept that, but House of
Commons committees have been calling for the
dogs to be reinstated in Scotland. That has been
ignored by your department and the dogs and their
handlers are still based in Manchester and, I think,
Hull. Can you assure the committee that
Scotland’s ports, airports and so on receive
adequate cover in terms of proper detection of
illegal meat imports? How many dog days are
there in Scotland? How many handlers visit
Scotland?
Mark Fuchter: I do not have such information
with me. I am sorry for that, but I came here to talk
about the bill and our dogs have no role in the
context of the bill—we will have no enforcement
powers under the bill.
The role of our detector dogs in relation to
products of animal origin is rather complicated. We
use a number of techniques to tackle products of
animal origin and drugs; dogs are one of the
enforcement tools that we use, but I do not have
numbers for the amount of dog days or hours on
duty. All I can say is that dogs are not the only
answer in terms of other prohibited and restricted
goods. On the south-west border of the United
States of America, I have seen dogs being used
particularly well in a narrow way, just as happens
at Heathrow airport, but I do not want to say that
dogs are limited. I do not accept that we are
ignoring the will of any UK select committee in
relation to any aspect and I am not aware that
anything had been put in such terms.
We deploy resources against risk; dogs are one
tool with which we tackle risk in relation to drugs,
firearms, weapons of mass destruction or products
of animal origin. Our seizure figures and the way
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in which we have turned around our performance
in Scotland in the past five years speak for
themselves. There have been high numbers of
seizures and, in relation to products of animal
origin, we believe that we are starting to make
some impact on students and the oil-rig
communities, from whom we tend to make the
most seizures. The message of the posters that
we talked about earlier appears to be getting
through. Our message is that we understand that
people might want to bring certain foodstuffs into
the country, but they cannot because those
foodstuffs are banned at European level.
However, we are not complacent.
I could write to the committee with more detailed
information about dog deployment. I can, however,
say that after we had invested a fortune in training
one dog—it costs about £60,000—it was
discovered that that dog was not as vibrant as
others. Lethargic would be the wrong word, but we
heard a lot about tail wagging and so on. The dog
did not come up to muster, so we had to cut our
dog numbers by one. We have relatively few dogs
compared with a country such as the USA; one
dog is 10 per cent of our capacity, but we are still
the only European member state that has
deployed dogs. I do not want to suggest that
everything is down to dogs; equally I do not want
to suggest that we are flying in the face of
instructions from elsewhere.
Mr Ruskell: I want to ask HM Revenue and
Customs about primates. The Executive intends to
ban the keeping of primates in Scotland. You said
in your submission that, if a primate comes into
Scotland with the relevant paperwork under the
Convention on International Trade in Endangered
Species of Wild Fauna and Flora, there is nothing
that you can do to prevent that import taking place.
Does that mean that you will not be able to
enforce the bill and that you can implement only
the import regulations that are covered by CITES?
Mark Fuchter: We would need to talk that
through fully with our policy counterparts in the
Executive. As things stand, if DEFRA as the
licensing authority and the management authority,
and the Joint Nature Conservation Committee as
the scientific authority, approved an application for
an import permit for a primate, there could be a
contradiction in the law. However, I understand
that there is time to work through that and to clarify
whether the situation is as we understand it to be
from the legal advice that we got in preparation for
this meeting.
Mr Ruskell: If someone wanted to import a
primate into this country, would there be practical
differences to be sorted out between the regime
that applied here and that which applied in
England and Wales? With DEFRA, is it a question
of proving that there is a duty of care?
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Mark Fuchter: I am not qualified in this area. As
I understand it, a component of the decision that
DEFRA will make in granting an import permit will
be to do with the degree to which the species is
endangered. I understand that the JNCC will take
a view on whether the premises to which the
animal is going are fully satisfactory from a care
and welfare point of view. If DEFRA and the JNCC
are prepared to grant an import permit, in law we
would not be able to stop that import going ahead.
There is perhaps a role for the state veterinary
service or some other body in ensuring that the
new powers that will be brought in by the bills in
England and Wales and in Scotland are lined up
together.
The Convener: We might have a bit of time to
get the problem fixed.
Mark Fuchter: My understanding is that it is
early days. I do not think that the officials have all
been brought together.
Mr Ruskell: I assume that if a primate was
imported into England or Wales and the duty of
care requirement for England and Wales had been
met, the primate could then be shipped up to
Scotland, which would get round the Executive’s
ban on bringing primates into Scotland.
Mark Fuchter: We would press colleagues in
DEFRA and in the Executive for a unified UK
position. If there were one rule in England and
Wales and a different rule in Scotland, that would
make it extremely difficult for us to enforce the
external border. Any external border controls
would quickly be evaded, the regime would fall
into disrepute and everyone would waste
resources.
Mr Ruskell: Perhaps we can follow that up with
the minister.
The Convener: Yes. There is an issue about
bringing such animals through the external border.
There is then a question of how that animal would
be looked after. Initially, when the animal entered
the UK, the CITES criteria would have to be met;
thereafter, the conditions in our legislation and in
the UK Parliament legislation would have to be
satisfied. We can take that up with the minister. It
does not sound as if that is a face-of-the-bill issue,
but it is definitely a management issue for the
different agencies involved.
Nora Radcliffe gets the final question.
Nora Radcliffe: I want to ask witnesses about
their experience of taking prosecutions to court. I
understand that in every court area there are
procurators fiscal who have specialist knowledge
of animal welfare matters. Are there enough
procurators fiscal with such expertise or is there a
case for increasing capacity in the Crown Office
and Procurator Fiscal Service in that area?
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Alan Stewart: Each area has fiscals who deal
with environmental cases and I think that, broadly,
such matters would fall under their remit. In Perth,
we would certainly pass on such cases to the
environmental fiscal. There is at least one such
fiscal in each area but—of course—they keep
moving about, just as people in other forms of
employment do. There is probably scope to
increase and perhaps even to double the number
of such fiscals. On one of the training days at the
Scottish Police College the fiscals and the police
work together on environmental issues. It is really
a matter for COPFS, but as far as the police are
concerned, we would welcome far more
environmental procurators fiscal.
Superintendent Flynn: As Alan Stewart said,
specialist fiscals are appointed to deal with
environmental or wildlife crimes. There are two in
Lothian and Borders and at least one in every
other region. However, no specialist fiscals are
appointed to handle the cases on animal suffering
that we routinely deal with. Although handling of
such cases is very much at the whim of COPFS,
we get an excellent service from the procurators
fiscal.
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of follow-up issues once we have dealt with the
contents of the bill.
I do not think that members want to say anything
else. I therefore thank the witnesses. Your written
submissions have been useful and your verbal
evidence has also helped. A number of issues
have been raised that we will take up with the
minister in January. It has been particularly good
to go over resourcing issues and implementation
issues to do with enforcement and licensing.
We will have a two-minute suspension.
12:01
Meeting suspended.

Gillian Bain: The more remote areas have only
one procurator fiscal to cover every subject that
comes up, so I am not sure that the fiscals in such
areas are specialists.
Nora Radcliffe: I assume that they would have
access to advice from colleagues who have
specialist knowledge.
Gillian Bain: They certainly tend to use the local
authorities quite a lot to get assistance. They have
built up rapports with the councils.
The Convener: The issue was raised during
one of our previous evidence sessions. We wrote
to the Crown Office and Procurator Fiscal Service;
members should have a copy of the letter that
came back. We were told that a recent initiative is
the formation of a multi-agency group on wildlife
and habitat offences, which will be chaired by
COPFS and will include the SSPCA. Although the
work of the group might not be directly relevant to
the bill, it is hoped that there will be crossover. It
sounds as though an eye must be kept on that
matter.
12:00
Nora Radcliffe: That needs to be considered as
a follow-up issue when the bill is passed.
The Convener: A number of issues relating to
implementation of the bill, publicity and information
will need to be considered. We have not discussed
the responsibility of individual members of the
public to ensure that they obey the duty of care.
The committee might want to think about a range
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH SPCA
Inspectors” under the Animal Health and Welfare (Scotland) Bill
Introduction
The Animal Health and Welfare (Scotland) Bill sets out to consolidate and
modernise existing animal welfare legislation. In doing this, it clarifies and
codifies a number of functions relating to enforcement.
Section 46 of the Bill defines Inspectors as “those appointed or authorised by
Scottish Ministers”;
The Policy memorandum of the Bill states that: “The Scottish SPCA will
continue to carry out inspections and it is intended that individual inspectors
will be authorised by the Scottish Ministers for certain purposes, such as to
take possession of animals which are suffering or are in danger of suffering”;
The purpose of this briefing is to explain the functions of Scottish SPCA
Inspectors under current legislation, and to examine why it is necessary
for Society Inspectors to e authorised under Section 46 of the Animal
Health and Welfare Bill.
Key Points
ҏThe Scottish SPCA currently acts a reporting agency to the Procurators
Fiscal, reporting cases of cruelty and neglect arising from investigations
into animals in distress;
ҏUnlike its counterpart in England and Wales, the Scottish SPCA cannot
actually proceed with prosecutions in relation to animal cruelty and
neglect as a private prosecutor;
ҏInstead, all cases and investigations are reported to the Crown Office
and Procurator Fiscal Service for proceeding;
ҏThe Animal Health and Welfare Bill clarifies and codifies powers relating
to animals in distress;
ҏIn order to continue to provide an unmatched service in relation to both
domestic and agricultural animal welfare, the Scottish SPCA requires
authorisation from Scottish Ministers for the purposes of Sections 2932 of the Bill (relating to animals in distress);
ҏThe Scottish SPCA’s rigorous Inspectorate training programme will
enable Inspectors to bring significant expertise to enforcement of the
Animal Health and Welfare (Scotland) Bill ;
ҏThe Scottish SPCA derives its accountability in investigating offences
from the Crown Office, which is the ultimate arbiter of proceedings
under the relevant legislation.
The Status of Scottish SPCA Inspectors
Scottish SPCA Inspectors carry out inspections and investigations into
breaches of animal welfare legislation and the Inspectorate is recognised as a
specialist reporting agency to the Procurator Fiscal. The Society’s 49 full-time
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and 10 auxiliary Inspectors assist the police and other agencies, such as the
State Veterinary Service and local authority health officers, with rescues and
animal welfare investigations, and are regularly cited as witnesses in resulting
court cases.
Scottish SPCA Inspectors before 1975
The Protection of Animals (Scotland) Act 1912 gave powers of enforcement
for the purposes of that Act to “any constable within the meaning of the Police
(Scotland) Act, 1890, and any justice of the peace constable, or sheriff
officer”. Up to 1975, Scottish SPCA Inspectors were sworn in, on completion
of their training, as justice of the peace constables – officers whose function
derived from their appointment to the justice of the peace courts, but was not
confined to that remit.
The District Courts (Scotland) Act 1975 abolished justice of the peace courts,
and the office of JP constable lapsed. No provision was made at this time to
replace the function, so that Scottish SPCA Inspectors were no longer able to
exercise the powers of the 1912 Act, except insofar as any other private
citizen might.
Scottish SPCA Inspectors since 1975
In practical terms, Scottish SPCA Inspectors continued to report cases to the
Procurator Fiscal in much the same way as any private citizens potentially
could.
In the longer term, the Scottish SPCA has worked increasingly closely
with the Crown Office and individual Procurators Fiscal, and has been
accorded the status of recognised specialist reporting agency – the only
independent charity to enjoy this status. The Crown Office recognises and
approves Scottish SPCA Inspector training. In 2002, the Scottish SPCA was
made a part of the Integration of Scottish Criminal Justice Information
Systems (ISCJIS) programme, so that reports of alleged offences can be
electronically reported to the Procurator Fiscal service and to align such
reporting to the Scottish Criminal Records Office (SCRO). Through its status
as a recognised specialist reporting agency, the actions of the Scottish
SPCA are accountable to the courts and, ultimately, to the Crown Office.
In 2003, an answer to a parliamentary question by Annabel Goldie MSP
showed that Scottish SPCA involvement in cases that resulted in
prosecution for neglect or cruelty o animals exceeded that of SEERAD
and Local Authority witnesses put together.
In 2004, Scottish SPCA Inspectors reported 30 cases to Procurators Fiscal,
and 34 cases reached the Sheriff Court, resulting in 32 convictions. 67 cases
were pending in January 2005. Between January and December 2005 the
Society reported 109 cases to the Procurators Fiscal and 15 joint police
cases. The Society’s high rate of success in court cases demonstrates clearly
the rigour of its procedures, the standard of evidence it produces, and the
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expertise of its Inspectors both in theoretical animal welfare law and its
practical application.
Animals in Distress – current practice
Scottish SPCA investigations into animals in distress are usually prompted by
a telephone call to one of the Society’s three call centres across Scotland, by
a concerned member of the public concerned about an animal. In 2004 the
control centres received a total of 96,697 telephone calls from the public.
Usually the Inspector can deal with a situation by giving advice to the animal
owner. In 2004 advice was given in 3667 instances. Inspectors may also deal
with a situation by
a) careful monitoring (revisiting the owner to ensure that any advice is
being taken); or
b) persuading the owner to relinquish care of the animal to the Scottish
SPCA.
However, in a situation that clearly cannot be resolved through advice or
monitoring, the Scottish SPCA sometimes has to take the animal into its care
in order to bring proceedings against an individual. The Society only uses the
courts in this way as a last resort in the most serious of cases. In doing this,
the Scottish SPCA Inspector has three options for removing the animal:
i) to obtain the owner’s consent for removal;
ii) to insist to an owner that the animal is taken for veterinary treatment,
which if refused would require the Inspector to ask the police for
assistance;
iii) when an owner cannot be traced, to remove the animal in the interests
of its own welfare, and to deal with the formalities later. This is often the
only way to care for an animal that has been abandoned and is
suffering or likely to suffer.
Option i) is the most common way of an Inspector removing an animal.
Individuals that neglect or ill-treat their animals are usually happy to be
relieved of them. In reality the three options described above serve the
Inspectorate well in carrying out their duties to prevent cruelty to animals.
There is obviously a clear link between the ability to remove animals in
distress, and the ability to bring about proceedings against an individual who
may be in breach of animal welfare legislation, and the Scottish SPCA has
thus far been able to take advantage of the options discussed above in
lodging cases with the Procurators Fiscal under the 1912 Act. Consent is
rarely refused for Inspectors to remove animals, but where it is, Scottish
SPCA Inspectors can rely on the other options when defending their actions in
court.
When an animal has not been signed over to the Scottish SPCA, it may be
held under the authority of the Procurator Fiscal pending a court case. The
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animal then remains in the care of the Society until the courts make a disposal
regarding the animal.
Scottish SPCA Inspectors are also able, under the Criminal Procedure
(Scotland) Act 1995, to apply to a Procurator Fiscal for a warrant to enter
premises in conjunction with the police. This allows them to act quickly in an
emergency and avoids a delay which may have serious consequences. This
also relieves the police of the warrant application procedure, which they may
have difficulty finding the time for.
The Society has a long history of exercising these options in a
responsible and effective manner. In 2004, Society inspectors pursued
nearly 8,000 investigations into the welfare of companion, farm and wild
animals.
Animals in Distress under the Animal Health and Welfare Bill
Sections 29-32
Sections 29-32 of the Animal Health and Welfare Bill relate to the powers of
authorised persons when dealing with animals in distress. They provide
specific powers to:
•
•
•
•
•

Relieve an animal’s suffering;
Take possession of an animal that is suffering or is likely to suffer on
veterinary advice;
Take possession of a suffering animal in an emergency, without
veterinary advice if necessary;
Arrange for the care of an animal, either in situ or in a place of safety
(such as an animal welfare centre);
Identify animals for the purposes of evidence gathering;

These sections therefore provide enforcement bodies with the necessary
powers to enforce the provisions of the Bill, and to give animals the extra
protection that the Bill offers.
Why Scottish SPCA Inspectors need authorisation for Sections 29-32
It is essential that the Scottish SPCA have use of these powers under
Sections 29-32 in order to carry out the functions outlined above to relieve
animals from suffering on a daily basis. Due to Scotland’s system of public
prosecutions, unlike its counterpart in England and Wales the Scottish SPCA
does not and cannot carry out private prosecutions. Like all prosecutions in
Scotland, all prosecutions under the 1912 Act are pursued by the
Procurator Fiscal, to whom the Scottish SPCA reports cases and not the
Scottish SPCA itself. This will remain the case under the new Bill.
Without recognition under the new Bill, Scottish SPCA Inspectors would not
have the same authority to report cases to the Procurators Fiscal as they do
now. If the express powers under Sections 29-32 were to be given to local
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authorities and to the police, and not to the Scottish SPCA, a defence solicitor
may well challenge Scottish SPCA evidence based on the manner in which
the evidence was collected. This would be undesirable and damaging for
animal welfare, for the prosecution of malefactors, and for the standing
of the Scottish SPCA.
The Scottish SPCA therefore believes that its continued function,
complementing the statutory agencies, but with equal authorisation in
matters relating to animals in distress is essential, and this would be
achieved by Scottish Ministers authorising individual Scottish SPCA
Inspectors to act as inspectors under the Bill for Sections 29-32.
Expertise and Accountability
Training and joint working
Scottish SPCA Inspectors provide the necessary expertise to ensure that the
Bill achieves its goals of improving legislative protection for all kept animals
across Scotland.
Scottish SPCA Probationary Inspectors currently undergo a rigorous fivemonth training process to enable them to deal with the wide range of
situations that they will encounter during their time as Inspectors. Ongoing
training that all Inspectors are fully knowledgeable on current and forthcoming
legislation relating to animal welfare.
Scottish SPCA Inspectors are trained in the care of a vast range of animals.
Certain Inspectors and Animal Welfare Staff have undergone specialist
training in the handling and care of exotic animals and reptiles. All new
Inspectors are recruited from a background in animal husbandry, with an
emphasis on livestock.
Scottish SPCA training standards are Crown Office approved. Society
Inspectors have actively trained both police and Procurators Fiscal on aspects
of animal welfare legislation.
The Society has a working protocol with the Association of Chief Police
Officers for Scotland (ACPOS), which encourages joint training and working
initiatives. Similar memorandums of understanding are in their final stages
between the Scottish SPCA and COSLA, and the Scottish SPCA and the
State Veterinary Service. Both emphasise the importance of shared training.
Accountability
The Scottish SPCA acknowledges that it is an unusual step to give statutory
authority to individuals of a non-statutory body. However, the Society
considers that because any proceedings taken forward under the new Bill will
be taken forward by the Crown Office - a department of the Scottish Executive
– the necessary accountability will lie with that body, as is currently the case.
The Scottish SPCA’s role in investigations and inspections stops once a
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report is submitted to the Procurator Fiscal, and, as such, the Society
undertakes no prosecutions itself.
Conclusion
The Scottish SPCA welcomes the Scottish Executive’s intention to allow
individual Inspectors to be authorised as inspectors for Sections 29-32 of the
Animal Health and Welfare Bill. This is necessary both for the continued work
of the Scottish SPCA , and for the implementation of the long awaited Bill.
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SUBMISSION FROM LIBBY ANDERSON
Annex Consultancy
Animal Health and Welfare (Scotland) Bill: Stage 1 General Principles
Submission to the Environment and Rural Development Committee
Libby Anderson 18 November 2005
1. Introduction
1.1 Revision of Scotland’s animal welfare laws is timely and welcome. The
science of animal welfare is continually developing, and public opinion,
informed by tradition, culture and varying degrees of objective knowledge,
follows behind.
1.2 The Bill is well-drafted, clear and comprehensive given its remit, and has
been the subject of extensive and accessible consultation procedures. In
terms of reforming animal welfare protection, the creation of a duty of care for
animal owners in Part 2 is particularly important and welcome.
2. PART 1: ANIMAL HEALTH
2.1 It is regrettable that the exigencies of timetabling have required valuable
welfare provisions to be linked with animal health measures which consist in
very large part of creating powers to slaughter animals. The primary value of
animals in Part 1 is economic, economic considerations outweigh compassion
and the only redress required in times of mass slaughter is financial.
2.2 While logic dictates that the outcome of all commercial livestock rearing is
bound to be slaughter, the management of mass slaughter has, in the past,
raised serious welfare issues. The power, now created by Section 1, for
Ministers to order the slaughter of any animals, birds or amphibians brings
other commercial animals and domestic pets within the purview of the Bill.
This may not adequately reflect the public’s emotional attachment to animals
and their concern about ill-treatment of individuals.
2.3 The Section 1 amendments to the Animal Health Act 1981 “(the 1981
Act”), will permit the killing of any animals in the country, regardless of
whether or not the animals are affected with the relevant disease; are
suspected of being affected; are or have been in contact with affected
animals; have been exposed to the infection; or have been treated with
vaccine or serum or both against the disease.
2.4 This places great importance on the assurance given in paragraph 4 of the
consultation paper that most of the legislative powers in the draft Bill would be
for use only “in the event of a serious and fast-spreading disease outbreak”.
However, the consultation paper is not binding on this or future Executives.
2.5 Powers of this nature did not exist during the 2001 FMD outbreak,
prompting criticism that the disease control measures implemented by MAFF
were ultra vires. The Animal Health Act 2002 addressed this anomaly as far
as England and Wales were concerned, although some commentators
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considered that powers to deprive animal owners of their property when an
alternative (vaccination) was available to the state, and to deny the
opportunity for a hearing by an independent and impartial tribunal, were
excessive.
2.6 During the 2001 foot-and-mouth disease epidemic, some sanctuary
owners moved their animals indoors but these were still culled or scheduled
for culling. In one instance, the owner’s application to the Court of Session
was considered by the judge to have merit although he was not prepared to
order suspension of the operation. It was stated (in the consultation on the
first draft Bill) that Ministers would always act on veterinary advice, and at this
stage it would be useful to learn whether such advice would include
consideration of precautions already taken, such as movement restrictions
and biosecurity measures implemented by individual owners.
2.7 The first line of defence against virulent exotic disease must be
prevention, and that prevention must include consideration of rearing,
transport and marketing practices, and of alternative control measures such
as vaccination.
2.8 The Bill contains valuable pre-emptive measures such as biosecurity
codes and robust penalties for the deliberate infection of animals. Section 5,
on licensing of animal gatherings, has attracted comment to the effect that it
could create a licensing regime for events such as dog shows and
gymkhanas. However, as long as the animals covered are those listed in
Section 87(1) of the 1981 Act – cattle, sheep, goats, pigs and specified
ruminants – and any extension to other species would require an order under
Section 87 (2) or (3), the provision will only cover livestock markets, and is a
welcome reform.
2.9 It is assumed that the aim of “8A(4)” is to cater for the use of common
grazings as used by crofters and perhaps other agricultural arrangements
between landowners and tenants or licensees. However, the definition does
appear wide and it would be worth exploring whether it is the Executive’s
intention also to include here land where members of, for example, a dog
club, would have a right of use.
PART 2: ANIMAL WELFARE
3. Purpose of animal welfare legislation
3.1 The legal status of domestic and farm animals, and wild animals which
have been tamed or are kept in captivity, is that of property. Legislation that
protects animal welfare very often does so as a by-product of the economic or
property motive, rather than an intrinsic desire to prevent suffering.
3.2 Part 2 of the Bill will considerably improve the legal protection of animals
in Scotland. The comments that follow inevitably focus on individual issues
where the author has had a query or concern, but this is not intended to imply
a generally negative view. Where a Section of the Bill is not mentioned, that is
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either because the author agrees with its aim and detail, or does not feel
qualified to comment.
4. S 14 Animals to which Part 2 applies
4.1 Good arguments have been made for including certain invertebrates such
as lobsters (protected in other countries from cruel killing methods),
cephalopods (already subject to certain protections under the Scientific
Procedures Act 1986) and some larval forms (such as the axolotl). However, it
is accepted that the ability for Ministers to make further provision does allow
for future extension of protection.
5. S15 Protected animals
5.1 While the definition of protected animal is comprehensive, a question may
arise over interpretation of 15(b), which refers to an animal permanently or
temporarily under the control of man. It appears that this is intended only to
cover an animal over which physical control is being exerted at the time of an
offence against it. However, an animal may be vulnerable to control in other
ways that the law could appropriately address. Where this is due to the
deliberate action of man – for example, by wounding the animal or by
knowingly altering its immediate environment so that it cannot control its own
state as regards that environment, and its welfare is thereby compromised –
there is an argument for requiring people to take responsibility.
6. S17 Unnecessary suffering
6.1 The current definition of cruelty assumes that the infliction of suffering on
an animal is not illegal if it is “necessary”. Judges over the years have taken a
wide variety of views on what it is necessary for people to do to animals.
6.2 “Necessity” is in part justified for commercial or management motives, and
different values are accorded to the suffering of different animals. The law
permits a degree of suffering in wild animals – and, to an extent, farm animals
– that would not be legal if inflicted on companion animals. This is scientifically
untenable, and the Committee might wish to consider whether, and to what
extent, they could mitigate this, either in the context of this Bill or in future
consideration of regulations. In this context it would be valuable for the
Committee to have before it a reliable science-based definition of animal
welfare 1 .
6.3 For individual animals, “unnecessary suffering” has stood up relatively well
to courtroom scrutiny. However there will be always be divergent views on
whether certain agricultural husbandry and breeding practices, and drastic
disease control measures are “necessary”. For example, pigs are tail-docked
to prevent tail-biting, which is more a product of the intensive rearing system,
than a particular vice of the pig in its natural environment. Long-distance
transport of farm livestock is considered necessary because it is the most
economic approach. Mass slaughter to eradicate disease, rather than
1

See for example ANIMAL WELFARE: CONCEPTS AND MEASUREMENT D. M. Broom J
Anim Sci 1991. W4167-4175, which refers to the measurable state of the individual in relation
to its environment
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vaccination, is considered necessary because the export market requires
disease-free status.
6.4 A more sustainable approach to these issues would be to consider
whether they might in fact be replaced by others which are more humane.
There is no realistic prospect that this Bill will be the vehicle for change of this
nature. However, when considering cruelty and the general principles of the
Bill, the Committee might care to question the Minister on how he defines
cruelty, why it is not defined on the face of the Bill, whether he believes that all
the animals subject to both Parts of the Bill have the same capacity to suffer
and an equal right to protection, and what “necessity” would over-ride the
need to protect certain animals from suffering.
6.5 It is noted that the offence of omission has been deleted from the original
17(1) (and from Section 22(1) on the duty of care) referring to persons in
general rather than responsible persons. Consideration might, however, be
given to circumstances where a non-responsible person could cause
unnecessary suffering by an act of omission. An example of this might be
knowingly or negligently failing to ensure checking of premises where animals
are known to become trapped.
6.6 The provisions at 17(1)(b) and 17(2)(b) for knowing that an act “would
have caused suffering or be (sic) likely to do so” are welcome. It will be stated
below that the author considers the new welfare offence of abandonment
(S26) to be weaker than the current offence, but that may be redressed by the
use of these sections.
6.7 The Executive has stated that the considerations at 17(4) for determining
whether suffering is unnecessary are not exhaustive, and are certainly open to
wide interpretation.
7. S18 Mutilation
7.1 The intention of this section is welcome and the definition of the term is
appropriate. Mutilation for cosmetic purposes, such as tail-docking of dogs,
causes suffering that is unnecessary by any standard. Other mutilations, as
has been said, could be rendered unnecessary by changes in husbandry
techniques, but without change of that status quo, it is assumed that current
practices will continue to be permitted.
8. S21 Animal fights
8.1 The definition of offences appears comprehensive, and prohibition on
possession of equipment for fighting, without requiring the authorities to prove
intent to use it, is welcome – as are the robust penalties for animal fighting
provided by Section 42.
9. S22 Ensuring welfare of animals
9.1 This is the key reform of the Bill and entirely welcome. The only cavil
arises from the drafting of 22(1) which contains two qualifications of an
individual’s responsibility towards his animal – firstly, that he must not fail to
take such steps as are reasonable, and secondly, that its needs must be met
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to the extent required by good practice. This double qualification appears
unduly weak.
10. S23 Provision for ensuring welfare
10.1 The approach of creating an enabling bill with relatively little prescriptive
detail on the face is appropriate. There is a need for flexibility in this evolving
area, providing the principles are correctly established. It is valuable that
Ministers’ powers to make regulations, the nature of these regulations, the
powers of inspectors, the creation of offences and penalties, and the charging
of fees will all be subject to consultation.
10.2 It has been stated that existing welfare regulations, such as those made
under the Agriculture (Miscellaneous Provisions) Act 1968 will be repealed
and replaced. It is particularly welcome that the Executive proposes also to
regulate the trade in young pet animals by dealers. This has caused immense
public concern and is connected in some cases with the import of puppies
from puppy farms in the Republic of Ireland, where welfare conditions are
extremely poor. The Executive’s forecast that this will only produce the
requirement for around six new licences may, however, be an underestimate.
11. S24 Licensing etc of activities involving animals
11.1 It is noted that licensing and registration of activities under this section
will be for welfare purposes, unlike the purposes for regulations under S23,
which also take in issues such as hygiene.
11.2 The primary provision is very welcome but it is necessary to comment on
the Executive proposals for secondary legislation under this section; and also
to consider the mechanisms for enforcement of Orders. Without wishing to be
side-tracked at this stage, forthcoming consultations may not be sufficiently
long or flexible to allow full airing of some of the issues before Orders are laid
by the Minister, after which it would not be possible for the Parliament to
amend them.
11.3 The Executive’s decision to require registration, rather than licensing, of
both livery stables and animal sanctuaries, should be reviewed. (The
measures proposed under the English Bill provide for licensing of livery
stables and registration of sanctuaries.) This is a departure from the draft RIA
which referred to full licensing for livery yards on an 18-month licence.
Registration of establishments would require no prior inspection and would
cost local authorities less to maintain, but would not provide effective
sanctions or penalties for breach.
11.4 The decision to require registration of the 50 largest sanctuaries in
Scotland misses the point of representations that have been made on this
issue over several years. It is not the well-established, reasonably wellresourced large sanctuaries such as dog and cat homes, Scottish SPCA,
Dogs Trust, ILPH centres and so on, that are the problem. Many of these are
subject already to monitoring under other regimes such as boarding licences,
in any case. It is in smaller, entirely unregulated establishments including
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domestic premises that animals can be kept in enormous numbers and
subjected to conditions of squalor and disease.
11.5 Consideration also needs to be given to the proposal for the extension of
new regime licences from the traditional 12 months’ duration to three years
(five years for premises which are merely registered). The intended effect of
this extension may be to offset the extra financial burden on local authorities
of having a considerably larger number of premises to inspect than previously.
The Policy Memorandum states that this will be combined with a risk-based
assessment to ensure that sufficient inspections are carried out to protect
welfare. While this approach may chime with the wider government agenda of
reducing the regulatory burden, and indeed may be appropriate when dealing
with inanimate subjects, it is far less tenable where the protection of animals is
concerned. Animal welfare can deteriorate extremely quickly, and regular,
expert inspections are an essential protection.
11.6 It would be helpful if the Committee could ask local authority
representatives how they would assess which premises represent high,
medium and low risks, particularly in the early days.
11.7 It is impossible not to speculate on possible financial pressures on this
aspect of the Bill. In this context, the remarks of the Farm Animal Welfare
Council, in response to the first draft Bill, are worthy of note:
“Council is concerned about the apparent lack of any additional financial
resources from Government to support this major initiative. A Regulatory
Impact Assessment suggesting no additional funding for the work of Local
Authorities and other enforcement agencies understates and weakens the
potential benefits that this legislation could bring to the welfare of animals.
In order for the law to have the impact it deserves it must be effectively
enforced and this will require funding from Central and Local Government.”
11.8 Clearly, local authority spending priorities must remain entirely at the
discretion of each authority, but the Committee might wish to enquire into
proposals for funding the extensive new regimes, powers and responsibilities
being created by the Bill.
12. S26 Abandonment
12.1 This section is likely inadvertently to reduce the protection currently
available to animals. It attempts to set guidelines which are extremely
susceptible to interpretation and debate, and do not take unforeseen
circumstances into account. Representations were made on this subject in the
previous Scottish SPCA submission, with which the author was associated,
and it is regrettable that these have not been accepted. Making abandonment
a welfare, rather than a cruelty, offence, does not adequately recognise the
serious consequences that it can have, often resulting in prolonged animal
suffering, nor the abdication of responsibility that it implies.
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13. S29 Animals in distress
13.1 The powers available to constables, and to inspectors appointed under
this and following sections, will be valuable in alleviating animal suffering.
Clarification is required as to the provision of training and resources for
inspectors, and the expected division of labour between the different agencies
from which the inspectors will be drawn – local authorities, State Veterinary
Service and Scottish SPCA.
13.2 Certain organisations have queried the knowledge of local authority
inspectors to assess particular situations 2 . This comment requires
qualification. While it is true that trading standards or environmental health
officers do not necessarily have detailed knowledge of animal handling,
husbandry or legislation, there are also councils where a high degree of
specialist knowledge exists.
13.3 Local authorities do not all have wide experience of enforcing current
animal welfare legislation - for example, many do not currently list the
Protection of Animals (Scotland) Act 1912 among the statutes which their
officers are required to enforce.
13.4 That is not to say that local authorities could not exercise the powers
being conferred on them by the Bill, but it would be helpful to have
confirmation that there has been adequate prior consultation between the
Executive and local authorities regarding resourcing and delivery of the new
enforcement powers.
13.5 The Hampton Report 3 recommended the future establishment of a new
national (UK) animal health inspectorate, and it would be interesting to learn
how or whether this has been taken into account in the Bill.
13.6 It is very welcome that the Minister has agreed to appoint Scottish SPCA
Inspectors as inspectors under the Bill. This followed detailed representations
to the Executive that, without such provision, Scottish SPCA Inspectors would
no longer be able to carry out some of their current functions and that that
would be detrimental to animal welfare.
13.7 See also comment on S44 below.
14. S31 Disposal orders where animals taken
14.1 Necessary powers are provided for the courts to order treatment,
destruction, sale or other disposal of an animal taken under S29. It is
welcomed that the court may not order destruction without evidence from a
veterinary surgeon that this would be in the best interest of the animal (31(6));
and hoped that this could not be undermined by 31(8) which has regard to
commercial value and expenses.
2

See SEERAD, Analysis of responses to the Draft Animal Health and Welfare (Scotland) Bill
Consultation, Sept 2005 pp 75 - 78
3
HM Treasury, Final report of the Hampton Review on regulatory inspections and
enforcement, March 2005.
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15. SS 35 – 39 Post-conviction orders
15.1 Particularly welcome among these provisions is the extension of
disqualification orders so that a convicted person cannot circumvent them, as
before, by passing ownership to another member of the household or
business (S36(3)). The requirement for a court to state reasons for deciding
not to impose orders will also be very useful in ensuring that courts and
prosecutors have regard to the penalties available to them as disqualification,
in particular, has been insufficiently used in the past.
15.2 There is, however, a concern that disqualification orders will not be
imposed for breaches of S26 on abandonment of animals – further weakening
the nature of this offence.
16. S42 Penalties for offences
16.1 The first draft of the Bill provided for two distinct tiers of penalties: the
higher penalties were to be made available for offences involving animal
fighting and “offences involving deliberate cruelty”. It is noted that the current
draft no longer provides for any “aggravated” offence, such as that involving
deliberate cruelty. Advice from the Executive is that the concept of aggravated
offences is alien to Scots law, which is accepted, and that the more serious
offence was removed in order to allow Sheriffs full discretion. It would be
regrettable, however, to lose the ability to impose higher penalties on the
more serious cruelty offences (consider torture of an animal, or offences
involving large numbers of animals), as these can only now attract the same
penalties as the lesser welfare offence.
16.2 It is hoped that evidence can be provided to support a Stage 2
amendment on this subject.
17. S44 Inspectors and constables
17.1 Explicit provision that inspectors will not be subject to civil or criminal
liability for actions carried out in the course of their functions under the Bill has
been removed from this section. Schedule 1, on the powers of Inspectors,
does set out Inspectors’ powers and obligations, but there would surely be no
harm in retaining the protection at Section 44. Scottish SPCA Inspectors, in
particular, might be vulnerable to vexatious challenges and a clear indication
in the main Bill would be helpful. The Westminster Bill contains a statement of
this nature.
18. Conclusion
18.1 As has been said earlier, Part 2 of the Animal Health and Welfare
(Scotland) Bill will represent a significant contribution to animal protection; and
its reflection of many modern animal welfare precepts must be recognised.
The Committee may wish to consider where this work will sit within the wider
canon of animal legislation, and the author would be pleased to provide
information about animal welfare laws in other countries, if that would be
helpful.


563

SUBMISSION FROM SIOBHAN MULLAN BVMS MRCVS DWEL
Senior Clinical Training Scholar in Animal Welfare Science, Ethics and Law
University of Bristol Veterinary School
Introduction
1. This submission refers to part 2 of the Bill.
2. The revision of current animal welfare law is welcome. In particular, aswell
as continuing to outlaw animal cruelty the great potential of this Bill is in
promoting good welfare through the creation of the ‘duty of care’. More
recent EU and UK animal welfare legislation has defined some standards
of animal welfare for laboratory and farmed animals and this Bill would
extend these types of obligations to other species.
Definition of an animal (clause 14)
3. The restriction of the scope of this bill (and the English Bill) to born/ hatched
vertebrates is out of step with other legislation in the UK e.g. A(SP)A 1986
and also with the recent New Zealand Animal Welfare Act 1999 (NZAWA
1999). The guidance given by the NZ government states that ‘the range of
animals protected by legislation has been widened to include all animals
that are capable of feeling pain’. They also include:
‘Any octopus, squid, crab, lobster, or crayfish (including freshwater crayfish);’
‘any mammalian foetus, or any avian or reptilian pre-hatched young, that is in
the last half of its period of gestation or development;’ and
‘any marsupial pouch young’
4. Whilst it is recognised that the Minister can extend the definition in
accordance with scientific evidence of the ability to experience pain, clearly
the NZ ministers were convinced by the scientific evidence for other
species.
Protected animals (clause 15)
5. This is essentially identical to the English Bill and covers the majority of
situations where humans have a responsibility towards animals. However,
there are situations where people have a moral obligation not to cause
harm to animals they are interacting with which may not be covered by the
Bill. For example, if someone feeds wild animals in such a way as to
increase fighting between them or make them less able to function in the
wild.
Unnecessary suffering (clause 17)
6. This phrase has been widely used in existing animal cruelty prosecutions
and as such there is case law guiding it's usage in the UK. It is helpful to
retain it in the Bill. Currently it encompasses a notion of both physical and
mental suffering- albeit in outdated language. It would be helpful if this
aspect of mental suffering could be specified in the Bill.
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7. One of the main problems with this clause is the issue of ‘reasonableness’.
If the test is whether a ‘reasonably competent and humane person’ (or
animal keeper) would have done such a thing then it is very difficult to
move away from what is common practice- even though it may cause
unnecessary suffering. For example, in my research on pet rabbits I found
that many rabbits were kept in very small hutches, often smaller than
laboratory standards, were fed an inadequate diet. For the minority of
rabbits that had no access to another environment I have no doubt that
they were suffering. Their suffering could be argued to be unnecessary as
there are other methods/ hutches available for keeping rabbits, however,
even a ‘reasonably competent and humane person’ might keep a rabbit in
an inadequate hutch, bought for the purpose from a pet shop, as this is
common practice.
8. In the case of farming practices it would be difficult to see how some of the
husbandry methods that cause suffering and have been banned in other
EU countries continue to be ‘necessary’ in the UK except that these
methods are common practice.
9. A second problem could arise if the codes of conduct in effect endorse
something that results in ‘unnecessary suffering’ as compliance with the
codes is considered relevant in determining whether the suffering was
unnecessary. This will be considered further below.
10. In comparison, in the NZAWA 1999 the equivalent offence of cruelty is
covered much less comprehensively:
28.Wilful ill-treatment of animals—
(1)A person commits an offence who wilfully ill-treats an animal in such a way
that—
(a)The animal is permanently disabled; or
(b)The animal dies; or
(c)The pain or distress caused to the animal is so great that it is necessary to
destroy the animal in order to end its suffering.
Mutilation (clause 18)
11. In general, I feel very strongly that mutilations should continue to be
termed so and that our aim as a country should be to discourage all
mutilations. Not only do many mutilations cause suffering but they
disrespect the ‘telos’ of an animal- i.e. the cowness of the cow. If we have
animals that are not ‘intact’ then by virtue of that fact they cannot have the
‘whole’ welfare that could be afforded to a ‘whole’ animal in that situation.
12. It is very welcome that the Policy Document states an intention to ban
cosmetic tail docking in dogs. This would bring the legislation into line with
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many EU and other countries. If this is not brought about in England and
Wales then there could potentially be some problems with compliance,
however, it would be important for Scotland on a matter of principle not to
see this as a sufficient reason for retraction of the ban.
Ensuring welfare of animals (clause 22)
13. This promotion of a duty of care towards animals should make the biggest
impact on improving animal welfare and is widely endorsed by many
organisations. It is symbolic of a change in attitude away from seeing
animals merely as possessions and respecting them for their intrinsic
value.
14. I am not sure of the significance of the discrepancy in wording between
the English bill where a person must take ‘….such steps as are reasonable
in all the circumstances….’. The reliance on ‘good practice’ as the
yardstick for deciding which of an animals needs must be met could be
confusing. Who will define good practice? Is this the same as common
practice? Will this be the same as any ‘minimum standards’ in codes of
practice- surely one doesn’t consider minimum standards and good
practice to be the same? Earlier drafts- at least of the English Bill
contained the phrase ‘in an appropriate manner’ which I prefer- not least
because it seems to refer to the animal rather than husbandry system.
15. The NZAWA 1999 puts certain obligations on owners that also include
reference to scientific knowledge aswell as good practice.
10.Obligation in relation to physical, health, and behavioural needs of
animals—
The owner of an animal, and every person in charge of an animal, must
ensure that the physical, health, and behavioural needs of the animal are met
in a manner that is in accordance with both—
(a)Good practice; and
(b)Scientific knowledge.
This at least gets round the problem of common practice not moving forward
with scientific advances.
16. Section 22(3). I would be happier to see an explicit reference to the mental
state of an animal within these needs- the five freedoms include the
‘freedom from fear and distress’ which does not appear to have anything
equivalent in the Bill.
17. The NZAWA 1999 is in some ways weaker than the proposals of this Bill
for definitions of needs:
4.Definition of ``physical, health, and behavioural needs''—
In this Act, unless the context otherwise requires, the term ``physical, health,
and behavioural needs'', in relation to an animal, includes—
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(a)Proper and sufficient food and water: Although this is equivalent to 22(3b) it
may be preferable to specify water as part of the diet.
(b)Adequate shelter: This is weaker than our wording of a ‘suitable
environment’ in 22(3a)
(c)Opportunity to display normal patterns of behaviour: Equivalent to 22 (3c).
(d)Physical handling in a manner which minimises the likelihood of
unreasonable or unnecessary pain or distress: This does at least
acknowledge that animals can suffer distress although it is only concerned
with that caused by physical handling.
(e)Protection from, and rapid diagnosis of, any significant injury or disease,—
Weaker than 22 (3e)
Provision for securing welfare (clause 23)
18. The flexibility of an enabling bill is entirely useful in the context of changing
knowledge about animal welfare. The generic regulations for farm animals
in Schedule 1 of the Welfare of Farmed Animals (Scotland) Regulations
2000 provide a bridge between the welfare offence and the codes. They
outline in more detail more specific requirements such as inspection of
animals, management of sick animals and suitability of housing conditions
that are clearer than defined in the ‘needs’ of the Bill. There would be a
great benefit to producing such regulations for companion animals in
addition to welfare codes.
19. In order to be able to assess the impact of the new legislation it is
important that animal welfare is measured in some way. This could be
written into new regulations to strengthen this requirement. Whilst there
are obviously financial implications to this, effective legislation is a
combination of principles and practicalities which can then be monitored
for achieving the final aims- in this case of promoting animal welfare.
Animal Welfare Codes (clause 34)
20. Although welfare codes would have a certain legal status their prime
benefit is as an educational tool. In broad terms they can explain the
needs of an animal. In more detail they can also define the husbandry
provisions that should be given to the animals. They should also give an
indication of what the husbandry system should achieve in-terms of
animal-based outcomes. For example they can define a suitable diet and
explain that an effective diet is one which achieves a certain body
condition. Welfare codes can also define when an owner should seek
advice from a veterinary surgeon.
21. Even though codes are primarily educational they also should relate with
legal requirements. Codes have an important role in educating owners on
their legal responsibilities concerning both cruelty and welfare offences.
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They should summarize their responsibilities and give an indication of how
this can be achieved. Welfare codes need not, however, be a
comprehensive text book providing a detailed account of what needs to be
provided.
22. The dissemination of these messages is therefore important as owners
need to be made aware of these obligations. This dissemination may or
may not have a legal component as with farm animals which require
owners to have access, have read and received instruction upon them.
23. Codes can define what is not permitted but also what is permitted. It is
important to note that interpretation of legal requirements may not always
strengthen the welfare requirement. For example the legal requirement
(WFAR 2003, sch 6 par 16) states that “...all pigs must have permanent
access to a sufficient quantity of material such as straw, hay, wood,
sawdust, mushroom compost, peat or a mixture of such…”. However, the
DEFRA welfare code (PB7950, 2003) states that objects such as footballs
and chains can be used but that long term use of such items on their own
is not “recommended”. In this case a legal requirement has been watered
down to a recommendation.
24. In summary welfare codes should detail the following :
• Legal requirements: what owners must do
• Recommendations: what owners should do
• Best practice: what owners could do
In order to maximise the impact of welfare codes an optimum structure would
be to split each section of a code dealing with a certain need (as defined in
the welfare offence) into Must, Should and Could.
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LETTER FROM THE MINISTER FOR ENVIRONMENT AND RURAL
DEVELOPMENT ON EQUALITIES ISSUES
November 2005

EQUALITY GUIDELINES – ANIMAL HEALTH AND WELFARE
(SCOTLAND) BILL
Thank you for your letter of 27 October, requesting more information on how
the Scottish Executive has assessed the impact of the Animal Health and
Welfare (Scotland) Bill on the specific equality groups referred to in Schedule
5 of the Scotland Act.
Please find further information on the 6 equality questions suggested by the
Equal Opportunities Committee attached at Annex A.
I hope you find this information useful.
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ANIMAL HEALTH AND WELFARE BILL EQUAL OPPORTUNITY
QUESTIONS
1. What is the policy for? Who is the policy for? What are the desired
and anticipated outcomes?
Part 1 (the health part) of the Bill seeks to enhance the ability of the Scottish
Ministers to respond to fast spreading animal disease outbreaks and/or to
minimise the risk of disease spreading. It is aimed at protecting Scotland’s
livestock, their related industry and the wider rural economy and society which
would be most impacted by an animal disease outbreak.. This would be
achieved by amending the Animal Health Act 1981. In addition to supporting
the disease control response the health part also includes provisions aimed at
increasing the level of biosecurity (management practices to reduce the
possibility of disease occurring or spreading) within the Scottish agriculture
and related industries. There are also provisions to deal with the possible
emergence of a Transmissible Spongiform Encephalopathy (TSE) in any
livestock. It is hoped that the majority of the measures contained in part 1 of
the Bill will never have to be used, as they supplement existing animal
disease provisions contained in the 1981 Act.
Part 2 (the welfare part) of the Bill seeks to modernise, strengthen and
consolidate Scottish animal welfare legislation for domestic and captive
animals. This will include a duty to ensure the welfare of animals for which
people are responsible and enable steps to be taken to remove animals at risk
of suffering, thus preventing animal cruelty before it actually happens.
The desired outcomes of the Bill are outlined in the policy memorandum. For
the health part, they are:
• To protect Scotland’s livestock industry from the worst effects of fast
spreading diseases;
• To continually improve biosecurity, both during a disease outbreak and
in order to prevent the spread of disease within Scotland; and
• To provide the legislative framework to deal with TSEs should they
emerge in other livestock species.
For the welfare part, they are:
• To ensure animals are protected from abuse and unnecessary
suffering; and
• To introduce a new duty of care to ensure that animals are adequately
housed, properly fed and able to exhibit normal behaviour.
2. Do we have full information and analyses about the impact of the
policy upon all equalities groups? If not, why not?
The Animal Health and Welfare (Scotland) Bill is not considered to have a
differential impact on any equality groups. Its remit is to protect Scotland’s
animals. The Executive has made every effort to make sure that there has
been a transparent approach towards developing all the policies in this Bill.
Additionally, the Executive held a number of consultation meetings where the
legislative proposals could be discussed. Copies of the consultation paper and
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draft Bill were sent to all the main national equality groups and no equalities
issues were raised during these consultations.
The Executive also consulted on part 2 of the Bill in Proposals to Revise
Existing Animal Welfare Legislation, published March 2004. It was not thought
that this was a policy area that was likely to have a differential impact on
equalities groups, and the consultation exercise turned up no comments on
equalities issues.
3. Has the full range of options and their differential impacts on all
equality groups been presented?
As the implementation of the powers provided in part 1 of the Bill requires a
legal base, other policy methods for achieving a similar outcome were not
extensively considered. The experience of tackling recent fast spreading
diseases, including Foot and Mouth Disease and the increase in the
international movement of animals and their products, has resulted in
pressure to update the Animal Health Act 1981. Providing greater flexibility to
deal with outbreaks of fast spreading animal diseases is not believed to have
differential impacts on any equality group.
Given that the Protection of Animals (Scotland) Act 1912 is the basis for most
animal welfare legislation and has been amended several times since it came
into force and that this Act has been supplemented by a series of Acts
th

produced during the 20 century, it is sensible to take this opportunity to
consolidate animal welfare legislation into a single Bill with extensive order
making powers. No other option was considered feasible and it is not believed
that the consolidation of existing legislation will have a negative or differential
impact on any equality group.
4. What are the outcomes and consequences of the proposals? Have the
indirect as well as the direct, effects of the proposals been taken into
account?
Both parts of the Bill have been subject to extensive consultation (see
response to question 2) and their outcomes and consequences are well
understood. The only equality issues which have been identified following
consultation relate to the dissemination of information, and consultation
process relating to the secondary legislation which will be provided under the
Bill. The Scottish Executive will act in accordance with best possible practice
in this area.
Following the publication of the draft Animal Health and Welfare (Scotland) Bill
for consultation in May 2005 the issue of religious slaughter was raised. There
are long-standing provisions in our law which, subject to specific
requirements, permit the slaughter of animals without stunning to meet Jewish
and Muslim religious requirements. The Bill will not remove that exemption.
The Welfare of Animals (Slaughter or Killing) Regulations 1995 (as amended)
(WASK) require that all animals are stunned before slaughter, using the
methods of stunning prescribed by the Regulations, subject to specific
exemptions. One of these exemptions refers to slaughter without the infliction
of unnecessary suffering by the Jewish method for the food of Jews; or by the


571

Muslim method for the food of Muslims, provided the requirements for the
licensing of slaughtermen under the Regulations are met.
Whilst the Scottish Executive would prefer that all animals were stunned
before slaughter, it recognises the needs of certain communities and accepts
the importance which they attach to the right to slaughter animals for food in
accordance with their beliefs. Since an amendment to the legislation was
made in 1999, religious slaughter must be carried out only in licensed or other
officially regulated slaughterhouses.
Section 23 of the Bill provides that Scottish Ministers may by regulations make
provisions to secure the welfare of animals. This includes requirements and
prohibitions which may relate to how animals are prepared for killing and are
killed (section 23 (3)(f)). However any regulations made under this section
would need to comply with the WASK regulations and the Scottish Executive
does not intend to prohibit religious slaughter. Therefore, there should be no
direct or indirect effects on minority religious groups due to the proposals
contained in the Bill.
5. How have policy makers in the Executive demonstrated they have
mainstreamed equality?
The Executive has consulted extensively with a wide a range of stakeholders
and potential stakeholders throughout the legislative process, including the
policy development process preceding the introduction of the Bill. The
consultation documents were sent as a matter of course to the following
groups:
• Age Concern
• Commission for Racial Equality
• Disability Rights Commission Scotland
• Equal Opportunities Commission Scotland
• Scottish Human Rights Centre
The following groups were identified as having particular interest in the
proposed legislation and were also provided with consultation documents:
• Guide Dogs for the Blind Association
• Hearing Dogs for the Deaf
• Riding for the Disabled Association
• Royal National Institute for the Blind
• Royal National Institute for the Deaf
• Scottish Gypsy Traveller Association
• Scottish Human Rights Centre
• Women’s Farmers Union
Internal advice was also sought to ensure that the proposals complied with the
Executive's equality strategy.
No specific equality issues were raised during the consultation process and
Guide Dogs for the Blind Association responded with generally favourable
comments on the welfare part of the Bill.
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6. How will policy be monitored and evaluated? How will improved
awareness of equality implications be demonstrated?
Many of the proposals in part 1 of the Bill might not be implemented even if
there is another fast spreading disease outbreak – wide powers already exist
under the Animal Health Act 1981 and the specific nature of the disease
would have to be carefully considered at the time. Ministers will have the
ability to issue guidance on the day-to-day measures which will include
biosecurity codes and provisions to license animal gatherings. The Executive
is committed to ensure that the mainstreaming of equality issues will continue
during the implementation of the legislation. Anyone who feels that they have
been discriminated against will have recourse to the usual channels of
complaint.
For Part 2 of the Bill, Scottish Ministers will issue guidance to accompany the
Bill once it is enacted. This guidance will comply with the good practice
equality requirements of the Scottish Executive. Part 2 contains many
enabling provisions which will come into force via Scottish Statutory
Instruments made under the Bill. The Scottish Executive will be required to
consult with relevant parties and this will include equality interests. The
consultations will be directed to as wide a representation as possible of
stakeholders.


573

2605

11 JANUARY 2006

Scottish Parliament
Environment and Rural
Development Committee
Wednesday 11 January 2006
[THE CONVENER opened the meeting in private at
10:00]

10:33
Meeting continued in public.

Animal Health and Welfare
(Scotland) Bill: Stage 1
The Convener (Sarah Boyack): I welcome
colleagues, members of the press and members
of the public to the meeting. I remind everyone to
put their mobile phones and BlackBerries to silent.
Our first agenda item is the final evidence-taking
session at stage 1 of the Animal Health and
Welfare (Scotland) Bill. As the lead committee on
the bill, our job is to report to the Parliament on the
key principles and provisions and to recommend
whether the general principles of the bill should be
agreed to. We have heard from a series of
witnesses with a range of expertise. Our final
panel comprises Libby Anderson from Annex
consultancy and Siobhan Mullan, who is a senior
clinical training scholar in animal welfare science,
ethics and law at the University of Bristol
veterinary school.
We do not seek opening statements from the
witnesses, but their written evidence has been
circulated to members. I hope that today’s
session, which is our first in 2006, will allow us to
catch up on some of the issues and questions that
arose during our previous evidence-taking
sessions and to probe in a bit more depth the
evidence that we have received so far. With those
thoughts in mind, I ask colleagues who would like
to kick off our questions this morning.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I would like to direct a question or two
about extended powers of slaughter to Libby
Anderson. As we know, the bill gives the minister
significant subordinate legislation powers, which
will enable him to act as he thinks fit in certain
circumstances. Presumably, when he does so, he
will have taken veterinary advice. Is that not
sufficient for you, given that he may have to move
very quickly?
Libby Anderson (Annex Consultancy): The
concern is that the bill is drafted in very broad
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terms and that it does not allow for appeal. You
are right to say that it makes provision for
veterinary advice to be taken, but, as you say, the
minister will have to move very fast. I want to
highlight the concern that, according to the
explanatory notes, animals that are 180km away
from the seat of disease could, theoretically, be
slaughtered. The committee has heard from
farmers that that power is very wide. People who
are interested in animal welfare and the
management of mass slaughter would also be
concerned about it.
Having said that, especially in the context of
what is happening at the moment and the
minister’s responsibility to protect citizens from
epizootic disease as well as to preserve animal
health, I must accept that the minister should have
such powers. I would like to be given more detail
on the nature of the advice that will be taken and
to see a greater possibility of appeal and
challenge.
Mr Brocklebank: Are you saying that you would
like more specific reference to the powers of the
vets in such circumstances to be written into the
bill?
Libby Anderson: There should be more detail
on the nature of the veterinary advice and on the
considerations that would be taken into account,
such as biosecurity measures. During the 2001
foot-and-mouth disease epidemic, there were half
a dozen challenges to the minister’s powers.
Those challenges were not successful, even
though it has now been accepted that the
contiguous cull went beyond the provisions of the
Animal Health Act 1981. We do not want that to
happen again. One challenge concerned animals
that had been brought into the house—five pet
sheep. Whether it was proportionate for the
minister to order the slaughter of those animals is
another question.
Mr Brocklebank: Would Siobhan Mullan like to
comment on the issue?
Siobhan Mullan (University of Bristol): In
general, I believe that it is important that veterinary
advice should be taken. I am less concerned than
Libby Anderson is about the extent of the bill’s
provisions. On this issue, I am happy with the bill
as it stands.
Elaine Smith (Coatbridge and Chryston)
(Lab): My question, which is for Libby Anderson,
follows on from the comments of my colleague
Ted Brocklebank. In paragraph 2.1 of your
submission, you say:
“The primary value of animals in Part 1 is economic,
economic considerations outweigh compassion and the
only redress required in times of mass slaughter is
financial.”

What other redress are you thinking about?
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Libby Anderson: There is no form of redress
that courts could order, other than financial
compensation. That is why it is necessary for us to
consider how proportionate the measures are.
When I made the comment about economic
considerations and compassion, I was not in any
sense making a personal remark about the
Executive or the minister. I was referring to a
policy that, as we know, is dictated furth of
Scotland. In the context of foot-and-mouth
disease, I was referring to trade considerations.
Peter Stevenson provided the committee with a
much better explanation of those than I could. The
European Union requirement for disease-free
status is not a terribly old policy and it should
develop. Trade and disease-free status should not
be set in stone.
I realise that I am getting away from your
question. However, given that only financial
compensation is available and given that the bill
promotes animal health and welfare standards, we
must set it in the context of our aspirations for
animal health and welfare.
Elaine Smith: I am interested in domestic
animals such as cats, dogs and the five sheep that
you mentioned. If pedigree domestic animals are
slaughtered
for
any
reason,
monetary
compensation is available, but that does not
compensate for the emotional impact of such a
move. Indeed, in paragraph 2.2 of your
submission, you say that the powers in the bill
“may not adequately
attachment to animals”,

reflect

the

public’s

emotional

by which you mean domestic and other animals. I
am not sure how such an aim could be achieved.
Are you suggesting that we should focus more on
prevention?
Libby Anderson: Definitely. In one very old
case, a judge who was able to award
compensation of only 5 shillings for a cat that had
been killed by someone said that the fact that he
could award compensation only to the cat’s
monetary value was a matter of regret, because
such a ruling could not reflect the owner’s
attachment to the animal. We need to bear such
matters in mind without unduly constraining the
minister. After all, I acknowledge the seriousness
of disease outbreaks.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): As far as disease control, vaccination
and powers of slaughter are concerned, I feel that
we need a robust process, and forcing someone to
go to court in the middle of a disease outbreak to
appeal a ministerial decision is a bit of a nuclear
option. Will you flesh out in some more detail what
you think an ideal process would consist of? Can
we put something into legislation that would help
to define the process? At the moment, we have
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contingency planning for disease outbreaks. Could
something in that process other than automatic
recourse to the courts provide a check and
balance on ministerial powers? What would be the
ideal process in that respect?
Libby Anderson: Contingency planning and
biosecurity are vital. Perhaps in any disease
outbreak the process should run its course and we
should pre-empt the need for challenges. I believe
that that is what you are getting at. I have not
really turned my mind to the specifics of the
matter, but perhaps it should be discussed further
by the Parliament or with the Executive. Perhaps
the matter could be dealt with in the current animal
health and welfare strategy, which is aimed at
disease control and can incorporate all sorts of
aspects.
Mr Ruskell: We have heard strong evidence on
the need for the bill to refer to veterinary advice,
perhaps in conjunction with ministerial powers.
How could we frame such a provision? Where
would it come in? Clearly, it would not come in
right in the middle of a disease outbreak, but it
would have to come in at some point. How can we
frame that meaningfully in the bill?
Libby Anderson: You are suggesting that there
should be a protocol on veterinary advice to
ensure that no delays occur. I should point out that
the contingency plan already exists; perhaps we
need to plan out scenarios to ensure that
everyone understands what they must do in any
given situation. Indeed, we must ensure that
people who keep animals understand their
responsibilities and what is likely to happen.
Mr Ruskell: So there should be a protocol on
veterinary advice with ministers.
Libby Anderson: Yes.
Mr Ruskell: Do you have any thoughts on this
matter, Siobhan?
Siobhan Mullan: Veterinary advice is crucial,
particularly before an outbreak. After all, when it
happens, everything moves very quickly.
Because many decisions were taken during the
foot-and-mouth outbreak, we are still poring over
the data and are even now unclear about what the
best policy was. It would be useful if the bill
stipulated that the situation must be reviewed and
that policies should be kept up to date with current
scientific knowledge and understanding. However,
to begin with, any policy should bring together the
minister and veterinary advice to ensure that, if
anything happens on any particular day, everyone
knows what has to happen and the machinery can
roll into action.
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10:45
The Convener: Thank you. We have pretty
much covered everything on part 1 on animal
health, so I would like to proceed to part 2, which
is about animal welfare.
Rob Gibson (Highlands and Islands) (SNP): I
am keen to look at the definitions of animals and
protected animals, which are in section 14 and
section 15. I have asked previous witnesses about
the alteration of the immediate environment of wild
animals such as deer. We must have a definition
that covers a particular set of animals. Do either of
you have any observations on the evidence that
we have heard so far?
Siobhan Mullan: Are you talking about
protected animals or the definition of protected
animals?
Rob Gibson: The definition.
Siobhan Mullan: I would like to see all
legislation being of the same standard. For
example, the Animals (Scientific Procedures) Act
1986 includes a species of octopus that would not
be covered by the bill, but in order to be consistent
and whatever the purpose of the legislation,
animals are either sentient or they are not. It would
be helpful if consistent definitions could be
achieved. It would be useful to include additional
species rather than, for example, removing the
octopus from ASPA. Consideration could also be
given to including animals before they are born or
hatched.
The bill clearly states that the minister has the
ability to extend the definition. It is clear from the
New Zealand Animal Welfare Act 1999 that the
New Zealand ministers were persuaded by
evidence of sentience. It is a matter of looking at
the evidence and making a decision. I favour
going further.
Rob Gibson: Other people may want to talk
specifically about that, and we will ask the minister
about it. However, I want to concentrate on the
extent of protection for wild deer, especially where
alteration of the environment is concerned.
Siobhan Mullan: There is no doubt that people
have a proportionate responsibility for the animals
with which they interact, including wild animals. It
is one thing if that interaction is very brief, but
feeding wild deer can have potentially dramatic
consequences on their welfare and behaviour. It
would be right if the bill were to include the
responsibility for any effect that people might have
on those potentially wild animals.
Rob Gibson: That, of course, would be difficult
to define. Should the words “potentially wild” or
something similar be included? We have to find
words that will capture the definition. I do not know
whether you can help us.
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Libby Anderson: The definition is about control,
rather than the wild animal. The deer or birds that
people feed may become temporarily habituated,
though not dependent, on what they are given.
They may get into the habit of coming for food, but
that would not mean that they were under control.
I am more aware than Siobhan Mullan that that
aspect of the bill has concerned you. I have never
seen the act of providing food as one that brought
animals under control, because ultimately the
animals are still free living and can survive by
other means.
I have had some other thoughts on the ways in
which animals are controlled—thoughts on
wounding and trapping, for example. I considered
one or two historic cases and it seemed that
judges considered the time during which an animal
was captured to be germane to the degree of
control that was exerted over it. Siobhan Mullan
spoke about time as well. The first case, which
was a sort of test case, involved a stag that was
hunted and captured and then killed. In that case,
the stag was ruled not to have been captive.
I also remember a Scottish Society for the
Prevention of Cruelty to Animals case that
concerned a fox trapped in a culvert. If a fox is
held captive not directly by man but by a dog at
the entrance to its earth, is it captive or not?
Duration might well be an important factor in
answering that question.
Rob Gibson: I take your point, but I want to
press an issue that vets and others have raised.
Fencing by roadsides and on estates affects the
way in which we consider deer as wild animals.
Increasingly, people want to keep deer off the
roads, and that might be considered as putting
more controls on the animals. However, altering
the environment of the area in which the animals
move would—as you suggest in your evidence—
call into question whether the animals fit the
definitions in the bill and whether they come under
the spirit of the bill.
Libby Anderson: The degree of control that is
exerted over the animals would be important; we
would have to consider whether they still had
enough freedom to move around. “Control” could
be interpreted as meaning something much tighter
than the situation that you describe.
Siobhan Mullan: If you consider the needs of
an animal that you accept is under control, and if
you consider actions that alter the animal’s ability
to satisfy those needs by itself, that might lead
towards a definition. If you take away an animal’s
ability to look after itself, you should have a
responsibility to provide whatever it is that you
have removed from it.
The Convener: Are the provisions in the bill
clear enough to allow land managers and non-
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governmental organisations to understand the
limits of the bill? There will always be differences
of interpretation, but is the bill as drafted robust
enough to withstand legal challenges that may
arise if people think it is fuzzy? We have to
consider that when considering exactly where to
draw the lines.

Three separate criteria are provided for in
subsections 15(a), 15(b) and 15(c); the drafting
should not make it look as if they are dependent
on one another.

Gamekeepers and land managers seemed
slightly nervous about some of the provisions.
Definitions of species will be critical and—as Libby
Anderson suggested—so will definitions of the
degree of control over an animal and the time
during which that control is exerted. Gamekeepers
and land managers would say that they are
helping animals by allowing them to be fed in
winter, but others might say that the responsibility
should be greater than that. We have to work out
exactly where the responsibilities lie, and we have
to consider whether the bill provides a sufficiently
robust framework so that everyone knows where
they are.

The issue of sanctuaries has been raised with
us quite often. Concern has been expressed about
whether local authorities have enough resources
to implement the provisions for sanctuaries.

Libby Anderson: The definition of protected
animals is not the only important issue—the
introductory sections of the bill have to be read
and the bill as a whole has to be considered, along
with people’s responsibilities. Does having control
over an animal mean being in charge of it and
being responsible for it? Would having that
responsibility make a person responsible for any
offence? Each section of the bill sets out different
criteria, but the bill has to be considered as a
whole. Section 15, if it is read on its own, might be
slightly misleading.
The Convener: If the bill as drafted is agreed to,
would clear guidance be required to pull together
all the sections to give people a relatively
straightforward explanation?
Libby Anderson: Yes. If there is a suggestion
that an offence has been committed, questions will
arise over whether someone was responsible and
whether the animal was under their control at the
time. To me, that seems to include some checks
and balances.
Siobhan Mullan: I agree; there was always
going to be a grey area in that respect. The
suggestion of combining sections 15 and 22 is
reasonable. The bill should make provision for the
things that the animal cannot sort out for itself.
The Convener: Okay. If no one else wants to
come in on that topic—
Libby Anderson: If I may, convener, I have a
point to make on the definition. Previous witnesses
have commented on the layout of section 15. I
agree with Mike Radford’s suggestion that the
word “or” should be inserted after section 15(a),
after
“of a kind which is commonly domesticated in the British
Islands”.

Siobhan Mullan: I agree.
The Convener: Okay. Thank you.

We have heard evidence that, although people
are broadly happy with the idea of licensing, their
worry is that small sanctuaries could be excluded.
The basis for that concern is that sanctuaries that
start out small can grow incrementally over time
and that those who are involved in managing them
may be unable to keep up with the increase in
size. Are the bill’s provisions for sanctuaries wide
enough? Are the licensing provisions sharp
enough and are they capable of being
implemented in light of the available resources?
Libby Anderson: I said quite a lot on that issue
in my submission. It was suggested that one of the
things that I should do in preparation for this
session would be to look at other animal welfare
legislation. Siobhan Mullan referred earlier to the
New Zealand Animal Welfare Act 1999. That is a
good model, as it is similar in structure to the bill.
I also looked at one of the latest pieces of
legislation on the subject, which is the Austrian
Animal Protection Act of 2005. The New Zealand
act does not say anything specific about
sanctuaries, whereas the Austrian act takes a halfway approach. It sets down the minimum
requirements for licensed premises, including
sanctuaries, but leaves regulation to the minister. I
appreciate that there is merit in that approach, but
I also appreciate the flexibility that an entirely
enabling bill provides. We need reassurance that
adequate provision will be made to meet the need.
The issue of sanctuaries is quite urgent. A number
of cruelty cases have involved sanctuaries—the
situation can deteriorate rapidly and large
numbers of animals can suffer. The SSPCA and
other animal welfare groups have campaigned on
the issue for a long time.
Section 24 is adequate as it stands, but the
secondary legislation should be produced more
quickly than the Executive proposes. I understand
that it will not be introduced until 2008. I would like
provision to be made along the lines of the
Companion
Animal
Welfare
Council’s
recommendation for a licensing scheme that
makes allowance for the registration of small
sanctuaries. Breach of a licence is a distinct
offence; if there is a requirement for a sanctuary to
have a licence, that licence can be removed.
Licensing allows for inspection and more
protection.
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I cannot answer the question on available
resources, because I am not clear about the level
of provision that has been made. Obviously, the
way in which local authorities spend their money is
up to them, but people are anxious that the
situation will vary from place to place.
Siobhan Mullan: I have no comment on the
question of resources. I understand why the
Executive proposes to look only at large
sanctuaries. Obviously, in that way, the largest
proportion of animals that live in sanctuaries will
be covered. However, I know from experience that
often, when people start ad hoc little places in their
back gardens—even when they do so out of
genuine kindness and concern—they are not
necessarily acting in the animals’ best interests. I
am keen for such sanctuaries to be licensed or
registered in some way. For example, they could
be made to keep records so that we have some
idea of the number of animals that go through
them. We need an ability to have an input into the
running of such places to improve standards and
encourage education. I am keen for the licensing
provision not to be limited to larger sanctuaries.
11:00
The Convener: A few witnesses have raised
that concern. The issue is how we require people
to make the local authority aware that they have
animals under their control. We must consider
what the trigger point or threshold would be. Libby
Anderson says that regular good inspections are
needed, but the issue is the point at which
somebody’s outfit becomes subject to inspection
and how the local authority will know when to
inspect it. Should that happen through tip-offs from
members of the public or should a more robust
process be put in place under which people are
required to notify the local authority when they
have X number of animals? We need to work out
who does what and who should have the
responsibility.
Libby Anderson: A registration requirement
would require people to inform the authorities that
they had a certain number of animals, but it would
not allow inspections in the way that a licensing
system would, nor would it have sanctions
attached to it. When complaints come through tipoffs by members of the public, that means that
there is a problem and that animal welfare has
been breached. The aim of the bill is to prevent
such problems.
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risk that extended licences will lead to a lesser
inspection regime. If we knew that a
comprehensive licensing and registration scheme
would be introduced reasonably soon, we would
be happy with the enabling powers. If we were not
confident about that, we could consider the
Austrian model, in which minimum standards for
sanctuaries are set down in an act, but the finer
detail is left to regulations.
Siobhan Mullan: The issue comes down to
confidence in what is likely to happen. There is no
problem with requiring people to say that they
have a certain number of animals, whatever the
minimum number is.
The Convener: We will test that issue with the
minister later to see how we establish that
confidence.
Elaine Smith: I have a couple of questions for
Libby Anderson and one for Siobhan Mullan. Libby
Anderson’s submission mentions mutilation and
we have had a lot of evidence about tail docking.
Is tail docking ever necessary—for example, to
prevent future suffering for working dogs?
Libby Anderson: The problem with exempting
working dogs across the board is that such an
exemption would be too general. A few weeks
ago, the committee heard excellent evidence from
Chris Laurence that docking newborn puppies’
tails causes suffering. Starting from that
standpoint, the problem with exempting working
dogs is that thousands of puppies would definitely
suffer pain. We have to balance that with the
possibility that undocked adult working dogs might
suffer injuries and would definitely suffer pain as a
result. That would be absolutely regrettable and I
would not like to think that my recommendations
might lead to such injuries, but we have to weigh
up—using a cost-benefit equation—which would
be the more serious and systemic welfare breach.
For that reason, my view is that no exemptions
should be made. If we were minded to make
exemptions, they should be for named breeders,
specific litters and known purchasers. Perhaps
that would get round the problem of tail injury.
Elaine Smith: That might also be a bit
complicated.
Libby Anderson: It might.
Elaine Smith: Surely the legislation should be
clear.

The Convener: I am trying to tease out how you
would change the bill to avoid that happening.

Libby Anderson: The bill will ban mutilations
but provide for exemptions, which will be made be
through regulations.

Libby Anderson: I would be fairly satisfied with
an assurance that there would be a full licensing
scheme with a shorter licensing period. Even with
provision for more frequent inspections, there is a

Elaine Smith: The section that will ban
mutilation seems to ban castration, but regulations
will deal with that. Is that correct? Siobhan Mullan
is nodding.
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Siobhan Mullan: That is my interpretation. Any
mutilation will be banned.
Elaine Smith: The explanatory notes refer to
“Normal farming practices such as castration”.

How will the provision apply to domestic animals
such as cats?
Siobhan Mullan: Castration will be banned
unless it is specifically exempted.
Elaine Smith: Will cats be exempted?
Siobhan Mullan: I presume so. You will have to
ask the minister about that.
Elaine Smith: It is not our job to presume, but to
bring out the evidence.
Siobhan Mullan: The bill will impose an
absolute ban.
Libby Anderson: I think that the Veterinary
Surgeons Act 1966 contains a list of exempted
procedures—will Siobhan Mullan confirm that?
Siobhan Mullan: Castration is still considered to
be mutilation.
Libby Anderson: Castration is still considered
to be mutilation, but it is permitted. We are going
into detail that we are not sure about.
Elaine Smith: Perhaps we will discuss the issue
with the minister.
Siobhan Mullan: You will have to ask the
minister; I do not think that what Libby Anderson
said is necessarily true.
Libby Anderson: A list could be made that
covered accepted procedures, which would
obviously include neutering.
Elaine Smith: In her submission, Libby
Anderson says of section 22, on ensuring the
welfare of animals, that
“This double qualification appears unduly weak.”

Will you expand on that? Why is it weak? What
would you have instead?
Libby Anderson: Could I quickly make a
correction to my paper, although it does not relate
to that question? In paragraph 6.5, I said:
“the offence of omission has been deleted from the
original 17(1) (and from Section 22(1) on the duty of care)”.

I am sorry—that is an error, for which I apologise
to the committee and the bill team, who have
probably scratched their heads over that.
I return to the provision on welfare. First, it is
excellent to place responsibility on the people who
are in charge of animals. My comment is on the
only matter that I wondered about. A person must
not fail to
“take such steps as are reasonable”

and an animal’s needs must be
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“met to the extent required by good practice”,

which, I have no doubt, depends on the codes that
will emerge. Offences include acts that are
undertaken without reasonable excuse. The New
Zealand Animal Welfare Act 1999, for example,
refers to a mental element. The bill could specify
“such steps as are reasonable”

or
“the extent required by good practice”.

Otherwise, the provisions are duplication.
Elaine Smith: Is the wording superfluous or
contradictory? Does it do any harm?
Libby Anderson: The more defences that are
provided under the bill, the more people will argue
that they have not treated their animals
inappropriately.
Elaine Smith: Is that why you say that the
provision is “unduly weak”?
Libby Anderson: Yes. It was felt that too many
defences were written into the New Zealand act.
Perhaps just one qualification is sufficient.
Elaine Smith: Convener, may I move on to the
question for Siobhan Mullan about unnecessary
suffering?
The Convener: Does Maureen Macmillan want
to come in on this point?
Maureen Macmillan (Highlands and Islands)
(Lab): Yes. I will come in on mutilations, if Elaine
Smith does not mind. I will pick up on a point
about working dogs that was given in evidence
before Christmas. The problem is how to ensure
that a puppy that is to have its tail docked is
genuinely a working dog and not just a dog of the
same breed. It was suggested that the best way to
do that would be for the matter to be in the hands
of the local vet. The local vet will know to whom
working dogs belong and who are breeders who
might sell dogs as pets. Would that be a strong
enough sanction against unnecessary docking?
Libby Anderson: If the committee is minded to
make any exemptions, it would be better to have a
register of breeders.
Maureen Macmillan: Does Siobhan Mullen
agree?
Siobhan Mullan: My only concern about that
suggestion has arisen already: the rules might be
bent because some vets are clearly in favour of
docking. For example, one way of getting round
the rules might be for one puppy from a litter to
become a working dog. On the whole, vets have a
good idea of whether their clients’ dogs are
working dogs. One advantage of the suggested
approach is that if it was up to the vet, at least the
animals would be seen by a vet, which may not
otherwise always necessarily be the case.
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Nora Radcliffe (Gordon) (LD): I should
probably have asked the vets this question. It
seems to me that if there is to be a tightly drawn
exemption it will be necessary to identify the
eventual owner of the dog. Identification of the
owner probably does not happen until the dog is
ready to leave its mother, but it might be desirable
to dock its tail when the dog is less than a week
old, if one accepts that the dog does not feel the
same pain when it is less than a week old. If we
accept that pain is a factor at a very young age,
might the exemption cover docking under
anaesthetic when the dog is slightly older and
when the owner is known? How would that change
the balance of pros and cons?
Siobhan Mullan: My opinion is that docking its
tail is painful for a puppy. It is potentially more
painful for a puppy than for an adult dog; the
puppy’s neurological system does not include
pain-damping effects because that function has
not yet developed. The question is whether that
harm is greater than the harm that is caused by
bringing an animal in and giving it an anaesthetic,
which is potentially risky because at that point
there is certainly much more to do. Later docking
would perhaps be more harmful but, having said
that, that approach might be a good way in which
to reduce the numbers that are eventually docked.
Nora Radcliffe: At what age, by and large, is a
puppy’s owner known?
Siobhan Mullan: That is usually known when
the puppy is aged eight to 12 weeks.
Nora Radcliffe: So it is still not an adult dog.
Siobhan Mullan: No.
Nora Radcliffe: Has it passed the stage at
which the neurological effect—
Siobhan Mullan: A general anaesthetic would
be required.
Nora Radcliffe: For a very young animal, that
could be—
Siobhan Mullan: Yes. Such factors must be
weighed up.
I will make one more point about mutilations. I
approach the issue from a slightly different angle. I
can understand why we might weigh the level of
pain at different times against the benefits of
avoiding future pain and so on, but I feel strongly
that we need to consider the issue in terms of
whether docking is something that is integral to the
animal. Is it central to the dogginess of the dog—
the telos of the animal? If it is, is that something
that we want to protect? Is it important for us to
keep those dogs as the dogs that we imagine? If
we take that first step of thinking that that is
important, the issue of weighing up future harms
and so on is much less relevant.
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Quite a few studies have examined countries
where docking of dogs’ tails has not happened for
a long time, and it has shown that there is not a
great incidence of tail injuries among dogs whose
tails would previously have been docked.
The Convener: Do you have that evidence?
Contrary evidence has been submitted to the
committee after a previous meeting when I asked
about the issue. What is the comparison with
countries in which tail docking has been banned?
What has been the impact, particularly on the
working dog population?
11:15
Siobhan Mullan: I can certainly find that
evidence for you.
The Convener: That would be helpful.
Siobhan Mullan: The specific issue on working
dogs is really about feathered dogs—it is not
about a pointer wagging its tail against a coffee
table. That can be sorted out. Why cannot we just
clip feathered dogs? That is a simple and
straightforward procedure that leaves the tail intact
for the dog to use as a signal.
Libby Anderson: I agree. I also agree with
Siobhan Mullan’s point about the integrity of the
animal. My only concern is that when a dog is
injured in the field, it will not be too worried at that
point about its dogginess. However, it is an
important point of principle.
Mr Ruskell: We heard some concerns that, if
Scotland and England and Wales end up with
different legislation on mutilation, people will just
drive over the border and have their dogs’ tails
docked there. What is the evidence on boundary
issues from Europe? Inevitably, there is different
legislation in different countries. Will you expand
on what might happen if we have different
legislation to England and Wales?
Libby Anderson: Do you mean specifically with
regard to tail docking?
Mr Ruskell: I mean with regard to mutilations.
Libby Anderson: I am not sure, I am afraid. I
would have to look that up.
Siobhan Mullan: More and more European
countries are banning the practice. Originally, it
was banned only in the Scandinavian countries,
but in the past 20 years such bans have spread.
However, given people’s keenness to have
docked dogs, I have no doubt that people will drive
over the border. There is an issue about
enforcement, but if MSPs and people in Scotland
want a ban, it is important to include that in the bill.
The cross-border issue should not be a reason to
omit a ban.
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Elaine Smith: I have a question for Siobhan
Mullan on unnecessary suffering. In your
submission, you discuss “reasonableness” and
state that it is

Elaine Smith: If people stopped intensively
rearing pigs, tail docking might not be required. I
suppose that that relates to the point that Libby
Anderson made.

“difficult to move away from what is common practice”.

Siobhan Mullan: Yes—assuming that there is
scientific knowledge to prove that. There is
increasing knowledge about farrowing crates. If
everything is weighed up—not only crushed
piglets, but other forms of piglet mortality and so
on—and there are smaller litters so that there are
fewer weak piglets, it will be found that mortality
rates and the number of live pigs that can be sold
at the end of the day under farrowing-crate and
free-farrowing systems will be pretty similar.

In paragraph 8, you state:
“it would be difficult to see how some of the husbandry
methods that cause suffering and have been banned in
other EU countries continue to be ‘necessary’ in the UK
except that these methods are common practice.”

Will you expand on that and perhaps give us some
examples? The point is also made in Libby
Anderson’s paper, in which she states that the
system of intensive rearing of pigs leads to a
requirement for tail docking. I suppose that a
question arises about whether that affects the
pigginess of the pig—all the issues start to
interrelate.
Siobhan Mullan: It might be helpful to start with
an example from the UK. Until relatively recently,
all piglets were castrated, but now, as a result not
of legislation but of one of the farm assurance
schemes, almost no piglets are castrated. People
want to be part of the scheme, and castration is
not allowed under it. Castration was a common
practice but, almost overnight, it was shown that it
was not necessary, so there has been a big
change.
In Scandinavian countries, the use of farrowing
crates is permitted only for one week. In
Switzerland, they are not permitted at all and there
are free-farrowing systems. Some countries have
brought in regulations against what we know as
the battery cage prior to the European Union’s
2012-20 plan—those countries are leading the
way.
Elaine Smith: Do you mean that the bill may
outlaw some of those practices, but that people
will expect to continue to use them, despite the
fact that they will be breaking the law?
Siobhan Mullan: I suppose that something
being common practice is an excuse in a way,
because it is seen as reasonable to do what
everybody else does. The intention may be to
improve welfare, but basically there will be no
improvement if welfare is bad across the board.
Bad welfare will simply be standard practice.
Elaine Smith: What should be done?
Siobhan Mullan: Under the New Zealand act,
the welfare of animals is ensured because they
must be treated in accordance with good practice
and in the light of scientific knowledge. Something
about scientific knowledge could be included in the
bill so that people cannot simply say, “Well, we’ve
always done this.” Piglet mortality rates in systems
and the fact that certain practices are unnecessary
could be illustrated. That would be helpful.

Elaine Smith: Are you suggesting that the bill
should be changed to include such a provision?
Siobhan Mullan: It would be useful to have
something in the bill about practices being in
accordance with scientific knowledge.
Nora Radcliffe: I want to ask two questions.
First, an earlier witness suggested that inspectors
should be allowed recourse to something like a
care order that would give people a chance to
amend their behaviour to look after their animals
properly. Do you want to comment on that
suggestion?
Libby Anderson: The value of care notices is
that they allow rapid intervention. The system that
we would have would be analogous to that under
the welfare of farmed animals regulations, in which
there are care notices. Such a system would allow
for rapid intervention to bring welfare up to a good
standard.
I am trying to remember what the New Zealand
act says about care notices. It requires an
application to a court, so the process is not quick.
The equivalent Austrian act does not contain a
specific provision, but an inspector can require
that standards be improved. The system that we
envisage would be analogous to that under the
farmed animals regulations. It would allow rapid
intervention and much more prevention. I think
that such a system is generally supported.
Siobhan Mullan: I support what has been said.
The system that has been described has worked
well so far; companion animals and farm animals
would be brought to the same level. We should try
to prevent issues being dealt with by the courts
and to improve matters before that stage is
reached.
Nora Radcliffe: Who should be inspectors, how
should they be trained and should there be a
qualification standard or different qualification
standards?
Siobhan Mullan: I do not have too much to say
about that. Whether inspectors come from a
charity, a local authority or whether they are vets
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does not matter too much, but a minimum level of
competence will be needed, for which there should
obviously be an assessment system. Perhaps
there should be a register. Across the board, some
local authority inspectors are very good, but others
are not so knowledgeable. Some use the vets in
their area to do the job. It is not necessary for an
inspector to be a specific type of person or to have
a specific competency level. Different competency
levels would be needed for the different matters
that inspectors would have to deal with.
Libby Anderson: It would be helpful to have a
framework of competencies. The inspectors that
are envisaged under the bill are the state
veterinary service, the local authorities and the
Scottish Society for the Prevention of Cruelty to
Animals.
Individual
inspectors
would
be
authorised, but it is not clear to me how the work
will be divided and I am not sure what the
difference is between the investigations and
inspections that the bill envisages.
That said, there should be a consistent
approach. Local authorities have been somewhat
unfairly criticised in some of the previous witness
sessions. The authorities have qualifications as
well as a trading standards certificate in animal
welfare, which is the sort of objective certification
that could be applied. The SSPCA has extensive
training procedures. Other organisations help local
authorities and interact with them. That could be
codified to provide us with a national approach,
which would be very helpful.
The Convener: Okay. This has been very
useful; it was useful for members to ask a range of
overview questions as well as to dive into the
detail. I thank you very much for attending and for
your advance evidence.
11:26
Meeting suspended.
11:28
On resuming—
The Convener: I welcome Ross Finnie, the
Minister for Environment and Rural Development,
and his officials. You will be aware that we have
been interrogating the bill for some time now. I
hope that you have been kept up to speed with
that. We have quite a few questions for you.
However, before we get to our questions, do you
want to make a brief opening statement and
introduce your officials?
The Minister for Environment and Rural
Development (Ross Finnie): Thank you,
convener. Because we are dealing with health and
welfare, we are well represented across the piece.
With me are Charles Milne, who is the chief
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veterinary officer for Scotland; Claire McGill and
John Paterson, who are from the solicitors
division; and Neil Ritchie and Ian Strachan, who
are from the animal health and welfare strategy
branch.
I want to make some very brief remarks, as the
committee has been interrogating the bill for quite
a substantial time and is familiar with the issues.
My reading of the evidence is that there has been
widespread support for the principles of the bill
and that it has received a very positive reaction.
That is largely because the bill will, for the first
time, introduce an enforceable duty to ensure the
welfare of animals and to bring the law on pets up
to date with the law on farmed livestock. It will
bring together and simplify more than 20 pieces of
legislation, some of which are very old indeed. It
will enhance the Scottish Executive’s powers to
respond to an outbreak of a fast-spreading animal
disease.
11:30
Given that I have been watching the committee
carefully and reading the Official Report, it might
be helpful if I make a couple of remarks about my
reaction to some of the issues that have been
raised. Some people consider that the powers
should be subject to greater constraints. In
particular, it has been suggested that the wording
of the slaughter powers is so broad as to make it
virtually impossible for them to be challenged in
the courts. I take issue with that interpretation
because although there is no statutory right of
appeal against the exercise of powers under the
Animal Health Act 1981, judicial review is available
to challenge any decision to exercise those
powers. In the health part of the bill, the Scottish
ministers may, if they think fit, cause animals to be
slaughtered with a view to preventing the spread
of disease. I put it to committee members that
although the powers of slaughter in new schedule
3A to the 1981 act are undoubtedly wide, they can
be exercised only with a view to preventing the
spread of a disease and in a manner that is
proportionate and reasonable and which respects
human rights. It therefore seems incorrect to
suggest that judicial review could not be mounted.
A number of persons have suggested that
ministers should be compelled to seek veterinary
or other advice prior to exercising those powers. It
is inconceivable that a minister would exercise a
random power of slaughter without taking advice
from somebody. However, my concern for the
drafting of the bill is more that it is not just the
advice of the chief vet that one might have to
seek, because the nature of the disease might
involve a number of scientific bodies. There might
be other elements, particularly if the disease has
been trawled through the World Health
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Organisation, the European Commission or the
European Parliament. I believe that people must
trust that ministers will not randomly seek to
slaughter animals. It would be extremely difficult to
try to put into the bill an inclusive list of all the
persons to whom a minister might have recourse.
I also want to clarify the biosecurity codes
position. It has been put to members that including
both mandatory and discretionary best practice is
confusing. The importance of good biosecurity
simply cannot be overemphasised and there
remains evidence that animal keepers are failing
to take adequate biosecurity measures to protect
against the incursion of animal disease. The bill
requires that the industry and other related
interests be consulted on the detail of the
proposed codes and, by working jointly on those,
we will make clear the circumstances in which
mandatory measures apply.
Moving to animal welfare, there has been some
discussion in evidence about the definition of a
“protected animal”. The term
“under the control of man”

implies a broader spectrum of control than the
traditional concept of a person being responsible
for an animal. It covers the various interactions
that man might have with an animal, which can
include owning, keeping, caring for or even
trapping an animal. Defining that term further in
the bill is not likely to aid interpretation. More
worrying, it could risk excluding situations that
ought to be included in the scope and mischief of
the bill.
I emphasise that wild animals living in the wild
are not covered by the scope of the bill, but are
covered by other legislation. The bill will not affect
the traditional sport of shooting animals such as
deer or pheasants in the wild because they do not
fall within the definition of protected animals.
Although
those
animals
are
commonly
domesticated in the British isles, they are not
under the control of man and live in the wild at the
time of shooting and are therefore outside the
scope of the bill. The bill will, however, cover wild
animals such as pheasants during any period that
they spend under the control of man prior to the
release into the wild.
I know that the committee heard suggestions in
earlier evidence sessions that it would be sensible
if the new provisions for securing welfare, which
are in section 23, provided inspectors with the
power to issue a care or improvement notice in
situations in which they considered that an
animal’s needs were not being met. When that
suggestion was first made at an event in the
Parliament some time ago, I was initially attracted
to the idea, so I listened carefully when the
proposal was suggested to the committee.
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I genuinely believe that such a measure would
support the bill’s central principle on the duty of
care, as it would allow us to seek to educate and
inform the public of their duty to ensure the welfare
of animals for which they are responsible.
Therefore, if the Parliament agrees to the
principles of the bill, I intend to lodge an
amendment at stage 2 to enable inspectors to
issue care or improvement notices. I have no
doubt that such a measure, coupled with the duty
of care, will send the clear message that
unnecessary suffering is abhorrent and that, in the
st
21 century, human responsibility for animal
welfare will be actively promoted, nurtured and
recognised in Scotland.
I hope that my comments have been
constructive and of assistance. I will be delighted
to take the many questions that committee
members no doubt wish to raise.
The Convener: Thank you. We were particularly
keen to hear the minister’s commitment to lodge
an amendment to the bill to provide for care or
improvement notices. I think that all members will
welcome such a move. The issue has certainly
been raised by a few witnesses and was
discussed again this morning.
Richard Lochhead (North East Scotland)
(SNP): As the minister mentioned, the powers of
slaughter have been a cause of some of concern.
One theme in the evidence that we have received
has been the need to balance the emergency
powers that will be given to ministers with the
need to hold ministers to account on their use of
those wide-ranging powers. I am concerned about
the nature of the advice that the minister would
receive. I accept that, as he said in his opening
remarks, he might need to take advice from
person X, Y or Z, but there is some ambiguity
about the persons from whom he would need to
take advice in such circumstances. One source of
concern is that people are not sure about the
extent to which the minister would be required to
take advice from certain bodies and organisations
and the extent to which such advice might be
published and be subject to challenge.
My second question is about the ministerial
power to slaughter animals to prevent the spread
of disease. The minister will be able to slaughter
any animals he thinks fit, including wild animals,
regardless of whether the animals have been
affected by the disease. The minister will no doubt
accept that embarking on the slaughter of wild
animal populations could have huge ramifications
for Scotland. Images of wild animal populations
being slaughtered could have an impact on
tourism, but such a slaughter could also have an
impact on rare breeds and rare species. Given
that the power is so wide-ranging, will the minister
explain under what circumstances he envisages
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the power would be used? Before he took a
radical decision to slaughter wild animal
populations, what advice would he take? To what
extent would the Parliament be consulted?
Ross Finnie: Richard Lochhead raises several
issues. I fully appreciate that how we control
disease outbreaks is extraordinarily important. The
way in which ministers exercise the broad powers
that are proposed in the bill is a serious matter.
Fundamentally, ministers understand that, in
introducing legislation that seeks to provide them
with such wide powers, they must be clear about
what responsibilities they are taking on. However,
we should be clear about the fact that the powers
are for dealing principally with a range of exotic
diseases, which are not confined to the most
recent example of foot-and-mouth. Scotland could
be susceptible to a range of exotic diseases.
As I said, it seems clear to me that the person
who will most likely tender advice on precisely how
we should deal with a particular exotic disease
that has, regrettably, been found in Scotland is
principally the chief vet. The nature of the disease
may be such that we also need to take advice on
the scientific evidence from the chief scientist in
Scotland and, given that the United Kingdom is a
single epidemiological unit, on a UK basis too. It
may also be the case that the nature of the
disease—for example, the way in which it has
spread or its source—is such that the European
Commission Standing Veterinary Committee or
the World Health Organisation will have a role to
play. The advice that ministers seek will depend
on the disease with which they are dealing. It will
be incumbent on ministers to listen to those
people who have demonstrable expertise on the
disease before coming to a view on exercising
whatever powers are necessary.
Depending on the nature of the disease, it may
well be possible, mercifully, to have recourse to
vaccination. That option may be open to ministers,
but there are some exotic diseases that cannot be
controlled by vaccination. That is why ministers
must have a broad power. Such diseases move
incredibly swiftly. As the minister who was in
charge during the foot-and-mouth outbreak, I can
say that from personal experience. During that
outbreak, I would attend a meeting every morning,
not to direct the slaughtering of animals but to
listen to the chief vet and to other scientific advice
from people who were properly qualified, to find
out what their best judgment was on where and
when to authorise the necessary decisions.
Ultimately, I had to be responsible to Parliament
for the actions that were taken.
My difficulty is how all that could be expressed in
the bill. The danger is that if we listed some but
not all of the people to be consulted, at the outset
of an outbreak we could get into a legal dispute
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about who had consulted whom while the disease
was spreading and posing a threat to wild animals.
The quicker one can act to contain a disease, the
better. Although it may be highly regrettable that
any animal has to be slaughtered, ultimately we
are seeking to terminate the spread of disease
swiftly so that it does not spread to a wider
population.
During the foot-and-mouth outbreak, especially
in the south of Scotland, one of the key pieces of
advice that came to the fore was that farmers
should try to keep their cattle indoors. Members
may recall that at the time of the outbreak
substantial numbers of cattle were still indoors. It
was imperative that veterinary staff and other
animal health people sought to ensure that those
animals were not infected. Although, unfortunately,
we failed to do that in some cases, by and large
the cattle stock was preserved. If the disease had
spread into the herd that was being kept indoors,
we would have been in even bigger trouble. That
is the fundamental point.
I can understand where Richard Lochhead is
coming from when he says that the proposed
powers are draconian but, frankly, if one is to deal
effectively with a fast-moving and highly
contagious disease, one must have the necessary
range of tools and take advice from those who
know what they are talking about. I appreciate the
member’s fear, but do not accept his suggestion
that ministers would authorise slaughter randomly.
I do not think that anyone of any political colour or
persuasion would carry out such action.
Richard Lochhead: I accept much of what the
minister says. I guess that should such awful
circumstances ever arise, transparency would be
of the utmost importance in ensuring that
Parliament understood what advice was sought
and was involved in that process and in assessing
how the advice was responded to. The committee
will no doubt deal with those issues in its report.
There is one other issue on the evidence that we
have received that I want to raise. It has come to
our attention that the definition of which animals
will be covered by part 2 of the bill, which is on
animal welfare, is limited to vertebrates. The
minister will be aware that there has been some
suggestion that that definition should be widened
and that the inclusion of invertebrates and other
animals such as lobsters and crabs should be
considered because of emerging evidence that
they may experience pain and suffering. The
committee has received conflicting evidence, so it
will be interesting to hear whether the minister
agrees that there is growing evidence that such
animals experience pain and suffering. If those
animals were included in the bill, how could the
way in which lobsters were killed or cooked be
policed without having an inspector in every
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kitchen and restaurant in the land? The committee
is addressing that debate. How does the minister
intend to respond to it?
11:45
Ross Finnie: There is a growing body of
evidence on the issue of such animals’ ability to
feel pain. However, I respectfully suggest that that
evidence is, at best, inconclusive. I may ask
Charles Milne to elaborate on the issue in a
moment. Because the evidence is inconclusive,
we need to consider the purpose of the legislation.
The purpose of the legislation is to create a
criminal offence, the test for which will be proof
beyond reasonable doubt. I do not think that we
can legislate to create a criminal offence when
there is fundamental doubt about whether the
species to which the offence relates experience
pain in the way that has been described. It is not
responsible to extend the scope of the bill to
include such species when we have already built
in the possibility that we would be unable to
proceed with a criminal prosecution. That would
make the bill a meaningless piece of legislation. I
would like the chief veterinary officer to give his
opinion on the issue that Richard Lochhead has
raised.
Charles
Milne
(Scottish
Executive
Environment and Rural Affairs Department):
The question revolves around whether such
animals consciously experience pain. We accept
that they have nociceptors and that they can
sense more than stimuli. However, the question
whether they have the ability to suffer pain, which
is a conscious process, is altogether different. It is
right to say that the scientific jury is still out on that
question.
It is fair to say that invertebrates and mammals
separated a long time ago in evolutionary terms
and have followed different development
pathways. Scientific opinion is that consciousness
has developed in vertebrates since that
separation. That is not to say that consciousness
could not have developed separately in
invertebrates, but to date there is no evidence that
they have the neural structures that we have that
enable us consciously to experience pain. I can
give some examples of that. In humans, the seat
of consciousness is the neocortex which, as its
name implies, is quite a recent development.
Individuals who have damage to the neocortex
can sense noxious stimuli but do not experience
an unpleasant sensation of pain. Unless animals
have that neural ability and consciousness, having
the ability to nocicept—to sense noxious stimuli—
does not necessarily mean that they have the
ability to sense pain.
We need to do further work on invertebrate
species to determine whether they have the
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neurological capability of consciousness. Various
physiological experiments could also be done to
determine whether they show behaviour that
would indicate that they have a conscious state.
Such evidence is not yet complete.
The Convener: I understand that scientific
judgment can change over time and evidence can
develop. There is already debate about the issue.
The evidence that we have received indicates that
some would argue that the case has been made,
although you say that there is disagreement. I
understand that, under the bill, should you or the
minister take a different view, there is provision to
use secondary legislation to introduce measures
that would change the position. The bill allows for
a future change of view.
Ross Finnie: That is absolutely correct. It is
nonsense to say that almost anything that we do
politically is set in stone. That is a rather foolish
position to take. Richard Lochhead asked me a
direct question about the bill as it stands. My
position is that it is impossible for me or anyone
else to prosecute a case when the chief vet, if led
in evidence, would suggest that, although there
are issues to be resolved, those issues are not yet
resolved. However, you are right to say that, if the
position developed and a different view and body
of evidence emerged, we would not have to have
recourse to primary legislation to make a change,
because the provisions will be in secondary
legislation.
Nora Radcliffe: What on-going investigation is
there in this field? Do you know of any on-going
experimentation?
Charles Milne: Work is being done, although I
could not quote you the individual pieces of work.
Ross Finnie: If that work were to develop, two
issues would arise. Particularly in the case of
lobsters, the issue of whether the issue was a
welfare one per se or came within the ambit of
slaughter regulations would arise. At the moment,
such species are excluded from slaughter
regulations simply because they do not meet the
tests to which the chief vet has alluded. We should
not confuse slaughter to prevent the occurrence of
disease and the slaughter of animals that are
being bred or used for human consumption.
Essentially, the bill does not address slaughter
immediately prior to the point of human
consumption.
Maureen Macmillan: Perhaps we could discuss
mutilations, which you did not mention in your
opening remarks. We have probably received
more evidence on that than on any other part of
the bill. There seems to be some confusion about
whether standard farming practices, such as the
tail docking and castration of lambs, will be
allowed under section 18. Questions have been
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raised about whether such practices should be
allowed or whether the standard practices should
be changed. For example, the docking of pigs’
tails might not be necessary if farrowing crates
were made illegal. There is a question as to
whether the mutilations are of benefit to farmed
animals or whether there are other ways of
addressing the problems that those mutilations are
supposed to solve.
There is also the question of the docking of
dogs’ tails. We have had conflicting evidence
about whether extremely young puppies can feel
pain and about when tails should be docked, if
they should be docked at all. Obviously, interest
has centred on working dogs and how we define
them. If the docking of working dogs’ tails is
allowed, how can we ensure that it is not the breed
that is exempted but only those members of that
breed that are genuine working dogs? Could you
give me your thoughts on those issues?
Ross Finnie: I am sorry that I did not raise the
issue earlier. However, perhaps it is better that it
was raised specifically in a question.
Current farm practices, including castration, are
not prevented by the bill. The position is that
although, as always, there is a range of opinions
suggesting that there might be other practices that
could be used, the evidence that was before me
when I approved the bill did not enable us to find
satisfactory alternatives to the present practices.
Charles Milne might want to elaborate on that.
The opinions of the chief vet and of vets in
general support our view that the issue of the
docking of dogs’ tails is to do not only with pain but
with the function that the tail is intended to perform
for a dog. We are absolutely clear that the serious
evidence is that the issue should not be decided
by what people think a breed should look like. A
dog was intended to have a tail and we wish to
ban the practice of tail docking. Although I know
that our view is not binding on vets, it is important
to note that for quite some time the leading
veterinary associations have not supported tail
docking. Exemptions will not be on a breed basis.
Ian Strachan might wish to elaborate on that. We
will not grant blanket exemptions; they will almost
be made litter by litter according to the work in
which animals will engage.
Maureen Macmillan: Are you considering
registration of breeders who raise dogs for work?
Ian
Strachan
(Scottish
Executive
Environment and Rural Affairs Department):
We have not considered registering breeders of
working dogs. We considered ensuring that the vet
who conducted the docking operation had seen
evidence and was satisfied that the pups from
litters had a very good chance of being working
dogs. Evidence that we thought of might include


586

2630

the fact that a breeder was a member of a gun
club or held a shotgun licence and could show that
he went out sport shooting.
The minister was right to say—and I emphasise
this point—that any exemption that we intend to
make will not be on a breed basis. I listened
carefully to the evidence that the committee took
this morning and I fully accept that it is impossible
to identify which pups from a litter will end up as
working dogs, so we think that the compromise
must be to work on a litter-by-litter basis.
Maureen Macmillan: I will press the minister on
farmed animals. Is there a case for changing some
farming practice so that mutilation of pigs, for
example, is no longer necessary?
Ross Finnie: As I said in my initial reply, I
accept that some people take that view, but a
balance is involved. Charles Milne will answer the
specific point.
Charles Milne: Maureen Macmillan mentioned
docking of pigs’ tails. Existing legislation requires
pig owners not to dock, unless not docking would
create a problem. Of course, pigs explore with
their mouths. On farms where docking does not
occur, significant injury to tails and significant
carcase damage occasionally occur, so tail
docking is the lesser of two evils and it continues.
The Scottish Executive Environment and Rural
Affairs Department has funded a vast amount of
research on various mutilations of farm animals
and particularly on how we could use anaesthetics
or different techniques to reduce pain when lambs’
tails must be docked. We also take advice from
the Farm Animal Welfare Council, which is an
independent organisation that advises us on
welfare issues, including mutilations. In a raft of
ways, we receive advice that can impact on our
legislation.
Maureen Macmillan: Do free-range pigs bite
one another’s tails or does that happen only when
pigs are intensively farmed?
Charles Milne: Free-range pigs can do that.
The situation is complicated. Pigs may bite tails in
systems that have excellent management and all
sorts of enrichment but not bite tails in poor
systems. As I said, the existing legislation says
that farmers should not dock tails unless there is a
problem. We must accept that considerable
welfare problems are associated with pigs. In the
extreme case, when tail biting progresses to the
ultimate extent, cannibalism can occur. Ideally, we
do not want tail docking to be undertaken. In some
respects, allowing it in pigs and lambs but not in
puppies is an anomaly. However, we must
balance the good to the animal against the injury
to it. In such circumstances, there is a strong
argument that docking alleviates suffering.
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Maureen Macmillan: Do you foresee difficulties
if the law in Scotland on tail docking of dogs is
different from that in the rest of the UK? Will
people use facilities in England when they want
tails to be docked cosmetically?
12:00
Ross Finnie: Yes, I do, which is unfortunate.
Clearly, the matter can be determined on the basis
of the evidence that the committee has, but as you
are aware, Westminster will decide the issue on a
free vote. I will not explore the conscience issue,
convener; I will leave that for your deliberation.
The Convener: That would be wise.
Ross Finnie: I thought that I would strike a
happy note by making that suggestion.
The problem concerns me, but I do not have any
immediate solutions. The position came as a bit of
a surprise because our earlier intelligence said
that the provision in the English bill would mirror
ours. We may know what will happen by the end
of this week, because the vote may have taken
place. I am always unhappy about passing
legislation that has obvious routes for people to
obviate the intention of the law. I do not wish to fly
any kites during the committee meeting, but your
question deals with a matter that exercises me,
and my officials will consider whether there are
measures that could dissuade people from taking
advantage of the situation.
The Convener: That might be worth considering
over the next few weeks, in advance of the stage 2
discussions.
Ross Finnie: I am sorry; I mean that we will
address it immediately. I do not mean that I will
dwell on the matter. There are a number of
possibilities, but I am reluctant to float them and
have them leap out as real possibilities because
they might not be sensible for legal and drafting
reasons. However, we are addressing the matter.
The Convener: The issue has come up in
several evidence sessions in which we have
discussed the position in the UK and the
comparable situation on the continent. It would
help if you could give us that feedback by stage 2.
Ross Finnie: There is evidence on that.
Mr Brocklebank: I am sure that sporting
interests are encouraged to hear that the bill is in
no way intended as a covert attack on those in
Scotland who are interested in shooting wild
game, stalking deer and shooting pheasants. You
defined a wild animal as an animal that was wild
when it was killed. However, the difficulty is that
pheasants and deer are sometimes under the
control of man—young pheasants are reared in
cages and deer may be fed to see them through a
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bad winter. Will not there be difficulties, particularly
in respect of the section on abandonment, in
establishing when a wild animal is under the
control of humans and when it is in the wild and
free of that control?
Ross Finnie: You would expect me to say no,
which is what I will do, but I will also elaborate.
This is not about pandering to shooting interests or
to anybody else. It is about taking a pragmatic
view and having a statute that properly addresses
the position of animals that are controlled by the
humans who have a clear responsibility for them,
so that, if necessary, we can direct a criminal
charge on a burden of proof and secure a
prosecution. Pheasants are under human control
when they are being reared, and they are released
on the basis that they are in the physical condition
to look after themselves. Regardless of the bill, a
body of case law suggests that in determining that
condition there is no conflict with your point about
control. We are satisfied that the bill does not cut
across that.
Mr Brocklebank: We have heard evidence that
even for a period after animals are released into
the wild, they often require a degree of support. To
that extent, the animals are still under the control
of the people who have reared them.
Ross Finnie: I am reluctant to get into that. It is
a bit like asking when is a door not a door—when
does released not mean released? It is an
interesting question. Perhaps John Paterson
would like to assist with the definition.
The Convener: That would be useful, because
the issue has come up week after week. It is about
what happens in the winter a year after the
animals have been released.
Ross Finnie: With respect, that is different. If
one is actually controlling them, that is slightly
different.
The Convener: That is what we want to tease
out. It has not been treated as totally separate in
previous evidence sessions.
John Paterson (Scottish Executive Legal and
Parliamentary Services): Our view is that, if one
puts out food for the birds, they are clearly not
under the control of man and one is not
responsible for them. The same applies to deer.
However, a question arises if someone releases
pheasants that they reared. Is that person
releasing the pheasants or abandoning them? It
appears to us that the question is answered by the
fact that the young birds are not dependent on the
person who is releasing them at the point at which
they are released.
If someone takes a cage of young chicks that
cannot support themselves, sets them down in a
field and walks away, that would be abandonment.
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On the other hand, if they are released at a stage
of rearing when they are able to fend for
themselves, that would not be abandonment
because the person would not be disregarding
their responsibility for the chicks. People are
responsible until the point of release, but at that
point the animals become wild. There might be a
short transitional phase during which someone is
still feeding them, but essentially they are wild.
Rob Gibson: Many people are particularly
concerned about deer. I heard what the minister
said, but we took evidence earlier about altering
the immediate environment of wild deer—for
example, by fencing them in to prevent them from
crossing a road. Another issue is whether feeding
deer in the winter makes them dependent. Are you
clear that the people who will have to comply with
the legislation will know exactly where they stand?
Ross Finnie: It depends on what one wishes to
do. As John Paterson said, if one wishes as a
matter of humanity to provide additional support
and protection for the animals but they are still
capable of looking after themselves, what is the
risk? Someone who did that would not be liable to
the accusation that they had committed a criminal
offence.
Rob Gibson: So the important point is the
degree of protection.
Ross Finnie: No.
Rob Gibson: That is why I wondered—
Ross Finnie: I understand that there are
practices that confuse the issue, but on the point
about how individual citizens will know that they
are liable, our evidence makes it clear that a wild
animal is protected only when it is being reared.
After it has been through the rearing process and
has been released, it is not protected.
Mr Brocklebank: There is one other anomaly
that you might like to address. I understand that
farmed fish are dealt with under the bill, but what
about managed fish? That includes, for example,
lochs that are stocked with trout. To all intents and
purposes, the fish are wild until somebody catches
them. Are they covered by the bill?
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within the scope of the bill. If, on the other hand,
the pond was really not much more than a big
quarry, and a large number of fish were released
into it, which were not able to sustain themselves
and required supplementary feeding, that could be
viewed as a type of fish farming—of a “catch your
own” rather than “pick your own” type. Such fish
would be protected animals, because they would
be under the control of man. It is not possible to
say whether fish in a stocked pond are covered;
that will depend on the circumstances.
The Convener: Presumably best practice will be
set out. What you have explained sounds like
common sense, but people will have to make
decisions based on individual circumstances.
Translating the detail of the bill into best practice
advice will be critical in letting people know where
they stand.
Ross Finnie: Yes; there will be guidance.
Mr Ruskell: I want to return to the issue of
ministerial slaughter powers. I accept totally what
you said about the need to move swiftly in an
epidemic, such as foot-and-mouth, but you also
said that there are checks and balances in the
system based on judicial review of whether your or
your successors’ decisions are proportionate and
reasonable and respect human rights.
Surely we should try to avoid having a judicial
review in the middle of a disease outbreak, when
we are trying to move swiftly. The most
appropriate way forward would be to ensure that
you draw on adequate advice, whether veterinary
or scientific, to try to avoid having numerous
judicial reviews during a disease outbreak.
You said that you would definitely contact and
take advice from veterinary and scientific bodies
during the outbreak of a disease. What would be
the problem with including those stakeholders in a
protocol or requiring such a protocol to be
established through the bill? I am not saying that
we should name organisations in the bill, but what
would be the problem with establishing in the bill a
framework, protocol or process for consulting
them?

Ross Finnie: If someone is deemed to have
bred the fish, yes, but they would not be covered
at the point at which they are released into the
pond, when one assumes that they are capable of
looking after themselves.

Ross Finnie: I do not think that we could ever
prescribe something that would deny any citizen
the right to seek a judicial review. Irrespective of
what we might do to eliminate the possibility of
that, we will never eliminate it; people have the
right of recourse to the court.

Ian Strachan: I will expand on that a little. It
would depend on the individual circumstances
such as the number of fish in the pond and the
size of the pond. You heard evidence earlier that
the pond could be several acres. If someone
released a few fish into that pond for sport fishing
and they were able to fend for themselves, they
would be, in effect, wild animals and would not fall

The advice taken would depend on the nature of
the outbreak. For example, during the foot-andmouth disease outbreak, it was regrettable that
some herds of cattle were caught by the
provisions used. They were also caught by the
BSE regulations, which are about not slaughter
but disposal and whether the BSE prions might be
released by the use of pyres, which we were
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regrettably still having to use. One would not wish
to have recourse to using pyres but, in those
circumstances, we did. That brought in a range of
potential consultees. We had to move
extraordinarily quickly to deal with the BSE
committees, which involved the Scottish
Environment Protection Agency and our taking
veterinary advice.
I have difficulty in seeing what could be done in
such circumstances if the objective is to give clear
guidance that will not induce unnecessary court
actions, because once one starts to be
prescriptive about who is brought in, one opens
oneself up to judicial review if someone believes
that the list of consultees is not right. We had five
judicial reviews in Scotland during the course of
the foot-and-mouth outbreak, all of which had to
be heard very quickly.
I understand where you are coming from, but I
have great difficulty in seeing what could be done
about that. During the foot-and-mouth crisis, what
was important was that ministers made statements
to Parliament setting out the principles of what
they were seeking to do, how they were seeking to
use their powers and how they had used them.
That is accountability to Parliament.
12:15
Mr Ruskell: I understand the difficulty that you
have highlighted about prescribing exactly who
you would want to bring in, but what is important is
that people know that there is a process for
seeking stakeholders’ advice, which you and your
successors will stick to. At the moment, there is
nothing that specifies that process, or even the
need for that process, in the bill. That is why
witnesses have described it as an act of faith. You
are saying that it is inconceivable that you or any
of your successors would not take such advice,
but people out there are saying that it is an act of
faith. Perhaps a process needs to be identified,
rather than mentioning individual stakeholders in
the bill.
Ross Finnie: I understand what you are saying
about people’s concerns about specific aspects of
the bill, but I am trying to get my mind around how
a minister could come to Parliament, as I did, to
indicate that he or she was about to embark on a
slaughter policy without specifying quite how that
would be done. There are contingency plans that
deal with how we would address such issues, and
they mention the people who would be consulted.
That is in the plan and those are the people that
we would have to go to. I respectfully invite the
committee to have a look at the contingency
plan—a document in the public domain—which is
the only document of which I am aware that
describes how exotic diseases would be dealt with
and the processes that would be used.
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Mr Ruskell: There is clearly an issue to do with
the statutory requirements and the legal
expectations of the process that you or
subsequent ministers would follow. My difficulty
with the bill is that I do not see a requirement in it
for any process to be followed.
Ross Finnie: There are difficulties in having a
statutory process to cover a range of diseases.
There is no question but that our view is that any
minister who took a decision without advice in
direct response to such a situation would be
subject to judicial review and his chances of
succeeding would be slim. That is the advice that
a minister would get. You would have to be pretty
wilful to disregard that. We would be in an
extraordinary situation if there was a minister in
any department who was getting advice and was
wilfully ignoring it and saying, “I’m going to
slaughter these animals and you’d just better
watch me, because I’m about to issue the order,”
because they would have been told that there
could be a judicial review.
Mr Ruskell: It seems that judicial reviews are
being invited as part of that process.
My second question is on licensing of animal
sanctuaries. It is your intention to license the 50
biggest animal sanctuaries in Scotland. What do
you mean by “biggest”? Are those the animal
sanctuaries that have the most need to be
licensed in the short term? What is that decision
based on?
Ross Finnie: The difficulty for us is that some
people look after one or two animals or take in
animals only occasionally. We need a cut-off point
if we are to be able to impose effective strictures.
The figure of 50 is a rough count that was based
on the criteria that we used; it is not our intention
simply to include 50 sanctuaries in the scheme. I
ask Ian Strachan to elaborate.
Ian Strachan: I have been interested to read the
evidence that has been given to the committee on
animal sanctuaries. The bill’s accompanying
documents state that we intend to register—not
license—animal sanctuaries. The provisions will
be introduced in secondary legislation, but we will
need to consult fully and take evidence on the
advantages and disadvantages of registration and
licensing. It may well be that we ought to license
larger sanctuaries and register small ones. As the
minister said, we are looking for a cut-off point
because we want to avoid creating a bureaucratic
necessity for people who take in a couple of stray
cats or an injured hedgehog. At this stage, it is not
possible to say that registration or licensing will be
required for people who have more than a certain
number of animals, because that could depend not
just on the number but on the type of animals in
the sanctuary. For instance, a donkey sanctuary
with half a dozen animals may need to be licensed
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or registered, but somebody who has a few stray
cats or injured hedgehogs may not. We will need
to consider those issues.
Mr Ruskell: That is a bit clearer. My concern
was about small animal sanctuaries that can deal
with species with complex needs, and the potential
for them to go down the wrong path. I am glad to
hear that complexity of needs is being brought into
your criteria and that the issue will not just be the
size of, or the number of animals in, a sanctuary.
Ian Strachan: Another good example is seal
sanctuaries: if a person takes in half a dozen
seals, it is arguable that there is a better case for
licensing or registration for that than for somebody
who takes in half a dozen small mammals.
The Convener: It is useful that that issue has
been reflected on. One issue that was raised with
us was about small sanctuaries which, through
word of mouth or happenstance, end up becoming
much bigger, but without the required expertise
and back-up. By the time such sanctuaries are
reported, the problem is already established. We
are interested in having more background on the
issue. The explanatory notes state that the
“registration requirements will be introduced in 2008”,

which means that we are a long way from the
introduction of such a scheme.
Ross Finnie: The bill will make many
fundamental
changes
and
will
for
its
implementation be dependent on a large number
of statutory instruments. We do not want to get
into a bind by saying that that will all happen
tomorrow. Should the bill get through Parliament,
we see our absolute priority as being to produce
the statutory instruments that will update and
restate all the existing legislative requirements,
after which we will move progressively to the new
provisions. Many of the reasons why we want to
use statutory instruments have arisen this
morning; for example, different scientific evidence
and different circumstances might arise, so to use
secondary legislation is the right course of action
because it can be more easily amended. However,
management of all that secondary legislation will
place a strain on parliamentary time. If we can
introduce the scheme more quickly, we will do so,
but there are problems with that.
The Convener: That is a bit of advance notice
for the committee.
Nora Radcliffe: Would it be sensible to provide
that all sanctuaries be registered and thereafter to
prioritise those which need to be licensed? As has
been said, size is a blunt instrument. Is my
suggestion feasible or practical?
Ross Finnie: As Ian Strachan said, we want to
get this right. Clearly, when the relevant statutory
instrument emerges, we will have to consult on it.
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We note the suggestion, but I am not sure whether
we will proceed in that way.
We must be clear that we do not mean big and
small animals. The provision is about the issue
that the convener raised, which is the nature of the
species involved and the possibility that
sanctuaries will grow and end up offering services
for which they are not adequately provisioned,
which could lead, quite inadvertently, to abuse of
animals. We must look across species and size.
The Convener: I am keen for us to move on.
Nora Radcliffe: I have no more questions about
sanctuaries, but I want to ask about a couple of
issues that were raised by witnesses, the first of
which is administration of poisons. Will the bill be
adequate to protect horses from ragwort
poisoning? The British Horse Society suggested
that ragwort should be mentioned specifically in
section 20.
Ross Finnie: The bill will make it an offence
knowingly to give a horse feed that is
contaminated with ragwort. The welfare element of
the bill requires that the person who is responsible
for a horse take appropriate action to prevent the
horse from eating ragwort in a field where it is
growing—they will be committing an offence if they
allow their horse to feed there. We are placing a
far greater onus on people who have horses.
Nora Radcliffe: Witnesses also asked about the
intention behind the power to establish an animal
welfare body when such bodies already exist—for
example, the Farm Animal Welfare Council and
the Companion Animal Welfare Council.
Ian Strachan: The Farm Animal Welfare
Council is a statutory body that reports to
agriculture ministers in Great Britain, but the
Companion Animal Welfare Council is an advisory
body that has no statutory remit. We would like
ministers to be able to authorise and to fund such
organisations because ministers cannot spend
money unless there is a legal basis for doing so.
We are linking to that the possibility of introducing
regulations that would set a remit for such bodies
to communicate with one another so that they can
share information, which could be fed into a
database. The committee heard earlier about the
database of animal welfare convictions, to which
the provision is related.
Nora Radcliffe: The bill is not reinventing the
wheel, but calling different things wheels and
bringing them under the same umbrella, which is a
very mixed metaphor.
The bill repeatedly mentions inspectors. Where
are the term “inspector” and the competencies that
inspectors must have defined? Where are the
different levels of competencies for different levels
of inspection or investigation defined? Will those
be clarified somewhere?
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Ross Finnie: I understand that such definitions
will form part of the licensing regulations.
12:30
Ian Strachan: Inspectors will be members of the
state veterinary service or local authority animal
health and welfare inspectors. In the case of
individual animals in distress, they will be
individually appointed inspectors from the SSPCA.
Members of the SVS and local authority inspectors
will have total inspectorial powers in respect of
part 2 of the bill and SSPCA inspectors will be
restricted to dealing with animals in distress.
Training of inspectors is not addressed in the
bill, but as the committee heard earlier, local
authority animal health and welfare inspectors
undergo training and earn qualifications. I have
reservations about including qualifications on the
face of the bill because that would restrict local
authorities’ ability to recruit people. I do not know
of any examples of problems with local authority
inspectors, and I certainly do not know of any
problems that have resulted from SSPCA
inspectors being inadequately trained. In common
with any profession, inspectors have to learn. The
local authorities operate in a way that allows
inexperienced inspectors to go out with
experienced colleagues. Inspectors learn in that
way and they take examinations on animal health
and welfare.
The Convener: Okay. Two members want to
ask questions, but I am conscious that we are
pushed for time. Are the questions on subjects
that will form part of our report and are members
desperate to ask them? Elaine Smith was first.
Elaine Smith: I would like to raise my issues
briefly, if I may.
The Convener: I ask the member and minister
to try to be brief. If that is not possible, we can
deal with the issues in correspondence.
Elaine Smith: My questions are on section 22,
under the “Promotion of welfare” provisions. In
evidence, the suggestion was made that section
22(1) contains a double qualification. A
submission said that the provision appears to be
“unduly weak”. What are your comments on that
evidence?
At the end of section 22(1), the bill talks about
“good practice”. Is good practice the same as
common practice? If that is the case, the
committee may have concerns on the matter. For
example, the castration of pigs was common
practice, but I understand that that may not be the
case any longer; industry standards have
changed. It may not have been particularly good
practice, however. The witness said that that the
inclusion of the double qualification in section
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22(1) muddies the waters because it provides a
get-out clause.
Ross Finnie: Certainly, I hope that we are not
providing any get-out clauses; that is not the
purpose of the bill.
John Paterson: If we were to take out the
words
“such steps as are reasonable in the circumstances”,

we would create a duty that would ensure that the
needs of an animal for which a person is
responsible are met to the extent that is required
by good practice. However, it might be expensive,
difficult or onerous for someone to fulfil that duty in
particular cases. The provision therefore states
that the person has to
“take such steps as are reasonable in the circumstances”.

An example does not come to mind immediately,
but clearly the intention is that people should not
be put in a situation in which they must fulfil a
requirement without regard to cost or any other
obligations that they may have outwith the realms
of the bill. The requirement is therefore that they
have to
“take such steps as are reasonable”.

That kind of test is not dissimilar to the existing
common law test that relates to negligence; I am
thinking of road accidents and so forth. People
have to take reasonable steps to keep a proper
look-out and to drive their cars properly, but if an
absolute duty were to be placed on them, and a
person were involved in an accident, that person
would automatically be liable.
Elaine Smith: Okay. Given the time, I cannot
explore the issue further. Perhaps we can do that
in the committee report.
The second issue is primates as pets, which
was raised by the International Fund for Animal
Welfare. The Royal Zoological Society of Scotland
also raised issues in this regard. Perhaps some of
their concerns can be met through exemptions. I
am interested in paragraph 81 of the policy
memorandum, which states:
“The Dangerous Wild Animals Act 1976 is currently being
reviewed and one of the recommendations which went to
out for consultation in 2004 was for certain small primates
to be delisted as they are not considered a risk to the
public.”

Given that the bill is about animal welfare, surely
exemptions should be made on the ground of
welfare and not risk to the public. I seek
clarification on that.
John Paterson: I do not have the policy
memorandum in front of me at the moment. My
recollection is that it says that certain animals are
to be delisted, the effect of which will be that it will
be possible to keep them. The concern is to
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ensure that anybody who keeps delisted animals
is able to keep them; that is, that they have all the
proper facilities and training. It is difficult to
achieve the required standards for keeping
primates, because they have more needs than
does a rabbit, for example.
Elaine Smith: The International Fund for Animal
Welfare would obviously be against the keeping of
primates. That is the point. Ministers can create
exemptions, so I want to be clear about whether
decisions on exemption would be taken on the
ground of an animal’s welfare.
A question arose about whether an exemption
might come into force immediately or whether it
might be phased in. If primates are being kept in
houses at the moment, it might be more
detrimental to the animals’ welfare to tell the
owners that they cannot keep them as of the
following day than to phase the exemption in.
The Convener: Can we get some written
comments on that? I am conscious of the time.
Elaine Smith is right that we have had several
representations on that matter and that it has
come up in a previous evidence-taking session.
We would like clarification on it.
Ross Finnie: We are clear about the question
and about paragraph 81 in the policy
memorandum. We are also clear about the
consequences of immediate effect or phased
implementation of any exemptions and the impact
that that would have on animals.
The Convener: That would be excellent. I see
that about half the committee has left, but we have
fully explored several issues. More will probably
come up in our report, because we have had a
huge range of evidence from different witnesses.
I thank the minister and his officials for their
evidence. I will allow a brief suspension to let the
witnesses leave and new ones to come to the
table.
12:37
Meeting suspended.
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SUPPLEMENTARY LETTER FROM SCOTTISH EXECUTIVE
13 January 2006
ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
SECTION 25 – PRIMATES AS PETS
At the meeting of the Environment and Rural Development Committee on
Wednesday 11th January, Mr Finnie, the Minister for Environment and Rural
Development, agreed to provide the Committee with more information on
Section 25 of the Animal Health and Welfare (Scotland) Bill. In particular how
we anticipate that the power in this Section will apply, what would happen to
animals held by private individuals where there was a general prohibition, and
the relationship of this legislation and the Dangerous Wild Animals Act 1976.
Section 25 of the Animal Health and Welfare (Scotland) Bill gives Scottish
Ministers the power to prohibit the keeping of certain kinds of animals at
domestic or other premises. This power has been extended to include “other
premises” as it is necessary to ensure that animals kept in outbuildings would
not be excluded. “Domestic premises” as defined in Section 45(2)(b) may not
cover outbuildings on small holdings, farms, stables, etc. which may not be
considered to be “enjoyed with, or adjacent to…the house”.
Our main concern is with the welfare problems which can arise with the
private keeping of primates as pets. The welfare of these animals can be
extremely difficult to ensure and normally specialist care and facilities is
required. I must stress that there is no intention the use this Section to restrict
the keeping of any type of animal in specialist establishments such as zoos.
Section 25(4)(f) of the Bill means that it would be possible for the Minister to
make an exception to a general prohibition on the keeping of an animal if he
were satisfied that the knowledge of the keeper and the conditions in which
the animal was kept were such that the animal’s welfare could be ensured.
This would mean that an existing keeper of a primate could be allowed to
keep the animal, despite a general prohibition, if that were in the best interests
of the animal’s welfare. Each case would be examined on a case by case
basis and there would not be a general exemption for existing keepers to the
prohibition.
The Dangerous Wild Animals Act 1976 (DWA) requires the keepers of certain
“dangerous” animals to be licensed by a local authority. The purpose of this
legislation is that of public safety rather than animal welfare. There are plans
to revise the range of animals covered by the DWA and it is possible that
some primates such as the squirrel monkey will be removed from the list of
animals covered. If this were to happen then there would be no control on the
keeping of these species.
Like all other Regulations which will be made under Part 2 of the Animal
Health and Welfare (Scotland) Bill, there will be a requirement for full public
consultation on the draft Order before it is presented to Parliament for
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approval. Section 18 does not state that consultation is necessary. This was
an oversight and an Executive amendment will be proposed at Stage 2 to add
this requirement.
I hope this clarifies the position.
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SUPPLEMENTARY LETTER FROM MINISTER FOR ENVIRONMENT AND
RURAL DEVELOPMENT
24 January 2006
At last week’s Committee meeting I promised to provide written answers on a
number of points which emerged. Given your current consideration of the
Stage I report to the Animal Health and Welfare Bill, I thought it would be
helpful if I replied as quickly as possible to the question raised about
international trade rules and vaccination against those diseases covered by
the Bill. I will respond separately to the remaining points arising out of that
meeting.
You may find it helpful if I explain the situation in the context of Foot and
Mouth Disease where, on the basis of current science and technical
developments, vaccination is more advanced as a credible disease control
tool than it is for other exotic diseases at present. The international animal
health standard setting body, OIE (Organisation International des Epizooties),
sets down these rules, which within the European Union are incorporated into
the FMD Directive. Under these rules, where vaccination is not used, exports
can be resumed within 3 months of the last confirmed case. Where there is a
vaccination to live campaign, exports can be resumed 6 months after the last
case or the last vaccination (whichever is later). Resumption of international
trade is dependent on serological surveillance proving the absence of
infection in the remaining vaccinated population. This is not straightforward,
as currently no fully validated test is able to provide this analysis. However,
significant work is currently underway to validate such surveillance,
particularly in cattle.
No trade in live FMD vaccinated animals or meat or meat products is
permitted under the OIE and EU rules. However, subject to certain treatments
meat and meat products may enter the domestic UK market. What is
permitted depends on the phase of the vaccination programme:
Phase I (start of vaccination until 30 days after the vaccination
programme has been completed) – all meat from vaccinates
has to be heat treated;
Phase II (from the end of Phase I until serological testing has been
finished) -pig meat to be heat treated, ruminants to be
deboned and matured;
Phase III (completion of testing until disease free status has been
regained) - untreated meat can be placed on the domestic
market, untreated pig meat can be exported if another
Member State requests it.
These requirements have significant implications for the costs of processing
vaccinated animals and also the proportion of the animal which can go into
the food chain. The requirements for deboning are particularly onerous for
lamb. With the exception of pigmeat (where it is accepted by another EU
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Member State) even after disease free status has been resumed vaccinated
meat and animals must remain within the domestic market.
I hope this explanation clarifies the trade implications of a vaccination
campaign. As stated in the Scottish Contingency Plan, where a stamping out
policy is insufficient to eradicate disease, the Executive’s preference would be
to use a vaccination to live strategy. This would depend on the specific
epidemiology of the outbreak and before committing to any vaccination
campaign we would ensure that we were able to exit from such a strategy.
This is particularly significant for Scotland due to the importance of export
markets to us.
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SUPPLEMENTARY SUBMISSION FROM LIBBY ANDERSON
Scotland, the UK and the EU are, and no doubt will continue to be, good
models of animal welfare legislative provision. In the United States, for
example, there is no federal law concerning how animals should be kept on
farms, and few state laws on that subject (apart from general anti-cruelty
legislation) - this compares unfavourably with the wider EU regime of welfare
directives and regulations.
Within Europe, a body of new member state legislation has been generated in
recent years, partly due to the acquis requirements for accession countries.
A number of European animal welfare laws are limited in scope. Some of the
Spanish provincial laws, made between 1990 and 2003, apply only to
companion or owned animals (e.g. Andalucia), while others (e.g. Aragon)
cover companion/owned, livestock, research and captive wild animals. The
Italian law of July 2004 concentrates mainly on cruelty and killing offences,
and animal fighting, although it includes an educational requirement; the
Romanian law applies only to owned animals.
Two examples of more comprehensive approaches include the New Zealand
Animal Welfare Act 1999 (NZAWA), welcomed at the time as an example of
progressive animal welfare legislation, and also covering research and export
animals; and the recent Austrian Bundesgesetz über den Schutz der Tiere or
Austrian Animal Protection Act (Austrian Act), implemented on 1 January
2005.
There are some similarities between the approach and provisions of these
statutes and those of the current Scottish and English Bills: both contain some
detail regarding offences, while enabling extensive detailed secondary
legislation on other matters. The Austrian Act is more prescriptive, and also
includes an educational theme.
Some aspects of interest:
Extent: The NZAWA includes “all animals that are capable of feeling pain.
The definition of animals under the Act therefore includes mammals, birds,
reptiles, amphibians, fish, crabs, crayfish, squid and octopus.” (NZ MAF
summary of Act)
The Austrian Act applies to all animals. Measures on mutilations, disposal of
animals which are suffering, responsibility to alleviate suffering,
experimentation and transportation apply only to vertebrates, cephalopods (eg
octopus) and decapods (crustacean such as crab, lobster, shrimp).
Extensive and detailed definitions are contained in both Acts.
Implementation issues – Police and state inspectors have powers under the
NZAWA. It also provides for the appointment of approved organisations to
enforce the law. In practice the only approved organisation is the Royal
NZSPCA, but in theory any organisation can apply for approval providing it
meets certain criteria. Inspectors may search premises or seize or destroy an
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animal but do not have the power of arrest unless they are members of the
police.
All inspectors are required to complete the National Certificate in Compliance
and Regulatory Control (Animal Welfare), which is the national animal welfare
training standard.
Auxiliary officers are appointed on the recommendation of approved
organisations and are generally people who work in animal shelters and who
require powers to destroy animals or place animals in new homes.
Enforcement in Austria is by local authorities, with police input where
necessary
Animal welfare bodies – The NZAWA sets down considerable detail for the
membership of two Ministerial advisory committees, National Animal Welfare
Advisory Committee (NAWAC) and National Animal Ethics Advisory
Committee (NAEAC). NAWAC functions include providing advice on matters
relating to the welfare of animals in New Zealand, including research needs,
legislative proposals, codes of welfare and traps and devices.
NAEAC functions are associated with the provision of advice and
recommendations on ethical and welfare issues arising from the use of
animals in research, testing and teaching – a major part of the Act.
The Austrian Act creates an Animal Protection Council, with membership
specified in the Act, including an Animal Protection Ombudsman from each
Land. Duties: advise Minister on animal protection, comment on draft
regulations, work out guidelines for uniform application across Länder, reply to
inquiries and recommendations re implementation of Act, monitor
implementation, report on Council activities.
Provisions on animal homes and shelters: The Scottish proposal is for
registration of sanctuaries by secondary legislation in 2008. It is not generally
felt that this addresses the significant welfare issues involved. If a more robust
measure is not envisaged under the secondary legislation, some primary
provision could be added to the Bill.
The Austrian Act takes a combination approach to this issue - and others such
as zoos, circuses, businesses involving animals - setting certain requirements
on the face of the bill and requiring further detailed provision by Ministerial
regulation. Primary provision on sanctuaries covers licensing, veterinary care,
skilled staff and detailed record keeping.
The NZAWA does not make primary provision specifically on sanctuaries,
except that it sets down detailed procedures for the keeping and disposal of
animals in the custody of an approved organisation. However, staff of
approved organisations that run animal homes are appointed as auxiliary
officers and must meet specified standards.
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Dog (and cat) identification. . The Austrian Act provides specifically for a
regulation on dog identification and registration, in its section on the regulation
of animal keeping.
Provision for regulations at 23(3)(c) of the Scottish Bill refers to the
identification of animals, whether by marks, microchips or otherwise.
In Scotland, little has been heard of this issue since the Dog Identification
Group, convened by DETR, reported in 2001. There are numerous welfare
and public health benefits to be gained from an effective system of dog
registration
Abandonment
The abandonment offence in the Scottish Bill falls within the welfare section.
The existing legislation is the Abandonment of Animals Act 1960 (which
creates an offence under the 1912 Act – i.e. a cruelty offence). Currently the
new offence will not attract post-conviction disqualification orders, but that will
probably be rectified at Stage 2.
The English Bill repeals the Abandonment of Animals Act 1960 but does not
contain a specific offence on the grounds that this is covered by the welfare
offence. The Scottish Bill is preferable because it recognises the specialist
nature of the offence, even if at a lower level, thus allowing for rapid
intervention. Scottish SPCA Inspectors deal with a great many offences of
abandonment and find the 1960 Act useful.
NZAWA takes a qualified approach: “A person commits an offence who, being
the owner of, or person in charge of, an animal, without reasonable excuse,
deserts the animal in circumstances in which no provision is made to meet its
physical, health, and behavioural needs.” Welfare offences are subject to an
extensive list of defences including compliance with relevant codes of welfare,
an aspect that has been highlighted by critics of the Act in practice since
2000.
The Austrian Act makes abandonment of dependent animals an offence.
Statutory improvement/care notices/enforcement orders
Under NZAWA, Inspectors can apply to the District Court for an enforcement
order to require compliance with the Act, Regulations, a Code of Ethical
Conduct, or conditions imposed by an Animal Ethics Committee. It is an
offence not to comply with an enforcement order. The standard of proof for the
inspector is the civil standard, i.e. on the balance of probabilities.
Temporary orders can be applied for which do not have to be served.
Enforcement orders stay in force until revoked or amended, however, the
respondent can appeal to the High Court against the making of the order. The
Austrian Act places less emphasis on interim measures, but does, at 36(6)
provide for the authorities to oblige a keeper to improve care standards or
premises.
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Scotland currently has statutory notices under regulations such as the Welfare
of Farmed Animals (Scotland) Regulations 2000, which permit an authorised
person to serve a notice on whoever appears to be in charge of the animals,
setting a time within which compliance with the Regulations must be achieved.
Being made under regulations, improvement notices can be altered to suit
species, circumstances or changes in scientific knowledge. In this respect the
approach is probably more flexible than the Austrian Act which - for example specifies daily inspection of animals in commercial or husbandry systems. If
the view on inspections were to change (for example due to new scientific
knowledge) it would be necessary to amend that primary legislation.
Mutilations – the NZAWA prohibits a number of procedures on the face of the
Act, such as blistering, firing and nicking of horses, ear cropping of dogs.
Other procedures, such as debarking a dog, are restricted (only to be carried
out by a vet and in the interest of the animal); or controlled (may only be
carried out by a vet or a person with veterinary approval ) e.g. develvetting.
In 1999, the committee considering the Bill discussed a clause to prohibit taildocking of dogs from 1 January 2003, but was unable to agree. The
committee also considered an alternative clause enabling an Order in Council
to prohibit a specific surgical procedure at a later date, but preferred to permit
the whole Parliament to decide whether any procedure should be prohibited.
This omission was clearly viewed as unsatisfactory to the extent that a Private
Member’s Bill specifically to ban tail-docking of dogs was introduced in 2004,
at the behest of the veterinary profession, and attracted widespread support.
Following its First Reading it was sent for Committee report and it is unclear
now what stage it has reached.
The Austrian Act specifically bans all tail-docking, allowing for exemptions by
regulation, which would be based on scientific knowledge and economic
factors, and subject to consultation with the Animal Protection Council.
S.18 Scottish Bill - Note on exempted mutilations:
Schedule 3 of the Veterinary Surgeons Act 1966 lists a number of common
husbandry procedures, specifying those which may, and those which may not,
be carried out by non-veterinarians. There is a correlation between the
procedures in these two categories, taken together, and those listed by the
Executive to be exempted from the general ban on mutilations. The Executive
list includes castration, disbudding, dehorning of cattle, sheep and goats, tail
docking of piglets and lambs, beak tipping, tooth cutting of pigs, desnooding of
turkeys, detoeing of domestic fowl and turkeys, dubbing of poultry, domestic
fowl and turkeys and supernumerary teat removal in cattle.
Freeze branding of cattle and horses, and tattooing of all species are also
permitted. (Memorandum on Delegated Powers paras 38, 39, 71 to 74).
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Castration and spaying of cats and dogs are also listed in Schedule 3 as
procedures which must be carried out by veterinarians. These procedures are
not listed as exemptions from Section 18 of the Bill, but should presumably be
permitted under 18 (3), as they are carried out in the interest of the animal.
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SUPPLEMENTARY SUBMISSION FROM SIOBHAN MULLAN
In response to your request for evidence on the incidence of tail injuries in
docked and undocked dogs I would like to make the following comments:
There is a good review of this issue published in 2003 in the AVJ which
discusses the merits and flaws of some of the research (see attached).
However, despite some of the flaws the BVA still consider the lack of evidence
of increased tail injuries in undocked dogs a significant factor in supporting
their view for a complete ban on docking.
In addition I am aware of another study in Finland concerning tail injuries in
dogs. Whilst there are limitations regarding the small sample size (in this case
because the numbers were taken from statistics relating to ALL veterinary
visits and tail injuries are not common) this again shows no evidence of an
increase in tail injuries in undocked dogs of docked breeds. I see that this
evidence was submitted to you by the anti-docking alliance.
In response to the evidence you have seen from Sweden (assuming this is the
report published on the website of the Council for Docked Breeds describing
the 'Tail injuries of shorthaired German pointer dogs born in Sweden in 1989')
I would agree with the comments regarding the statistical and other problems
of that study submitted to you by the anti-docking alliance. Additionally, the
study did not consider the incidence of tail injuries prior to the ban therefore it
does not provide a direct comparison of working dogs with and without tails.
I hope this is helpful. It may be useful to gather UK data to answer this
question properly- this could be started before the ban and then carried on
after- with the ban for working dogs being reviewed in the light of the findings.
To clarify one further matter which was raised: the situation regarding
mutilations as I understand it is that all mutilations are banned apart from
those specifically exempted by the minister or covered by other legislation. At
present farm animal mutilations are already covered by the Agriculture
(Miscellaneous Provisions) Act 1968 -the Welfare of Farmed
Animals Regulations 2000 made under that act. Companion animal
mutilations are an act of veterinary surgery and if not specifically banned
under the Veterinary Surgeons Act 1966 then must only be carried out by a
veterinary surgeon unless specifically stated (for example the removal of dew
claws from puppies). The RCVS regulates some mutilations by deciding what
is acceptable for it's members to do. Therefore I believe neutering would be
covered by the bill. However I think it would be advisable to confirm from the
minister which CURRENTLY common mutilations (e.g. neutering) would be
covered and which would be exempted.


602

SUBMISSION FROM ABERDEEN AND NORTHERN MARTS GROUP
ANM Group Ltd wishes to express concern regarding the proposal that the
minimum age at which a minor can own an animal be raised from 12 to 16.
Our company Aberdeen and Northern Marts actively encourages young
people to take part in the many shows and sales of livestock held at
Thainstone Centre, such as the annual competition for overwintered cattle
which we run in association with local Young Farmers’ clubs.
This popular event is open to all Young Farmers from the age of 14 and, far
from “buying on a whim,” it is a valuable tool in giving young people practical
experience in the selection and preparation of cattle for show and sale. It also
offers participants the chance to learn, first-hand, the business, financial and
animal husbandry skills required to operate a successful beef finishing
enterprise, with the emphasis on feeders margins and liveweight gain.
These skills are both integral and fundamental to the future viability of the
agriculture industry and we feel that it is imperative that young people are
encouraged in what often starts out as a hobby and turns into a career –
many of our farming leaders started their businesses as secondary school
children.
A lack of vital encouragement, education and opportunity at this early and
formative age could result in a detrimental reduction in the number of young
people choosing careers in agriculture and that would be to the cost of many
rural economies and societies, as well as the industry itself.
In conclusion, we would strongly recommend that an exception be made for
agricultural livestock. We believe that it is essential that the farmers of the
future are encouraged to nurture their skills which will help sustain the future
of agriculture.
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SUBMISSION FROM THE ANTI DOCKING ALLIANCE

Executive summary
x

The Anti-Docking Alliance was formed in 2000 to press for a complete ban on the
non-therapeutic docking of dogs’ tails (paragraph 1).

x

The ADA welcomes the provisions in the Bill but the proposal to institute a ban
with exceptions by way of regulation we believe will produce uncertainty and
complexity (paragraphs 2-4).

x

Between 50 and 60 of the 200 breeds of dog eligible for registration by the Kennel
Club, which sets breed standards for the whole of the UK, have customarily been
docked. (In 2004, 88,600+ puppies were registered by The Kennel Club
alone in the docked breeds). The practice continues even though the reasons
historically advanced for it have disappeared for the vast majority of pet and show
dogs (paragraphs 5-13 and Annex A).

x

Tail-docking causes pain during the docking, and has an adverse impact on dogs’
communication, behaviour and balance (paragraphs 14-17).

x

The reasons advanced for continuing the practice (namely reduction in injury,
improved hygiene and physical appearance/breed standard) do not stand up to
scrutiny (paragraphs 18-25).

x

Docking is increasingly banned in other countries (paragraph 26 and Annex B).

x

The ADA urges the Scottish Executive and the Scottish Parliament to amend the
legislation to introduce a 5-year moratorium on all but therapeutic tail-docking with
an independent review at the end of that period and no exceptions (paragraph 27).

The Anti-Docking Alliance (ADA)
1. The ADA was formed in 2000 to press for a complete ban on non-therapeutic taildocking in dogs. A supplementary activity is to maintain a list of breeders
(occasional and regular) who do not dock; about 180 are currently listed. The
ADA is run as an unincorporated association by a small committee of volunteers.
There is also an honorary committee. This includes John Bower BVSc MRCVS,
former president of the British Veterinary Association; Beverley Cuddy, publisher
of Dogs Today magazine; and Trude Mostue BVSc MRCVS, featured in the
BBC’s documentary series Vets in Practice. Even with minimal membership
advertising, the ADA’s membership stands at approximately two thousand
individuals. In 2004, the ADA gave written and oral evidence to the House of
Commons Select Committee on the Environment and Rural Affairs on the draft
Animal Welfare Bill covering England and Wales.
Context
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2. The bill contains a prohibition on mutilation, which includes the docking of dogs’
tails. However, regulations will contain exceptions to a complete ban, in
particular in relation to “working dogs”, i.e. those used in the course of the
hunting/shooting and retrieval of game. At present, it appears that exceptions
would be made for individual dogs/litters, not entire breeds. Presumably any Vet.

undertaking docking in these circumstances would provide a certificate to the
owner, to establish that the docking had been carried out for reasons falling within
the permitted exceptions. It would also be hoped that it would be made
compulsory to use anæsthetic.
3. The ADA welcomes the current proposals to the extent that, even with the
proposed exceptions, they will bring about a very significant reduction in the
practice of tail-docking in Scotland. However, the system currently suggested will
be complex to enforce, nor is permitting docking of all dogs in some breeds an
acceptable or necessary alternative. This submission will seek to demonstrate
that these, or indeed any, exceptions to a ban are unnecessary. Instead, the
ADA suggests a 5-year moratorium on all but therapeutic tail-docking with an
independent review at the end of that period. Further regulations could then
introduce exceptions if this was scientifically demonstrated to be required 1 .
4. For the avoidance of doubt, “tail-docking” in this submission refers to nontherapeutic docking. Therapeutic docking is perfectly acceptable, assuming this
would only be done if required to treat a disease or an injury for which amputation
is the best treatment.
Tail-docking in dogs: history and extent
5. Many reasons have been given why the practice of docking the tails of certain
breeds of dog grew up, including:
x

rabies prevention (which the Romans believed);

x

to enable working dogs to be exempt from a general tax on dogs (repealed
1796);

x

to stop dogs being able to turn direction quickly, when this made them less
effective in e.g. hunting and herding; and

x

to prevent injury, particularly in
(a)

guard dogs whose tails might be grabbed by criminals 2 ;

(b)

Terriers working underground and vulnerable to attack from
badgers and foxes 3 ; and

(c)

Spaniels and Pointers working as gundogs in exceptionally
rough terrain 4 .

6. In 1991, an amendment to the Veterinary Surgeons Act 1966 made it illegal for
anyone other than a veterinary surgeon to dock dogs’ tails (in force July 1993).
In November 1992, the Royal College of Veterinary Surgeons (RCVS) issued
guidance to its members to the effect that members, i.e. Vets, should not
undertake docking unless it can be shown to be required for therapeutic or truly
prophylactic reasons, stating:

1

Note: no country that has already banned docking completely has found it necessary to do this.
The most commonly used police dog is the German Shepherd, which has never been docked.
3
Not all terriers are customarily docked.
4
However, it is interesting to note the presence of undocked spaniel-type dogs in 18th and 19th century
portraits of country gentry by Gainsborough and Stubbs, and in John Constable’s The Hay Wain.
2
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“The RCVS considers docking of dogs’ tails to be an unjustified mutilation and
unethical unless done for therapeutic or acceptable prophylactic reasons.
Therapeutic docking to treat tail injury or disease is acceptable in the interests
of the animal. Prophylactic docking to prevent injury at some unspecified time
in the future is not acceptable unless the Veterinary Surgeon has full
knowledge of the breed, the strain and the anticipated lifestyle of the dog. At
ten days of age rarely could the lifestyle of the dog be predicted with any
certainty”.
7. The consequence of combining the amendment and the RCVS ethical guidance
should have been to end the docking of virtually all dogs as puppies.
8. From July 2001, the breed standards issued by the Kennel Club (whose activities
covers Scotland, as well as England and Wales) were changed to make it clear
that customarily docked breeds may be shown with or without a docked tail 5 .
This change was not as a result of the 1993 ban on lay people docking but in
response to the increasing number of dogs of customarily docked breeds from
countries in Europe where docking is banned have been entered at British Shows
as a result of the relaxation of quarantine rules 6 .
9. There are about 200 breeds of dog currently eligible for registration by the Kennel
Club. Of these, between 50 and 60 have been customarily docked; this continues
to be stated in the breed standard. A list is attached at Annex A, including a note
of the original purpose for which many of these breeds were produced.
10. An examination of these purposes - which might at one time have been thought to
justify tail-docking - indicates that they are no longer relevant to most dogs bred in
the UK; for example, rodent control (Yorkshire Terrier), badger and otter hunting
(Welsh Terrier, Airedale Terrier), and sheep and cattle herding (Old English
Sheepdog, Welsh Corgi); yet the vast majority of dogs from these breeds continue
to be docked. Where the original purpose might still apply to a small proportion of
dogs bred in the UK, such as some of the gundogs, there is little consistency
between which dogs are docked and which are not, as well as to the length to
which the tail is docked.
11. Anomalies include:

5

606

In the Gundog Group, German Shorthaired and Wirehaired Pointers are
customarily docked to about half natural tail length, but only the tip is removed
from the tail of the much longer-haired German Longhaired Pointer, and
English Pointers are not docked at all.

x

English and Welsh Springer Spaniels are docked, but English Setters, of a
similar size and build, are not; nor are Labradors or other Retrievers.

x

Foxhounds (along with every other member of the Hound Group) are never
docked, even though they might be expected to be working in very rough
terrain, out of close control.

References to “breed standards” in this document are to these.
The breed standard was not changed in 1993 in response to the change in UK legislation or the
RCVS statement.

6



x

x

In the Working Group, Boxers, Rottweilers and Dobermanns are customarily
docked but Dogues de Bordeaux, Mastiffs (excl. Neapolitan) and Beaucerons
are not.

x

Among Terriers, Australian and Fox (both Smooth and Wire) Terriers are
traditionally docked, but Bedlington, Cairn and Manchester Terriers are not.

x

In the Pastoral Group, Old English Sheepdogs, Australian Shepherd Dogs and
Welsh (Pembroke) Corgis are customarily docked, but Bearded Collies, Rough
Collies and Welsh (Cardigan) Corgis are not.

x

In the Toy Group, Yorkshire Terriers are customarily docked, but the equally
hairy Maltese is not.

The position today
12. Despite these changes in use, legislation, ethical guidance and breed standards,
the practice of tail-docking in the breeds listed at Annex A has continued virtually
unchecked, with the assistance of the Council of Docked Breeds (CDB), an
organisation that campaigns for the retention of docking at will and arranges
referrals to vets who will dock despite the RCVS ethical guidance.
13. Most dogs from customarily docked breeds in the UK today are bred either for the
show ring or as family pets. However, docking still takes place in the vast
majority of litters from these breeds at the instigation of their breeders (since it is
carried out at a few days old). It is difficult to see how a whole litter of puppies of
certain breeds only are being docked for genuinely prophylactic reasons. There
is no reason to suppose that any one of those puppies may have a tail injury later
in life for which an appendage needs to be chopped off at such an early age just
in case. Therefore, the most likely reason why the practice continues in 2004 is
cosmetic preference on the part of breeders. This is not sufficient reason for
continuing with a practice that has multiple disadvantages for dogs and no
objective justification.
Does tail-docking cause pain when it is carried out in puppies of a few days
old?
14. Puppies' tails are docked at around 2-5 days of age using surgical instruments or
a very tight rubber band. Advocates of tail docking claim that it does not cause
pain or discomfort, as the nervous system of puppies is not fully developed. This
is not the case. In articles published in medical and veterinary literature over the
last 25 years, there remains no doubt that neonatal animals, including puppies,
are capable of feeling pain. In fact, due to differences in physiology, they may
even experience a greater degree of pain than an adult subjected to the same
procedure.
15. Docking a puppy's tail involves cutting through muscles, tendons and up to seven
pairs of highly sensitive nerves, and severing bone and cartilage connections. It
is not comparable to circumcision, which involves the removal of skin only.
Anaesthesia is rarely used. Puppies give repeated intense shrieking
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vocalisations the moment the tail is cut off and during stitching of the wound,
indicating that they experience substantial pain 7 .
What effect does tail-docking have on dog communication and behaviour?
16. Dogs communicating with one another or interacting with people make use
primarily of body language, a complex set of signals encompassing everything
from the orientation of the dogs’ bodies relative to one another, to the extent to
which the eyes are widened. One of the highly visible aspects of canine body
language involves the carriage and the movement of the tail. Dogs without tails
and those with are likely to find efficient communication difficult, which can affect
the way they behave towards one another, e.g. through increased aggression.
The tail also contains scent glands which assist with communication.
How does the absence of a full tail affect balance?
17. The tail forms an important function as a counter balance when a dog is moving
at high speed, turning sharply, balancing on a narrow ledge, jumping or climbing.
It is logical to assume, (and has been stated by veterinary professionals dealing
with dogs participating in competitive sports), that a dog deprived of this counter
balance will find greater difficulty in performing these actions accurately.
Is there an increased propensity to injury in undocked dogs?
18. The claim that docking prevents tail damage in hunting/gundogs is the main
reason given by advocates of continued docking and is presumably why the
Scottish Executive is contemplating permitting exceptions by regulation. Yet most
docked puppies are kept as family pets and are never used for hunting (although
they may be free when walked to roam in very similar terrain as that encountered
by gundogs). Furthermore, many breeds of hunting/gundogs do not have docked
tails, and the length of the tail in docked breeds varies according to the breed
standard.
19. Reliance is placed on two main sources:
a) A small number of photographs/case studies of tail-injured dogs. It is
interesting to note that the same 15 or so examples are used
throughout the world by advocates of docking, and appear to originate
with the UK CDB. They include non-UK examples of injury as well as
tail injuries in non-gundog breeds and even in breeds that are not
customarily docked, including one mongrel. This tends to suggest that
the CDB has been unable to find many documented examples of injury
in gundogs, even in those countries which have had a complete ban on
docking for a number of years. The ADA does not dispute that tail
injuries will occur, as do injuries in paws, ears, muzzles, etc., and
endorses genuinely therapeutic tail-docking to address serious injury or
disease. However, the CDB cases show that tail injuries can occur in
any breed, customarily docked or not, working gundog or not. The
logical conclusion to their approach is that all puppies of all breeds
should be docked soon after birth just in case a later tail injury occurs.

7
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For this reason, any exception to a complete ban should require the compulsory use of local
anaesthetic by a Veterinary Surgeon undertaking tail-docking in puppies.

Although tails can be difficult to heal, they are not necessarily more so
than chronic injuries in other parts of the body, such as paws.
b) A report into tail injury in undocked German Shorthaired Pointers in
Sweden after the banning of docking in 1988. This was a survey by the
breed society, which opposed a ban. The study was a 2-year study but
in the second year reports were received on only half the original 50
litters surveyed; these appear to have been self-selecting (and the
injury totals were mathematically compounded in the second year).
Some of the Pointers were used for sledding, rather than as gundogs.
The study claimed to show a high proportion of tail injuries, and 7 of
299 dogs born in 1989 had injuries serious enough to require
amputation 8 . In 1996, the Swedish Board of Agriculture reviewed the
study at the request of the breed society and rejected it as unscientific;
no other study indicating injury is quoted anywhere. However, Norway
banned all tail-docking in 1987, and a Norwegian contributor to the CDB
website states, apparently in 2002: “… I am very much involved with the
spaniel club, and know that it [tail-injury] has not been a big problem”.
20. One of the CDB’s case studies is a police sniffer dog which suffered tail injury
requiring amputation. This is used to advance the argument that Cocker and
Springer Spaniels when searching in confined spaces constantly strike their tail
against solid objects, such as walls, causing the end of the tail to split. However:
x

Some police forces do use undocked spaniels, and numerous police forces
use Border Collies/Labradors alongside spaniels as specialist
firearms/drug/explosive detection dogs which though undocked and
presumably working in identical conditions, do not appear to suffer tail
injury;

x

The UK Fire Service Search & Rescue Dog Teams and others also use
undocked dogs such as Border Collies to work in confined and hazardous
environments such as the earthquake in Iran in January 2004, and the
Glasgow factory blast, May 2004.

x

Countries such as Sweden which have banned docking altogether do not
make an exception for sniffer dogs, yet there are no reports of injuries.

21. Far from reducing injury, docking can cause it. Badly executed docking can
require painful corrective surgery or may even cause the death of a puppy – and
allowing exceptions makes it easier for unauthorised docking to continue
unchecked (Darwin Australia). In addition, studies indicate that removal of the tail
in an immature puppy may lead to improper development of the rectal and anal
muscles, leading to an increased risk of faecal and urinary incontinence.
Is hygiene affected by the presence of a tail?
22. It is claimed that some heavy coated breeds need to have their tails docked for
hygiene reasons, to prevent faecal contamination of the anal region and fly-strike.
However, many undocked breeds e.g. Afghan Hounds, Maltese, have similarly
thick coats and regular care is all that is necessary to maintain good hygiene, e.g.
8

This was fewer than had died (12, for reasons unrelated to their tails, so far as is known).
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by clipping the fur around the anus. There is nothing to suggest that the presence
of a tail increases the problem. In fact a tail can act as a fly swat.
The aesthetic argument for docking
23. The final claim made by advocates of continued docking (including the CDB 9 ) is
that breeders have not been breeding for tail carriage, and that the different tail
carriages which appear are somehow defects requiring docking to remove them.
This is docking for entirely cosmetic purposes.
24. Most dogs bred for showing already end up as pets because they do not meet the
required standard in one way or another. Tail carriage is only as likely to affect
suitability for showing as any other physical feature. In any event, variations in
tail carriage could be allowed for in breed standards until it becomes clear which
is preferred/is most common.
25. It is claimed by those advocating continued docking that “the public” do not want
undocked dogs. ADA members’ experience is the opposite; those with undocked
dogs from customarily docked breeds are often greeted by dog owners with
docked dogs with phrases such as “I wish I’d been able to find one with a tail”.
ADA listed breeders find good homes for their puppies with tails.
International experience
26. There are 15 countries around the world who have already instituted a complete
ban on docking. A list is attached at Annex B.
27. The ADA urges the Scottish Executive and the Scottish Parliament to follow the
example of these other countries by banning tail-docking completely, initially by
bringing in a 5-year moratorium on all but therapeutic tail-docking with an
independent review at the end of that period; in other words, to state that in the
Committee’s view, any exceptions by way of regulation are unnecessary.
28. Further information
29. Further reading on the effects of tail-docking and in particular pain in dogs can be
found in:
a) Cosmetic Tail Docking of Dogs’ Tails, Robert K Wansbrough BVSc
(Melbourne), Australian Veterinary Journal Vol 74, No. 1, July 1996;
available at: http://anti-dockingalliance.co.uk/page_4.htm
b) A review of the scientific aspects and veterinary opinions relating to taildocking in dogs, Animal Welfare Veterinary Division, DEFRA, 16
October 2002, available at:
http://www.defra.gov.uk/animalh/welfare/domestic/awbillconsulttaildocki
ng.pdf
c) Further references on pain are attached to this document
d) Comments on docking by the public can be found on:
http://anti-dockingalliance.co.uk/page_20.htm
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9

See http://www.cdb.org/scandinavia.htm

30. The ADA is very willing to provide further information and may be able to give oral
evidence if required in support of this submission, should the Executive regard
this as helpful, and particularly if those advocating the continuation of docking are
called. Contact details have been provided in the covering letter
31. The ADA’s case is summed up by the personal experience of an ADA member
and breeder from Scotland:
“I no longer dock and have people queuing up for pups with tails. I used to
give people choice if they booked before pups were born but now nothing is
docked and it makes life much less stressful for pups and us. I could not bear
to hear my pups squealing in pain at the Vet’s and then having this bloody
mess of squealing pups handed back to me. It is very cruel. Pups with tails
get up on their feet much quicker. I will never go back to docking….”

Anti-Docking Alliance
http://anti-dockingalliance.co.uk/
November 2005

Undocked
English Cocker
Spaniel and
English Setter
(not customarily
docked), by
permission of
Penelope Malby

Annex A: Customarily docked breeds
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Annex A
Note: the information on origin and original purpose has been gathered from dog breed
information available on the internet. In many cases, there is more than one theory as to
origin and original purpose; the most widely reported has generally been used.
Breed
Airedale Terrier

Group
Terrier

Australian
Shepherd

Pastoral

Australian Silky
Terrier

Toy

Australian
Terrier

Terrier

Bouvier des
Flandres

Working

Boxer

Working

Brittany

Gundog

Dobermann

Working

Fox Terrier
(Smooth)
Fox Terrier
(Wire)
German
Longhaired
Pointer
German
Shorthaired
Pointer
German
Wirehaired
Pointer
Giant
Schnauzer
Glen of Imaal
Terrier

Terrier

Griffon
Bruxellois

Toy
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Terrier
Gundog

Gundog

Gundog

Working
Terrier

Origin & original purpose of breed
1853: cross between Otterhound and roughcoated Black and Tan Terrier to produce a
single type able to hunt both otters and rats
19th and early 20th centuries: stockdogs with
Basque shepherds accompanying sheep
being imported to USA from Australia;
breeding originally for working ability rather
than appearance; occasionally dogs of other
herding breeds were bred into the lines
Early 1900s; primarily a blend of the
Australian and Yorkshire Terriers; domestic
rodent control
1868: bred from Dandie Dinmont, Skye,
Yorkshire, Black and Tan Terriers or their
predecessors; Irish and Cairn Terriers may
also have been used: to help control rodents
and snakes and serve as a watchdog
19th century or earlier: Belgian cattle herder
and general farmer's helper, including cart
pulling
Mid-19th century, Germany: hunting bears
and wild boar and dog-fighting
Mid-18th century, France: to point to/flush
out game, and retrieve it when shot

Notes

Actually originated in USA;
docking appears to have been
done to standardise appearance
as some of this breed are born
with naturally short (bobbed)
tails
Similar in appearance to
Yorkshire Terrier

Originally classified as a spaniel,
now reclassified as a pointer;
still usually docked

1860s, Germany, mixture of Pinscher,
Rottweiler, Beauceron and Greyhound:
watchdog and bodyguard
19th century: hunting vermin, locating foxes
which had gone to ground
As Fox Terrier (Smooth)
19th century or before, Germany:
tracker/pointer, retriever from both land and
water
19th century or possibly as far back as 17th
century, Germany: tracker/pointer, retriever
from both land and water
Late19th century, Germany: dual-purpose
hunter, to point game on land, retrieve from
water and land
Possibly as early as 15th century, Germany:
cattle dog
18th century or earlier, Ireland: hunting
badgers and foxes, controlling rodents,
turning cooking spits, dog fighting
19th century, Belgium: to control stable
vermin and guard carriages (specifically
hansom cabs)

Breed standard states “Docking
of tip of tail optional”; tail is wellfeathered

Breed standard: “docking
optional”

Breed
Hungarian
Vizsla

Group
Gundog

Hungarian
Wirehaired
Viszla
Irish Terrier
Italian Spinone
Kerry Blue
Terrier
Lakeland
Terrier
Large
Munsterlander

Gundog

Terrier
Gundog
Terrier
Terrier
Gundog

Miniature
Pinscher
Miniature
Schnauzer
Neapolitan
Mastiff
Norfolk Terrier

Toy

Norwich Terrier
Old English
Sheepdog
Parson Russell
Terrier

Terrier
Pastoral

Pinscher

Working

Polish Lowland
Sheepdog
Poodle
(Miniature)

Pastoral

Poodle
(Standard)

Utility

Poodle (Toy)

Utility

Pyrenean
Sheepdog

Pastoral

Rottweiler

Working

Utility
Working
Terrier

Terrier

Utility

Origin & original purpose of breed
18th-19th centuries (though descended from
much older breeds of hunting dog),
Hungary: breed standard says: “Bred for
hunting fur and feather, pointing and
retrieving from land and water”
1930s, Hungary: selectively bred from
Hungarian Viszla, same purposes
18th century, Ireland: ratter, hunter, retriever
15th century or earlier, Italy: hunting/pointing
19th century or earlier, Ireland: hunting and
herd dog
Early 19th century, Cumberland: hunting and
killing foxes in their dens
Late 19th century, Germany: breed standard
says: “multi-purpose gundog, ideal for the
rough shooter”
18th or 19th century, Germany: barnyard and
stable rat control
Late 19th century, Germany: farm and herd
dog, carriage dog, stable watchdog, ratter
3rd century BC, Roman Empire/Italy:
gladiator dog, weapon of war and guard dog
19th century, common ancestry with Norwich
until1964 (set of ears differs): ratting,
badger-baiting and bringing a fox out of its
den during a hunt
As Norfolk Terrier
Early19th century, SW England: herding
sheep and cattle: guard dog
19th century: hunting small game,
particularly fox, by digging the quarry out of
its den
15th century or earlier, Germany: control of
rodents, guard dog
Known since the early 16th century, Poland:
versatile herder
By 1750s, bred down from the Standard
Poodle: performer and entertainer; trufflehunter
Probably as early as the 15th century,
Germany or France: large gundog and water
retriever
By 1750s, bred down from the Standard
Poodle: performer and entertainer; trufflehunter; sleeve-dog
1700s or earlier, southern France: herding
sheep (is thought to have worked with
Pyrenean Mountain Dog, which guarded the
flock – and is not docked)
Origin goes back to Roman times: herding
cattle, guarding; later also a draught dog

Notes
Not docked in Hungary now

Breed standard says “docking of
tail tip optional”; longhaired
spaniel/ pointer/retriever
appearance with feathered tail

Other Mastiffs are not docked
Breed standard says “Docking of
tail optional”

As Norfolk Terrier

Also known as “Jack Russell”, it
is said that its original breeder
did not dock his dogs
In countries that permit it, ears
are customarily cropped, as well
as tails docked
May be born tailless or stumpy

Sometimes born with short or
stump tail; in countries that
permit it, ears are customarily
cropped, as well as tails docked
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Breed
Schipperke

Group
Utility

Origin & original purpose of breed
Known for several centuries in Flanders:
favoured by Belgian canal boat owners as a
guard dog

Schnauzer

Utility

Sealyham
Terrier
Soft Coated
Wheaten
Terrier
Spaniel
(American
Cocker)

Terrier

15th century, Germany: household
companion, also used to chase rats and as
a guard dog
Late 19th century, Wales: hunting badgers

Spaniel
(Cavalier King
Charles)

Toy

Spaniel
(Clumber)

Gundog

Spaniel
(Cocker)

Gundog

Spaniel
(English
Springer)
Spaniel (Field)

Gundog

Terrier

19th century, Ireland: farm dog, herder,
hunter of vermin and small game

Gundog

20th century, developed with different
conformation from English Cocker Spaniels
taken to the USA in the late 1870's: flushing
and retrieving of game
20th century recovery of an old strain of
long-nosed toy spaniel seen in 17th century
paintings; developed by selective breeding
of long-snouted King Charles Spaniels: has
been described as “the ultimate lapdog”
18th century, possibly French in origin
(though subsequently associated with the
Clumber Park estate in Nottinghamshire),
produced by crossing spaniels with Basset
Hounds: flushing and retrieving of game
Various sizes and shapes of spaniels known
in Britain since the 14th century. By 1800,
spaniels had been divided into land spaniels
and water spaniels. Later, each type was
named for the work it did: small, active,
keen-nosed dogs that worked in dense
undergrowth to flush woodcock became
known as 'cockers.'
Oldest of the spaniel breeds: primary
function was to "spring" game from thick
brush for sportsmen
19th century; larger and heavier cocker
spaniels developed into separate breed:
flushing and retrieving of game
16th-17th century, probably developed as a
result of the crossing of local English
spaniels with smaller toy dogs from the
Orient; possibly flushing small game, but
primarily a lapdog
1795, said to be Clumber Spaniel and
Bloodhound cross; mainly used to hunt
partridge and pheasant
Similar origins to English Springer Spaniel
but became distinct breed in the 19th
century; bred for flushing out and retrieving
game
Dates back to the Middle Ages; working with
fishermen, goat herding, hunting

Gundog

Spaniel (King
Charles)

Toy

Spaniel
(Sussex)

Gundog

Spaniel (Welsh
Springer)

Gundog

Spanish Water
Dog

Gundog
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Notes
May be born tailless. Related to
the Belgian Shepherd Dog
(Groenendael) which is not
docked

Breed standard says “docking
optional” and in reality now rare

Breed standard says “docking
optional” and in reality now rare

Some of this breed are born with
naturally short (bobbed) tails

Breed
Swedish
Vallhund

Group
Pastoral

Origin & original purpose of breed
Thought to date back to the Vikings; bred to
herd cattle, catch vermin such as rats and
as a guard dog

Weimaraner

Gundog

Several centuries old, descended from
various German hunting dogs: bred to stalk
deer and to hunt bear and wild boar

Weimaraner
(Longhaired)

Gundog

A variant of the standard shorthaired
Weimaraner, probably due to a recessive
gene

Welsh Corgi
(Pembroke)

Pastoral

Very old breed (probably pre-1100);
originally used to drive cattle to pasture

Welsh Terrier

Terrier

Yorkshire
Terrier

Toy

Late 18th-early 19th century, North Wales
and the north of England: used to hunt otter,
fox and badgers
Mid-19th century, Yorkshire: interbred from
several other Terriers for killing rats in pits
and mills, and as combatants in rat-killing
contests. By 1886, it had been bred smaller
and was primarily a pet

Notes
Natural bobtails occur; in
Sweden, of course, docking is
now banned and long tails and
naturally short are both regarded
as normal
A 1631 portrait by Van Dyck
shows Prince Ruprecht Von Der
Pfalz with an (undocked)
Weimaraner type dog
Breed standard states “In longhaired, tip of tail may be
removed”; the tail is wellfeathered so might be thought
more prone to injury than that of
the shorthair, whose tail is
docked far shorter
The other recognised breed of
Welsh Corgi (Cardigan) has a
tail “like a fox’s brush, set in line
with the body and moderately
long (to touch or nearly touch
ground)”. Some Pembroke
Corgis are born with naturally
short (bobbed) tails, and this is
preferred, but if not naturally
short, docking is undertaken to
make them fit the breed
standard

None of the breeds from which
the Yorkshire Terrier originates
(Dandie Dinmont, Manchester
and Skye Terriers, Maltese) is
docked today
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Annex B: Countries who have already banned non-therapeutic tail-docking in dogs
Much of this information is from the Council of Docked Breeds’ own website.
Norway 1987
Sweden 1988
Switzerland 1988
Cyprus 1991
Greece 1991
Luxembourg 1991
Denmark 1991
Finland 1996
Germany 1998
Israel 2000
Netherlands 2001
Iceland 2001
Estonia 2001
Australia 2003
Tasmania 2004
Austria: passed in May 2004, in force January 2005
Belgium: ban to come into force January 2006
South Africa ban by Vets to come into force 2007
Virgin Islands 6/5/2005

Notes
Norway: The CDB asked the Norwegian contributor who gave them the information on the
law on tail-docking there: “Do you know of statistics on dogs with tail-injuries from formerly
docked breeds?” The answer was: “No, but I am very much involved with the spaniel club,
and know that it has not been a big problem”.
Sweden: the CDB states in one place on its website that an exception was made in 1995 for
all breeds of German Pointer; however, the ADA has recently checked this assertion with the
Swedish Kennel Club which has stated: “No breed has a general exemption from the docking
ban”, the Swedish Board of Agriculture apparently rejecting the study widely quoted in
support of docking as unscientific.
Denmark: docking is still permitted in 5 breeds of hunting dogs.* 10
Germany: pressure was exerted in Germany to have hunting breeds exempted, however,
exempted puppies must be the offspring of parents that were specifically used as hunting
dogs, not just from hunting breeds.
10

Danish Animal Welfare Study Report to the Animal Welfare Council regarding an assessment of reports on tail injuries
(attached).
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February 1996
Report to the Animal Welfare Council regarding an assessment of reports on
tail injuries.
On 30 November 1994, The Animal Welfare Council submitted a letter with reference
CAJ-0610 as well as enclosed documents to the undersigned, requesting that
”...comments on the data and their suitability are included in the assessment of
departmental order no. 627 of 29/8/1991”. The enclosed documents consisted of 34
copies of completed report forms, a note containing the total number of dogs treated
at the registered clinics during the second year of the study, and a copy of a letter
from the Animal Welfare Council to the minister of justice dated 27/9/1991 in which
the completed study is described:
”The Animal Welfare Council recommends that the issuing of the aforementioned
departmental order is supplemented by a study comprising a sufficient number of
animal hospitals and animal clinics with the aim of registering existing canine tail
injuries over a period of at least two years – including the distribution of injuries
across different breeds.
The Animal Welfare Council expects that such study, possibly supplemented by
Swedish and Norwegian experiences, will provide a firmer foundation for the
continuation or lifting of the departmental order. It is also expected that the level of
risk facing each breed will be documented with greater certainty than that which is
presently available”.
After some time, it was discovered that, erroneously, only copies of report forms from
the second year of the study had been forwarded (1/10/93 – 30/9/94). Thus, in
October 1995, I received a further 23 copies of completed report forms from the first
year of the study (1/10/92 – 30/9/93).
From my understanding of the Animal Welfare Council’s enquiry, what is required is
the following:
1) comments on the data and their suitability for inclusion in the assessment of
departmental order no. 627 of 29/8/1991;
2) an assessment of injury incidence, including the distribution across different
breeds;
3) an illustration of the level of risk facing each breed.
Re 1): Comments on the data and their suitability for inclusion in the assessment of
departmental order no. 627 of 29/8/1991
I assume that the wording ”assessment of departmental order” refers in particular to
the assessment of the skewed incidence of tail injuries across breeds, which can be
documented as well as expected in pursuance of the departmental order’s regulatory
effect on the docking status of certain breeds, cf. items 2 and 3.
Comments on the data and their suitability for these assessments may be divided
into the following subitems:
a) Study design
b) Data quality
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c) Data scope (test sample size)
Re a) Study design
Besides the total number of dogs treated at participating clinics/hospitals during the
second year of the study, only tail injury incidents are reported (a ”case-only” design),
and so the data are primarily useful to describe the incidents, whereas any analysis
of comparable risk between for example docked and non-docked breeds is limited.
Nor is it possible to estimate tail injury frequency on the basis of the received data.
It is important to note that the ratios (for example in the form of percentages), which
in the present data can be calculated as the number of injuries divided by the number
of treated dogs, are numerical quantities (”proportional rates”) that cannot be
compared with actual injury frequencies. Such are to be calculated on the basis of
the number of animals within the actual canine population that may incur the injuries
(the ”risk population”, to be included as the denominator). Interpretations of
differences in proportional rates are difficult, as the number of treated dogs only
constitutes one part of the risk population, and as many factors influence the
composition and number of dogs treated at participating clinics/hospitals.
The applied design is therefore not suitable for actual numerical analyses. As a
minimum, and in addition to a record of the injuries, an analytical design should have
a record of breed and docking status of a comparable test sample of dogs without tail
injuries, which is chosen from, for example, other treated dogs in the clinical data or
from an existing canine register (”case-control” design). Alternatively, the study could
be carried out by following a number of dogs of known and various breeds and
docking status for a certain period of time and registering new incidents of tail injuries
(”cohort” design). A third possibility is to investigate a large test sample of dogs of
different breeds in terms of the presence of tail injuries at the time of the investigation
(”cross section” design). In principle, these three types of analytical design would all
provide information about incidence and risk with respect to breed and docking
status, but they would entail different degrees of suitability and significant differences
in terms of practical possibilities.
Notably, when assessing study design, any comparison between breeds and docking
status must take into account the fact that the change to the docking regulations was
introduced on 1/9/1991, and so non-docked individuals of breeds included in the
docking ban belong to certain, limited age groups, and the relevant age groups
change with each of the years during which the records take place. Comparisons
between breeds and docking status must therefore take into consideration the age of
the dogs, which means that a great number of the tail injuries to the older dogs will
not be included in this part of the calculations. The analytical design must allow for
this, and it will also influence the chances of reaching the required number of
examined dogs (cf. c)), as these will be limited to the relevant age groups.
So, several circumstances relating to the applied design means that one cannot draw
any real conclusions about the incidence and risks of tail injuries on the basis of the
present data.
Re b) Data quality
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The total of 57 completed record forms (23 submitted from the first year and 34
submitted from the second year) comprises:

Two forms with a message from the relevant clinic that there were no diagnosed tail
injuries within the specified time period. Both originated from the same veterinary
hospital.
A printout from one veterinary hospital with a very inadequate description of one
incident.
54 more or less completed forms of which two however turned out to be repeats of
one veterinary hospital’s first year submissions. (One of the copies even had the year
1994 added after the date, though the copy of that same form was submitted in 1993
without stating the year!).
Of the remaining 52 forms, a good deal were incomplete as regards individual pieces
of information, for example date (four forms), the age of the dog (totally absent on
one form, and without any indication of days/weeks/months/years on several others,
entailing the risk of errors), and the sex of the dog (91 forms). Of the 48 forms that
were dated, four were dated prior to the start of the first year (1/10/92) and two were
dated after the end of the second year (30/9/94).
This sub-optimal data quality presumably reflects varying degrees of knowledge
about and co-responsibility for the study, its aim, character and premises, as well as
the fact that the recording and reporting at the hospitals/clinics often involves several
people.
Hence, the present data are generally of sub-optimal or varying quality, which makes
actual analyses and conclusions open to doubt.
Re c) Data scope (test sample size)
From the forwarded note, it emerges that the ten participating clinics/hospitals treated
approximately 70,000 dogs within a year. That same year records 26 incidents of tail
injuries, which constitutes a minimal proportion of the treated dogs (on average
approximately four incidents per 10,000 treated dogs) (see table 1). The incidence of
injuries is distributed across 20 stated breeds (se table 2). Only a very
comprehensive study can provide a statistically sound assessment of differences
between breeds for such relatively rare injury. A comparison of two breeds, of which
one is expected to be twice as much at risk of tail injuries as the other, and where the
incidence of the latter is expected to be like the average (four per 10,000 treated
dogs), should comprise 64,000 treated dogs from each of the two breeds. In order for
the difference to be statistically sound, this is equivalent to an expectation of
approximately 50 incidents of tail injuries in the first breed and approximately 25 in
the other. (Please note that also breed, docking status and age of all dogs included in
the study should be registered and reported, and not just for the tail-injured dogs, cf.
a) above about design). In comparison, the breed with the greatest number of
reported tail injuries during the two years of available data is the German Shepard
with seven incidents (table 2). The number of German Shepherds among all the
treated dogs is unknown.
Hence, the limited data sample size of the present data also means that one cannot
expect statistically sound conclusions.


619

Re 2) An assessment of injury incidence, including the distribution across different
breeds
Table 1 shows the reported numbers distributed across the ten veterinary
hospitals/clinics and time period.
TABLE 1
PERIOD

PERIOD 2

HOSPITAL 0
1
2
3
Total Total treat. Prop. morb.*
------------------------------------------------------------------------------------ad
1
2
2
1
6
3000
7
bd
0
1
2
0
3
1800
11
dh
0
0
0
0
0
4500
0
dk
1
3
1
0
5
6500
2
gd
2
2
2
0
6
20000
1
hd
0
2
5
0
7
8423
6
ho
0
5
6
0
11
9000
7
kd
0
3
3
0
6
6500
5
rd
0
1
4
1
6
8000
5
sd
0
2
1
0
3
3200
3
------------------------------------------------------------------------------------Total
4
21
26
2
53
70923
4
* Proportional morbidity rate: Number of tail injuries per 10,000 treated dogs
during PERIOD 2.
Table 2 shows the distribution of injuries across breeds, comparing those breeds that
have not been docked either prior to or after the introduction of the departmental
order (DOCK TYPE = 0) with those breeds that are illegal to dock after 1/9/91 (DOCK
TYPE = 1).
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TABLE 2
DOCK TYPE
BREED
0
1
------------------------------------------------------------Crossbreed
15
0
Boxer
0
1
Cocker Spaniel
0
3
Dalmatian
4
0
Doberman
0
1
Field Trial Spaniel
0
1
Flat-Coated Retriever
2
0
Golden Retriever
2
0
Grand Danois
4
0
Dachshund
2
0
Irish Setter
1
0
Short-Haired Dachshund
1
0
Labrador Retriever
3
0
Long-Haired Pointer
1
0
1
Wire-Haired Dachshund
1
0
Wire-Haired Pointer
0
1
1
Samoyed Spitz
1
0
German Shepard
7
0
Springer Spaniel
0
1
West Highland White Terrier
1
0
-------------------------------------------------------------Total
45
8

Total
15
1
3
4
1
1
2
2
4
2
1
1
3
1
1
7
1
1
53

However, the two incidents reported for Boxer and Doberman are injuries to docked
tails, and so these two dogs are not included in the following assessments.
Moreover, a Wire-Haired Pointer has been placed in DOCK TYPE = 1, as this dog is
reported as being non-docked, despite the fact that, according to the departmental
order, this breed is exempt from the docking ban.
Table 3 shows the 51 injuries to the non-docked dogs distributed across the four time
periods. It can be seen that, as expected, the proportion of dogs that are no longer
docked (DOCK TYPE 1) increases after the departmental order comes into force.
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TABLE 3
DOCK TYPE
PERIOD
0
1
--------------------------------------------------------------------0
4
0
100.0%
0.0%

Total
4

1

18
90.0%

2
10.0%

20

2

22
88.0%

3
12.0%

25

3

1
1
50.0%
50.0%
--------------------------------------------------------------------Total
45
6
88.2%
11.8%

2

51

Table 4 shows the age distribution of these injuries between the two types of canine
breeds. As expected, DOCK TYPE 1 tail injuries are only seen in young dogs (0-2
years) born after the departmental order came into force.
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TABLE 4
DOCK TYPE
AGE (years)
0
1
--------------------------------------------------------------------<1
5
4
55.6% 44.4%

Total
9

1-2

3
1
75.0% 25.0%

4

2-3

6
1
85.7% 14.3%

7

3-4

3
0
100.0% 0.0%

3

4-5

11
0
100.0% 0.0%

11

5-6

4
0
100.0% 0.0%

4

6-7

2
0
100.0% 0.0%

2

7-8

1
0
100.0% 0.0%

1

8-9

3
0
100.0% 0.0%

3

9-10

3
0
100.0% 0.0%

3

11-12

2
0
100.0% 0.0%

2

13-14

1
0
100.0% 0.0%

1

UNKNOWN

1

0
1
100.0% 0.0%
---------------------------------------------------------------------Total
45
6
51
88.2% 11.8%
Table 5.1-5.2 show the same as table 4, but for each of the actual two record periods
(the two periods with unsystematic records (PERIOD 0 and 3) are omitted here) and
only for those age groups that are relevant to the comparison, that is, < 1 year for
PERIOD 1 and 1-2 years for PERIOD 2.
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Table 5.3 shows the sum of the two individual time periods. It can be seen that, when
taking into consideration the effects of age and time, half of the tail injuries to nondocked dogs occurs in those breeds that have been included in the docking ban. In
other words, a rough estimate is that the number of tail injuries treated at the
participating clinics/hospitals will double from the time prior to until the time after the
departmental order coming into force, where the entire age spectrum for tail injuries
in all non-docked dogs is represented (i.e. approximately year 2004). Due to the
previously mentioned circumstances, these estimates are however encumbered with
considerable uncertainty, and the present basis does not allow for further
specification of the size of this uncertainty. Moreover, one cannot be certain that the
underlying assumption will actually hold up, that is, that the age distribution of injuries
in the two DOCK TYPES will be the same.
TABLE 5.1
PERIOD = 1: All dogs < 1 year at the time of treatment between 1/10/92 – 30/9/93
are born after 1/10/91.
DOCK TYPE
AGE (years)
0
1
Total
------------------------------------------------------------<1
2
2
4
50.0%
50.0%
TABLE 5.2
PERIOD = 2: All dogs younger than two years at the time of treatment between
1/10/93 – 30/9/94 are born after 1/10/91.
DOCK TYPE
AGE (years)
0
1
Total
-------------------------------------------------------------<1
2
2
4
50.0%
50.0%
1-2

1
50.0%

1
50.0%

2

PERIOD = 2: All dogs younger than two years at the time of treatment between
1/10/93 – 30/9/94 are born after 1/10/91.
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TABLE 5.3
TOTAL PERIOD 1-2: The sum of numbers from table 5.1 and 5.2
DOCK TYPE
AGE (years)
0
1
Total
------------------------------------------------------------<1
4
4
8
50.0%
50.0%
1-2

1
1
2
50.0%
50.0%
------------------------------------------------------------TOTAL
5
5
10
50.0%
50.0%
The breed distribution of the six injuries among previously docked breeds (including
the previously mentioned Wire-Haired Pointer) is shown in table 6. Though involving
very few data, it should be noted that they are all breeds used for hunting, whereas
breeds as Boxer, Doberman etc. do not (yet) figure in the statistic in terms of injuries
among non-docked breeds. Moreover, one individual clinic is apparently overrepresented with four out of six incidents.
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TABLE 6
VETERINARY HOSPITAL
BREED
ad
hd
ho
-------------------------------------------------------------------Cocker Spaniel
1
2
0
Field Trial Spaniel 0
1
0
Wire-Haired Pointer 0
1
0
Springer Spaniel
0
0
1
-------------------------------------------------------------------Total
1
4
1

Total
3
1
1
1
6

Only in the case of three out of the five dogs - where ”use” was completed - does it
state that it concerns a hunting dog. The remaining two are characterized as ”family
dogs” (both Cocker Spaniels) (table 7).
TABLE 7
TYPE
Freq
Percent
Cum
--------------------------------------------------------Hunting
3
60.0% 60.0%
Family 2
40.0% 100.0%
--------------------------------------------------------Total
5
100.0%
Only one of the six injuries had occurred during hunting, while four had occurred in
the home and one while being exercised (table 8).
TABLE 8
OCCURRED
Freq
Percent
Cum
-----------------------------------------------------------------------Hunting
1
16.7% 16.7%
Family
1
16.7% 33.3%
Home
4
67.5% 100.0%
-----------------------------------------------------------------------Total
6
100.0%
The position of the tail injury is shown in table 9.
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TABLE 9
POSITION
Freq
Percent
Cum
-----------------------------------------------------------------------Tip
2
40.0% 40.0%
Caudal 1/3
3
60.0% 100.0%
-----------------------------------------------------------------------Total
5
100.0%
Table 10 shoes the nature of the injury. It is worth noticing that two incidents are
caused by a parasitic infection among newborn Cocker Spaniel puppies.
TABLE 10
NATURE
Freq
Percent
Cum
-----------------------------------------------------------------------Deep wound
1
66.7%
66.7%
Superficial
1
16.7%
83.3%
Other
4
16.7%
100.0%
-----------------------------------------------------------------------Total
6
100.0%
The age of the injuries is shown in table 11.
TABLE 11
AGE OF INJURY
Freq
Percent
Cum
-----------------------------------------------------------------------Unknown
1
20.0%
20.0%
7 days
1
20.0%
40.0%
8 days
1
20.0%
60.0%
14 days
1
20.0%
80.0%
Over 100 days
1
20.0%
100.0%
-----------------------------------------------------------------------Total
5
100.0%
The four oldest dogs had all had their tails docked, while one of the puppies was put
down (table 12).
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TABLE 12
TREATMENT
Freq
Percent
Cum
-----------------------------------------------------------------------Amputation
4
66.7%
66.7%
Put down
1
16.7%
83.3%
Unknown
1
16.7%
100.0%
-----------------------------------------------------------------------Total

6

100.0%

Re 3) An illustration of the level of risk facing each breed
As seen in 1), the nature, quality and scope of the data are insufficient to secure
statistically sound conclusions.
The following, potentially interesting observations must therefore be viewed with
some reservation and merely as possible hypotheses that should undergo further
investigation at a later stage.
The frequency of tail injuries is limited when they, as is the case here, are calculated
on the basis of records through veterinary treatments.
On the basis of the very slight data that relate to incidents for animals born
after certain breeds were included in the 1991 docking ban (ten incidents),
there seems to be an overall incidence among these breeds, which is
equivalent to the number of incidents among the traditionally non-docked
breeds (five incidents within each group). Of the former breeds, only the
hunting dog types are represented among the tail injuries. Whether these
observations are significantly different than expected on the basis of the
breeds’ relative prevalence cannot be determined in this study. Hence, on the
basis of the existing data, one cannot throw any further light on the level of risk
facing the individual breeds.

Preben Willeberg
dr.med.vet., dr.med.vet.h.c.
Professor
Veterinary Forensic Medicine and Epidemiology
The Royal Veterinary and Agricultural University
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Settling Doubts About Livestock Stress
When scientists talk about animal stress, they're weighing the possibility of real pain
and fear—even death—which not only violates animal care ethics, but also costs
producers millions of dollars each year. Happy, healthy animals appear most likely to
thrive, with the least intervention and fewest food safety problems. So the point of
studying animal stress is to find out how livestock view the farm world.
A team of scientists is doing exactly that as part of an Agricultural Research Service national
program to see whether current production practices are severely stressing
animals—and, if so, to find objective measures to indicate those levels. Such
measures could then be used to evaluate new practices that might alleviate pain and
suffering. The measures might be behavioral, such as fighting, or physiological,
including everything from elevated temperature, heartbeats, and hormone levels to
low weight and nerve damage.
The team includes research leader Donald C. Lay, animal scientists Jeremy
Marchant-Forde and Ruth Marchant-Forde, animal immunologist Susan Eicher, and
neuroscientist Heng-wei Cheng, all with ARS's Livestock Behavior Research Unit,
and ethologist Ed Pajor, with Purdue University at West Lafayette, Indiana.
Begin at the Beginning
Lay is a pioneer in the study of how pregnant livestock can transfer stress to their
offspring. He is working with a group in Holland that's one of three others in the world
researching prenatal stress in livestock. Lay and colleagues have found that if a
pregnant pig or cow, for example, is stressed, profound changes occur in the
offspring's physiology and behavior that can affect farmers' income. These include
higher levels of the hormone cortisol, which indicate stress, and slow wound healing.
When Lay transferred from Iowa State University, where he was a professor and
researcher, he brought this research to ARS. USDA recognized the significance of
his findings on neonatal stress by awarding him a competitive USDA National
Research Initiative (NRI) grant of $200,000 to continue his work.
Lay's expertise in stress physiology has allowed for an exciting breakthrough by
working with Tom Stabel at the ARS National Animal Disease Center to identify
characteristics of Salmonella that allow them to more effectively infect their host.
Doctoral candidate Mike Toscano found the first instances of bacteria "monitoring"
their swine hosts.
"Salmonella respond to higher concentrations of norepinephrine, another hormone
that indicates stress," says Lay. The phenomenon had been found in rodents, but not
in swine. With the help of an additional 3-year, $300,000 NRI grant, Lay and Scott
Willard, a professor at Mississippi State University, will use a new technology called
biophotonics to study how Salmonella infect their host.
In this project, the bacteria are engineered to emit light. With a sensitive, photonsensing camera, Lay and Willard will be able to watch Salmonella as they progress
through a living swine. This technology will answer many questions, such as where
Salmonella hide in their host and how they manage to travel so quickly once they
infect a pig."This work suggests the possibility of using a blood test for stress-related
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hormones to spot at-risk animals and isolate them during transport," Lay says. "It also
suggests that if farmers used practices to reduce stresses associated with mixing
animals from different herds and transporting them in trucks, they could lower
norepinephrine levels and reduce Salmonella's ability to infect swine."
As part of her studies on the effects of farm practices on the immune systems of
livestock, Eicher has devised a milk formula supplement that helps dairy calves fight
Salmonella and other infections, especially during stressful times.
She and colleagues—including Jeremy Marchant-Forde—take calves on 6- to 8-hour
trips weekly, as new calves are born. They've found that calves are particularly
vulnerable to transport stress when 4 days old. They do better before and after that
age, just as farmers reported to a once-skeptical Eicher.
She wonders if it might have to do with the fact that on day 4, the calves make a
transition from drinking colostrum (mother's first milk)—which boosts their immune
systems—to drinking milk. To measure stress-induced weakened immunity, Eicher
tests the reaction of cells taken from calves and exposed to infection. Calves shipped
at 4 days of age show a much lower immune response and ability to fight pathogens.
Eicher uses her formula supplement—containing electrolytes, beta-glucan (a yeast
supplement), and ascorbic acid—to boost calves' and piglets' immune systems. She
checks for effects, including looking at immune system cells under a microscope to
see where beta-glucan is accumulating.
"Transporting farm animals is one of the most stressful practices for dairy calves,"
Eicher says. Her formula restores the calves' immunological systems, gives them
back their appetites, and allows them to resume normal growth.
It even reduced stress in Holstein dairy calves taken from their mothers within 4 to 12
hours after birth. They were more active and had higher daily weight gains and levels
of immunoglobulin (IgG)—an ingredient in colostrum that's an indicator of a good
immune system—and lower levels of a liver protein that indicates stress.
Working with colleagues at the University of Florida-Gainesville, Eicher found that
mixing formula-treated beef calves with those from other herds wasn't nearly as
stressful as weaning and transporting. As indicators, they used behaviors and blood
levels of cortisol, liver proteins and other proteins, and immune system indicators like
IgG.
Eicher is also finding that acquainting young, pregnant cows with milking parlors and
milking before their first births reduces stress when they're milked after their calves
are weaned. She completed two studies with cows in Purdue's herd of 200 confined
dairy cattle. She also worked with colleagues at Mississippi State University who did
a similar experiment with a grazing herd.
According to Eicher, "There was lowered stress—as measured by increased milk
production, less nervous weight shifting in milking stalls, and a quicker return to
normal levels of heptaglobin, a protein that cleans up hemoglobin after tissue
damage or other stresses—in the cows in all three experiments. But the benefits
were clearer in the confined herd."
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The Last Thing Over the Fence
Eicher has been working with Cheng for the past 8 years to see whether removing
dairy cows' tails by constrictive banding causes them chronic pain. She is the first
U.S. researcher to study the practice, called "tail docking." It's commonly done by
dairy farmers for sanitary reasons and is growing in popularity, moving from adults to
calves at ever-younger ages.
Eicher and Cheng have found both behavioral and physiological signs indicating that
animals may suffer chronic pain from tail docking. Not only do calves pay attention to
the stump, they also show physiological and neurological signs usually associated
with "phantom limb" pain in people. The data showed that young calves actually
respond to the pain more than adult cows do, a finding that doesn't support the
normal practice of conducting painful procedures on young animals rather than older
ones. Researchers observed an increase in blood temperature in the area around the
tail and formation of neuromas—bundles of nerves occurring at their damaged
ends—which can transmit pain spontaneously. The fact that Eicher's behavioral
observations match up with Cheng's discovery of neuromas makes a stronger case
for the likelihood of chronic pain.
Cheng uses a careful procedure to search for neuromas and other possible nerve
damage that could cause chronic pain or hypersensitivity to temperature or touch.
This includes an elaborate procedure for staining nerve tissue for electron
microscopy study.
The First Thing Into the Feed Bin
Cheng also looks at neuromas to evaluate a similar practice in poultry production:
beak-trimming. Farmers trim from a third to a half of the beaks off chickens, turkeys,
and ducks to cut losses from poultry pecking each other.
"Poultry beaks are much more complex structures than cattle tails," Cheng says.
"They're really intricate, so it's not hard to cause problems when cutting them.
Sometimes the beaks are deformed as they heal, which interferes with eating or
other instinctive behaviors, like preening."
Cheng is tackling that problem from two angles: finding the most humane way to trim
beaks and eliminating the need to trim them. He's first looking at infrared and laser
techniques as alternatives to the knives currently used. He recently completed a
study with Pajor on trimming the beaks of Muscovy and Pekin ducks. That data is
currently being analyzed.
But Cheng thinks the need for trimming can be eliminated by breeding gentler
poultry, so he's found a breeding line of such chickens. He and his colleague, Bill
Muir, a professor at Purdue University, believe that breeders of many types of
livestock have inadvertently bred more aggressive animals—with less maternal
instinct and ability to cope with stress—as they've selected for traits such as
productivity. USDA recognized the significance of their findings on the ability to
reduce aggression through genetic selection by awarding them an NRI grant of
$300,000 to continue their work.
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A House Is Not a Home
Eicher and Pajor found that piglets born to sows housed individually in conventional
stalls bore evidence of the stress the housing caused their mothers. Piglets from
stall-housed mothers had lower growth rates and increased measures of stress—
including more squealing—during an isolation test after weaning than piglets from
group-housed sows. Jeremy Marchant-Forde also works with Eicher and Pajor on
alternative housing for sows.
Confining pregnant sows in stalls is a major well-being issue. It curtails movement
and social interaction and fails to provide dirt or hay to satisfy their instincts to use
their snouts to root for food.
So Pajor is asking sows what they prefer. He's set up a way to let them choose either
extra food or space and company. Each sow is in a typical gestation stall, but she is
able to push a bar to open a door that lets her visit the sow on either side of her stall.
Or she can push another bar and get a little extra food. The scientists rate a sow's
motivation or priority level by the number of times she's willing to press a bar to get
her reward.
To his surprise, so far the sows are choosing extra food. His first project was done
with 16 sows, studying 4 at a time from Purdue's herd of 250 sows.
"Scientists have often compared sows in different housing situations," says Pajor.
"What's new here is letting them choose the 'extras' to see what their priorities are.
The current setup is a typical, barren environment, with slatted cement floors. The
next round of experiments will see whether the sow chooses different options in an
enriched environment—where there's more to do, a soft floor, and straw to satisfy
instincts like nesting or rooting.
Getting Along With Others
Lay is also working with Pajor on experiments to show the effects of an enriched
environment on baby pigs, including the socializing effects of letting young from
different litters play and interact at about 10 days of age.
"We want to see whether there is an age window for socialization," Pajor says.
"Could early socialization help piglets cope better when mixed with different pigs later
in life? Could it help them spot dominant pigs and get in fewer fights, for example?
That would be good for both the pigs and the farmers.
"When a lot of these indicators—behavioral and physiological—come together and
point to the same thing, you begin to feel that you've proven the animal is
experiencing stress," Pajor says. That has already happened in several cases as
ARS farm animal stress research begins its second decade, fulfilling its mandate to
seek out objective measures of stress and ways to alleviate it.—By Don Comis,
Agricultural Research Service Information Staff.
This research is part of Animal Well-Being and Stress-Control Systems, an ARS
National Program (#105) described on the World Wide Web at www.nps.ars.usda.gov.
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To reach scientists mentioned in this article, contact Don Comis, USDA-ARS Information Staff,
5601 Sunnyside Ave., Beltsville, MD 20705-5129; phone (301) 504-1625, fax (301)
504-1486.
"Settling Doubts About Livestock Stress" was published in the March 2005 issue of
Agricultural Research magazine.
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DOCKING AS RECORDED ON THE WEB etc. BY ACADEMICIANS,
POLITICIANS, VETERINARIANS AND BREEDERS November 2005

In articles published in the human and veterinary literature over the last 25
years, there remains no doubt that neonatal animals, including puppies, are
capable of feeling pain. In fact due to differences in physiology they may even
experience a greater degree of pain than an adult subjected to the same
procedure. There are also speculations about the long-term negative effects of
pain inflicted on the neonatal nervous system. The use of anaesthesia and
analgesia in neonates undergoing surgical procedures should therefore in my
opinion be a matter of course, however there are extremely high risks
attached to the use of these medications.
Dr Helen Zulch, Chairperson: Animal Behaviour and Interaction Group, SAVA”
http://www.dobermann.co.za/health/tail_docking.htm

Pet Vet, Inc.
Tail Docking is amputation of the tail, usually done without anesthetic when puppies
are 3 to 5 days old. Some people will claim it isn’t painful – but rest assured, the
puppies scream and the mother usually becomes quite distraught. Why scream if it
doesn’t hurt? Mercifully, they at least do not go through weeks of pain afterwards, as
with ear cropping.
Complications are common – the mother often licks or chews the tails open, requiring
further procedures to repair them, again, without anesthesia. (It is unsafe to
anesthetize neonates). Infections can occur. Bleeding can become a problem. In
spite of proper technique, some tails may end up too long, or too short, or badly
scarred. Many dogs with cropped tails seem to suffer discomfort or extreme
sensitivity of the stump for life.
Again, for caring humans, it is hard to justify holding a baby puppy down and
chopping off his tail.
So why do it? For looks? Can we justify inflicting pain & suffering on an animal for
looks? We can’t, we do not perform these procedures, and we implore owners not to
put their pets through this.
Cosmetic Surgery for Dogs and Cats
Tail Docking, Ear Cropping, Debarking, Declawing.
Jean Hofve, DVM, Animal Protection Institute
In Defense of Animals
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Tail Docking
Tails are usually docked on 2-10 day old puppies, without either general or local
anesthesia. If the procedure is done by a veterinarian, the tail is clamped a short
distance from the body, and the portion of the tail outside the clamp is cut or torn
away. Many breeders dock their pups themselves using a method that has been
proven to be far more painful - "banding," or tying off the tail. This stops the blood
supply, which results in dry gangrene. The dead portion of the tail usually falls off
about three days later. This can be likened to slamming your finger in a car door and leaving it there.
Two cases involving home tail docking were recently reported by the Michigan

Humane Society. One woman was tried and found guilty of cruelty for allowing rubber
bands to become embedded in the tails of four puppies. In a similar abuse case, a
four-week-old Rottweiler mix puppy's tail had been improperly rubber banded. His
infected tail had to be amputated.
Puppies undergoing any method of tail-docking squeal and cry, yet advocates assert
that the newborn's nervous system is unable to feel the pain. They point out that
puppies immediately crawl to their mothers to nurse. But don't all hurt or frightened
children immediately cry for their mommy? Moreover, research indicates that suckling
causes the release of endorphins, the body's natural pain relievers, which may be a
more realistic way to view the puppies' desire to nurse. Docking advocates ignore the
fact that a newborn puppy simply is not capable of a wide range of responses. It is
very difficult to accurately assess the degree of pain a newborn is experiencing. Just
because a puppy is not actively vocalizing does not mean she isn't feeling any pain.
The pro-docking lobby claims that since puppies are less developed at birth (altricial)
than, say, fawns or colts - which stand, walk and run within a very short time after
birth (precocial) - their nervous systems are less sensitive, therefore tail docking is
not painful. However, it is well documented in the human medical literature that
newborn humans, who are also altricial, do feel pain - and neonatal pain
management is taken seriously. "Clinicians believe that infants can experience pain
much like adults, that [hospitalized] infants are exposed daily to painful procedures,
and that pain protection should be provided . even very prematurely born infants
respond to pain," states one report from the Department of Pediatrics at the
Washington University School of Medicine.
Proponents of tail docking claim that their favorite breeds "often" have their tails
damaged while hunting. No statistics or percentages of dogs so damaged are given.
However, explicit photos of such injuries are prominently displayed in their literature
and web sites. This vague potential risk for future tail injury theoretically justifies
docking the tail of every single puppy of traditionally docked breeds. It does not
matter whether any particular puppy will ever be used for hunting or any other
activities that carry a significant risk of tail injury. One study of 12,000 canine cases
over seven years found only 47 cases of tail injuries from any cause, or about
0.003% of dogs seen at that hospital. Another survey reviewed 2,000 canine
emergency cases, and turned up only three tail injuries - all of them complications
from docking.
One certainly wonders about the validity of the "tail injury" argument, when sporting
breeds such as Labrador Retrievers, Golden Retrievers, Irish, English and Gordon
Setters, Beagles, Foxhounds, and Pointers do not have their tails docked, while
Vislas, Weimeraners, German Shorthaired Pointers, and Springer, Brittany and
Cocker Spaniels do. Spaniels have long, heavy, furry ears that appear more
hazardous in thorny, brushy terrain or water than a long tail. Spaniels are also
notorious for severe, chronic ear infections. Does it make any sense that they are
allowed to keep their pendulous ears, but not their tails?
The tail injury argument also doesn't explain why Rottweilers, Dobermans, Poodles,
Schnauzers and Old English Sheepdogs (as well as Australian Shepherds
unfortunate enough to be born with tails instead of without), routinely have their tails
docked. These working and non-sporting breeds aren't running around in the brush
and woods. Old English and Aussie breeders might offer that a tail is a liability
around livestock. But why isn't this so, then, for Border Collies, Shetland Sheepdogs,
Australian Cattle Dogs, Great Pyrenees, or other herding breeds? The argument
seems very thin when examined logically.
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Docking
From Wikipedia, the free encyclopedia.
This article is about docking as it pertains to animals.
Docking is the cutting off or removal of something, such as a person's pay or an
animal's tail. It is commonly used to refer to the removal of part of an animal's tail or
ears. The term cropping is also used, more commonly in reference to the docking of
ears, while docking more commonly—but not exclusively—refers to the tail. The term
bobbing is also used.
History of docking and cropping
Originally, most docking was done for practical purposes. For example, a large horse
used for hauling large loads might have its tail docked to prevent it from becoming
entangled in tow ropes or harnesses; without docking, it could be dangerous to the
horse and inconvenient to the owner to tie up the horse's tail for every use.
The tradition of docking dogs originates in the old Roman empire where worms in the
tail of the dog were thought to cause rabies. This belief led to the tradition of cutting
off the tail as a preventive measure.
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Some hunting dogs originally had tails docked to prevent them from becoming
tangled in undergrowth or similar reasons.
Some hunting and fighting dogs' ears and tails were cropped to make them
less available as targets for other animals that they might fight with.
In dogs used for guarding property (such as Dobermanns or Boxers), docked
ears often makes the breed appear more ferocious; hanging ears are
reminiscent of the naturally droopy ears of puppies, looking more cute than
dangerous. To ensure the best use of the dog (intimidating possible thieves or
interlopers), a more ferocious appearance was important.
In many breeds whose tails (or whose ancestors' tails) have been docked over
centuries, such as Australian Shepherds, no attention was paid to selectively
breeding animals whose natural tail was attractive or healthy—or, in some
cases, dogs with naturally short ( or bob) tails were selectively bred, but
inconsistently (since docking was done as a matter of course, a natural bob
didn't have an extremely high value). As a result, in many of these breeds,
naturally short tails can occur but so do longer tails and some inbetween, and
occasionally tails have developed with physical problems or deformities
because the genetic appearance was never visible or because of the
inconsistent emphasis on natural bobs. Breeders often consider many of the
resulting tails to be ugly or unhealthy and so continue to dock all tails for the
breed.
Current status
Docking is usually done almost immediately after birth to ensure that the
wound heals easily and properly. An old belief said that newborns hardly felt
the injury, but now reputable breeders have cropping and docking performed
only under licensed veterinary care. Today, many countries consider cropping
or docking to be cruel or mutilation and ban it entirely. This is not true in the
United States, and the breed standards for many breeds registered with the
American Kennel Club (AKC) make undocked animals presumably ineligible






















for the dog show ring. The AKC states that it has no rules that require docking
or that make undocked animals ineligible for the show ring, but it also states
that it defers to the individual breed clubs (who define the breed standards) to
define the best standards for each breed.
=In such an environment, even people who desire undocked dogs often
cannot get them. Most people prefer to choose a puppy from a reputable
breeder after the puppy is old enough to determine personality and
conformation, whereas docking is done immediately after birth. A breeder
normally does not want to withhold docking on an entire litter so that a
potential owner can later have one of the puppies with undocked tail or ears.
Show dogs of many breeds are still routinely docked in the UK. Kennel Club
standards allow for docked or undocked dogs to enter conformation shows.
However, many owners believe that an undocked dog is at a disadvantage
when judged. An undocked dog's tail must be within the standard, so a docked
dog is at an advantage by having one less attribute to be judged. There is also
a perception that many judges have a preference for docked tails.
Although docking should be performed by a veterinary surgeon, often the
methods used are far from ideal. In the UK a common method is to apply a
rubber ring around the tail base, so that circulation is cut off and the tail dies.
This extends the period of pain for the puppy and increases the risk of
infection.
Legal status by country
This list is incomplete;
Australia: Legal restrictions vary from state to state. Restricted to
veterinarians, for welfare, not cosmetic, purposes in most states as of 2004.
Austria: Banned since 1st January, 2005 according to the
"Bundestierschutzgesetz" §7.1
Belgium: Banned from 1st January, 2006
Denmark: Banned as of 1st June 1996, with exceptions for five gundog breeds
Finland: Banned as of 1st January 2001
France: Unrestricted
Germany: Banned as of 1st June 1998, with exceptions for working gundogs
Greece: Unrestricted
Ireland: Unrestricted for dogs, banned for horses unless deemed medically
necessary by a veterinarian
Netherlands: Banned as of 1st September, 2001
New Zealand: As of March 2004, restricted to veterinarians, for welfare, not
cosmetic, purposes. [1]
Norway: Banned as of 1st January 2000
Portugal: Unrestricted
Spain: Unrestricted
South Africa : Unrestricted (from 2006 regulated by Vets
Sweden: Banned as of 1st January 1989
United Kingdom: Restricted to certified veterinarians, subject to a restrictive
code of practice
USA: Unrestricted
Israel - Banned
Virgin Islands - Banned

In Europe, the cropping of ears is prohibited in all countries that have ratified the
European Convention for the Protection of Pet Animals.
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Legality in the UK
In the UK ear cropping is illegal (sic) and no dog with cropped ears can take part in
any Kennel Club event (including agility and other nonconformation events). Tail
docking is legal, but only when carried out by a registered veterinary surgeon. The
Royal College of Veterinary Surgeons (RCVS), the regulatory body for veterinary
surgeons in the UK, has said that they consider tail docking to be "an unjustified
mutilation and unethical unless done for therapeutic or acceptable prophylactic
reasons". In 1995 a veterinary surgeon was brought before the RCVS disciplinary
council for "disgraceful professional conduct" for carrying out cosmetic docking. The
vet claimed that the docking was performed to prevent future injuries and the case
was dismissed for lack of evidence otherwise. Although cosmetic docking is still
considered unacceptable by the RCVS, no further disciplinary action has been taken
against vets performing docking.
Arguments against docking dogs' tails
Robert Wansborough argues in a 1996 paper [2] that docking dogs' tails puts them at
a disadvantage in several ways. Firstly, Wansborough argues that dogs use their
tails actively in communicating with other dogs (and with people); a dog without a tail
might be significantly handicapped in conveying fear, caution, aggression,
playfulness, and so on. In addition, certain dog breeds use their tails as rudders
when swimming, and possibly for balance when running, so active dogs with docked
tails might be at a disadvantage compared to their tailed peers.
Wansborough also investigates seven years of records from an urban veterinary
practice to demonstrate that undocked tails result in fewer harms than docked tails.
Although each of these criticisms has its counterarguments [3] the balance of
scientific evidence is that docking causes pain and may lead to behavioural
problems.
VETWORK UK
environment

........linking the health and welfare of people, animals and the

TAIL DOCKING: Why prophylactic tail docking is wrong.
Tail docking
Prophylactic docking: the removal of the healthy tails from litters of puppies of less
than 10 days old without anaesthetic.
Therapeutic docking: the removal of a diseased or damaged tail from a dog of any
age for clinical reasons. Often needed for complete tail paralysis, tail tumours and
other medical reasons. Carried out under general anaesthetic.

Introduction
If most dogs’ tails are gently curved, the arguments in support of docking seem
hopelessly twisted.
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The majority of UK vets would like to see tail docking banned except for therapeutic
reasons.

(For example: In October 2004, Advocates for Animals published the results of an
opinion survey of Scottish vets on how animal welfare legislation should be improved.
78% of respondents said that all tail docking of dogs should be banned except for
therapeutic reasons. Most thought that tail docking is unnecessary and that the
notion of how certain breeds should look should not dictate the removal of an
animal's body part.)
However a minority of UK vets argue that it is acceptable to deliberately injure the
tails of a great many puppies in the belief that this will prevent perfectly treatable tail
injury occurring in a small minority of these same dogs when adult. It is a strange
proposition for caring professionals to support, and should really be seen for what it
is, which is an attempt to justify fashion in appearance.
The Royal College of Veterinary Surgeons calls puppy docking an ‘unjustified
mutilation’ and considers vets who perform this operation on demand to be acting
unethically. Despite this, prophylactic docking continues, and pro-docking vets are
active in promoting the activity. Arguments based around the prevention of tail injury
are not very convincing. These statements are made by practising vets who are
treating skin and ear injuries successfully on a daily basis in their clinics. The same
vets are also presumably treating tail injuries in undocked breeds, when such injuries
occur, with equally acceptable effectiveness. Yet they continue to dock 1-4 day-old
puppies of certain specific breeds by removing the tails without anaesthetic in case
some of these tails may possibly get damaged in later life.
Prophylactic docking - an unjustified mutilation
Puppies are docked by cutting off the unanaesthetised tail using scissors or nail
clippers, or by the application of a constricting elastic band which inhibits the blood
supply and causes the tail tissues to die off. Signs of pain may be short lasting in the
docked puppy, not because puppies of this age do not feel pain, but because they
show very few overt behavioural cues which we can easily detect by simple
observation.
Since puppies obviously have nervous systems, we must assume that some sort of
response to injury is present. Recent research supports this, and suggests that the
immature nervous system may even be hypersensitive to pain. An assumption of
pain being present during injury or surgery is also the cornerstone of good clinical
veterinary practice and ensures humane treatment by always giving patients the
benefit of the doubt.
Prophylactic docking should therefore be stopped because it is an unnecessary and
unjustified mutilation. If tails get injured we should treat them using the effective
techniques that are a basic part of every vet’s daily work skills. The basic rule and
ethic of medicine, whether animal or human, is: First, do no harm. Docking harms a
healthy animal by subjecting it to an unnecessary injury that is unrelated to the
treatment of any existing disease.
The Council of Docked Breeds
The Council of Docked Breeds argues that tail docking is being performed to prevent
distress and to avoid creating a crisis in animal welfare.
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‘Hygiene problems can be greatly reduced or eliminated altogether by docking.’
Statement from Council of Docked Breeds website.
This statement is used to support the docking of Yorkshire Terriers, Old English
Sheepdogs and any other long or thick-coated breed. It is easily disproven by those
owners and breeders who refuse to dock their dogs, but who undertake instead to
attend to some very basic periodic grooming and coat management in their pets. To
suggest tail mutilation as a means of skipping such basic care and management is
insupportable and at odds with all concepts of responsible dog ownership.
‘Other non-working breeds which have an enthusiastic tail action, are also liable to
damage their tails, even in the home.’ Statement from Council of Docked Breeds
website.
Beware happy dogs, seems to be the sad message of this sentence. What an
indictment on dog owning society and modern veterinary science, that we can’t cope
with dogs that wag their tails a lot! Is it possible to predict how much a puppy of less
than 5 days old will wag its tail when an adult? And even if it was, could such a
mutilating procedure possibly be justified in the manner that the CDB is suggesting?
Choosing appropriate breeds as pets, and removing sharp edges would be a more
sensible solution.
Banning docking has also been proposed as a threat to the maintenance of breed
standards - the mainly physical/anatomical characteristics which breeders, show
judges and others deem desirable in dogs. However breed standards should always
be secondary to animal welfare and the avoidance of creating suffering in the
individual animal. It is well known that certain breeds are frequently in need of
medical or surgical intervention to alleviate distress caused by in-bred characteristics.
Such breed related problems include breathing difficulty, painful eye problems and
ear disease - to name just a few of the commonest ones. With regard to the banning
of prophylactic tail docking, the claim that ‘some breeds could disappear for ever’ is
simply scare mongering and should be seen as that within the context of the serious
medical and welfare problems already caused by some developed breeds. For this
reason, ‘maintenance of breed standards’ sounds a somewhat disingenuous reason.
Arguments such as those mentioned above, even when put forward by members
(albeit a minority) of a respected profession, cannot adequately justify tail docking. In
a country generally noted for its progressive attitudes towards animal welfare, what
do such statements really say about our attention to and respect for the dignity due to
companion or working animals?
Sporting dogs - a special case?
Individuals can take part in legally permitted blood sports and they may use sporting
dogs to help locate and retrieve dead or injured wildlife. If such a dog damages its tail
during these activities, it should be treated in the same manner as a companion dog
or other working dog, such as a guide dog. Its owner or keeper should not return the
dog to work until the tail injury has healed properly. Too early a return to work is likely
to lead to complications in healing, further damage or chronic injury. Good basic
animal care and management is all that is required: no more or less than that
expected from the average pet owner with a responsible attitude towards the care of
their dog.
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Further information on docking
Amendments to the Veterinary Surgeons Act in 1991 made it illegal for non-vets to
dock tails in the UK. Previously (and probably still, to some extent) breeders and
other non-qualified persons had been docking tails.
In 1992 the Royal College of Veterinary Surgeons ruled that docking except for
therapeutic or acceptable prophylactic reasons was unethical. Prophylactic docking is
carefully defined and does not include the routine docking of litters of puppies - a
procedure the RCVS calls ‘unjustified mutilation’.
Vets who dock litters of puppies on demand are acting unethically and risk being
removed from the professional register of veterinary surgeons.
The European Convention for the Protection of Pet Animals (1987), set up by the
Council of Europe, calls for the abolition of tail docking.
Active pro-docking organisations in the UK, with web sites and literature, include
the Council of Docked Breeds and Vets for Docking.

Aust Vet J. 1996 Jul;74(1):59-63
Comment in: Aust Vet J. 1996 Dec;74(6):476-7.

Cosmetic tail docking of dogs.
Wansbrough RK.

The anatomy of the canine tail and its relationship to the physiological functions of
the tail are described and the effect of tail docking on these is discussed. Current
knowledge on the physiology and anatomy of pain is described with particular
reference to cosmetic tail docking in the neonatal puppy. Recent advances in
knowledge about pain and the changes in approach to pain management, refute the
premise that 'puppies do not feel pain therefore tail docking is not inhumane' and also
the premise that 'the pain and the effects of tail docking are insignificant.' Six criteria
to test the 'necessity' to dock dogs are presented; this article shows that the reasons
advanced for tail docking do not satisfy these criteria and so that docking dogs' tails
cannot be justified.
Publication Types: Review Review, Tutorial
PMID: 8894008 [PubMed - indexed for MEDLINE]
http://www.ncbi.nlm.nih.gov/entrez/query.fcgi?cmd=Retrieve&db=PubMed&list_uids=8894008&dopt=Abstract

Aust Vet J. 1996 Mar;73(3):86-8.
Tail docking in dogs: a sample of attitudes of veterinarians and dog breeders in
Queensland.
Noonan GJ, Rand JS, Blackshaw JK, Priest J.
Department of Companion Animal Medicine and Surgery, School of Veterinary
Science, University of Queensland.
One hundred veterinarians and 100 breeders of traditionally docked dogs from
Queensland were surveyed by telephone to determine their attitudes towards tail
docking. Eighty-four percent of the breeders surveyed were in favour of docking,
whereas 83% of veterinarians were opposed to the practice. Most pups were docked
between 1 and 3 days of age. All veterinarians surgically amputated the tail, whereas
16% of breeders applied rubber bands to the tail. Seventy-six percent of the
veterinarians, but only 18% of the breeders believed that docking caused significant
to severe pain. No veterinarians, but 25% of the dog breeders believed that docking
was painless. Although recent changes to the Queensland Canine Control Council's
rulings allow dogs with intact tails to be shown in traditionally docked classes, the
requirement of breed standard was cited as the major reason for tail docking by both
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breeders and veterinarians.
PMID: 8660219 [PubMed - indexed for MEDLINE]
http://www.ncbi.nlm.nih.gov/entrez/query.fcgi?cmd=Retrieve&db=pubmed&dopt=Abstract&list_uids=8660219
&query_hl=3

Vet Rec. 1992 Oct 3;131(14):301-6.
Comment in: Vet Rec. 1992 Oct 10;131(15):351. Vet Rec. 1992 Oct 17;131(16):374. Vet Rec. 1992 Oct
17;131(16):374-5. Vet Rec. 1992 Oct 24;131(17):399.
Docking of dogs: practical and ethical aspects.
Morton D.
Department of Biomedical Science and Biomedical Ethics, University of Birmingham.
Next month, the Council of the Royal College of Veterinary Surgeons will discuss the
docking of dogs' tails, with a view to deciding whether docking for non-therapeutic
purposes should be considered as prima-facie evidence of disgraceful professional
conduct. Here, Professor David Morton considers the arguments for and against tail
docking, and the ethical issues involved.
PMID: 1294139 [PubMed - indexed for MEDLINE]
http://www.ncbi.nlm.nih.gov/entrez/query.fcgi?cmd=Retrieve&db=pubmed&dopt=Abstract&list_uids=1294139
&query_hl=3
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MORTON Prof David The Veterinary Record 3/10/925
Recognition of Pain - As most opposition to docking centres around the issue of
inflicting unnecessary pain upon an animal, it would seem relevant to look at this
aspect in more detail. Pain is an essential characteristic of higher vertebrates
including mamals, birds, reptiles, amphibia and fish. Its perception alerts an animal
to potential or actual injury and helps prevent further damage.
Pain sensors are mainly located in the skin and often this would be the first part of
the body to be exposed to an external threat. These sensors are specialised nerve
endings (nociceptors) and respond to excessive pressure, or excessive heat or
chemical stimulus. Nerve impulses are generated and travel at great speed to the
central nervous system where they are "converted" into a "feeling" of pain or
discomfort by the cerebral cortex. By and large, the greater the stimulus, the greater
the frequency and magnitude of the impulses and the more pain is felt. The nerve
fibres which transmit impulses from these receptors may be myelinated or nonmyelinated, which leads simply to differences in the speed of impulse conduction.
The nerve fibres that supply the muscles to coordinate reflex escape movements are
separate from those used for sensation and are normally myelinated and transmit
impulses even faster.
Sudden or substantial pain is usually associated with an immediate rapid withdrawal
of the affected part, often followed by some "escape" response from the pain. This
immediate withdrawal reflex is not associated with pain but an escape response that
persists, for example, continual movements, or whimpering, can provide strong
evidence that an animal is still feeling substantial pain.
While the nervous system of some young animals is not fully mature at birth, as
some nerves are not completely myelinated, this does not mean that the nerves that
conduct painful impulses are not present, but rather their speed of conduction is
slower than in mature animals. Furthermore, many pain perceiving nerves in mature
animals are unmyelinated. This difference in the speed of conduction means a
puppy will perceive pain roughly a quarter of a second later than a mature animal.
Perhaps of more concern is that current research suggests that the immaturity of the
central nervous system of young animals makes them more likely to feel pain than

adults. This is because pathways known to inhibit pain perception in adults have not
fully developed. Consequently, on the basis of feeling pain, we may actually have an
extra responsibility to protect young animals.
In animals that are blind, such as young puppies for a few days after birth, withdrawal
movements may appear to lack direction and coordination. A similar picture is seen
in human infants when they are in pain (for example, gripes, burns, crushed fingers);
their reactions are also uncoordinated, they make a lot of noise but the essential
components of the nervous system are present and few would deny that babies feel
pain.
In summary, the tail of a puppy is as anatomically capable of pain perception as that
of an adult, and the immaturity of the nervous system cannot be interpreted as the
animal not being able to feel pain. In addition, it should be remembered that an
animal's emotions such as pleasure, fear and so on, are expressed by tail
movements and these are removed to varying degrees in docked animals.
A German View
Prof. Dr. R. Fritsch submitted evidence to the German Kennel Club on docking which
apparently was influential in forming the German Government's views before it
signed the Convention and entered a derogation on docking. The evidence
highlighted three key issues: speed of response; ineffective reaction to pain; and
whether "serious" pain was caused. Speed of conduction and ineffective reactions
have already been discussed but the question of "serious pain" is interesting.
Dr. Fritsch did not deny that some pain occurred but suggested that it was not great
and, therefore, of little concern. The question of whether humans should be the sole
arbiter of whether the pain is of concern must be addressed. Given a choice it
seems likely the animal itself would prefer to avoid the operation.
Adverse effects after docking
Improper docking can lead to infection and necrosis of the stump. In most cases
infection is due to faulty technique but is adequately coped with by the puppy's
natural defences; howeveer, in extreme cases infection can ascend the spinal canal
and affect the central nervous system. This is more likely to occur in neonatal
animals than in adults, as the spinal cord extends further down the vertebral column.
Tails that are docked both properly and improperly can develop neuromata, a
response of injured nerves which may lead to chronic pain and self mutilation, both of
which have been reported following tail amputation. Where the tail is cut very short
(as for example, in the Old English Sheepdog), additional adverse effects may result
due to the deep excision, for example, damage to the underlying structures such as
the anal sphincter. Haemorrhage is also an unwanted side effect; it may become
uncontrollable in lines which carry a blood clotting defect and has led to the death of
animals.
Despite the opinion of some opponents of docking, there appears to be no published
evidence that tail docking is associated with perineal hernias; or that tail chasing in
Dobermann Pinschers and Boxers is due to phantom limb (tail) pain; or that dogs
with very short tails (e.g. Boxers and Rottweilers) may be more susceptible to
vertebral spondylosis due to the manner in which they "wag" their backs; or that
docked dogs are more likely to suffer from anal gland impaction.

EXECUTIVE SUMMARY December 2004
Animal Welfare (Restriction on Docking of Dogs’ Tails) Bill New Zealand
Pain
Acute pain is inferred from the wriggling and squealing of pups during and after tail
docking. Rather than being indicators of the absence of pain observed after
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completion of the procedure, sucking and sleeping activity post docking may provide
the means of obtaining pain relief. Pups may actually experience higher levels of
pain than adults when exposed to similar noxious stimuli due to their possessing less
developed pain blocking pathways that mature animals.
Chronic pain (phantom limb pain, stump pain, and neuroma formation) have the
potential to develop in dogs and could affect the development of social skills and
acceptable behaviour in pups.
Complications
Adverse effects of tail docking include infection and necrosis; neuroma and selfmutilation; faecal and urinary incontinence; haemorrhage and perineal hernias.
.............. Veterinarians see many more tail injuries in cats than in dogs. The
incidence of feline tail injuries necessitating amputation is so frequent that this
operation is a routine procedure. It is rarely necessary for dogs. Despite this there is
no call for the routine prophylactic docking of cats tails to prevent injury. There is
certainly a lack of controlled studies - finding sufficient numbers of docked and
undocked animals from the same breed is obviously a problem.
Conclusion
There is no definitive evidence that docking of dogs’ tails confers a net welfare
benefit to those dogs, and should therefore be restricted to those cases where it is
deemed medically or surgically necessary.
http://216.239.59.104/search?q=cache:KmsF6GjNbsIJ:www.vets.org.nz/News/Public/TailDock/
Executive%2520Summary%2520Dec04.pdf+pain+tail+docking&hl=en

Q. What is tail docking?
A. It seems necessary to explain the practice of tail docking since it has been used
on cocker spaniels throughout history. Most archived photos and drawings illustrate
the cocker spaniel with a docked tail. That is one-half to two-thirds of the tail is
removed. Breeders would use a sharp pair of shears for the task. The reason tails
were docked was to prevent injury as the dog ran through heavy brush while flushing
game. However, today's cocker spaniels are kept mostly as pets rather than
hunters. Tail docking does have consequences on the animal. Even when
performed by a veterinarian, the animal is seldom anesthetized by local or general
anesthetic due to the risks involved. The procedure is painful causing stress to the
animal. There is always the risk of infection and possibly death from the procedure.
Other risks include hemorrhage, meningitis, chronic pain or loss of sensation. Tail
docking also effects the dog's balance and gait: "Because of its docked tail, the
Cocker Spaniel resorts to spread stance for static balance."
http://www.mycockerspaniel.com/docking.shtml

Background:
The Canadian Veterinary Medical Association believes that cosmetic surgery is
unnecessary. Surgical alterations in cases of injury or for reasons of health are not
considered cosmetic. Examples of cosmetic procedures include:
1. Tail docking in the equine, bovine, or canine species;
2. Tail nicking/setting in the equine species;
3. Ear cropping in the canine species; and
4. Onychectomy in species other than the domestic cat.
The CVMA recommends that breed associations change their breed standards so
that cosmetic procedures are not required. (Revised, November 2000)
AMERICAN VETERINARY MEDICAL ASSOCIATION
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a) Ear Cropping and Tail Docking
Ear cropping and tail docking in dogs for cosmetic reasons are not medically
indicated nor of benefit to the patient. These procedures cause pain and distress,
and, as with all surgical procedures, are accompanied by inherent risks of
anaesthesia, blood loss, and infection. Therefore, veterinarians should counsel dog
owners about these matters before agreeing to perform these surgeries
http://www.vin.com/VINDBPub/SearchPB/Proceedings/PR05000/PR00014.htm

Animal Legal and Historial Web Centre
The Procedures
A. Docking
Tail docking refers to the amputation of all, or part of an animal's tail, using a cutting
or crushing instrument. Although a variety of animals including cows, piglets, and
sheep are subject to this procedure, this discussion will focus on the amputation of
dogs' tails (vertebral column) for cosmetic purposes.1 Approximately seventy breeds
of dog are subject to tail docking.2 In the United States, depending upon the
jurisdiction, a veterinarian may not be required to dock a dog's tail; as such, dog
breeders and dog owners without veterinary training often undertake this procedure.3
Tails are usually docked when a puppy is two to five days old, and an anesthetic is
not generally administered.4 Two methods are generally used:
a) "the tail is clamped a short distance from the body and the portion of the tail
outside the clamp is cut or torn away,"5 or
b) a small rubber band is placed on the tail at the desired length preventing the flow
of blood to the remainder of the tail which falls off after approximately three days.
A dog's tail is comprised of muscles, tendons, nerves, cartilage, and bone - all of
which are severed during a docking procedure.6 The segment of the tail removed
may comprise one-quarter to one-third of the total length of the dog.7.............
Moreover, anti-docking and cropping supporters note that anatomically, all mammals
(including humans and dogs) have the same neurotransmitters, receptors, and higher
brain functions.42 So while puppies may respond differently to pain, there can be no
doubt that they feel pain similarly to humans. To this end, veterinarian Jean Hofve
notes, "it is well documented in the human medical literature that newborns do feel
pain, and neonatal pain management is taken seriously . . . 'even very prematurely
born infants respond to pain.'"43 Moreover, anatomical studies have shown that the
number of nerve endings in a newborn puppy may equal, or even exceed that of
adult dogs.44 This means that a puppy will experience pain in amounts equal, or
even greater to those experienced by the adult dog.
In addition, there is the possibility of pathological pain.45 Pathological pain refers to
the "sensation perceived from an inflammation that accompanies tissue injury."46 A
good example is the "phantom" pain experienced by an amputee in a leg that is no
longer there. Moreover, since the brain is still in development in puppies, a trauma of
that magnitude may affect the development of the dog's "final architecture of the pain
system,"47 which could affect the dog for the whole of its adult life. Although animals
tend to be more stoic than humans, puppies do exhibit whimpering and an "escape
response" after tail docking.48 This indicates that the puppies are indeed feeling the
pain of losing an appendage. Finally, as with any amputation, there is a serious risk
of the formation of growths composed of nerve cells and fibers or a growth composed
of scar tissue.49 In both cases, the growths are painful.
On July 9, 1999, the American Veterinary Medical Association released the following:
Ear cropping and tail docking in dogs for cosmetic purposes are not medically
indicated nor of benefit to the patient. These procedures can cause pain and distress,
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and as with all surgical procedures, are accompanied by inherent risks of anesthesia,
blood loss, and infection. Therefore, veterinarians should counsel dog owners about
these matters before agreeing to perform these surgeries.19......
The World Small Animal Veterinary Association released this statement:
The WSAVA considers amputation of dogs' tails to be an unnecessary surgical
procedure and contrary to the welfare of the dog. The WSAVA recommends that all
canine organizations phase out any recommendations for tail amputations (docking)
from their breed standards. The WSAVA recommends that the docking of dogs' tails
be made illegal except for the professionally diagnosed therapeutic reasons, and only
then by suitably qualified persons such as registered veterinarians, under conditions
of anesthesia that minimize pain and stress. 54
Similarly, the Association of Veterinarians for Animal rights released the following
position statement:
The Association of Veterinarians for Animal Rights is opposed to various surgeries
done to meet "breed standards" or to correct so-called vices. Procedures such as ear
cropping, tail docking, or debarking in dogs, or declawing in cats are unacceptable
because of the suffering and disfigurement they cause an animal are not offset by
any benefits to the animal. If such a procedure can be shown to be necessary for
medical or humane reasons, then it is permissible. The "breed standards" for dogs
must be altered to allow the animals to be shown without being surgically
mutilated.55
These position statements reflect a call to ban cosmetic surgeries on animals. In the
scheme of animal rights issues, this may appear unimportant - but it must be noted
that over 130,000 puppies undergo these painful procedures in the U.S. each year.56
Currently, however, because the Animal Welfare Act, and other legislation designed
to promote animal welfare does not specifically address this issue, and because ear
cropping and tail docking are currently culturally acceptable in the United States, it is
difficult to prosecute dog owners for subjecting their animals to these procedures.
http://www.animallaw.info/articles/dduscroppingdocking.htm
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Acute pain associated with docking
Pain is subjective, and difficult to measure. However, it can be inferred from
behaviour and vocalisation, as well as from physiological changes that are consistent
with the presence of acute pain (i.e. blood cortisol 2
levels are raised to levels
commensurate with pain and distress).
Immaturity may not protect pups from feeling acute pain during and immediately after
docking. Dogs are docked at 3-5 days of age, and some argue that their sensory
and perceptive processes are not well developed. However, studies in newborn rat
pups and neonatal humans indicate that they actively respond to painful stimuli
immediately after birth. A study in which the responses of 50 puppies to docking
were recorded found that all pups struggled and vocalised intensely during and
immediately after docking, just as boy babies react to circumcision around the same
age. It is difficult to assess how much pain is associated with docking. It has been
argued that as pups either feed or fall asleep immediately after docking, they have
not experienced significant pain. There is no evidence, however, to show an
association between these behaviours and lack of pain. Studies in which other young
animals and humans show increased feeding or a so-called “sleeping fit” after a
stressful or painful experience, have concluded that this may be either a
displacement activity or adaptive mechanism that ensures the baby animal has

enough nourishment and rest to survive the stressful circumstances. Sucking may
stimulate the body to release opioids thereby producing pain relief (analgesia). Pups
may feed to reduce pain, rather than because the pain is minimal.
It is argued that docking is not associated with significant pain due to a lack of nerve
coating (myelination) in the nerve cells responsible for pain conduction. However,
myelination is not required for pain conduction — it just speeds it up. There is likely
only to be a 0.25 second delay in pain perception, but no difference in the degree of
pain experienced. In fact, it has been argued that puppies may be more sensitive to
pain than adults, because their pain blocking (inhibitory) pathways are also poorly
developed.
In the Australian Veterinary Journal review of docking, Bennett and Perini state
“whereas the existence of pain in young animals cannot be directly observed or
measured at the present time, all available evidence reviewed thus far is consistent
with the claim that docking causes acute pain to those dogs undergoing the
procedure. In contrast, no evidence could be found to support the counter claim that
newborn pups do not
experience any pain at the time of docking. Pups do exhibit those pain responses of
which they are capable, and there is every reason to expect that they experience
considerable pain while being docked.”
Hormone released in response to stress
Chronic health problems associated with tail docking
Problems that have been raised as being associated with docking include
degeneration and atrophy (wasting) of tail and pelvic muscles, leading to an
increased risk of faecal incontinence, and compromised integrity of the pelvic
diaphragm, leading to an increased risk of hernia. Acquired urinary incontinence has
also been associated with tail docking, with one study showing a statistically
significant association between tail docking and urinary incontinence.
Chronic pain associated with tail docking
Chronic pain can take two forms. Phantom limb pain (PLP) occurs when pain is
referred to the missing limb. Studies in human amputees show that this can resolve
rapidly (i.e. in the first week), but up to 60% report PLP for at least two years, and 510% report indefinite severe pain.
The second form of chronic pain is stump pain, with 50% of amputees reporting this
for up to three weeks, and 21% reporting stump pain for up to two years. Although
there appears to be an association between the condition of the limb prior to
amputation and the occurrence of PLP, chronic PLP can still occur in amputees
whose limb was perfectly normal and healthy before amputation.
Stump pain occurs more often in amputees in which there is stump pathology,
although it can also occur where stump wounds have fully healed. There are reports
of up to 20% of people experiencing PLP whose limbs are congenitally absent, or are
amputated before six years of age. This must raise concerns about the potential for
similar pain in pups whose tails are docked.
Neuromas, tangled masses of nerve fibres that develop when nerve processes
(axons) are severed, are known to form frequently in animals after amputation. These
usually regress and resolve over several weeks, although they can persist
indefinitely, causing spontaneous nerve activity which may be perceived as chronic
pain.
Chronic pain impacts on our own ability to function adequately in society, and so
questions must also be raised about docking in relation to the development of social
skills and behaviour in pups.
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The incidence of cases involving any tail injuries was put at 0.4% at an American
university clinic, while an Australian study found that, of 2000 cases, the three
involving tails were all related to post-docking problems.
As the Australian Veterinary Journal article states: ‘Many traditionally docked breeds
for which a propensity for tail damage is claimed simply do not engage in high risk
activities.
More injuries to cats’ tails than dogs’
Veterinarians see many more tail injuries in cats than in dogs. The incidence of feline
tail injuries necessitating amputation is so frequent that this operation is a routine
procedure. It
is rarely necessary for dogs. Despite this there is no call for the routine prophylactic
docking of cats tails to prevent injury.
http://216.239.59.104/search?q=cache:P1DZ-TIIIYJ:www.vets.org.nz/News/Public/TailDock/BackgroundInfo%2520Dec04.pdf+pain+tail+docking&hl=en

Tail Docking
by: PetPlace Staff

What Type of Anesthesia is Needed?
In puppies less than 8 days of age, either local anesthetic or no anesthesia is used. If
the puppy is over 8 days of age, many veterinarians delay the procedure until the pup
is at least 8 weeks of age. At that time, general anesthesia is needed to induce
unconsciousness, complete control of pain, and muscle relaxation. If general
anesthesia is used, the pet may receive a pre-anesthetic sedative-analgesic drug to
help him relax, a brief intravenous anesthetic to allow placement of a breathing tube
in the windpipe, and subsequently inhalation (gas) anesthesia in oxygen during the
actual surgery.
How Is the Tail Docking Operation Done?
Your pet is placed on his back. An incision is made about ¼ to 1 inch from the base
of the tail. The distance from the tail base will depend on the standard for the
particular breed. The incision extends through the skin and continues between two
vertebrae in older dogs or through cartilage in very young puppies. At this point, the
majority of the tail has been removed. The skin is then sutured closed over the
remaining vertebra and tail tissue. Sutures may be absorbable or may need to be
removed 5 to 7 days later. When the procedure is performed in older dogs, a
temporary bandage is placed over the surgery site, and the bandage is removed after
2 to 3 days.
How Long Does Tail Docking Take to Perform?
The procedure takes about 5 to 30 minutes to perform in most cases, including the needed
time for preparation and anesthesia.

What Are the Risks and Complications?
The overall risk of this surgery is low. The major risks are those of general anesthesia (if
used), bleeding (hemorrhage), postoperative infection and wound breakdown (dehiscence)
over the incision.
http://netscape.petplace.com/Articles/artShow.asp?artID=4130

ANIMALS AUSTRALIA
x
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A 1996 study of behaviour of pups during docking reported they 'shrieked',
with the vocalisation ceasing an average of 138 seconds later, (with the range
being 8 - 840 seconds) (Noonan, Rand, Blackshaw and Priest in Applied
Behaviorual Science, 49, 335-342, 1996).

x

x

The incidence of full tail injuries is extremely low, with no differences between
docked breeds (with tails) and undocked breeds (Darke, Thrusfield, and
Aitken, 1985 in the Veterinary Record, 116, 409).
There is concern that chronic pain may also result, with some evidence of the
formation of neuromas on the stump (Gross and Carr, 1990, Veterinary
Pathology, 27, 61-62).
http://www.animalsaustralia.org/default2.asp?idL1=1269&idL2=1497

Cross Bench Comment with Gordon Moyes
Australia 4 April 2004

Tail Wagging The Dog
Do you remember the children’s nursery rhyme that spoke of all the delicious things
little girls were made of, but contrasted it with what little boys were made of? “What
are little boys made of? Slugs and snails and puppy dog tails”. I never gave much
thought to what happened to the puppy dog tails until recently in Parliament when we
had to decide a Bill entitled, the Cruelty to Animals, Dog Tail docking Amendment.
Talk about the tail wagging the dog! With all the crises in education, the transport
system, the health system where some of our public hospitals have reported a
significant number of unexplained deaths, the police service demoralised after the
Redfern riots, what brought hundreds of emails and letters to my desk, had to do with
the docking of puppy dogs tails.
I listened carefully to the experts from the RSPCA and the Veterinary Associations,
from the dog breeders and showers and some experts in animal pain. I found I had to
make a decision on an issue that had not been on the forefront of my mind. I made
that decision, and it was an important decision, because without the vote of Rev Fred
Nile and myself, the Bill would not have passed. I explained why I supported the ban
of tail docking, in spite of hearing the expert breeders explain how long tails looked
second rate, why our export of breeding dogs would decline, and why puppies do not
feel pain.
I said:
“On behalf of the Christian Democratic Party I indicate that we will support the
Prevention of
Cruelty to Animals Amendment (Tail Docking) Bill. The purpose of
the bill is to amend the Prevention of Cruelty to Animals Act 1979 to limit the docking
of dogs’ tails to veterinarians, and then only when it is in the interests of the welfare
of the dog.
We, likewise, have been lobbied by some very fine people who are interested in
animal welfare and animal rights, and who come down on both sides of the
argument.
Currently in New South Wales the docking of a dog’s tail is allowed to be performed
by any person if the dog is under five days of age. We have seen this, although not in
recent years, done by people who breed their own puppies and those who have
puppies as result of a dog becoming pregnant. Many breeds of dogs are routinely tail
docked within days of birth.
The bill seeks, on the encouragement of the RSPCA and others, to eliminate cruelty to animals. We
have received many emails and letters saying that the RSPCA does not have the right to do this, that
it exists to care for the welfare of animals.

But I would argue that the RSPCA has an advocacy role on behalf of
prevention of cruelty to animals, and I accept what it is doing. The bill prevents
the routine or cosmetic tail docking of puppies only. It limits tail docking to
veterinarians only, and it ensures that the operation is performed only when
the welfare interests of the dog are being served, not for cosmetic purposes.
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A number of reasons appeal strongly to us to support the bill. One is that the
bill makes concessions if a dog is injured. As previous speakers mentioned,
injuries are usually caused by the dog’s tail being caught in slammed doors of
cars. I understand that only 0.4 per cent of dogs present with such an injury,
which would require tail docking.
The second reason we support the bill is that tail docking seems to have no
clear benefit for the dog. Many people argue that small dogs do not feel pain,
but I remember doing experiments at university with even the smallest kind of
life, such as amoeba. When we deliberately created stimuli and pain the
amoeba, even though it took a long time, reacted to pain. Even the most
primitive form of life can feel pain. We have listened to Professor Bob Hales
and others talk about the problem of pain, but we are quite sure that in most
cases the dogs feel pain. Leaving aside the pain there is still the likelihood of
infection when ordinary instruments are used to dock the tails of dogs.
I have in my possession at home a very sharp folding penknife given to me by
my grandfather. When I was about 10 he instructed me to always keep it clean
because it was the knife I should use when I was fixing cats. I admit that I
have never used the knife to fix cats, but if those types of instruments that are
neither sterile nor clean are used infection can occur.
I believe there is a difference with pigs and lambs. I have asked the professor
and others about this and they tell me that there are clear scientific reasons for
de-tailing pigs and lambs, particularly when they are fly blown.
We note that in 10 countries it is illegal to dock dogs or to show docked dogs.
It is quite appropriate that Australia should line up with those countries. I note
that breeders will continue to seek to have tails docked.
Some people who came to see us expressed the view that because there is
availability in both Western Australia and the Northern Territory under
regulations to dock dogs they will send their dogs to Western Australia. They
claim that they already send scores of dogs to Western Australia and the
Northern Territory every single week for various purposes, and it would be no
trouble for them to have the procedures done in Western Australia or the
Northern Territory. This seemed to us to be a very curious line of argument.
There is community support for the bill, even though the majority of written
material I have received came from those who breed and show dogs, and who
are members of the Canine Council.
I know that they are heavily committed to having their dogs’ tails docked. We
listened with respect to their viewpoint, but we support the principle of
prevention of cruelty to animals.”
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Professor Stephen Bainbridge
I'm a corporate law professor at UCLA
Febuary 10, 2005
Banning Ear Cropping and Tail Docking
'............ I live within the Los Angeles city limits, albeit just east of West
Hollywood.] -- has proposed a new ordinance prohibiting "tail docking" and
"ear cropping" of dogs. They have already prohibited the declawing of cats.
The fact that the people of West Hollywood need to be regulated in such
matters tells me all I need to know. I'll stick with Wisconsin, where we milk our
pets.
It may come as a surprise to those who read this ...only on a very superficial
level, but I'm actually in favor of such legislation, although I suspect my

reasons for doing so differ from those of most denizens of West Hollywood.
I don't believe in animal "rights," and I'm certainly no vegetarian or vegan, but
I've long been impressed by the moral and religious arguments against animal
cruelty. See, e.g., C.S. Lewis' comments on animal cruelty in his wonderful
book The Problem of Pain.
As one authority has observed: Lewis held that man inherently has authority
over animals. But he held that this authority, even though Divinely given,
should be used with great restraint, because in a fallen world it is so likely to
be abused.
is there any better way to understand the divine command - "Be fertile and
multiply; fill the earth and subdue it. Have dominion over the fish of the sea,
the birds of the air, and all the living things that move on the earth." (Genesis
1:28)? We are stewards of the earth and stewards never inflict unnecessary
pain on those who are in their charge. I would not go so far as C.S. Lewis did
in his condemnation of vivissection and other forms of animal research, but his
critique of vivisection nevertheless is worth considering: The Christian
defender ... is very apt to say that we are entitled to do anything we please to
animals because they 'have no souls'. But what does this mean? If it means
that animals have no consciousness, then how is this known? They certainly
behave as if the had, or at least the higher animals do. I myself am inclined to
think that far fewer animals than is supposed have what we should recognize
as consciousness. but that is only an opinion. Unless we know on other
grounds that vivisection is right we must not take the moral risk of tormenting
them on a mere opinion. On the other hand, the statement that they 'have no
souls' may mean that they have no moral responsibilities and are not
immortal. But the absence of 'soul' in that sense makes the infliction of pain
upon them not easier bur harder to justify, for it means that animals cannot
deserve pain, nor profit morally by the discipline of pain, nor be recompensed
by happiness in another life for suffering in this. ... 'Soullessness', in so far as
it is relevant to the question at all, is an argument against vivisection.
How does this relate to things like declawing, tail docking, or ear cropping? It
is clear that they are all painful, especially the latter two. You can't watch it
being done to puppies without so concluding. And what purpose does that
pain serve? The puppies to whom it is done have themselves done nothing
blameworthy that would make them deserve such pain nor does it serve in
any other way to discipline them. It is, moreover, authoritatively regarded by
veternarians as "an unnecessary surgical procedure." Instead, we do it mainly
for human gratification. Indeed, we do it mainly to please our aesthetic sense.
It is very little different than the evil child who pulls the wings off flies.
Hence, I would distinguish these practices from, say, the humane slaughter of
food animals who were humanely raised. (Factory farming being a subject for
another day, but you should be able to guess where I stand on it.) Even in my
more libertarian moments, I thus would support a ban on these practices.
Given the arguments I advance above, I don't think you need to extend the
harm principle (or, if you prefer, the market failure concept of negative
externalities) very far to justify preventing people from inflicting unnecessary
suffering and pain on animals

A.D.A. - Rarely is the supracaudal scent gland mentioned; this plays an
important part in communication and it is often removed by the docking
procedure
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No-one has been willing to give ADA film/video of tail docking by cutting (the
only video on offer by the CDB showing the banding method does not show the
later actions that this method causes.
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THE PROPONENTS' CASE FOR DOCKING + ADA'S OPPOSING VIEWS
ADA cannot agree with the proponents of docking. However we have to show
their arguments in order to identify where there are differences of scientific and
ethical opinion:Prof. Bob Hales represents the Council for Docked Breeds in Australia and
breeds and shows Giant Schnauzers.
http://sanfteriesen.netfirms.com/index.htm His litters are shown on his
website as being docked after the Australian ban came into force.
This information is also used by the Council for Docked Breeds in the UK to
forward their arguments to retain docking
The following are ADA's own References to the text (in blue) which emanates
from Prof. j. ?Robert. S. Hales:1. Professor Rudolf Fritsch This refers to the "Tail Docking - Pain Felt by
Puppies" which follows and was written to the German Kennel Club in 1951
and there is no reference to peer review. It is over half a century old in its
data.
2. Professor D. Grandjean -http://www.royalcanin.us/dogbook.asp - the Royal
Canin Encyclopaedia is sponsored by a dog food company and therefore we
can find no evidence that it has been scientifically or peer reviewed. The
extract does not show related references and appears anecdotal. The fact
that there are reflexes evident from birth contradict the arguments
presented and more so as there are many pain perceiving nerves in
mature animals which are not myelinated. Perception of pain is present
as shown in our tests below**.
3. Professor JRS. Hales Information received from Australia says:'He was a Prof of Physiology and taught at the med school and the vet
school. His expertise was in the effects of temperature on metabolism
and temperature control in the body.'
¾ The studies to which he refers seem to be those of his own observation
not done for peer review in a scientific journal.
¾ In Section 8 where he says the research 'was flawed because they
should have subjected puppies to the identical procedure employed
when tails were docked' would have been unethical see the attached
document by AWSELVA,
¾ In Section 11 he says he found that 'the hind leg pedalling reflex
response to tickling/scratching mid-side skin was absent, as Fitzgerald
& Gibson (above) found in rats with painful chemicals';
ADA feels this is incorrect as painful chemicals are likely to have a
delayed effect.
** In November 2005 ADA requested a Boxer breeder (without having
stated to her the reasons for asking) to try the tickling/scratching test on
1-3 day old Boxer pups.
She says:- 2 litters - 5 and 6 puppies
age when tested: 2 days
A. (the mid-side skin of body tickled) : all puppies
moved their leg towards the tickled place
B. (paw held tightly) : all puppies pulled the paw away and
cried in four cases.
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Extract of communication from Prof. Hales to a Vet. (anon.) in Australia now
follows:'You asked for evidence that newborn pups feel no pain if docked at <5d age.
Following are extracts from a letter I wrote earlier this year. ..........Yours sincerely,
Bob Hales."
B. FACT - For the first few days of life, puppies feel little or no pain, especially in the
more caudal regions. (see 6,10 & 11)
What the Minister has been promulgating because of bad advice, runs contrary to the
knowledge of three internationally eminent physiologists whose credentials the
Attorney General might check with independent sources.
(a) Professor Rudolf Fritsch, Head, Clinic of Veterinary Surgery, Justus-Liebig
Univ., Giessen, Germany : There are two distinct groups of newborn animals, viz.,
the "Nesthockern" (or altricial) which includes puppies, kittens, rats & others, are
relatively immature at birth & up to around two weeks age; they cannot hear or see or
use their hindlegs or urinate or defecate without their mothers’ stimulation. The other
group is the "Nestfluchter" (or precocial), which are relatively mature right from birth &
includes human babies, lambs, calves & others. See1
(b) Professor D. Grandjean, Veterinary School of Alfort, France, is the main author
& scientific coordinator of the "Royal Canin Dog Encyclopaedia" (ISBN 2-914193-009) & writes in the 2000 edition now available: "The neonatal period begins at
birth….called the ‘vegetative phase‘ ….few reflex activities….development of the
nervous system, as myelination occurs from the anterior to the posterior end of the
dog….perception of pain is the last thing to appear in neurological development….".
See 2
(c) Professor JRS. Hales, biomedical Research Professor, Faculty of Medicine,
Univ. NSW ; Visiting Professor, Faculty of Veterinary Science, Univ. Sydney; Chief
Research Scientist, Division of Animal Physiology/Production, CSIRO (retired). He
has examined the scientific research published in international journals & has
personally tested reflexes in neonatal puppies. See 3
Re. scientific literature - there is only one study of tail docking in puppies & although
it purports to show the procedure is painful, the study is scientifically flawed (see 8).
-it is invalid to compare humans or lambs with puppies (as frequently done by
opponents of docking) & further, the pain indices used in lambs are questionable
(see 9).
-studies of newborn rats, which may validly be compared with puppies, have shown
that physiological pain mechanisms are not effectively functional until around 11
days’ age (see 10).
Re. Professor Hales’ tests, he has observed in neonatal puppies, that a particular
skin reflex does not begin to appear until around 8 days’ age (see 11) See**
C. Opponents of tail docking are not averse to misrepresenting information or even
lying to get their point across.
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6. Anecdotal evidence is freely available from Veterinary surgeons, that puppies
having their tails surgically partly removed "struggle & yelp & howl", indicating pain,

whereas other Veterinarians & many experienced dog breeders will feel just as
strongly that pups will react in the above manner simply as a result of being removed
from their mother, turned on to their back & held restrained & that often the puppies
make little or no sound at all. The latter was clearly seen (Banding method ?CDB
video) on the TV Ch 7 programme on 5th March & in the TV Ch 9 programme on
10th March. However, this is anecdotal - it is far too subjective, & therefore objective,
sound, scientific evidence one way or the other must be sought.
8. The study by Noonan et al, 1996b is scientifically flawed because the investigators
failed to include parallel control animals, ie., they should have subjected puppies to
the identical procedure employed when tails were docked, but not dock tails in this
control group while still observing their responses.
Noonan et al, 1996b, Behavioural observations of puppies undergoing tail docking,
Applied Animal Behaviour Science, 49: 335 - 342.
9. There have been several studies of tail docking in lambs (& some other species)
which take increases in heart rate &/or blood cortisol levels to indicate pain; not only
have other investigators presented evidence that those parameters are unreliable
indicators, but the fact that lambs are in the precocial group of neonates (see "B(a)"
above) renders the transferral of data to puppies invalid.
10. The basic/pure physiology of pain mechanisms in newborn rats may be applied to
puppies; as they belong to the same (altricial) neonatal group. Thus, very briefly,
electrophysiological studies in University College London (Fitzgerald & Gibson, 1984)
have shown that although a limb flexor response to pinch or heat is present from
birth, responses to irritant chemicals (causing pain) are absent until around day 11;
researchers in the Mayo Clinic (USA) (Kerr, 1975) have shown that the recognition of
pain depends on the balance between large nerve fibre ("A-fibres") & small nerve
fibre ("C-fibres") activity & in Kitasa Univ., Tokyo, several neurotransmitters have
been shown to be involved (Ikeda et al., 2001), supporting the contention (Fitzgerald,
1987) that, since C polymodal nociceptors are fully functional at birth, the delayed
development of neurogenic oedema & of certain specific C-evoked reflexes (such as
pain) could be due to slow maturation of critical chemical factors in C-fibres & their
central processing.
Fitzgerald & Gibson, 1984, The postnatal physiological & neurochemical
development of peripheral sensory C fibres, Neuroscience, 13: 933 - 944.
Kerr, 1975, Pain. A central inhibitory balance theory, Mayo Clinic Proceedings, 50:
685 - 690.
Ikeda et al, 2001, Involvement of vanilloid receptor VRI & prostanoids in the acidinduced writhing responses of mice, Life Sciences, 69: 2911 - 2919.
Fitzgerald, 1987, Cutaneous primary afferent properties in the hind limb of the
neonatal rat, The Journal of Physiology (London), 383: 79 - 92.
11. Professor Hales still retained some concern about the complete transfer of
information from the newborn rat to the puppy & therefore over the past few months
has made some very simple, but none-the-less enlightening observations. In 48
puppies of 7 different breeds, it was found that the limb flexor response to pinch was
present from birth (as found in rats by Fitzgerald & Gibson above), however, the hind
leg pedalling reflex response to tickling/scratching midside skin was absent, as
Fitzgerald & Gibson (above) found in rats with painful chemicals; this reflex, which as
with pain involves receptors, then afferent nerve activity, then central relays &
processing, then efferent nerve activity to elicit effector organ activity, was only faintly
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present in most puppies at day 8 & did not exhibit adult-like characteristics until at
least around two weeks.
END OF EXTRACTS FROM Hales' D Ltr 29/3-31/3/04

Tail Docking - Pain Felt by Puppies
There follows a letter from Prof. Dr. R. Fritsch, Leader of the Clinic of Veterinary
Surgeons, Justus-Lieberg-University, to the German Kennel Club. 1951
Quote
I have been asked by the German Kennel Club to give a professional opinion on the
following questions:
x
x

Will the removal of the tail and dew claws without anaesthetic on
a four day old puppy, cause considerable pain?
Is it necessary from the veterinary point of view, to shorten the
tail or amputate the dew claws of certain breeds of dogs?

The docking of tails and the removal of dew claws in puppies less than
4 days old without anaesthetic, is not connected with any serious pain
in such a way that it cannot be allowed from the point of view of the
protection of animals.
The reason for this is (there are two expressions in German for which
there is no English equivalent: "Nestfluchter" which means a young bird
or young animal which very soon will leave its nest or its mother and
therefore will have to find its own food; and "Nesthockern" which means
a young animal that stays for a long time in the nest with its mother and
is fed by her) the new born puppy belongs to the Nesthockern, in
contrast with the horse, cow, sheep, pig and goat which are regarded
as Nestfluchter.
The animals in the Nesthockern group are born relatively immature,
completely naked, blind, deaf, very immobile and very helpless. Their
nervous system at birth is not even fully developed. There are still cell
divisions in the brain and some of the nervous threads are not fully
developed. In psychological tests, it has been determined that the time
between the nervous impulse and reaction (chronaxie) takes 3-4 times
longer than it would in an adult. After about 10-14 days, when the
animals eyes are opened (until then it has been more like an embryo) it
is possible to determine the normal value of the impulse. In 1941,
Volkhov determined that animals, at this period of life, had very little
feeling of pain. The conscious feeling of pain is still not very likely at
that age.
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Schmidker wrote in his doctorate in 1951 about the feeling of pain in
new-born puppies: "Incomplete development of the nervous system at
the time of birth and the very high chronaxie value in connection with
the fact that the animal is not able to react effectively to pain, gives us
every reason to believe that the actual feeling of pain is very low in the
new-born of this group of mammals (dogs). In other words, at this age
and biological condition, it would have no absolute meaning to talk
about pain". You therefore do not have to worry or fear that the dog will
be made to suffer pain or psychological pain, if the tail has been docked
or the dew claws removed, in the first few days after birth.
It is completely different though, with the Nestfluchter (animals which

leave their nest or mother just after birth). In these animals, the nervous
system id fully developed just after the moment of birth. All senses that
serve to get rid of enemies and pain are fully developed. One can
neither from physiological knowledge nor from just observation, say that
these young animals feel a lot less pain than adults.
It would therefore be a contradiction in the law, for the Protection of
Animals, to permit the shortening or docking of tails in pigs and lambs
without anaesthetic, because they have fully developed threshold of
pain, and , at the same time, forbid the docking of dogs. It is absolutely
certain that the docking of tails on small lambs and pigs and also the
castration of young pigs, goats and calves during their first days of life,
will cause considerable pain if done without an anaesthetic. However,
from the point of view of the docking of dogs, whose nervous system is
not fully developed during the first few days of life, is completely
acceptable from the point of view of the protection of animals.
The removal of dew claws is necessary in order to avoid later damages
and illnesses. It is also recommended to dock the tails in breeds which
have long thin, weak and sparsely coated tails, in order to avoid later
sickness and damage. At the same time tails should be docked in
breeds that are used in such a way that there is a risk of injury to a tail
e.g. hunting dogs. It is beneficial to avoid painful; injuries and therefore
in the interest of the PREVENTION OF CRUELTY to animals.
The dew claw is the rudimentary first toe. They are often injured and
the nail can grow into the skin causing considerable inflammation. The
dog can easily catch them on different objects because they just hang
on the side of their paws a non-functioning objects and can therefore
damage themselves quite seriously. It is therefore in the interests of the
law to recommend that these claws are removed as early as possible.
Their removal is best done in the first week with a little clip with
scissors.
The dogs tail on the other hand, whether it be in kennels or around the
home, is in constant danger of damage by being hit against hard
objects like walls, fences, tables, chair legs, radiators and of being
trapped in doors. These injuries usually result in sores at the tip of the
tail, which do not heal well because there is a poor blood circulation in
this part of the tail.
**By licking and chewing, the dog makes the condition worse and the
skin and tissue will die. These conditions of necrosis of the tip of the tail
is often seen in Great Danes and Dalmatians. German Shepherds are
also often seen in veterinary surgeries.
This can sometimes be treated with partial amputation but secondary
problems can occur in the healing process because the very poor blood
supply is not conducive to this. This actually makes it necessary to
amputate the tail several times before the healing process is achieved.
Hunting dogs are in great danger of damaging their tails when thrashing
through thick undergrowth and young forest. Only tails that are thick
and covered with long hair are protected, such as those of the wolf and
fox. Apart from the dangers that the dog is constantly confronted with in
the human environment (as well as the fact that they have less hair
than the wild dog) many breeds have a very lively temperament which
often cause tail tip damage in the course of their exuberance, e.g. an
undocked Boxer will constantly be subject to injury when using its tail
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when he expresses happiness.
As far as the behaviour of dogs is concerned, I cannot see that their
ability to express happiness should in any way be altered by the
docking of the tail.
From the veterinary point of view, therefore, there is absolutely no reason why
the banning of the docking of dogs tails should be beneficial to them. In actual
fact, it would be detrimental to their well-being if docking was abolished. Tail
docking protects the dog as it is done to avoid problems with tail injuries and
subsequent painful treatment that would often occur. It is called Prevention!!
End of Quote
This article was originally published on The Council of Docked Breeds
website.
** this is more applicable to a tail that has been docked; there are more
docked tails than injured!
N.B. Germany banned docking!

ADA is unable to get any film footage from Vets who dock in the UK/world. If
this procedure were felt by them to be harmless, pain free and ethical then
surely they would want it to be seen and publicly applauded. Nor can ADA
obtain written reasons why Vets4Docking dock the specific breeds. The only
video available is the one created by the CDB (claimed to be a tutorial for Vets).
The docking method shown is the banding procedure which does not convey
the later implications and results of this procedure; it has been made to
appear visually innocuous and as a sanitised assessment of a supposedly
painless and harmless procedure.
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In the Sunday Times 27/2/3005 :'A study of 200 preterm babies found they were subjected to a total of 20,000
procedures in the first 14 days of life in intensive care. Add to this inappropriate
stimulation and continuous bright light and you have a model for chronic stress. In
most neonatal units preterm babies lie on their backs on mats, naked apart from a
nappy. Grossly immature reflexes mean that their arms and legs tend to wave or flap
which is distressing for the baby, whose every instinct is to curl and ball, seeking safe
boundaries to contain him. Now the impact of this kind of stark environment on the
growth and development of premature babies is being challenged. New evidence
seems to suggest that a far gentler form of care is likely to result in babies with fewer
long-term disabilities. Some even argue that failure to minimise the impact of pain
and stress on these children constitues a breach of their human rights. .....Twenty
years ago the notion of stress in preterm infants hadn't even been considered. Tbe
pioneering work of of Al Aynsley-Green and Sunny Anand during the 1980s
overturned the widely held belief that babies couldn't feel pain, or if they could, their
experience if it somehow wasn't like ours. Before this time preterm babies regularly
underwent surgery without anaesthesia. "Many of them died from shock" says
Anand, now Professor of Paediatrics and Anaesthesiology at Arkansas Children's
Hospital. "Others were returned to the ward, grey and shut-down, and it would take
nurses to stabilise them. Their hormonal stress responses were five times what we
expected. We proved that prolonged elevation of cortisol was incredibly damaging."
After 48 hours in intensive care, preterm babies have learnt what noxious stimuli are.
When a foot is grabbed for a routine heel prick, they desaturate (oxygen levels go
down) and they become unstable, because they anticipate pain......A host of
published studies shows that pain and stress affect brain development and yet the
message still isn't getting across...."The collective ego of the medical profession will
have to face the fact that their clinical approach is seriously limited" says Anand. "Do
we have a choice? No we don't. It is our duty to practise what is best for the
baby."........Where scientists agree that the preterm brain is very plastic; it develops
more between 23 and 40 weeks' gestation than at any other time throughout life, so
sensory experience at this state is incredibly important....."Research has shown that
a mother rocking her baby in her arms has a therapeutic effect on pain management
and growth but rocking a baby mechanically doesn't have the same effect. Why?
Because the baby however tiny craves a relationship", explains Anand
Otwin Linderkamp, Prof of Neonatology at the University of Heidleberg Medical
School, practises the minimisation of intensive-care medicine. "Very early on I
noticed how tiny babies always tried to get themselves into a corner in an incubator.
The nurses took them back to the middle then the babies tried again. It was very sad
this desperate search for boundaries. When I first came to Heidelberg I found a
typical intensive care unit babies lying on mats under bright lights, and because they
were agitated and moved around they were given sedation."
Sunny Anand claims to have the first objective proof that there is conscious
processing of painful stimuli by even the most premature babies, found by looking at
responses within the cortex. His paper has been submitted to the New England
Journal of Medicine. As the study contains unpublished information, he is reluctant
to reveal the results, but he says this is the definitive study that the developmental
care lobby has been waiting for. "We can now show that repeated painful stimuli
produce an increase in the number of cells that die during brain development and
also alter a child's cognitive processing for life. I'm not saying pain is the only
problem but we think it is responsible for the long term cognitive outcomes of
premature children."
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For further information:
http://anti-dockingalliance.co.uk/page_13.htm newspage
http://anti-dockingalliance.co.uk/page_17.htm the effects of docking
http://anti-dockingalliance.co.uk/page_12.htm puppies and breed health
http://anti-dockingalliance.co.uk/page_20.htm what people say about docking
http://anti-dockingalliance.co.uk/page_4.htm Robert Wansbrough
http://anti-dockingalliance.co.uk/page_14.htm AWSELVA - Pain
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SUBMISSION FROM THE BORN FREE FOUNDATION
Comments on the submission by the Association of Circus Proprietors (ACP)
concerning the regulation of animal circuses in Scotland
Animal Health & Welfare (Scotland) Bill
The following information has been complied by the Born Free Foundation, which has been
working for the past 21 years through advocacy, investigation and education to prevent
captive animal suffering. Born Free has been consulted in the drafting of the Animal Welfare
Bill for England and Wales and gave oral evidence at the EFRA Committee meeting.
Together with the RSPCA, the Born Free Foundation is soon to publish a comprehensive
report on the welfare implications of the use of wild animals in circuses.
Ɣ There are currently 3 circuses with wild animals in the UK. However, there are
currently no restrictions to prevent the number of circuses, or the number of wild
animals performing in circuses, from increasing. (Peter Jolly’s Circus is currently
advertising for an elephant act, of at least two individuals, bottle-fed bears, lions and
tigers cubs (Circus Friends Association website, 2005)).
Ɣ There appears to be a confusion over the definition of a wild animal. DEFRA
acknowledges the term ‘wild animal’ to be: “any animal not normally domesticated in the
UK” (DEFRA 2004). In addition, the Zoo’s Forum published guidance in 2003 to all
Local Authorities in England, Scotland and Wales (Circular 02/2003), which categorises
animals commonly kept in captivity in the UK as ‘wild’ or ‘domestic’. Wild animals
include - elephants, bears, lions, tigers, zebras, camels and reptiles (wild animals
currently kept in UK resident circuses).
Ɣ Recent MORI public opinion polls confirm a continuing significant decline in the
popularity of circuses with wild animals:
- 72% of those questioned in 1999 thought that the use of wild animals in circuses
was not acceptable (1999)
- 80% of those questioned in 2005 thought that the use of wild animals in circuses
was not acceptable (2005)
People no longer expect to see animals performing degrading tricks, dressed in clothes
or performing manoeuvres to music. On the whole the public is shocked to learn
circuses with wild animals still exist in the UK.
Ɣ Following consultation with experts, vets and scientific institutions, the following
government bodies are supporting a call to an end to the use of wild animals in
circuses in the UK – House of Commons Environment, Food and Rural Affairs
Committee (2005) and the Associate Parliamentary Group for Animal Welfare, that
published a report on circuses in 1998.
Ɣ Currently, certain aspects of circus operation are regulated under the Performing
Animals Act of 1925 but this gives little regard to the needs of animals. The proposed
Bill appears to recognise and seeks to ensure that an animal’s basic needs must be
provided for. Acknowledging a need for consistency in the implementation of the Bill –
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that the basic needs of an animal remain the same, irrespective of the circumstances in
which the animal is kept – it is evident that a circus is unable to meet these basic
needs.
Ɣ Due to their dependency on regular travel, circuses cannot provide sizable and
complex living conditions but instead may subject their animals to:
- cramped conditions in beastwagons
- restricted movement due to tethering/chaining
- repeated and extended transportation
- repeated loading and unloading
- inadequate ad unnatural social environments
- a lack of privacy
- high noise levels
Ɣ Despite difficulties in assessing living conditions, animal management practices, and
animal behaviour in circuses, the evidence that has been collected has shown that the
impact of circuses on animal welfare is serious and potential debilitating.
Problems leading to which may include:
- physiological stress responses
- mental and physical suffering
- bouts of abnormal behaviour
- health risks from inadequate hygiene
- dietary deficiencies
Ɣ Substantial scientific evidence supports the opinion of the public, many wild animal
experts, government bodies and animal welfare organisations, that there should be a
prohibition on the use of wild animals in circuses.
Ɣ Anne, currently the only elephant to be used in a UK resident circus, has reportedly
been used by the Bobby Robert’s Super Circus for the last 46 years. She has arthritis in
the hind limbs (e.g. Warrington Guardian 03/11/05) and is regularly transported in the
back of a lorry, sometimes hundreds of miles, with the circus and to appear in television
advertisements (e.g. 24–25/04/05 Anne was transported from Fleetwood, Lancashire to
Workington, Cumbria (~110 miles) between performance sites; 27/04/05 Anne was
transported from Workington, Cumbria to Buckingham and back to film television
advertisement (over 500 miles)). During touring, at each location, Anne is either housed
in a temporary paddock surrounded by a single electric wire, or shackled to the floor in a
tent (e.g. Mail on Sunday 12/06/05; attached photographs). Such conditions would be
inconceivable in a zoo.
Ɣ The DEFRA appointed vet who inspected Anne, as referred to in the ACP submission,
visited Anne for a limited period and gave prior warning of his attendance. Inspection
was not carried out over an extensive period to take into account regular
transportation, loading and unloading, all housing practices and her use in the circus
ring. On speaking to the vet, it appears that they had little experience of dealing with
captive wild animals.
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Ɣ As the ACP will know doubt be aware, in the UK and elsewhere, there is substantial
evidence that circuses without wild animals (or any animals) can be very popular and
profit-making. Animal acts form only a small fraction of these circus performances. The
statement that banning the use of wild animals in circuses will take away the living of
circus proprietors is simply unsubstantiated.
Ɣ It is clear that the welfare of wild animals in UK circuses must be addressed, but the
best approach to take remains a debatable issue:
Option 1 - Full prohibition
Total prohibition on the use of all animals in circuses, including domestic and wild
animals.
Option 2 – Prohibition of wild animals
This would follow the lead of several countries, including Austria, Costa Rica, Israel and
Singapore, which have prohibited the use of all wild animals in circuses (Born Free
Foundation, in press). The reasons cited for these prohibitions include:
 Animal welfare concerns; reports of animal abuse and the prolonged periods circus
animals spend in inadequate accommodation
 Changing public attitudes and increased concern for animal welfare
 Risks to public health and safety
 The minimal economic impact of prohibition
Option 3 - Improved standards
Legislation that recognises the needs of animals, and thus sets improved standards of
care, similar to the approach adopted by several countries including Belgium and New
Zealand (Born Free Foundation, in press).
Ɣ The Born Free Foundation recommends that, as a priority, the Animal Health and
Welfare Bill must ensure an end to the use of wild animals in circuses in
Scotland.
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SUBMISSION FROM JOHN BOWER
TAIL DOCKING - a veterinary perspective
One of the first veterinarians in print with his views on tail docking of dogs was
William Youatt in his book The Dog in 1854. He was clearly upset by the procedure
which was carried out, he says, because "the tail of the dog does not suit the fancy
of the owner". By 1896 opposition to docking had grown to such an extent that the
Kennel Club debated a motion entitled "No dog born after 31 March 1896 can, if
docked win a prize at a show held under Kennel Club rules." The motion was lost on
the grounds that docking was such a trivial operation as to be unworthy of further
discussion, not because there were good reasons for continuing.
The original reasons for docking, or tailing as it used to be known, are lost in the
mists of time. Hints, however, can be found in the writings of eminent people such
as veterinarians like Youatt, or those involved in dog breeding or showing. One such
is Captain Jocelyn Lucas, M.C. who wrote several books on dogs in the 1920s
including Pedigree Dog Breeding, The Sealyham Terrier, and Hints on Dog
Management. In this latter booklet, the foreword of which is written by no lesser
person than Charles Cruft, he includes an explanatory section on docking. It is
pertinent to quote from the first two paragraphs:
"Docking is not merely a fashion, for it has a practical origin. All running dogs such
as Hounds, Greyhounds and Retrievers - animals used to catch as well as pursue
game, have their tails left long, so that they can twist and turn, using their tails as
"rudders." Dogs such as the Spaniel used for hunting out game but not for catching
it, formerly had their tails cut to impede them. Thus the bobtailed Sheepdog was
originally docked to prevent him catching hares."
This is a far cry from the current reasons put forward by the Council of Docked
Breeds which centre round hygiene, and prevention of possible future injury, in an
attempt to justify a procedure which is a tradition.
In the summer of 1989, the veterinary profession were invited, through the RCVS, to
put the profession's view point to the Home Office. The BVA, and its major Division,
the BSAVA, confirmed their opposition, stated clearly in their policy statements, and
compiled democratically from members' opinion, to non-therapeutic tail docking in
dogs. Supporting evidence included, amongst other arguments, observations and
assurances by dog behaviourists that the tail was an important and powerful
communication tool for the dog; the Royal (Dick) Veterinary School retrospective
survey of 12,129 clinical cases involving tails that showed there was no reduction in
the incidence of tail problems in docked dogs; and a recording of a Radio 4
broadcast in the "Punters" series that concluded that tail docking was unjustified and
inhumane.
The case put to the Home Office during that meeting concluded with the urgent
request that primary legislation be introduced to ban the non-therapeutic removal of
dogs' tails in the UK.
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The Minister, Douglas Hogg, was visibly impressed with the arguments put forward
by the profession, and asked the RCVS what its action would be if he decided on a
compromise solution and banned non-veterinarians from performing the procedure
by removing the exemption that permitted this in the Veterinary Surgeons Act. He
was advised at the time that the Council of the RCVS would be likely to make it
unethical for veterinarians to remove tails for non-therapeutic reasons. It seems that
the Home Office took their eventual decision in the belief that tail docking would
cease as a result of the appropriate amendment of the Veterinary Surgeons' Act,
rather than introduce the primary legislation, so clearly requested by the RCVS.
This single move, a "ducking of the issue", has had a devastatingly harmful effect on
the trusting relationship between the dog breeder and the vet. It has led to
vituperous attacks on vets in the dog press, pressure on breeders to change vets to
those who would still dock, regardless of whether that vet could or would service the
other much more important needs of the breeder on a willing 24 hours basis. Vets
got the blame for a Governmental action that Government knew had only one
outcome. Subsequent conversations with the Home Office confirmed this.
"Legislation was not needed to ban this act," they argued. "We have merely grouped
tail removal along with surgical removal of any other part of the body, and that is all
adequately covered by the Veterinary Surgeons Act. If you do not remove legs and
ears without reason and without special legislation, then you do not need special
legislation to ban the surgical removal of tails." A good, powerful, but naive point.
Further evidence that Government really intended this move to end docking comes
from Hansard, the House of Commons Official Report on Parliamentary Debates, a
verbatim transcript of the Standing Committee proceedings, on 21 May 1991. The
then Parliamentary Secretary to the Ministry of Agriculture, Fisheries and Food,
David Maclean, in moving the amendment to the Veterinary Surgeons' Act that would
ban docking by lay people with effect from 1 July 1993, said, and I quote:
"Home Office Ministers with a responsibility for animals held several meetings with
interested bodies, including the Royal College of Veterinary Surgeons, the Kennel
Club, and the Council for Docked Breeds. Following those meetings and further
consultation by my Department, Ministers concluded that steps should be taken
to phase out tail docking. The veterinary profession is unanimous that tail docking
is a mutilation that is cosmetic, and serves no useful purpose - and the Government
entirely agree."
There can surely be no doubt as to Government's intention after that definitive
statement.
In 1992 a survey on docking was conducted among the 3,300 members of the British
Small Animal Veterinary Association [BSAVA]. Some 2,214 replies were received, a
very high response rate of 67%, and of these 92% wished to see the end
of tail docking. This was the mandate and incentive needed for the RCVS Council to
rule, on 12 November 1992, that tail docking of dogs, for reasons other than
therapeutic or acceptable prophylactic purposes, was unethical, and that repeated
unethical behaviour had the potential to be construed as disgraceful conduct.
There seems to be a very good reason for leaving tails on:
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* Tails are there for a purpose and are very useful to the dog for
communication, balance and steering.
Pain is present, however minor and fleeting, and it can be measured. Pain is
possibly the least powerful argument as it is so slight. But it is there. Professor
David Morton's study of the subject (Veterinary Record, 3 October 1992) shows this.
The Royal (Dick) Veterinary School survey into the presence or absence of tail
damage in over 12,000 clinical cases in docked and undocked breeds has shown
that docking does not reduce tail injury. The report (Veterinary Record 13 April
1985) concludes: "Since the odds ratio is not significantly greater than one, tail
docking cannot be recommended as a prophylactic procedure against tail injuries in
any dog population similar to the predominantly urban one from which the teaching
unit draws its cases"
No-one has put forward a substantive argument for docking except that to ban it is to
remove a traditional right, that certain breeds look better without tails, or that it
doesn't hurt so why stop it.
Breeders of working dogs, such as Springer Spaniels, have argued that in order to
prevent damage to their dogs' tails when working in close cover, a portion of the tail
should be removed. To my knowledge, there is no evidence, except anecdotal, to
support this. Dogs do not reverse into cover tail first, and if any part of the body
were to be damaged in such circumstances, it would be logical to suppose that it
would be the long floppy ears of such a breed. However, ears are not cropped or
shortened to prevent this. If in the future long tails are shown to be more prone to
damage when dogs are being worked, statistics will reveal this fact. Many veterinary
practices now have access to computerised records and the veterinary profession
would respond to this. However, without the benefit of the knowledge of the
proportion of Springers that work in close cover to those that are family pets, it is
difficult to justify the mass removal of this organ from the breed. Indeed working
Springers traditionally have their tails left longer than show specimens.
Tail injuries in dogs are quite uncommon in practice. Vets certainly see as many tail
problems following docking as in dogs whose tails were not docked. A noticeable
number of docked puppies' tails need re-docking to remove an inflamed or infected
callus, or one caused by a vertebra being left too long.
What of the largest group of people involved in dogs - the family pet owners. These
are the people who for years, in our surgeries, have been expressing disquiet at
docking, at being unable to obtain pups with tails, or expressing disbelief when they
find out that the puppies were not born without a tail, but that someone amputated
them. To test the current attitude of this far larger body of dog (and cat) owners, a
questionnaire has been devised and used in several veterinary practices in a totally
unselected manner. The format is as illustrated:
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Dogs such as Boxers, Dobermanns, Spaniels, Poodles and many other breeds
have customarily had their tails removed or shortened (docked) at 3 to 5 days
old.
For over a year now, it has been illegal for anyone except a vet to do this.
Our governing body, the Royal College of Veterinary Surgeons, has advised vets not
to do this except where it is beneficial to the individual dog. We would value your
opinion:
 I think puppies of those breeds should have their tails removed or shortened
 I think puppies of those breeds should not have their tails removed or
shortened
 I own a Dog / Cat / Both.
Breed
So far, with over 330 returns, the results make fascinating reading. The overall
outcome is almost identical to the result of the survey of the veterinary profession
itself - an overwhelming 91.5% against docking. Amongst owners of undocked
breeds it is 97%, and even amongst owners of traditionally docked breeds it is 81%
against docking. As a check, it was noted that 96.5% of cat owners are against it.
Of course the veterinary profession finds docking distasteful. How can we
wholeheartedly support the unnecessary removal of a useful and limb-like organ?
We have thought long and hard about it. We have looked at scientific evidence of
pain, at statistical evidence of injury, at the attitudes of our young veterinary
graduates and our veterinary nurses who are noticeably upset at the prospect of
being involved in tail docking, at our ethics in performing it, and at the attitude of our
enormous client base. These same people comprise most of the client base of dog
breeders. They wish to see an end to docking.
The Kennel Club altered their Breed Standards in 1988 so that no dog has to be
docked and no dog is marked down in a show for having a tail. However an outright
ban on showing docked dogs, as suggested by the Kennel Club motion of 99 years
ago, would see the end of docking as surely and rapidly as ear cropping was finished
some years ago by a similar declaration from the Kennel Club.
Currently the RCVS Guide to Professional Conduct includes the following: “For the
avoidance of any doubt, any instance of tail docking which is found to have been
undertaken for reasons which were not truly therapeutic or prophylactic will
necessarily constitute an unacceptable mutilation of the dog, which, if carried out by
a veterinary surgeon who knew or ought to have known of the lack of true
justification”
The practice of docking dogs is now being questioned or banned all over the world.
The tide against docking is running at different speeds but throughout the world it is
running in the same direction. Canute himself demonstrated that the tide cannot be
turned. I urge you to put an end to this unnecessary routine cosmetic amputation.
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SUBMISSION FROM LESLEY BOYLE
I am writing to protest strongly about the proposed banning of the docking of
dogs' tails. I would like to make the following points:
The puppy is born in a foetal state. Its nervous system is not fully developed.
It is blind and deaf. It cannot stand or walk. It takes a puppy 3 weeks to get
the stage where it can see, hear and walk.
Because its nervous system is not fully developed, pain signals are not
carried to the brain, except for the first brief seconds. After that, the puppy
feels nothing.
Any breeder knows that the first sign that there is anything wrong, e.g. in
pain, the pup stops feeding.
Immediately the Vet leaves after docking a litter, the mother returns. The pups
start feeding at once, even though the mother is busy licking their newly
docked tails. Clearly the pups are not experiencing pain.
In contrast, pigs and lambs are born with fully developed nervous systems.
They can see, hear and not only stand, but run within a very short time of
birth.
It is sheer hypocrisy to allow docking in these animals, but not in dogs,
and they are only being treated differently because the farming lobby has
clout. Dog breeders are seen as an easy target.
In Sweden, where docking dogs was banned some 12 or more years ago, the
Swedish Kennel Club's official figures show that 23% have to have the ends
of their tails removed due to damage (they only remove the damaged part),
and 16% of those have to have a second amputation. In the adult dog this
operation is very painful, and far more cruel than docking at birth.
As a breeder of Boxers for the past 34 years, I have NEVER been asked for a
puppy with a tail, but now enquirers often want to be assured that the puppy
WILL be docked.
Freedom of choice is very precious. It is something that should be vigorously
protected. If the public do not want docked dogs, they will not buy them.
Breeders should be allowed the choice of whether to dock or not.
This is the United Kingdom. It would be ludicrous for docking to be banned in
Scotland while not in England. The same laws should apply throughout the
whole country.
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SUBMISSION FROM ELIZABETH CAINE
I appeal to you to support the docking part of the Scottish Animal welfare bill
As a responsible dog owner I would like to see an end of this barbaric
practice. I personally had to have one of my dalmatians' tails docked through
an injury that would not heal and became necrotic. Her personality changed in
as much as she growls at dogs who approach her rear end to smell as is a
dog's wont. Hers was done by a vet under surgical conditions. How terrible it
must be for young pups who are sometimes not even docked by a Qualified
vet. I feel strongly about this subject. It is archaic barbaric and entirely
unnecessary. It is done for so called good looks and breed standard! Dogs
were born with tails. Please support the bill and allow all dogs to use their tails
for the purpose nature intended.
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SUBMISSION FROM SANDRA CLARK
I am so appalled at the practice of cutting off tails that I refuse to use the term
"docking". This is supposed to be the 21st century, so can anyone explain to
me why we are allowing the use of barbaric practices from centuries ago?
Please help stop this awful thing from going on and on and on.
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LETTER FROM THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE

8 December 2005
Thank you for your emailed letter of 25 November 2005 seeking information in connection
with the Environment and Rural Development Committee’s consideration of the Animal
Health and Welfare (Scotland) Bill.
You refer to the Committee’s consideration of wildlife crime issues during the passage of
the Nature Conservation (Scotland) Bill and the resources, training etc. required of the
police and the procurator fiscal service to deal with those issues. I note that the Committee
is keen to have further details on similar matters in relation to the Animal Health and
Welfare Bill.
You will be aware that the Lord Advocate announced in February 2004 that this department
had established a network of prosecutors who would develop specialism in environmental
law. The Solicitor General announced a further network of specialist wildlife prosecutors in
September 2004, coinciding with her attendance at a Seminar on Wildlife Crime
Investigation at the Scottish Police College, Tulliallan. The specialist networks comprise at
least one specialist prosecutor in each of the 11 COPFS areas. These prosecutors receive
targeted training and support and the initiative has ensured that prosecutors are equipped
with first-rate skills and knowledge in the field of environment and wildlife crime to ensure
these offences are prosecuted robustly and effectively.
Particular features of environmental and wildlife crime meant that this was the appropriate
approach in relation to the handling of cases in these categories. After careful
consideration we concluded that the same approach to specialism was neither necessary
nor desirable for other areas of our business. However, in addition to the specialist
networks, the department has identified individual prosecutors with an existing personal
interest and experience in a particular field, willing to provide advice and guidance to
prosecutors across the service on their specialism. There is an animal health specialist in
this category. As well as providing expert support to colleagues, the specialist prosecutor
has a responsibility to engage in liaison with reporting agencies at local and national level,
supplementing existing liaison arrangements. In relation to future offences that may be
reported under the Animal Health and Welfare (Scotland) Bill when enacted, such liaison
with the SSPCA and local authorities will facilitate a constructive exchange as knowledge
and expertise on the new legislation develops.
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In addition, guidance will be prepared for prosecutors on dealing with the new offences. We
are confident that these arrangements will ensure that prosecutors throughout the country
are equipped to deal effectively with the new offences.
A recent initiative in connection with wildlife and habitat offences is the formation of a multiagency group under the chairmanship of COPFS. The SSPCA, the RSPB, SNH and the
Police have been invited to join the group along with colleagues from the Scottish
Executive, and the intention is to provide a forum to share relevant information and resolve
issues relating to wildlife and habitat crime investigation and prosecution. While it may not
be of direct relevance to animal health and welfare issues at this stage, the contact with the
SSPCA in this forum will help to reinforce existing relationships and cooperation.
You ask about the priority that will be given to the offences in the Bill. You may be aware
that COPFS has a performance target of taking action within five weeks of receiving a
report of an alleged offence. This target will apply to reports of these new offences,
whether submitted by the police, the SSPCA, or other reporting agency. We will consider
these cases for prosecution or alternative action in accordance with the criteria set out in
our Prosecution Code, a copy of which can be found at:
http://www.copfs.gov.uk/Publications/2001/05/prosecutioncode.
I hope the Committee finds this helpful.
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SUBMISSION FROM THE ELECTRONIC COLLAR MANUFACTURERS
ASSOCIATION
Mission:
The Electronic Collar Manufacturers Association (ECMA) has been
established to promote the safe and responsible use of electronic pet training
equipment. Members of ECMA agree to develop and market equipment which
meets the safety requirements laid down by ECMA. Only products which meet
the ECMA Charter for Animal Welfare will be allowed to carry the "ECMA
approved" mark on its packaging. By purchasing ECMA approved products,
pet owners can be assured that the products they are buying are designed by
pet lovers with pet safety in mind.

CHARTER FOR ANIMAL WELFARE
1. OUR COMMITMENTS
All members of ECMA commit to meet the requirements laid out in this
document for all static correction training products they offer for sale in EU
countries.
These requirements apply to static correction collars in containment fences,
remote trainers and anti-bark applications.
ECMA is committed to the safety of companion animals and to the
responsible use of members’ products.
In the event that malicious acts against the welfare of companion
animals are brought to the attention of ECMA, ECMA and its members
reserve the right to prosecute those responsible.
2. OUR STANDARDS
2.1. Mandatory inclusions in manuals
All products must include a user manual containing effective operational and
training instructions. Manuals must state that static correction training
products must only be used with animals which are over 6 months old.
Manuals must include advice about avoidance of pressure necrosis. This
should include recommendations that the collar is not worn continually, that
the collar fit is checked regularly and that animal’s neck is checked often.
2.2. Approvals and Product marking
All static correction products must:
x ҏComply with current relevant EU standards (copies of approval and test
certificates to be kept by members and made available upon demand)
x ҏComply with current relevant EU radio frequency regulations
x ҏCarry the CE logo
x ҏOptionally carry the ECMA “Approved Product” logo
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2.3. Product safety requirements for static correction products
The power of static correction products must not exceed either 15mA RMS, or
alternatively 100 mA maximum (reference IEC 479-1 and 479-2). The length
of the stimulation period must be limited by an automatic safety cut-out.
Products must have variable levels of correction power to suit the needs of
the animal and the situation. Collar contacts must have safe, rounded points.
The distance between collar contact points must not exceed 60mm.

OUR ANIMAL WELFARE PHILOSOPHY
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x

To conceive and develop static correction products for pet training which
respect the well-being of animals.

x

To enhance communication between companion animals and owners.

x

To communicate clearly to the users of our products their responsibility to
follow the training guidelines for each product.
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Ten things you never knew about electronic pet training aids
1. More and more dogs and cats lives are being saved because they do not
stray into main roads or risk being shot for chasing livestock.
2. Fewer dogs and cats need rehoming due to the inability to keep them safe or
problem behaviour eg running away, barking incessantly, chasing, dangerous
scavenging.
3. Road accidents are being prevented because car drivers are not trying to
avoid hitting the out-of-control pet running into the road.
4. Dogs and cats do not have to spend their lives indoors, kennelled or tied up.
They can be outside, free in their garden surrounded by a radio boundary
fence.
5. Owners report that their pets recognise and welcome the electronic collar
knowing it is the signal to go outside or for a walk.
6. Electronic pet training aids make happier homes as the pet and owner
develop a better relationship. Owners report ‘peace of mind’.
7. In a recent trial, dogs wearing bark collars, and stopped incessant barking,
had significantly lower levels of stress hormones than the control group of
dogs that barked continuously.
8. The static pulse given by electronic pet training aids is 1,725 times weaker
than that of electronic abdominal muscle strengtheners.
9. Electronic pet training aids with a static pulse time-out automatically so no
correction can be continual and all have fail-safe programmes to ensure that,
in case of malfunction, the product shuts down.
10. Animal trainers and behaviourists agree that if a pet has a behaviour problem,
the correctional training needs to be carried out within 2 seconds of an
occurrence of that specific behaviour so that the pet associates the behaviour
and the training. Electronic training aids work on this guiding principle
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SUBMISSION FROM THE GAME CONSERVANCY TRUST
We support the Animal Welfare part of this Bill both in its objectives and its general
approach. As an organisation we are involved with gamebirds that are reared and
released for shooting and we think this Bill will be helpful. This is not because we
think gamebirds are being abused or being inadequately cared for, but because
game management is often attacked as being unregulated and we think this Bill will
give the public confidence that it operates within a legal frame. We have some
comments about general principles and concerns about issues that need clarifying.
Matters of principle
Definition of “animal”. Clause 14(1) gives a clear zoological definition based on
taxonomy. This leaves no room for argument and neither does the exclusion of foetal
or embryonic forms 14(2). But, astonishingly, 14(3) will allow the Minster to add any
other animal he chooses - provided he is convinced that the scientific evidence
shows they experience pain or suffer. We do not think this is sensible as it will simply
open the possibility of a whole succession of special pleadings on behalf of cuttlefish,
lobsters, spiders and other creatures – some of which may not even have brains –
arguing their behaviour indicates that they can feel pain. There is no clear scientific
yardstick with which to judge suffering. 14(3) should be removed entirely.
Seeking advice. Parts of this Bill enables the Minister to make regulations, license
activities and adopt animal welfare codes (eg 18(3), 23, 24, 25). This is fine as it
allows legislation to adapt to changing practise. However, although the Minister is
required to consult before acting he is not required to take either scientific or
veterinary advice. This is an over-sight. Codes, regulations and licences must
improve the welfare status of animals and a veterinarian or scientist must be able to
attest to this. Otherwise there is a danger that these might be adopted simply
because of popular anthropomorphic whim.
Exemption for fishing - Clause 43(b). While we have absolutely no wish to see any
general animal welfare restrictions placed on either recreational or commercial
fishing, the inclusion of this exemption suggests to us either political expediency or
an uncertainty as to how the provisions of the Bill will operate. We would have
thought it not impossible to devise codes to cover the areas where fishing related
activities come within the domain of this Bill e.g. the use of keep-nets, live bait, or the
commercial operations where netted fish are emptied into a ship’s hold.
Matters needing clarification
Unnecessary suffering – Clause 17. We understand that wild animals that have
been trapped will immediately become protected animals under 15(b). This means
that the many and varied existing trapping practises will need to rely mainly on (4) b
as a defence. To our knowledge spring traps (which aim to kill animals outright) are
subject to approval orders, but other kinds of traps consisting of boxes or cages are
not always. A wide variety of wild animals are trapped in this way for example, house
mice, field mice, voles, moles, rabbits, grey squirrels, foxes, mink, stoats, weasels,
crows, magpies and pigeons. All this is legal mainly because of the absence of any
legislation preventing it. It would be difficult to find “relevant enactments” “provisions
of licences” or statutory “codes of practice” which would cover all of these. As well as
the use of snares for some species, which we understand will be consulted on, it
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might be useful to have some general code on trapping which brings all this lot
together.
Mutilation – Clause 18 (4) defines a prohibited procedure as one that includes
“interference with the sensitive tissues or bone structure of an animal”. “Interference
with” is quite an embracing term here and in our view would be better replaced by the
phrase “damage to”. In the case of pheasants, poultry or waterfowl this would allow
birds to be brailed temporarily. This involves strapping one wing so that it cannot
stretch to its fullest extent and allowing it be kept in an open pen with no roof. It
would also allow the use of bits (small clips placed temporarily on the beaks of young
pheasants to prevent them pecking one another). Neither of these procedures
damage any tissue but they could be said to interfere with it. We would like to see
this wording changed.
Ensuring welfare of animals – Clause 22 (3) sets out five basic provisions for
keeping animals in captivity under humane conditions. Four of these provisions are
straightforward, however 3c – the need to “exhibit normal behaviour patterns” is
actually impossible to provide. Leaving aside truly domestic species, whose normal
behaviour has been modified by breeding or training (e.g. dogs and horses), all
captive animals have their activities restricted. Biologists today who study the “normal
behaviour” of animals do so in the wild not in a zoo. 3c needs better definition. Do we
mean freedom to move around, places to perch or to rest as appropriate?
Abandonment – Clause 26. We understand what is intended by this provision.
People should not get rid of their unwanted pets, whether they are goldfish, cats or
ponies by letting them go into the countryside; nor should they go on holiday without
making provision for their care. However, many animals are deliberately released in
order that they may become established as wild animals. This includes not only many
pheasants, put out to supplement the wild stock for the shooting season, but also
trout into lakes and rivers for fishing (presuming the exemption at 43(b) does not
apply here), and of course all sorts of animals that have been taken in because they
were injured or sick and then let go after they have recovered. Racing pigeons are of
deliberately released and then recovered. We understand from Scottish Government
officials that these would not be considered as cases of abandonment, but we are not
convinced that all lawyers would take this view and we would like to see additional
wording in clause 26 to make this clear. We don’t think all of this should have to be
covered by code, licence or regulation as a defence.
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SUBMISSION FROM THE GAME FARMERS’ ASSOCIATION
The Game Farmers’ Association is grateful to the Scottish Parliament for seeking
our comments on the Animal Health and Welfare (Scotland) Bill. Our comments
are confined to Part 2.
The GFA represents members throughout the UK who rear gamebirds (mainly
pheasants and partridges) for release into the countryside to supplement wild
stocks used in sporting shooting. About 10% of our members farm in Scotland.
In general, we welcome the Bill and support its overall structure. However, we
still have concerns about certain aspects of it and believe further clarification will
be essential to its success. The clauses needing attention are:
Clause 15
This clause defines a “protected animal” according to three sub-clauses. A
“protected animal” can be any animal that falls into any one of the three
categories defined in the sub-clauses (a), (b) and (c). This gives rise to concerns
because under 15(a) any duck, deer or pheasant living wild in the countryside
could be a ‘protected animal’ on the grounds that it is ‘of a kind commonly
domesticated in the British Islands’. (Note: precisely the same varieties of all
three species are widely farmed and indeed released into the wild). Similarly, it
could be argued that a gamebird released by a gamekeeper but still being fed
and watered is still ‘under the control of man’ (15(b)) and, arguably, ‘not living in
a wild state’ (15 (c)).
The consequence of all this is that the cruelty offence (Clause 17) might be
applicable to wild and/or released birds, potentially causing serious legal
problems for game shooting, a sport that the Government fully supports.
Clause 16
Clause 16 (5) extends the concept of ‘responsibility’ (to meet the animals needs
in accordance with Clause 22) beyond the point of ‘abandonment’. This too could
cause problems for the release of gamebirds, because once they are at liberty
their needs cannot be ensured indefinitely. How, for example, could a
gamekeeper ensure that a released animal was ‘protected from injury, suffering
and disease’ (Clause 22 (3) (e)) for the rest of its life?
The equivalent clause to 16(5) was dropped from the Westminster Animal
Welfare Bill following legal advice that it could create a problem for the release
and shooting of gamebirds. If the legal argument is so finely balanced on this
point as to lead to different sets of Government lawyers reaching different
conclusions, then it needs to be addressed in clearer drafting before courts start
(mis)interpreting the Scottish Parliament’s intent. (See also Clause 26 below).


701

Clause 18
This clause makes any mutilation illegal but it allows Scottish Ministers to specify
by regulations circumstances in which it does not apply. The definition of a
mutilation (Clause 18 (4)) as: “a procedure…which involves interference with the
sensitive tissues or bone structure of the animal,” is very broad. All sorts of things
could be said to ‘interfere with’ sensitive tissue (eg: a dog collar). We would
therefore like to see the definition in 18(4) changed from “interference with” to
“damage to”. This wording would catch procedures that did actual harm but
prevent malicious vexatious prosecutions arising from the vague nature of the
word “interference”.
Clause 22
We think there could be real problems arising from the attempt in sub-clause
22(3) to define in law what an animals needs include. For example, under 22
(3)(c), how can any penned gamebird, or indeed a parrot in a cage, a horse in a
bridle or a goldfish in a bowl ‘exhibit normal behaviour patterns?’ Under 22(3)(e),
how can a farmed pheasant, or indeed any other farmed livestock, be ‘protected’
from disease? Farmers do their best to reduce disease and the risk of disease
but they cannot prevent it altogether.
Clause 23
This clause empowers Scottish Ministers to make regulations ‘for ensuring
welfare’. In common with other clauses in the Bill it would allow criminal offences
to be created by Secondary Legislation, which is a most unusual precedent.
Clause 26
Clause 26(1) makes it an offence to abandon an animal for which one is
responsible. This creates a problem for gamekeepers, who as part of their jobs
release hand-reared gamebirds, for which they have been responsible, into the
countryside. The moderating clause 26(3) does not apply to 26(1). The
equivalent clauses have already been dropped from the Westminster Bill
because the Government believes that they might adversely affect game and
fisheries management. The Minister told the EFRA Committee on 15 October
2005 that he thought the inclusion of the ‘abandonment’ clause in the Scottish Bill
could render the release of gamebirds and fish illegal.
Clauses 29, 30, 31 and 32
These clauses provide inspectors, constables and courts with considerable
powers to seize and in some circumstances destroy someone’s animals. We
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believe there should be a statutory right of appeal in each case to lessen the risk
of an irreversible miscarriage of justice.
Clause 33
This clause empowers Scottish Ministers to set up animal welfare bodies to
advise on animal welfare regulations. Such bodies may indeed be a necessary
step but before we could support them we would need to know far more about
who will be on them, with what expertise and qualifications and how they will
operate. This detail will need to be fleshed out in Ministerial statements before it
can command widespread support.
Clause 34
This is an important clause for the GFA, for it is under Clause 34 that Ministers
are likely to make a Code of Practice to regulate game farming. We are content
with the clause and regard sub-clauses 34(7) and 34(8) as particularly helpful in
defining the legal status that such a Ministerial code would have. We also
welcome that such a Code would be approved by the Scottish Parliament.
Cause 43
This clause completely exempts from the Bill anything done ‘in the normal course
of fishing’. We note from the Regulatory Impact Assessment that the Scottish
Executive believes ‘wild fish are clearly outwith the scope of the Bill’. They may
not be unless our comments on Clauses 15, and 16 are taken on board, because
some fish (eg trout) are clearly ‘of a kind commonly domesticated’.
We also note the comment in the RIA that, ‘Anglers [stocking ponds and rivers]
could find themselves in breach of the offence of abandonment and failing in their
duty of care to ensure the welfare [of a released animal]’. Exactly the same could
be argued for game farmers releasing game or for gamekeepers releasing
unharmed non-target animals from live capture traps. If lawyers feel these issues
raised by the Bill are a genuine problem for fishermen, then why are they not also
a problem for shooters? Conversely, if lawyers do not believe there is a problem
with gamebird/non-target release, why is there a problem for fish such that they
need a blanket exemption on the face of the Bill?
Clause 46
The GFA is concerned that Clause 46 would allow Ministers and Local
Authorities to appoint anyone at all as an ‘inspector’ and that such a person
would then be able to make use of all the sweeping powers conferred on
inspectors by other clauses in the Bill. We are also concerned that under Clause
46(3) an inspector would incur no civil or criminal liability for anything done ‘on
reasonable grounds and in good faith’.
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SUBMISSION FROM THE GRIFFON BRUXELLOIS CLUB OF SCOTLAND
We beg of you to seriously consider the ban on docking dog’s tails.
The above club has a membership of approximately 100.
As breeders and enthusiasts of the breed “Griffon Bruxellois” this ban on
docking will wipe out the dedication and meticulous breeding programme of a
hundred years that breeders of this unique little dog have achieved.
This breed has always been docked; it is the recognised standard that they
are docked. It is part of their uniqueness that they are docked.
We have seen some undocked specimens and they completely lose their
characteristics: they look like a different breed. They all have different tails,
bushy, curly and water handle.
If the docking is done up to three days old by a qualified veterinary surgeon
there is no pain only slight discomfort, much better than horrendous injuries
that can be caused by a trapped tail which as “ratters” these dogs would
receive.
Please leave the decision on docking to responsible and caring breeders.
We would appreciate if consideration could be given to our plea to you.
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SUBMISSION FROM GUIDE DOGS FOR THE BLIND ASSOCIATION
The Guide Dogs for the Blind Association is the largest breeder and trainer of
assistance dogs in the world, caring for up to 5,000 qualified guide dogs, 1200
trainee guide dogs, and 1500 puppies at any one time. Within Scotland we
care for 580 qualified guide dogs, 90 trainee guide dogs, and 160 puppies at
any one time. The Guide Dogs for the Blind Association has designed and is
scheduled to build a new Dog Supply Unit in Forfar which will open by the end
of 2006. This is a state of the art building incorporating the most up to date
and innovative environmental, and dog care and welfare standards, which
have been taken from this country, the United Kingdom, and Internationally.
This new building will allow our already established presence in Scotland to
grow, and will increase the number of trainee guide dogs by 45%.
As a leading expert in dog care, welfare, and canine research, we would like
to put forward our comments on a number of clauses contained within the bill
which relate directly to our own policies, practices and procedures. We have
concerned ourselves only with part two of the Bill.
The definition of ‘animal’.
We agree wholly with the definitions of both ‘animal’ and ‘protected animal’ as
specified in the Bill.
The balance between the flexibility of creating powers for Ministers to
regulate animal welfare by secondary legislation and including detailed
provision in the bill.
We agree that Ministers should have the flexibility of powers to regulate by
secondary legislation. We would ask the Committee that draft legislation be
consulted on as soon as possible. We also agree with the procedures for the
issuing of animal welfare codes of practice, and would urge that such codes
are drafted and consulted upon as soon as possible following the passage of
the Bill into Law.
The provisions on ensuring welfare of animals.
Section 22 (1)
‘A person commits an offence if the person does not take such steps as are
reasonable in the circumstances to ensure that the needs of an animal for
which the person is responsible are met to the extent required by good
practice.’
We wholly agree with the provisions to ensure the welfare of animals. We do
however feel that further clarification is needed on how good practice will be
interpreted when deciding whether an offence has been committed.
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The bill makes provisions for regulations to be made to ensure the welfare of
animals, including the power to make regulations pertaining to ’the way in
which animals are looked after and the conditions in which they are kept’, also
‘how animals are transported’ (Section 23 (3) b & e)
We would request that when this time comes, a rigorous regulatory and
economic impact assessment be carried out, which takes into account the
financial limitations of charities and other caring organisations to be able to
carry out modifications to existing animal accommodation and transport
vehicles. We would also like to advise that specifications be animal specific
and take into account the role of the animal, and that there must be wide
consultation and sharing of expertise when drawing up such specifications.
The Guide Dogs for the Blind Association in Scotland has for the last 40 years
been transporting puppies and dogs all over Scotland, to England, and for the
last 20 years to Northern Ireland. This has been carried out by various means
but mainly via road, and thus we have carried out research and drawn up
specifications for suitable vehicles and transport policies for both short haul
and long haul journeys. In light of the new build of the Dog Supply Unit in
Forfar, which will have the capacity to house and train 130 dogs at any one
time, The Guide Dogs for the Bind Association would be extremely happy to
share its expertise on specifications for the accommodation of dogs, and also
in the transportation of dogs.
In addition to the comments above we would like to touch on some
other issues of the Bill.
Sale of animals to children (Section 27)
(1) A person (“person A”) commits an offence if person A sells an animal to a
person
(“person B”) who is under 16 years of age.’
The Guide Dogs for the Blind Association provides mobility to blind and
partially sighted people through guide dog partnerships. The characteristics of
each partnership - trust, companionship, and independence - are underpinned
by the sense of ownership and responsibility for the dog that we give to each
guide dog owner. We are currently exploring the concept of developing this
special form of mobility assistance to young people under the age of 16 years.
We currently 'sell' our guide dogs to their owner for a nominal fee of 50p, and
are very concerned that prohibiting the sale of animals to under-16 year olds
would in future prevent young blind and partially sighted people from guide
dog ownership. We would like to seek an exemption under section 27 for the
'sale' of guide dogs to young people under 16 years old, and for this purpose
supply the following definition of a guide dog used by our organisation, and
already used in a document drafted jointly with the airline industry and the UK
Government – ‘Policy on the carriage of guide dogs and other assistance
dogs by UK airlines:
“A guide Dog is a dog trained to provide mobility assistance to a blind
or partially sighted person. In the UK the guide dog is trained, assessed
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and accredited by The Guide Dogs for the Blind Association. Outside
the UK a guide dog is a dog trained by an individual or organisation that
is accepted by and affiliated to the International Guide Dog Federation."
An option, although not our preferred one as it undermines the sense and
reality of ‘ownership and responsibility’, is for a parent or guardian to become
the ‘owner’ of the dog, and thus the dog would be ‘sold’ to them. This builds
more ambiguity into the Bill as to where responsibility lies, and The Guide
Dogs for the Blind Association seeks clarification from the Committee on this
matter.
In Scotland the youngest person to train with a guide dog is 17 years old and
is attending a High School in Fife.
Taking possession of animals (Section 29)
We welcome the extended powers of inspectors to remove an animal if it is
deemed to be at risk of its needs not being met. We would also wish to see an
additional clause inserted that clarifies that where the animal is a recognised
assistant animal such as, a guide dog, and notwithstanding that they ( the
organisation) will often not be the ‘responsible person’ they require to be
consulted and notified of the intention of removal. If a guide dog is removed
we would always then wish to take possession of the dog.
Resort to destruction of animals (Section 32)
We note that an inspector or constable may without a vets certificate arrange
for the destruction of an animal if its condition is such that there is no
reasonable alternative to destroying, or that is unreasonable to seek
assistance or wait for a Vet. We recognise and agree that there are certain
circumstances where this is the right course of action to take, where for
example, the animal is suffering to such an extent that it is in its own best
interests. We also recognise that this is putting major decisions in the control
of what could be quite unqualified staff. If this was the course of action for one
of our guide dogs we would wish to be notified as soon as possible.
We thank the Parliament for allowing The Guide Dogs for the Blind
Association the opportunity to respond to the Animal Health and Welfare
(Scotland) Bill, and urge you to take on board our comments and
recommendations.
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SUBMISSION FROM HILARY HIRST
Please put an end to the unnecessary and barbaric totally cosmetic cruelty of tail
docking in dogs. As the owner of dogs of a customarily docked breed who works
shows them complete with their tail as nature intended I feel very well placed to
say that there is no excuse for tail docking whatsoever.
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SUBMISSION FROM THE INTERNATIONAL LEAGUE FOR THE PROTECTION OF
HORSES
The International League for the Protection of Horses (ILPH) welcome the opportunity
to make comment on the Animal Health & Welfare (Scotland) Bill as presented to
Parliament. We agree that there are many positive elements included within the Bill,
but feel there are some issues that require further consideration.
Although the ILPH recognises the need for humane destruction of animals when
preventing the spread of a disease or epidemic, we feel Scottish Ministers power of
slaughter is too general. We would like to see the wording within the Bill to contain
“any susceptible animals to be slaughtered”
We agree that Codes of Practice are essential in determining a minimum standard of
care in many areas of animal management. However, the ILPH are in favour of
Statutory Improvement Notices being included in the Bill to enable these codes to be
enforced in order to prevent suffering from occurring.
We also feel that the penalties for offences do not go far enough. Although a person
convicted for an offence under section 21 is liable for a custodial sentence of up to 12
months, we feel that a 6-month custodial for any other offence within the Bill does not
go far enough. We would also recommend that this section should include a provision
to refer cases of repeat offenders to a higher court.
The Bill outlines when the court decides not to issue a Disqualification Order or a
Deprivation Order it must state its reasons. We feel that in addition to stating these
reasons in open court, they should also be entered into the register of its proceedings.
We would be happy to expand upon the comments that we have made in this
response or to answer any questions that you may have.
We look forward to receiving your feedback on our comments
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SUBMISSION FROM WILLIAM MCAULAY
I have been reading through the new draft bill and also the explanatory notes,
SPICe briefings etc and I have the following points to make.
Licensed Activities - The SE state that " the average cost for licence fees for
pet shops, animal boarding establishments, dog breeding establishments and
riding establishments ranges from £150 to £300 p.a.. As the licence fee will
be extended (three yearly visits) local authorities will be able to increase the
licence fee by about 150% without increasing the annual burden on
businesses. Therefore a three year licence fee could range from £400 to
£800".
Aberdeenshire Council currently charge the following :
Animal Boarding Establishment Licence
- £56.00
Dog Breeding Licence
- £56.00
Pet Animals Licence
- £44.60
Riding Establishment Licence
- £34.00
Many other Local Authorities charge in the same price range. I am aware of
one or two LA's e.g. Fife and Angus who do charge a much higher fee (Fife
Council in 2001 - charged a sliding scale from £74 - £147 for boarding, £74£100 for Breeding and £90 for a Pet shop licence), but these councils are in a
minority. There are also council who charge much less than Aberdeenshire
(Inverclyde 2001 - £32.05 p.a. for Pet and Boarding Licence). Based on this, I
would challenge the figures the SE have put forward as annual licence fees.
Please could you inform me as to the original figures these projected costs
are based on.
The high costs of these new licences will affect many small businesses and
will also see high rises in service costs being passed onto the consumer.
It would be unfortunate if a piece of legislation which is being cautiously
received as a " good idea " were to loose credence through poor crafting and
research of the fine details and guide lines.
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SUBMISSION FROM KIMBERLEY MACDONALD
The Scottish Executive are to be congratulated on their Animal Welfare Bill
now going through Parliament and IN PARTICULAR THEIR COMMITMENT
TO A DOCKING BAN.
Despite the previous history issued in the publications of the Council of
Docked Breeds, puppies at 2-3 days old DO feel some discomfort and
trauma, when a tight band has been in place around the base of the tail for
some time. Many breeders keep their litters outside and are not always on
hand to monitor the level of discomfort – or perhaps they choose not to do so.
Also, in many cases, tails become smelly and putrid where the flesh around
the band is decaying and unless scrupulously kept clean by the busy breeder,
this can lead to severe complications for tiny puppies. We’ve all seen the
papers where litters of pups have simply had their tails cut with a dirty knife or
sharp instrument and then the pups die from shock etc.
The Kennel Club say that they advocate "choice" but when you have taken
that choice personally not to dock, not only are you getting inadequate
support from the KC (and if they say "looking into it" it usually means an on
the fence reply!) but we are being attacked for it within the breed clubs and I
feel that as the legislation is in your hands you should be aware of this.
Those of us that have made the decision not to dock any more have been
under huge intimidation from Top Breeders and alike. We have lost puppy
sales because these people, especially on the breed clubs who issue puppy
lists, poach them and tell them we who do not dock should not be gone to for
purchasing a puppy.
Many European governments & Australia have imposed a total ban on the
docking of dogs` tails and it is to be hoped that the British government will
follow their example.
This procedure was instigated in the past where it should firmly remain as
historical fact. It has no place in today’s society, forward-thinking community.
Whether you are pro-European or not, I urge you, therefore, to please think
seriously of this issue when it comes to a vote before the House.
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SUBMISSION FROM DI MCCANN
The Scottish Executive are to be congratulated on their Animal Welfare Bill
now progressing through Parliament and IN PARTICULAR THEIR
COMMITMENT TO A DOCKING BAN.
Despite the histrionics issued in the publications of the Council of Docked
Breeds, puppies at 2 days old DO feel extreme discomfort and trauma, when
a tight band has been in place around the base of the tail for some time.
Many breeders house their litters outside and are not always on hand to
gauge the level of discomfort – or perhaps they choose not to do so.
Also, in many cases, tails become putrid where the flesh around the band is
decaying and unless scrupulous husbandry is practiced by the busy breeder,
this can lead to severe complications for tiny puppies.
As you know, many European governments have now imposed a total ban on
the docking of dogs` tails and it is to be hoped that the English government
will follow their example.
This procedure was instigated in the past where it should firmly remain as
historical fact. It has no place in a civilised, forward-thinking community.
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SUBMISSION FROM THE NATIONAL GREYHOUND RACING CLUB
The National Greyhound Racing Club Ltd has regulated licensed greyhound
bracing in England, Scotland and Wales for many decades, since selfregulation was first required by the industry. It currently licenses one track and
101 greyhound trainers in Scotland under NGRC Rules of Racing. It currently
has no jurisdiction over independent greyhound racing.
Because of its unique experience in the self-regulation of the greyhound
industry, NGRC believes it has much to contribute to the future discussions of
the secondary legislation of this Bill.
Regarding the first stage of the Bill, Section 18 relating to Mutilations:
1) Ear tattooing of greyhounds to identify each one uniquely is a vital
procedure which must be excluded from the list of mutilations so that
responsible ownership can be enforced, and the integrity of racing
upheld, . Research is in progress to look at alternative and additional
forms of permanent identification, but until that is complete, ear
tattooing of racing greyhounds is indispensable.
2) Firing and blistering of greyhounds have not been proven to be of any
benefit to racing greyhounds and have the potential to cause pain and
distress. On that basis, NGRC recommends that firing and blistering of
dogs should be considered a mutilation and be banned.
If more information is required, and for further consultation on secondary
legislation relating this Bill in respect of greyhound racing, contact Mrs H
Bentall, BVSc, MRCVS, Veterinary Steward NGRC Ltd at the above address.
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SUBMISSION FROM THE NATIONAL EQUINE WELFARE COUNCIL
The National Equine Welfare Council (NEWC), which represents the equine
welfare organisations on the attached list, welcomes the Animal Welfare Bill,
and believe that when enacted, it will not only bring those guilty of cruelty and
neglect to justice, but also will help prevent such cruelty and neglect actually
happening. This legislation is long overdue, and will allow horse welfare
organisations to become much more effective.
Equine welfare is a highly specialised subject, and what constitutes abuse or
neglect in the field is a subject for trained experts. With up to one million
horses, ponies, donkeys and mules in the UK there will be an increased need
for such experts, and if those provisions of the Bill covering a duty of care are
to be properly enforced then a large and lengthy training programme will be
required.
That said, the Bill is a great step forward, and we urge you to give it your
support in Parliament.
NEWC MEMBERSHIP LIST
Ada Cole Rescue Stables (Martin Burton) / Animal Health Trust
(Ted Chandler) / Association of British Riding Schools (Carol
Boulton) / Blue Cross (Kerstin Alford) / Bransby Home of Rest
for Horses (Peter Hunt) / British Connemara Pony Society (R
Blackburn) / British Equine Veterinary Association (Chris
House) / British Eventing * (Peter Durrant) / British Horse
Society (Helen Owens) / British Mule Society (Elizabeth Adams)
/ British Skewbald & Piebald Association (Linda Lodge) / Brooke
Hospital for Animals (Mike Baker) / CAPS (Commoning Animals
Protection Society) (Olive Collins) / Crosskennan Lane Animal
Sanctuary (Lyn Friel) / Dartmoor Livestock Protection Society
(Georgina Dale) / Devon Horse & Pony Sanctuary (Sylvia
Phillips) / Donkey Breed Society (Carol Morse) / Donkey
Sanctuary (Martin Taggart) / Equine Grass Sickness Fund (Joyce
McIntosh) / Essex Horse & Pony Protection Society (Sue Allery)
/ Exmoor Ponies In Conservation * (Tim Mackintosh) / Exmoor
Pony Society (Susan McGeever) / Greatwood Caring for Retired
Racehorses (Michael Yeadon) / HAPPA (Horses & Ponies Protection
Assoc) (Ken Cranage) / Home of Rest for Horses (Claire Lett) /
Horse Rescue Fund (Jackie Crook) / HorseWorld (Jerry Watkins) /
Humane Slaughter Association (Tess Benson) / ILPH (Int League
for the Protection of Horses) (John Smales) / Isle of Man Home
of Rest for Old Horses (Liz Courtie) / Isle of Wight Donkey
Sanctuary (Cherry Clarke) / ISPCA (Barbara Bent) / ISPCA (Irish
Soc for Prev of Cruelty to Animals)(Helen Doran) / Jigsaw (Back
House Horse Welf, Ass & Therapy Cent) (Sue Carr) / Jockey Club
Veterinary Committee (Peter Webbon) / Lluest Horse & Pony Trust
(Alun Jones) / Mill House Animal Sanctuary (Pat Hartley) /
Moorcroft Racehorse Welfare Centre (Graham Oldfield) /
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Mountains Animal Sanctuary (Alan Fraser) / National Equine
Defence Society (Tish Fearn) / National Pony Society (Blanche
Miller) / Northern Counties Horse Protection Society (Tracy
Holmes) / Racehorse Owners Association * (Michael Harris) /
Redwings Horse Sanctuary (Nicolas de Brauwere) / Retraining of
Racehorses * (Di Arbuthnot) / Riding for the Disabled (Rebecca
Kemp) / RSPCA (David McDowell) / Shetland Pony Stud Book
Society (Elaine Ward) / Society for the Welfare of Horses &
Ponies (Alasdair & Jenny MacGregor) / Society for the Welfare
of Horses & Ponies (North) (Rosie Hutchinson) / South Hants
Horse & Pony Protection Society (John & Lynn Allen) / SPANA
(Jeremy Hulme) / SPANA (Blanche Miller) / SPEAR (Sue Pike) /
SSPCA (J K Wilson) / Sussex Horse Rescue Trust (Pauline Grant)
/ Thoroughbred Rehabilitation Centre (Carrie Humble) / Veteran
Horse Society *
(Julianne Aston) / Veteran Horse Welfare (Karen
Goodliffe) / Welsh Pony & Cob Society (Alan Pearce) / Wood
Green Animal Shelters (Nigel Mason) / Worshipful Company of
Farriers (C Clifford)
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SUBMISSION FROM PICTLAND BOXERS
As a breeder and exhibitor of Boxer dogs, I would like to submit this letter to
you for consideration. You propose to ban the docking of puppies tails for my
breed because it is a “cosmetic” operation, I strongly disagree!
I have witnessed the damage to an adult dog’s tail, and would like to share
that with you, the dog, a Boxer, had not been docked as a pup. He was taken
to his new home and very soon it became apparent that it was going to be a
problem. Boxers are naturally exuberant dogs, his tail thrashed on coffee
tables, doors and worst of all radiators. It was not long before his tail got shut
in a door, it was an accident, but the end section of his tail was cut and it bled
profusely! The tail continued to wag, spraying blood everywhere, and a
bandage was applied. He promptly removed it, and had it re-bandaged and a
funnel put over his head to stop further removals. It healed slowly but was
damaged again and again, the owners were careful, concerned people, but
the dog continued to damage himself in the home environment.
The final straw was when he ripped it open on a barbed fence, his owners
aghast at this continual carnage asked their vet to remove the much damaged
section. It was done but with great reluctance. The owners who originally
thought that having a Boxer with a tail was a good idea, are thoroughly
convinced that early removal as a pup would have saved this animal much
suffering and themselves very considerable expense.
This is no isolated instance, stories of other breeds whether gundogs or not
abound. It is not possible to make all dogs homes, “tail friendly”. Therefore
docking humanely, by veterinarian at an early age has been proven over the
years to reduce this damage which causes acute and chronic pain.
I realize that some veterinarians are anti docking and would not support it on
ethical grounds. However they are by NO MEANS unanimous on this issue!
Many others take a more grounded, practical view and support docking. I
believe it should be left to the individual vet to decide! As it is at present.
Lastly, to introduce a ban on docking in Scotland, when the rest of the UK
continues is to put Scottish breeders of docked breeds out of business OR out
of Scotland!
The UK parliament shows no stomach for bans of any sort, this clause, if
passed, would only move breeders south, taking business that way also!
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SUBMISSION FROM PROF. COLIN T. REID (PROFESSOR OF
ENVIRONMENTAL LAW, UNIVERSITY OF DUNDEE)
Thank you for the invitation to comment on this Bill. Since this is not an area
in which I can claim any particular academic or practical expertise, my only
comments are very brief and general.
1. Biodiversity: Given the potential for action taken to prevent the spread of
disease having an effect on biodiversity, especially in the event of a ministerial
order under the Animal Health Act 1981 applying its provisions to a wider
range of species (s.87(2) and (5)), there is a case for adding a provision
requiring Ministers to have regard of the impact of their actions on biodiversity
before they exercise their powers to slaughter or wild animals or birds.
Although this might regarded as unnecessary given the unlimited scope of the
biodiversity duty in section 1 of the Nature Conservation (Scotland) Act 2004,
having this obligation expressly stated in the particular context is likely to give
it more prominence and ensure that this duty is not overlooked in the urgency
of dealing with the disease.
2. Consolidation: The Bill continues the standard, but none the less
undesirable, practice of making piecemeal amendments to existing legislation,
inserting, deleting or replacing particular sections or smaller units, down to
individual words. There are several opportunities that could be taken which
would make the statute book easier to use.
a) A complete consolidation of the 1981 Act would be desirable. The
experience of the foot and mouth crisis shows that in situations of urgency the
statutory powers may need to be exercised in situations where they have a
potentially devastating effect on people’s livelihoods or on deeply cherished
livestock or pets. In such circumstances being able to point to clear, coherent
legal powers is likely to ease what may be very difficult situations, whereas it
may be much more awkward to convince people quickly of the full legal
position (or indeed for officials to be sure what powers they have) when this
requires fitting together a patchwork of different provisions. This is not the
first time that the 1981 Act has been significantly amended and consolidation
seems highly desirable, although this may be better tackled as a separate
exercise rather than at this stage.
b) The provisions of the Wild Mammals (Protection) Act 1996 seem to belong
naturally in Part II of the Bill and could usefully be added here, creating a
comprehensive statement of the law, rather than leaving this one group of
cases to be governed by separate legislation.
c) Since all but a handful provisions of the Protection of Animals (Scotland)
Act 1912 are to be repealed, it would be much clearer to incorporate the
surviving provisions in this Bill, rather than to leave the small rump of the 1912
Act to survive on its own.
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SUBMISSION FROM RSPB SCOTLAND
RSPB Scotland welcomes the publication of the Animal Health & Welfare (Scotland) Bill.
Since the charity deals with the conservation of wild birds and their habitats, there is little
that we wish to comment upon within the bill. It is not within our remit to comment on
those aspects concerning welfare, or indeed those affecting domestic animals. However,
Part 1 of the Bill – which deals with powers of slaughter – has potential implications for
wild bird populations.
Part 1 of the Bill amends the Animal Health Act 1981, to extend and clarify the powers of
slaughter for preventing the spread of disease. These provisions, allowing Scottish
Ministers to authorise culls of wildlife in order to protect public health and agricultural
interests, are acceptable to RSPB Scotland. However, we maintain that these provisions
should be accompanied by an explicit protocol that ensures any such
authorisation is informed by the best available scientific evidence and advice in relation to
the likely efficacy of lethal control efforts, and to their potential environmental impacts.
There is scientific evidence indicating that killing wild species often fails to produce a level
of mortality capable of reducing relevant populations over large areas, and in some
instances can actually be counter-productive (Ward 1979, White et al. 1985, Dolbeer
1988, Haag-Wackernagel 1995, Feare 1991, 2004). However, outbreaks of threatening
pathogens are still frequently accompanied by calls for the killing of wild species believed
to be responsible, as in the recent foot-and-mouth outbreak in UK and the current avian
influenza outbreak in Thailand. Consequently, the determination of when and where a
programme of culling might be appropriate will rarely be straightforward.
The proposed new slaughter powers in Section 1 include the use of orders, to be
approved by resolution in parliament, and biosecurity codes. The Policy Memorandum
states in paragraph 9 that use of these powers “would be determined by Scottish
Ministers on the basis of veterinary and scientific advice.” However, the Policy
Memorandum also states in paragraph 21 that in cases where Scottish Ministers were
responding to a fast spreading disease and no biosecurity code was already in existence,
“it might not be possible to consult quickly with interested parties.” These emergency
orders, although by necessity are designed to allow a rapid response to the spread of
disease, do create a situation in which action could be taken with insufficient scientific
advice.
Biosecurity codes are a welcome proposal. Although the primary focus is intended to be
on livestock, hopefully a full range of stakeholders would be consulted in the development
of any biosecurity code that included wildlife, as is suggested in the memorandum on
delegated powers.
We recommend that under the new legislation Scottish Ministers are required
to take advice from Scottish Natural Heritage and the Scottish Executive Ecological
Adviser's Unit, and that decisions are made in consultation with a stakeholder
group comprising relevant expert organisations and individuals.
In cases where it is felt that an Emergency Order is required, at the very least
Scottish Natural Heritage and the Scottish Executive Ecological Adviser’s Unit
should be consulted, along with the other relevant parts of the Executive.
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RSPB Scotland would recommend that an explicit protocol, regarding assessment
of the impacts of a cull upon wildlife in these circumstances appear on the face of
the bill.
References:
Ward, P. 1979. Regional strategies for the control of queleas and other migrant bird pests
in Africa. Philosophical Transactions of the Royal Society, London, B. 287: 289-300.
White, S B, Dolbeer, R A & Bookhout, T A. 1985. Ecology, bioenergetics and agricultural
impact of a winter-roosting population of blackbirds and starlings. Wildlife
Monographs 93: 1-42.
Dolbeer, R A, Mott, D F & Belant, J L. 1997. Blackbirds and starlings killed at winter
roosts from PA-14 applications, 1974-1992: implications for regional population
management. Proceedings of the Eastern Wildlife Damage Management
Conference 7: 77-86.
Haag-Wackernagel, D. 1995. Regulation of the street pigeon in Basle. Wildlife Society
Bulletin 23: 256-260.
Feare, C J. 1991. Control of bird pest populations. In Perrins, C M, Lebreton, J-D &
Hirons, G J M (eds.) Bird population studies. Oxford University Press.
Feare, C J. 2004. Management of feral pigeon Columba livia populations: food is
everything. Advances in Vertebrate Pest Management 3: 87-99.
RSPB Scotland is part of the RSPB, the UK-wide charity working to secure a
healthy environment for birds and wildlife, helping to create a better world for us
all.
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SUBMISSION FROM THE SCOTTISH COUNTRYSIDE ALLIANCE
The Scottish Countryside Alliance welcomes the modernising of Scotland’s outdated
animal health and welfare legislation. We hope that the Animal Health and Welfare
(Scotland) bill will lead to legislation that has a positive impact on the animals of Scotland.
The SCA has almost 10,000 members in Scotland. We are concerned that the livelihoods
of many of these people, and other rural Scots could be negatively affected by certain
clauses in the Animal Health and Welfare (Scotland) bill. We are also concerned that
certain clauses within Part 2 of the bill could potentially have negative, rather than the
desired positive, implications for animal welfare. We outline these concerns below:
CLAUSE 14
14 (4) Should read, “………on the balance of peer reviewed scientific evidence……” This
would reduced the chance of the powers conferred by clause 14 (3) being exercised on the
basis of unsound or unsubstantiated scientific evidence.
CLAUSE 15
Sub clause 15 (a) may impact hugely on pest control and sporting activities, as rats, mice,
rabbits, wildfowl etc could all be classed as “of a kind which is commonly domesticated in
the British Islands.”
CLAUSE 16
Sub clause 16(3) “……a person who owns an animal is always to be regarded as being a
person who is responsible for it” takes no account of the fact that many animals are owned
by absentee owners. Ownership may also be syndicated, eg racehorses.
CLAUSE 18
The SCA will respond to consultation under sub clause 18(3) as it applies under Clause
23. We look forward to doing so in the near future.
CLAUSE 20
Clause 20 could outlaw the use of rodenticides (rat poison) under sub clause 15 (a).
CLAUSE 22
Given that the general premise of the bill is to promote animal welfare and “prevent
unnecessary suffering”, sub clauses 22(3) (a)-(e) are superfluous. These sub clauses are
also unachievable in many circumstances e.g. a dog kept in a small flat may not be in “a
suitable environment.”
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CLAUSE 23
This Clause, in common with certain other clauses in the Bill it would allow criminal
offences to be created by Secondary Legislation, which is a most unusual precedent.
CLAUSE 24
Only where there are acknowledged health or welfare problems associated with a
particular way in which a protected animal is used should licensing or registration ever be
considered. If there is no acknowledged problem then no licence or registration should be
needed. Unjustified and costly red tape is always resented, not least by the taxpayer.
CLAUSE 26
Clause 26(1) makes it an offence to abandon an animal for which one is responsible. This
could create a problem for fishery managers and gamekeepers as part of their jobs they
release fish and gamebirds, for which they have been responsible, into the wider
environment. The equivalent clauses have been dropped from the Westminster Bill
because of Government concerns that they might adversely affect game and fisheries
management, two activities to which the Labour Government at Westminster has pledged
support.
CLAUSE 33
Any animal welfare body formed by Scottish Ministers should consist of individuals with
industry acknowledged expertise, not simply those with “relevant interests”.
CLAUSE 34
There are many codes of practice already in widespread use that Scottish Ministers may
wish to consider as a basis for their proposed codes.
CLAUSE 43
Clause 43(b) is to be welcomed by the angling community. However restocking of fisheries
with for example trout, which are “of a kind commonly domesticated in the British Islands”,
could become an “abandonment offence” under clause 26.
CLAUSE 44
This clause may lead to inexperienced inspectors being appointed and given excessive
powers.
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE

CONSULTATION ON THE ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
Scottish Natural Heritage has made a number of submissions to the Scottish
Executive relating to animal health and disease control including the consultation on
this specific Bill. The Bill principally covers issues to do with the health and welfare
of animals kept for food production or as companion animals. However, it has
implications for wild animals as a result of animal diseases that may be transmitted
via wildlife and the measures adopted to control such diseases. Scottish Natural
Heritage’s main interests in this area relate to the potential risks to wildlife. This
submission to the Scottish Parliament's Environment and Rural Development
Committee focuses on the key issues relevant to our statutory remit as advisers on
matters relating to nature conservation in Scotland.
Part 1 of the Bill
The extent of the proposed additional powers appears appropriate and
proportionate, and overall the right balance is struck between the need to act quickly
to control the spread of disease in an outbreak and consideration of other options.
However, Scottish Natural Heritage suggest there should be some pre-emptive
consideration of measures to protect wildlife in the event of a disease outbreak. We
believe that there should be a strong presumption against any cull of wildlife for
disease control, especially where rare or endangered species are involved. Scottish
Natural Heritage’s recommendation is that, in addition to this Bill, a further strategy
should be developed that specifically deals with the health and welfare of wildlife.
In addition to the direct impact on wildlife, it is important that major disease control
measures are evaluated ahead of implementation to determine their impact on the
wider environment. For instance, with uninfected animals being slaughtered as a
preventative measure, and the resulting carcasses needing to be disposed of, there
is the potential to create air and water pollution problems if this is undertaken on a
large scale. Consideration should also be given to the impact on countryside
access.
Scottish Natural Heritage would also like to reinforce the point that the focus of
disease control should be on prevention. It is important to prevent diseases through
good farming practices at the early stages to ensure that they do not become
widespread and transfer to wild animal populations. In addition, further controls may
be required to prevent imported animals transmitting diseases to wildlife.
Part 2 of the Bill
Scottish Natural Heritage welcomes the development of the proposed legislation and
agrees with the measures advocated.
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General comments
Scottish Natural Heritage would encourage further investment in the basic science
that underpins our understanding of animal diseases and how they spread. Such
research is required to ensure that animal management practices that prevent the
occurrence and transmission of disease can be fostered and that the negative
impacts of disease control are minimised.
I hope that these comments are helpful to you in the further development of the
proposed legislation.
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SUBMISSION FROM SCOTTISH RACING
While accepting many of the excellent intensions stated within the proposed Animal
Health and Welfare (Scotland) Bill, Scottish Racing has a significant concern regarding
one specific element of the bill, which affects the horse racing industry in Scotland.
Section 1, Part 5, of the Bill makes provision for the licensing of animal gatherings. Only
two exclusions have been outlined, neither of which is helpful to the racing industry.
Furthermore, there is a suggestion that licenses should be granted to events at the
same venue, only if they are scheduled at least 27 days apart.
Each of the five racecourses in Scotland are regulated and licensed by the British
Horseracing Board and the Jockey Club, who place strict conditions on the management
of each racecourse. Their racecourse inspectors visit each racecourse on a regular
basis, performing an annual appraisal of the facilities and procedures in place for the
proper care of horses visiting the track.
Due precautions are taken against the spread of disease, through rigorous cleaning and
disinfecting procedures, enabling racemeetings to be staged at frequent intervals.
Additional precautions were introduced and fully tested, under the guidance of the
Jockey Club’s Chief Veterinary Officer, during the Foot & Mouth epidemic of 2001. We
can not envisage any situation in which licensing by the local authority would bring
additional benefits for the racing industry, or the wider community.
In addition to the racecourses themselves, all racehorse trainers are also required to be
licensed by the Jockey Club. Their facilities are inspected prior to a license being
granted and trainers risk having their licenses withdrawn if they do not maintain
specified standards of horse welfare. All staff are required to undertake training up to at
least NVQ level 2 standard and are therefore registered with the central racing authority.
We believe that all venues and businesses, licensed by the Jockey Club and British
Horseracing Board, should be exempted from the proposed licensing legislation.
Representatives of the racing industry, in Scotland, will of course be available for further
consultation with the appropriate departments of the Scottish Executive if and when
required.
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SUBMISION FROM THE SHELLFISH NETWORK
WRITTEN EVIDENCE ON THE WELFARE OF CEPHALOPODS AND DECAPOD
CRUSTACEANS TO THE DRAFT ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
Definition of animal
(All quotations are taken from the Report by Advocates for Animals, Cephalopods and
Decapod Crustaceans, Their Capacity to Experience Pain And Suffering)
While we understand that Section 14 of the draft Animal Health and Welfare (Scotland) Bill
has given a definition of the term ‘animal’, this is so far restricted to vertebrates other than
humans not in foetal or embryonic form. Revision has not yet included any invertebrates
such as cephalopods and decapod crustaceans, although there is provision for them if
scientific evidence can prove they are capable of experiencing pain and suffering. At
present there seems to be no agreement on this as the Committee requires yet more
evidence from the scientific community.
Since pain and suffering are highly subjective, the scientific assessment of any capacity for
these sensations lies in the method known as ‘argument by analogy’. (p3,3). There is a
wealth of scientific evidence using this method showing that decapods and cephalopods
possess the capacity to experience pain, and ‘should be given the benefit of the doubt in
all human activities that have the potential to cause them suffering.’ (p3,3)
Evidence for this can be shown from the fact that cephalopods and decapod crustaceans
possess a nervous system and also a nociceptive system, which is the ‘ability to detect
and respond to potentially painful, harmful or noxious stimuli.’ (p3,4) To prove that a
creature is capable of suffering these sensations, scientists generally need to show that:
1. The creature has nervous and related neurochemical and physiological mechanisms.
2. There is some indication that it avoids or escapes painful situations.
3. It demonstrates behaviour which indicates the mental capacity to react and respond to
situations.
Both cephalopods and decapod crustaceans possess a nervous system and a nociceptive
system. Also, opioid molecules have been found in these creatures and it is suggested
that these have a role in mediating pain in crustaceans in a similar way to that found in
vertebrates. These crustaceans also react to painful and threatening situations, avoiding
them where possible.
Cephalopods have a complex brain and nervous system and are capable of ‘complex and
flexible behaviour.’ (p4,6) In fact, cephalopods and decapod crustaceans can be shown to
fulfil the three criteria set out by the scientific community that the creature:
‘(1) is in principle capable of feeling pain, (2) gives some indication in its behaviour that it
feels pain, and (3) can behave in ways that show some mental capacity.’(p8,4)
In light of this evidence, and the fact that other jurisdictions such as New Zealand, The
Australian Capital Territory, Queensland and Norway have included them in their Welfare
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laws, we believe that cephalopods and decapod crustaceans should be included as
animals in the new Animal Health and Welfare (Scotland) Bill and therefore given the
same protection as other animals.
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SUBMISSION FROM SHETLAND SHEEP SOCIETY
The Shetland Breed is one of the Northern Short Tailed breeds - most of these are
now rare and their interests are represented by the Rare Breeds Survival Trust
(RBST).The Shetland Breed is not rare but this Society (which looks after the
interests of the breed on the UK mainland) works closely with the RBST and
the work done by the RBST shows that in their natural state, unimproved by
selection, these sheep are predominantly ARQ/ARQ. Any selection policy that has
the effect of narrowing the gene pool of any of these native breeds by breeding, for
example, for ARR/ARR should be avoided unless or until extensive research on the
potential benefits of the sheep in their genetically unimproved state has been
conducted.
1.
The powers are inappropriate and disproportionate.
In the event of an outbreak of disease, each holding should be investigated,
examined and treated on its own merit.
Ministers, who do not necessarily have any knowledge of, or experience in,
the livestock industry, should take advice from, and be guided by, the
opinions and evidence of the experts in disease control and epidemiologists.
Powers of entry need serious consideration. A risk assessment should be
carried out to evaluate the potential spread of disease by inspectors’ entry of
a holding.
Inspectors should have in-depth knowledge and experience of farming and
livestock.
All powers should apply equally across the UK.
2.
Speed of response is essential in the immediate period following an outbreak
of disease. All stock on infected premises should be culled and a total
movement ban be introduced.
Vaccination for eventual slaughter is not an acceptable option. Contiguous
stock should be tested for disease: positive result invokes slaughter
negative result could invoke vaccination
Contiguous stock should be isolated and monitored.
More use should be made of diagnostic tests.
3.
The power to licence an animal gathering may be beneficial, depending on
the nature of the licence. Shows, sales, markets and exhibitions seem to be
regulated stringently at present but a breed society meeting is virtually
impossible as a result of the standstill requirements. A licence waiving the
standstill could be advantageous.
4.
The science regarding TSEs remains unproven. Slaughter is unacceptable
on the supposition of a link between genotype and TSE.
A sheep that is apparently genetically susceptible to Scrapie has to be
challenged by the disease and even then may not necessarily contract the
disease.
Narrowing of the native gene pool is unacceptable.
The extinction of certain breeds as a result of present/proposed powers to
deal with TSEs is totally unacceptable.
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SUBMISSION FROM THE SHOWMEN'S GUILD OF GREAT BRITAIN
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SUBMISSION FROM PETER SIDDONS
I hereby submit evidence to the Committee dealing with so-called TSEs
further to my submission to the Consultation Team dealing with proposed
reforms to the Animal Health ACT, of which copies are included. They are the
main point of this evidence which for some unexplained reason the Team
chose to make no comment or ignored.
TSEs it would seem are a politically and by certain scientists falsely created
phenomenon based on the preferred but never proven and now largely
discredited Prion Theory. It is no more than just that, in spite of the massive
Phillip’s report which proves nothing.
It is inconceivable that, as is hypothesised any form of protein material can
suddenly become infective and behaves like bacteria defies all logic and
science.
That Prof. Pusinger got a Nobel Prize for his novel unknown prion hypothesis
seems quite inexplicable as does the reason for it being officially adopted as
the real reason and only reason for the so called “ outbreak “ of BSE amongst
those dairy cows in the S W of England. I question outbreak since that is a
word used in relation to diseases which by its prognosis BSE certainly is not.
This is clearly demonstrated in Dr. G Venter’s accompanying paper, as it is
the fact that there are a number of possible and known reasons which can
and do result in an encephalopathy. This also accounts for the regular
sporadic cases of encepalopthies such as crazy chick a nutritional deficiency
and epidemic tremors caused by a virus.
What is so criminally wrong is that all the legislation and political and public
hype is based on such phenomenally erroneous conception. It is that which
must be addressed and rectified, for basic studies show clearly that the
manner in which prions react to hostile conditions has been misinterpreted.
Scrapie is the one exception which in spite of 50 years of research by the
Moerdun Institute of Edinburgh still remains a mystery except for the
possibility of genetic factors.
With regard to this BSE “ outbreak “ which is the core of the engineered health
scare, it is significant that it was only in the S W of England and as such
nowhere else in the world. Also it only occurred after the computerisation of
animal and in particularly dairy cow feeds on a lowest cost basis. On that
basis it selected meat and bone meal as the cheapest source of protein. This
is where the compounders themselves are to blame for they didn’t take into
account the fact that in ruminants, whose system is specifically designed for
herbaceous material, the rumen actively destroys the fatty acids in animal
protein but not in cereal feeds. Thus the rations contained to the cow, no fatty
acids, unlike previously from cereal based protein.
That was bad enough but specifically in that area it is a common and sound
practice to strip graze these animals on short leafy grass, which is excellent
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for milk production, but there are no seed heads, unlike further North where
more mature grass is used directly grazed or as silage, haylage or hay, all of
which contain seed heads, a vital source of the essential fatty acids.
At the beginning when the scare connection between BSE and CJD or nv
CJD if there was any such thing was created by ‘certain scientists in relation
to Government funding, Dr Michael Crawford, a world renowned scientist in
brain chemistry of King College, wrote a paper to the House of Commons
(copy enclosed). As you will see, in it he advised the Government that the
most likely cause was nutritional as had been his experience similarly with
Zoo Antelopes.
A test revealed a total lack of essential fatty acids, which condition causes the
brain and nervous systems to malfunction causing the symptoms observed. A
situation well recorded world-wide. He therefore advised the Government to
similarly test the affected cows to determine the matter.
This Margaret Beckett flagrantly ignored and refused to carry out any such
testing, opting instead to launch a massive punitive political exercise of severe
leucocratic controls, which exist to this day, based on a highly controversial
unproven hypothesis, condemning beef as unsafe and ours in particular. A
criminal vendetta when a simple test would have revealed the true cause and
no connection with human health, and would have prevented health
authorities going ballistic on the matter.
Now that Scotland has its own Parliament, and this is a devolved subject, it
behoves that Parliament to address the matter fully, which it can do as a new
Government and from a new aspect.
The intrusive arguments put forward by Dr Venters are substantial and must
in themselves cast serious doubt alone on the validity of the Prion Theory.
That in itself should be sufficient cause to question the wisdom and
responsibility of introducing any mention of TSEs in the Animal Health Act. At
the very least not until a thorough in depth investigation is carried out publicly
into this whole messy business.
I trust this opportunity, as so often happens in present day politics, will not be
missed and cost for the sake of farming and the livestock industry the country
and especially the totally misinformed public. The waste of money and
resources has been monumental both directly and indescribably in massive
and unnecessary bureaucratic controls and futile rules and regulations. Your
proposed amendments to the Animal Health Act will only exacerbate that
situation.
I look forward to hearing from you, and to discuss or provide any further
information together with professional specialised advice from those
professional experts with whom I am in constant contact.
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Draft Animal Health and Welfare Bill
These are alterations and additions to the 1981 Animal Health Act
Questions to be asked: 1. What was the problem with the 1981Act, which provoked the legislators to
add the mass of legal and political jargon to the Act? What sinister reason
is behind it?
2. What do they mean by “animal” is not restricted by its definition in the Act
? That has to be minutely defined and quantified to prevent its misuse,
which could so easily happen in this present climate of bureaucratic
interference.
3. Animal Gatherings: a full and detailed explanation as to what is meant in
sections (1) & (2).
4. Tests and Samples: Section 1(a) must be totally rejected, as it is too
dangerous for misinterpretations. Anti-bodies or antigens are the body’s
day-to-day method of protecting itself from disease challenges, so antibodies will always be present in the blood. The danger is that antigens can
be the same against every-day harmless bacteria and those producing
disease, therefore their presence is wide-open to misdiagnosis and more
importantly misuse to destroy the animal. Definitions of “ disease “ must
be accurately and finitely described, otherwise like “animals” alone is wide
open to misuse.
5. Part 2B relating to so called TSEs must be completely rejected as totally
unsound. The whole conception and theory is totally and completely false,
being based on fundamentally bad science only in the unrealistic minds of
those fundamental research scientists seeking projects which would attract
public funding. Indeed it is so unrealistic and lacking any kind of evidential
base that it borders on horrific Frankenstein likes science fiction.
A paper I have written in full cooperation with topmost scientists in that
field explains why, backed up by a comprehensive scientific review by
those same scientists There was no outbreak of CJD which was falsely
claimed and the so called “outbreak of BSE was only amongst dairy cows
which were fed a ration which was totally, to them, deficient in essential
fatty acids because that which was in the ration was only in a form which
was destroyed in the rumen. Other available forms normally in the ration
were removed because of cost without the consequences being
considered! That is negligence and no basis for criminal regulations in the
Animal Health Act.
Finally if the regulations do not make sense or seems illogical then ask the
following questions to be answered: 1. What is the evidential basis on which it is founded ?
2. What will be the consequential impact especially on our business ?
3. What impact will it have on social justice or injustice?
4. Is it in place simply because someone thinks it is a good idea, or
purely to establish more bureaucratic control, just for its own sake ?
5. In any case what way can the regulation, and its consequences be
quantified to prevent wholesale misuse? As the Bill stands there
are no safeguards to prevent that happening. One cannot rely
solely on the judgement of an official who will act not with
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commonsense which can be trusted but on pure political
expediency as dictated.
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Scottish Executive
SEERAD
Room 347
Pentland House
47 Robb’s Loan
Edinburgh. EH14 1TY
17th October 2005
Dear Sirs,
I am in receipt of your second consultative document. Although not surprised,
never the less I am extremely aggravated by the fact you appear to have
summarily dismissed my paper as of no relevance since you did not publish it
nor comment or provide any opportunity for consultation on it.
It is not, as is so glibly refereed to as my view of the issue but hard well
documented fact which the Government has so blatantly refused to listen to in
pursuit of its pre-determined policy. A policy shrouded in secrecy and
deception undoubtedly embedded in the paranoia of creating public health
scares to the detriment of farming, and to the advantage and necessity of
those self-indulgent scientists who are dependant on government funding.
This is an indefensible situation created by Margaret Thatcher when she
stopped direct funding for research work, and started with the fake salmonella
and eggs syndrome due to the irresponsibility of Edwina Currie.
But that is no reason why the Scottish Executive and the newly created
Scottish Parliament should slavishly toe the line as created by Westminster.
And jumped on by Brussels in its paranoia to control every aspect of life. It is
long overdue for things to be challenged and this is the ideal opportunity to do
just that.
It is indefensible that penal legislation should be even contemplated on the
basis of a fact that is nothing more or less than an unproven and unproveable
theory as opposed to all the hard well documented evidence that the only
reasonable logical and proveable, explanation is that it is nutritional as
outlined in my paper and a simple official test for that was flatly refused, either
to be carried out or recognised. That is nothing more or less than sheer
political dishonesty ammounting to corruption. To date nobody who has any
authority in the matter has shown even the slightest intention of taking the
slightest notice of any of this information, but content to stick to the political
line adopted like a sacred cow, and a clear indication of the depths to which
modern-day politics have descended to.
Therefore I request from you under my right for Freedom of Information, a
detailed explanation as to why you have chosen to ignore let alone publish my
paper, and even worse consider it necessary for penal legislation,
Yours faithfully
P Siddons
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Review of Issues Concerning Spongiform Encephalopathies
When considering the issue of the transmissibility of BSE to humans I wrote a
paper raising my concerns and to stimulate debate. It did and I am grateful to
all who wrote.
Reviewing the consequent correspondence revealed no substantial refutation
of the non-transmissibility argument and also opened up the entire question of
the ingestion of bovine prion as the cause of the BSE epidemic.
The main counter arguments lay in speculative explanations of
epidemiological findings, differing opinions on clinical features and the
characteristics of transmissible spongiform encephalopathies. None
overturned the basic epidemiological points in my paper nor provides
irrefutable evidence in favour of B S E infectivity to humans or the novelty of
variant Creutzfeldt-Jakob disease. The numbers of cases each year since my
paper has confirmed that there is no human epidemic and tend to confirm that
variations in case ascertainment – the most obvious epidemiological
explanation – adequately explain the variation in numbers observed.
Given the failure to refute the epidemiological case, the possibility of recycled
B S E prion having caused an epidemic in any other species than cattle, is
highly unlikely and becoming ever less. That being so the question whether
variant C J D is an entirely new disease remains very much open.
From the outset B S E prion infectivity to humans was unlikely and this was
the position that SEAC supported prior to 1996. While detection of a
putatively new condition may have been a legitimate cause for concern, this
did not invalidate previous evidence and demanded proper scientific
investigation. What would have been appropriate would have been the
articulation and testing of hypotheses including the null hypotheses.
This did not happen. There was a premature rush to adopt and consolidate
what was only a possibility into the probable explanation and the thrust of
studies was on confirming this as the substantive causal hypothesis.
My further subsequent review of the BSE report revealed substantial
inconsistencies between the evidence it contained and the validity of the
putative prion infectivity hypothesis. However there has been substantial
intellectual and financial investment in the latter to the extent that it now is
established as the conventional wisdom. Detaching a weighty establishment
from its misconceptions and prejudices is hard but necessary work because
the general consequences of holding them are substantial. The public have
been unnecessarily alarmed about the food they eat and internationally
stigmatised as potentially infectious. Farmers have lost livelihoods, scientists
have lost support for research and areas of potentially productive science
have been ignored. It now threatens to misinform the development of law and
regulation to protect the public and animal health.
Why SEAC became locked into this position should be explored with a view to
preventing it happening again or elsewhere.


751

This correspondence revealed a range of work in other areas which should
help us improve our knowledge of spongiform encephalopathy 1,2,3 I would
hope that scientists working in them could escape from the funding blight in
which they have languished because of the challenge they present to current
flawed orthodoxy. Their contribution is essential if we are to develop a
comprehensive understanding of causes of spongiform encephalopathies and
how to treat them.
There is historical evidence in variation of processing of cases within and
between specialist centres. This, along with inter-observer variation and
recognised difficulties in the precision of neurological diagnosis of rare
conditions, may be sufficient to explain differences in detection of that
particular manifestation of spongiform encephalopathy currently called variant
C.J.D.
I am fortunate in that I am not involved in prion research and therefore have
no axe to grind other than that of science and the public interest. In
publishing my paper, the BMJ did both a service.
For those who have the interest and stamina, I append my more detailed
observations which I have grouped into those relating to the two null
hypotheses, that recycled BSE prion is not infectious to humans and that
variant CJD is not new.
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Annex
That eating BSE prion causes spongiform encephalopathy in humans.
No one has refuted the epidemiological point that rate of growth of cases
should parallel rate of growth in population exposure.
Professor Will was given an earlier version of this paper in January 1999,
pointing out that there was no epidemic. His efforts to reconcile the facts with
his hypothesis are unconvincing, requiring the invocation of an age-related
susceptibility based upon a presumption of B S E infectivity to humans.4
The information on transmissible encephalopathies is of interest but irrelevant,
as such issues as doses, susceptibilities and incubation periods are allowed
for by the comparison made in the paper.
Biological similarities between B S E and v C J D have been developed as
supporting circumstantial evidence. Given that prions cannot replicate
themselves and are species-specific, the concept of “strain” typing overstates
the level of similarity between different species’ prions. Their primary
structure remains species-specific.
Ingestion of foreign prion by susceptible species under laboratory conditions
may cause spongiform encephalopathy but preparation of infective material
and doses consumed are very different between the laboratory and the real
world. We have no evidence that humans are a susceptible species and,
given historical levels of exposure to scrapie prion, some that we are not.
Even analogies with species believed susceptible are open to question.
There is no sign of an epidemic of feline spongiform encephalopathy (F S E)
in cats in the UK, despite the likelihood of their substantial exposure to low
grade animal protein over the same period as humans. Cats born after the
specified offal ban are now developing the disease.
(www.defra.gov.uk/animalh/bse-statistics/level-3-tsestat.html). Also the
weight of strain typing similarities as evidence for a causal link is undermined
if FSE prion is to be included amongst those having similar characteristics to
BSE and vCJD prions.
The issue of failure to detect the disease in equal numbers in countries
without BSE is an argument which can be developed in a number of ways. It
may be seen as a weighty argument in favour of BSE infectivity but, given the
different levels of population exposure between Britain and the rest of Europe,
that it occurs at all raises problems. Nevertheless it is an issue, which merits
further consideration and this follows later.
That variant Creutzfeldt-Jakob disease is not new.
The disease was considered as new, i.e. having never occurred previously
because contemporary neurologists and neuropathologists had not seen
examples of it before. To establish it as an entirely new disease requires


753

scrutiny of possible other conditions and reasons why it might have been
missed.
That neither Kuru or Professor Dr Creutzfeldt’s original case was mentioned
in the original paper reflects a limited view of possible contender conditions.
Kuru clearly shares clinical similarities with the putatively new variant, yet thus
far has been omitted from the strain typing studies.
The last two years of Bertha E’s life were entirely consistent with those
observed in cases of vCJD. While the neuropathological detail differs from
that of vCJD, we have the advantage of 80 years hindsight over Creutzfeldt.
The validity of retrospective neuropathological comparison is problematic.
Management of patients and processing of corpses and brains has changed
substantially over the years. In Master’s review of Jakob’s series, slides for
one case had to be re-stained to reveal the vacuolation pathognomonic of
CJD.5
Creutzfeldt’s failure to record neuropathological features we would look for
could have been because he never looked for them, failed to find them, saw
but considered them unimportant, or they were absent. Without access to the
original specimens and Creutzfeldt himself, we will never know which of these
possibilities is correct.
Failure to find cases prior to the current series is legitimately cited as an
argument for the novelty of the disease. But not finding a needle in a
haystack, does not mean it is not there. It is also difficult to guarantee
appropriate objectivity when the proponents of hypotheses are the arbiters of
criteria by which to rate the weight of evidence relevant to these hypotheses.
Ascertainment of cases raises many problems in determining frequency of
occurrence of disease. At the outset, it appears to have been rejected as an
explanation for the appearance of an apparently new disease. Since then the
rate and pattern of occurrence of cases, is consistent with better
ascertainment of cases and this is the likeliest explanation of the appearance
and recognition of vCJD.
For a disease to be detected it must be suspected and relevant diagnostic
procedures consistently applied. Referral processes to CJD surveillance units
will be moderated by the index of suspicion among the general and medical
public of the possibility of disease. Belief in BSE infectivity as a necessary
cause is likely to bias the referral process – for it in the UK, against it
elsewhere. Consistency of processing and interpreting specimens is likely to
be higher in the UK CJD surveillance unit than elsewhere given the
differences between centres of numbers of cases processed. Such technical
variation may contribute to observed variations (deficits) in numbers reported.
The apparent deficit in numbers elsewhere is interesting because there is an
a priori argument, which could be made to justify the existence of at least two
types of CJD other than familial or iatrogenic if abnormal prion is considered
causal.
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If neurological and lymphoid tissue produce prion, the inference is that either
independently can be a source of pathogenic prion. It is only when infectious
prion reaches the CNS that spongiform encephalopathies occur. When its
source is intrinsically the nervous system one manifestation would be
expected, i.e. sporadic CJD. If the pathogenic prion arises in the lymphoid
tissue, only if and when it reaches the CNS - where nerve endings meet
lymph nodes - do you have another manifestation of CJD, for example vCJD.
If other possible causes are considered such as auto-immune reactions2 or
nutritional1 or toxic3 causes then the range of possible variants may be
considerable but whether these might be distinguishable neuropathologically
is questionable.
CONCLUSION
Evidence regarding the case for infectivity of BSE prion in food to humans is
piecemeal and insubstantial. Laboratory studies may have helped illuminate
biological processes and reveal what might be possible but the most
searching test of hypotheses is what happens in real life. Epidemiology is
focused on what does happen and shows that there is no food borne
epidemic of variant CJD in the United Kingdom.
Given that this is so, the novelty of the variant is unlikely and other
explanations for its detection should be sought.
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RESPONSE FROM PETITIONER ANDREW WOOD (PE604)
Petition PE604 On The Regulation of Greyhound Sport
I refer to your letter of 14 October together with a copy of the Ministers
response to the Committee’s enquiry in respect of greyhound racing.
Whilst it is a fact that greyhound racing is not referred to in the primary
legislation it is understood that it would be in due course under secondary
legislation in the form of a Code of Practice.
As expressed by myself and colleagues when presenting the Petition to the
Committee on 11 March 2003 the suggested improvements to greyhound
racing and welfare can, if there is a will to support from the Scottish Executive,
help to create a successful industry and sport that will be of immense
economical benefit to Scotland from job creation and tourism.
It should be noted by the Committee that in Ireland the economy benefits by
350 million euros per annum from greyhound racing.
I and my colleague Howard Wallace will be pleased to meet with the
Committee to expand upon the above brief comments as we do believe a
wonderful opportunity exists to create jobs and boost tourism.
In the meantime I am delighted to attach our main recommendations for the
Committee to consider for inclusion in the proposed Code of Practice.
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Basis of Petition PE604 on The Regulation of Greyhound Sport
Traceability and Accountability

1.

All greyhounds to race under their registered Stud Book Names.

2.

All owners of greyhounds to be registered along with the names of the
greyhounds in their ownership.

3.

All transfers of ownership of greyhounds to be recorded.

4.

All trainers of greyhounds and their kennel staff to be registered.

5.

All racetracks to be registered.

6.

Compulsory notification by the owner on retiral from racing of their
greyhound and of its position on retiral.

7.

All individuals or organisations involved in the rehoming of retired
greyhounds to be licenced and registered.

The requirements of points (1) to (6) inclusive are already in place under the
auspices of the National Greyhound Racing Club (NGRC) based in London.
(Equivalent to the Jockey Club in horseracing)
However there are five racetracks in Scotland – Armadale, Ayr, Gretna,
Thornton and Corbiewood that operate without licence from the NGRC and
consequently none of the above points (1) to (6) are being applied by the
racetracks concerned. In such circumstances there is no traceability of and
accountability to the greyhound.
In the absence of creating a statutory body to govern greyhound racing in
Scotland and to avoid having contrasting regulations to those of England and
Wales which would cause operating difficulties and confusion with regard to
the movement of greyhounds between the countries for racing, breeding and
retirement, we must have all racetracks and those associated with the
greyhound in Scotland registered with the NGRC.
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Basis of Petition PE604 On The Regulation of Greyhound Sport
Welfare
1.

All racetracks to have a qualified veterinary surgeon in attendance at all
race meetings and trial sessions.

2.

Random drug testing procedure to be compulsory at all racetracks.

3.

All racetrack kennels to be air conditioned and heated. Also within the
kennel building the individual kennel area for the participating greyhound
must be of a minimum size adequate for the greyhound’s comfort.

4.

All racetracks should be linked to a Retirement Home Plan for the
greyhound on its retiral from racing.

The requirements of points (1) to (3) inclusive are already in place for those
racetracks licenced under the rules of the governing body the National
Greyhound Racing Club (NGRC).
However as detailed under Traceability and Accountability these points are
again not being applied by the unlicenced racetracks of Armadale, Ayr,
Gretna, Thornton and Corbiewood.
Compulsory registration of these racetracks with the NGRC would improve
immensely the welfare of the greyhound in Scotland.
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COSLA’s Written Evidence to the Finance Committee
Animal Health & Welfare (Scotland) Bill – Financial Memorandum
Introduction
As the collective voice of Scottish local government, COSLA welcomes this opportunity to
comment on the financial memorandum attached to the Animal Health and Welfare (Scotland)
Bill.
COSLA does not accept the contention in the Financial Memorandum (ref, para 253) that
there will be no net effect on local authorities as a consequence of their enforcement
responsibilities under the provisions of the Bill. We believe that a Regulatory Impact
Assessment which suggests no additional funding for the work of local authorities, and other
enforcement agencies, understates and weakens the potential benefits that this legislation can
bring to the welfare of animals. In order for the legislation to have the policy impact intended,
it will require to be effectively enforced and this will have cost implications for local
government.
In relation to animal welfare, the Bill will give powers to local authority Animal Health
Inspectors to seize animals who are deemed to be suffering or likely to suffer from the actions
or lack of actions of their owners. COSLA surveyed all Scottish councils recently to invite their
views and comments on the implications of this power and the likely costs of action as
suggested above. By way of illustration, the following scenario is not uncommon of those
suggested by councils in response to COSLA:
x
x
x
x
x
x
x
x

an average farm might have 150 cattle and 400 sheep.
winter feeding for cattle is estimated at £7.50 per week and 70p per week for sheep.
It is estimated that by the time a prosecution came to court and determined, up to 6
months may have elapsed.
150 cattle x £7.50p = £1,125 per week x 26 weeks = £29,250.
400 sheep x £0.70p = £280 per week x 26 weeks = £7,280.
Total for period £36, 530.
Added costs would reasonably be Vet fees estimated at £4,000, plus fallen stock
disposal estimated at £500, plus transport costs estimated at £2,000.
Total cost per incident = £43,030

By way of income, the condition of the beasts is likely to be poor and the uncertainty over their
disease control status, missing identity tags etc all mean that their will be a high attrition rate
of up to sat an estimated 50%. If an average farm has 150 cattle then at the very best case
scenario 75 may have a resale value of say £250 per beast = £18,750. For sheep, average
farm = 400 sheep, attrition = 200 sheep at £30 per sheep resale = £6.000 at best.
Total very best income from sale = £24,750
Resulting in a net loss to this particular council of £18,280
In relation to animal health, the Financial Memorandum (ref para 241) appears to
acknowledge that local authorities will have a significant role to play in any disease control
response by supporting disease control implementation. Local authority experience of
disease control through the Foot and Mouth Disease outbreak was that plant, machinery,
COSLA.doc 2
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manpower and financial resources were all involved in relation to disease control activities.
Often this had a knock-on effect on other council services as a consequence of resource
diversion resulting in either further costs and / or service catch-up. Whilst the Government
assessment of risk associated with Avian Influenza is low / low to medium at present such an
outbreak would have significant cost implications for Scottish councils. To simply say that
“local authorities would be reimbursed by the GB disease control budget” is to misunderstand
the full costs to local authorities of fulfilling their role in disease control much of which is not
recoverable.

Conclusion
COSLA backs the provisions of the Animal Health and Welfare (Scotland) Bill. We would
strongly maintain however that in order to meet the policy objectives set for the Bill, adequate
resources will need to be allocated to ensure effective implementation and particularly so to
local authorities.
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Steven Bell
Finance Committee Assistant
Finance Committee
Room T3.60
The Scottish Parliament
EDINBURGH
EH99 1SP

Dear Mr Bell
ANIMAL HEALTH & WELFARE (SCOTLAND) BILL – FINANCIAL MEMORANDUM
Thank you for your emailed letter of 20 October 2005 requesting completion of a questionnaire
relating to the Animal Health and Welfare (Scotland) Bill Financial Memorandum. Although you
addressed your letter to the Director of Finance, I am responding as Head of Policy Group as this is
where officials have had some involvement in the preparation of the Bill and accompanying
documents.
The questionnaire asks about consultation on the Bill. The Law Officers were provided with a copy
of the Bill and related documents before introduction to the Parliament, according to the standard
procedure, and officials therefore had sight of the documents at that stage in order to provide advice
to the Law Officers on an appropriate response to SEERAD officials. In view of the pressure of
time, however, there was little opportunity for detailed consideration or comment at that stage and, in
any event, Ministers are understandably reluctant to delay matters unless there is significant reason
to do so. Accordingly, no comments were provided on the financial assumptions.
Turning to costs, the main costs for this department will arise from the new offences created by the
Bill, as reflected in paragraphs 239 and 252 of the Financial Memorandum. We do not expect
significant additional costs for the Crown Office and Procurator Fiscal Service and therefore agree
the terms of the Financial Memorandum. It suggests that the number of cases reported to the
Procurator Fiscal is likely to be affected by the increase in understanding of the legislation by the
public and the relevant NGOs. After a possible rise initially in cases reported to the Procurator
Fiscal, it is suggested that the number of cases brought before the courts will fall, and that this will
reduce the number of prosecutions for either failing to provide a duty of care or of causing
unnecessary suffering. While the number of cases reported to the Procurator Fiscal may well rise
and fall as predicted, I should point out that, in every case, the decision about whether or not to
proceed with a prosecution is a matter entirely for the Procurator Fiscal. Therefore, the number of
reported cases may not directly correlate with the number of prosecutions taken.
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I am content that the Financial Memorandum reflects as accurately as possible the costs likely to be
associated with the Bill in the short and longer term.
I hope this is helpful.
Yours sincerely

SCOTT PATTISON
Head of Policy Group


762



^=aÉé~êíãÉåí=çÑ=íÜÉ=pÅçííáëÜ=bñÉÅìíáîÉ

Scottish SPCA response to Financial Memorandum on the Animal Health and
Welfare Bill
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
The Scottish SPCA has been heavily involved in the consultation process for the
Animal Health and Welfare (Scotland) Bill. Responses to separate consultation
exercises in 2003, 2004 and on the draft Bill in 2005 were submitted. The Society has
also attended open consultation meetings in 2004 and 2005 and engaged in private
consultation with members of the Bill Team in SEERAD.
The Scottish SPCA responded to the draft regulatory impact assessment of the Bill in
July 2005. The Society’s response is attached (Annex 1).
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Yes

3. Did you have sufficient time to contribute to the consultation exercise?
The 2005 consultation exercise on the draft Bill was uncomfortably short. The
Scottish SPCA made its concerns about this known in its response to the draft Bill,
stating:
It is worth noting that, with only six weeks to comment on the entire draft Bill, the
consultation period has been uncomfortably short. The Scottish SPCA is already discussing
fundamental issues of enforcement with the Scottish Executive and these, along with other
complex matters, will probably still be under review as the Bill begins its parliamentary
progress.

However, the Scottish SPCA also considers that the Scottish Executive must be
commended on its open and practical attitude towards consultation, with Bill Team
members always prepared to answer any queries and take forward suggestions
outwith the formal consultation period.
Costs
4. If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
The Scottish SPCA considers that the Financial Memorandum accurately represents
the financial implications of the Bill on the Scottish SPCA. Particularly welcome is
the provision allowing for the court to make a disposal order relating to animals
seized under the Bill. The Scottish SPCA has frequently borne the costs of animals
held for a long time as productions in pending court cases.
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The Society stands by its statement that it is very difficult to estimate accurately the
cost of individual animal welfare cases.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be met?
Currently the Scottish SPCA provides a service in preventing cruelty to animals,
investigating reports of animal cruelty, caring for sick, injured and abandoned
animals, and promoting the message of animal welfare across Scotland. The Society
meets the £7.5m annual cost of this entirely through voluntary donations and at no
cost to the public purse. The Scottish SPCA intends to continue its operations in this
way, and is aware that this figure will increase year on year.
The Scottish SPCA is content that it may wish to redirect some additional activity
towards meeting the costs and possible burdens associated with the Bill, in particular
in continuing to ensure that its Inspectors are trained to the highest possible standards
in enforcing the relevant legislation. Currently the Scottish SPCA spends a sum total
od £10,000 on each Probationary Inspector during their six-month training period.
Inspectors also undergo reular ongoing training to bring them up-to-date on the latest
animal welfare legislation and new developments in animal care. This costs the
Society approximately £9750 annually.
In anticipation of the Animal Health and Welfare Bill, so far the Society has invested
in the appointment of a Chief Inspector Training and Development to meet the
inevitable demand for additional training under the Bill.
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which such
costs would be expected to arise?
It is extremely difficult to put a costing on implications of legislation that has not yet
been passed into law.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so,
is it possible to quantify these costs?
As the Bill is an enabling Bill, it is likely that much of the cost associated with it will
occur under secondary legislation. There will clearly be costs associated with plans to
license and/or register a number of animal related activities that have not yet reached
the stage at which a full discussion of these costs can be had. The Society would
therefore welcome individual regulatory impact assessments to accompany each
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statutory instrument as it is published, and looks forward to commenting on these in
due course.
The Scottish SPCA is happy to expand on any of the points made above.


765

Annex 1
Comments on the Draft Regulatory Impact Assessment of the Draft Animal
Health and Welfare Bill, July 2005
Introduction:
1.1 The Scottish SPCA does not wish to comment at great length on the draft
Regulatory Impact Assessment. The draft RIA is intended for businesses involved in
the care, keeping or management of animals. The Scottish SPCA, as an independent
charity, provides a service entirely funded by public donation.
1.2 Additionally, as most of the costs associated with the Bill will be associated with
secondary legislation, the Scottish SPCA looks forward to scrutinising both the draft
secondary legislation, and their accompanying RIAs.
1.3 However, the Society wishes to raise a few issues arising from the draft RIA.
Costs and Expertise
2.1 The Scottish SPCA has concerns over the statement in paragraph 73 of the draft
RIA that “it is not expected that local authorities will have any significant additional
expenditure.” The increase in the number of premises that will require licensing under
the Bill will itself create additional costs. The Bill will also require significant
investment both into manpower and expertise in order for local authorities to carry out
the additional functions outlined under the Bill and in proposed secondary legislation,
especially if Scottish SPCA Inspectors are not to be accorded with authority under the
Bill.
2.2 The Scottish SPCA considers that there is a degree of expertise shortage in
relation to non-commercial animals within local authorities and the police. By their
very nature, these bodies have traditionally been involved in cases of licensing,
animal health matters and issues of commercial animal welfare. Therefore investment
would be required in training on issues relating to the welfare of companion, exotic
and captive wild animals.
2.3 Scottish SPCA Probationary Inspectors currently undergo a rigorous six month
training process to enable them to deal with the wide range of situations that they will
encounter during their time as Inspectors. Scottish SPCA Inspectors are trained in the
care of a vast range of animals. Certain Inspectors and Animal Welfare Staff have
undergone specialist training in the handling and care of exotic animals and reptiles.
Other Inspectors have had experience with crocodilia. All new Inspectors are
recruited from a background in animal husbandry, with an emphasis on livestock.
2.4 A sum total of £10,000 is spent on each Probationary Inspector during the six
month training period. Inspectors also undergo regular ongoing training to bring them
up-to-date on the latest animal welfare legislation and new developments in animal
care. This costs the Society £9750 annually.
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2.5 The Scottish SPCA Inspectorate is run at an annual cost of £2.6m, and the
Society’s Animal Welfare Centres cost £2.1m. These costs do not include supporting
functions at the Scottish SPCA’s headquarters in Edinburgh. As stated in paragraph
1.1 above, these services are provided at a considerable saving to the public purse.
The Scottish SPCA wishes to maintain its budgetary independence.
Enforcement
3.1 The Scottish SPCA queries the assertion in paragraph 89 that current animal
welfare legislation is enforced by local authorities, the State Veterinary Service and
the police. Currently the Scottish SPCA reports more cases under the 1912 Act to the
Procurator Fiscal than any other agency.
Regulations
3.2 The Scottish SPCA welcomes the Scottish Executive’s intention to introduce
regulations under secondary legislation. The Society looks forward to commenting at
greater length to these proposals as the process continues. In its response to the
consultation document Proposals to revise existing animal welfare legislation the
Scottish SPCA gave detailed responses to the proposed regulations on:
•
•
•
•
•
•
•
•
•

Pet Fairs
Pet Dealers
Livery Yards
Tethering of Equines
Tail docking and mutilation
Rearing of game birds for sport shooting
Animal sanctuaries
Couping of horses
Greyhounds

3.3 The Scottish SPCA stands by all comments made in relation to these areas in
2004.
3.4 However, the Scottish SPCA notes with concern the absence in the draft RIA of
an intended regulation to license commercial performing animals. The Society notes
that the Performing Animals (Regulation) Act 1925 is listed as one of the pieces of
legislation under review in the drafting of the Bill. The Scottish SPCA therefore seeks
clarification as to the intention of the Scottish Executive with regards to performing
animals. As mentioned in its response to the consultation document Proposals to
revise existing animal welfare legislation, the Society is opposed to exhibitions or
presentations of animals in circuses and travelling menageries. The Bill seems an apt
place for the Scottish Executive to license commercial performing animals, and the
Scottish SPCA urges it to do so.
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Please find enclosed the Scottish Executive’s response to the Environment and Rural
Development Committee’s Stage 1 Report on the Animal Health and Welfare (Scotland) Bill.
I also wish to thank the Environment and Rural Development Committee and its clerks for
their clear and comprehensive report and I welcome the Committee’s endorsement of the
Bill’s general principles. I have no doubt that it will continue its thorough scrutiny at Stage 2
and I look forward to the policy discussions that are to come.

ROSS FINNIE
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THE ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE STAGE 1 REPORT
COMMENTS FROM THE SCOTTISH EXECUTIVE
PART 1 – ANIMAL HEALTH
Powers of slaughter and treatment

Paragraphs 15 – 37

1.
A key objective in any disease control strategy is to minimise the number of animals
that need to be slaughtered. This will be particularly true of the extended powers of slaughter
which could only be used in limited circumstances, ie with the explicit purpose test (see
section 1 of the Bill) of “…preventing spread of disease”. Such use would be where other,
more traditional, and preferred, disease control responses, already provided in the Animal
Health Act 1981, are not sufficient or appropriate to the specific epidemiological situation.
2.
The Executive does not believe it is necessary to include the role of veterinary and
scientific advice on the face of the Bill. The use of the slaughter powers within the Bill, and
indeed the use of all the powers in the Animal Health Act 1981, requires to be reasonable and
proportionate in order to be lawful. In order for the use to be reasonable and proportionate
the Minister would require to have regard to all the prevailing circumstances including the
opinions of relevant experts. As such, it is important to see the role of advice – and potential
use of the extended slaughter powers – in the full context of a disease control response.
3.
Presence of one of the specified exotic diseases in Scotland would be provided by the
relevant EU reference laboratory. On the basis of such confirmation, a stamping out policy
would be undertaken. Should this be insufficient to control the outbreak, other measures
would be considered. Where available, and appropriate to the epidemiology and specific
circumstances of the outbreak, vaccination to live would be used. Only where such preferred
options could not be used, would the extended powers of slaughter be considered.
4.
Any decision to use these extended powers, in the context of the operational and
procedural requirements in the relevant Contingency Plan, would only be on the basis of ongoing veterinary, other advice and discussion, including with stakeholders, about the specifics
of the disease and the consequences of its continuing spread. The Minister would, from the
start of any fast moving disease outbreak and on a continuing basis, keep Parliament
informed of the actions being taken by the Executive at key stages and at key decision
making times. When making any decision to exercise the extended slaughter powers, the
impact, particularly on the wider society, the economy and environment, would be taken into
consideration.
5.
On the Committee’s comments about the link to contingency planning, the Executive
agrees that the operation of the extended slaughter powers is a contingency planning issue.
As part of the implementation of the Bill, the relevant contingency plans will set out
protocols for how the power would be used and the precautions that would be taken to
minimise the scale of any slaughter. However, if veterinary advice was that the extended
slaughter powers were needed to combat the further spread of a virulent exotic disease, it
would be difficult to envisage the circumstances in which any particular exemption could be
made for any factor other than good and appropriate biosecurity.
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6.
Any operation of the powers would be consistent with the terms of the EU Habitats
Directive which recognises the potential role which wildlife can have in spreading disease.
The Habitats and Wildbird Directives both permit action to be taken against specified species,
for certain specified purposes, one of which is to “…prevent serious damage to crops,
livestock, forests, fisheries and water…”. It must be stressed that all possible steps would be
taken to avoid the need to use these new powers.
Treatment and slaughter of treated animals

Paragraphs 38 – 49

7.
Where a stamping out policy of culling susceptible animals on infected premises is
insufficient, the Executive’s preference would be to implement a vaccination to live
campaign. The ability to use vaccination varies between diseases. For FMD, its availability
is advanced but for other diseases covered by the Bill its availability is more limited, and in
some cases (eg African Swine Fever) non-existent.
8.
Developments in vaccination efficacy and availability are not activities which any
single country or administration can take forward alone. In the UK, since 2001, the
Executive has worked closely with Defra, the Food Standards Agency and a wide range of
stakeholders to promote the acceptability of vaccinated meat to the food chain. On the basis
that FMD vaccinated meat does not present a risk to public health, retailers have identified a
willingness to sell vaccinated meat should it become available during a future disease
outbreak. (However, they have identified that the requirements of the post-vaccination
treatment of meat have implications on the type of meat cuts that can be placed on to the shop
shelf. For example, the requirement for de-boning would limit the proportion of lamb which
could be sold as many cuts are on the bone.) These discussions have also identified the
uncertain acceptability of vaccinated meat to consumer groups.
9.
Provisional Marketing Authorisation has also recently been provided for a commercial
Avian Influenza vaccine although vaccination is not currently considered a very reliable
disease control tool. The Executive is engaging with retailers to ensure that they are aware of
these developments and that a key requirement of the Provisional Marketing Authorisation is
the ability of vaccinated meat to enter safely the food chain. Doing so on an ongoing basis
will influence consumer acceptability where Avian Influenza vaccination becomes a viable
disease control tool.
10.
The Executive’s contingency planning work does not solely relate to the production,
testing and maintenance of plans but also includes regular discussions with stakeholders to
ensure that they are understood. In particular, the Executive has used the plans to highlight
the nature of the disease control response and the roles of individual organisations within it.
Part of this work has been to ensure that relevant stakeholders are aware of developments in
the role and efficacy of vaccination.
11.
The Committee also asked for information on the length of time which vaccinated
animals pose a risk to non-vaccinated animals. Strictly speaking, vaccinates do not pose a
risk to non-vaccinates and the real issue is the need for certainty in differentiating between
vaccinated and infected animals. (Both will carry disease antibodies.) Whilst vaccinated,
animals could have caught disease (but showed no clinical signs) before being treated or
acquired disease before their immunity had developed. Given this, all vaccinated animals are
subject to special treatment to minimise any risk to animal health. Some restrictions can be


770

relaxed on the basis of a DIVA test (Differentiation Infected from Vaccinated Animals). For
those diseases where vaccination is a possibility considerable work is underway to develop
internationally validated tests. The Institute for Animal Health at Pirbright is currently
validating a test to differentiate between vaccinated cattle and those infected by the FMD
virus. The Veterinary Laboratories Agency is currently considering these issues as part of its
development of the diagnostic manual to support the recently approved Avian Influenza
Directive. In the absence of any current DIVA tests, vaccinates would have to be considered
a lifelong risk.
12.
In terms of vaccines supplies, the Executive has access to relevant UK and EU
vaccine banks for FMD and Classical Swine Fever. Levels of particular strains are retained
in these banks on the basis of risk assessment.
The use of the emergency affirmative 28-day procedure

Paragraphs 50 - 52

13.
The Executive notes the Committee’s comments and intends to bring forward a Stage
2 amendment for sections 1, 2, 3 and 8 whereby, when exercising any emergency order
procedure, the Order must state the circumstances giving rise to the need for such an Order.
Section 3 – Biosecurity Codes

Paragraphs 59 – 65

The Committee recommends that guidance be provided on the use of this power. To a large
extent this has already been done through the Scottish Outdoor Access Code and the relevant
Contingency Plans. Only Scottish Ministers have the power to close access during a disease
outbreak and the Plans set out the arrangements in which the Executive would work with
access authorities in such a situation. The existing 2002 Biosecurity Code also provides
guidance to access interests on how they should use the countryside. As part of the
consultation on the draft Codes to be made under section 3 (inserting section 6C), the
Executive will consider what further guidance can usefully be provided.
Contingency planning and biosecurity

Paragraphs 66 – 69

14.
The Executive does not believe it is necessary to place requirements for contingency
plans on the face of the Bill as this could have implications for flexibility in updating them.
The Executive however fully supports the principle that these plans should be widely
informed and transparent. Such a commitment was made in response to the FMD Inquiries in
2002 and the FMD Plan has been updated regularly, in conjunction with stakeholders, since
then. Whilst the Plan was originally developed in order to set a generic framework for the
national response to a wide range of exotic diseases, the Executive has recently developed
more specific Plans for poultry diseases in the light of stakeholder feedback.
15.
In terms of emergency preparedness, the plans set an overarching framework for a
disease control response and set out the way in which they would operate in practice. These
are supported by local planning arrangements which guide the operational response at local
level. Collectively these Plans are subject to frequent testing.
16.
In addition to representing good governance, these contingency plans are also
required under the terms of the relevant EU Directive.
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17.
Whilst the Executive does not believe it necessary formally to lay plans, it will
continue to make them available to the Environment and Rural Development Committee and
to SPICe.
Preventing animal diseases from entering the UK

Paragraphs 70 – 73

18.
The Executive shares the Committee’s recognition of the importance of preventing
disease entering the country. This is a principal pillar in the implementation of the Animal
Health and Welfare Strategy in Scotland. In considering these issues Scottish Ministers are
supported by the Animal Health and Welfare Advisory Group, which draws together members
of the industry, veterinary profession and the scientific and research community. In this role,
the Advisory Group sets the Scottish animal health and welfare priorities and oversees their
implementation. In delivering this commitment, the Executive works closely with other
Administrations and UK Government Departments, particularly HM Customs and Revenue.
A report on illegal meat seizures is laid before the Scottish Parliament on an annual basis.
Section 4 – Tests and samples

Paragraphs 74 - 76

19.
The Executive agrees with the Committee that the use of the power to re-use samples
should be done in a transparent way. As the Policy Memorandum set out, it is intended that
the re-testing of samples would be done for specific purposes, most often in terms of
assessing incidence of particular diseases in Scotland. For example, as part of the monitoring
of the Animal Health and Welfare Strategy it is possible that samples used for brucella testing
could be used to identify incidence of bovine viral diarrhoea (BVD) in cattle. In the targeting
of any disease the Executive would be transparent about the purpose of the analysis and how
the results will be used.
20.
Where possible and appropriate the Executive will aim to give feedbacks to
producers. However, this may not always be possible, particularly where samples are
analysed on an anonymised basis.
Animal gatherings

Paragraphs 77 – 86

21.
The Executive acknowledges the evidence provided to the Committee that there are
many forms of animal gatherings. The meaning of animal in this context is set out in section
87(1) of the Animal Health Act 1981, ie cattle, sheep and goats, and all other ruminating
animals and swine. This definition, unless changed by means of section 87(2) of the 1981
Act, means that, for example, a horse or dog gathering/show would not constitute an occasion
requiring a licence. Such an extension would only be made where veterinary and other
advice suggested it would be a proportionate and appropriate action.
22.
It is the bringing together of animals from different ownerships to constitute a
gathering which poses the risk of spread of disease; that is why the Executive is taking
powers to enable all such gatherings to be regulated by licence. It is intended that the licence
may be general or specific and be subject to such conditions (covering biosecurity) as
required on the basis of a veterinary risk assessment of the animals concerned, the disease
situation generally and the duration of the gathering itself. In the event of a disease outbreak,
licences may have to be revoked and/or conditions amended to reflect the particular disease
situation. The purpose test for a licence to hold an animal gathering will be the prevention of
the spread of disease.
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Sections 8 and 9–deliberate infection of animals and specified diseases
Paragraphs 87 – 89
23.
The Executive confirms that there is a clear distinction between deliberate infection
with diseases covered by sections 8 and 9 of the Bill and any measures taken to manage nonnotifiable diseases. The diseases specified in section 8 are highly contagious and able to
spread very quickly. As such, any deliberate spread of disease must be avoided. However,
for some endemic diseases deliberate infection can be an appropriate proactive disease
management approach. For example, bovine viral diarrhoea (BVD) can have serious
consequences if the virus infects pregnant cows in the middle stages of pregnancy. By
exposing growing calves to the virus, they may experience a relatively short episode of
diarrhoea and thus develop some immunity in later life. There are similar examples in
poultry and pigs. The Bill will have no impact on the ability to undertake such actions.
Section 10 – livestock genotypes: specification, breeding and slaughter
Paragraphs 90 – 94
24.
The Executive is sensitive to the importance of maintaining genetic diversity in
respect of any measures that impact on rare and native breeds and companion animals. This
is already demonstrated through the introduction of the Semen Archive which retains genetic
material being removed from the national sheep flock through the voluntary National Scrapie
Plan. The Archive will enable the Executive to re-establish breeding populations with lost
genetic material, in particular if it was found that breeding for scrapie resistance
compromised important health and production traits.
25.
The TSE section of the Bill provides the legal framework to allow the Executive to
harness the basic principles of the National Scrapie Plan. How such a scheme would operate
should BSE be found naturally occurring in sheep is set out in the UK’s Contingency Plan1 .
This Plan, published in June 2004, highlighted the importance of maintaining biodiversity
and outlines possible exemptions for rare breeds. This is a living document and is kept under
continual review in light of scientific or other developments. The Plan recognises certain rare
breeds of sheep have little or no known genetic resistance to TSE. A slaughter/breeding for
resistance programme is therefore not currently feasible. Consequently the strategy to
achieve and maintain high TSE health status would have to be addressed through a more
conventional disease monitoring and surveillance strategy. This will be underpinned, at least
in the initial years, by a flock certification scheme.
26.
The Bill also provides that a restriction notice requiring the slaughter, castration or
sterilisation of livestock can only be issued where it appears to the Minister that there are no
exceptional circumstances justifying allowing the livestock, its semen, eggs or embryos to be
used for or in connection with breeding. Exceptional circumstances include whether the
restrictions and requirements in the restriction notice would cause the extinction of the breed
or type of which the livestock is a member, or jeopardise the sustainability of a common or
well established breed.

1

http://www.defra.gov.uk/corporate/consult/bseinsheep/bseinsheep.pdf
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27.
The Bill also recognises the potential need to deal with companion animals and sets
out the possibility of castration or sterilisation to prevent risk of further spread of TSEs. This
recognises the emotional attachment people have to their pets, that TSEs are a slow moving
disease and that generally such animals do not enter the food chain.

PART 2 – ANIMAL WELFARE
“Animal” defined as “Vertebrates”

Paragraphs 107 – 113

28.
“Creature” is used in Section 14(4) to cover non-vertebrates. “Animal” cannot be
used as this word is previously defined in Section 14(1) as “a vertebrate other than man”,
therefore, another word must be used to describe a non-vertebrate.
29.
The Executive has no plans to commission research into the sentience of nonvertebrates. However, we will hold our policy under review, keeping track of developing
science and, in particular, the review of Directive 86/609/EC on scientific procedures. The
European Food Safety Authority Panel’s recommendations are presently being considered by
the European Commission (DG ENV) and draft proposals are expected in the summer of
2006. There will then be a public consultation before a final proposal is issued to the
European Council and the European Parliament. We believe that the outcome of this review
is likely to offer useful guidance on the way forward.
Protected Animals

Paragraphs 114 - 127

30.
An animal is a “protected animal” if any one of the three conditions in Section 15 is
met. These are: that an animal is of a kind which is normally domesticated in the British
Islands, or under the control of man on a permanent or temporary basis, or not living in a wild
state. The Official Report did not accurately record the comments about whether deer and
pheasants are commonly domesticated in the British Islands. The Official Report should
have recorded that deer and pheasants are not commonly domesticated in the British Islands.
It has now been confirmed that the Official Report will be corrected.
31.
Animals commonly domesticated in the British Islands would be “protected animals”
under the Bill even if neither of the other two conditions were met. In this context,
“domesticated” means an animal which by habit or training lives in association with man. It
includes the kinds of animals whose collective behaviour, life cycle, or physiology has been
altered as a result of their breeding and living conditions being under human control, in the
British Islands, for multiple generations. Animals which fall into this category would be feral
cats, sheep and goats. This section would also cover stray dogs. This sub-section does not
cover wild animals which are sometimes farmed such as deer, ducks, pheasants or wild boar.
These animals have not had their behaviour, life cycle or physiology altered by selective
breeding over a number of generations whilst under human control.
32.
Wild rabbits, mice and rats are not “protected animals” as the drafting in the Bill
refers to animals of a “kind” not of a “species”. While a wild rabbit, mouse or rat is of the
same species as the domestic or pet variety, it cannot be said to be of the same kind because it
has not had its characteristics altered by living under human control for multiple generations.
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Responsibility for an animal

Paragraphs 128 - 132

33.
A “protected” animal is one which has a relationship with man, even if it is a
transitory one. Where there is a closer relationship between the animal and man, such that a
person can be said to be “responsible” for it, a positive duty to protect its welfare will arise.
A protected animal may not be the responsibility of anybody (e.g. a feral cat). There is no
requirement on a person to ensure the welfare of a protected animal unless that person is
responsible for the animal.
34.
In the majority of situations cruelty to wild animals can only be inflicted when they
are brought under the control of man. In these situations the animals would fall within the
definition of “protected” and would be covered by the Bill. However, there may be some
situations, such as throwing stones at a hedgehog, where cruelty can be inflicted without the
animal being under the control of man. In such cases it would be possible to pursue a
prosecution under section 1 of the Wild Mammals (Protection) Act 1996 if the necessary
intent can be shown.
35.
Having “responsibility” for an animal includes the situation where a person assumes
responsibility for an animal on a temporary basis such as, for example, a veterinary surgeon
keeping an animal overnight, or staff looking after animals at boarding premises or animal
sanctuaries.
36.
The person responsible for an animal does not relinquish responsibility for that animal
simply by abandoning it. The act of abandoning an animal is not the same as releasing an
animal into the wild, as in the case of reared game birds and fish. This may, for example,
involve a phased release so that the animals’ dependency on man decreases with time.
Simply releasing young pheasants does not absolve the person responsible for them of their
duty of care. It will often be necessary to take reasonable steps to ensure that the birds can
survive in the wild when released. They are still “protected animals” because they are not, at
that stage “living in a wild state”. This might include, for example, providing some food and
water while the birds make the transition to living wild. Provided the birds are able to fend
for themselves when care or supplementary feeding cease, then no offence will have taken
place.
Unnecessary suffering

Paragraphs 134 – 145

37.
It is considered that as currently drafted, section 17 of the Bill applies to all forms of
unnecessary suffering (both mental and physical). Nevertheless, the Executive intend to
bring forward an amendment at Stage 2 to alter section 17 of the Bill to make it clearer that
unnecessary suffering includes mental as well as physical suffering.
38.
Section 17(4) sets out the conditions to which the courts should have regard in
determining whether suffering is necessary. These considerations focus on the necessity,
proportionality, humanity and competence of the conduct. All relevant considerations should
be taken into account, weighing them against each other as appropriate. Courts must consider
the extent to which the suffering could have reasonably been avoided or reduced. Therefore,
Section 17(4)(b) must not be taken or read in isolation from the other subsections. Licence
conditions and codes of practice are based on legal requirements. In the case of farm animals
these codes are often based on European legislation which sets minimum welfare standards.
The codes of practice give advice on how these standards can be met. In all cases, codes are
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issued for consultation to the industry and animal keepers as well as animal welfare groups
before being presented to Parliament for approval. Codes of practice can and do drive
forward improvements in animal welfare.
39.
Most captive bred carnivorous predators will accept meat or carcases for their diet.
However, we are aware that it has been suggested that there may be occasions where it is
necessary to feed live vertebrates to predators, for example, where a predatory animal refuses
all alternatives. This is not a practice which the Executive wish to encourage. Nor do we not
wish specifically to exempt the practice as an exemption which could be used as a loophole to
permit suffering in circumstances where it is not necessary. There is no exemption for this
kind of activity in the existing Protection of Animals (Scotland) Act 1912. On the rare
occasions when it may be considered necessary to feed a live vertebrate to a predator to
encourage it to eat, we believe that the Bill provides the necessary balance for the courts to
decide whether an offence of unnecessary suffering or failing to ensure welfare has been
committed as a result of live feeding.
Mutilations

Paragraphs 146 – 172

40.
The tail docking of dogs is an issue which has been both controversial and difficult.
We are grateful to the Committee for the time and consideration which it has given this issue
and the points it has raised. We accept the Committee’s conclusion that making an exception
for working dogs to a general ban on tail docking would be difficult to enforce and could
create a loophole which would allow non-working dogs of traditionally working breeds to
continue to have their tails docked. We are aware that the evidence of tail damage to support
an exemption from the ban on tail docking for working dogs is anecdotal. The study of
German Pointers in Sweden which purported to show a considerable increase in tail injuries
was not a properly controlled scientific study and was not peer reviewed. Evidence to show
that working dogs do not damage their tails is sparse as many of these dogs have no tails to
damage. However, we are mindful of the situation in other countries where a tail docking
ban has been imposed, that there has been no call for the ban to be removed due to a increase
in tail injuries.
41.
However, after considering all the available evidence, the opinions of the veterinary
profession, and the many potential difficulties which there would be with an exemption from
the ban for working dogs, we have decided to impose a total ban on the tail docking of dogs.
This will not apply where a tail, or part of a tail, has to be removed for therapeutic reasons.
This does not require the Bill to be amended as section 18 will prohibit tail docking.
42.
If after the ban is in force it becomes apparent that there is an increase in tail injuries,
it would still be possible to create an exemption for working dogs, after suitable consultation,
and Parliamentary approval, and without the need for new primary legislation. An exemption
for working dogs could be achieved by secondary legislation (i.e. by Regulations under
section 18).
43.
As mutilating an animal can cause suffering. The presumption should be against
carrying out a mutilation unless there is evidence that it is necessary to achieve an overall
welfare benefit. The approach which we have taken makes it clear that if a procedure is
exempted from the mutilations provision, an offence would not normally be committed under
the cruelty or welfare provisions.


776

44.
The draft regulation will consolidate current legislative provisions relating to
mutilations in one place. Where a mutilation is currently permitted by legislation, it will be
exempted in the draft Regulations. Nothing in this section or the proposed Regulations will
result in anything that is now commonly done in farming being banned.
45.
Farm animal welfare is reviewed and updated on a regular basis by the European
Commission. The European Council agree Directives and Regulations which control farming
practices. For example, there are prohibitions or restrictions on certain farming practices
such as the docking of piglets tails or the de-beaking or “tipping” of laying hens. The
Scottish Executive and the UK Government are active in trying to improve the welfare of
farm animals throughout Europe and have participated in recent animal welfare working
groups. It is correct that decisions on mutilations of farm animals should be agreed at this
level to ensure that a level playing field exists throughout the EU.
46.
Any new procedure which involves mutilating an animal will be prohibited unless and
until it is specifically exempted. If such a new procedure is introduced, SVS veterinarians
and officials will consider the evidence as to whether it warrants an exemption and advise
Ministers accordingly. If Ministers decide not to exempt it, then no action would be taken
and the procedure will continue to be prohibited. If Ministers were to decide to exempt it,
then there would be a public consultation, and Parliamentary approval would be required for
the Regulations to exempt that procedure.
Cruel operations

Paragraphs 173 – 174

47.
The regulation of the veterinary profession is a reserved matter under Schedule 5
Head G2 of the Scotland Act 1998.
48.
If a person responsible for an animal allows a registered veterinary surgeon to carry
out a procedure on that animal, and the veterinary surgeon fails to carry out that procedure
appropriately, the person responsible for the animal would only have committed a offence
under section 19(2) if either (a) the person knew that the operation would be carried out
without due care and humanity and permitted that to happen, or (b) having found out that the
operation was being carried out without due care and humanity, the person failed to take
reasonable steps to prevent it continuing.
Administration of poisons

Paragraphs 175 – 178

49.
The issue of “protected animal” has been dealt with in paragraphs 30-32 above. Thus
it is quite clear that rats are not “protected animals” despite some of their species being
commonly domesticated. An animal for which a person is responsible is a sub-set of
“protected animal”, as it is not possible to be responsible for an animal unless it is a protected
animal (see paragraph 33 above). Thus it would be an offence to administer a poison to a
protected animal (including an animal for which a person is responsible). It would also be an
offence for a person who is responsible for an animal to allow another person to administer a
poison to the animal for which that person is responsible.
50.
It is not intended to make it an offence to accidentally poison an animal and this is
embodied in section 20. In order for an offence to be committed under that section, it would
be necessary for a person (i) to know that the substance was poisonous and (ii) to intend to
administer it to, or cause it to be taken by an animal. For example, if a person placed slug


777

pellets on his lawn to kill slugs and a neighbour’s cat eats some of them, no offence would
have been committed as there is reasonable excuse.
Animal Fights

Paragraphs 179 – 184

51.
The Executive agrees that the recording of animal fights and the distribution of such
recordings can be used to promote animal fights or for illicit gambling. Therefore the
Executive intends to bring forward an amendment at Stage 2 to make it an offence to make,
show, or distribute or possess with the intent to show or distribute a recording of an animal
fight which took place in Great Britain. We do not intend to make it an offence simply to
possess a recording of an animal fight as we believe that the real problem is with the showing
and distribution of such recordings.
Ensuring the welfare of animals

Paragraphs 188 – 201

52.
Section 22 is one of the most important new provisions contained in this Bill. It
introduces, for the first time, a positive duty on those responsible for animals to take steps to
ensure the welfare of their animals. This section requires that a person responsible for an
animal takes all reasonable steps to ensure the needs of their animal are met to an objective
standard, namely that of good practice.
53.
We are aware that some people consider that “appropriate extent” would be a better
term than “good practice”. However, what is required for good welfare will vary according
to the circumstances. Individuals and, ultimately the courts, will have to make a decision in
each case. It is therefore important that there is as much guidance available as possible. We
believe that the term “good practice” will give the courts and others better guidance as to
what is required rather than the more subjective and ill-defined term “appropriate extent”.
The term “good practice” is also consistent with the existing Codes of Practice and this serves
to emphasise one of the roles of such codes. We believe it is undesirable to remove that
consistency of language.
Inspection of premises

Paragraphs 202 – 212

54.
It is the intention to increase the period of the validity of the licence from one to three
years. However, this does not limit the frequency of inspections. Whilst it will be a
requirement to inspect before a licence is renewed (and therefore each licensed premises must
be inspected at least once every three years), premises may be inspected on a more regular
basis.
55.
There will be some licensed premises which are known to have excellent animal
welfare standards, and it may be unnecessary for such premises to be visited every year as a
matter of routine. However, local authorities will be able to conduct additional inspections as
appropriate. We anticipate that they will conduct more frequent inspections of premises
where they feel that a greater level of supervision is required. Local authorities are in the
best position to assess the degree of risk and structure their inspection programme
accordingly. We believe that it is correct for them to be given this flexibility as this will
allow them to target their resources. This will allow more frequent inspections of premises
where they believe there is a greater risk of poor animal welfare standards or a greater risk of
breaches of licence conditions.
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Animal sanctuaries

Paragraphs 213 – 217

56.
The Executive recognises that some animal sanctuaries may not provide an
appropriate level of care for their animals. It is for that reason that we are proposing the
regulation of these establishments. We note the Committee’s concern about the planned
timetable for the introduction of this legislation and their wish that the Executive proceed
with greater speed. In light of this concern and the evidence presented to the Committee, we
intend to legislate in this area as soon as practical.
Other specific activities

Paragraphs 218 – 227

57.
There is no general statutory requirement for regular health and welfare inspections of
farms. Official inspections of farms by State Veterinary Service staff do, however, take place
for various purposes and at these visits the health and welfare of livestock is monitored.
Targeted welfare inspections of farms take place following complaints from the public or as a
result of reports from staff at markets or abattoirs, currently using powers under the
Agriculture (Miscellaneous Provisions) Order 1968. A number of randomly selected farms
are visited each year to demonstrate compliance with EC Directive requirements on pig, calfrearing and laying hen welfare implemented by the Welfare of Farmed Animals (Scotland)
Regulations 2000, and subsequent Regulations.
58.
The health and welfare of animals on farms in Scotland is monitored at visits by State
Veterinary Service staff or Local Veterinary Inspectors which are required by statutory
legislation on disease control, including TB testing of all cattle herds every 4 years,
brucellosis blood sampling of beef herds every 2 years, annual National Scrapie Plan visits to
farms selling breeding rams and visits to pig farms which qualify for exemptions under pig
movement legislation. Random visits are also carried out to take samples to check for
residues of illegal substances. Local authority inspectors also visit farms to check animal
movement records or to investigate complaints about issues such as unburied carcases.
59.
The British Deer Society (BDS) believed that their response to the consultation on
animal welfare legislation had not been forwarded to the Deer Commission for Scotland for
consideration. The BDS were also concerned that the Deer Commission would ignore all
responses to the consultation on animal welfare when reporting to the Minister on its Close
Season consultation. This was not the case. The Executive did forward the response from
the BDS and all the other representations on wild deer matters to the Deer Commission. The
Deer Commission have confirmed that they took these into account in formulating their
recommendations on close seasons. The BDS will continue to be fully consulted by the Deer
Commission on any deer welfare issues.
60.
The Deer Commission for Scotland have still to develop their alternatives to the close
season for a better all year protection of deer welfare and a further public consultation will be
undertaken before any final decision is taken. Primary legislation will be required if the
eventual decision is the removal of close seasons.
61.
We intend to regulate the selling of animals via the Internet. This will be done under
secondary legislation in Scotland (and also England and Wales).


779

Animal Welfare Bodies

Paragraphs 228 – 230

62.
The Executive has no current plans to establish an additional animal welfare body.
However, section 33 gives the Scottish Ministers power to do so and to fund such bodies in
the future. The Farm Animal Welfare Council is the statutory advisory body to all GB
agriculture Ministers on the welfare of farm livestock and there are no plans to change this
arrangement.
Animal welfare codes

Paragraphs 231 – 236

63.
Animal welfare codes will be drafted in full consultation with the appropriate industry
body, animal welfare organisations, enforcement agencies and others with an interest in
animal welfare. By consulting such a wide range of people and organisations at this early
stage, we anticipate that the codes will be drafted in such a way that they will not simply
restate existing practice but will reflect and promote the practice in the best run
establishments.
64.
The draft codes will be sent to a wide range of organisations and individuals for
consultation. Comments to improve the codes will be considered by the Executive before the
codes are presented to Parliament for approval. Thus there will be ample opportunity to
ensure that the codes outline best practice and, at the same time, contain advice which is
achievable and realistic.
Prohibition on keeping certain animals

Paragraphs 237- 246

65.
Defra officials have confirmed that the UK Bill will allow secondary legislation to be
made which would allow their Ministers to ban or to regulate the private keeping of primates
or other animals. There is no difference in the powers in both Bills. The only difference is
one of drafting: the Animal Health and Welfare (Scotland) Bill has a separate section which
deals with this issue; the power in the Defra Bill is contained in the clause “Licensing or
registration of activities involving animals”.
66.
The purpose of section 25 is to give the Scottish Ministers the power to restrict or ban
the private keeping of certain animals. Primates give the greatest cause for concern. Whilst
it is intended that a prohibition would be aimed at the keeping of animals in domestic
premises, the power has been drafted so that other buildings (such as huts, sheds, barns,
stables, garages or commercial premises) can also be covered. There is no intention for this
prohibition to apply to zoos or other specialist establishments. Nor is it intended that the
power in this section will be used to regulate performing animals. Rather, it is intended that
any provision to regulate circuses or other places where animals perform would be made
under section 24 (Licensing etc. of activities involving animals).
67.
It must be stressed that, at this stage, the Executive has no plans to ban the keeping on
domestic or other premises of any animal. Before any such Regulations were presented to
Parliament, there would have to be a full and detailed consultation. The explanation
requested by the Committee on how the Minister would retrospectively apply a prohibition
on the keeping of animals in domestic premises is therefore somewhat theoretical. However,
the Executive notes that it would be iniquitous to allow an animal to remain in totally
inappropriate surroundings simply because it had been acquired before a certain date and that
therefore, any provision designed to allow certain animals to remain in domestic premises
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following the introduction of a prohibition would have to take account of this consideration.
It might be possible for an animal to remain with a private keeper. Before any decision
would be made veterinary advice would be sought on whether it would be in the best interests
of the animal to move it to more appropriate surroundings. This advice would need to take
into consideration any emotional bond which the animal has established with its keeper as
well as the physical conditions in which the animal is kept. The welfare of the animal would
be the primary deciding factor in whether the animal should be removed.
Abandonment

Paragraphs 247 – 256

68.
Section 26 replaces the offence of abandonment in the Abandonment of Animals Act
1960. This Act states:
“If any person being the owner or having charge or control of any animal shall
without reasonable cause or excuse abandons it, whether permanently or not, in
circumstances likely to cause the animal any unnecessary suffering, or cause or
procure or, being the owner, permit it to be so abandoned, he shall be guilty of an
offence of cruelty within the meaning of the [Protection of Animals (Scotland) Act
1912] and liable to the penalties prescribed by subsection (1) of that Act, and the
provisions of the Protection of Animals Acts shall apply to an offence under this
section as they apply to an offence against the said subsection (1).”
69.
The words “in circumstances likely to cause….unnecessary suffering” were omitted
from section 26 as being unnecessary given that the word “abandon” in the context of a
criminal offence implies not only physically leaving but failing to have regard to the welfare
of the animal. However, in light of concerns expressed by some parties as to the clarity and
accessibility of the legislation, the Executive will bring forward an amendment at Stage 2
which will insert these words in section 26 (1).
70.
The abandonment offence in section 26 is in effect very little different to the offence
in the 1960 Act. The only difference is that we have provided additional guidance on what
should be taken into consideration when deciding whether an offence has been committed.
The release of game birds does not contravene the Abandonment of Animals Act 1960. Nor
do we consider that it would contravene section 26 of the Bill. As stated above in paragraph
36 no offence will occur if game birds are released to the wild at a point when they are able to
fend for themselves. This may be a gradual release, but as long as provision is made to
ensure the welfare of the birds (such as giving supplementary food and water), no offence
would have been committed either under section 26 or section 22.
71.
We note the suggestion to relocate the abandonment provision to the “Prevention of
Harm” sub-heading. The location of different provisions has no effect in determining their
importance and is essentially as matter of detail which properly falls within the remit of the
parliamentary draftsman. The provision in question is located in that part of the Bill which
relates to acts which are not, of themselves, deliberate acts of cruelty.
Sale of animals to children

Paragraphs 257 – 258

72.
The Guide Dogs for the Blind Association have raised a theoretical problem with the
“sale” of guide dogs to children for a nominal fee of 50 pence. The “problem” also exists
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under current legislation if the Association were to “sell” a guide dog to a young person
under 12. The only difference is that the age limit has been raised from 12 to 16
Dealing with animals in distress

Paragraphs 262 – 266

73.
Section 29 deals with taking possession of an animal and it does not confer a power to
destroy an animal. Section 29(1) specifically permits the taking of immediate steps (other
than destruction) to alleviate an animal’s suffering which could include moving it to fresh
pasture, releasing it from a barn or stable, providing it with food, or removing a harness, bit,
nose ring, etc.
74.
Section 32 specifically deals with animals for whom urgent or immediate destruction
is the only appropriate course of action. In most cases it will be possible for a veterinary
surgeon to be called and certify that urgent destruction is necessary. In such cases that
destruction could be carried out by the veterinary surgeon or the inspector or constable.
However, in certain rare cases it may be necessary for an inspector or constable to destroy an
animal immediately, without waiting for a veterinary surgeon to attend. This could be a
severely injured animal which has been hit by a road vehicle or an animal which has been
subjected to gross animal abuse. It is intended to cover situations where immediate “mercy
killing” is required to put an animal out of extreme pain or suffering.
75.
It is intended that an amendment will be brought forward to make clearer the
interaction between section 29(1) and section 32.
Offences

Paragraphs 267 – 207

76.
It is considered that the insertion of the word “knowingly” in sections 17 to 20 is
unnecessary as it is clear from the words used that a person can only commit an offence
under these sections if they commit the act in question intentionally. For example, with
reference to section 18(2)(b)(i), a person responsible for an animal can only “permit” a
prohibited procedure to be carried out if the person is aware that it is occurring. Otherwise,
there is no permission and the person responsible for the animal has not committed an
offence. Similarly, by reference to section 19(2)(b)(ii), a person responsible for an animal is
only required to take such steps as are reasonable in the circumstances. It is therefore
necessary to have knowledge of the fact that an operation is being performed, or about to be
performed, without due care and humanity before the requirement to take reasonable steps to
prevent it can bite.
77.
The Executive believe that 6 months is a sufficient period within which offences
under the Bill may be prosecuted. Offences under section 21 (animal fighting) are the
exception due to the very specific nature of the offence and the secrecy which surrounds such
events. To increase the period within which other offences may be prosecuted would not be
proportionate with the offence and could have serious implications for human rights.
Penalties

Paragraphs 271 – 273

78.
On the basis of further consideration of the arguments in favour of increasing the
penalties for animal welfare offences, and, in particular, the serious nature of the actions
which may fall to be prosecuted under section 17 (unnecessary suffering), the Executive
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intends to bring forward an amendment to increase the penalty available for offences under
section 17.
Post conviction orders

Paragraphs 274 – 279

79.
Post- conviction orders should be available to the courts for persons who have been
convicted of offences under section 26 (abandonment). The Executive intends to introduce
an amendment to that effect to sections 35 and 36 at Stage 2. This is to rectify an oversight
and we are grateful to the Committee for bringing this to our attention.
80.
We do not agree that courts should be required to make deprivation and
disqualification orders even for serious offences under the Bill. Courts must have the
discretion to treat each case individually and on its merits. There may be very good reasons
why a court decides not to make a deprivation or a disqualification order even if a person has
been convicted of an animal cruelty offence. The courts must, however, state that reason.
81.
We do not accept that the flexibility to make a deprivation or disqualification order
without imposing a fine or period of imprisonment should be removed from the courts. This
would be the consequence of accepting the amendment to sections 35 and 36 suggested by
Mike Radford. There could be cases where it is appropriate to make a disqualification order
but not to impose a fine. For example, we could have a case of a well meaning individual
who was attempting unsuccessfully to care for 20 cats in a small flat. A prosecution could be
brought under section 22 if there was a failure to ensure the cats’ welfare. In such a case, the
court may decide that neither a fine nor a custodial sentence was appropriate, but that it was
appropriate to make an order which would limit the number of cats which could be kept in
the flat.
82.
It is considered that post-conviction orders (i.e. deprivation and disqualification
orders), the making of which are predicated on the commission of an offence, form part of the
punishment for the offence, albeit they also fulfil an animal protection objective. In some
cases, the animals of which a person is deprived will be of considerable value and it is
therefore appropriate that the court can have regard to the extent to which such deprivation
appropriately punishes the offence concerned in determining what other punishment (if any)
is appropriate.
Inspectors

Paragraphs 280 – 290

83.
The definition of domestic premises has been drafted by reference to the need to
uphold the individual’s right to private and family life. In that context it is considered
appropriate that domestic premises be defined so as not to be restricted only to the dwellinghouse itself.
84.
The Executive is continuing to give consideration to whether a restriction on the
liability of inspectors should be contained in the Bill, and if so, the nature and extent of that
limitation. In that regard, it is noted that it is necessary to take into account both the interests
of inspectors themselves and of farmers, horse owners, cat owners, dog owners and others
affected by the actions of inspectors.
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Resources

Paragraphs 291 – 299

85.
The training of local authority animal health and welfare inspectors is a matter for the
local authorities themselves and the training of Scottish SPCA inspectors is conducted by the
Society to a very high level. The Scottish Executive will facilitate training courses for local
authority inspectors, by involving the Scottish SPCA, the State Veterinary Service, the
British Horse Society, and other specialist organisations.
The Executive will publish
detailed guidance on the provisions of the Bill which will greatly assist inspectors with
enforcement.
86.
We fully appreciate the desirability of producing regulations and codes of practice
within an acceptable timetable. However, the issue is not just one about the availability of
resources. It will take time to develop suitable draft regulations and codes of practice due to
the necessity of consulting with a wide range of people and organisations. It is essential that
this work is not rushed as the detail of the codes and regulations will be vital in ensuring that
our new animal welfare legislation and guidance is robust, appropriate and workable. There
is much merit in working in parallel with Defra and the National Assembly for Wales. To
develop codes in isolation could run the risk of substantial differences between codes and
regulations for each administration which could cause major difficulties for cross border
animal businesses. Our aim is to have regulations and codes which promote best practice and
often that can be achieved by working with agriculture departments in other administrations.
POLICY MEMORANDUM

Paragraphs 303 – 312

87.
The Executive will produce extensive and clear guidance on the provisions in the Bill.
However, we do not believe that a single document is appropriate. The two parts of the Bill
deal with quite different topics. Part 1 generally deals with animal health and disease control
of farm livestock, whereas, Part 2 deals with the welfare of all kinds of animals. To have one
document which attempted to cover both of these issues would be of little value as the target
audiences are wide and different. Indeed, it will be necessary to produce more that one
guidance document on the provision of Part 2, as the advice required for enforcement
organisations will be substantially different to the guidance required by an individual pet
owner or operator of an animal business. The Executive believes that this approach will be
more user friendly and ensure that stakeholders understand their new obligations.
88.
In paragraph 312, the Committee comments that very limited consideration was given
to the impact of the Bill on sustainable development. The Executive considers that, given the
nature of the Bill, it is difficult to comment substantively on the impact on sustainable
development as most of the provisions would only be considered when an outbreak of serious
disease was spreading widely and existing powers under the Animal Health Act 1981 were
insufficient. Such disease outbreaks can have implications for sustainable development, for
example on biodiversity including rare breeds and the purpose of the Bill is to minimise these
effects. The commitment of Scottish Ministers is to use powers to support, rather than cut
across, the Executive’s existing sustainable development commitments. The animal welfare
provisions in Part 2 of the Bill will have a neutral effect on sustainable development.
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 3, No. 56 Session 2
Meeting of the Parliament
Thursday 23 February 2006

Note: (DT) signifies a decision taken at Decision Time.
Animal Health and Welfare (Scotland) Bill – Stage 1: The Minister for
Environment and Rural Development (Ross Finnie) moved S2M-3894—That
the Parliament agrees to the general principles of the Animal Health and
Welfare (Scotland) Bill.
After debate, the motion was agreed to (DT).
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Scottish Parliament
Thursday 23 February 2006
[THE PRESIDING OFFICER opened the meeting at
09:15]

Animal Health and Welfare
(Scotland) Bill: Stage 1
The Presiding Officer (Mr George Reid): Good
morning. The first item of business is a debate on
motion S2M-3894, in the name of Ross Finnie, on
the general principles of the Animal Health and
Welfare (Scotland) Bill.
09:15
The Minister for Environment and Rural
Development (Ross Finnie): The Animal Health
and Welfare (Scotland) Bill represents a significant
step forward for animal health and welfare in
Scotland. The bill is the outcome of a process of
engagement with the public and stakeholders over
several years and is an important component of
the animal health and welfare strategy that the
Executive published in 2004.
Before dealing with the principal provisions, I will
comment briefly on the background to the bill. We
live in a world in which the risk of an outbreak of
an exotic animal disease is—regrettably—ever
present. It is clear that our first defence here in
Scotland must be to prevent an exotic disease
from entering the country. The Environment and
Rural Development Committee’s stage 1 report on
the bill highlighted the importance of that, and
preventing disease from entering Scotland is a
principal pillar of the animal health and welfare
strategy.
Hand in hand with that, veterinary advice
suggests that we must be prepared to respond
quickly and robustly to any incursion of an exotic
animal disease into Scotland. We have learned
lessons from the outbreak of foot-and-mouth
disease in 2001, from the resultant inquiries and
from continuing engagement with a wide range of
stakeholders.
The bill reflects those lessons. The health part of
the bill will amend the Animal Health Act 1981 and
reflects the changes and advances in science and
risk assessment that have taken place since 1981.
The bill is forward looking and is based on
science. It will introduce several new animal
disease control measures to enhance our ability to
respond quickly to disease threats, to minimise
their impact and to protect animal and human
health.


786

23430

The foundation of our current legislative
framework for animal welfare—the Protection of
Animals (Scotland) Act 1912—is nearly 100 years
old. It has proved remarkably enduring, but it has
failed to keep up with our developing
understanding of animal welfare and society’s
expectations. The pace of change requires flexible
legislation and the welfare part of the bill will
deliver that. It creates a more flexible statutory
framework. It sets out key principles and delegates
detailed matters to secondary legislation. That
flexibility is critical if our legislation is to keep pace
with future advances in animal welfare and provide
the framework for the next 100 years.
I welcome the committee’s support for the
animal health part of the bill and I will now discuss
the key animal health provisions. The bill provides
for additional powers of slaughter over animals for
the purpose of preventing the spread of disease.
The committee considered those provisions in
detail and I was pleased to note that the
consensus of its scientific expert witnesses
indicated acceptance that those powers are
needed as a potential disease control tool.
The slaughter powers provided by proposed
new schedule 3A to the 1981 act are specifically
for
“preventing the spread of disease”.

It follows that ministers must establish the
existence of disease before assessing how best to
prevent the spread of that disease in terms of the
1981 act. Any minister who wishes to discharge
the responsibility to establish the existence of
disease and to determine how best to prevent the
spread of disease would need to consider the
opinions of a wide range of relevant experts.
I am bound to say that I understand the
sensitivity of slaughter, but in so far as the
exercise of the power is inextricably linked with the
need to establish the existence of disease, I
continue to disagree with what the committee’s
report says on the point. A reference to the role of
veterinary and scientific advice simply in relation to
slaughter overlooks the fact that the powers
cannot be used unless the existence of disease
has been established and unless they would
prevent the spread of disease.
Bringing together animals from different
ownership poses a risk of disease spread. To
minimise that risk, the bill will introduce the power
to
license
animal
gatherings.
In
most
circumstances, that power will apply to farmed
animals, including poultry, but will not extend to
horse or dog shows.
The bill provides the legal framework to allow
the Executive to harness the basic principles of
the national scrapie plan should BSE be found
naturally occurring in sheep. How that would work
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in practice is set out in the United Kingdom’s
contingency plan.
As highlighted in our response to the
committee’s report, we are sensitive to the
importance of maintaining genetic diversity in
respect of any measures that impact on rare
breeds and companion animals.
I move to the key provisions in the welfare part
of the bill. The bill will introduce for the first time a
general duty on a person to ensure the welfare of
any animal for which they are responsible. To
comply with that duty, owners and keepers will
need to understand their responsibilities and take
all reasonable steps to provide for the needs of
their animals to the extent that is required by good
practice. Most responsible pet owners do that
already.
The bill will impose a statutory ban on all
mutilations of any animal and provides for
exemptions in secondary legislation to that general
ban. The exemptions will permit procedures that
are necessary for the overall welfare or good
management of an animal, such as neutering and
ear tagging. The ban and the exemptions will be
brought into force together.
The docking of dogs’ tails is a controversial
practice that is currently permissible in law when
undertaken by a veterinary surgeon. Initially, we
proposed to exempt working dogs from the
general ban. However, we have been persuaded
by the evidence that was provided at stage 1 that
that exemption is unnecessary, so I intend to
prohibit the docking of all dogs’ tails.
Phil Gallie (South of Scotland) (Con): I agree
with much of what the minister said, but what
evidence did he take from vets on tail docking and
on their concerns about the long-term welfare of
working dogs whose tails are mutilated later in
their lives?
Ross Finnie: I think that the member is aware—
perhaps he is not—that, in response to our
announcement that we would ban all tail docking,
we had the whole-hearted support of the British
Veterinary Association. That is persuasive.
A principle of the bill is that responsibility for
animals must lie with adults. For that reason, the
bill makes it clear that parents or guardians are
responsible in law for the treatment of their
children’s animals. The bill will also raise the
minimum age at which children can buy pets from
12 to 16 years. That will help to prevent the buying
of an animal on a whim and ensure that proper
thought and consideration go into such purchases.
Consistent with that approach, the bill will ban the
offering or giving of animals as prizes. The
acquiring of an animal should not depend on a
game of chance; it should be a deliberate and
conscious decision.
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The bill will establish powers to set up licensing
or registration schemes. Those powers will replace
a range of statutes that regulate activities such as
the running of pet shops, of riding schools and of
animal boarding establishments and dog breeding.
In addition, it is proposed to regulate through
secondary legislation other activities and facilities
that are currently unregulated, such as animal
sanctuaries, greyhound racing, pet fairs and livery
yards.
Stewart Stevenson (Banff and Buchan)
(SNP): Will the minister reassure members that
people who are under 16 will be able to own
animals? I am thinking in particular of youngsters
on a farm who have a lamb to rear and
subsequently sell. Of course, I do not invite the
minister to say that such ownership should be
unsupervised, but I would like some reassurance.
Ross Finnie: The principle that the bill will
establish is that responsibility for an animal rests
with an adult. It will be the adult’s responsibility to
ensure that the undertakings in the bill are met.
That duty of care is essential to improve welfare
and to enable us more easily to bring a
prosecution.
Importantly, the bill will allow inspectors for the
first time to take pre-emptive action to remove an
animal from situations in which it is likely to suffer.
That is a significant step forward from the existing
law, which allows action to be taken only if it can
be proved that an animal has suffered.
Our society is increasingly—and rightly—
intolerant of acts of violence towards animals, yet
recent press coverage has revealed horrific
examples of animal abuse. From the evidence that
was given to the committee, I know that the public
want us to provide the courts with tougher
penalties for offenders. Therefore, I shall lodge an
amendment at stage 2 to provide that the
maximum penalty for causing unnecessary
suffering will be a fine of £20,000, 12 months’
imprisonment, or both.
Following discussion and evidence that was
given to the committee at stage 1, I also intend to
lodge an amendment that will create an offence of
recording an animal fight. Organised animal
fighting is perhaps the most heinous criminal
activity that the bill covers, and there is evidence
that recordings of animal fights can be used to
promote that unsavoury activity.
Maureen Macmillan (Highlands and Islands)
(Lab): Will the minister clarify that not only selling
recordings of animal fights will be an offence, but
recording them will be an offence, too?
Ross Finnie: Indeed. Recording animal fights,
selling those recordings and using them for
promotional activities will be offences. Recordings
of animal fights have been shown publicly, and
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there has been illicit gambling on the results of
those fights. It is right that such an abhorrent
activity is made as difficult as possible and that it
should attract a severe penalty under the
legislation.
The bill is wide-ranging. I thank the Environment
and Rural Development Committee and its clerks
for their clear and comprehensive report on it and
welcome the committee’s endorsement of its
general principles. It represents a significant step
towards supporting and raising animal health and
welfare standards.
For the purposes of rule 9.11 of the standing
orders, I advise the Parliament at this early stage
that, having been informed of the purport of the
Animal Health and Welfare (Scotland) Bill, Her
Majesty has consented to place her prerogative
and interests, in so far as they are affected by the
bill, at the disposal of the Parliament for the
purposes of the bill. [Interruption.] Obviously, we
are grateful that the Scottish National Party thinks
that that announcement is important. I am glad to
recieve its whole-hearted support.
I move,
That the Parliament agrees to the general principles of
the Animal Health and Welfare (Scotland) Bill.

09:27
Richard Lochhead (North East Scotland)
(SNP): The SNP whole-heartedly supports the
general principles of the Animal Health and
Welfare (Scotland) Bill because it offers a modern
framework for the implementation of effective and
enforceable legislation on animal welfare.
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I think that all members of the Environment and
Rural Development Committee accept that one
issue that is causing great concern among the
various interested parties outwith the Parliament is
the inclusion in part 1 of extended powers of
slaughter. There is a real fear that if the bill is not
amended it will provide the minister with a licence
to kill without the necessary safeguards being in
place to ensure that that licence to kill is not
misused. After all, we are talking about the
possible slaughter of healthy animals.
Ross Finnie: Will the member please explain
something in developing that point? It is expressly
set out in proposed new schedule 3A to the 1981
act that slaughter powers can be used only for the
purpose of
“preventing the spread of disease”,

which seems to me to open up all sorts of
challenges. Ministers must demonstrate that they
have used the powers for that purpose.
Richard Lochhead: The bill will give the
minister enormous discretion, as I am about to
illustrate. Many people think that the schedule to
which the minister refers will not prevent other
situations from occurring.
As the Environment and Rural Development
Committee’s report states, the committee heard
many concerns that the new powers will give
ministers
“wide discretion to slaughter any animal as they ‘think fit’.”

The report also states that the bill will give new
powers that

The approach of the fifth anniversary of the
outbreak of foot-and-mouth disease in Scotland
brings back memories of horrific scenes and of the
distress that was caused to many families and
businesses in our rural communities. In that
context, and with the threat of bird flu hanging over
the nation, we acknowledge the importance of the
issues that we are discussing. Preventing
diseases from occurring in Scotland in the first
place—and preventing them from spreading if they
do occur—is the key. I hope that all members
accept that Governments need the ability to act
swiftly to implement radical and sometimes
extreme measures.

“provide for the slaughter of animals that may not be
affected, suspected, exposed or in contact with disease”

The SNP welcomes the many measures in the
bill to prevent the deliberate infection of animals,
such as the licensing of livestock markets and
animal gatherings and the creation of new
offences. We agree that there will be times when
the limited slaughter of animals and the burning of
carcases may be necessary, but I hope that we all
accept that such courses of action are a last
resort. There are alternative routes to go down,
such as vaccination, controlling human and animal
movements and implementing biosecurity codes.

“aspects of the culling carried out during … 2001 … are
now considered to have been unnecessary”

and that
“Ministers may also authorise the slaughter of non-farmed
animals that could transmit disease to farmed livestock in a
disease outbreak.”

There are two main reasons for the concerns.
First, ministers will have powers but will not be
required to take the appropriate advice. Secondly,
the power to slaughter will be exercised solely on
the basis that ministers consider it “fit” to
slaughter. The report states that many witnesses
said to the committee that

and it quotes the Scottish Agricultural College,
which said to the committee:
“Being wise after the event, we now find that perhaps the
degree and extent of the cull was excessive.”—[Official
Report, Environment and Rural Development Committee,
23 November 2005; c 2424.]

Slaughter is therefore sometimes unjustifiable.
Surely we can use the bill to ensure that
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unjustifiable slaughter does not happen again, but
safeguards are lacking. We are left with an act of
faith. The minister told the committee that
ministers should be trusted not to authorise a
random slaughter of animals. We have been
asked to trust the minister. We accept that the
minister needs flexibility. In response to the
committee’s report, he said that
“the Executive does not believe that it is necessary to
include the role of veterinary and scientific advice on the
face of the Bill”

and that he
“would require to have regard to all the prevailing
circumstances, including the opinions of relevant experts.”

The question that many people outwith the
Parliament and members of the Environment and
Rural Development Committee have asked is why
that requirement cannot be in the bill in order to
give the safeguard that many people request.
There is enormous concern that wildlife could be
slaughtered on a massive scale. Any mass culls
that took place would cause anger throughout
Scotland. Of course, that raises biodiversity
issues, which the minister has already addressed
and which will be vigorously debated in the
forthcoming stages of the bill.
In preventing the spread of disease, such
measures may not be effective, never mind
popular. We must take on board public
acceptance. We know that public acceptance of
bonfires of carcases back in 2001 was limited, but
the widespread destruction of wildlife would be
disastrous and would lead to an understandably
enormous backlash from the public. We welcome
the fact that the minister has acknowledged that
he would take into account the impact on the wider
rural economy, tourism and the environment, but,
again, there are no safeguards in the bill.
The ability to slaughter companion animals is a
sensitive issue. Such slaughter would lead to a
public backlash. Many organisations have said to
the Parliament that there should be higher tests for
such a measure in the bill. Perhaps only
companion animals that are infected by a disease
should be slaughtered. The minister should
address such issues at stages 2 and 3. He was
encouraged to put such safeguards in the bill, but
he has declined to do so.
We must stop diseases coming into Scotland in
the first place. The committee took unconvincing
evidence from HM Revenue and Customs on
whether it is doing enough to stop illegal imports
coming into Scotland. The National Audit Office
recently issued a report—five years after the
outbreak of foot-and-mouth disease—that stated
that 11 recommendations should be implemented
to tighten things up. I hope that the minister is
investigating those issues and ensuring that
Scotland is able to police illegal imports.
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I turn to the welfare part of the bill, which the
SNP welcomes. We pay tribute to organisations
that have been involved in welfare issues over the
years, such as the Scottish Society for the
Prevention of Cruelty to Animals. That 8,000
investigations had to be conducted last year alone
shows that the issue of animal welfare must be
addressed in Scotland. We welcome many of the
measures that the minister outlined in his opening
speech.
Phil Gallie: The minister announced that a 12month sentence was likely for people who commit
violent crimes against animals. Given that the
Executive is concerned about overfilled prisons
and that it is considering alternative sentences for
violent crimes against individuals, how effective
will such a sentence be?
Richard Lochhead: The member is referring to
the maximum penalty, of course. There is
widespread agreement that cruelty to animals that
causes pain and suffering must be addressed,
which is why the bill has been widely welcomed.
Of course the measures must be enforced, which
is why the penalties have been widely supported.
I will talk briefly about mutilations. Many SNP
members support the minister’s statement that
mutilations cause unnecessary pain and suffering
and should be outlawed. On tail docking, I
welcome the minister’s response to the
committee’s report that he will take a tougher
stance. Should evidence be produced that
banning tail docking has caused more pain and
suffering, secondary legislation can be introduced
to address the changed situation. There is no
doubt that there will be vigorous debate on tail
docking as the bill proceeds.
We ask the minister to take on board the
concerns that have been expressed by
sanctuaries. We must improve the welfare of
animals in sanctuaries, and it should not be just
the 50 biggest sanctuaries that are subject to the
bill; it should be all sanctuaries.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Will Richard Lochhead take an
intervention?
The Presiding Officer: No. The member is in
his last minute.
Richard Lochhead: I apologise. I am in my last
minute and cannot take any interventions.
Internet trading is another issue that was
brought to the attention of the committee, and we
welcome the fact that the minister has
acknowledged our concerns about that as well.
The trading and advertising for sale of pets on the
internet will be addressed in Scotland.
In conclusion, I reiterate the SNP’s support for
many of the measures in the bill. There are many
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vigorous debates ahead at stage 2 and stage 3. In
particular, the unfettered ability of the minister to
impose orders for mass slaughter without there
being any safeguards in the bill will be a key battle
in the stages ahead. Gandhi said that
“the greatness of a nation and its moral progress can be
judged by the way its animals are treated.”

If we pass the bill after it has been appropriately
amended, the Parliament will have played a great
role in ensuring that moral progress is made in
Scotland in terms of animal welfare.
09:36
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): With avian flu perhaps only days away
from detection in these islands, it is timely that this
stage 1 debate on the Animal Health and Welfare
(Scotland) Bill should take place now. I shall return
to avian flu later. It is absolutely vital that the
proper framework for animal health and welfare is
achieved in Scotland. We are not only a major
agricultural and aquacultural nation; we also
operate a valuable and healthy game sport
industry. We are also a nation of pet owners,
pigeon fanciers, dog breeders and the like, and
equestrian sports play a large and growing part in
Scottish life.
The existing legislation is outdated and
confusing. Although aspects of the proposed new
legislation might also lead to confusion, I am in no
doubt that what is proposed is a considerable
improvement on what exists. The evidence that
the committee took was wide-ranging and, if at
times contradictory, it was challenging and, most
important, up to date. The bill makes proposals for
both the health and the welfare of animals, and a
similar bill is currently making its way through the
parliamentary process at Westminster.
On such a wide-ranging bill, it will be possible for
me to deal with only some of the legislation that is
proposed. That does not mean that Conservative
members are not broadly in favour of the general
thrust of the bill. The Conservatives will support
the bill at stage 1, although there are aspects of
the bill that we cannot support. Some of the
proposals need further clarification and others are
simply wrong-headed, demonstrating yet again the
Executive’s failure to engage in genuine dialogue
with countryside interests and those who have
detailed knowledge of animal welfare in rural
situations.
On animal health, we agree with the Executive
that a key objective in any disease control strategy
is to minimise the number of animals that need to
be slaughtered. We accept that the minister may
have to act with great speed in deciding on
extended powers of slaughter. However, despite
what the minister said this morning, we cannot


790

23438

understand why he is opposed to the inclusion of a
phrase to the effect that such powers would be
taken by the minister only after appropriate
scientific and veterinary advice had been taken, as
the committee recommended. If, as the minister
claimed to the committee, it is unthinkable that a
minister would take such action without first
seeking advice from the appropriate authorities,
why is he reluctant to allow wording to that effect
to be included in the bill?
There are also issues in relation to vaccination.
The Executive’s preferred action, when a policy of
culling susceptible animals on infected premises is
insufficient, is vaccination to live. Despite raising
the point with the minister during question time, I
am still not reassured that vaccinating beef cattle
to live would make them acceptable for export
under European Union legislation. No doubt, the
minister will seek to clarify that. I understand, too,
that the Executive has access to relevant UK and
EU vaccine banks for certain diseases. Perhaps
he can tell us what the situation is in relation to
vaccine supplies for avian flu. I acknowledge the
fact that the Executive does not see vaccination as
a reliable control tool in connection with avian flu;
however, if it changed its view, would the supplies
of vaccine be available? Perhaps the minister can
give us a response on that.
On the animal welfare part of the bill, I confess
to some confusion in relation to the section on
responsibility for an animal. During evidence
taking, it was stated that reared game birds
became wild when they were released from their
pens—that is, the rearer had no further
responsibility for their welfare once they were no
longer under his or her direct care. However, the
Executive’s response to the committee’s report
states:
“Simply releasing young pheasants does not absolve the
person responsible for them of their duty of care. … They
are still ‘protected animals’ because they are not, at that
stage ‘living in a wild state’.”

How long is the transition stage before the birds
are judged to be able to fend for themselves?
Nowhere does the bill offer any guidance on that
point.
Next, I come to the Executive’s decision this
week to abandon its previous policy that the tail
shortening of working dogs could be decided on a
litter-by-litter basis. We now learn that all tail
shortening is to be banned. As we have heard, tail
shortening is an emotive issue, and the committee
heard conflicting evidence on whether docking or
shortening puppies’ tails caused pain. We also
had to assess whether the eventual pain that
some retrievers and other breeds experienced
through damage sustained to unshortened tails
meant far more pain at a later stage, as has been
shown in examples from Sweden. My view has
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been influenced by my many years of following
guns and watching working dogs in action in rough
country. I am in absolutely no doubt that the tail
shortening of working dogs is appropriate and
proper. That was also the view of most of the
witnesses who had experience of dogs in working
situations.
Mike Rumbles: Does Ted Brocklebank agree
that the docking of working dogs’ tails is all about
welfare? I cannot think of any other reason why
people who have working dogs would dock their
dogs’ tails.
Mr Brocklebank: I agree absolutely with what
Mike Rumbles says. That is the whole point.
People who use and are involved with working
dogs look after the welfare of those dogs. The
whole point of the exercise is to make life better
for the dogs and to make them work better in
rough situations.
Ross Finnie: I respect the member’s personal
opinion. However, does he accept that vets devote
their lives to animal welfare and that the British
Veterinary Association has given its overwhelming
support to the measures in the bill and to the
statement that we have made?
Mr Brocklebank: Yes, indeed. I heard that
evidence. However, as the minister will know,
many other veterinary witnesses who gave
evidence took a totally opposing view—especially
vets who work in the field and perhaps understand
these matters rather better than people sitting in
the ivory towers of the British Veterinary
Association’s headquarters. Frankly, I do not see
the problem in allowing vets to decide, on a litterby-litter basis, at an early stage in the dogs’ lives,
whether tails should be shortened. Many vets are
perfectly happy to do that, and many vets have
done it over many years.
Maureen Macmillan: Will the member give
way?
Mr Brocklebank: No, I will make some
progress.
Country vets know which puppies are intended
as genuine working dogs. The fact is that we will
still dock pigs’ and lambs’ tails, and we will still
carry out appropriate de-horning of cattle and
domestically reared deer. Why are working dogs
to be treated differently?
That is what I mean when I say that the
Executive is now widely viewed to be anticountryside and wilfully opposed to genuine
dialogue with rural interests. The Scottish
Gamekeepers Association, the British Deer
Society and the Scottish Rural Property and
Business Association, along with many other
groups, all wanted tail shortening to be continued
in certain circumstances, but their counsel and
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vast experience have been totally dismissed. The
minister will, doubtless, be aware that members of
the Countryside Alliance are here today to
demonstrate against the contempt that the
Executive has shown for their views. I assure the
minister that, at stage 2, the Conservatives will
press for an appropriate exemption for working
dogs from the tail shortening ban on a litter-bylitter basis.
09:45
Maureen Macmillan (Highlands and Islands)
(Lab): I thank the clerks of the Environment and
Rural Development Committee for their work on
the bill—sterling, as usual. I also thank all those
who gave evidence to the committee.
It is apposite that we are debating the Animal
Health and Welfare (Scotland) Bill at a time when
we fear the approach of an especially virulent
strain of avian flu that has the power not only to
annihilate wild birds and domestic flocks, but to
threaten the life of humans who work closely with
birds without having taken the necessary
precautions.
At the moment, the skies around the Moray firth
are filled with skeins of geese that have been
overwintering. They pose no present danger, but
they serve as a warning of how vulnerable they
are and how vulnerable we may be by the autumn.
We must have a strong strategy and a sound
contingency plan to deal with the challenges of
disease control, whether through biosecurity
measures, vaccination or slaughter.
The outbreak of foot-and-mouth disease still
resonates. During the recess, I drove through
Longtown market, which will be forever
remembered as the animal gathering point that
sent foot-and-mouth disease around the country.
The mass slaughter of animals that followed, the
closing down of the countryside to tourists and the
arguments over vaccination are all fresh in the
mind, certainly for those of us who represent rural
constituencies or regional areas. I am sure that Dr
Elaine Murray will have much to say on that.
There is a horror of slaughter, but it is necessary
in some circumstances. I welcome the minister’s
affirmation, in his response to the committee, that
he would have to have regard to all the prevailing
circumstances—including the opinions of relevant
experts—before mass slaughter was ordered. The
minister does not believe that such a provision is
needed in the bill, but including it would give some
comfort to farmers in the event of a mass
slaughter policy. I therefore ask the minister to
reconsider. I would not regard the inclusion of the
provision as a safeguard, because I accept that
such decisions would never be taken lightly, but I
would regard it as a reassurance.
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Vaccination to live would be preferable where it
is available, but there seems to be a perception
that there would be resistance among the general
public to buying vaccinated meat—although they
are probably buying it anyway if they buy meat
from South America. Farmers are nervous about
public perception. We already see in Europe
people eschewing poultry and eggs, quite
unnecessarily, because of avian flu.
What we cannot do is, suddenly, during a footand-mouth disease outbreak or other epidemic, try
and persuade people to eat vaccinated
carcases—in the face, I presume, of a hostile
press. If vaccination is going to be our policy, we
must educate people well in advance.
We cannot pretend that vaccination can replace
slaughter. Some diseases do not have a welldeveloped vaccine; some diseases may travel too
quickly; and vaccination may mask the symptoms
of a disease. I therefore believe that the Executive
is being responsible in its proposals in the bill.
I welcome the sanctions against those who
deliberately infect their animals. There was
certainly anecdotal evidence in the foot-and-mouth
outbreak of some farmers doing that to access the
generous compensation payments—the level of
which is also being addressed in the bill.
We have to be fair to the farmer, fair to the
taxpayer and fair to the wider rural community. I
remind the minister that many of us felt that there
was inappropriate closure of some Highland
estates to walkers during the foot-and-mouth
outbreak. For example, there was a certain estate
in Skye that contained one animal only—an elderly
stag. I hope that there will be a more realistic use
of biosecurity codes and that—rather than the
imposition of a blanket ban—risk would be
assessed on an estate-by-estate basis.
I turn to animal welfare issues. The bill places a
duty of care on those who are responsible for
animals. That has been generally welcomed.
Alex Fergusson (Galloway and Upper
Nithsdale) (Con): Owners of working dogs who
shorten the dogs’ tails do so to secure the animals’
future welfare. How does the member square that
with the minister’s publicly declared intention to
remove the exemption for working dogs?
Maureen Macmillan: I will address that point
later in my speech; I hope that Alex Fergusson will
not mind waiting until then.
The first issue to consider is the definition of
animal. The bill excludes non-vertebrates, and
much has been said about the potential suffering
of lobsters, crabs, shrimps and squid. The bill is
not about how to cook animals or slaughter them,
but about their welfare when they are kept in our
control. It is about keeping animals and
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transporting them. We have to retain a sense of
proportion. Many of our remoter communities
depend on transporting lobsters and crabs, for
example, efficiently to market. I would not wish to
jeopardise that.
I thank the minister for, in his response to the
committee’s report, clearing up some grey areas.
For example, we now know exactly which animals
are protected: they are defined as animals that, by
habit and training, live in association with man.
The definition includes pet rabbits but not wild
rabbits, and it does not include wild animals that
can be farmed, such as deer and pheasants. I also
thank the minister for defining responsibility and
for pointing out how it can be phased out—for
example, when reared pheasants are released
into the wild. I am sure that any gamekeeper could
tell us when pheasants are ready to look after
themselves. The definition also helps us to
understand the scope and definition of
abandonment.
The issue of the docking of dogs’ tails elicited
one of the biggest postbags that I have ever seen;
the issue is obviously still contentious. People on
both sides of the argument expressed their views
passionately and I believe that they all had the
welfare of dogs at heart. I had some sympathy
with the view that certain working dogs should
continue to have their tails docked to protect them
from later damage. Docking could be regarded as
the lesser of two evils. However, it became clear
that it is not possible to identify with certainty
which dogs will become working dogs and which
will not—even among dogs in the same litter. I
therefore support the total ban on docking.
John Scott (Ayr) (Con): What Maureen
Macmillan says leads to another question: will it be
illegal to work working dogs with natural tails in the
certain knowledge that their having a tail will inflict
pain on them?
Maureen Macmillan: I do not think that there
would be “certain knowledge”.
Alex Johnstone (North East Scotland) (Con):
What about the Swedish study?
Maureen Macmillan: I do not think that the
Swedish study was all that robust.
The Executive addressed to my satisfaction the
questions that the committee raised on animal
fights, inspection of premises and the selling of
animals via the internet, but will the minister
reconsider the inclusion of smaller sanctuaries?
The committee heard evidence that smaller
sanctuaries were often the most problematic.
The bill is full of details and it was important to
ensure that they covered all possible instances in
which animal welfare is a concern. I believe that
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the Executive and the committee have worked to
ensure that they did that.
Mike Radford of the University of Aberdeen said
in evidence that this bill has the potential to protect
animals from abuse, ignorance and neglect and to
promote high standards of care and treatment. I
agree, and I support the general principles of the
bill.
The Presiding Officer: I call Sarah Boyack in
her capacity as convener of the Environment and
Rural Development Committee.
09:52
Sarah Boyack (Edinburgh Central) (Lab):
Thank you, Presiding Officer. We are delighted to
put the committee’s views on the record this
morning. This is a departure from our normal way
of working, and I understand that it is an
experiment. If this speech goes totally awry, I think
that only two other members will get to do what I
am doing now. I hope that it works. As convener of
the committee, I hope to raise some issues that
have not been raised so far in the Parliament.
I thank everyone who gave evidence to the
committee, both in writing and orally. As members
will have realised, some issues were controversial
and views on them were expressed passionately.
However, one thing that came across strongly was
the overall support for the main principles of the
bill—shifting responsibilities so that people look
after animals proactively and ensuring that animal
welfare is given top priority.
A challenge that is thrown up by the bill is that of
ensuring
that
people
understand
their
responsibilities. I will come back to that point,
because we learned in evidence that people did
not really understand the interaction between the
bill, the policy memorandum and the statutory
instruments that will likely appear at some
uncertain future date. People have to understand
not only individual sections of the bill, but how
those sections relate to other sections.
Colleagues have spoken about part 1 of the bill.
Although there is general acknowledgement that
the minister must have effective powers to deal
with outbreaks of disease, and that such powers
would be exercised in emotional and potentially
difficult situations, concerns have been expressed
about the exercise of those powers. The minister
has given us some assurances about safeguards
and protocols and has made some concessions
on greater parliamentary scrutiny of some aspects
of those powers. We will return to the issue in
more depth at stage 2; given the level of concern,
it is right that we should do so. We must ensure
that there is nothing further that the bill must
include.
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There was widespread agreement that we must
focus not only on what happens once an outbreak
has occurred, but on what can be done proactively
to prevent disease and ensure that biosecurity
measures work. In the light of the minister’s
response to our report, we need to give further
consideration to several issues in that area.
Animal gatherings are a crucial issue, which I do
not think that any member has mentioned so far in
the debate. In paragraph 86 of our report, we
asked the minister to provide further information
and guidance on how he plans to address the
identification of animal gatherings. Ross Finnie
referred to licensing and regulation, but I do not
think that his response to our request went beyond
a general commitment to provide control
mechanisms. The committee wants more detail on
what the criteria for the use of those mechanisms
will be.
The slaughter of companion animals is another
matter on which the minister’s response was not
sufficiently detailed. That was a hugely sensitive
issue during the foot-and-mouth disease outbreak.
Although the minister acknowledges the emotional
attachment to companion animals, his response
does not address specifically our recommendation
at paragraph 37 on compensation orders. We
would like to obtain more information on those
issues before we reach stage 2. We also want
more information on import controls and the
current technological developments. We said that
we would welcome more feedback from the
minister on progress on those matters but, as yet,
the minister has not indicated that any such
information will be provided, other than the report
on illegal meat seizures that is currently before the
Parliament.
I turn to part 2. Some of the issues have already
been discussed in depth by colleagues. The key
point is that there is overall support for the
consolidation,
updating,
modernising
and
strengthening of the law on animal welfare, which
has been widely welcomed by members of all
parties, by civic Scotland and by all the
organisations that have made representations to
us. The stage 1 evidence-taking process was
helpful in clarifying issues on which people were
unclear.
However, I want to make a general point about
the Scottish statutory instruments that will put into
effect the detail of what organisations and
individuals expect to be implemented. The
committee is concerned about the timescale that
the minister has said will be adopted for the laying
of those SSIs. Although some of them will start to
kick in in 2008, there is an issue about the length
of time that it will take to deliver the secondary
legislation.
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As convener, I am concerned about such delay,
especially as although the Nature Conservation
(Scotland) Act 2004 was passed in the spring of
that year, we are still waiting for the consultation
on the snaring provisions, which was expected to
have taken place by the autumn of last year, but
which has yet to go ahead. That is a problem
because some people are not happy about the
provisions that they think will be included in the
relevant statutory instruments. The absence of
those provisions has meant that there has been a
lack of clarity. Colleagues have mentioned the
duty of care in relation to animals that are released
into the wild. It would be helpful for us to see the
snaring provisions before we embark on stage 2
consideration of the bill. Perhaps the ministerial
summing up will be able to move us forward in that
regard.
During our stage 1 discussions, the minister
expressed his willingness to bring forward some of
those timescales. I make the general point that if a
bill adopts a framework approach, which in this
case is entirely right, the longer it takes to
implement the statutory instruments that provide
the content of the bill and its detailed provisions,
the more difficult it is for people to know exactly
what their responsibilities will be. In his opening
speech, the minister rightly placed a great deal of
importance on eliminating the cruelty to animals
that leads to local authorities and the SSPCA
having to deal with a large number of cases every
year. It would therefore be helpful for ministers to
reflect on whether it would be possible to bring
forward the introduction of some of the statutory
instruments and to give them greater priority so
that people can see the whole of the bill and not
just the framework that it sets out.
Colleagues have raised several other issues, but
I do not think that the minister’s commitment that
animals should be protected from unnecessary
mental as well as physical suffering has been
mentioned. That commitment is welcome,
because the matter was not dealt with in previous
legislation on animal welfare. It is entirely right that
that should be part of a bill for the 21st century.
The intention to prohibit mutilations has been
generally welcomed. Many members have spoken
about the need to be clear about which
practices—especially those relating to farm
management—can be exempt. Some witnesses
felt that there was a lack of clarity in the bill as
drafted and they were not sure exactly what it
meant. The process of detailed discussion at
stage 1 and stage 2 will provide clarity for the
people who have such responsibilities. It is worth
commenting that those management practices will
change over time. The detail that is provided after
the bill has been passed will be crucial. I hope that
it will offer the chance for best practice to be
adopted.
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I turn to the tail docking of dogs.
The Presiding Officer: Briefly, please.
Sarah Boyack: It is clear that tail docking was
the most contentious issue at stage 1. There was
unanimity on the committee that we did not agree
with the minister’s position on how it would be
ensured that specified litters of working dogs could
be exempted. We were not happy with the
minister’s proposals. On the basis of what has
been said this morning, I suspect that when we
return to the issue, our view will not be unanimous.
I can anticipate what the position of the majority of
the committee will be, but it is appropriate for us to
consider the matter further at stage 2.
I have run out of time. There are a number of
issues that we raised in our report on which we
would have liked to receive a more detailed
response from the minister. If it would be possible
for us to receive such information before stage 2
begins, that would help the detailed discussions
that I expect we will have at that stage.
10:01
Christine Grahame (South of Scotland)
(SNP): I declare my interest as a paid-up member
of the SSPCA. I welcome the bill, which is wide
ranging and places on individuals a duty of care
towards their animals.
I will confine my remarks to companion animals.
I welcome the fact that the bill deals with animal
sanctuaries, although it is not only the largest 50
sanctuaries that need to be addressed. As
members may know from their constituencies,
well-meaning people sometimes set up so-called
sanctuaries that let down the animals, regardless
of their intentions. I sometimes wonder whether I
have an animal sanctuary. I have three cats of my
own, but a few more are making a big effort to
move in by nestling into the kitchen sofa. One of
them is black with white paws. At some point, in
spite of my wishes, I might find my house turning
into an animal sanctuary. There is an issue about
definition. When does the home of someone who
takes in a few cats, willingly or otherwise, become
an animal sanctuary?
I welcome the important provision that only
someone who is aged 16 or over will be allowed to
own an animal. We should educate our young
people on the purchase of animals and the time
that needs to be dedicated to them, whether the
animal in question is a hamster or a dog. I
welcome, too, the sections in the bill that deal with
the sale of animals—especially exotic animals—on
the internet, which is a serious issue.
I will mention tail docking briefly. My instinct is to
agree with the minister’s position because it is
difficult to define when a dog becomes a working
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dog. We should not offer a huge loophole for the
docking of dogs, which is done, in the main, for
purely cosmetic purposes. I will listen carefully to
the arguments that are made at stage 2 and stage
3; I am open to persuasion. I see that a farmer is
rising to his feet.
John Scott: As a solicitor, Christine Grahame
will understand the point that I am trying to make. I
want to know whether it will be an offence to make
a dog with a natural tail—an undocked tail—work
in a situation that will inevitably cause it pain.
Christine Grahame: I hear what the member
says. That is why I remain open to listening to the
arguments. However, I will have to be fully
persuaded that providing an exemption for working
dogs would not create a loophole that would allow
dog owners to continue to get their dogs’ tails
docked purely because they think that their dogs
look better that way, which is the reason for the
majority of the docking that takes place. I like to
see dogs wagging their tails.
Mike Rumbles: I can assist with that. The
committee has not asked the people who have
working dogs why they dock their tails. The whole
point is that the animal’s welfare is the only reason
for doing it.
Christine Grahame: I hear what the member is
saying. The issue is difficult. I have entered the
debate on the bill only at this stage and I want to
hear fully the arguments on either side. If—and it
is a huge if—I am persuaded that, on balance, it is
in the interests of a particular working dog for its
tail to be docked to save it pain and suffering, and
if the mechanism of tail docking is such that there
is no pain and suffering to the dog and tail docking
can be defined, I may be persuaded of the
argument.
I know that there were a lot of ifs and buts in
what I have just said, but I need to be persuaded
on the arguments. I remain open on the issue. Tail
docking is not SSPCA policy. I am not in the
chamber to argue its case but, if the questions that
I have posed are answered, I can be persuaded.
However, if I am to support the measure, those
issues would first require to be addressed.
I turn to an issue that the minister knows is close
to my heart, which is the transportation of puppies
to Scotland for sale in this country. The minister
has undertaken to introduce measures with regard
to that in the regulations that will follow on from the
bill. We cannot regulate the trade, because it
originates in the south of Ireland and comes into
Scotland through ports in the south of the country
via Northern Ireland, but I want to make the scale
of the issue plain. We are not talking peanuts: the
dealers who bring the puppies into the country
make hundreds of thousands of pounds. They
charge £500 per puppy and yet bring them into the
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country in horrendous conditions. Five or six
puppies of different breeds are often packed into
carriers—small and large puppies squeezed in
together—and yet we cannot prevent that from
happening because the trade originates in another
country. However, we can regulate for what
happens in Scotland. I welcome the fact that the
minister has undertaken to introduce measures by
way of regulations.
When the puppies arrive in this country, they are
often very ill. Puppies have been found to be
suffering from conditions and diseases including
fleas, lice, diarrhoea, dehydration and urine scald;
some have been found to have the deadly
parvovirus. People buy them nonetheless; they
look pretty—I have a picture of one with me—and
people always love pretty puppies. People buy a
puppy only to find that it is ill and, despite large
veterinary bills, they often keep the animals and
are heartbroken at their situation. People are
trapped into supporting the trade.
Anyone in Scotland who acquires a puppy for
resale, either as an individual or as a trader,
should have a record of the animal’s life history.
They should know where it started out, how it was
transported, who its dam was and so on. The
animal should have a microchip and veterinary
checks should be done on arrival at the
establishments where the puppies can be bought.
Again, on arrival, the puppy should be vaccinated
unless there is documentary evidence that that
has been done in the country of origin. Perhaps,
by regulating the trade in that way in Scotland, we
can prevent the horrendous breeding of these
animals in the south of Ireland.
We have many issues to debate at stage 2 and
stage 3. As usual, given that much of what is
proposed will be introduced by way of regulation,
the devil will be in the detail. I hope that we do not
end up with a debate that focuses on tail docking,
serious though that issue is, and that all the other
issues are debated fully. My speech focused on
animal welfare and did not touch on animal health,
but that issue, too, is important, given that it
impinges on animal welfare. I welcome the bill.
10:08
Irene Oldfather (Cunninghame South) (Lab): I
declare an interest as a member of the cross-party
group on animal welfare and as a lifelong
vegetarian. Members will therefore not be
surprised to hear that, in the main, I will address
part 2 of the bill.
So far, the debate has been a good one.
Members across the political spectrum have made
interesting points. I hope that we can develop and
discuss those points further as we proceed to
stage 2 and stage 3. I want to highlight some of
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the positive aspects of the bill. Given that this is a
stage 1 debate, I hope that I can also identify a
few areas in which there may still be scope for
further discussion on areas of concern.
Richard Lochhead has stolen my Ghandi
quotation. I will not repeat it other than to say that
the way in which we treat animals is a measure of
a humane society. The bill represents a significant
and important step forward in driving up animal
welfare standards; it will effectively bring animal
welfare legislation into the 21st century.
As we heard from the minister, the bill will
update and strengthen a variety of legislation,
some of which dates back to 1912. The bill will
introduce, for the first time, a duty of care for
animals; that measure will enable local authorities
to take further action that could lead to the
conviction of animal keepers who provide
inadequate care that leads to suffering.
My main point concerns animals in circus
performances, an issue on which I have received
significant correspondence from constituents. I
wrote to the minister to enquire about the
possibility of including provision for such animals
in the bill. In his reply, the minister stated:
“under the Bill, the duty of care, provided for in section
22, may mean that it will be more difficult for circuses to
use animals in their performances.”

However, he also said:
“the Scottish Executive has no intention of banning circus
performances using animals.”

He went on to say that
“it will become an offence if a person does not take
reasonable steps to ensure that the needs of”

an animal in their care are met “to the extent
required” by the bill. He made specific reference to
the fact that those needs include:
“a suitable environment; a suitable diet, to be able to
exhibit normal behaviour patterns, to be housed with, or
apart from, other animals, and also to be protected from
suffering, injury and disease.”

It would therefore be worth while for us to
consider and debate the issue further. Surely no
one could argue that forcing a wild cat, elephant,
tiger or lion to parade around a circus ring on a
leash and live in a cramped cage at all other times
is conducive to protecting the animal’s basic
welfare needs.
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that issue. The point is inextricably linked to the
issue of live animals being used in circus
performances. It is clear that the bill should include
a definition of unnecessary suffering in relation to
an animal’s mental health. I understand that
SSPCA inspectors have pursued successful
prosecutions on the basis than an animal was
terrified. The point is relevant to circus animals.
The bill allows for Scottish ministers to make
regulations for the licensing and registration of
many animal-related activities. Surely there is
scope for circuses to be included in the regulations
that will be made to license livery yards and pet
dealers. Another option would be to include
circuses in the proposed register of animal
sanctuaries. Perhaps the minister, in summing up,
will make a commitment to look further at those
suggestions.
John Swinburne (Central Scotland) (SSCUP):
On that point, I note in the explanatory notes to the
bill that
“By taking a risk based approach to inspection visits”

of premises
“such as pet shops, animal boarding establishments, livery
yards and riding establishments”,

the Executive will make a 30 per cent reduction in
inspections. How does that proposal go hand in
hand with improving animal welfare?
Irene Oldfather: That question is one for the
minister to answer. I am not a member of the
Environment and Rural development Committee,
so I was not party to the evidence that it took.
Perhaps the minister will deal with the point when
she sums up.
Animal welfare organisations have raised a point
about the definition of animal. My colleague
Maureen Macmillan also mentioned the point in
her speech. The organisations are concerned that
the definition does not include octopus, lobsters
and crabs, for example. The minister is aware that
a growing body of evidence is emerging, not least
from the European Food Safety Authority panel on
animal welfare. As recently as December 2005,
the panel concluded that such creatures can
experience pain and distress. I am aware that
section 14 gives ministers the power to change the
definition of animal over time, but I would like
further consideration to be given to the issue
before the bill is passed.

The minister’s response leads me to conclude
that we can do something about this issue. If there
is a will and a desire to do so, I hope that
discussions and debate on the subject can take
place during the stage 2 debate. Further attention
should be given to the point.

I am running out of time, but I want briefly to
mention tail docking. I had intended to ask the
minister to ensure that there are no exemptions
from the provision. The debate on the issue will
run on throughout stage 2, but I am delighted with
the statement that the minister made on that issue.

My next point concerns an animal’s mental
welfare and suffering. Sarah Boyack also raised

The bill is welcome and will, no doubt, advance
the rights of animals in our society. As such, it will
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be welcomed throughout Scotland, but particularly
by young people. When I visit schools and receive
visits from young people to the Parliament, they
often raise animal welfare issues with me. I am
happy to support the principles of the bill.
10:15
Alex Fergusson (Galloway and Upper
Nithsdale) (Con): As we have heard, the bill’s key
aims are to enhance the ability to respond to
exotic disease outbreaks; minimise the risk of
disease spread; introduce a duty of care for those
who keep animals; and allow animals that are
either suffering or in danger of suffering to be
seized. No member has argued or will argue
against those aims but, as is so often the case, the
acceptable title, front cover and opening chapters
of the book mask a few less acceptable elements
in the plot. I will focus on two of those—other
members have mentioned them, but I make no
apology for repeating them.
The first is covered in paragraphs 90 to 94 of the
Environment and Rural Development Committee’s
report, which are on section 10 of the bill, on
livestock genotypes. The section deals specifically
with
TSEs—transmissible
spongiform
encephalopathies—which are sometimes known
as prion diseases, of which the most prominent in
this country has been bovine spongiform
encephalopathy, which is supposedly linked with
Creutzfeldt-Jakob disease and new variant CJD.
In dealing with BSE and, in more recent times,
foot-and-mouth disease, ministers of different
political persuasions depended heavily on
scientific advice in their decision-making process.
They were right to do so, even if many of the
scientific claims surrounding BSE, especially those
involving its ability to jump species and to transmit
to humans, have never been conclusively proved.
Increasingly, many scientists and others question
the prion theory and believe that it is just that—a
theory on the cause of CJD that became accepted
by the establishment but which has yet to be
conclusively proved.
I do not question ministers’ right to lean heavily
on the available science when confronting the
difficult decisions that must be made when dealing
with a TSE outbreak; indeed, they have a duty to
do so. If that duty is generally accepted, what
possible reason can there be not to include in the
bill a provision to require ministers to consult
veterinary and scientific advisers before they use
the extended powers to slaughter livestock that
will be available if the bill is passed? Over the
years, I have had many differences with
Advocates for Animals, so I am pleased that
representatives of the group are in the public
gallery to witness me agreeing with the group that
ministers will be able to slaughter animals “if they
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think fit” in much broader circumstances than they
can currently and without having to provide
justification.
Paragraph 7 of proposed new schedule 3A to
the Animal Health Act 1981, which will be inserted
by section 1 of the bill, will allow ministers to order
animals to be slaughtered whether or not they are
infected by disease, have been in contact with
infected animals or have been exposed to the
disease. In anybody’s language, those are fairly
draconian powers. I agree with the committee’s
desire and that of other members to have
reassurances in the bill with regard to those new
powers.
Ross Finnie: The member has referred to
proposed new schedule 3A, but does he accept
that the words that follow that are that the
ministers have to demonstrate that the slaughter is
for the purpose of controlling disease? There will
not simply be an utterance on the part of ministers;
they will have to demonstrate that that is the
purpose of embarking on such a course of action.
Alex Fergusson: I accept what the minister
says 100 per cent, but that simply underlines my
point. I cannot understand his reluctance to
include in the bill a provision requiring scientific
advice to be taken. I have absolute faith, more or
less, in the present minister—
Ross Finnie: Steady!
Alex Fergusson: I was close to getting carried
away. I just about have absolute faith in his
decision-making powers, which were proven
during the foot-and-mouth outbreak. However,
with the greatest of respect, he is unlikely to
remain the minister for ever, which is why we need
reassurances
for
the
sake
of
future
parliamentarians and ministers.
My second concern is over the issue of tail
docking, which, as has been proved this morning,
is highly emotive. My concern is based on a
lifetime’s experience with dogs working in the
countryside. I have no problems whatever with a
ban on cosmetic docking and the removal of the
whole tail. However, there is a huge difference
between that and a ban on tail shortening for
working dogs, which will result in far more distress
and welfare problems than arise at present.
Members are being seriously misled in that regard.
Unlike cosmetic docking, which, I repeat, involves
the removal of the whole tail, the shortening of
working dogs’ tails involves the removal of only
about a third or a half of the tail. I point out for
Christine Grahame, although she is not here, that
the tail can still be wagged. The purpose of the
procedure is not to be fashionable but to be
practical; the aim is not to be cruel but to prevent
future harm and distress.
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Ministers rightly place great importance on
individuals’ responsibility towards their animals’
future welfare. Owners of working dogs shorten
their tails to secure that welfare, not to harm it.
The procedure is both painless and bloodless,
using modern techniques. Frankly, anyone who
has witnessed the very sad whimpering of a
spaniel with a broken tail or the blood loss that is
caused by a damaged tail would never
countenance the removal of the proposal to
exempt working dogs, with a right of veto in the
hands of the veterinary profession.
Irene Oldfather: Will the member take an
intervention?
Alex Fergusson: I am afraid that I do not have
time.
I cannot believe that the minister can dismiss so
off-handedly the figures from Sweden following its
outright ban on tail docking in 1989, which show
that 35 per cent of working gun dogs suffer tail
injuries by the time that they are two and a half
years old. In the UK, a Kennel Club survey of
undocked working gundogs showed that 75 per
cent of Clumber spaniels, 20 per cent of English
springer spaniels and 25 per cent of wirehaired
Vizslas suffered tail damage. If the minister
persists with the removal of the proposed
exemption, I am sorry to say that he will be
responsible for an increase in cruelty when he is
rightly trying to bring about the opposite. If he is
being driven by advice, it is not based on
experience; if he is being driven by Westminster,
as some have suggested, he is not half as
sensible as I believe he is. I urge him to be driven
by experience and leave well alone a system that
currently works perfectly well and maximises
animal welfare, which is otherwise well addressed
in the bulk of the bill.
10:23
John Farquhar Munro (Ross, Skye and
Inverness West) (LD): We have had an
interesting debate in which there seems to be
general consensus about what should happen. I
generally welcome the bill and the impetus behind
it to establish a duty of care on all animal owners. I
hope that the duty will be used to deal with
problem issues such as the keeping of animals in
captivity in circuses and other establishments,
about which many people in Scotland and
elsewhere in the UK are rightly concerned.
As I represent a rural constituency, it will be no
surprise to members that I am concerned about
the Scottish Executive’s decision to introduce an
outright ban on tail docking for all dogs. I have had
working Jack Russells all my life, every one of
which has been docked. I regard that not as cruel,
but as necessary for their welfare. However, I do
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not support the docking of dogs’ tails for cosmetic
reasons. We must recognise that it is legitimate
for, and a responsibility of, working dog owners to
dock their animals for welfare, not cosmetic,
reasons. Owners have a duty of care. An owner
who does not dock a working dog puts it in danger
of pain and suffering as a result of damage that it
may incur in its working environment.
I fully supported the Executive’s original
proposal to allow exemptions for working dogs. A
number of people have discussed the issue with
me in recent months and there are good and
practical reasons to allow such exemptions. I am
disappointed that the plan has been rejected by
the ministers because the Environment and Rural
Development Committee concluded that a system
of exemptions would be too difficult to implement
and would not guarantee that some tails would not
fall through the net, as it were. No system will
guarantee 100 per cent compliance and I am sure
that even if the Parliament bans tail docking, the
practice will not stop. It would not be beyond the
wit of man or even of the Environment and Rural
Development Committee to come up with a
system that is workable and effective, ensuring
that most docking is done for justifiable reasons.
Nevertheless, the Executive and the committee
have recommended an outright ban. That
surprises me. The bill should be amended at stage
2. We have heard from the convener of the
committee that the debate is on-going;
amendments may well be accepted at stage 2 to
allow the docking of working dogs’ tails, under
strict controls. I am sure that all members would
welcome that.
The aim of the bill is to establish a duty of care
to all animals. Our duty of care to working dogs is
to save them from the severe suffering that a
damaged undocked tail can cause, of which there
is plenty of evidence.
Mike Rumbles: Will the member give way?
John Farquhar Munro: I am just about to close.
The Deputy Presiding Officer (Trish
Godman): You may take an intervention if you
wish.
John Farquhar Munro: In that case, I will.
Mike Rumbles: The tail docking of working
dogs is important because it is a welfare issue.
There are two sides to the argument, both of
which are for animal welfare. Will John Farquhar
Munro join me in pressing the minister to grant a
free vote to members on this issue, just as there
will be a free vote on the issue in the UK
Parliament?
John Farquhar Munro: Michael Rumbles
makes an interesting point. I have always
suggested that the Parliament would work much
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better if we all had a free vote on every issue, but
that has not been allowed. It is a debate for
another day.
With the proviso that the minister and the
convener guarantee that the stage 2 debate will
consider the issue of tail docking for working dogs,
I am prepared to give the bill my whole-hearted
support.
10:28
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): On behalf of the Greens, I welcome the
Animal Health and Welfare (Scotland) Bill. The
principles are sound and the legislation is a long
overdue addition to the Protection of Animals
(Scotland) Act 1912. The Edwardian animal
welfare acts were born out of a growing belief that
a civilised and indeed a liberal society should treat
those that are most vulnerable with compassion
and care. Animals, in their multiple roles, form an
intrinsic part of our society and need to be shown
respect. Perhaps the most significant provision in
the bill is the establishment of a duty of care on
those who control animals.
I recently went out with an SSPCA inspector on
his rounds and I saw many examples of horses in
particular being left in muddy, overgrazed fields, in
poor condition, with little food or water, poorly
fenced in and with inadequate shelter. Such cases
are difficult to prosecute at present because they
are borderline under the definition of animal
cruelty, but the new duty of care will allow such
cases to be brought to court. It is clear that
animals are suffering at the hands of people,
whether that is as a result of ignorance about how
to keep animals or plain insensitivity to their
st
needs. That cannot be tolerated in 21 century
Scotland.
It is clear from the animal health part of the bill
that some lessons have been learned from the
2001
foot-and-mouth
outbreak,
when
mathematical modelling ran amok in the
countryside. Ross Finnie said in the committee
that it was inconceivable that ministers would not
consult scientific and veterinary advice over
slaughter, but the minister is asking of us a blind
act of faith. There are no legislative requirements
and no limits to the powers of slaughter in the bill.
Judicial review should be a last resort rather than
a routine backstop in the middle of a disease
outbreak. Likewise, the powers over vaccination
are welcome in moving the way in which we treat
disease forward, but I would like the provision for
seeking veterinary and scientific advice to be
mirrored in the powers over vaccination as well as
slaughter.
The slaughter of companion animals needs to
be approached differently from the slaughter of
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farm animals; the approach that is taken should be
sensitive to the needs of owner and animal.
Likewise, the slaughter of wild animals needs to
take full recognition of situations in which entire
species may be resident in only a few locations
around the globe. Those are both areas in which
protocols need to be established through the bill.
Of course ministers need to be able to move fast
in the middle of an outbreak, but that means
effective contingency planning in advance. There
is no framework for that contingency planning
process in the bill, but the minister should consider
enshrining the best practice into legislation to
require our preparedness to be the best that it can
be in the event of an outbreak.
The second part of the bill concerns animal
welfare. There was a great deal of focus in
evidence taking on the issue of mutilations, in
particular the tail docking of dogs. It is unsurprising
that there has been vigorous debate on that
subject this morning. As somebody who worked as
a volunteer in a veterinary surgery in my teens,
who grew up in the countryside and whose
parents kept and bred working dogs, I was initially
open to the idea that in some situations working
dogs could benefit from having their tails docked.
Throughout the evidence, though, I observed a
weak case for docking that was based on
nostalgia and tradition rather than a robust welfare
case. The contradictions in the docking argument
are rife. We are told that working breeds with thick,
heavy tails are susceptible to damage, yet docking
standards are applied to dogs with thin tails such
as spaniels. As we all know, working breeds with
long ear flaps are susceptible to cut ears when
they are working in cover, but there is no breed
standard for docking ears. Why is there a breed
standard only for docking tails?
It is inconceivable that puppies do not feel pain
when undergoing docking operations. I have
watched a number of those operations and I have
seen what is involved. Combining that with the
evidence on the long-term negative impact on
dogs’ ability to communicate and maintain agility
without a tail, I see no reason to maintain the
illogical tradition of docking.
Irene Oldfather: In the Swedish study that Ted
Brocklebank mentioned, 27 per cent of German
shorthaired pointers had suffered tail injuries,
which means that 73 per cent had not. Are we not
in danger of overzealous legislation for the
minority at the expense of the majority of dogs?
Mr Ruskell: The committee considered the
evidence for and against tail docking. Exemptions
to tail docking would not be workable. I am glad
that the Executive has realised that and that it has
realised that a ban is the only practical option. In
any exemption regime, the presentation by spaniel
owners of a shotgun licence or a shooting club
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membership card is all that would be required to
secure a legal docking operation from a vet. In
completely banning tail docking, the minister will
secure praise from the vast majority of vets and
dog owners and he will send guidance to
Westminster for the free vote on the issue there in
the near future. The Executive is to be
congratulated on taking a robust and pragmatic
stance on the issue.
The final issue that I wish to raise is small
animal sanctuaries. There are many dedicated
people in Scotland who run such sanctuaries, but
as we know and as we heard in evidence, a lot
can go wrong in an animal sanctuary over the
course of a year or two. It is important that we
bring those small sanctuaries under legislation and
that we regulate them. As the deputy convener of
the Environment and Rural Development
Committee, I would back up the convener’s
comments that subordinate legislation should be
introduced on that issue sooner rather than later.
The bill is sound and it is another important
milestone in making Scotland a more
compassionate, modern and socially democratic
country that can hold up its head next to all the
other best small countries in the world.
10:35
Ms Rosemary Byrne (South of Scotland)
(SSP): The Scottish Socialist Party welcomes the
bill’s general principles, and I, as a lover of
animals—particularly dogs and horses—am
pleased to speak in the debate. We welcome the
fact that the bill represents a step forward in
ensuring improved welfare conditions for animals
while also ensuring that those who care for
animals are aware of their responsibilities.
We also welcome the measures on vaccination,
slaughter and events such as rural shows to help
to prevent disease, especially in light of the spread
of bird flu. Millions of animals are reared and
slaughtered in the farming industry and it is
incumbent on us to do that humanely.
The majority of animals are cared for well and
responsibly, but we are aware that, sadly, that is
not the case for all and we fully support the
measures in the bill that will allow the authorities to
intervene before an animal suffers. The increased
responsibility that is placed on owners and
handlers can only be good, as long as it is
accompanied by the resources that are necessary
to follow through those good principles.
However, we have concerns on some areas of
the bill. I will concentrate on two: tail docking and
powers of slaughter. Tail docking cannot be
allowed to continue in the 21st century other than
for medical reasons. Dogs are pack animals and
need their tails for communication. That is even
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more important in puppies, as they are learning
their social skills for later life. Research
demonstrates that puppies with docked tails show
higher levels of stress and aggression than those
without docked tails.
Mr Brocklebank: Rosemary Byrne refers to the
point that tail docking makes it more difficult for
dogs to express themselves. If she had been at
the gathering that the Countryside Alliance
organised this morning and had seen the many
happy dogs that were on display, not with their
tails cropped right up to the base of the spine but
with a section of the tail taken away, wagging their
tails perfectly happily and responding to the
cameras and other things that were happening,
she might have changed her mind on that.
Ms Byrne: I doubt that I would have done,
because I have consulted widely on the issue. I
have spoken to my local vets in Irvine and have
been assured that what I have said is the case, so
we will agree to differ on that.
There is strong evidence that docking causes
pain. Puppies have fully developed nervous
systems and can feel pain. There is also evidence
that docking can lead to complications in later life:
the stump of the tail can be painful due to the
formation of nervous tissue scarring. Norway,
Sweden, Switzerland, Finland and Germany have
all banned docking and it is interesting that,
despite many claims to the contrary, there is no
proof that there has been an increase in tail
injuries in those countries as a result of the ban.
Under the Animal Health Act 1981, the
Executive is able to slaughter animals that are
infected with disease, have been in contact with
diseased animals or have been exposed to
disease in any way. However, under the bill,
ministers will be able to slaughter animals “if they
think fit”. That is far too wide and general a term
and would allow ministers to slaughter animals
without having to provide a good reason. The
proposals would allow slaughter whether or not
the animal was infected, had been in contact with
an infected animal or had been exposed to the
disease in question, and would deny people any
grounds to challenge the ministers’ use of
slaughter powers. We cannot allow distress such
as that caused to the farming community during
the foot-and-mouth outbreak to be caused again.
We cannot pass a bill that would increase
ministers’ powers to slaughter animals and
compound owners’ and handlers’ distress in an
already stressful outbreak of animal disease. The
slaughter powers must be restricted so that they
cannot be exercised until ministers have sought
and considered veterinary and scientific advice.
The SSP welcomes the bill, especially the
provisions that give the authorities the right to
intervene at an early stage, thereby reducing the
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harm that is done to an animal, but we have some
concerns and await further clarification from the
ministers on various parts of the bill as it
progresses. We want further work to be done on
ragwort. That weed frequently kills horses, but we
do not treat it seriously enough. Regulations on
ragwort exist, but they are not always put into
action properly. For example, our railway
operators and those who are in charge of our
roads do not always get rid of ragwort. It can be
seen at the side of roads and is a serious problem
for horses.
We will raise more questions on the regulation of
sanctuaries, the trading of pets—especially on the
internet—and the prohibition on keeping certain
animals, especially primates. I am glad that
Christine Grahame talked about puppy farms. We
also want to take matters further on that issue. We
also realise that owners and handlers must be
reassured about their responsibilities and hope
that the bill will be accompanied by the required
resources and an education programme on animal
welfare. We regard such an education programme
to be vital.
We will support the bill, although we look
forward to having the opportunity to lodge
amendments to strengthen it at stage 2.
10:41
Dr Elaine Murray (Dumfries) (Lab): As we
have to declare interests, perhaps I ought to
declare that I am a member of the SSPCA, the
Dumfries and Galloway Canine Rescue Centre
and Dumfriesshire Greyhound Rescue, as well as
being a horse, dog, cat and fish owner.
I am grateful for the opportunity to make a short
speech in the stage 1 debate on a welcome and
important bill. I am not a member of the
Environment and Rural Development Committee,
nor have I been able to attend any of its meetings
due to the clash of timetable with the Education
Committee, but I welcome the bill’s general
principles. However, as one whose constituents
were particularly badly affected by the foot-andmouth outbreak five years ago, I ask the ministers
to reflect on the important points that Maureen
Macmillan made on whether the powers of
slaughter need to be amended.
I will confine my comments to a particular animal
welfare concern to which Rosemary Byrne has just
referred: common ragwort. That will be no surprise
to the ministers. Ragwort is a common wild plant—
many parts of the Scottish countryside are
covered with its yellow flowers during the spring
and summer—but many people do not recognise
it. When I was a child, it tended to be found on cliff
tops and near the sea, where its population of
cinnabar moth caterpillars was always a source of
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fascination to me. However, nowadays, it can be
seen on rough ground and in fields and
hedgerows all over the countryside. For any
members who do not know what it looks like—it is
amazing how many people do not know what it
is—I have a picture of it with me.
Unfortunately, ragwort contains a highly toxic
alkaloid that is especially poisonous to horses. It is
also, to a lesser extent, poisonous to cattle and
even sheep, which always rather worries me,
because some people use sheep to control it. A
horse may die if, over its entire lifetime, it
consumes only 0.5 per cent of its own body weight
in ragwort. As the average horse weighs half a
tonne—if it stands on your foot, you are fairly sure
that it weighs half a tonne—that means that a
horse has to consume only about 1kg of ragwort to
die. Ragwort poisoning is cumulative and its
effects can be delayed for weeks or months. It
attacks the animal’s liver and causes a slow and
painful death, but it is difficult to prove that it was
the cause of death. At the moment, that tends to
require a liver biopsy, but many people do not
instruct one when a horse dies. However, I
understand that a skin test is being developed,
which should make it easier to prove the extent of
the poison.
Ragwort is also poisonous to people, who ought
to protect their hands when pulling the plant. If I
have liver damage, it was caused by looking at
those cinnabar moth caterpillars and is nothing to
do with my subsequent lifestyle.
John Scott: Elaine Murray has obviously
studied the bill much more closely than I have. Is
the balance right on accidental ragwort poisoning?
She and I know a great deal about ragwort and
know how difficult it is to get every last piece of it
out of a field or a bail of hay. I would be grateful if
she would talk about that.
Dr Murray: I will talk about that, because there
are issues with the bill on that.
The control of ragwort is currently covered by
the Weeds Act 1959, the Environmental Protection
Act 1990 and the Town and Country Planning
(Scotland) Act 1997. John Scott mentioned the
contamination of forage by ragwort. That is
particularly dangerous to horses because,
although horses might eat ragwort in the field, they
are more likely to eat dried ragwort in hay. Forage
contamination is covered in the Agriculture Act
1970 and the Feeding Stuffs (Scotland)
Regulations 2000 but, despite that legislation,
ragwort still grows in fields that are grazed by
horses and cattle and it is still found in proximity to
forage crops. The bill presents an opportunity to
provide information and education on the hazards
of ragwort to horses and other vulnerable animals
and it will give more force to the existing
legislation.
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Stewart Stevenson: Will the member take an
intervention?
Dr Murray: Sorry. I have only a minute and a
half left.
In evidence to the committee, the British Horse
Society suggested that statutory improvement
notices could be used when a horse is being
exposed to ragwort and it is likely that it will ingest
the plant. It proposes the application of
enforceable notices that state that either the horse
or the ragwort must be removed. It also suggests
that section 20 should be amended to refer
specifically to ragwort poisoning, although I note
that the minister responded by observing that
section 22 places a greater onus on people who
own or work with horses to take steps to avoid
ragwort poisoning.
The BHS stressed that there is an opportunity to
use animal welfare codes and the regulationmaking powers in the bill to regulate ragwort
control. That might involve statutory guidance that
is similar to the Department for Environment, Food
and Rural Affairs code of practice that was
introduced south of the border by the Ragwort
Control Act 2003, so we might be able to bring our
legislation into line with the English legislation.
I seek clarification of the responsibilities of the
owner of the horse when the horse is on loan to
other individuals or is kept in livery stables and
maintenance of the land is not the responsibility of
the owner. The bill suggests that it is solely the
owner’s responsibility to remove ragwort from
forage. It suggests that the owner should go
through the hay to look for ragwort. In the winter,
horses consume large amounts of hay and it is
difficult for owners to go through it and look for bits
of ragwort. I think that the person who produces
the forage has a responsibility to ensure that it is
not contaminated with ragwort. I ask the minister
to provide some clarification on that.
10:47
Stewart Stevenson (Banff and Buchan)
(SNP): To date, I have not been party to
consideration of the Animal Health and Welfare
(Scotland) Bill, but as someone who lives in the
country and has a wide range of constituents
whose lives will be touched by the bill in one way
or another, I welcome the opportunity to mention
some of the concerns that they properly have.
In the minister’s opening remarks, he referred to
companion animals. Section 14(1) defines an
animal as
“a vertebrate other than man.”

It is a matter of deep regret to me that it does not
appear to be possible to extend the definition to
include man and thus ensure that my wife treats
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me with the same care as she deploys in looking
after our two cats. Nevertheless, it might be
possible to address that issue at stage 2.
Ross Finnie: Will the member suggest the
wording for an amendment, so that I can give it
some consideration?
Stewart Stevenson: It would be, “At line 34 on
page 27, delete from ‘other’ to ‘man’.”
Our lives are touched and enriched by
companion animals, but animals are equally
important in the agricultural environment and I
welcome the provisions in the bill that will improve
the situation for them. Like other members of the
SNP, I have no difficulty in supporting the general
principles of the bill.
In extreme circumstances, everything goes out
of the window. The most recent occasion of which
I have any particular knowledge was the siege of
Paris some 150 years ago, when dogs were sold
for human consumption. They cost 1 franc. Cats
cost 50 centimes and rats cost 25 centimes.
However, I suspect that we are no longer likely to
use animals in that way.
In an earlier intervention, I mentioned farms and
the ownership of animals. I invite the minister to
think carefully and at greater length about that. It is
generally agreed that we have a big problem with
recruiting youngsters into the farming industry.
One way in which youngsters can become
involved in the family business is through their
having their own animals and the right to buy and
sell them under supervision—I am not talking
about unsupervised activity. That engages them in
the real-life concerns and the economy of the
farm. I would regret it if families such as my
neighbours in Banffshire were unable to have their
lambs, to rear them and to feel a sense of pride in
preparing them for market. I hope that we will be
careful to send out the right messages even if we
do not change a single word in the bill.
Section 14(3) contains the power for Scottish
ministers to make provision that
“extends the definition of “animal” so as to include
invertebrates”.

Fishermen will watch the exercise of that power
with great care and perhaps with a degree of
suspicion. I hope that it will not open the door to
further restrictions on our already beleaguered
fishing industry. I mention that for future reference.
I have a few miscellaneous comments that touch
on the Parliament’s inability to exercise all the
powers that we need to exercise. We can probably
ban the recording of animal fights but we cannot
ban the broadcasting of animal fights. Nowadays,
of course, broadcasting is not controlled simply by
the Radiocommunications Agency. Things are
broadcast on the internet, which is entirely
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unregulated. I am not sure that we can address
that, but perhaps we can.
Secondly and more subtly, given my interests,
pages 7, 9, 10, 13, 24 and 46 of the bill give a
definition of premises that includes vessels and
vehicles but does not include aircraft. If someone
who has a rare breed of fowl wishes, in extremis,
to protect their birds from slaughter, all they need
to do is to keep them in an aircraft. There is no
power in the bill to allow inspectors or slaughterers
to enter aircraft. There is a farmer in the
Parliament who has at least two aircraft in his
constituency that would be suitable for that
purpose. One of them is G-BOAA—that is the
registration of the Concorde that is kept at the
Museum of Flight at East Fortune. It is still on the
register of aircraft that is maintained by the Civil
Aviation Authority—I checked yesterday—and it is
the aircraft in which I first flew when my wife and I
took our honeymoon. The aircraft whose
registration is G-ASUG, which is also in the
museum, could be used for the same purpose.
The Animal Health Act 1981 provides powers
throughout Great Britain for people to enter
aircraft, but only for the purposes of horses and
not for the purposes of fowl. The Animal Welfare
Bill, which is being considered at Westminster,
does not provide for the power. The omission in
our bill is entirely due to the fact that we cannot
include aircraft because the Parliament does not
have the power to do so. That is worth thinking
about. In the Westminster bill, we have been able
to ban transport by air within the British isles,
although, interestingly, not via Ireland or Northern
Ireland. The Prevention of Terrorism Act 2005,
which covers flights, might cover the matter.
However, we see that, as is often the case, some
details in the bill touch on the constraints within
which the Parliament operates.
I have at the front of my mind a regular visitor to
my surgeries. He is called Arnie and he is a
greyhound who has been abandoned, as so many
have. If the bill makes life better for the Arnies of
the world—and the many other pets that we
have—it will serve a noble purpose indeed.
10:54
Alex Johnstone (North East Scotland) (Con):
I begin by drawing members’ attention to my entry
in the register of members’ interests. For the
avoidance of doubt, members will see that I am
not only a farmer but a partner in my family
farming business, which is based on dairy farming
and other livestock interests. I am also a member
of several organisations that hold many and
various opinions on the bill.
While we are considering the bill, we must
consider its purpose. The object of the exercise is
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to improve animal welfare. As a consequence, we
must concentrate on what is about animal welfare
and what is being driven more inappropriately by
public opinion. During his opening speech,
Richard Lochhead did us all a favour by raising the
subject of public opinion and its effect on how we
think about animal welfare and how we should
frame legislation.
We must be decisive in how we do this job. We
need to ensure that we are dealing genuinely with
animal welfare and not legislating on the welfare of
animals simply to salve the opinions of certain
elements of the public who have been affected by
some very disturbing images in recent years.
The first issue that we must address is the
impact of the foot-and-mouth outbreak. We have
seen that in public opinion and we also see it in
the bill, to some extent. Being a livestock farmer, I
would be the first to say that the minister must
retain the power to act swiftly and decisively in the
event of an outbreak of a virulent disease such as
foot-and-mouth. It is absolutely essential that
Parliament does nothing that will slow that process
in passing the bill. If it does something that means
that we would have to go through a complex
consultative process before ministers could
demand slaughter or other action, I would not
support the bill.
At the same time, I am concerned that the
minister repeatedly states that he would never
take such decisions without first taking veterinary
advice, but that is not written in the bill. It is
unreasonable for the minister to deny Parliament
the right to place it in the bill. With the proviso that
I have suggested about the speed of the minister’s
decision-making process, I believe that it is
essential to get that on the face of the bill.
In the same area of the minister’s decisionmaking powers, I am concerned about some of the
changes to the opportunity to use vaccination as
an alternative to slaughter, particularly in
circumstances such as a foot-and-mouth outbreak.
I have had experience of vaccination and the
attempt to control disease in farmed animals. The
attempt to use a vaccination programme to
eliminate brucellosis from Britain’s cattle
population affected my business. Animals that
were vaccinated to prevent them from getting or
carrying the disease were indistinguishable from
animals that had or had had the disease.
Consequently, when I first became a farmer in my
own right in the early 1980s, I was still having
cattle taken away and destroyed because of
inconclusive results of brucellosis tests. That
happened entirely because animals had been
vaccinated against the disease. Therefore, it is
essential that, before we use vaccination as an
alternative to a slaughter policy, we are absolutely
confident that there is no confusion between an
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animal that is vaccinated and one that has the
antibodies as a result of exposure to the disease
itself.
In the evidence, it appears that there are hopes
that
scientific
advances
might
deliver
improvements in our ability to distinguish between
the two situations. However, when the minister
mentioned that in his opening remarks, he
appeared to make it clear that many of those
scientific advances are not yet with us. Therefore,
we should not vaccinate cattle against foot-andmouth disease in similar circumstances in
Scotland without first having a 100 per cent
guaranteed way of distinguishing between the
vaccinated and the previously infected. If we go
down the road of vaccination without having the
ability to differentiate, Scotland’s farmed animal
population could find itself isolated for generations
to come. Economics mean that Scotland’s farmers
cannot afford for that to happen.
A couple of other issues have been raised
during the debate that I cannot allow to pass. One
thing that I would not have mentioned had it not
been mentioned by Irene Oldfather is circuses.
Over the years, I have often seen wee lassies
outside circuses handing out bits of paper that are
designed to encourage people to think that
keeping animals in circuses is inappropriate. I am
the first to agree that the presence of wild animals
in travelling circuses is entirely inappropriate. At
the same time, I have to stand up and say that the
symbiotic relationship that exists between certain
species and the human race goes back to well
before civilised times. It ought to be celebrated on
a cultural basis. When it comes to dogs, horses
and, perhaps, even elephants and camels, there is
a good case for the Parliament and the Executive
supporting the continuation of the use of animals
in circuses in properly regulated circumstances.
Irene Oldfather: Will the member take an
intervention on that point?
Alex Johnstone: I am just about to finish.
The Deputy Presiding Officer: You can take
the intervention if you wish.
Alex Johnstone: I will take a brief intervention.
Irene Oldfather: I find it very strange. Is the
member seriously suggesting that performing
circuses, for example, can serve the welfare of
animals such as elephants and provide them with
as suitable environment as their natural habitat?
Alex Johnstone: I referred to elephants as part
of a list of species that have had a long-term
symbiotic relationship with the human race. The
circumstances in which they are kept in circuses
are open to regulation. For cultural reasons, we
should not be opposed in principle to their being
kept.
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Many members have mentioned tail docking. I
do not want to dwell on it, but I will make one
comment. Across the country, and particularly in
the veterinary profession, there has been a longrunning debate on the docking of dogs’ tails. I am
the first to agree that we should be opposed to the
docking of dogs’ tails for cosmetic reasons; it is
unjustified on welfare grounds. However, the
docking of working dogs is quite a separate
debate. Before we pass the legislation, it is
important that we have an adequate opportunity to
consider the docking of working dogs for welfare
reasons, and we should treat that issue entirely
separately. The BVA’s views are predicated on the
debate about companion animals and do not
necessarily relate to working dogs. Vets who work
with working dogs agree, almost to a man and a
woman, that dogs should be docked if their
welfare is in danger because they are not docked.
There is an opportunity for us to allow the
continuation of tail shortening for working dogs on
the basis that it is a welfare advantage not a
disadvantage.
The legislation is valuable but it must be
considered in significantly greater detail before we
finally approve it.
11:03
Nora Radcliffe (Gordon) (LD): I start by saying
how widely welcomed the bill has been,
particularly because it will achieve a fundamental
change in moving from punishing people for
cruelty to animals to promoting animals’ welfare.
The fundamental ethos of the bill is very welcome
indeed.
Ministers’ extended powers in relation to the
slaughter of animals are one area of part 1 of the
bill that seems to have stimulated a lot of
response. It is widely accepted that the extension
is perfectly appropriate and reasonable, but there
is a degree of concern that the fact that the
powers will be used in the light of veterinary and
scientific advice is not explicit in the bill. We are
told that that is implicit, but there is still an
argument for putting it on the face of the bill to give
comfort to those who have concerns. No one
seriously expects that such powers will be
misused or abused, but if the fact that they will be
used only in the light of scientific or veterinary
advice is implicit, I see no reason why it should not
be explicit.
The issues relating to vaccination were
adequately covered by Maureen Macmillan and
Alex Johnstone whose comments I endorse. Part
1 concerns the prevention of disease and the
control of outbreaks. Its effectiveness will lie in the
secondary legislation on biosecurity codes—some
of which will be mandatory—and the contingency
plans relating to a variety of animal diseases and
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import controls. I endorse Sarah Boyack’s salient
points on those, particularly on import controls.
More needs to be done on the timing of the
introduction of secondary legislation.

be resolved. I concede that many of the points that
Stewart Stevenson made would not have occurred
to me. For example, I never thought that we would
be considering aircraft registration in the debate.

Several issues around animal gatherings need
to be resolved, including what is meant by the
term. We must also resolve how to address
difficulties in dealing with informal and intransient
collection points. Those are where the dangers are
most likely to lie but are the most difficult to
regulate or legislate for.

This is a fundamentally good bill that will be
further improved in its passage. It will do much to
improve animal welfare in Scotland—sooner rather
than later, I hope.

All mutilation of animals will be banned with
certain exemptions outlined in secondary
legislation. That is the appropriate way to ensure
that standards are set that reflect the most up-todate good practice, informed by advancing
scientific knowledge and understanding. It will be
important to make the distinction between good
and common practice.
On tail docking, we all gave the evidence careful
consideration. We have explored the difficulties of
limiting tail docking to dogs that will be used as
working dogs. Evidence on the incidence of injury
is not available. If the legislation eventually comes
down on the side of a total ban on tail docking, I
will be seeking assurances—should evidence of
increasing injury to adult dogs emerge—that swift
action will be taken to change the regulations. It is
very difficult to prove a negative. We are assured
by people with great experience of working dogs
that not docking, or partially docking, tails will
result in injury. How can that be proved when tails
have already been docked? If we go down the
route of a total ban on tail docking, we must be
alert to any evidence that emerges and be ready
to address it quickly.
I welcome the intention to increase the
maximum penalties for cruelty to animals. It
reflects the seriousness of such offences. I also
welcome the inclusion of the recording of animal
fights as an offence. As the minister said, the
practice is abhorrent and also underpins a vast
criminal enterprise and illegal betting with much
money tied up in it. It is far more prevalent than
most of us realise and is associated with other
forms of criminal activity.
The introduction of care orders is a further
welcome addition that reflects the positive and
proactive ethos of the legislation. On the
registration and licensing of animal sanctuaries, I
do not believe that the size of a sanctuary is the
best way to prioritise an inspection regime.
Difficulties will most likely lie with smaller, informal
sanctuaries that may have grown out of control, or
because the person who started it has moved on.
Size is not the most appropriate filter in prioritising
how we deal with animal sanctuaries.
The committee stage 1 report and this debate
have highlighted some of the issues that need to

I support the general principles of the Animal
Health and Welfare (Scotland) Bill.
11:10
John Scott (Ayr) (Con): I declare an interest as
a farmer and member of the National Farmers
Union.
It is appropriate that this stage 1 debate occurs
almost 10 years to the day since BSE hit Scottish
and British agriculture. The date 20 March 1996
will be forever etched on my memory, when the
catastrophic news was broken to the NFU at
Ingliston and the full implications of the disaster
became apparent. It was immediately evident that,
despite the best advice and efforts of the
Spongiform Encephalopathy Advisory Committee
—the
SEAC
committee—and
the
Swan
committee, no one saw the problem coming.
Consequently, the Government had no plans in
place because, until it was announced on 20
March 1996, the best scientific advice stated that
there was no problem. Having no plans in place to
deal with the threat to human or animal health and
welfare was a nightmare. That is why the Animal
Health and Welfare (Scotland) Bill is to be
welcomed.
It is essential that the lessons of the past 10
years are taken on board. In those 10 years, both
human and bovine life has been tragically lost to E
coli 0157:H7, foot-and-mouth disease has
devastated the countryside and we are now on the
cusp of an outbreak of avian flu. Without wanting
to sound too downbeat, I know from bitter
experience that in farming, where livestock are
concerned, if it can go wrong, it will go wrong. The
need for contingency planning is paramount. I
urge the minister to ask poultry producers to put
their birds indoors before it becomes too late for
some unfortunate flock.
As Ted Brocklebank said, the Conservatives
welcome the bill’s general principles. However,
much clarification will be needed at stage 2.
Although I do not envy the Environment and Rural
Development Committee its job, I wish it well in
making the bill’s provisions as exact and as tight
as possible for the subsequent avoidance of
doubt. For example, as Alex Fergusson, Nora
Radcliffe
and
Richard
Lochhead
said,
supplementary slaughter powers must be defined
on the face of the bill. I agree that, ultimately, such
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decisions must rest with the minister of the day,
but the term “if they think fit”, while perhaps
intentionally loosely drafted, is not sufficient for
those whose livestock and livelihoods depend on
it. One does not expect a minister to be whimsical
about such a situation, and I know that Ross
Finnie would not be. However, the decision would
need to be taken on the basis of best scientific
advice. Consequently, in relation to such a lifeand-death provision, that must be clearly stated on
the face of the bill, especially since the bill also
covers the mental welfare of animals. Given Sarah
Boyack’s apparent support for that position, it
might be a point worth conceding, for a quiet life.
Alex Johnstone mentioned the provisions on
vaccination, and Mark Ruskell endorsed them less
than whole-heartedly. They need further thought.
Guidance in that area will require constant
upgrading.
I have already highlighted the need for
contingency planning. I agree with the
Environment and Rural Development Committee
and the minister that the need for transparent and
well-researched contingency plans has never
been greater. The threat of importing foot-andmouth disease from countries where it is endemic
is both large and constant. The spread of bovine
tuberculosis to Scotland is inevitable as
Government in England fails to take appropriate
action to halt its relentless spread north. That is
why Scotland must plan to prevent its arrival.
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position and even sympathise with him, I believe
that his initial view was correct, because docking
of working dogs is carried out only with the welfare
of the animals in mind.
As Stewart Stevenson entertainingly noted, the
provisions relating to selling of animals to children
raise the interesting possibility of farmers’ sons
and daughters being able to own land but not the
livestock on it until they are 16. They would be
expected to tend that livestock, although they
would not be able to own it.
I am certain that, as Ted Brocklebank noted, the
concept of abandonment will give rise to much
more heated discussion at stage 2.
I regret that the bill will abolish couping shoes for
Clydesdale horses. I have spoken to people with a
lifetime’s experience of Clydesdales—farriers,
owners and vets. The best veterinary advice in the
country that I can access, which is at the highest
level, indicates that the practice is cosmetic and is
utterly harmless. Because Clydesdales are not
performance animals, they do not move at speed
and inflict no damage on themselves when they
have couping shoes.
With the reservations that I have expressed, I
welcome the bill. As the minister would expect,
Ted
Brocklebank
will
lodge
constructive
amendments at stage 2.
Ross Finnie: Constructive amendments?
John Scott: Indeed.

Ross Finnie: Will the member concede that the
pre and post-movement testing that was
introduced in Scotland has gone a long way
towards tackling the problems of the inadvertent
movement of livestock caused by the failure to
have similar measures south of the border?

The Deputy Presiding Officer: I call Rob
Gibson to close for the Scottish National Party. He
has nine or 10 minutes, if he can manage that.

John Scott: Of course I concede the point. I
accept that the minister has genuine concerns
about the issue and is doing his best to address it.
However, I trust that he will concede my point that
the disease is spreading northwards relentlessly.

11:17
Rob Gibson (Highlands and Islands) (SNP):
As is stated in my register of interests, I am a
member of the Scottish Crofting Foundation.

Conflicting evidence on TSEs tells us only that
the problem is still not fully understood, far less
resolved. Until the nature of and solution to the
problem is clearer, contingency planning is likely
to be ineffective and, at best, inappropriate. We
should remember how long it has taken us to
understand BSE and to get to grips with its
consequences—Alex Fergusson alluded to that.

After the minister’s opening speech, I was going
to suggest flippantly that the bill is about corgis,
that it is perhaps not about snails and that it is
certainly about working dogs’ tails. Many of the
provisions in the bill attempt to deal with issues
that were legislated on 100 years ago. I am glad
that we are bringing the legislation up to date to
make it fit for a modern and social democratic
nation.

Section 18 of the bill deals with mutilation. I
welcome the practical approach of excluding farm
animals when what are regarded as the codes of
best practice are followed. Like Alex Fergusson,
Mike Rumbles and John Farquhar Munro, I believe
that that pragmatic, commonsense approach
should also apply to working dogs. Although I
understand why the minister has changed his
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Ross Finnie: He should speak slowly.

The Scottish National Party broadly supports the
approach that the Government has taken to many
of the arguments that have been led on the bill.
The potential arrival of avian flu in Scotland is one
of the most serious issues that Parliament will
have to face. I spoke to John Scott—long before I
was elected—in the days following the
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announcements about BSE, when I was the SNP
spokesman on agricultural matters. Many people
had theories about the multifactoral nature of the
disease, which suggests that it takes time to
establish what the problem is and to find solutions
to it. Every rural development minister has to cope
with that issue.
As the avian flu situation develops, we will ask
the minister to address many different needs. The
bill sets out opportunities for us to examine how
we will deal with planning and pre-planning. I very
much welcome the documents that have been
circulated concerning “Scotland’s Avian Influenza
and Newcastle Disease Contingency Plan”.
However, I am concerned that the effects on areas
of the country in which migratory birds arrive, of
which there are many—the coasts and firths near
where people stay, as Maureen Macmillan
mentioned—might be greater than on city
populations that have less contact with wild birds.
The contingency plan should take into account the
needs of people who live in such areas.
During the current avian flu outbreak, we must
take seriously our duty of care for wild birds.
According to the Royal Society for the Protection
of Birds, Governments in south-east Asia have
responded to some extent to the potential for wild
bird culls, despite clear advice from the World
Health Organisation, the Food and Agriculture
Organisation of the United Nations and the World
Organisation for Animal Health—the OIE—that
control of the H5N1 virus by culling wild birds is
not feasible and should not be attempted because
it may accelerate the spread of the virus. I hope
that the minister will take on board such views
when he thinks about the contingency plan for
Scotland.
Ross Finnie: I hope that the member found it
helpful that, because our contingency planning
tended to deal largely with exotic diseases, we
published a revision towards the end of last year
that dealt specifically with avian flu. As a
Government, we have clarified that we accept the
World Health Organisation’s view that killing wild
fowl would not be helpful and would not control the
spread of the disease.
Rob Gibson: I am glad to accept the minister’s
statement. It confirms that we are thinking
carefully about the effects that the bill will have on
different aspects of life.
In his opening speech, Richard Lochhead talked
mainly about issues related to culls and so on. We
think back to the foot-and-mouth epidemic and
other experiences that members such as John
Scott have had. Alex Johnstone mentioned
brucellosis. There is no exact science—we
develop science as we go along. However, it is
important for members of the Environment and
Rural Development Committee to have a clearer
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signal from the minister about how he will
approach mass slaughter: members from all
parties are seeking such definition.
The minister has said that he will, from the start
of any fast-moving disease outbreak and on a
continuing basis, keep Parliament informed of the
actions that the Executive will take at key stages
and decision-making times. That suggests that an
effort will be made to tell Parliament what has
happened, rather than to involve it in what might
be done. If we are to have confidence in how the
minister’s machinery works and if the public are to
support the powers that he seeks, which are very
wide, a good deal of transparency will be required.
As members have said, attitudes to animal
welfare have changed. The general population is a
good deal more aware that working animals and
farm animals, as well as wild animals and pets,
deserve decent treatment in our country. For that
reason, I must comment on the debate about the
way in which veterinary opinion is formed. We
cannot talk about vets’ having a different attitude
to animal welfare in rural situations from their
general attitude, although of course many vets
deal only with companion animals. We disagree
totally with Ted Brocklebank and the Tories that
the veterinary profession as a whole does not
understand the issues relating to working dogs.
In order to define the situation, we have to take
as much evidence as possible. I have notes from a
vet who asked me before today’s debate why
owners of working cocker or springer spaniels feel
that their dogs will receive tail injuries while
working when other working dogs, such as
Labradors, retrievers, setters and an even greater
number of sheepdogs do not get tail injuries.
Those breeds’ tails are not docked.
Alex Fergusson: I hear what Rob Gibson says,
but he has to accept that different breeds of dogs
work in different ways and have different
thicknesses of tails, as was mentioned earlier.
They simply have different working practices.
Rob Gibson: I wonder whether the member
seeks an exemption only for springers.
The vet to whom I spoke said that in his 40
years as a vet, he has never yet had to deal with a
tail injury in any working dog of an undocked
breed. That vet deals with working animals and
the countryside community as much as with
companion animals. The committee has to be
careful in dealing with such matters.
Another matter that is pertinent to the bill but
which is not dealt with directly is people’s duty of
care for animals, including wild animals. We have
had quite a lot of discussion about how wild
animals are fenced out or in. When we speak
about deer, much opinion suggests that the way
fences are used alters the deer’s state to make
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them wild or not wild. The ways in which deer can
do damage to humans will be dealt with in another
place, but the subject was raised in evidence
during stage 1.
Many other matters have been raised by
members throughout the debate. The SNP has
considerable concerns about how licensing will be
funded and we are concerned that provisions for
financial matters in the bill might not add up.
There is another question about how the
secondary legislation will be drawn up, as Sarah
Boyack mentioned. It will be several years before
the secondary legislation is introduced and the
SNP is concerned about the resources in
Government and the civil service to draw up such
legislation for scrutiny in committee.
We will be interested to hear the minister’s
answers on major points such as those, although
we support the general principles of the bill.
11:28
The Deputy Minister for Environment and
Rural Development (Rhona Brankin): I am sorry
for what has been described as a slow start,
Presiding Officer—you will appreciate that I need
to cover many points in my response.
We all agree that the general principles of the
bill have attracted widespread support and I thank
all members for what has been an informed and
interesting debate. It is also right to acknowledge
the substantial contributions that have been made
by members of the public, who responded in large
numbers to the consultations and to campaigns
that were run subsequently by non-Government
organisations and stakeholders throughout
Scotland. The overwhelming reaction from all
those channels—the committee, the public and
stakeholders—has been positive, and the bill has
had a warm welcome.
At this point, when we are debating the general
principles, it is important to remember the broader
context of the bill. In the animal health part, we are
introducing legislation that acts on the lessons that
have been learned from the Phillips inquiry into
BSE, the foot-and-mouth outbreak in 2001 and the
subsequent inquiries.
The bill will provide us with the flexibility to
respond quickly to exotic animal disease
outbreaks and minimise their impacts on Scotland.
It will also help us to take actions to reduce the
risk that outbreaks will occur.
Richard Lochhead: The minister will appreciate
that avian flu and its threat to Scotland cropped up
in the debate from time to time. Will she confirm to
Parliament at what stage ministers would advise
that poultry flocks in Scotland should be brought
indoors?
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Rhona Brankin: The current risk is low and the
situation will be re-examined were we to move into
the high-risk category.
For animal welfare, we are fulfilling a partnership
agreement commitment to introduce legislation
within this session of Parliament. Part of the bill is
about consolidating animal welfare legislation and
providing a framework of legislation for the
foreseeable future.
I will try my best in my allotted time to cover as
many as possible of the points that have been
raised by members. Several members spoke
about extended slaughter powers. The new
powers in schedule 3A are specifically for
“preventing the spread of disease”.

The use of any powers under the bill must be
reasonable and proportionate in order for it to be
lawful.
In an animal disease emergency, all the relevant
circumstances will be taken into account—
including the advice of experts—before a decision
to slaughter animals is taken. A key objective in
our disease control strategy is to minimise the
number of animals that need to be slaughtered.
Any decision to use the extended slaughter
powers in the bill would fall within the operation
and procedural requirements of the relevant
contingency plan. Such a decision would be on the
basis of on-going advice, including veterinary
advice,
and
discussion,
including
with
stakeholders, about the specifics of the disease
and the consequences of its continued spread.
Proportionate action is likely to mean that fewer
animals overall suffer or die from a disease
outbreak.
I assure members that ministers cannot simply
act on a whim without regard to available
expertise.
Alex Johnstone: Will the minister take an
intervention?
Rhona Brankin: I would like to continue. I am
coming to several issues that Alex Johnstone
raised in his speech.
Sarah Boyack and Mark Ruskell spoke about
companion animals. The contingency plan makes
it clear that local circumstances will be considered
as part of the disease control response, but that
that must be left to the judgment of the state
veterinary service inspector.
Sarah Boyack and Rob Gibson spoke about
regulations, which will be introduced as a priority
to repeal provisions that require to be repealed.
Priority will be given, for example, to the early
introduction of regulations governing puppy
imports. The aim is to have regulations in place
within three years. I know that Christine Grahame
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feels strongly about puppy imports and has a long
record of campaigning on the matter. Other
members also mentioned the practice. Provisions
in the bill will allow us to introduce secondary
legislation that would be similar to Christine
Grahame’s proposed bill. I can tell Christine
Grahame that the draft Scottish statutory
instrument will be available before stage 2; it will
be one of the first pieces of secondary legislation
to be introduced.

On the docking of dogs’ tails, we have listened
to the evidence that was given to the committee
during stage 1 and have been persuaded that
there is no conclusive case for an exemption to
allow docking of working dogs to continue.
Ministers will be able to introduce exemptions
through secondary legislation if, once a ban is in
place, evidence shows that working dogs are
experiencing more tail damage as a result of the
ban on docking.

The definition of animal was mentioned.
Maureen Macmillan asked us to keep a sense of
proportion and other members mentioned the
potential concerns of fishermen. Irene Oldfather
asked us to consider the evidence on
invertebrates. The central focus of the bill is on the
capacity of animals to experience pain.

Several members have referred to the Swedish
study, but it has been shown by the Swedish
Ministry of Agriculture, Food and Consumer Affairs
to be unscientific. The report was based on a
small number of animals of one breed and no
veterinary evidence was included. Furthermore, it
was not a controlled study and it has not been
peer reviewed. We simply cannot act on the basis
of such evidence. I was rather appalled by Ted
Brocklebank’s assertion that vets do not
understand the issue of tail docking.

Alex Johnstone: Will the minister give way?
Rhona Brankin: I will make this point, if the
member will allow me. Vertebrates are known to
experience pain and suffering and most animal
welfare legislation focuses on vertebrates.
Evidence on invertebrates is conflicting and
inconclusive.
I say to Irene Oldfather that we can—on the
basis of scientific evidence becoming more
conclusive than it is currently—expand the
definition to include other species through
secondary legislation.
Alex Johnstone: There is a problem with the
definition. At least one animal genetics company in
Scotland has offered semen and embryos as
prizes at livestock shows and sales. Given that
such products are not necessarily vertebrates but
of vertebrate species, will that practice be
rendered illegal by the bill? Will it be necessary for
amendments to be made to the bill in order for that
practice to continue after the bill has been
passed?
Rhona Brankin: I am grateful to Alex Johnstone
for raising what is obviously a hugely important
issue for him, and for allowing me to talk at greater
length in my winding-up speech. I look forward to
the member raising the matter again at stage 2,
when I will be delighted to discuss it with him.
Members will know that we have announced
tough new powers relating to illegal dog fights.
The proposals will make it an offence to make,
show or distribute films of animal fighting in the
United Kingdom. Stewart Stevenson asked
whether broadcasting of dog fights is illegal and
was, of course, right to say that the matter is
reserved. I know that he will be delighted that we
are working closely with our colleagues in
England, and that he will welcome the fact that
DEFRA proposes to prohibit the broadcasting of
animal fights throughout the UK.

Mr Brocklebank: Will the member give way?
Rhona Brankin: No, I would like to continue
because I am running out of time. Mr Brocklebank
might get another mention as I continue.
Maureen Macmillan, Stewart Stevenson and
John Scott mentioned young people owning
animals and the importance of that. Young people
will be able to own animals and, indeed, it will be
possible for them to register animals in their name,
although an adult will of course be responsible for
the animal’s welfare.
We accept that some animal sanctuaries might
not provide an appropriate level of care for
animals, so we intend to regulate those
establishments. We will legislate in that area as
soon as is practical, but we will do so in a way that
will exempt the smallest establishments. It is
important that we act proportionately.
Irene
Oldfather
and
others
mentioned
performing animals. We shall bring forward
secondary legislation to deal with performing
animals, including those in circuses.
John Scott asked about couping. There are no
proposals to ban couping—full consultation would
be needed if such a measure were to be
introduced in secondary legislation.
On animal gatherings, any such gathering can
pose a risk of disease, so our proposals to license
gatherings will allow us to minimise the risk of
disease spread through those gatherings. The
primary focus will be on livestock and poultry
gatherings and not on those that involve other
species, such as horses and dogs.
The principles of the Animal Health and Welfare
(Scotland) Bill are key components in giving us the
necessary flexibility to respond quickly to
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outbreaks of animal disease and thereafter to
minimise their impacts in Scotland. Several
members have mentioned avian flu. Of course, the
finding of H5N1 in France is of concern and we
are monitoring the situation, but it is not inevitable
that H5N1 will be found in Scotland. Also,
evidence suggests that people who have become
infected with avian influenza have been in close
contact with infected poultry. The housing of birds
is not, currently, a proportionate response, given
the level of risk. However, it is important to state
that we are keeping such a move under review
and that any decision will take into account the
potential welfare impact on the birds concerned.
The best defences are surveillance and good biosecurity in industry, including measures to
minimise contact with wild birds when feeding and
watering.
By putting improved animal welfare at its heart,
this bill also meets the challenge of placing animal
welfare legislation on a firm footing for the course
of the 21st century. I commend the principles of the
bill to Parliament.


810

23478

ISBN: 978-1-4061-8127-2

9 781406 181272

