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Animal Health and Welfare (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 44
Sections 45 to 47
Sections 48 to 50

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Richard Lochhead
4

In section 1, page 2, line 21, at end insert—
<Before exercising a power of slaughter conferred by paragraphs 1 to 6 the
Scottish Ministers must consider the impact of such slaughter on—
(a) the economy; and
(b) biodiversity.>
Mr Ted Brocklebank

12

In section 1, page 2, line 21, at end insert—
<The Scottish Ministers may only exercise a power of slaughter conferred by
paragraphs 1 to 6 after taking veterinary and scientific advice.>
Maureen Macmillan

13

In section 1, page 2, line 21, at end insert—
<Before exercising a power of slaughter conferred by paragraphs 1 to 6 the
Scottish Ministers must prepare a document called the “disease control
(slaughter) protocol” which shall include a statement of—
(a) the principal factors to be taken into account in deciding whether to
exercise the powers; and
(b) the means by which a particular decision to exercise the powers may be
reviewed.>
Maureen Macmillan

14

In section 1, page 2, line 21, at end insert—
<Before exercising a power of slaughter conferred by paragraphs 1 to 6 in any
particular case, the Scottish Ministers must publish a statement of the reasons
for—
SP Bill 47-ML1

1
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1

(a) the exercise of the power; and
(b) not exercising their power to require animals to be treated with serum or
vaccine.>
Mr Mark Ruskell
1

In section 1, page 2, line 22, at beginning insert <Subject to paragraph 7A,>
Mr Mark Ruskell

2

In section 1, page 2, line 30, at end insert—
<7A

Where the animals, birds or amphibians concerned—
(a) are not affected with the disease or suspected of being so affected;
(b) are not and have not been in contact with animals, birds or amphibians
affected with the disease;

5

(c) have not been in any way exposed to the disease; or
(d) have been treated with serum or vaccine (or both) against the disease,
the Scottish Ministers may only exercise a power of slaughter conferred by
paragraphs 1 to 6 if they are satisfied, on the basis of veterinary and scientific
advice, that it is necessary to do so in order to prevent the spread of the
disease.>

10

Richard Lochhead
2A

As an amendment to amendment 2, line 9, after <6> insert <after considering the impact of the
slaughter on the economy and biodiversity and>
Mr Mark Ruskell

5

In section 1, page 2, line 30, at end insert—
<(1)

The Scottish Ministers must prepare a document (the disease control (slaughter
of certain animals) protocol) setting out the procedure to be followed in
deciding whether in any circumstances or description of circumstances the
exercise of the powers of slaughter conferred by paragraphs 1 to 6 shall be
exercised in respect of—
(a) animals kept as pets;
(b) animals kept at a sanctuary;
(c) animals of a rare breed or type; or
(d) any wild animal.

(2)

Before making a protocol under sub-paragraph (1), the Scottish Ministers must
consult such persons appearing to them to represent relevant interests and such
other persons as they consider to be appropriate.>

Mr Ted Brocklebank
106


2

In section 1, page 2, line 32, leave out from <of > to <order> in line 33

2

Mr Ted Brocklebank
107

In section 1, page 3, line 3, at end insert—
<( ) The amount of compensation to be paid in respect of an animal mentioned in
sub-paragraph (1) is the market value of the animal on the day before its
slaughter, as assessed following an individual valuation of the animal.>
Mr Ted Brocklebank

108

In section 1, page 3, leave out lines 4 and 5
Ross Finnie

15

In section 1, page 3, line 5, at end insert—
<( )

An order under sub-paragraph (1) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.>

Ross Finnie
16

In section 1, page 3, line 31, at end insert—
<( )

An emergency order must include a description of the emergency in relation to
which the order is made.>
Section 2

Mr Mark Ruskell
10

In section 2, page 4, line 12, at end insert <; but they must take scientific advice before causing
any animal or bird which is of a rare breed or type to be slaughtered under this subsection.>
Maureen Macmillan

17

In section 2, page 4, line 12, at end insert—
<( )

Before exercising a power of slaughter conferred by subsection (4) the Scottish
Ministers must prepare a document called the “vaccinated animals (slaughter)
protocol” which shall include a statement of—
(a) the principal factors to be taken into account in deciding whether to
exercise the powers; and
(b) the means by which a particular decision to exercise the powers may be
reviewed.>

Ross Finnie
18

In section 2, page 4, leave out lines 13 to 15
Richard Lochhead

6

In section 2, page 4, line 15, at end insert—
<( )

But before exercising a power of slaughter under subsection (4) the Scottish
Ministers must consider the impact of such slaughter on—
3


3

(a) the economy; and
(b) biodiversity.>
Mr Ted Brocklebank
109

In section 2, page 4, line 16, leave out from <of> to <order> in line 17
Mr Ted Brocklebank

110

In section 2, page 4, line 20, at end insert—
<( ) The amount of compensation to be paid in respect of an animal mentioned in
subsection (6) is the market value of the animal on the day before its slaughter,
as assessed following an individual valuation of the animal.>
Mr Ted Brocklebank

111

In section 2, page 4, leave out lines 21 and 22
Ross Finnie

19

In section 2, page 4, line 22, at end insert—
<( )

An order under subsection (6) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.>

Ross Finnie
20

In section 2, page 4, line 39, at end insert—
<( )

An order under subsection (2) must refer to the circumstances in relation to
which the order is made.>
After section 2

Mr Mark Ruskell
11

After section 2, insert—
<Disease control (slaughter) protocol
After section 32C of the 1981 Act there is inserted—
“32CA

5

10

Disease control (slaughter) protocol: Scotland

(1)

This section applies to a power exercisable by the Scottish Ministers under
paragraphs 1 to 6 of Schedule 3A.

(2)

The Scottish Ministers must prepare a document (the disease control
(slaughter) protocol) indicating—
(a) the purposes for which any power to which this section applies will be
exercised;
(b) the principal factors to be taken into account in deciding whether to
exercise the power;


4

4

(c) the procedure to be followed in deciding whether in any circumstances
or description of circumstances the power is to be exercised, which shall
include the application of such methods of detecting disease in animals
as may be available;

15

(d) the procedure to be followed by persons who have functions in relation
to the exercise of the power;
(e) the means by which a particular decision to exercise the power may be
reviewed.

20

(3)

After preparing a draft of the disease control (slaughter) protocol the Scottish
Ministers—
(a) must send a copy of the draft to such persons and organisations as they
think are representative of those having an interest in the execerise of the
power;

25

(b) must consider any representations made to them about the draft by such
persons and organisations;
(c) may amend the draft accordingly.
(4)

After the Scottish Ministers have proceeded under subsection (3) they must
publish the protocol in such manner as they think appropriate.

(5)

The Scottish Ministers must from time to time review the protocol and if they
think it appropriate revise the proposal.

(6)

Subsections (2) and (4) apply to a revision of the protocol as they apply to its
preparation.

(7)

It is immaterial that anything done for the purposes of subsections (2) to (4) is
done before the passing of the Animal Health and Welfare (Scotland) Bill.

30

35

32CB

Protocol: exercise of powers: Scotland

(1)

A power to which section 32CA applies must not be exercised unless the
protocol mentioned in that section has been published and has not been
withdrawn.

(2)

Any act which is done in contravention of subsection (1) is done without
lawful authority.

(3)

If a person who has any function in relation to the exercise of a power to which
section 32CA applies fails to act in accordance with the protocol he is not by
reason only of that failure liable in any civil or criminal proceedings.

(4)

But the protocol is admissible in evidence in such proceedings and a court may
take account of any failure to act in accordance with it in deciding any question
in the proceedings.”>

40

45

Mr Mark Ruskell
11A As an amendment to amendment 11, line 6, at end insert <or section 16B.>

5


5

Before section 3
Mr Mark Ruskell
7

Before section 3, insert—
<National contingency plan
After section 14A of the 1981 Act there is inserted—
“14AA

National contingency plan: Scotland

(1)

The Scottish Ministers must prepare a document (the national contingency
plan) indicating the arrangements they intend to put in place for the purpose of
dealing with any occurrence of the diseases specified in section 32E of this
Act.

(2)

After preparing a draft of the national contingency plan the Scottish
Ministers—
(a) must send a copy of the draft to such persons and organisations as they
think are representative of those having an interest in the arrangements;
(b) must consider any representations made to them about the draft by such
persons and organisations;
(c) may amend the draft accordingly.

(3)

After the Scottish Ministers have proceeded under subsection (2) they must––
(a) lay the plan before the Parliament;
(b) publish it in such manner as they think likely to bring it to the attention
of persons who may be affected by the arrangements

(4)

The Scottish Ministers must from time to time (but not less frequently than at
intervals of one year) review the plan and, if they think it appropriate, revise
the plan.

(5)

Subsections (2) and (3) apply to a revision of the plan as they apply to its
preparation.

(6)

It is immaterial that anything done for the purposes of subsections (1) to (3) is
done before the passing of the Animal Health and Welfare (Scotland) Act
2006.”>
Section 3

Mr Ted Brocklebank
112

In section 3, page 5, line 10, leave out second <section> and insert <sections 6CA and>
Richard Lochhead

113

In section 3, page 5, line 13, at beginning insert <infectious or contagious>
Ross Finnie

21


6

In section 3, page 5, line 15, after <amphibians;> insert—

6

<( ) between any of those categories of creature and another of those
categories;>
Ross Finnie
22

In section 3, page 5, line 16, leave out <between animals, birds or amphibians and> and insert
<from any of those categories of creature to>
Ross Finnie

23

In section 3, page 5, line 17, leave out <the reference to causative agents> and insert <“causative
agent”, in relation to a disease,>
Ross Finnie

24

In section 3, page 5, line 19, after <transmit> insert <the>
Mr Ted Brocklebank

114

In section 3, page 5, line 30, at beginning insert <subject to subsection (6A),>
Mr Ted Brocklebank

115

In section 3, page 5, line 33, at end insert—
<(6A) A person is not to be regarded as not complying with any requirement
prescribed under subsection (6)(a) or (b) solely—
(a) by virtue of not recording all persons exercising access rights under Part
1 of the Land Reform (Scotland) Act 2003 (asp 2) in respect of land
owned or occupied by the person to whom the code applies;
(b) as a result of anything done by such persons on such land.>
Mr Ted Brocklebank

116

In section 3, page 6, line 2, leave out <lawful authority or> and insert <reasonable>
Ross Finnie

25

In section 3, page 6, line 10, leave out <sub-paragraphs (i) and (ii)> and insert <sub-paragraph
(i)>
Mr Ted Brocklebank

117

In section 3, page 6, line 13, at end insert—
<6CA
(1)

Outdoor access biosecurity codes: Scotland
The Scottish Ministers may make an order containing a code (referred to in this
section and section 6D as an “outdoor access biosecurity code”) which makes
provision for the taking of, and in relation to, the measures specified in section
6C(2).

7


7

(2)

An outdoor access biosecurity code applies, to the extent provided for in the
code, to any person exercising, or purporting to exercise, rights of access under
Part 1 of the Land Reform (Scotland) Act 2003 (asp 2) in respect of land on
which any creature to which a biosecurity code relates is kept.

(3)

The Scottish Ministers must, in such manner, and to such extent as they
consider appropriate, publicise an outdoor access biosecurity code.

(4)

Subsections (2) to (7) and (11) to (14) of section 6C apply in relation to an
outdoor access biosecurity code or, as the case may be, an order under
subsection (1) of this section as they to a biosecurity code or an order under
section 6C(1).

(5)

A person must, to the extent that an outdoor access biosecurity code applies to
them, comply with the code; but a failure to do so does not in itself render a
person liable to proceedings of any sort.>

Mr Ted Brocklebank
118

In section 3, page 6, line 19, after <code> insert <, or under subsection (1) of section 6CA
containing an outdoor access biosecurity code,>
Ross Finnie

26

In section 3, page 6, line 20, after third <the> insert <other>
Ross Finnie

27

In section 3, page 6, line 37, at end insert—
<( )

An emergency order must include a description of the emergency in relation to
which the order is made.>
Section 4

Ross Finnie
28

In section 4, page 7, line 4, leave out <anti-bodies of any disease of animals> and insert—
<( )
()

biological indicators of any disease of animals;
biological indicators of any causative agent of a disease of
animals,>

Ross Finnie
29

In section 4, page 7, line 14, leave out <anti-bodies> and insert <biological indicators>
Ross Finnie

30

In section 4, page 7, line 17, at end insert—
<“biological indicator”—
(a)

in relation to a disease, includes evidence of any form of reaction
to the disease;

(b) in relation to a causative agent, includes—


8

8

(i) anti-bodies in reaction to the causative agent;
(ii) evidence of any other form of reaction to the causative
agent;>
Ross Finnie
31

In section 4, page 7, line 18, after <agent”> insert <, in relation to a disease,>
Ross Finnie

32

In section 4, page 7, line 19, after <transmit> insert <the>
Nora Radcliffe

119

In section 4, page 7, line 40, at end insert <and the owner and, if a different person, the keeper of
the animal, bird or amphibian from which the sample was taken has been given notice in writing
of the intention to carry out tests referred to in subsection (1).>
Nora Radcliffe

120

In section 4, page 7, line 40, at end insert—
<( )

Where a sample from an animal, bird or amphibian has been tested undcr
subsection (1), the Scottish Ministers must, on receipt of an application in
writing from the owner or keeper of the animal, bird or amphibian, notify the
owner or keeper of the results of such tests.>
Section 5

Ross Finnie
33

In section 5, page 8, line 23, after <animals> insert <or birds (or both)>
Ross Finnie

34

In section 5, page 8, line 27, after <animals> insert <or birds>
Ross Finnie

35

In section 5, page 8, line 31, after <animals> insert <or birds>
Ross Finnie

36

In section 5, page 9, line 9, at end insert—
<( )

Conditions under subsection (5)(d) may, in particular, relate to measures for
the prevention of the spread of disease.>

Nora Radcliffe
121

In section 5, page 9, line 9, at end insert—
<( )

An order under subsection (1) must prohibit the charging of any fee in
connection with—

9


9

(a) the granting or renewal of a licence;
(b) any assessment of an animal gathering for disease risk.>
Richard Lochhead
122

In section 5, page 9, line 21, after <as> insert <, after consulting the Scottish Parliament,>
Ross Finnie

37

In section 5, page 9, line 26, leave out <other>
Section 6
Mr Mark Ruskell

8

In section 6, page 9, line 31, leave out from beginning to <fit> in line 32 and insert <The Scottish
Ministers may, if they are satisfied, on the basis of veterinary and scientific advice, that it is
necessary for the purpose of preventing the spread of diseases of animals>
Ross Finnie

38

In section 6, page 10, line 11, leave out <other>
Section 7
Ross Finnie

39

In section 7, page 10, line 22, after <animal> insert <, bird or amphibian>
Ross Finnie

40

In section 7, page 10, line 24, at end insert <, bird or amphibian>
Ross Finnie

41

In section 7, page 10, line 33, after <animal> insert <, bird or amphibian>
Ross Finnie

42

In section 7, page 10, line 35, at end insert—
<( )

In this section, the references to an animal mean any kind of mammal (except
man).>

Ross Finnie
43

In section 7, page 11, line 2, leave out <animals> and insert <creatures>
Ross Finnie

44


10

In section 7, page 11, line 6, leave out <animals> and insert <creatures>

10

Mr Ted Brocklebank
123

In section 7, page 11, line 9, leave out <its value at the time of seizure> and insert <the market
value of the thing seized immediately before its seizure, as assessed following an individual
valuation of the thing seized.>
Mr Ted Brocklebank

124

In section 7, page 11, leave out lines 15 and 16
Section 8
Ross Finnie

45

In section 8, page 12, line 3, at end insert—
<( )

An order under subsection (2) must include a statement of the reasons for
making the order.>
Section 9

Ross Finnie
46

In section 9, page 12, line 35, leave out <takes possession of> and insert <retains>
Ross Finnie

47

In section 9, page 13, line 3, leave out <ought reasonably to know or reasonably suspects> and
insert <or ought reasonably to know,>
Ross Finnie

48

In section 9, page 13, line 6, leave out <takes possession of> and insert <retains>
Ross Finnie

49

In section 9, page 13, line 10, leave out <ought reasonably to know or reasonably suspects> and
insert <or ought reasonably to know,>
Ross Finnie

50

In section 9, page 13, line 16, at end insert—
<( )

In this section and sections 28D to 28H, the references to an animal mean any
kind of mammal (except man).>

Ross Finnie
51

In section 9, page 13, line 19, leave out <in respect of animals>
Ross Finnie

52

In section 9, page 13, line 20, leave out second <animals> and insert <anything>

11
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Ross Finnie
53

In section 9, page 13, line 26, at end insert—
<( )

Subsection (1) also applies to—
(a) any carcases seized under an order made under section 35(1) or
36ZA(1)—
(i)

which are of the animals referred to in subsection (2) or of the
other animals referred to in subsection (3); and

(ii) in relation to which compensation would be payable but for this
section;
(b) other things seized under such an order—
(i)

which were obtained from or produced by those animals; and

(ii) in relation to which compensation would be payable but for this
section; and
(c) anything else—
(i)

seized under such an order; and

(ii) which was present on the same premises as those animals, or those
carcases or other things, at the time described by paragraphs (a)
and (b) of subsection (3),
and in relation to which compensation would be payable but for this
section.>
Ross Finnie
54

In section 9, page 13, line 27, leave out <animals> and insert <anything>
Ross Finnie

55

In section 9, page 13, line 33, leave out <other>
Ross Finnie

56

In section 9, page 14, line 36, after <provided> insert <(orally or in writing)>
Ross Finnie

57

In section 9, page 15, line 6, at end insert <by the same procedure as applies under subsection
(10)>
Ross Finnie

59

In section 9, page 15, line 6, at end insert—
<( )

In this section and section 28G, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)


12

a vehicle or vessel; or

12

(ii) a tent or moveable structure.>
Ross Finnie
58

In section 9, page 15, line 6, at end insert—
<( )

In this section and section 28G, “veterinary surgeon” means a person registered
in the register of veterinary surgeons, or the supplementary veterinary register,
kept under the Veterinary Surgeons Act 1966 (c.36).>

Ross Finnie
60

In section 9, page 15, line 15, at end insert—
<(d) working with or using animals;
(e) riding or driving animals;
(f) providing any service relating to animals (including, in particular, for
their care) which involves taking possession of animals;
(g) taking possession of animals for the purpose of an activity in respect of
which a disqualification mentioned in paragraphs (a) to (f) is imposed;
(h) taking charge of animals for any, or any other, purpose.>
Ross Finnie

61

In section 9, page 15, line 23, at end insert—
<( )

However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in
the circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of
caring for it;
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.>

Ross Finnie
62

In section 9, page 17, line 22, after <provided> insert <(orally or in writing)>
Ross Finnie

63

In section 9, page 17, line 31, at end insert—
<( )

Where an application is made under subsection (2)(a), the court may make an
order under this subsection (an “interim order”) containing such provision as
the court considers appropriate in relation to the keeping of an animal until the
application is finally determined.

( )

Subsections (5), (6)(a) and (9) apply in relation to an interim order as they
apply in relation to a seizure order.>

13
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Ross Finnie
64

In section 9, page 17, line 32, leave out from the beginning to <applies> in line 33 and insert
<The disqualified person by reference to whom a seizure order is made, or any person (apart from
that disqualified person) who entered the process prior to the making of the order,>
Ross Finnie

65

In section 9, page 17, leave out lines 34 to 36
Ross Finnie

66

In section 9, page 18, line 5, leave out <an order is suspended under subsection (1)> and insert <a
deprivation order or seizure order is suspended under subsection (1), or such an order is not
executable because decree has not been extracted>
Ross Finnie

67

In section 9, page 18, line 8, at end insert <or inexecutable>
Section 10
Ross Finnie

68

In section 10, page 19, line 4, after <regulations> insert <made by statutory instrument>
Ross Finnie

69

In section 10, page 19, line 35, at end insert <so far as applicable in the circumstances of the
case>
Ross Finnie

70

In section 10, page 22, line 20, leave out <has reasonable cause to believe> and insert <ought
reasonably to know>
Ross Finnie

71

In section 10, page 23, leave out lines 24 and 25
Ross Finnie

72

In section 10, page 23, line 26, leave out from beginning to <36V(1),> and insert <A statutory
instrument containing an order or regulations under this Part>
Ross Finnie

73
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In section 10, page 24, line 8, leave out <other>

14

Section 11
Ross Finnie
74

In section 11, page 24, line 17, leave out <the exercise of that> and insert <or in connection with
the exercise of such a>
Ross Finnie

75

In section 11, page 24, line 17, at end insert—
<( )

A power conferred by or under any provision mentioned in subsection (2)
extends to the taking of any action for the purposes of or in connection with the
exercise of the power.>

Ross Finnie
76

In section 11, page 25, line 2, leave out <other>
Ross Finnie

77

In section 11, page 25, line 12, leave out <the exercise of that> and insert <or in connection with
the exercise of such a>
Section 15
Ross Finnie

78

In section 15, page 28, line 20, at end insert—
<( )

In subsection (1)(a), “British Islands” is to be construed in accordance with Schedule 1
to the Interpretation Act 1978 (c.30)).>
Section 17

Dr Elaine Murray
102

In section 17, page 28, line 35, after <act> insert <or omission>
Dr Elaine Murray

103

In section 17, page 28, line 36, after <act> insert <or omission>
Section 18
Mr Mark Ruskell

3

In section 18, page 29, line 37, at end insert <; but the docking of a dog’s tail must not be
specified as such a circumstance.>

15


15

After section 20
Maureen Macmillan
9

After section 20, insert—
<Electric collars
(1)

A person commits an offence if the person knowingly—
(a) attaches an electric collar to a protected animal, or
(b) uses or permits the use of any electric collar on a protected animal.

(2)

A person commits an offence if the person—
(a) possesses or controls,
(b) offers, exposes or advertises for sale or supply, or
(c) sells or supplies,
any electric collar.

(3)

In this section, references to an electric collar mean any collar, or similar device, which
is made, designed or adapted to transmit an electric current or other electric impulse to
cause shock, pain or other stimulus to an animal wearing the collar or similar device.>
Section 23

Dr Elaine Murray
104

In section 23, page 32, line 31, at end insert—
<( ) the prevention of poisoning,>
After section 25
Mr Mark Ruskell

105

After section 25, insert—
<Prohibition on the use of certain animals in circuses


16

(1)

A person commits an offence if the person uses or keeps in, or for the purposes of, a
circus an animal not of a kind designated under subsection (2).

(2)

The Scottish Ministers may by regulations designate a kind of animal for the purposes
of subsection (1) if they are satisfied, on the basis of scientific evidence, that the welfare
needs of animals of that kind are likely generally to be met if they are used or kept for
the purposes of a circus.

(3)

It is unlawful to keep or use a winter holding quarters except under the authority of a
licence issued under this Act by the local authority for the area within which the whole
or the major part of the winter holding quarters is situated.

(4)

The Scottish Ministers may by regulations make such provision for licensing in relation
to the keeping or using of winter holding quarters as the authority thinks fit for the
purpose of ensuring the welfare of animals to which subsection (2) applies and which
are being used or kept in winter holding quarters.
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(5)

Without prejudice to the generality of the power under subsection (4) the Scottish
Minister may by regulations apply in relation to such animals sections 9A, 10, 11, and
12 of the Zoo Licensing Act 1981 (c.37) (inspection of zoos by local authorities) with
such modifications as the Scottish Ministers consider appropriate.

(6)

For the purpose of ensuring the welfare of animals to which subsection (1) applies and
which have been used or kept in, or for the purposes of, a circus the Scottish Ministers
may by regulations apply in relation to such animals—
(a) subsections (2) to (11) of 16E of the Zoo Licensing Act 1981 (obligations of zoo
operator on closure of zoo); and
(b) sections 16F (power of local authority to dispose of animals), 16G (powers of
entry) and 19(3D) to (3F), (4) and (5) (offences and penalties) of the Zoo
Licensing Act 1981, with such modifications as the Scottish Ministers consider
appropriate.

(7)

In this section—
“circus” means a place where animals are kept or introduced wholly or mainly for
the purpose of performing tricks or manoeuvres at that place;
“winter holding quarters” means any establishment other than a circus where
animals which are kept or used in, or for the purposes of, a circus are kept on
more than seven days in any period of 12 consecutive months.>
Section 29

Ross Finnie
79

In section 29, page 36, line 13, leave out <, except that of destroying the animal,>
Ross Finnie

80

In section 29, page 36, line 14, at end insert—
<( )

However, subsection (1) does not authorise the destruction of a protected animal (for
which section 32 makes provision).>
Section 31

Ross Finnie
81

In section 31, page 38, line 29, after <provided> insert <(orally or in writing)>
Section 35
Ross Finnie

82

In section 35, page 41, line 21, after <provided> insert <(orally or in writing)>

17
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Section 36
Ross Finnie
83

In section 36, page 41, line 38, at end insert—
<(d) working with or using animals,
(e) riding or driving animals,
(f) providing any service relating to animals (including, in particular, for their care)
which involves taking possession of animals,
(g) taking possession of animals for the purpose of an activity in respect of which a
disqualification mentioned in paragraphs (a) to (f) is imposed,
(h) taking charge of animals for any, or any other, purpose.>
Ross Finnie

84

In section 36, page 42, line 5, at end insert—
<( ) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in the
circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of caring
for it,
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.>
Section 37
Ross Finnie

85

In section 37, page 43, line 18, after <provided> insert <(orally or in writing)>
Ross Finnie

86

In section 37, page 43, line 25, at end insert—
<(9)

When an application is made under subsection (2)(a), the court may make an order
under this subsection (an “interim order”) containing such provision as the court
considers appropriate in relation to the keeping of an animal until the application is
finally determined.

(10) Subsections (4), (5)(a) and (8) apply in relation to an interim order as they apply in
relation to a seizure order.>
Section 39
Ross Finnie
87
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In section 39, page 44, line 15, leave out from <, within> to end of line 16 and insert <appeal to
the High Court of Justiciary against the order by the same procedure as applies under subsection
(1) in relation to a deprivation order.>
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Ross Finnie
88

In section 39, page 44, line 17, leave out from the beginning to <applies> in line 18 and insert
<The disqualified person by reference to whom a seizure order is made, or any person (apart from
that disqualified person) who entered the process prior to the making of the order,>
Ross Finnie

89

In section 39, page 44, line 19, leave out subsection (4)
Ross Finnie

90

In section 39, page 44, line 27, leave out <an order is suspended under subsection (5)> and insert
<a deprivation order or seizure order is suspended under subsection (5), or such an order is not
executable because decree has not been extracted>
Ross Finnie

91

In section 39, page 44, line 30, at end insert <or inexecutable>
Section 44
Ross Finnie

92

In section 44, page 46, line 18, at end insert—
<( )

In this Part, “veterinary surgeon” means a person registered in the register of veterinary
surgeons, or the supplementary veterinary register, kept under the Veterinary Surgeons
Act 1966 (c.36).>
Schedule 1

Ross Finnie
93

In schedule 1, page 52, line 15, after <section> insert <37(9) or>
After section 45
Richard Lochhead

125

After section 45, insert—
<Guidance
The Scottish Ministers must issue guidance on the provisions of this Part; and such
guidance must in particular provide further information on the meaning of the terms
“animal” and “protected animal” and the expression “responsible for an animal” as used
in this Part.>
Schedule 2
Ross Finnie

94

In schedule 2, page 53, line 11, at end insert—
19
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<( )

In section 27 (exclusion of strangers) of that Act—
(a) in subsection (1), after the word “animals” in each place where it occurs there is
inserted “, birds or amphibians”,
(b) after subsection (2) there is added—
“(3)

In this section—
“animals” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

( )

In section 33 (additional staff and expenses) of that Act—
(a) the existing words become subsection (1),
(b) in that subsection, after the word “animals,” there is inserted “birds or
amphibians,”,
(c) after that subsection there is inserted—
“(2)

( )

In this section, “animals” means any kind of mammal (except man).”.

In section 34 (slaughter and compensation generally) of that Act—
(a) after the word “animal” in each place where it occurs there is inserted “, bird or
amphibian”,
(b) in subsection (7), in paragraph (c), after the word “animals” there is inserted “,
birds or amphibians”,
(c) after that subsection there is added—
“(8)

In this section—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>

Ross Finnie
95

In schedule 2, page 53, line 23, leave out <or bird> and insert <, bird or amphibian>
Ross Finnie

96

In schedule 2, page 53, line 31, at end insert—
<( ) in subsection (7), after the word “animal” there is inserted “, bird or amphibian”,
( ) after that subsection there is inserted—
“(7A) In subsection (7)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>
Ross Finnie

97

In schedule 2, page 54, line 8, leave out <79(4) (evidence and procedure) of that Act> and insert
<79 (evidence and procedure) of that Act—
( ) in subsection (2), after the word “animal” in each place where it occurs there is
inserted “, bird or amphibian”,
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( ) after that subsection there is inserted—
“(2A) In subsection (2)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”,
( ) in subsection (4)>
Ross Finnie
98

In schedule 2, page 54, line 15, at end insert—
<In the Docking and Nicking of Horses Act 1949 (c.70), section 1 is repealed.>
Ross Finnie

99

In schedule 2, page 54, line 26, after <except> insert—
<( )>
Ross Finnie

100

In schedule 2, page 54, line 27, after <livestock)> insert <, and
( ) section 5 (extension of classes of operations in which anaesthetics must be used),>
Ross Finnie

101

In schedule 2, page 54, leave out line 35

21


21

Animal Health and Welfare (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments
Conditions for exercise of powers of slaughter etc.
4, 12, 14, 1, 2, 2A, 10, 6, 8
Slaughter protocols
13, 5, 17, 11, 11A
Compensation
106, 107, 108, 109, 110, 111, 123, 124
Subordinate legislation: procedure etc.
15, 16, 19, 20, 27, 45, 68, 71, 72
Extent of powers
18, 74, 75, 77
National contingency plan
7
Biosecurity codes: outdoor access
112, 114, 115, 117, 118
Biosecurity codes: general
113, 21, 22, 23, 24, 116, 25, 26
Tests and samples
28, 29, 30, 31, 32
Further testing: procedure
119, 120
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Session 2 (2006)

Definition of “animal”
33, 34, 35, 39, 40, 41, 42, 43, 44, 50, 94, 95, 96, 97
Animal gatherings
36, 121, 122
Definition of “premises”
37, 38, 55, 59, 73, 76
Deliberate infection
46, 47, 48, 49, 51, 52, 53, 54
Evidence by veterinary surgeons
56, 58, 62, 81, 82, 85, 92
Appeals against orders
57, 64, 65, 66, 67, 87, 88, 89, 90, 91
Deprivation and disqualification orders
60, 61, 83, 84
Interim orders
63, 86, 93
TSEs
69, 70
Part 2 definitions
78, 125
Unnecessary suffering
102, 103
Mutilation
3
Electric collars
9
Securing welfare of animals
104
Prohibition of the use of certain animals in circuses
105
Destruction of animals in distress
79, 80
Modification of enactments
98, 99 100, 101
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
9th Meeting, 2006 (Session 2)
Wednesday 15 March 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

Also present: Alex Fergusson and Dr Elaine Murray.
Animal Health and Welfare (Scotland) Bill: The Committee considered the
Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 15, 16, 18, 19,
20, 21, 22, 23, 24, 25, 26 and 27.
The following amendments were disagreed to by division—
4 (For 4, Against 5, Abstentions 0)
12 (For 3, Against 5, Abstentions 1)
1 (For 4, Against 5, Abstentions 0)
5 (For 3, Against 6, Abstentions 0)
106 (For 2, Against 5, Abstentions 2)
107 (For 2, Against 5, Abstentions 2)
108 (For 2, Against 5, Abstentions 2)
10 (For 4, Against 5, Abstentions 0)
109 (For 2, Against 5, Abstentions 2)
110 (For 2, Against 7, Abstentions 0)
111 (For 2, Against 5, Abstentions 2)
7 (For 4, Against 5, Abstentions 0)
112 (For 3, Against 5, Abstentions 1)
113 (For 4, Against 5, Abstentions 0)
114 (For 3, Against 5, Abstentions 1)
115 (For 3, Against 5, Abstentions 1)
116 (For 1, Against 6, Abstentions 2)
117 (For 3, Against 5, Abstentions 1)
118 (For 3, Against 5, Abstentions 1)
Amendment 13 was moved and, with the agreement of the Committee,
withdrawn.
The following amendments were not moved: 14, 2, 2A, 17, 6, 11 and 11A.
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Sections 1, 2 and 3 were agreed to as amended.
The Committee ended consideration for the day, section 3 having been
agreed to.
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10:15
On resuming—

Animal Health and Welfare
(Scotland) Bill: Stage 2
The Convener: Agenda item 4 is stage 2 of the
Animal Health and Welfare (Scotland) Bill. Rhona
Brankin, the Deputy Minister for Environment and
Rural Development, is tasked with steering us
through stage 2 from the Executive’s perspective. I
welcome her officials.
I will recap on stage 2 procedure so that
everybody knows where we are from the start.
Members should have before them a copy of the
bill as introduced, the marshalled list of
amendments that was published on Monday—SP
Bill 47-ML1—and the groupings of amendments.
The groupings paper sets out the amendments
in the groups in which they will be debated. The
running order is set by the rules of precedence
that govern the marshalled list. It can be
confusing, but members need to remember to
move between the two papers. I will call
amendments in strict order from the marshalled
list—we cannot move backwards; we must always
move forwards. The target for today is to reach the
end of section 16 of the bill. I will see how we do
on that. If we do not make it, it will not be the end
of the world.
There will be one debate on each group of
amendments. I will call the member in whose
name the first amendment in each group is, to
move that amendment and to speak to all the
other amendments in the group. Members who
have not lodged amendments in a group should
indicate that they wish to speak to amendments by
catching my attention in the usual way. Debate on
the group will be concluded by inviting the deputy
minister or the member who moved the first
amendment in the group to wind up. Only
committee members are entitled to vote.
After we have debated the amendments to a
section, the committee must decide whether to
agree to each section of the bill as a whole. If
members want to, we can have a short debate at
that point if it would be useful to allow discussion
of points that were not raised by amendments.
That is not compulsory.
Those are the ground rules for our debate this
morning. I hope that they are clear for everybody.
Section 1—Slaughter for preventing spread of
disease
The Convener: Group 1 concerns conditions for
the exercise of powers of slaughter. Amendment
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4, in the name of Richard Lochhead, is grouped
with amendments 12, 14, 1, 2, 2A, 10, 6 and 8.
Richard Lochhead (North East Scotland)
(SNP): Amendments 4 and 2A, both in my name,
are similar. They seek to include in the bill an
obligation that the minister, when using the
slaughter powers, must consider the impact of
their use on Scotland’s economy and biodiversity.
That debate cropped up during stage 1. The bill
will give ministers extra powers to slaughter not
only infected animals but any animal that they see
fit to slaughter, which could include wild animals or
companion animals. That is a concern for many
organisations and to members of the committee,
so I seek to provide that the minister must
consider the impact on biodiversity, which could
have implications for the slaughter of rare breeds
and species.
I also seek to provide that the minister must
consider the impact on the economy, as the
slaughter of wild animals on any significant
scale—which would be well within the minister’s
powers under the bill—would have an impact on
Scotland’s rural tourism industry in particular and
its rural economy in general. At stage 1, the
minister assured us that any minister would take
those factors into account before exercising the
slaughter powers. However, there is a common
theme in many of the amendments to section 1, in
which we are being asked to act on faith and to
rely on the minister’s word. Of course, we are
talking about the current minister’s word, but the
bill will affect all future ministers should it be
agreed to, which is why, in some cases,
committee members want those assurances to be
in the bill.
Amendment 4 would insert a paragraph into
schedule 3A of the Animal Health Act 1981 to
ensure that the impact of exercising the slaughter
powers on the economy and on biodiversity would
be considered.
Amendment 2A seeks to amend amendment 2,
in the name of Mark Ruskell, which seeks to
ensure that the minister will take veterinary and
scientific advice before using the slaughter
powers. It would simply add to that amendment a
clause to ensure that the minister will take into
account the impact of using the powers on the
economy and biodiversity.
The committee should support Mark Ruskell’s
amendment 2, which returns to the general theme
of the use of the additional, significant and radical
slaughter powers. Although I understand the need
for ministers to act swiftly in the event of a disease
outbreak, safeguards must be in place to ensure
that the powers are not misused or used in error.
For that reason, I support the proposal to state in
the bill that any action that the minister takes must
be taken only after veterinary and scientific advice
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has been sought. There is widespread support for
that position across the parties, and the committee
expressed sympathy for that position in its stage 1
report.
Amendment 6 is similar to my other two
amendments in the group. It would insert in the bill
an obligation on the minister to take into account
the impact of the use of the slaughter powers on
the economy and biodiversity.
I move amendment 4.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): Amendment 12 is a simplified version of
amendment 2. Given that we have the Minister for
Environment
and
Rural
Development’s
assurances that he would not use the extended
powers of slaughter without first consulting the
relevant scientific and veterinary authorities, there
is no reason why the minister should not want to
have that requirement stated in the bill. As we
heard in the debate last week, the minister is a
reasonable man; however, the legislation will be
there in perpetuity and we do not know who might
follow him. I cannot understand why the minister
would not want to have that provision in the bill.
On Maureen Macmillan’s amendment 14, I am
not sure that we need to go so far as to require the
minister to publish a statement of the reasons for
the use of the powers of slaughter.
Mark Ruskell’s amendment 2 is comprehensive
and I cannot disagree with the thrust of it, but I am
not sure that we need to go into so much detail. I
think that what is suggested in amendment 12 is
enough.
I support Richard Lochhead’s amendments. The
impacts on biodiversity and the economy must be
in ministers’ thoughts when they decide whether to
use the powers of slaughter. I support the
amendments in the names of Richard Lochhead
and Mark Ruskell and my amendment 12.
Maureen Macmillan: The committee has
expressed concern that there should be
transparency in the process by which the minister
reaches his decision on whether to order the
slaughter of animals instead of, for example,
ordering vaccination. The bill will introduce new
powers of slaughter about which the committee
has expressed concerns. The minister has said
that he does not see the need to include in the bill
a requirement for him to take into account
scientific or veterinary advice because he believes
that it would be inconceivable for him to do
otherwise. However, we have expressed concerns
about what might happen if someone else was
minister.
I lodged amendment 14 because there is more
than one way to skin a cat. Perhaps I should not
have used that expression, given that we are
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discussing the Animal Health and Welfare
(Scotland) Bill. I would like to withdraw that
statement.

would be useful, but the important thing is that we
ensure that veterinary and scientific advice is
taken.

It is important that Parliament, the farming
industry and the general public know the reason
why a minister will exercise the slaughter powers
before the slaughter takes place, and that they get
an explanation of why slaughter, rather than
another method of control, is necessary. I will not
list all the details that might be included in such a
statement. Unlike some of my colleagues, I do not
believe in such lists, because something always
gets left out. I would expect such a statement to
refer, as appropriate, to scientific and veterinary
advice, and to the weight that has been given to
economic, environmental or biodiversity factors
and to wild animals and rare breeds.

Vaccination is the other side of the coin. When
ministers make a decision about slaughter, they
will have, equally, to make a decision about
vaccination. With amendment 8, I seek to
introduce
consistency
in
our
approach.
Vaccination should be considered on the basis of
the same veterinary and scientific advice as is
received in relation to slaughter.

Amendment 14 suggests another way of
showing to the public the process that has been
followed, rather than stating in the bill that there is
a requirement for specific consultation. I trust that
the minister will consider that the amendment has
some worth and that its implementation would help
to allay some of the anxieties that remain about
decisions
being
made
without
proper
consideration of all the consequences.
Mr Ruskell: I think that we agree that ministers
need to have wide powers in the event of a
disease outbreak, but we are discussing what
checks and balances need to be put in place. The
concern that we have heard from various
stakeholders, including the NFU Scotland, is about
contiguous culls of apparently healthy animals.
The term “act of faith” has been used. We are
putting a lot of faith in ministers, so it is important
to include checks and balances in the bill, which is
what amendments 1 and 2 would introduce.
I appreciate where Ted Brocklebank is coming
from in amendment 12; he wants to insert a simple
provision. However, its effect would be that
ministers would have to seek veterinary and
scientific advice in situations in which animals are
deceased, for which I do not see the need. We
need scientific and veterinary advice to be brought
into play where animals are not affected by the
disease, have not been in contact with the
diseased animals, have not been exposed in any
way to the disease or have been treated with a
vaccine.
On Maureen Macmillan’s amendment 14, I
agree that a statement is useful and I would
support it as a part of a package, along with the
requirement to take veterinary and scientific
advice, but the amendment only half skins the cat.
A statement would be useful, but it is only part of
the story.
The
provisions
in
Richard
Lochhead’s
amendments on the economy and biodiversity
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Amendment 10 relates to the slaughter of rare
breeds and, once again, would provide a check
and balance that would be worth introducing.
Concerns were expressed in 2001 about the future
of the Herdwick sheep breed as a result of
contiguous culls in England. I urge members to
vote for amendments 1 and 2 and to consider
voting for amendment 14, as part of a package.
10:30
Elaine Smith (Coatbridge and Chryston)
(Lab): The committee is trying to strike a balance
between allowing ministers room to act quickly in
emergencies and ensuring transparency. I am
interested to hear what the minister has to say
about the amendments.
Like Maureen Macmillan, I am a bit wary of lists.
For example, in amendment 4, Richard Lochhead
lists the economy and biodiversity. Should we stop
there or should we start listing things like the
possible impacts on the owners of companion
animals and so on?
Nora Radcliffe: I reiterate the concern that has
prompted the amendments. It is desirable to have
in the bill some assurance that what we expect the
minister to do will be what the minister does.
The Convener: Minister, could you say
something about the powers in the Westminster
Animal Health Act 2002? It has been suggested
that that contains a different way of dealing with
safeguards. Do you have any views, from the
perspective of the Executive, on the different
approaches that have been taken?
I share my colleagues’ view about getting the
balance right in the legislation and I accept what
Mark Ruskell said, in respect of appropriate
checks and balances in the bill, about the amount
of work that will have been done by the Executive
before the slaughter powers are exercised. It
would be interesting to get a sense of your
thoughts on how the checks and balances will
operate, on consulting of stakeholders on a
contingency plan and on the points that Maureen
Macmillan made about the possibility of ministers’
making statements to set out the reasons for
actions that will be taken.
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Rhona Brankin: Amendment 4 would place a
requirement on ministers to consider the impacts
on the economy and, separately, on biodiversity
before they could exercise one or more of the
slaughter powers to prevent the spread of disease,
as provided for in paragraphs 1 to 6 of proposed
new schedule 3A of the Animal Health Act 1981.
On the impact on the economy, ministers have
already given a commitment, in the contingency
plans, to consider how disease-control measures
will affect not only the market in general, but
society and the environment. Later, I will say more
about contingency plans and how our system will
differ from the Westminster system.
On biodiversity, any slaughter of wild or feral
animals must be on a veterinary risk basis and
must first take into account the species and the
degree to which that species will be affected by
the relevant virus strain. The local circumstances
and environment that might give rise to a greater
chance of spreading infection have to be
considered with regard to the intended timing of
slaughter or poisoning and the overall
effectiveness of the measure. Wilder feral animals
tend to avoid areas in which disturbance by people
and vehicles occurs and some animals’ and birds’
natural grooming behaviour suggests that the risk
of spreading disease physically would be minimal.
Experience has shown that the risk of disease
dispersal is greater if action is taken against
specific wild animals or birds. However, in specific
circumstances, European Union legislation can
require that wild animals that are infected and
which pose a disease risk be slaughtered. The
power is, therefore, sought to facilitate the
implementation of those obligations. Therefore, I
urge the committee to reject amendment 4.
On amendment 12, I am aware of the concerns
that members of the committee and others have
expressed about the lack of an explicit
requirement that ministers must take veterinary
and scientific advice before they exercise powers
to prevent the spread of disease. I emphasise that
although the proposed new powers for new
schedule 3A of the Animal Health Act 1981 might
be an appropriate component of a disease-control
strategy, the exercise of those powers would not
be the response of first resort. The first step would
be confirmation of the presence of disease
through veterinary or scientific analysis. In the
initial stages of a disease outbreak, existing
powers in the 1981 act enable us to deal with most
fast-spreading diseases.
In evidence to the committee and during the
stage 1 debate, ministers clarified that before they
can discharge their responsibilities in dealing with
a disease outbreak they must first establish the
existence of the disease, and that the role of
veterinary and scientific advice is self-evident in
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that context. In any determination of how best to
prevent the spread of disease, ministers would
necessarily consider the opinions of relevant
experts.
If amendment 12 were agreed to, the effect
would be explicitly to subject the powers in new
schedule 3A of the 1981 act to a requirement to
take advice. Given that other powers in the 1981
act are subject to no such requirement, an
unintended consequence of agreeing to
amendment 12 could be the implication that
different powers would be exercised in different
ways. The implication might be that ministers
would not need to consult before they exercised
certain powers. I therefore urge the committee not
to agree to amendment 12.
We agree with the principles behind amendment
14. The exercise of the new powers in new
schedule 3A would be a matter of substantial
public interest and amendment 14 seeks to
provide for transparency that would improve
understanding of how a decision had been
reached, how a decision would be implemented
and the benefits that proposed measures would
bring. The statement that is envisaged in
amendment 14 would not only give the veterinary
and scientific justification for a decision, but would
encompass the wider stakeholder dialogue that
had helped to inform the decision, which would
include farming interests and others with an
interest in eradicating disease quickly and
effectively, such as representatives of the rural
economy and rural society. We will consider the
matter with a view to lodging an amendment at
stage 3. I therefore ask the committee not to agree
to amendment 14 and to allow us to consider the
matter further.
Amendments 1 and 2 would require ministers to
be satisfied on the basis of scientific and
veterinary advice that the slaughter of animals,
birds or amphibians that
“are not affected with the disease or suspected of being so
affected … are not and have not been in contact with
animals, birds or amphibians affected with the disease …
have not been in any way exposed to the disease … or
have been treated with serum or vaccine (or both) against
the disease”

was necessary to prevent the spread of disease.
The implication of the amendments is that advice
would not be required if animals, birds or
amphibians were diseased or suspected of being
diseased, or if they had been exposed to disease
through contact with diseased animals, for
example.
Amendments 1 and 2 would require ministers to
be satisfied that slaughter was necessary to
prevent the spread of disease. However, in the bill
the purpose test for the use of slaughter powers in
proposed new schedule 3A of the 1981 act is that
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the powers can be used
“with a view to preventing the spread”

of disease and when the Scottish ministers think
fit. The slaughter powers could therefore be used
not just if slaughter was essential to the prevention
of the spread of disease, but if slaughter would
contribute to prevention of the spread of disease
and was appropriate in the circumstances. The
purpose test acknowledges that quick action to
curb the spread of disease is central to disease
control.
Disease spread can be prevented by a range of
measures, which include slaughter, and it might be
possible to prevent disease spread without the use
of slaughter powers. However, such action might
not be as effective as slaughter and might mean
that more animals were affected before the spread
of the disease was arrested.
In previous evidence to the committee and
during stage 1, ministers made it clear that in
discharging their responsibilities in dealing with a
disease outbreak, they must first establish the
existence of the disease, in which the role of
veterinary and scientific advice is self-evident. In
any determination of how best to prevent the
spread of a disease, ministers would necessarily
need to consider the opinions of relevant experts.
For those reasons, I urge the committee to reject
amendments 1 and 2.
Amendment 2A would require ministers to take
account of the impacts of slaughter on the
economy and biodiversity only in relation to the
slaughter of animals that were not diseased or
suspected to be diseased; that were not and had
not been in contact with or exposed to diseased
animals; or that had been treated with serum or
vaccine against the disease. Animals that were
known to be diseased, that were suspected to be
diseased or that had been in contact with diseased
animals or exposed to disease could be
slaughtered without any consideration of the
impacts of their slaughter on the economy and
biodiversity. Thus, amendment 2A presents only a
partial picture of the wide range of factors that
must and would be taken into account in all
aspects of the disease-control response. For those
reasons, I urge the committee to reject
amendment 2A.
Amendment 10 seeks to amend section 2. It
would place on ministers an expressed statutory
requirement to take scientific advice before
causing the slaughter of animals or birds of “rare
breed or type” that are covered by the section. The
implication is that ministers would have to satisfy
themselves, on the basis of that evidence, that it
was necessary or desirable to slaughter for the
purpose of securing, or contributing to the
securing of, disease-free status. In practice, during
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an outbreak of an exotic disease, rare breed or
type animals or birds—if treated or vaccinated—
would not be expected to be slaughtered merely to
obtain international disease-free status, but would
have been vaccinated or treated to live. However,
if disease suspicions arose, slaughter would be
carried out under the existing powers in the Animal
Health Act 1981. I emphasise that the provisions
in section 2 provide for flexibility in achieving
international disease-free status during a
potentially complex exotic disease situation. I
therefore ask the committee to reject amendment
10.
Amendment 6 would require ministers to
consider the impacts on the economy and
biodiversity before slaughtering any serum-treated
or vaccinated animals or birds. Proposed new
section 16B of the 1981 act will provide for the
slaughter of serum-treated or vaccinated animals
or birds for the purpose of securing, or contributing
to the securing of, disease-free status—potentially
to reopen our international markets early for the
benefit of our meat and allied industries.
On the impact on the economy, ministers have
already given a commitment, in our contingency
plans, to consider how disease-control measures
affect not only the marketplace in general, but
society and the environment. On biodiversity, it is
unlikely that during a disease outbreak wild or feral
animals would have been treated or vaccinated,
given the risk that disease dispersal will disturb of
their habitats. Zoo or rare-breed animals, however,
may have been vaccinated. Therefore, in their
case, daily disease inspection and surveillance
would be likely, with the result that only if disease
became evident or suspected would prompt action
be taken, which would most likely be slaughter,
under the existing powers in the 1981 act. It is
unlikely that such animals would be slaughtered
simply so that we could to obtain disease-free
status. I therefore urge the committee to reject
amendment 6.
10:45
Amendment 8 would place a requirement on
ministers, when seeking to prevent the spread of a
disease, to seek the advice of the veterinary and
scientific professions before ordering the treatment
or vaccination of any animals or birds. Ministers
would be required to be satisfied, on the basis of
that advice, that it was necessary to treat or
vaccinate the animals or birds in order to prevent
the spread of the disease. That would apply to the
treatment of any animal or bird, irrespective of
whether it was exposed to disease, in contact with
a diseased animal or bird, or in an infected area.
That is a more rigorous requirement than is
currently provided in the proposed new section
16(1A) of the 1981 act. Proposed new section
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16(1A) would allow treatment or vaccination to be
used when the Scottish ministers considered such
action an appropriate contribution to preventing
the spread of disease, rather than make such
action essential or indispensable to the aim of
preventing the spread of disease.
It is self-evident that, in considering the policy of
exotic disease control in the face of its spreading,
ministers must act responsibly. Ministers will be
informed by veterinary and scientific advice on the
merits or demerits of treatment with serum or,
more likely, vaccination of animals and/or birds
against a particular strain of the relevant disease. I
therefore urge the committee to reject amendment
8.
The convener asked me to deal specifically with
what happens at Westminster. I understand that,
at Westminster, a specific protocol is examined
and consulted on every year. That is a different
way of approaching the matter. In Scotland, we
have specific contingency plans, which are
reviewed regularly; in fact, they can be reviewed
three times a year. For example, a contingency
plan for avian flu was updated recently. We think
that the contingency planning that we have in
Scotland, with the consultation and openness
around that as well as the additional commitment
to increase transparency to Parliament, provides a
system that is responsive and in which ministers
can move quickly. We develop the contingency
plans based on consultation of key stakeholders,
and we are able to move quickly when necessary.
The Convener: Thank you. I ask Richard
Lochhead to wind up the debate and to state
whether he wishes to press or withdraw
amendment 4.
Richard Lochhead: I wish to press amendment
4. The debate that the committee is having with
the minister over whether an act of faith is required
or whether the assurances and safeguards should
be provided in the bill is on-going. Although I
recognise the minister’s concession to Maureen
Macmillan on amendment 14 and accept the need
for us not to support that amendment but to allow
the minister time to lodge a similar amendment at
stage 3, I think that many of the other
amendments should be supported.
I was slightly confused by the minister’s
suggestion that, if we were to place conditions on
some powers in the bill, those conditions would
not apply to other powers in the 1981 act. As far
as I can see, the powers that we are discussing
concern the slaughter of animals, and the issue
that is causing great concern is the proposal for
additional slaughter powers in wide-ranging
circumstances. The assurances that we seek on
the slaughter of animals need to be included in the
bill; it is a bit of a red herring to suggest that those
conditions would somehow not apply to other
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powers elsewhere. I do not think that the argument
that the minister has put forward stands up;
therefore, I wish to press amendment 4.
The Convener: The question is,
amendment 4 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 4 disagreed to.
The Convener: Amendment 12, in the name of
Ted Brocklebank, has been debated with
amendment 4.
Mr Brocklebank: I intend to move amendment
12. Like Richard Lochhead, I found the minister’s
response, in which she cited the 1981 act,
unconvincing. The minister says that it is selfevident that ministers would take scientific and
veterinary advice, so I fail to understand why that
simple provision should not be included in the bill.
Amendment 12 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 12 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 12 disagreed to.
The Convener: Group 2 is on slaughter
protocols. Amendment 13, in the name of
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Maureen Macmillan, is grouped with amendments
5, 17, 11 and 11A.
Maureen Macmillan: Amendments 13 and 17
are probing amendments. The minister dealt with
some of the issues when she addressed group 1. I
want to find out why we do not have protocols,
similar to those that the Department for
Environment, Food and Rural Affairs has in place,
which outline the factors that are to be taken into
account when decisions on slaughter are made.
Amendments 13 and 17 propose that such
documents should be prepared.
Such protocols could act as safeguards against
future unsound decisions. I do not maintain that
we should have them just because DEFRA has
them, but perhaps the minister could give a more
detailed explanation of why we are not being
offered them and what safeguards, if any, are
being proposed instead. The protocols that are
proposed in amendments 13 and 17 are fairly
open-ended—I am simply asking for the principal
factors that will be taken into account when
slaughter is being considered to be put on the
record; I am not asking for a list of all the criteria to
be provided, as some of my colleagues have
done. I would have thought that it would not be too
inflexible to have protocols such as those that
amendments 13 and 17 envisage.
I move amendment 13.
The Convener: I invite Mark Ruskell to speak to
amendments 5, 11 and 11A and the other
amendments in the group.
Mr Ruskell: I will deal with amendment 11 first,
which proposes to insert in the 1981 act a
requirement that a slaughter protocol be produced
for Scotland. That act required the production of
such a protocol for England and Wales and I see
no reason why such a protocol should not be
produced for Scotland, which would ensure
greater consistency throughout the United
Kingdom.
Amendment 13, in the name of Maureen
Macmillan, picks out two elements of a slaughter
protocol:
“the principal factors to be taken into account”

and
“the means by which a particular decision to exercise the
powers may be reviewed.”

However, I would say that that we need a full
slaughter protocol. We must be able to examine
the purposes for which any power to carry out
slaughter will be exercised, as is set out in
subsection (2)(a) of the new section that
amendment 11 seeks to insert in the 1981 act, and
the procedures that will be followed, as is outlined
in subsections (2)(c) and (2)(d) of the proposed
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new section. If we do not have an understanding
of what the procedures are, it will not be possible
to challenge them.
At stage 1, a number of members—including
Elaine Smith—expressed concern about the
procedures that are used to handle situations
involving sensitive emotional issues to do with
pets, sanctuary animals, rare breeds or wild
animals. The fact that we did not have the right
procedures in place was a problem during the
foot-and-mouth outbreak in 2001; the whole
process was slowed down as a result. We need to
be clear about the procedures that are to be
followed in such circumstances, so we must have
in place a protocol for dealing effectively with
those sensitive issues right from the outset.
An important point is that amendment 11 would
also require that people are given an opportunity
to have an input into, and be consulted on, the
protocol. I heard the minister’s argument on that
issue—I will return to it later when we debate
contingency plans—but consultation has not
always been completely adequate, so it is
important that we put in place a statutory
requirement for consultation.
Amendment 11A is an option for the committee.
As I argued in the previous group of amendments
in respect of scientific and veterinary advice, I
believe that a rigorous process should also be
applied to the slaughter of vaccinated animals. For
that reason, amendment 11A provides the
committee with the option of applying the
slaughter protocol to vaccinated animals as well.
Amendment 5 is an alternative to amendments
11 and 11A, which replicate the law in England
and Wales. Amendment 5 draws out the concerns
that were reflected in the committee’s stage 1
report. As Elaine Smith and others have
commented, the treatment of animals that are kept
as pets or in animal sanctuaries and of rare
breeds and wild animals needs to be handled
sensitively. We should ensure that appropriate
protocols are put into place for that.
I urge the committee to vote for amendment 11
and to consider amendment 11A. Members should
also consider amendment 5 as an alternative to
amendments 11 and 11A.
Nora Radcliffe: When the minister responds to
the debate, I would find it helpful if she could
expand on whether the Executive’s contingency
arrangements and the DEFRA protocol are really
the same thing. I do not really care what the
procedures are called as long as they deliver. Will
the minister clarify how our contingency
arrangements compare with the DEFRA protocol?
In what ways are they the same and how do they
differ? Perhaps they address the same problem in
different ways but with the same outcome.
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Elaine Smith: Will the minister talk us through
what would happen to companion animals, which
Mark Ruskell raised, in the circumstances that we
are discussing? If she will not accept the
amendments, I ask her to concentrate in her
response on why a protocol is unnecessary. The
treatment of companion animals has been a
concern for many people, including me.
The Convener: I have a couple of questions.
Mark Ruskell made a critical point about
procedures—indeed,
his
and
Maureen
Macmillan’s amendments provide a useful
opportunity to debate such issues. To what extent
is there a substantive difference between a
contingency plan and a protocol? I feel that we are
perhaps using a contingency plan as a way of
addressing some of the issues that Mark Ruskell
identified, but some of the procedural issues are
critical.
During our stage 1 consideration of the bill, one
could sense that people were still dissatisfied with
their exclusion from the process during the most
recent outbreak of foot-and-mouth disease. There
is perhaps a need to give people a sense of the
process of consultation that will be involved in a
contingency plan and the extent to which that will
differ from what has happened in the past.
We need to clarify the next bit of the process
and what happens when people have been
consulted but are unhappy with the result. That is
different from not being consulted at all. How will
that be resolved in the contingency plan? For
example, given the range of different interests and
the different animals and circumstances involved,
what will happen when disagreements arise in
consulting stakeholders? Will such matters be
simply for ministers’ judgment? Will ministers
publish the reasoning for their judgments on the
contingency plans? It would be helpful if people
knew that they will be consulted and what will
happen to their comments thereafter. That stage in
the process will be absolutely crucial if the new set
of arrangements is to be successful. I will be
interested to hear the minister’s answer on those
points.
I am grateful to Mark Ruskell and Maureen
Macmillan for their detailed suggestions, which
allow us to test what should be on the face of the
bill and make a judgment about how the
contingency plans are meant to work in practice.
11:00
Rhona Brankin: I will deal first with
amendments 13 and 17. The danger with the
disease control slaughter protocol that is
envisaged in amendment 13 is that such a
protocol could be too restrictive in what could be a
fast-moving disease situation in which the
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causative agent may be capable of rapid mutation
into a strain that could have different
epidemiological characteristics. A protocol that
was designed for the known behaviour of the
disease agent could prove inadequate if such a
mutation occurred. In the time that was required to
amend the protocol, the disease could take hold,
which could mean that more onerous control
measures were required than would be the case if
a more flexible approach were taken.
I emphasise that the Executive has a welldeveloped contingency planning framework for
national and local levels. Those contingency plans
set out the decision-making process and are
subject to regular testing and review. Updated
plans are published and widely distributed. Each
Executive contingency plan includes a section that
is entitled “Disease Response Assumptions”, in
which the available disease-control options are
discussed and the policy on the use of each
control method is made clear. That fulfils not only
the purpose of the slaughter and vaccination
protocols that amendments 13 and 17 suggest,
but a wider function of informing plan users of
other options that may be used, if the disease
situation warrants them. The key point is that a
wide range of stakeholders is consulted.
Consultation took place recently because of the
threat of avian influenza.
As enabling legislation, the bill is intended to
cover a wide range of diseases. The options for
disease control of several major diseases are set
out in detail in the relevant European directives
and in the domestic legislation that transposes
them. The Executive has a policy of full public
consultation on directives and on draft legislation.
Therefore, the powers that are available to the
Scottish ministers to fight diseases and the
controls on the exercise of those powers are clear.
In those circumstances, the extra control
processes in the amendments are unnecessary.
We are not convinced that the same arguments
apply to our undertaking to review amendment 14,
which we have discussed. I agree with the
principles behind amendments 13 and 17, which
appear to seek greater transparency in the use of
the slaughter power, and we will consider that in
the context of amendment 14. That will help to
ensure the appropriate use of the power. I ask the
committee to reject amendments 13 and 17.
Nora Radcliffe asked how contingency plans
relate to English protocols. The English protocols
set out in detail the factors that will be taken into
consideration. As I have said, we believe that
doing that would reduce our flexibility. The
contingency plans set out how the disease-control
response will operate and the factors that will
guide our considerations, so the factors in the
English protocols are in the contingency plans.
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The contingency plans include a statement on
disease-control options, which fulfils the basic role
of a protocol. That explains the available options
and leaves us able to respond to a situation.
Elaine Smith mentioned companion animals.
Some species—including livestock species—that
are kept as pets can be susceptible to exotic
notifiable diseases. We must be able to make a
full veterinary risk assessment and a biosecurity
assessment before deciding whether to exempt an
animal from slaughter.
The slaughter of certain animals protocol that
amendment 5 proposes would contain a high level
of substantive and procedural detail, which would
minimise the scope for flexibility in dealing with
what are often complex exotic disease situations.
As I explained, the Executive has a policy of full
public consultation on European directives and on
draft legislation. Therefore, the powers that are
available to Scottish ministers to fight diseases
and the controls on the exercise of those powers
are clear. Those controls include derogations to
exempt from slaughter certain categories of
animals
“provided that such derogations do not endanger disease
control”—

that is, there should be exemplary biosecurity.
With respect to avian influenza, for example,
derogations could apply to
“a non-commercial holding, circus, zoo, pet bird shop,
wildlife park, a fenced area where other captive birds are
kept for scientific purposes or purposes related to the
conservation of endangered species or officially registered
rare breeds of other captive birds … provided that such
derogations do not endanger disease control.”

In those circumstances, the extra control process
that would be added as a result of agreeing to
amendment 5 is unnecessary.
Given that background and policy, I emphasise
that animals or birds can be exempted from
possible slaughter only on the basis of a veterinary
risk assessment. Much depends on the nature of
the disease and the virus in question as well as on
biosecurity and other measures such as
movement tracings being in place not only at the
outset of the outbreak, but some time before it. For
the reasons that I have given, amendment 5 is
unnecessary and I ask members, therefore, to
resist it.
I turn to amendments 11 and 11A. I have
already explained our views on disease control.
The proposed protocol would contain a high level
of substantive and procedural detail, which would
minimise the scope for flexibility in dealing with
what are often complex exotic disease situations.
The time that is taken to change, consult on and
publish a revised protocol could be detrimental to


34

2872

effective disease control. Therefore, I urge
members to resist amendments 11 and 11A.
Maureen Macmillan: I am grateful for the
minister’s comments on my amendments. I did not
expect to get much comfort and so I am pleased
that she said that their spirit will be considered to
find out whether it can somehow be incorporated
into the legislation. As a result, I seek to withdraw
amendment 13.
Amendment 13, by agreement, withdrawn.
Maureen Macmillan: I will not move
amendment 14 because of what the minister said
about considering lodging an amendment at stage
3.
Amendment 14 not moved.
The Convener: Amendment 1, in the name of
Mark Ruskell, has been debated with amendment
4.
Mr Ruskell: I still think that there is a
fundamental area of disagreement and that
stakeholders, especially those in rural Scotland,
will have substantial concerns. Therefore, I will
press amendment 1.
Amendment 1 moved—[Mr Mark Ruskell].
The Convener: The question is,
amendment 1 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 1 disagreed to.
Mr Ruskell: Amendment 2 is consequential to
amendment 1, so I will not move it.
Amendment 2 not moved.
The Convener: Amendment 2A falls because
amendment 2 has not been moved.
Amendment 5 moved—[Mr Mark Ruskell].
The Convener: The question is,
amendment 5 be agreed to. Are we agreed?
Members: No.

that
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The Convener: There will be a division.

setting the rate, to make different provision for
different cases and circumstances.

FOR
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 5 disagreed to.
The Convener: Group 3 is on compensation.
Amendment 106, in the name of Ted Brocklebank,
is grouped with amendments 107 to 111, 123 and
124.
Mr Brocklebank: As the convener said, this
group of amendments deals with compensation.
Compensation provisions should reflect a fair
valuation of the animal immediately before the
outbreak of the disease, slaughter or seizure, as
the case may be. The bill should state that
valuations will be made on an individual basis and
should not be based on tabular or average values.
As the bill is drafted, when ministers slaughter
animals, they will have unlimited discretion over
the amount of compensation. However, if a live
animal is seized under section 7 of the bill,
compensation will be its value at that time. There
seems to be no rationale for that. If ministers are
prepared to compensate on seizing an animal,
they should be prepared to compensate in the
same way on slaughtering it. To give such wide
discretion
on
valuing
compensation
for
slaughtered animals means that there is no
certainty that farmers will be compensated
anything other than a nominal sum.
I move amendment 106.
The Convener:
comments?

Does

anyone

have
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any

Members: No.
The Convener: Therefore, I invite the minister
to speak to the group.
Rhona Brankin: I will speak to amendments
106 to 111 inclusive, and amendments 123 and
124.
The bill provides that Scottish ministers must
pay compensation for animals or poultry, as
defined in section 87 of the 1981 act, that are
required to be slaughtered in a disease outbreak.
As introduced, the bill allows for the rate to be set
out in secondary legislation and for ministers, in

Specifying that the rate must be the market
value of the animal on the day before it is
slaughtered would restrict ministers to paying that
value and nothing else at a time when the market
for the animals in question might have plummeted
or be non-existent. Under the bill as introduced,
ministers would have considerably more flexibility
and could look at the normal market value, take an
average price over a set period, or provide for
compensation at restocking prices, depending on
all the circumstances at the time of the outbreak.
Such circumstances can vary greatly depending
on the disease, whether it is known or entirely
new, and the species affected. For example, a
new disease could mean that a wide range of
creatures was susceptible. For those reasons, it
would be irresponsible of ministers and for the
taxpayer, and possibly unduly harsh on the
owners of the animals concerned, to agree to the
amendments.
In practice, it is also unrealistic to guarantee
that, in a fast-spreading disease outbreak, each
animal’s market value will be assessed on the
basis of its value the day before its slaughter. For
example, in a poultry disease scenario, a
simplified and acceptable compensation formula is
the best approach, and so-called table or book
valuations are a long-accepted practice.
For all those reasons, I urge the committee to
reject amendments 106 to 111.
I turn to amendments 123 and 124. The purpose
of section 7 is to provide ministers with powers to
seize and dispose of anything that it appears to
them might be capable of carrying or transmitting
certain diseases. The relevant diseases are those
in respect of which a power of slaughter is
exercisable under or by virtue of: new section 16B
of the 1981 act, relating to slaughter of treated
animals; new part 2B, relating to transmissible
spongiform encephalopathies; or new schedule
3A, relating to slaughter for preventing the spread
of disease. They include, for example, foot-andmouth disease and diseases of poultry.
Section 7 obliges ministers to pay compensation
for those things seized by them that are not
carcases of animals or things produced by or
obtained from those animals. Examples could
include infected implements or equipment and
animal housing or bedding. Section 7 also allows
ministers, at their discretion, to pay compensation
for seized carcases or other things obtained from
or produced by animals. Examples could include
milk or dung. The effect of amendments 123 and
124 would be to require that, where compensation
was payable, the amount of compensation would
be based on an individual valuation of every item,
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to determine its market value immediately before it
was seized. That would introduce a heavy and
impractical administrative burden that would be
costly and time consuming to all concerned.
I urge the committee to reject amendments 123
and 124.
11:15
The Convener: I invite Ted Brocklebank to wind
up and say whether he wishes—
Richard Lochhead: I wanted to respond to the
minister.
The Convener: I asked members earlier
whether they wanted to speak in the debate.
Richard Lochhead: How can we respond to the
minister if we are not allowed to speak?
The Convener: You can ask the minister
questions, as others have done, or make points to
her during the open debate.
Richard Lochhead: I wanted to be supportive
of the minister.

The Convener: Ted Brocklebank has the last
word. Does he wish to press or withdraw
amendment 106?
Mr Brocklebank: I will press the amendment.
The Convener: The question is, that
amendment 106 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS

Mr Brocklebank: I take on board some of the
minister’s points, but I believe that the only
equitable way to compensate for loss of animals,
whether they are seized or slaughtered, is to pay a
market value ascertained from individual
valuations rather than average or tabular figures.
That has two benefits: first, it maintains confidence
in the sector and enables farmers to restock
quickly once the disease is eradicated; and
secondly, it encourages farmers to be co-operative
with the state veterinary service and others. That
will combine to ensure that any disease outbreak
is dealt with quickly and efficiently.

The Convener: The question is, that
amendment 107 be agreed to. Are we agreed?

FOR

I want to ask the minister a question about the
slaughter of fish in fish farms. Are fish farms
covered by the legislation? What compensation
might be payable in such circumstances?

ABSTENTIONS

Rhona Brankin: Disease control in aquaculture
is administered under separate legislation, in
recognition of the different approach required to
deal with disease in an aquatic environment.
However, Mr Brocklebank will be aware that, in
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advance of the proposed legislation on
aquaculture, we have consulted on a discretionary
power to provide compensation for the effects of
fish disease. That will be introduced in the
aquaculture and fisheries bill in June.

The Convener: I saw everybody clock it when I
asked the question. I can invite other members to
speak at my discretion, but the convention is to let
the minister in towards the end of the debate so
that she can pick up on all the points raised by
colleagues. However, we will get it quietly on the
record that you are supportive of the minister—it is
not often that I hear that.

The Convener: You are meant to have the last
word on the amendments. However, I have
discretion to invite the minister to say something
briefly about the fish farm issue. It might help us.
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Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 106 disagreed to.
Amendment 107 moved—[Mr Ted Brocklebank].

Members: No.
The Convener: There will be a division.
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 107 disagreed to.
Amendment 108 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 108 be agreed to. Are we agreed?
Members: No.
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The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 108 disagreed to.
The Convener: Group 4 is on subordinate
legislation procedure. Amendment 15, in the name
of the minister, is grouped with amendments 16,
19, 20, 27, 45, 68, 71 and 72.
Rhona Brankin: The amendments are all
technical amendments dealing with the procedure
for
subordinate
legislation.
They
reflect
commitments made in the light of the Subordinate
Legislation Committee’s report on the bill.
Amendments 15 and 19 amend sections 1 and 2
of the bill respectively. Amendment 15 provides
that an order made under paragraph 8(1) of new
schedule 3A to the Animal Health Act 1981,
prescribing the amount of compensation for
animals slaughtered under any of the powers of
slaughter in that schedule, is subject to class 5
negative procedure, rather than class 7 procedure.
Under class 7 procedure, an instrument does not
require to be laid before the Parliament. The
Subordinate Legislation Committee raised the
issue during its consideration of the bill, and we
have responded positively.
A similar situation arises with amendment 19,
which provides that an order made under new
section 16B(6) of the 1981 act, prescribing the
amount of compensation for animals slaughtered
under the powers of slaughter in section 16B(4), is
subject to class 5 negative procedure rather than
class 7 procedure.
I will provide background on amendments 16,
20, 27 and 45. When the Subordinate Legislation
Committee considered the bill, it recommended
that the maximum level of parliamentary scrutiny
be applied in each instance where emergency
powers are sought. It recommended that the
emergency 28-day affirmative procedure should
be used only where necessary and with an
explanation to the Parliament.
Accordingly, amendment 16 is drafted to require
that an emergency order to specify diseases of
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animals and describe animals that may be
slaughtered under paragraph 6 of new schedule
3A must include a description of the emergency
giving rise to the need to use the emergency
procedure for the making of the order.
Amendment 20 is drafted to require that an
order under new section 16B(2), specifying
diseases of animals to which the slaughter power
in section 16B(4) shall apply, must include details
of the circumstances giving rise to the need for
such an order.
Amendment 27 is drafted to require that an
emergency biosecurity order must include a
description of the circumstances giving rise to the
need to use the emergency procedure for the
making of the order.
Amendment 45 is drafted to require that an
order modifying the list of specified diseases in
inserted schedule 2B to the 1981 act must also
state the reasons for making such an order to
modify the list.
Amendments 68, 71 and 72 relate to section 10,
which inserts new part 2B on TSEs—as the
committee knows, those are transmissible
spongiform encephalopathies—into the 1981 act.
Amendments 68 and 71 are technical
amendments. The purpose of amendment 72 is to
provide that any compensation orders that are
made under new section 36V(1) of the 1981 act
will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. That meets
the concerns of the Subordinate Legislation
Committee, which it expressed in its report on the
bill.
Section 91 of the 1981 act provides that ordermaking powers are exercisable by statutory
instrument. Amendment 68 ensures that the
regulation-making powers in new section 36O(1)
of the 1981 act are also exercisable by statutory
instrument. Amendment 71 is consequential to
amendment 68. Given the combined terms of
section 91 of the 1981 act and our revision of new
section 36O, the provisions in amendment 68
result in new section 36W(1) being superfluous; it
is therefore removed by amendment 71.
Amendment 72 removes the exception for
compensation orders from new section 36W(2) of
the 1981 act. As introduced, new section 36W(2)
would provide that all statutory instruments that
were made under the new part 2B powers, except
compensation orders, were subject to the negative
procedure. As the compensation orders would
have been made under class 7 procedure, they
would not have been required to be laid before the
Parliament. The removal of the exception provides
that
all
statutory
instruments,
including
compensation orders, are subject to the class 5
negative procedure. I ask the committee to agree
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to amendments 15, 16, 19, 20, 27, 45, 68, 71 and
72.
I move amendment 15.
The Convener: Thank you, minister. I invite
colleagues to comment on the amendments in the
group.
Nora Radcliffe: I welcome the amendments.
Their provisions expand considerably the degree
of scrutiny that the Parliament will have over the
actions that will be taken under this legislation.
That is to be welcomed.
The Convener: As there are no further
comments, I think that there is no need for you to
wind up, minister.
Amendment 15 agreed to.
Amendment 16 moved—[Rhona Brankin]—and
agreed to.
Section 1, as amended, agreed to.
Section 2—Slaughter of treated animals
Amendment 10 moved—[Mr Mark Ruskell].
The Convener: The question is, that
amendment 10 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 10 disagreed to.
Amendment 17 not moved.
The Convener: Group 5 is on the extent of
powers. Amendment 18, in the name of the
minister, is grouped with amendments 74, 75 and
77.
Rhona Brankin: The amendments relate to
sections 2 and 11 of the bill. They are technical
amendments to clarify the extent of powers. They
clarify the powers of entry that are exercisable in
connection with the slaughter powers that are
specified in new section 62G(2) of the 1981 act;
the extent of the purposes for which powers of
entry may be authorised under warrant; and the
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extent of the powers that are ancillary to the
powers of slaughter.
Amendment 18 is consequential on amendment
75. It will remove new section 16B(5) of the 1981
act, as amendment 75 renders that provision
superfluous. Amendment 74 will amend new
section 62G(2) of the 1981 act to clarify that the
power of entry conferred by that section extends
not just to entry for the purposes of ascertaining
whether a power of slaughter should be exercised
and to carry out the slaughter, but entry to take
other action in connection with the slaughter.
11:30
Amendment 75 will insert a new subsection
clarifying that the slaughter powers in new section
62G(2) of the 1981 act extend not just to the
slaughter of the animals, but to any related action
to that end, such as rounding animals up.
Amendment 77 will make a provision, similar to
that which amendment 74 makes, in relation to the
power of entry authorised under a warrant. The
power of entry that may be authorised will extend
to a power to ascertain whether any of the relevant
powers should be exercised and a power of entry
to exercise any of the relevant powers or take
other action in connection with the exercise of the
power of slaughter. I ask the committee to agree
to amendments 18, 74, 75 and 77.
I move amendment 18.
Amendment 18 agreed to.
Amendment 6 not moved.
Amendment 109 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 109 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 109 disagreed to.
Amendment 110 moved—[Mr Ted Brocklebank].
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The Convener: The question is, that
amendment 110 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
2, Against 7, Abstentions 0.
Amendment 110 disagreed to.
Amendment 111 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 111 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 111 disagreed to.
Amendments 19 and
Brankin]—and agreed to.

20

moved—[Rhona

Section 2, as amended, agreed to.
After section 2
Amendment 11 not moved.
The Convener: Amendment 11A is pre-empted.
Before section 3
The Convener: Group 6 is on the national
contingency plan. Amendment 7 is the only
amendment in the group.
Mr Ruskell: I will summarise where I think we
are up to in this debate. The situation in England
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and Wales is that there is statutory provision for a
national contingency plan and for slaughter
protocols, with detail in the legislation. I think that
the minister has confirmed this morning that that is
not the approach in Scotland. The approach here
is to focus on the national contingency plan, and
there are elements contained in that contingency
planning process of what would be called a
protocol in England and Wales. My concern
remains that we do not have a light legislative
framework in the bill for a national contingency
plan to reflect the distinctive Scottish approach. I
think that we need one.
Amendment 7 reflects the provisions relating to
England and Wales and the need for certain
elements of a national contingency plan. I will run
through the provisions. There must be a
document—a plan—which must be prepared first
as a draft. That draft must go to representative
persons and organisations, and there must be a
process for amending it. The plan must also be
laid before the Parliament and published in a way
that ministers think fit. Those are all important,
necessary statutory requirements.
Members might say that ministers are
addressing the matter anyway—the avian
influenza contingency plan has just been
published—and that they are continually talking to
stakeholders about it. I question whether that is a
perfect process, however. We know that one of
the biggest of the stakeholder groups that will be
affected by avian influenza and by the difficult
decisions that need to be taken to tackle it is the
outdoor organic poultry industry. Unfortunately,
that industry was not consulted in the production
of the avian influenza contingency plan. I think that
that is a problem. If provisions such as those in
amendment 7 were included in the bill, it would
ensure that those very important stakeholders
were required under statute to be consulted about
the production of the plans.
I therefore propose a light legislative framework.
If the minister feels that it is inappropriate or that it
could be improved upon, I will be prepared to
withdraw the amendment on the basis that the
minister will lodge an appropriate amendment at
stage 3, reflecting what needs to be included in a
Scottish contingency plan for the various diseases
and outlining a statutory process for arriving at
that.
I move amendment 7.
Nora Radcliffe: I ask the minister, when she
responds, to outline what the statutory
requirements are for the contingency planning that
the Executive does. We have been told about the
statutory underpinning of it, but where is the
statutory requirement for contingency plans? It
would be useful to know about that.
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The Convener: I am interested in the scope of
the consultation under the current arrangements. I
was not previously aware of what Mark Ruskell
has just said, although I was aware of the point
that he made about the restrictions and about who
had actively been consulted. The issue concerns
the publicity around contingency planning. The
issues concerning owners of free-range or organic
flocks have been covered extensively in the press.
I wonder if we could use an example to see how
the process would work and to ascertain how
people’s interests are safeguarded. It would be
useful to test that when we are debating whether
to amend the detail of the bill as Mark Ruskell
suggests we do.
Rhona Brankin: There is no need for the bill to
contain a requirement to have a national
contingency plan for dealing with the diseases
specified in section 32E of the Animal Health Act
1981. Our belief is that Scottish industry
stakeholders and others who are closely
associated with them prefer an approach that is
focused according to disease risk, as has been
adopted in the Executive’s respective existing
contingency plans.
We have already consulted on and published
two contingency plans, one for foot-and-mouth
disease and the other for avian influenza and
Newcastle disease. There is an EU requirement to
produce such plans under the relevant directives.
Animal disease contingency planning is, and must
be, an on-going process, governed by veterinary
risk assessment and addressed at the regular
stakeholder meetings that my officials hold with
relevant interest groups.
For example, the foot-and-mouth disease
contingency plan has been revised regularly since
2002 and an updated version of the avian
influenza and Newcastle disease contingency
plan—which was first issued in October 2005—
was issued in February 2006, to reflect changes in
our understanding. A further revision is planned
shortly to reflect recent Commission decisions. We
work closely with poultry keepers on the issue and
will continue to do so. As a result of a request from
them, specific additional information has been
provided in the form of a leaflet for poultry keepers
in Scotland. As I said, the Executive’s contingency
plans include a section entitled “Disease
Response Assumptions”, in which the available
disease control options are discussed and the
policy on the use of each control method is made
clear. That has the wider function of informing
users of other options that may be used if the
disease situation warrants that.
In short, the Executive already has in place a
requirement for contingency plans, as sought in
amendment 7. However, that requirement is more
risk-based and flexible, to support rapid and
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effective eradication of disease. I re-emphasise
that consultation with stakeholders is on-going. In
our consultation with stakeholders on avian
influenza, organic producers were included in
discussions. However, we are conscious that we
need to develop links further. The Foot-and-Mouth
Disease Order 1983 includes a legal requirement
for a plan to exist and similar provision will feature
in the forthcoming avian influenza legislation. I
reassure the committee that we are absolutely
committed to stakeholder consultation—we have
engaged in it and will continue to do so.
Mr Ruskell: I hear what the minister says about
the EU requirement for a plan, but there is no due
process in statute about how the plan is to be
arrived at. During stage 1, the minister said that
the checks and balances in the process were
through judicial review. Unless we have due
process in legislation that gives the ministers and
their officials protection, any decisions that were
taken during a disease outbreak would be wide
open to judicial review. People from the organic
sector whose livelihoods were threatened by a
decision could argue that the ministers’ actions
were not reasonable and that they had not been
consulted. At least if the ministers had to stick to a
process, they would be able to check off the
actions that had been taken and prove that due
process, as laid out in statute, had been followed.
It is important that we have a process.
In England and Wales, there are slaughter
protocols and a process for national contingency
plans, but in Scots law, we have nothing except a
statutory requirement for some sort of plan to be
produced at some point. That is not robust or
helpful enough for the ministers or stakeholders. I
intend to press amendment 7.
The Convener: The question is,
amendment 7 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 7 disagreed to.
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11:45
The Convener: Group 7 is on biosecurity codes
and outdoor access. Amendment 112, in the name
of Ted Brocklebank, is grouped with amendments
114, 115, 117 and 118.
Mr Brocklebank: The only guidance on
biosecurity that exists for members of the public
who exercise their right of responsible access over
farmland consists of sporadic, piecemeal
statements that are dotted throughout the Scottish
outdoor access code. Given the importance of
biosecurity and the potential for members of the
public to put it at risk, it is vital to have a separate
code of practice on the matter. Such a code would
be simply for guidance and would not carry any
criminal sanctions. However, it would serve to
raise the profile of good biosecurity among
members of the public, who might not be aware of
its importance to animal welfare and to the
livelihood of the farmers over whose land they
enjoy responsible access.
I move amendment 112.
Maureen Macmillan: I ask the minister to
explain the role that the access fora will play in
relation to biosecurity. I believe that it is a matter
for them.
Mr Ruskell: I wanted to ask a similar question.
Also, I understand that exemptions can be made
under the Land Reform (Scotland) Act 2003—for
example, a limited right of access can be
introduced if there is an outbreak of disease. I
would be interested to hear the minister’s views on
how such exemptions would work.
The Convener: I agree. There is an issue of
transparency for people who use the countryside.
If there was a significant outbreak of disease, it
would be important to make sure that there was
proper public information. The key thing is that that
information should not confuse people. The
publicity about the Scottish outdoor access code
has been superb. It has covered a lot of the
country
and
people
know
what
their
responsibilities are. Amendment 112 is helpful
because it has provoked a debate about how
things would work in practice. I am keen to hear
the minister’s comments on how things would
work in practice so that, during an outbreak,
people would know their responsibilities in relation
to access.
Rhona Brankin: Section 3 provides a power to
allow ministers, by order, to issue a biosecurity
code that sets out biosecurity measures to prevent
diseases of animals. In section 3, “animals” is
defined as any kind of mammal except man. The
code may also set out measures to prevent the
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spread of causative agents of diseases of animals
among animals, birds or amphibians or between
them and humans. Section 3 also gives ministers
a power to make emergency biosecurity orders in
the event of an outbreak of certain specified
diseases or other emergencies that relate to a
disease of animals—for example, the outbreak of
a currently unknown disease.
As has been mentioned, the Scottish outdoor
access code, which was approved by the
Parliament and published last year by Scottish
Natural Heritage, provides advice both to the
public and to land managers on how people can
exercise access rights responsibly. Paragraph
3.33 of the code states:
“If there is an outbreak of a contagious notifiable disease,
such as foot and mouth, more detailed advice will be
provided by the Scottish Executive.”

In that instance, access forums would play an
important role by disseminating information and
advice from the Scottish Executive. The forums
would be important because they would help to
make the public aware of where they could
continue to take responsible access.
The Executive’s relevant disease contingency
plans contain detailed information for access
takers that is based on appropriate veterinary
advice. During a disease outbreak, it will be that
information source, rather than a specific outdoor
access biosecurity code, that will be the basis for
responsible action by all people, whether they be
members of the public or land managers. Of
course, the detailed information in the contingency
plans, which is based on veterinary advice, has to
be disseminated.
In the context of amendment 115, it is important
to emphasise that subsection (8) of new section
6C of the 1981 act provides that the biosecurity
code can apply only to those who own, keep or
are in charge of any creature of a kind to which the
code relates. I give an undertaking that, when
drafting and consulting on biosecurity codes to be
made under section 3, the Executive will include
organisations that are involved in access rights to
ensure that, as far as is possible, guidance is
provided on where the responsibilities of animal
keepers stop with regard to exercising a right of
responsible access to land.
I remind the committee that, in 2002, the
Executive published an animal health and
biosecurity code that contains general advice for
all users of the countryside.
For those reasons, I recommend that the
committee reject amendments 112, 114, 115, 117
and 118.
The Convener: Would Ted Brocklebank like to
press or withdraw amendment 112?
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Mr Brocklebank: I would like to press it. I
wonder whether the minister is aware that there
are only three references to biosecurity in the
Scottish outdoor access code. That backs up my
view that the references are fairly sporadic and not
specific enough. I do not believe that the code
brings together in one place all the advice relating
to biosecurity or provides detailed advice on how
the public should behave in the event of an
outbreak. Those deficiencies in the Scottish
outdoor access code support the argument for the
establishment of a separate biosecurity code.
Therefore, I will press the amendment.
The Convener: The question is, that
amendment 112 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 112 disagreed to.
The Convener: Group 8 concerns general
biosecurity codes. Amendment 113, in the name
of Richard Lochhead, is grouped with
amendments 21 to 24, 116, 25 and 26.
Richard Lochhead: I will speak to amendment
113 and listen to the minister addressing the bulk
of the other amendments. I do not have a fixed
view on amendment 116, in the name of Ted
Brocklebank, so I will listen with interest to what he
has to say in that regard.
We all recognise the important role that
biosecurity codes will play in preventing the
spread of diseases. I know that there is
widespread support for the codes not only in the
committee but among the various stakeholders,
particularly the farmers, whom this proposal
concerns directly.
The purpose of the codes is to prevent the
“spread of disease”. That means that it is selfexplanatory that the disease must therefore be
capable of spreading in the first place. For that
reason, I wish to qualify the reference to the
purpose of biosecurity code measures, which is to
prevent the spread of diseases of animals.
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Amendment 113 would specify that the diseases
in question are infectious or contagious diseases
of animals.
The discovery of a new disease that is not
infectious or contagious could lead to hysteria in
the media and the public domain, which, in turn,
could lead the Government to impose new
biosecurity codes. That would lead to an additional
burden for people who keep animals—particularly
farmers—yet the use of a biosecurity code would
be disproportionate in the circumstance that I
described, as the disease would not be infectious
or contagious.
We all want biosecurity codes to be in place, but
they must be appropriate and proportionate. Such
codes should be introduced for the purpose
expressed in the bill, which is to prevent the
spread of disease. That means that the diseases
covered should be infectious or contagious. The
purpose of the amendment is to ensure that that is
made plain in the bill. The amendment qualifies
the diseases to which we are referring, which I
hope would set a standard for the diseases to
which we are referring in the rest of the bill.
I move amendment 113.
Rhona Brankin: I will speak first to amendment
113. Section 3 provides a power by order to allow
ministers to issue biosecurity codes. The codes
would deal with a range of scenarios in respect of
particular diseases of animals—as defined by
section 87 of the 1981 act—and groups or species
of animals, birds or amphibians. Ministers also
have the power to make emergency biosecurity
orders in the event of an outbreak of certain
specified diseases or some other emergency
related to a disease of animals, such as an
outbreak of a currently unknown disease.
Amendment 113 would prevent the code from
dealing with the prevention of diseases that are
not contagious or infectious. The Executive’s
position is that codes should be allowed to include
measures to prevent all diseases. I therefore ask
the committee to reject amendment 113.
Amendment 21 is drafted to ensure that
biosecurity codes can include measures to prevent
the interspecies spread of causative agents of
diseases of animals, for example from animal to
bird. Amendment 21 inserts a new subparagraph
into paragraph (b) of section (2) of proposed new
section 6C of the 1981 act.
Amendment 22 clarifies that biosecurity codes
may include measures for preventing the spread
of such agents from animals, birds or amphibians
to humans.
Amendment 25 is a consequential amendment
that follows from changes that result from
amendment 22, which removes the reference to
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animals in subparagraph (ii) of paragraph (b) of
subsection (2) of proposed new section 6C.
I ask the committee to agree to amendments 21,
22 and 25.
Amendments 23 and 24 relate to the tests and
samples grouping that we are still to discuss. They
make technical changes to proposed new section
6C, on biosecurity codes, to address current and
future developments in the detection of the
causative agents of disease. Amendments 23 and
24 clarify that the reference to causative agents in
the provision is to causative agents of disease. I
ask the committee to agree to amendments 23
and 24.
The bill provides a statutory defence of “lawful
authority or excuse” to an offence of failure to
comply with a relevant requirement of a code.
Amendment 116 would alter that to require that
the accused has a “reasonable excuse” for failing
to comply. The phrase “lawful authority or excuse”
has been used in connection with defences under
part 1 of the bill because the terminology is
consistent with that used in other provisions of the
1981 act. Although the amendment would not alter
the substance of the defence, it could cast doubt
on the extent of the defence in other provisions of
the 1981 act. The inclusion of the phrase
“reasonable excuse” in this instance could imply
that in other provisions the excuse does not
require to be a reasonable one and that any
excuse would suffice. For those reasons, I
recommend
that
the
committee
resists
amendment 116.
Amendment 26 is a technical amendment that
clarifies that the emergencies to which the
biosecurity code contained in the emergency order
may relate are the outbreak of a specified disease
or some other emergency relating to the disease
of animals as set out in sections 6D(1)(a) and
6D(1)(b) of the 1981 act. The addition of the word
“other” makes it clear that an outbreak of disease
is considered to be an emergency. I therefore ask
the committee to agree to amendment 26.
12:00
The Convener: Ted Brocklebank will speak to
amendment 116 and to the other amendments in
this group.
Mr Brocklebank: As the bill stands, a farmer
will commit a criminal offence if he fails to comply
with certain provisions of the biosecurity code
unless he has “lawful authority or excuse”. In our
view, that is drawn too narrowly. Using the words
“reasonable excuse” would provide consistency
with the wording in other parts of the bill—for
example, the words are used in section 26(2).
Lawful authority would clearly be a reasonable
excuse.
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A failure to record the names of visitors is
suggested as an offence in the memorandum on
delegated powers. The farmer would not have any
lawful authority for failing to record names, but it
would surely be unreasonable to expect him to
record the names of all visitors who access his
land—including people such as horse riders or
ramblers—as opposed to recording the names of
people who access his working yard. There is
surely a reasonable excuse for a farmer failing to
record names if he could not reasonably have
been aware that people were there, or if those
people did not report their presence to him.
The Convener: Would anyone else like to
contribute to the discussion on this group of
amendments?
Members: No.
The Convener: Minister, do you wish to
respond to any of Ted Brocklebank’s points, or do
you wish to rest on your earlier comments?
Rhona Brankin: I will rest on my earlier
comments.
The Convener: In that case, I ask Richard
Lochhead to wind up the discussion and either
press or withdraw amendment 113.
Richard Lochhead: I draw the committee’s
attention to page 5 of the bill where, just above
section 3, is the heading “Prevention of the spread
of disease”. Section 3 should not apply to
diseases that are not capable of spreading; it
should apply only to contagious and infectious
diseases. The section gives new powers to the
minister, so Parliament and the committee will
want to be careful that we give appropriate powers
in appropriate circumstances.
Amendment 113 seeks simply to qualify section
3 so that it refers only to the diseases that we are
talking about—infectious and contagious diseases.
The minister said that the section should apply to
all diseases, but that is not the heading that is
used. The heading is “Prevention of the spread of
disease”, so the section should apply only to
diseases that are capable of spreading. We should
not give the minister powers over and above those
that are required.
I know that farmers and a number of vets
support amendment 113, and that is why I was
keen to lodge it. I will press amendment 113.
The Convener: The question is, that
amendment 113 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
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Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
4, Against 5, Abstentions 0.
Amendment 113 disagreed to.
Amendments 21 to
Brankin]—and agreed to.

24

moved—[Rhona

The Convener: The question is, that
amendment 114 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

Amendment 116 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 116 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 2.
Amendment 116 disagreed to.
Amendment 25 moved—[Rhona Brankin]—and
agreed to.
Amendment 117 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 117 be agreed to. Are we agreed?

ABSTENTIONS

Members: No.

Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: There will be a division.

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 114 disagreed to.
Amendment 115 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 115 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 117 disagreed to.
Amendment 118 moved—[Mr Ted Brocklebank].
The Convener: The question is, that
amendment 118 be agreed to. Are we agreed?

ABSTENTIONS

Members: No.

Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: There will be a division.

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.

44

Amendment 115 disagreed to.

AGAINST

Amendment 114 moved—[Mr Ted Brocklebank].
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FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
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Lochhead, Richard (North East Scotland) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Ruskell, Mr Mark (Mid Scotland and Fife)

The Convener: The result of the division is: For
3, Against 5, Abstentions 1.
Amendment 118 disagreed to.
Amendments 26 and
Brankin]—and agreed to.

27

moved—[Rhona

Section 3, as amended, agreed to.
The Convener: I thank colleagues for that. It felt
like a marathon slot but, given the nature of the
debate, it was important to tease out the issues
properly.
Although, on the basis of today’s debates, the
committee may view this as overambitious, the
target that I am setting for next week’s meeting is
the end of the bill. If we do not finish our
consideration of the bill by the end of next week’s
meeting, we will have one more week in which to
finish it. There is still quite a lot of work to do. All
amendments to the remainder of the bill should be
lodged with the clerks by 12 noon on Friday 17
March. It is important for the Executive, committee
members and anyone else who may want a
member to move an amendment to ensure that all
amendments are lodged by 12 noon on Friday. I
hope that everyone is clear about that.
I thank the deputy minister and her officials. We
still have two agenda items to get through, but I
take it that my colleagues will be grateful if I
suspend the meeting briefly before we move on to
agenda item 5.
12:08
Meeting suspended.
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Animal Health and Welfare (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 44
Sections 45 to 47
Sections 48 to 50

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 4
Ross Finnie
28

In section 4, page 7, line 4, leave out <anti-bodies of any disease of animals> and insert—
<( ) biological indicators of any disease of animals;
( ) biological indicators of any causative agent of a disease of
animals,>
Ross Finnie

29

In section 4, page 7, line 14, leave out <anti-bodies> and insert <biological indicators>
Ross Finnie

30

In section 4, page 7, line 17, at end insert—
<“biological indicator”—
(a)

in relation to a disease, includes evidence of any form of reaction
to the disease;

(b) in relation to a causative agent, includes—
(i) anti-bodies in reaction to the causative agent;
(ii) evidence of any other form of reaction to the causative
agent;>
Ross Finnie
31

In section 4, page 7, line 18, after <agent”> insert <, in relation to a disease,>
Ross Finnie

32


46

In section 4, page 7, line 19, after <transmit> insert <the>

SP Bill 47-ML2

1

Session 2 (2006)

Nora Radcliffe
119

In section 4, page 7, line 40, at end insert <and the owner and, if a different person, the keeper of
the animal, bird or amphibian from which the sample was taken has been given notice in writing
of the intention to carry out tests referred to in subsection (1).>
Nora Radcliffe

120

In section 4, page 7, line 40, at end insert—
<( )

Where a sample from an animal, bird or amphibian has been tested undcr
subsection (1), the Scottish Ministers must, on receipt of an application in
writing from the owner or keeper of the animal, bird or amphibian, notify the
owner or keeper of the results of such tests.>
Section 5

Ross Finnie
33

In section 5, page 8, line 23, after <animals> insert <or birds (or both)>
Ross Finnie

34

In section 5, page 8, line 27, after <animals> insert <or birds>
Ross Finnie

35

In section 5, page 8, line 31, after <animals> insert <or birds>
Ross Finnie

36

In section 5, page 9, line 9, at end insert—
<( )

Conditions under subsection (5)(d) may, in particular, relate to measures for
the prevention of the spread of disease.>

Nora Radcliffe
121

In section 5, page 9, line 9, at end insert—
<( )

An order under subsection (1) must prohibit the charging of any fee in
connection with—
(a) the granting or renewal of a licence;
(b) any assessment of an animal gathering for disease risk.>

Richard Lochhead
122

In section 5, page 9, line 21, after <as> insert <, after consulting the Scottish Parliament,>
Ross Finnie

37

In section 5, page 9, line 26, leave out <other>

2
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Section 6
Mr Mark Ruskell
8

In section 6, page 9, line 31, leave out from beginning to <fit> in line 32 and insert <The Scottish
Ministers may, if they are satisfied, on the basis of veterinary and scientific advice, that it is
necessary for the purpose of preventing the spread of diseases of animals>
Ross Finnie

38

In section 6, page 10, line 11, leave out <other>
Section 7
Ross Finnie

39

In section 7, page 10, line 22, after <animal> insert <, bird or amphibian>
Ross Finnie

40

In section 7, page 10, line 24, at end insert <, bird or amphibian>
Ross Finnie

41

In section 7, page 10, line 33, after <animal> insert <, bird or amphibian>
Ross Finnie

42

In section 7, page 10, line 35, at end insert—
<( )

In this section, the references to an animal mean any kind of mammal (except
man).>

Ross Finnie
43

In section 7, page 11, line 2, leave out <animals> and insert <creatures>
Ross Finnie

44

In section 7, page 11, line 6, leave out <animals> and insert <creatures>
Mr Ted Brocklebank

123

In section 7, page 11, line 9 leave out <its value at the time of seizure> and insert <the market
value of the thing seized immediately before its seizure, as assessed following an individual
valuation of the thing seized.>
Mr Ted Brocklebank

124
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In section 7, page 11, leave out lines 15 and 16

3

Section 8
Ross Finnie
45

In section 8, page 12, line 3, at end insert—
<( )

An order under subsection (2) must include a statement of the reasons for
making the order.>
Section 9

Ross Finnie
46

In section 9, page 12, line 35, leave out <takes possession of> and insert <retains>
Ross Finnie

47

In section 9, page 13, line 3, leave out <ought reasonably to know or reasonably suspects> and
insert <or ought reasonably to know,>
Ross Finnie

48

In section 9, page 13, line 6, leave out <takes possession of> and insert <retains>
Ross Finnie

49

In section 9, page 13, line 10, leave out <ought reasonably to know or reasonably suspects> and
insert <or ought reasonably to know,>
Ross Finnie

50

In section 9, page 13, line 16, at end insert—
<( )

In this section and sections 28D to 28H, the references to an animal mean any
kind of mammal (except man).>

Ross Finnie
51

In section 9, page 13, line 19, leave out <in respect of animals>
Ross Finnie

52

In section 9, page 13, line 20, leave out second <animals> and insert <anything>
Ross Finnie

53

In section 9, page 13, line 26, at end insert—
<( )

Subsection (1) also applies to—
(a) any carcases seized under an order made under section 35(1) or
36ZA(1)—
(i)

which are of the animals referred to in subsection (2) or of the
other animals referred to in subsection (3); and

4
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(ii) in relation to which compensation would be payable but for this
section;
(b) other things seized under such an order—
(i)

which were obtained from or produced by those animals; and

(ii) in relation to which compensation would be payable but for this
section; and
(c) anything else—
(i)

seized under such an order; and

(ii) which was present on the same premises as those animals, or those
carcases or other things, at the time described by paragraphs (a)
and (b) of subsection (3),
and in relation to which compensation would be payable but for this
section.>
Ross Finnie
54

In section 9, page 13, line 27, leave out <animals> and insert <anything>
Ross Finnie

55

In section 9, page 13, line 33, leave out <other>
Ross Finnie

56

In section 9, page 14, line 36, after <provided> insert <(orally or in writing)>
Ross Finnie

57

In section 9, page 15, line 6, at end insert <by the same procedure as applies under subsection
(10)>
Ross Finnie

59

In section 9, page 15, line 6, at end insert—
<( )

In this section and section 28G, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.>
Ross Finnie
58

In section 9, page 15, line 6, at end insert—
<( )
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In this section and section 28G, “veterinary surgeon” means a person registered
in the register of veterinary surgeons, or the supplementary veterinary register,
kept under the Veterinary Surgeons Act 1966 (c.36).>

5

Ross Finnie
60

In section 9, page 15, line 15, at end insert—
<(d) working with or using animals;
(e) riding or driving animals;
(f) providing any service relating to animals (including, in particular, for
their care) which involves taking possession of animals;
(g) taking possession of animals for the purpose of an activity in respect of
which a disqualification mentioned in paragraphs (a) to (f) is imposed;
(h) taking charge of animals for any, or any other, purpose.>
Ross Finnie

61

In section 9, page 15, line 23, at end insert—
<( )

However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in
the circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of
caring for it;
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.>

Ross Finnie
62

In section 9, page 17, line 22, after <provided> insert <(orally or in writing)>
Ross Finnie

63

In section 9, page 17, line 31, at end insert—
<( )

Where an application is made under subsection (2)(a), the court may make an
order under this subsection (an “interim order”) containing such provision as
the court considers appropriate in relation to the keeping of an animal until the
application is finally determined.

( )

Subsections (5), (6)(a) and (9) apply in relation to an interim order as they
apply in relation to a seizure order.>

Ross Finnie
64

In section 9, page 17, line 32, leave out from the beginning to <applies> in line 33 and insert
<The disqualified person by reference to whom a seizure order is made, or any person (apart from
that disqualified person) who entered the process prior to the making of the order,>
Ross Finnie

65

In section 9, page 17, leave out lines 34 to 36

6
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Ross Finnie
66

In section 9, page 18, line 5, leave out <an order is suspended under subsection (1)> and insert <a
deprivation order or seizure order is suspended under subsection (1), or such an order is not
executable because decree has not been extracted>
Ross Finnie

67

In section 9, page 18, line 8, at end insert <or inexecutable>
Section 10
Ross Finnie

68

In section 10, page 19, line 4, after <regulations> insert <made by statutory instrument>
Ross Finnie

69

In section 10, page 19, line 35, at end insert <so far as applicable in the circumstances of the
case>
Ross Finnie

70

In section 10, page 22, line 20, leave out <has reasonable cause to believe> and insert <ought
reasonably to know>
Ross Finnie

71

In section 10, page 23, leave out lines 24 and 25
Ross Finnie

72

In section 10, page 23, line 26, leave out from beginning to <36V(1),> and insert <A statutory
instrument containing an order or regulations under this Part>
Ross Finnie

73

In section 10, page 24, line 8, leave out <other>
Section 11
Ross Finnie

74

In section 11, page 24, line 17, leave out <the exercise of that> and insert <or in connection with
the exercise of such a>
Ross Finnie

75

In section 11, page 24, line 17, at end insert—
<( )
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A power conferred by or under any provision mentioned in subsection (2)
extends to the taking of any action for the purposes of or in connection with the
exercise of the power.>

7

Ross Finnie
76

In section 11, page 25, line 2, leave out <other>
Ross Finnie

77

In section 11, page 25, line 12, leave out <the exercise of that> and insert <or in connection with
the exercise of such a>
Section 15
Ross Finnie

78

In section 15, page 28, line 20, at end insert—
<( )

In subsection (1)(a), “British Islands” is to be construed in accordance with Schedule 1
to the Interpretation Act 1978 (c.30)).>
Section 17

Dr Elaine Murray
102

In section 17, page 28, line 35, after <act> insert <or omission>
Dr Elaine Murray

103

In section 17, page 28, line 36, after <act> insert <or omission>
Nora Radcliffe

161

In section 17, page 29, line 17, leave out <legitimate> and insert <lawful>
Mr Mark Ruskell

153

In section 17, page 29, line 24, at end insert—
<( )

For the purposes of subsection (5), whether the destruction of a pet animal is in an
appropriate and humane manner is to be interpreted in accordance with section 11 of the
European Convention for the Protection of Pet Animals of 13 November 1987 as
amended from time to time (or in any Council of Europe Convention replacing that
Convention).>
Section 18

Ross Finnie
129

In section 18, page 29, line 36, leave out subsection (3)
John Farquhar Munro
Supported by: Mike Rumbles

126

In section 18, page 29, line 36, leave out from <in> to end of line 37 and insert—

8
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<(a) in relation to the removal of the whole or any part of a dog’s tail provided that the
dog is a certified working dog that is not more than 5 days old, or
(b) in such other circumstances as the Scottish Ministers may by regulations specify.
5

(3A) For the purposes of subsection (3)(a), a dog is a certified working dog if a veterinary
surgeon has certified that the dog is likely to be used for work in connection with—
(a) law enforcement,
(b) activities of Her Majesty’s armed forces,
(c) emergency rescue,
(d) lawful pest control, or

10

(e) the lawful shooting of animals.
(3B) A person who knowingly gives false information to a veterinary surgeon in connection
with the giving of a certificate under subsection (3A) commits an offence.
(3C) The Scottish Ministers may by regulations make provision about—
(a) the giving by veterinary surgeons of certificates under subsection (3A),

15

(b) the identification of dogs under subsection (3A),
(c) the functions of inspectors in relation to certificates for the purposes of this
section and the identification of dogs under subsection (3A).>
Mr Ted Brocklebank
126A As an amendment to amendment 126, line 11, at end insert—
<( )

It is a defence for a person accused of an offence under subsection (1)(a) or (1)(b) to
show that that person reasonably believed that the dog was one in relation to which
subsection (3A) applies.>

Mr Mark Ruskell
3

In section 18, page 29, line 37, at end insert <; but the docking of a dog’s tail must not be
specified as such a circumstance.>
Ross Finnie

130

In section 18, page 30, line 2, leave out <, otherwise than for the purpose of medical treatment of
the animal,>
Ross Finnie

131

In section 18, page 30, line 4, at end insert—
<(5)

This section does not apply—
(a) in relation to a procedure which is carried out for the purpose of medical treatment
of an animal,

5

(b) in relation to a procedure which is carried out—
(i)

for a purpose which,

(ii) in such manner as, and
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9

(iii) in accordance with such conditions as,
the Scottish Ministers may by regulations specify, or
(c) in such circumstances as the Scottish Ministers may by regulations specify.

10

(6)

Before making regulations under subsection (5), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.>

John Farquhar Munro
131A As an amendment to amendment 131, line 4, at end insert—
<(aa) in relation to the removal of the whole or any part of a dog’s tail provided that the
dog is a certified working dog that is not more than 5 days old,>
John Farquhar Munro
131B As an amendment to amendment 131, line 10, at end insert—
<(5A) For the purposes of subsection (5)(aa), a dog is a certified working dog if a veterinary
surgeon has certified that the dog is likely to be used for work in connection with—
(a) law enforcement,
(b) activities of Her Majesty’s armed forces,
(c) emergency rescue,
(d) lawful pest control, or
(e) the lawful shooting of animals.
(5B) A person who knowingly gives false information to a veterinary surgeon in connection
with the giving of a certificate under subsection (5A) commits an offence.
(5C) The Scottish Ministers may by regulations make provision about—
(a) the giving by veterinary surgeons of certificates under subsection (5A),
(b) the identification of dogs under subsection (5A),
(c) the functions of inspectors in relation to certificates for the purposes of this
section and the identification of dogs under subsection (5A).>
Mr Ted Brocklebank
131C As an amendment to amendment 131, line 10, at end insert—
<( )

It is a defence for a person accused of an offence under subsection (1)(a) or (1)(b) to
show that that person reasonably believed that the dog was one in relation to which
subsection (5A) applies.>

Mr Mark Ruskell
131D As an amendment to amendment 131, line 10, at end insert—

10


55

<( )

Regulations under subsection (5)(b) or (c) must not specify the docking of a dog’s tail as
a procedure in relation to which or, as the case may be, a circumstance in which this
section does not apply.>
Section 20

Dr Elaine Murray
154

In section 20, page 30, line 34, at end insert—
<( )

For the purposes of this section, a person is to be regarded as having caused a poisonous
or injurious drug or substance to be taken by a protected animal if a protected animal, as
a result of the person’s failure to control an injurious weed (as defined in or by virtue of
section 1(2) of the Weeds Act 1959 (c.54)), consumes such a weed growing on land
owned or occupied by the person.>
After section 20

Maureen Macmillan
9

After section 20, insert—
<Electric collars
(1)

A person commits an offence if the person knowingly—
(a) attaches an electric collar to a protected animal, or
(b) uses or permits the use of any electric collar on a protected animal.

(2)

A person commits an offence if the person—
(a) possesses or controls,
(b) offers, exposes or advertises for sale or supply, or
(c) sells or supplies,
any electric collar.

(3)

In this section, references to an electric collar mean any collar, or similar device, which
is made, designed or adapted to transmit an electric current or other electric impulse to
cause shock, pain or other stimulus to an animal wearing the collar or similar device.>

Elaine Smith
162

After section 20, insert—
<Live feeding
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(1)

A person who feeds a live animal to a protected animal commits an offence.

(2)

Subsection (1) does not apply if a veterinary surgeon has certified that such live feeding
is essential to the health and welfare of the protected animal.>

11

Mr Mark Ruskell
163

After section 20, insert—
<Import and sale of dogs
(1)

A person commits an offence if the person—
(a) imports into Scotland a dog to which this section applies with the intention of
offering it for sale in Scotland or elsewhere (whether or not the dog will be
offered for sale by that person or another person),
(b) sells such a dog.

(2)

This section applies to a dog that was born or reared in an establishment outside
Scotland that does not meet the standards specified in paragraphs (a) to (i) of section
1(4) of the Breeding of Dogs Act 1973 (c.60).>
Section 21

Ross Finnie
155

In section 21, page 31, line 12, at end insert—
<(3A) A person commits an offence if the person—
(a) supplies a video recording of an animal fight,
(b) publishes a video recording of an animal fight,

5

(c) shows a video recording of an animal fight to another person, or
(d) possesses a video recording of an animal fight with the intention of supplying it to
another person.
(3B) Subsection (3A) does not apply if the video recording is of an animal fight which took
place—

10

(a) outwith Great Britain, or
(b) before the date on which this subsection comes into force.
(3C) Subsection (3A) does not apply—
(a) in relation to anything done—
(i)

15

for the purpose of, or

(ii) by means of,
the inclusion of a video recording in a programme service,
(b) in relation to anything done for the purposes of or in connection with law
enforcement (including for the education or training of persons involved in law
enforcement), or

20

(c) in relation to anything done in the course of any other lawful activity in so far as
the thing is done in the public interest or with a view to the public interest being
served.
(3D) For the purposes of subsections (3A) to (3C)—

25

(a) the expression “programme service” has the same meaning as in the
Communications Act 2003 (c.21),

12
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(b) the expression “video recording” means a recording, in any form, from which a
moving image may by any means be reproduced (and includes data stored on a
computer disc or by other electronic means which is capable of conversion into a
moving image),
(c) references to supplying or publishing a video recording are to supplying or
publishing a video recording in any manner (including, in relation to a video
recording in the form of data recorded electronically, by means of transmitting
such data),

30

(d) references to showing a video recording are to showing a moving image
reproduced from a video recording by any means.>

35

Maureen Macmillan
155A As an amendment to amendment 155, line 6, leave out <with the intention of supplying it to
another person>
After section 22
Ross Finnie
133

After section 22, insert—
<Care notices
(1)

If—
(a) it comes to an inspector’s attention (including on information received from a
constable) that a person is failing to secure the welfare of an animal for which the
person is responsible, and
(b) it appears to the inspector that the failure constitutes an offence by the person
under section 22,
the inspector may serve on the person a notice (in this section referred to as a “care
notice”).

(2)

A care notice must—
(a) specify—
(i)

the nature of the failure (including the reasons why it appears to the
inspector that the failure constitutes an offence under section 22),

(ii) the date on which the failure came to the inspector’s attention,
(b) describe the steps that the inspector considers need to be taken in order for the
failure to be rectified,
(c) require that those steps be taken,
(d) fix a period (the “compliance period”) within which those steps are to be taken,
and
(e) explain the effect of subsections (3) to (7).
(3)

Where a care notice is served, no proceedings for—
(a) an offence under subsection (7),
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(b) an offence under section 22 which is constituted by the failure specified (or any
continuation of it),
may be taken in respect of the default period before the compliance period expires.
(4)

Where a person complies with a care notice in every material regard, no proceedings for
an offence under section 22 which is constituted by the failure specified (or any
continuation of it) may be taken in respect of the default period.

(5)

In subsections (3) and (4), the “default period” is the period—
(a) beginning on the date specified under subsection (2)(a)(ii), and
(b) ending on the date on which the compliance period expires.

(6)

An inspector may extend any compliance period.

(7)

A person on whom a care notice has been served commits an offence if, without
reasonable excuse, the person fails in a material regard to comply with the notice.>
Section 23

Mr Ted Brocklebank
164

In section 23, page 32, line 23, after <of> insert <unnecessary>
Dr Elaine Murray

104

In section 23, page 32, line 31, at end insert—
<( ) the prevention of poisoning,>
After section 23
Richard Lochhead

165

After section 23, insert—
<Sale of animals on the internet
(1)

Within one year of the date on which this Act receives Royal Assent the Scottish
Ministers must make regulations making provision regarding the sale of animals on the
internet.

(2)

The regulations must, in particular, make provision with regard to persons who are
involved in such sales but who are not themselves responsible for the animals
concerned.

(3)

For the purposes of subsection (2), the sale of an animal includes transferring, or
agreeing to transfer, ownership of the animal in consideration of entry by the transferee
into another transaction.

(4)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.>

14
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Section 24
Mr Ted Brocklebank
166

In section 24, page 33, line 3, leave out <an activity which> and insert—
<( ) any activity which involves the keeping of falcons,
( ) any other activity which—
( )>
Richard Lochhead

166A As an amendment to amendment 166, line 2, at end insert—
<( ) any activity involving the establishment or operation of an animal sanctuary>
Richard Lochhead
167

In section 24, page 33, line 3, leave out <an activity which> and insert—
<( ) any activity involving the establishment or operation of an animal sanctuary,
( ) any other activity which—
( )>
Section 25
Elaine Smith

156

In section 25, page 34, line 29, at end insert—
<(1A) Within one year of the date on which this Act receives Royal Assent the Scottish
Ministers must by regulations prohibit the keeping at—
(a) domestic premises,
(b) other premises,
of primates.>
Elaine Smith

157

In section 25, page 34, line 30, after <(1)(b)> insert <or (1A)(b)>
Ross Finnie

134

In section 25, page 34, line 30, after <premises”> insert—
<( ) does not include the premises of a zoo—
(i)

to which Zoo Licensing Act 1981 (c.37) applies, and

(ii) which is licensed under that Act,
( ) otherwise,>
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Ross Finnie
135

In section 25, page 34, line 30, leave out second <other>
Elaine Smith

158

In section 25, page 34, line 32, after <(1)> insert <or (1A)>
Elaine Smith

159

In section 25, page 34, line 34, after <(1)> insert <or (1A)>
Ross Finnie

136

In section 25, page 35, line 11, at end insert—
<( )

In determining whether to make regulations under subsection (1) in relation to a type of
premises, the Scottish Ministers must have regard to whether (and the extent to which)
adequate provision for the welfare of animals of the kind in question—
(a) is capable of being made, and

5

(b) is likely to be made,
at that type of premises.>
Elaine Smith
136A As an amendment to amendment 136, line 2, after <(1)> insert < or (1A)>
Elaine Smith
160

In section 25, page 35, line 12, after <(1)> insert <or (1A)>
After section 25
Mr Mark Ruskell

105

After section 25, insert—
<Prohibition on the use of certain animals in circuses
(1)

A person commits an offence if the person uses or keeps in, or for the purposes of, a
circus an animal not of a kind designated under subsection (2).

(2)

The Scottish Ministers may by regulations designate a kind of animal for the purposes
of subsection (1) if they are satisfied, on the basis of scientific evidence, that the welfare
needs of animals of that kind are likely generally to be met if they are used or kept for
the purposes of a circus.

(3)

It is unlawful to keep or use a winter holding quarters except under the authority of a
licence issued under this Act by the local authority for the area within which the whole
or the major part of the winter holding quarters is situated.

(4)

The Scottish Ministers may by regulations make such provision for licensing in relation
to the keeping or using of winter holding quarters as the authority thinks fit for the
purpose of ensuring the welfare of animals to which subsection (2) applies and which
are being used or kept in winter holding quarters.
16
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(5)

Without prejudice to the generality of the power under subsection (4) the Scottish
Ministers may by regulations apply in relation to such animals sections 9A, 10, 11, and
12 of the Zoo Licensing Act 1981 (c.37) (inspection of zoos by local authorities) with
such modifications as the Scottish Ministers consider appropriate.

(6)

For the purpose of ensuring the welfare of animals to which subsection (1) applies and
which have been used or kept in, or for the purposes of, a circus the Scottish Ministers
may by regulations apply in relation to such animals—
(a) subsections (2) to (11) of 16E of the Zoo Licensing Act 1981 (obligations of zoo
operator on closure of zoo); and
(b) sections 16F (power of local authority to dispose of animals), 16G (powers of
entry) and 19(3D) to (3F), (4) and (5) (offences and penalties) of the Zoo
Licensing Act 1981, with such modifications as the Scottish Ministers consider
appropriate.

(7)

In this section—
“circus” means a place where animals are kept or introduced wholly or mainly for
the purpose of performing tricks or manoeuvres at that place;
“winter holding quarters” means any establishment other than a circus where
animals which are kept or used in, or for the purposes of, a circus are kept on
more than seven days in any period of 12 consecutive months.>
Section 26

Ross Finnie
137

In section 26, page 35, line 17, leave out <the person> and insert <, without reasonable excuse,
the person—
( )>
Ross Finnie

138

In section 26, page 35, line 18, at end insert <, and
( ) does so in circumstances likely to cause it unnecessary suffering.>
Ross Finnie

139

In section 26, page 35, line 19, leave out <the person leaves> and insert <, without reasonable
excuse, the person—
( ) leaves unattended>
Ross Finnie

140

In section 26, page 35, line 20, leave out <, without reasonable excuse,> and insert—
<( )>
Richard Lochhead

168


62

In section 26, page 35, line 21, at end insert—

17

<( )

For the purposes of subsection (1), abandonment is deemed to occur after a period of 24
hours has elapsed.>
Section 29

Ross Finnie
79

In section 29, page 36, line 13, leave out <, except that of destroying the animal,>
Ross Finnie

80

In section 29, page 36, line 14, at end insert—
<( )

However, subsection (1) does not authorise the destruction of a protected animal (for
which section 32 makes provision).>

Ross Finnie
141

In section 29, page 36, line 25, at end insert—
<(3A) Where possession is taken of an animal under subsection (2) or (3), an inspector or
constable may also take possession of any dependent offspring of the animal.>
Ross Finnie

142

In section 29, page 36, line 26, leave out <or (3)> and insert <, (3) or (3A)>
Section 31
Ross Finnie

81

In section 31, page 38, line 29, after <provided> insert <(orally or in writing)>
Section 32
Richard Lochhead

169

In section 32, page 39, line 5, at end insert <authorise a veterinary surgeon to>
Richard Lochhead

170

In section 32, page 39, leave out lines 12 and 13 and insert—
<( ) it is impossible to contact and seek the advice of, and it would be unacceptable to
wait for, a veterinary surgeon>
Section 34
Ross Finnie

143

In section 34, page 40, line 3, leave out subsection (3)

18
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Ross Finnie
144

In section 34, page 40, line 11, after <may> insert <by notice>
Ross Finnie

145

In section 34, page 40, line 14, at end insert—
<( )

An animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Scottish Parliament,
and
(b) comes into effect on such date after approval under paragraph (a) as is specified in
the code.

( )

A notice revoking an animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Parliament, and
(b) revokes the code on such date after approval under paragraph (a) as is specified in
the notice.>
Section 35

Ross Finnie
82

In section 35, page 41, line 21, after <provided> insert <(orally or in writing)>
Ross Finnie

146

In section 35, page 41, line 28, at end insert—
<( ) an offence under section 26,>
Section 36
Ross Finnie

83

In section 36, page 41, line 38, at end insert—
<(d) working with or using animals,
(e) riding or driving animals,
(f) providing any service relating to animals (including, in particular, for their care)
which involves taking possession of animals,
(g) taking possession of animals for the purpose of an activity in respect of which a
disqualification mentioned in paragraphs (a) to (f) is imposed,
(h) taking charge of animals for any, or any other, purpose.>
Ross Finnie

84

In section 36, page 42, line 5, at end insert—
<( ) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in the
circumstances—
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(a) with the consent of the owner or keeper of the animal, for the purpose of caring
for it,
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.>
Ross Finnie
147

In section 36, page 42, line 23, at end insert—
<( ) an offence under section 26.>
Section 37
Ross Finnie

85

In section 37, page 43, line 18, after <provided> insert <(orally or in writing)>
Ross Finnie

86

In section 37, page 43, line 25, at end insert—
<(9)

When an application is made under subsection (2)(a), the court may make an order
under this subsection (an “interim order”) containing such provision as the court
considers appropriate in relation to the keeping of an animal until the application is
finally determined.

(10) Subsections (4), (5)(a) and (8) apply in relation to an interim order as they apply in
relation to a seizure order.>
Section 39
Ross Finnie
87

In section 39, page 44, line 15, leave out from <, within> to end of line 16 and insert <appeal to
the High Court of Justiciary against the order by the same procedure as applies under subsection
(1) in relation to a deprivation order.>
Ross Finnie

88

In section 39, page 44, line 17, leave out from the beginning to <applies> in line 18 and insert
<The disqualified person by reference to whom a seizure order is made, or any person (apart from
that disqualified person) who entered the process prior to the making of the order,>
Ross Finnie

89

In section 39, page 44, line 19, leave out subsection (4)
Ross Finnie

90

In section 39, page 44, line 27, leave out <an order is suspended under subsection (5)> and insert
<a deprivation order or seizure order is suspended under subsection (5), or such an order is not
executable because decree has not been extracted>

20
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Ross Finnie
91

In section 39, page 44, line 30, at end insert <or inexecutable>
Section 40
Maureen Macmillan

127

In section 40, page 45, line 11, leave out <21> and insert <17, 18, 19, 20, 21, 22 or 26>
Maureen Macmillan

128

In section 40, page 45, line 14, leave out <such proceedings> and insert <proceedings under
section 17, 18, 19, 20, 22 or 26 may be brought more than 1 year, and no proceedings under
section 21>
Section 42
Ross Finnie

148

In section 42, page 46, line 2, after <section> insert <17 or>
Before section 44
Ross Finnie

149

Before section 44, insert—
<Suffering
In this Part, references to suffering include physical or mental suffering.>

Section 44
Ross Finnie
92

In section 44, page 46, line 18, at end insert—
<( )

In this Part, “veterinary surgeon” means a person registered in the register of veterinary
surgeons, or the supplementary veterinary register, kept under the Veterinary Surgeons
Act 1966 (c.36).>

Ross Finnie
150

In section 44, page 46, line 24, at end insert—
<(2A) An inspector incurs no civil or criminal liability for anything which the inspector does in
purported exercise of any functions conferred on the inspector by a provision of this
Part, or by regulations made under this Part, where the inspector acts on reasonable
grounds and in good faith.
(2B) Subsection (2A) does not affect any liability of any other person in respect of the thing
done.>
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Schedule 1
Ross Finnie
151

In schedule 1, page 50, line 19, at end insert—
<( ) an offence under section 26,>
Ross Finnie

93

In schedule 1, page 52, line 15, after <section> insert <37(9) or>
After section 45
Richard Lochhead

125

After section 45, insert—
<Guidance
The Scottish Ministers must issue guidance on the provisions of this Part; and such
guidance must in particular provide further information on the meaning of the terms
“animal” and “protected animal” and the expression “responsible for an animal” as used
in this Part.>
Section 46
Ross Finnie

152

In section 46, page 47, line 10, at end insert <or for different cases or classes of case.>
Schedule 2
Ross Finnie

94

In schedule 2, page 53, line 11, at end insert—
<( )

In section 27 (exclusion of strangers) of that Act—
(a) in subsection (1), after the word “animals” in each place where it occurs there is
inserted “, birds or amphibians”,
(b) after subsection (2) there is added—
“(3)

In this section—
“animals” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

( )

In section 33 (additional staff and expenses) of that Act—
(a) the existing words become subsection (1),
(b) in that subsection, after the word “animals,” there is inserted “birds or
amphibians,”,
(c) after that subsection there is inserted—

22
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“(2)
( )

In this section, “animals” means any kind of mammal (except man).”.

In section 34 (slaughter and compensation generally) of that Act—
(a) after the word “animal” in each place where it occurs there is inserted “, bird or
amphibian”,
(b) in subsection (7), in paragraph (c), after the word “animals” there is inserted “,
birds or amphibians”,
(c) after that subsection there is added—
“(8)

In this section—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>

Ross Finnie
95

In schedule 2, page 53, line 23, leave out <or bird> and insert <, bird or amphibian>
Ross Finnie

96

In schedule 2, page 53, line 31, at end insert—
<( ) in subsection (7), after the word “animal” there is inserted “, bird or amphibian”,
( ) after that subsection there is inserted—
“(7A) In subsection (7)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>
Ross Finnie

97

In schedule 2, page 54, line 8, leave out <79(4) (evidence and procedure) of that Act> and insert
<79 (evidence and procedure) of that Act—
( ) in subsection (2), after the word “animal” in each place where it occurs there is
inserted “, bird or amphibian”,
( ) after that subsection there is inserted—
“(2A) In subsection (2)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”,
( ) in subsection (4)>
Ross Finnie

98

In schedule 2, page 54, line 15, at end insert—
<In the Docking and Nicking of Horses Act 1949 (c.70), section 1 is repealed.>
Ross Finnie

99
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In schedule 2, page 54, line 26, after <except> insert—

23

<( )>
Ross Finnie
100

In schedule 2, page 54, line 27, after <livestock)> insert <, and
( ) section 5 (extension of classes of operations in which anaesthetics must be used),>
Ross Finnie

101

In schedule 2, page 54, leave out line 35

24
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Animal Health and Welfare (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Tests and samples
28, 29, 30, 31, 32
Further testing: procedure
119, 120
Definition of “animal”
33, 34, 35, 39, 40, 41, 42, 43, 44, 50, 94, 95, 96, 97
Animal gatherings
36, 121, 122
Definition of “premises”
37, 38, 55, 59, 73, 76
Deliberate infection
46, 47, 48, 49, 51, 52, 53, 54
Evidence by veterinary surgeons
56, 58, 62, 81, 82, 85, 92
Appeals against orders
57, 64, 65, 66, 67, 87, 88, 89, 90, 91
Deprivation and disqualification orders
60, 61, 83, 84
Interim orders
63, 86, 93

SP Bill 47-G2
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Session 2 (2006)

TSEs
69, 70
Part 2 definitions
78, 125
Prevention of poisoning by injurious weeds etc
102, 103, 154, 104
Meaning of suffering and unnecessary suffering
161, 164, 149
Destruction of a pet animal
153
Mutilation
129, 126, 126A, 3, 130, 131, 131A, 131B, 131C, 131D
Notes on amendments in this group
Amendment 129 pre-empts amendments 126
Electric collars
9
Live feeding
162
Import and sale of dogs
163
Animal fights
155, 155A
Care notices
133
Sale of animals on the internet
165
Licensing of activities involving animals etc
166, 166A, 167
Notes on amendments in this group
Amendments 166 and 167 are direct alternatives
Prohibition on keeping certain animals
156, 157, 134, 135, 158, 159, 136, 136A, 160
Prohibition of keeping certain animals in circuses
105

2
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Abandonment
137, 138, 139, 140, 168, 146, 147, 151
Animals in distress
79, 80, 141, 142, 169, 170
Animal welfare codes
143, 144, 145
Offences - time limit
127, 128
Offences – penalties
148
Liability of inspectors
150
Regulations
152
Modification of enactments
98, 99 100, 101

Amendments already debated
With amendment 4 – 8
With amendment 106 – 123, 124
With amendment 15 – 45, 68, 71, 72
With amendment 18 – 74, 75, 77
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
10th Meeting, 2006 (Session 2)
Wednesday 22 March 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Maureen Macmillan
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Richard Lochhead
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

Also present: Rhona Brankin (Deputy Minister for Environment and Rural
Development), John Farquhar Munro, Dr Elaine Murray and Mr John
Swinney.
Animal Health and Welfare (Scotland) Bill: The Committee considered the
Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 28, 29, 30, 31,
32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51,
52, 53, 54, 55, 56, 57, 59, 58, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71,
72, 73, 74, 75, 76, 77 and 78.
The following amendments were agreed to (by division):
121 (For 5, Against 4, Abstentions 0)
129 (For 8, Against 1, Abstentions 0)
130 (For 8, Against 1, Abstentions 0)
131 (For 8, Against 1, Abstentions 0)
The following amendments were disagreed (by division):
122 (For 3, Against 6, Abstentions 0)
124 (For 2, Against 5, Abstentions 2)
153 (For 3, Against 6, Abstentions 0)
131A (For 1, Against 8, Abstentions 0)
Amendments 119, 102, 161 and 9 were moved and, with the agreement of the
Committee, withdrawn.
The following amendments were not moved: 120, 8, 123, 103, 3, 131B, 131C,
131D and 154.
Amendment 126 (and therefore also amendment 126A) was pre-empted by
amendment 129.
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Sections 12, 13, 14, 16, 17, 19 and 20 were agreed to without amendment.
Sections 4, 5, 6, 7, 8, 9, 10, 11, 15 and 18 were agreed to as amended.
The Committee ended consideration for the day, amendment 9 having been
disposed of.


74

2901

22 MARCH 2006

Scottish Parliament
Environment and Rural
Development Committee
Wednesday 22 March 2006
[THE CONVENER opened the meeting at 09:32]

Animal Health and Welfare
(Scotland) Bill: Stage 2
The Convener (Sarah Boyack): Good morning
and welcome to our 10th meeting of 2006. Before
we kick off, I record the news that Margaret Ewing
died yesterday. I am sure that colleagues will want
us to send our sympathies to Fergus Ewing, to her
family and to her SNP colleagues. Margaret
served on the Rural Development Committee,
which was our predecessor in session 1, and
made a great contribution to debates in Parliament
during that time.
Item 1 is our second day at stage 2 of the
Animal Health and Welfare (Scotland) Bill. We
expect John Farquhar Munro to attend, and Elaine
Murray is with us. I welcome Rhona Brankin, the
Deputy Minister for Environment and Rural
Development, and her officials. Colleagues should
have a copy of the bill, the marshalled list of
amendments that was published on Tuesday and
the groupings of amendments. I hope that
everybody has the paperwork; otherwise, they
should speak to the clerks quietly. My script for the
meeting is voluminous. We will see how we get on
as we work our way through stage 2. We must
finish by the end of next week, but we will see how
we get on this morning.
Section 4—Tests and samples
The Convener: Group 1 is on tests and
samples. Amendment 28, in the name of the
minister, is grouped with amendments 29 to 32.
The Deputy Minister for Environment and
Rural Development (Rhona Brankin): The
amendments
stem
from
Professor
Julie
Fitzpatrick’s written response to the committee. As
director of the Moredun Research Institute, she is
concerned that the reference to the detection of
diseases through the identification of antibodies in
proposed new section 6E of the Animal Health Act
1981 is too simplistic. To address those concerns,
ministers have lodged amendments 28, 29, 30, 31
and 32, to which I ask the committee to agree.
I move amendment 28.
Amendment 28 agreed to.

Amendments 29 to
Brankin]—and agreed to.

2902
32

moved—[Rhona

The Convener: Group 2 is on further testing
and procedure. Amendment 119, in the name of
Nora Radcliffe, is grouped with amendment 120.
Nora Radcliffe (Gordon) (LD): Amendments
119 and 120 would require notification of farmers
whose animals were being used to screen or test
for diseases other than those for which they were
first submitted for testing, which does not seem to
be unreasonable. It may be important that a
farmer is aware of the disease profile of animals in
assisting on-going herd management or breeding
programmes. That knowledge could also assist in
improving the health of the national herd. Such
benefit would be ancillary to the main point that it
is not unreasonable to suggest that farmers should
be notified if their animals are to be used to screen
or test for other diseases. Farmers should also be
able, on request, to get the results of those tests in
writing.
I move amendment 119.
Rhona Brankin: To give ministers the ability to
reuse samples that are collected during the course
of statutory surveys and programmes will provide
a number of obvious benefits to the Scottish
livestock industry at significantly reduced cost,
compared to the present. Reuse of samples is
most likely to be for research or surveillance
purposes, so it is likely that it will not be possible
to notify individual animal owners or keepers of the
test results because reuse of samples would
generally be anonymous. Given that the objective
of reusing samples is not to take action at
individual farm level and that the results will be
anonymised, it is considered that no useful
purpose would be served by notifying individual
owners or keepers of the intention to submit
samples to further tests. Reuse will not be for
diagnostic purposes, and I assure the committee
that no use will be made of samples that would act
against the interests of individual producers. For
those reasons, I recommend that the committee
reject amendments 119 and 120.
Nora Radcliffe: Can I ask a question?
The Convener: Yes, if it helps.
Nora Radcliffe: If the information is useful in a
general collective sense, it might be useful in an
individual sense to the person whose animals are
being tested. If the intention is efficiency, in that
more use than one is being made of a set of
samples—the original use plus the Executive’s
use—cannot we get a third benefit through
farmers’ being given the information so that they
can make use of it?
Rhona Brankin: The identity of the farm
concerned will not be known by the researcher, so
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it would not be practical to inform the original
owner. There could be occasions on which a
sample had been in store for some time and the
information that linked it to the premises of origin
was not relevant to the current owner of the herd
or the flock. The key point is that we want to be
able to reassure keepers that we will not act in any
way that is contrary to the interests of individual
producers.
Nora Radcliffe: I am not worried about possible
negative effects; I just think that an additional
positive effect could be won.
Rhona Brankin: Excuse me while I confer with
my officials.
The Convener: Officials are not allowed to
speak during this part of the process, so if we can
get a swift answer, I will take it.
Rhona Brankin: The chief veterinary officer has
just advised me that any research that is done
might not be in a form that would enable us to go
back and inform an individual farmer of the results.
What is important is that the broader information is
shared with the industry as a whole. If Nora
Radcliffe has particular concerns, I can provide
her with specific information. She may want to
raise the matter again at stage 3, but I will be more
than happy to discuss it with her.
Nora Radcliffe: It sounds as though the
situation is not as clear cut as I had thought.
The Convener: You have obtained the
commitment that we will get more information on
the subject.
Amendment 119, by agreement, withdrawn.
Amendment 120 not moved.
Section 4, as amended, agreed to.
Section 5—Animal gatherings
The Convener: Group 3 is on the definition of
an animal. Amendment 33, in the name of the
minister, is grouped with amendments 34, 35, 39
to 44, 50, and 94 to 97.
Rhona Brankin: I will speak briefly to the
amendments in the group. Amendments 33, 34
and 35 have been lodged to make it explicit that
Scottish ministers will be able, by order, to make
provision for licensing of bird gatherings as well as
licensing of animal gatherings. I ask the committee
to agree to the amendments.
Amendments 39 to 44 are technical
amendments that will ensure that Scottish
ministers have powers to seize the carcases of
animals, birds or amphibians, things that have
been obtained from or produced by those
creatures and items that have been used in
connection with them, with a view to preventing
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the spread of disease. I ask the committee to
agree to the amendments.
Amendment 50 will extend the scope of
proposed new sections 28C to 28H of the Animal
Health Act 1981 so that they cover all animals that
could be infected with the specified diseases. I ask
the committee to agree to amendment 50.
Amendments 94 to 97 are technical
amendments that will widen the definition of
animals that is given in section 87 of the 1981 act
and will ensure that the definition of disease is not
restricted to the one that is given in that act. The
aim is to bring the relevant provisions into line with
the wider focus on disease prevention that the bill
will establish. I ask the committee to agree to
amendments 94 to 97 inclusive.
I move amendment 33.
Amendment 33 agreed to.
Amendments 34 and
Brankin]—and agreed to.

35

moved—[Rhona

09:45
The Convener: Group 4 is on animal
gatherings. Amendment 36, in the name of the
minister, is grouped with amendments 121 and
122.
Rhona Brankin: Amendment 36 will clarify the
conditions that may be imposed when granting or
renewing a licence for an animal gathering. The
purpose is to remove doubt about the conditions
that may be imposed when licensing animal or bird
gatherings. Amendment 36 will put beyond doubt
the question whether conditions can be imposed
to require a licensee to take measures to prevent
the spread of disease. I ask the committee to
agree to amendment 36.
On amendment 121, our intention is that disease
risk assessments should be a matter for the state
veterinary service on behalf of Scottish ministers.
It is important that, in the context of the
amendment, there is no proposal to charge for
either the assessment or licence. That remains our
position, whether for granting or renewal of a
licence. That said, it is unreasonable to commit to
such
undertakings
in
the
bill.
Future
Administrations would find that illogical; we, as
legislators, should be flexible in our thinking.
On amendment 122, I do not fully understand
the reasoning behind it. It would require Scottish
ministers to consult Parliament on the list of
persons who are to be consulted before the
ministers could make an order on licensing of
animal gatherings. That would be an unusual level
of involvement in such a detailed procedural
matter. Under section 5, proposed new section
8A(8) to the 1981 act will provide that an order
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under proposed new section 8A(1) will be subject
to negative resolution, or class 5, procedure. It
appears that that would provide adequate
parliamentary scrutiny at a level that is consistent
with effective use of parliamentary time.
When our officials consult on a proposed order
for licensing of animal or bird gatherings, they will
do so with a large range of interested
organisations,
including
the
Institute
of
Auctioneers and Appraisers in Scotland, the
National Farmers Union, the National Farmers
Union of Scotland, the Road Haulage Association,
the British Veterinary Association, appropriate
sectoral bodies and numerous others.
I recommend that the
amendments 121 and 122.

committee

reject

I move amendment 36.
Nora Radcliffe: I will speak only to my
amendment 121. It is important that our approach
to licensing animal gatherings has as light a touch
as possible. Small agricultural shows and game
fairs are important parts of the rural economy, and
most already operate at the fringes of financial
viability. The minister has stated that the Executive
does not intend to charge for assessments or
licenses, but it is important that people have
confidence that that will be the case in the future.
We will have to rely on people to notify the
authorities of small animal gatherings, because
there is no way that the authorities will know
where all of them will take place. Any provision
that would give confidence that people will not be
charged for assessments and licences would be
an important addition to the bill. There should be
no inhibition on notifying the authorities about
animal gatherings—amendment 121 would give
people that confidence.

ministers’ subsequent actions. I urge
committee to support amendment 122.
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Maureen Macmillan (Highlands and Islands)
(Lab): Can the minister assure us that if a future
Administration wanted people to pay for the
granting of licences, that proposal would come
before Parliament in the form of a statutory
instrument that would have to be approved?
Rhona Brankin: My understanding is that such
a proposal would be required to be approved by
Parliament. I take the opportunity to reiterate that
the current Administration has no intention of
charging for assessments or licences.
The Convener: Members have no further
comments, so do you want to wind up the debate,
minister?
Rhona Brankin: No.
Amendment 36 agreed to.
Amendment 121 moved—[Nora Radcliffe].
The Convener: The question is, that
amendment 121 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)

Richard Lochhead (North East Scotland)
(SNP): I am sympathetic to Nora Radcliffe’s
amendment 121 and I urge the committee to
support it. She has eloquently laid out the reasons
why it should be agreed to.

The Convener: The result of the division is: For
5, Against 4, Abstentions 0.

The purpose of amendment 122, which is in my
name, is to involve Parliament in scrutiny of the list
of relevant interests and experts that the
Government would consult before making an order
in relation to animal gatherings. I lodged the
amendment for two reasons. First, if a disease
outbreak was suspected, one of the first actions
that ministers would likely take would be to make
an order in relation to animal gatherings. I hope
that Parliament’s scrutiny of the list of experts
whose advice ministers would seek at that early
stage would be reflected in subsequent measures
that ministers might take. Secondly, it is important
to get the right advice in such circumstances;
Parliament’s early scrutiny of, and comments on,
the list of experts would add legitimacy to

The Convener: The question is, that
amendment 122 be agreed to. Are we agreed?

Amendment 121 agreed to.
Amendment 122 moved—[Richard Lochhead].

Members: No.
The Convener: There will be a division.
FOR
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
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The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 122 disagreed to.
The Convener: Group 5 is on the definition of
premises. Amendment 37, in the name of the
minister, is grouped with amendments 38, 55, 59,
73 and 76.
Rhona Brankin: Amendments 37, 38, 55, 73
and 76 will delete from the definition of premises
an unnecessary word and will ensure that a
consistent definition is used throughout the bill.
Amendment 59 will ensure that the same definition
is used in section 9. I ask the committee to agree
the amendments.
I move amendment 37.

2908

The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)

The Convener: The result of the division is: For
2, Against 5, Abstentions 2.
Amendment 124 disagreed to.

Amendment 37 agreed to.

Section 7, as amended, agreed to.

Section 5, as amended, agreed to.
Section 6—Treatment
Amendment 8 not moved.
Amendment 38 moved—[Rhona Brankin]—and
agreed to.
Section 6, as amended, agreed to.
Section 7—Seizure of carcases etc
Amendments 39 to
Brankin]—and agreed to.

44

moved—[Rhona

The Convener: Amendment 123, in the name of
Ted Brocklebank, has been debated with
amendment 106.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I ask for your guidance, convener. If I do
not move amendment 123, can I lodge another
amendment on the issue at stage 3 so that I can
come up with more appropriate wording?
The Convener: Yes. All amendments are
subject to approval by the Presiding Officer, but he
would know that you had not moved the
amendment at this stage.
Amendment 123 not moved.
The Convener: Amendment 124, in the name of
Ted Brocklebank, has been debated with
amendment 106.
Mr Brocklebank: I am trying desperately to find
it in my notes.
The Convener: It was debated last week.
Amendment 124 moved—[Ted Brocklebank].
The Convener: The question is, that
amendment 124 be agreed to. Are we agreed?
Members: No.
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Section 8—Specified diseases
Amendment 45 moved—[Rhona Brankin]—and
agreed to.
Section 8, as amended, agreed to.
Section 9—Deliberate infection of animals
The Convener: Group 6 is on deliberate
infection. Amendment 46, in the name of the
minister, is grouped with amendments 47 to 49
and 51 to 54.
Rhona Brankin: Amendments 46 and 48 will
ensure that the offences that will be created in
relation to deliberate infection extend to a person
who keeps anything that is obtained from,
produced by or used in connection with an
infected or suspected infected animal, bird or
carcase, and not just to a person who acquires
those items.
Amendments 47 and 49 are technical
amendments that will clarify the extent of the
relevant offence provisions. They will mean that
the offence is no longer proven by reference to
what a person suspects but, rather, by what that
person knows or ought to know.
Amendments 51 to 54 will ensure that, when a
person is convicted of an offence under proposed
new section 28C of the 1981 act, that person will
be deprived of entitlement to compensation that
would be payable under the 1981 act, to which
they would otherwise be entitled.
I ask the committee to agree to amendments 46
to 49 inclusive and 51 to 54 inclusive.
I move amendment 46.
Amendment 46 agreed to.
Amendments 47 to
Brankin]—and agreed to.

55

moved—[Rhona
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10:00
The Convener: Group 7 is on evidence by
veterinary surgeons. Amendment 56, in the name
of the minister, is grouped with amendments 58,
62, 81, 82, 85 and 92.
Rhona Brankin: All seven of the amendments
are concerned with veterinary surgeons and their
role in providing evidence that deals with the
deliberate infection of animals and post-conviction
orders.
Amendments 58 and 92 simply define the term
“veterinary surgeon” and make it clear that it
means a person who is registered in the register of
veterinary surgeons or the supplementary
veterinary register kept under the Veterinary
Surgeons Act 1966.
Amendments 56, 62, 81, 82 and 85 are identical.
Before a court can make an order for an animal to
be destroyed, the bill as drafted requires a
veterinary surgeon to appear in court to give
evidence that the destruction of the animal would
be in its interests. That might not be the most
efficient use of such an expert’s time, particularly
when there is no dispute. The amendments
therefore enable a veterinary surgeon to provide
evidence in writing, by appearing personally or in a
number of other ways. That will mean that they do
not necessarily have to attend court.
I move amendment 56.
Amendment 56 agreed to.
The Convener: Group 8 is on appeals against
orders. Amendment 57, in the name of the
minister, is grouped with amendments 64 to 67
and 87 to 91.
Rhona Brankin: The amendments in this group
make minor and technical changes in relation to
the making of deprivation and seizure orders
under both the health and the welfare parts of the
bill. In particular, they relate to the appeals
process and the making of interim orders.
I move amendment 57.
Amendment 57 agreed to.
Amendments 59 and
Brankin]—and agreed to.

58

moved—[Rhona

The Convener: Group 9 is on deprivation and
disqualification orders. Amendment 60, in the
name of the minister, is grouped with amendments
61, 83 and 84.
Rhona Brankin: The bill already makes
provision for a person to be disqualified from
undertaking a number of activities, namely owning
and keeping animals, dealing in animals and
transporting animals.
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There can be other circumstances in which it is
possible for a disqualified person to take charge or
control of an animal. It is generally considered to
be inappropriate for a disqualified person to work
with or have possession or control of animals,
even for a short period of time. However, provision
should be made for exemptions in certain
circumstances.
Amendments 60 and 83 will give the court the
power to prohibit persons from undertaking
virtually every activity in which they could have
charge or control over an animal, particularly riding
horses, operating animal businesses or having
various other types of involvement with animals.
Amendments 61 and 84 recognise that there
may be exceptional circumstances in which the
only person who is available to provide help has
been disqualified from taking charge of animals.
Therefore, limited exceptions are provided. First,
when no alternative arrangements for the animal’s
care are reasonably available, and with the
owner’s consent, a disqualified person may care
for the animal on a temporary basis—for example,
when a person in a remote community is admitted
to hospital and the only person who is available to
look after their pet has been disqualified from
having charge or control of animals. Secondly,
when an animal is suffering, a disqualified person
can care for the animal for the purpose of
alleviating its suffering. I ask the committee to
accept amendments 60, 61, 83 and 84.
I move amendment 60.
The Convener: No colleagues wish to speak.
They seem sensible, detailed amendments on
which representations have obviously been made.
Amendment 60 agreed to.
Amendments 61 and
Brankin]—and agreed to.

62

moved—[Rhona

The Convener: Group 10 is on interim orders.
Amendment 63, in the name of the minister, is
grouped with amendments 86 and 93.
Rhona Brankin: These three amendments
relate to the making and undertaking of interim
orders. An interim order is intended to deal with
possession of an animal pending final
determination of a summary application for a
seizure order. The summary application process
can take six to nine months or more to complete.
Amendment 63 relates to the making of seizure
orders under proposed new section 28G of the
1981 act. As it stands, the bill does not make
provision for dealing with animals during the
period between court proceedings for a seizure
order being raised and those proceedings being
finally determined. Such an omission would mean
that the courts could not ensure that animals were
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dealt with properly in that interim period.
Amendment 63 seeks to resolve that situation.
In a nutshell, the first part of amendment 63
allows the court to make an interim order as to the
keeping of an animal until such time as the
application for a seizure order and any appeal are
determined. The second part of amendment 63, by
reference to the other provisions being inserted by
the bill, sets out certain matters that the court must
take into account before making an interim order
and provisions that the court may include as to the
carrying out of such an order. The amendment
also enables the court to require reimbursement of
the costs of carrying out such an order.
Amendment 86 is similar to amendment 63 and
makes similar provision in relation to section 37,
which provides for the making of seizure orders for
welfare reasons.
Amendment 93 is consequential to amendment
86. Amendment 86 makes provision for an interim
order to be made as to possession of an animal
between the making a summary application for a
seizure order and that application being
determined. Amendment 93 extends the offence of
intentional obstruction to make it an offence
intentionally to obstruct a person in carrying out
such an interim order. I ask the committee to
accept amendments 63, 86 and 93.
I move amendment 63.
Amendment 63 agreed to.
Amendments 64 to
Brankin]—and agreed to.

67

moved—[Rhona

Section 9, as amended, agreed to.
Section 10—Livestock genotypes:
specification, breeding and slaughter
Amendment 68 moved—[Rhona Brankin]—and
agreed to.
The Convener: Group 11 is on transmissible
spongiform
encephalopathies,
or
TSEs.
Amendment 69, in the name of the minister, is
grouped with amendment 70.
Rhona Brankin: Amendment 69 has been
drafted to clarify that not all the restrictions and
requirements specified in subsections (6) to (8) of
proposed new section 36P of the 1981 act need to
be specified on every TSE-related restriction
notice that is issued, but only those that are
relevant to the person receiving the notice.
Amendment 70 is a technical amendment to clarify
the extent of the relevant offence provisions. I ask
the committee to agree to amendments 69 and 70.
I move amendment 69.
Amendment 69 agreed to.
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Amendments 70 to
Brankin]—and agreed to.

73

moved—[Rhona

Section 10, as amended, agreed to.
Section 11—Powers of entry
Amendments 74 to
Brankin]—and agreed to.

77

moved—[Rhona

Section 11, as amended, agreed to.
Sections 12 to 14 agreed to.
Section 15—Protected animals
The Convener: Group 12 is on part 2
definitions. Amendment 78, in the name of the
minister, is grouped with amendment 125.
Rhona Brankin: Amendment 78 simply gives a
definition of British islands. The definition is
provided in schedule 1 of the Interpretation Act
1978, which states that
“‘British Islands’ means the United Kingdom, the Channel
islands and the Isle of Man.”

Amendment 125 is unnecessary. The Executive
is already committed to providing detailed
guidance for animal keepers and enforcers on the
new legislation. Not only will guidance be
available, but detailed animal welfare codes will be
produced, which will provide more detailed
information for commonly kept species of animals.
I think that amendment 125 seeks to provide
further clarification, but to single out in the bill just
a few issues in connection with which guidance
must be issued is likely to confuse, rather than
clarify.
In the vast majority of cases, it will be crystal
clear whether an animal is a protected animal,
whether a person is responsible for an animal, and
who that person—or persons—will be. An animal
is a vertebrate other than man; I see little room for
confusion there. I accept that the question whether
the animal is protected will depend on the
individual circumstances. The meaning of
protected animal is clear in the context of each
provision in which it appears but, in practice, it will
be possible to determine whether an animal is
protected in light of the facts and circumstances of
individual cases. Detailed guidance, including
examples, will be provided for enforcers and
animal keepers.
Amendment 125 seeks to be prescriptive with
respect to the guidance that is to be provided
under the bill. My concern is that, by being so
prescriptive about the three terms specified in the
amendment, we could limit the scope of the
guidance. We believe that it is essential that both
the bill and the guidance provided under it are
sufficiently flexible. A mandatory requirement to
produce guidance is unnecessarily bureaucratic
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and unwieldy. I ask the committee to accept
amendment 78 but, as the Executive is already
committed to providing detailed guidance on the
bill, I ask the committee to resist amendment 125,
which is unnecessary.
I move amendment 78.
10:15
Rob Gibson (Highlands and Islands) (SNP): I
hear what the minister says about the definitions,
but I refer to the confusion that arose from the
evidence that the committee took from Ross
Finnie and his civil servants. It is clear that the bill
does not contain the kind of absolute definition
that would allow me to be happy that guidance on
the definitions of the terms “animal”, “protected
animal” and “responsible for an animal” should not
be provided for in the bill.
For example, a protected animal is defined in
section 15 as an animal that is
“(b) under the control of man … or
(c) not living in a wild state.”

However, in an example that John Paterson, an
official from the Scottish Executive’s Legal and
Parliamentary Services, gave in answer to
questions about those definitions, he compared
feeding birds from a bird table with the way in
which deer are fed. To be frank, the provision is
not clear enough; it concerns me that it is rather
unclear. On the point at which animals stop being
self-sufficient in feeding themselves and humans
begin to feed them, he said:
“There might be a short transitional phase during which
someone is still feeding them, but essentially they are
wild.”——[Official Report, Environment and Rural
Development Committee, 11 January 2006; c 2631.]

That leaves a gap in the definition. Moreover, it is
not possible to say whether fish in a stocked pond
are covered by the phrase
“under the control of man”,

as that will depend on the circumstances.
The evidence leads me to believe that there is a
need to explain the terms “animal”, “protected
animal” and “responsible for an animal” more
thoroughly in the bill. We must bear in mind the
relationship of the bill’s proposals to biodiversity
and habitat changes that are taking place due to
climate change, and ask whether it is possible to
accept, as the minister said at the beginning of the
discussion, that we have to take a pragmatic
approach. I do not believe that a pragmatic
approach would best serve the measures and I
believe that amendment 125 would allow the
definitions to be clarified in a way that is better
than what the minister has offered.
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Mr Brocklebank: I shared some of the
misgivings that Rob Gibson and others had on the
issue. It seemed to me that the bill was vague
about when an animal might be in care and when
it might be construed as having been abandoned.
However, some progress has been made in the
wording of the bill and I hear what the minister
says about not being too prescriptive. By that, I
think that she meant that, if the definitions are too
tight, some examples might slip through the net. It
is perhaps better not to be too prescriptive, but I
will support amendment 125 at this stage and
might revisit the issue at stage 3.
The Convener: I have a question for
clarification, minister. You said that there will be
guidance and animal welfare codes; will those be
laid before the committee? Quite a few witnesses
raised the issue at stage 1, and I am grateful to
Rob Gibson for raising it at stage 2 because we
need to revisit it. I was not 100 per cent clear
about it myself but, if there were to be proper
guidance and codes that we were able scrutinise, I
would be happy.
I think that practical examples are essential.
People who look after animals expressed concern
that they would be put in a position in which they
would be breaking the law inadvertently. People
who must ensure that the law is implemented
properly said that they wanted to know what the
ground rules were. At the moment, I do not think
that we are all clear about that. I would be happy
for there to be guidance, but I would want to know
that the committee could consider it and could
enable stakeholders to test it to ensure that
everyone understood what it meant.
I now ask the deputy minister to wind up and to
address all the points that members have made.
Rhona Brankin: I reiterate that we are
committed to providing detailed guidance for
animal keepers and enforcers. The animal welfare
codes that will be produced will be subject to
consideration by the committee under the
affirmative procedure.
The Convener: Where does that guidance sit in
the hierarchy of guidance? At stage 1, we were
concerned about the priority that would be
attached to its production. Do you have a date?
Will there be much of a time lag between when the
bill comes into force and when we will get the
codes?
Rhona Brankin: The guidance will be a top
priority, but the information in the codes will be
dependent on which species they concern.
The Convener: Do you wish to respond to any
of the other comments that have been made?
Rhona Brankin: No.
Amendment 78 agreed to.
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Section 15, as amended, agreed to.
Section 16 agreed to.
Section 17—Unnecessary suffering
The Convener: Group 13 is on the prevention of
poisoning by injurious weeds etc. Amendment
102, in the name of Elaine Murray, is grouped with
amendments 103, 154 and 104.
Dr
Elaine
Murray
(Dumfries)
(Lab):
Amendments 102 and 103 seek to extend the
provision on causing suffering by omitting to act
beyond the person responsible to others such as
landowners who allow ragwort to grow on land
adjacent to pastures that are grazed by vulnerable
animals or are used for the production of forage.
As I read section 17(3), in the hypothetical
situation in which the minister’s horse or my horse
stuck its long neck across the fence of a field and
consumed some ragwort on someone else’s land,
she or I would be committing an offence rather
than the person who had failed to control the
ragwort. However, I appreciate that amendments
102 and 103 contain fairly broad provisions, which
could have unintended consequences. I look
forward to hearing the minister’s comments on
them.
Amendments 154 and 104 represent another
bite at the same cherry. Amendment 154 seeks to
amend section 20 in such a way as to ensure that
someone who, by failing to control an injurious
weed such as ragwort, allowed a protected animal
to consume it would be covered by the offence of
administering a poison as defined in the Weeds
Act 1959. The application of the proposed
provision on the poisoning of a vulnerable animal
by an injurious weed would extend to the person
who owned or occupied the land on which the
weed was growing. I think that amendment 154 is
fairly innocuous, in that it merely seeks to clarify
existing provision and would have no unintended
consequences.
Amendment 104 relates to the animal welfare
codes that were discussed during consideration of
the previous group of amendments. It would
enable ministers to provide guidance on the
prevention of poisoning of animals. In particular, I
am thinking of the prevention of poisoning by
injurious weeds. I draw members’ attention to the
“Code of Practice on How to Prevent the Spread
of Ragwort”, which was introduced by the minister
for the horse in England—I am sure that Rhona
Brankin is the equivalent minister in Scotland.
Amendment 104 would not force ministers to
provide such guidance, but it would enable them
to do so. The British Horse Society has drawn
attention to the need to educate horse owners and
landowners about injurious weeds. Guidance
would be helpful in providing such education.
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Amendment 104 is specific but it would be
harmless and would make things clearer.
I am prepared to withdraw amendment 102 and
not to move amendment 103, if the minister feels
that they are far too broad. However, I hope that
she will accept amendments 104 and 154, or that
she is prepared to consider alternatives—in which
case I will not move them, although I might lodge
them again at stage 3. I look forward to hearing
the minister’s comments.
I move amendment 102.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): I welcome the intention behind Elaine
Murray’s four amendments, which is to protect
horses, but I am concerned about their wider
implications. Landowners are already required to
control weeds such as ragwort. One of the wider
implications of the amendments would be that
many weeds defined by the Weeds Act 1959 could
become extinct in Scotland. If that happened,
there would obviously be an impact on
biodiversity. We have to bear that in mind.
I will be interested to hear the minister’s plans
for codes of practice or guidance and for voluntary
measures. However, I am concerned about
amendments that could have serious implications
for biodiversity in Scotland.
Richard Lochhead: I am interested in this issue
and have a lot of sympathy with the amendments.
However, I presume that any endangered weeds
are protected by other legislation. Will the minister
comment on that?
Rhona Brankin: Amendments 102 and 103 aim
to bring the offence in section 17(1) into line with
the offence in section 17(2), so that the offence of
causing unnecessary suffering to a protected
animal for which no one is responsible can be
caused either by an act or by an omission. In other
words, it would be an offence to cause
unnecessary suffering by failing to take action.
The changes suggested in amendments 102
and 103 would have unintended and undesirable
consequences and they would be virtually
impossible to enforce. I will explain the difference
between sections 17(1) and 17(2). Section 17(1)
deals with the relationship between everyone and
protected animals, whereas section 17(2) deals
with the relationship between a person who has
responsibility for a protected animal and that
animal. Amendment 103 would make it an offence
to cause unnecessary suffering by a failure to act
if a person
“knew, or ought reasonably to have known,”

that failure to act would cause an animal to suffer.
In other words, it could be an offence not to feed a
feral cat or not to take a stray dog to an animal
welfare centre.
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As drafted, section 17 makes it an offence to
kick a stray cat but does not make it an offence to
fail to feed it. Allowing a feral cat to go hungry, or
failing to report a stray dog to the authorities, will
certainly not be good for the animal, but it would
not be realistic to make those failures offences.
Such a provision would be virtually impossible to
enforce. I therefore ask the committee to resist
amendments 102 and 103.
Amendment 154 seeks to provide that a
landowner or occupier would be held responsible
for poisoning an animal if the animal consumed
poisonous weeds that were not controlled on their
land. Amendment 104 seeks to include specific
reference to the prevention of poisoning in the list
of purposes for which regulations can be made
under section 23, which is entitled “Provision for
securing welfare”.
As Elaine Murray knows, I have a great deal of
sympathy with the issue that she wishes to deal
with—the unnecessary suffering of horses that are
poisoned with ragwort. However, I believe that the
bill already deals satisfactorily with the problem. A
specific provision in section 20 will make it an
offence to cause poison to be taken by a protected
animal. In addition, section 22 will require a person
responsible for a horse to ensure that it is not kept
in a field in which ragwort is not adequately
controlled.
Further, section 34 will allow the Scottish
ministers to issue a statutory code of practice on
ragwort control in areas where horses are kept, if
that is deemed necessary. The code of practice
could be targeted at land managers and would be
statutory guidance, similar to that provided in
England and Wales under the Ragwort Control Act
2003. Section 23, which amendment 104 seeks to
supplement, will allow the Scottish ministers to
make regulations on ragwort poisoning, if
necessary, under subsection (3)(a), which
mentions “the prevention of suffering”.
10:30
Amendment 154 is neither necessary nor
desirable. It would place an unrealistic burden on
landowners or occupiers, who would not
necessarily be responsible for the protected
animal in question or even know that it was using
their land. Section 22 will place the responsibility
on the owner or keeper of the animal to ensure its
welfare, which is appropriate and proportionate.
Amendments 102, 103, 154 and 104 are all
unnecessary and I urge the committee to reject
them.
In response to Elaine Murray’s question,
ministers will be able to issue a statutory code of
practice on ragwort control similar to the code that
the Department for the Environment, Food and
Rural Affairs has introduced. I will certainly
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consider doing that. On the concerns that other
members raised, I am satisfied that existing
legislation can be used to deal with other weeds,
although I acknowledge the concerns about
biodiversity, which we must keep in mind. A
statutory code of practice might be helpful in that
regard, too.
Dr Murray: On the point that Mark Ruskell
raised, I point out that the intention is not to
eradicate the weeds. I know that the organisation
Buglife—the Invertebrate Conservation Trust tries
to portray those who are concerned about the
control of ragwort and the weed’s effect on
protected animals as attempting to eradicate the
weed. I have no intention whatever to attempt to
eradicate ragwort, as I am sure that it is an
important habitat in the right place. My intention is
to ensure that people control ragwort if it could be
a danger to protected animals.
I accept the minister’s comments on
amendments 102 and 103, so I am prepared to
withdraw amendment 102 and not to move
amendment 103. I will not move amendments 104
and 154, but I want to consider what the minister
said and I may bring them back at stage 3. I will
read the Official Report of the meeting and
contemplate the minister’s comments further.
Amendment 102, by agreement, withdrawn.
Amendment 103 not moved.
The Convener: Group 14 is on the meaning of
suffering and unnecessary suffering. Amendment
161, in the name of Nora Radcliffe, is grouped with
amendments 164 and 149.
Nora Radcliffe: The aim of amendment 161 is
to explore why the word “legitimate” is used in
section 17(4)(c) rather than the word “lawful”. The
paragraph deals with one issue that will be taken
into account in the determination of whether
unnecessary suffering has occurred, namely
whether the conduct in question was for legitimate
purposes. Two examples are given. I wonder
whether the word “legitimate” is appropriate, as it
is subjective. In similar contexts elsewhere in the
bill, the word “lawful” is used—for example section
22(2) refers to “lawful activity” and “lawful
purpose”. It seems to me that the word “lawful” is a
more appropriate term to deal with a potential
defence in a criminal case. “Lawful” is more clearly
understood than “legitimate”, which is more
subjective. I would welcome the minister’s
explanation of why the word “legitimate” is used in
this context and not the word “lawful”, which would
be a tighter definition and would make it easier to
prosecute.
I welcome amendment 149, which makes
explicit the fact that suffering includes physical and
mental suffering. That is a useful clarification.
I move amendment 161.
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Mr Brocklebank: My amendment 164 makes a
small point on a matter that the minister can
perhaps clarify. I do not see the distinction
between the meaning of suffering and the
meaning of unnecessary suffering in the bill. On
most occasions, the bill talks about unnecessary
suffering; therefore, I propose that the section
should use the phrase “unnecessary suffering”
instead of simply the word “suffering”.
Excuse me—I seem to be frogging up.
The Convener: Do you want a second?
Mr Brocklebank: Yes. I think that is better.
Elsewhere, the bill talks about unnecessary
suffering. All that I seek is consistency, and I
propose that the word “unnecessary” be inserted
before the word “suffering” in section 23(3)(a).
Rhona Brankin: The dictionary definition of
legitimate states that legitimate means authorised,
or in accordance with law or rules, and includes
action that can be defended as logical or
justifiable. The definition of lawful is allowed,
recognised or sanctioned by law; therefore, lawful
is a much narrower term and I do not consider its
use to be appropriate in this context. We should
not include a term that is too narrow and
restrictive, as we could risk criminalising wellmotivated action for a good purpose.
Amendment 161 could lead a court to consider
that, because an act is not specifically allowed,
recognised or sanctioned by law, the court should
be influenced against finding that the suffering was
necessary. In legislation, the exact word that is
used can have a significant effect, as courts work
on the premise that each word is selected
deliberately over available alternatives. I therefore
ask the committee to reject amendment 161.
Amendment 164 would have a detrimental
narrowing effect on the scope of regulations that
could be made under section 23. By qualifying the
example of the prevention of suffering with the
term “unnecessary”, Mr Brocklebank would
significantly limit the power to make regulations
under the section. The overriding purpose of
section 23 is to enable the Scottish ministers to
make regulations to secure the welfare of animals
for which a person is responsible, and the progeny
of such animals. There may, indeed, be occasions
on which the Scottish ministers would seek to
regulate something that would secure the welfare
of animals and may involve necessary suffering—
for example, medical treatment or animals risking
suffering in order to protect people, as search-andrescue dogs do.
Although the list of matters to which
requirements and prohibitions may relate in regard
to regulations that are made under section 23 is
not exhaustive, in the eyes of a court the inclusion
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of the term “unnecessary” could narrow the scope
of possible regulations. I therefore ask the
committee to reject amendment 164.
I expect that many people—including the
committee—will be pleased to see amendment
149. There was consensus among witnesses at
stage 1 that such an amendment should be
introduced. Strictly, the amendment is not
required, as a bare reference to suffering includes
suffering of any kind; however, we accept that the
elaboration will aid users of the legislation.
Amendment 149 expressly specifies that suffering
in part 2 includes both physical and mental
suffering. I ask the committee to agree to
amendment 149.
Nora Radcliffe: I recognise that the tighter
definition could have perverse consequences, so I
seek leave to withdraw amendment 161.
Amendment 161, by agreement, withdrawn.
The Convener: Group 15 is on the destruction
of a pet animal. Amendment 153, in the name of
Mark Ruskell, is the only amendment in the group.
Mr Ruskell: Amendment 153 centres on the
right of owners, under the bill, to destroy their
animals in an appropriate and humane manner.
There are questions about what is appropriate and
humane, so we need some better definitions in the
bill. An excellent definition is in the European
Convention for the Protection of Pet Animals,
which covers what is appropriate and humane.
The convention states:
“Only a veterinarian or another competent person shall
kill a pet animal”

and that
“killing shall be done with the minimum of physical and
mental suffering”.

It continues:
“The method chosen … shall … cause immediate loss of
consciousness and death”.

It also states:
“The person responsible for the killing shall make sure
that the animal is dead before the carcass is disposed of.”

More important, the convention prohibits certain
methods of killing animals—for example,
drowning, the use of a poisonous substance or
drug, and electrocution. Members might think that,
in 21st century Scotland, most people have a
sense of what is appropriate and humane;
however, that is not the case. In recent years,
there have been a number of horrific situations. In
Airdrie, when the greyhound stadium closed, 19
greyhounds were drowned. In the Western Isles,
there have been a couple of cases of farm dogs
that have come to the end of their working lives
being put down by having a rock tied to their neck
and being thrown into water and drowned. In Fife,
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an owner decided to kill a dog by throwing it off a
viaduct, but the dog survived. There is a need for
guidance about what is appropriate and humane.
In some situations, it would be possible to say
that the method that has been chosen has led to
unnecessary suffering and is, therefore,
prosecutable under the law. However, in the case
of drowning, it is sometimes difficult to get a
prosecution on the ground of unnecessary
suffering. For that reason, we need some clarity
and guidance in the bill. The European convention
provides excellent guidance and I am interested in
the minister’s views on it.
I move amendment 153.
The Convener: Do any other colleagues want to
speak in the debate?
Elaine Smith (Coatbridge and Chryston)
(Lab): Can we speak after the minister if we wish?
I would like to hear what the minister has to say,
first.
The Convener: If you want to ask about points
of detail after the minister has spoken, that is fine.
Rhona Brankin: We believe that amendment
153 is unnecessary. Section 17(5) provides that it
would not be an offence to destroy an animal
appropriately and humanely. However, the
infliction of suffering over and above that which is
caused necessarily by appropriate and humane
destruction is not exempt. It is for the Scottish
courts to interpret what is appropriate and
humane, having regard to all the circumstances of
the case and the prevailing views and attitudes of
society at the relevant time. The further
qualification that is offered by Mr Ruskell’s
amendment is, therefore, simply not needed. I ask
the committee to reject amendment 153.
The Convener: Elaine, do you have a question
for clarification?
Elaine Smith: No, that is fine.
10:45
Mr Ruskell: I am disappointed that the minister
has not given a commitment to provide further
clarification on the issue. In particular, it is unclear
whether someone who drowned a dog could be
prosecuted on the ground of causing unnecessary
suffering. We need to make it explicit that such
methods of killing animals are inappropriate and
inhumane and are defined as such in the
European Convention for the Protection of Pet
Animals. I do not see why we should not make
that explicit on the face of the bill.
I will press amendment 153.
The Convener: The question is, that
amendment 153 be agreed to. Are we agreed?
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Members: No.
FOR
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 153 disagreed to.
Section 17 agreed to.
Section 18—Mutilation
The Convener: Group 16 is on mutilation.
Amendment 129, in the name of the minister, is
grouped with amendments 126, 126A, 3, 130, 131,
131A, 131B, 131C and 131D. If amendment 129 is
agreed to, amendment 126 will be pre-empted.
Rhona Brankin: Tail docking of dogs is one of
the most controversial issues in the bill and
sincere views are held by those who are for and
against the provision of an exemption for the tail
docking of working dogs. The amendments in the
names of John Farquhar Munro and Ted
Brocklebank, which would permit the tail docking
of puppies if a veterinary surgeon certified that the
dog was likely to be used as a working dog, are
doubtless intended to protect the welfare of such
dogs, but I am not convinced that the case has
been made for an exemption for working dogs.
The committee’s stage 1 report questioned
whether such an exemption was necessary.
I appreciate that collecting evidence on tail
damage in working dogs is difficult and that there
is a lack of scientific studies on tail damage. I am
aware of the views both for and against tail
docking, but I believe that it is significant that the
veterinary organisations have taken a very firm
stance, which the Royal College of Veterinary
Surgeons has even reaffirmed in recent weeks. In
addition, it is significant that the RCVS, the British
Veterinary Association and the British Small
Animal Veterinary Association all oppose tail
docking except for therapeutic reasons. In other
words, the veterinary organisations believe that tail
docking should be undertaken only after a tail has
been injured or diseased. It is also relevant that
veterinary surgeons in countries where tail docking
has been banned are not pressing for a
resumption of docking to avoid tail injuries, even
for working dogs.
I am aware that Westminster narrowly voted in
favour of an exemption for working dogs, but I
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believe that it was wrong to do so. We are taking
the right approach and Scotland is leading the way
on this welfare issue. Docking a dog’s tail just
because the dog might injure its tail later in life
cannot be justified. Such reasoning cannot be
used to defend a practice that is opposed by the
leading veterinary organisations in the country and
the vast majority of practising vets. The fact that
an unacceptable procedure is allowed in England
is no reason to permit it in Scotland.
Like the committee, we believe that an
exemption would be difficult to operate in practice
and could be open to abuse. The Royal College of
Veterinary Surgeons, which is also concerned
about how the exemption would work, highlighted
two areas of concern. First, the amendments
propose that, to certify a dog, a veterinary surgeon
would need to take a view on the likelihood of
future events that would depend on the decisions
of the dog’s current and future owners. However, a
veterinary surgeon’s professional training is in the
prevention, diagnosis and treatment of animal
disease; it does not extend to judging the
intentions of third parties. When the puppy is less
than five days of age, the veterinary surgeon will
not be able to judge whether it will prove suitable
for working and, further, to judge which puppies
from a litter of docked puppies will be used for
working.
The RCVS is concerned that the exemption
would leave open the possibility that a dog of any
breed or type could become a certified working
dog. For those reasons, I ask the committee to
reject amendments 126, 126A and 131A.
I also ask members to reject amendments 3 and
131D. Although they accurately reflect the
Executive’s policy of a total ban on the tail docking
of dogs, we will put that ban on the face of the bill.
The approach that is proposed in amendments 3
and 131D is wrong. We should have the flexibility
to be able to make exceptions to the general ban
on mutilations by regulations. Such an exemption
would be made only after full and detailed
consultation and approval by Parliament. That
approach should be adopted for all mutilations. As
has been stressed a number of times, I consider it
important that as our knowledge of animal welfare
develops, we can reflect those changes in our
legislation and ensure that it is kept up to date with
our thinking.
That approach would give us the possibility of
reviewing the policy on tail docking if it becomes
apparent that there has been an increase in tail
damage in working dogs. I do not expect that there
will be an increase in tail damage that could give
rise to a requirement for that power to be used.
However, full and detailed consultation will take
place before any exemption is presented to the
Parliament for its approval. Not to have flexibility
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would remove that possibility. For those reasons, I
ask members to reject amendments 3 and 131D. I
stress that in arguing for that flexibility, I do not
expect that there will be an increase in tail damage
and thus a requirement to use the power.
Amendments 129, 130 and 131 are all related.
Indeed, amendments 129 and 130 are ancillary to
the making of amendment 131. Amendment 131
amends the power of the Scottish ministers to
create exceptions, which was previously contained
in section 18(3). That provision enabled the
Scottish ministers to make regulations only by
reference to “circumstances”, a term that is not
considered broad enough to encompass, for
example, the specification of a particular
procedure. The amendment makes provision in
new subsection (5) for the Scottish ministers to
specify by regulations the purpose for which a
mutilation may lawfully be carried out, the manner
in which it may be carried out and any conditions
under which it may be undertaken.
To ensure proper consultation of all relevant
interests, it is provided that the Scottish ministers
must undertake a consultation before those
regulations are made. That brings section 18 into
line with regulation-making powers in other
sections of part 2. I ask the committee to accept
amendments 129, 130 and 131 and to reject
amendments 3, 126, 126A, 131A, 131B, 131C and
131D.
I move amendment 129.
John Farquhar Munro (Ross, Skye and
Inverness West) (LD): The minister has made a
strong case against my amendments, but I am
equally as determined to promote the case for
them.
My amendments are supported by the vast
majority of people who use working dogs in their
daily lives and have done so over many years.
The tails of working dogs are docked not simply
for cosmetic purposes; they have been docked
traditionally for the benefit and welfare of the
animal. The practice has been traditional for
centuries and now the Scottish Parliament is trying
to change it. However, dogs are no worse off as a
result of tail docking.
Amendments 126, 131A and 131B would
introduce measures that would be strictly
controlled. The veterinary profession would
determine which dogs were to be working dogs
and, provided that the animal was no more than
five days old, would carry out the procedure of tail
docking. The amendments would ensure that tail
docking was done professionally and that the
animal did not come to any harm. The case has
been made strongly. I am aware that the
committee took evidence on the subject and I
heard that no evidence of tail injuries was
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presented. There is a good reason for that. All
working dogs have had their tails docked and as a
consequence there is no record of damage to the
animals. That will not be the case if tail docking is
abandoned.
Amendment 131A suggests that approval be
given to tail docking of dogs up to five days old
and amendment 131B outlines the conditions that
would apply. I ask the committee to agree to the
amendments, simply because tail docking is
traditional and there has been no history of
damage to the animals.
If the amendments are not agreed to, there will
be a vast amount of cross-border traffic. As the
minister said, tail docking has been approved at
Westminster for England and Wales. I foresee
fleets of Land Rovers, carrying gamekeepers and
their dogs, heading across the border to have the
animals’ tails docked in England. That would be
quite absurd. I ask the committee to consider the
amendments sympathetically and to agree to
them.
Mr Brocklebank: I fully support John Farquhar
Munro’s amendments and the eloquent way in
which he presented his argument. The principal
question here, which we have been grappling with
since the start of the bill’s passage, is “Why is tail
shortening done?” In my view, the answer is that it
is done not for cosmetic or similar purposes, but
because the people who use working dogs see it
as the best welfare for the dogs involved. We are
speaking mainly about spaniels and working gun
dogs. I do not understand why it is impossible for
vets to make the decision whether to shorten an
animal’s tail when it is at an early age. Vets know
where litters are going. Country vets are aware of
the damage that could be caused to dogs whose
tails are not shortened. The minister made much
play of the fact that various veterinary
organisations have come down against tail
shortening, but the profession is very much split. A
great number of country vets do not agree with the
view of the RCVS.
I received a letter this morning on behalf of six
vets working in the Borders, all of whom are
members of the RCVS. I shall read one or two
relevant parts of the letter that I think answer some
of the minister’s points. The letter claims that they
“currently only dock working gun dogs, mostly cocker &
springer spaniels, at a few days old.”

The chap goes on to say:
“At the end of January, I was out shooting near Castle
Douglas. On the final drive, I met a springer spaniel, blood
spattered from a chronic tail tip injury. His vet had declined
to tail dock the litter at a few days old despite most of the
pups going to working homes.”

He continues:
“If working dogs are not exempted from this new
legislation, we are going to see a vast increase in tail tip
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injuries; in this country area, I would expect up to 50% of all
working spaniels to damage tail tips. Please ensure an
exemption to permit vets to continue to tail dock working
dog breeds, otherwise we will see much more suffering
from tail injuries in adult dogs, a condition which is very
difficult to manage.”

11:00
Those comments come from a working vet, who
speaks on behalf of six of his colleagues in a
practice in the Borders. We have received many
similar reports. We are saying to the minister that
there is no cosmetic reason behind the practice: it
is being done for animal welfare reasons. If the
Parliament overturns the knowledge of country
people, built up over generations, about how best
to work with dogs, it will take a step that will have
very serious repercussions for the animals.
I take John Farquhar Munro’s point. Given that
the Westminster legislation will include such an
exemption, there is no doubt that if our legislation
does not there will be traffic across the border.
That will be extremely difficult to police.
The purpose of my amendment 131B is to offer
some protection to vets who might have to carry
out any shortening if John Farquhar Munro’s
amendment is accepted. In supporting John
Farquhar Munro’s amendment, I ask the minister
and the committee to approve my amendment,
which states that vets are the right people to make
such judgments and that they should be given
some protection.
Mr Ruskell: Most committee members
recognise that tail docking is an illogical tradition.
In 21st century Scotland, we should not enshrine
illogical traditions in legislation. Working dogs such
as German pointers have their tails docked,
whereas English pointers do not. Breeds such
greyhounds and Labradors, which are particularly
vulnerable to tail injuries, do not have their tails
docked. There is no logic to the practice.
That is one reason, among many others, why
organisations such as the British Veterinary
Association, the British Small Animal Veterinary
Association and the Royal College of Veterinary
Surgeons are coming out against tail docking and
in favour of a complete ban. It is not acceptable to
say that those prestigious organisations are just a
bunch of town-based vets who do not understand
country traditions. They are robust organisations
and their positions have a scientific basis. They
understand the nature and physiology of animals. I
do not believe that they arrive at their positions
lightly.
The amendments propose exemptions that
would create a huge loophole in the bill. I agree
with the minister that the decision in England was
wrong. The loopholes will be large. If John
Farquhar Munro’s amendment 131B were to be
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passed, it is clear that if I wanted to have a litter of
puppies’ tails docked I could just join a shooting
club and get a shotgun licence. I could exploit a
loophole to ensure that their tails were docked.
There are other problems with the proposed
exemption. When a litter of puppies has just been
born, how could someone tell which of the puppies
would have the correct temperament to become a
working dog? It is impossible to select them at that
age. Police dogs are in adulthood when they are
selected to work as sniffer dogs—they are not
selected when they are puppies.
John Farquhar Munro suggests that an animal
that has its tail docked should be brought back two
months later to be microchipped. How would we
know that it was the same dog? The situation that
has emerged in England is ridiculous and the
exemption will be unworkable.
I would like to give the committee the option to
say that we believe that a full ban of tail docking of
all dogs, including working dogs, is the right way to
go. If there is no welfare case for working dogs to
be exempted, I do not see how the situation would
change in the next one, two or three years. I do
not envisage that the BVA, the RCVS and the
BSAVA will change their positions on the matter
during the next few years. There is a robust case
for a full ban. If a full ban is the policy intention, the
bill should make that clear.
Richard Lochhead: The issue has been difficult
for the committee. We heard much conflicting
evidence and I found it hard to reach a conclusion.
We must do what is right for Scotland and not pay
too much heed to what happens south of the
border—that is why there is a Scottish Parliament.
The committee’s primary consideration must be
welfare and the arguments that we heard seem to
boil down to the need to balance the unnecessary
suffering caused by tail docking against the
suffering caused by injured tails that we are told
might arise if docking is not done, particularly
among working breeds. Welfare seems to be the
crux of the matter—indeed, section 18 is in the
part of the bill that deals with animal welfare.
I wrote to about a dozen rural veterinary
practices in my area to seek views. Four practices
replied, each of which has three or four veterinary
surgeons. The first reply said:
“We do not believe that working dogs should be exempt
from the docking ban”.

The second reply said:
“We are all comfortable and resolute in an ‘anti-docking’
stance and indeed our practice simply refuses to carry out
such a procedure unless there is evidence of an injury
which would require docking to repair”.

The letter continued:
“there are many working retrievers and working labs and
we really do not see injuries to their tails during work.”
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The third reply, which came from a vet who is a
gamekeeper’s grandson, said:
“The fashion of docking certain breeds, esp working dogs
has, I’m afraid, passed its sell by date … The truth is that
very few dogs injure their tail and if they do it’s rarely to do
with work, most often someone shutting a door on their tail
or a dog banging it against a wall with over exuberant
wagging when they get excited.”

The fourth reply said:
“I don’t predict a huge increase in cases if tail docking is
banned … I don’t dock puppies and I do think it causes
unnecessary pain”.

John Farquhar Munro’s amendments would
place the onus on vets to make the decision about
which dogs to dock. I hope that he will tell the
committee to what extent he consulted vets about
their willingness to accept that responsibility.
I ask the minister to explain again why the
Executive wants to delete subsection (3) of section
18, given that she said she would keep the door
open to the possibility of regulations to make
exemptions should injuries increase. Will she also
explain how she intends to monitor the situation?
What further research will be done if her
amendments are agreed to and other members’
amendments are not agreed to? How will she
monitor the number of injuries to tails, particularly
in working dogs? It would be useful for the
committee to know that. At this stage, I am
sympathetic to the minister’s stance, although I
accept that docking is a difficult issue.
Elaine Smith: I agree with Mark Ruskell and I
say to John Farquhar Munro that if a tradition is
wrong we should change it. In evidence that we
took at stage 1, we heard that tail docking takes
away a dog’s dogginess. My cat has injured its tail
a few times, but it uses its tail to communicate, so
I do not think that I would ever want the tail to be
docked.
John Farquhar Munro said that all working dogs’
tails are docked. That is not what the committee
heard in evidence; we heard that traditionally only
some dogs’ tails have been docked. Given that
many dogs’ tails are not docked, tail injuries are
relatively rare. It is not acceptable to dock the tails
of large numbers of puppies to avoid a small
number of tail injuries in adult dogs. I am pleased
that the minister has taken a decisive stance on
the matter. It is reasonable to legislate in favour of
dogs and their tails. It would also be reasonable to
reassess the situation if a horrendous number of
tail injuries were to ensue. I, too, am interested in
hearing how the situation will be monitored. From
what we heard, I do not think that there will be a
horrendous number of injuries. Tail docking should
be banned as the minister proposes, because it is
a cruel and unnecessary practice. I support the
minister’s stance.
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Nora Radcliffe: We have all wrestled with this
issue and I fully accept that many people,
including vets, are genuinely concerned that
working dogs will suffer painful injuries if tail
docking is banned. However, the difficulty is that
there is a lack of evidence, even though a large
number of working dogs already have docked
tails. I come back to the comment that was made
early in our consideration of the bill—in relation to
another issue, I should add—that common
practice is not necessarily good practice.
The minister said that there would be full and
detailed consultation. Perhaps a more practical
way of resolving the difficulties with lack of
evidence would be for the Scottish Executive to
commission some formal evidence. Assuming that
we agree to ban tail docking completely, we have
time before the bill comes into force to identify a
litter of working dogs that will still have their tails
docked and use that as a control group when
monitoring litters that, under the legislation, will not
be docked. That will provide an evidence base to
clarify either that concerns about an increasing
incidence of painful tail injuries are well founded or
that we are right to ban tail docking. After all, we
can reverse our decision if evidence suggests that
we have been wrong.
I think that the right decision is a complete ban
on tail docking, but I will feel much more
comfortable if the Executive commissions formal
research that follows what happens after the bill is
enacted. As I said, that will provide an evidence
base on which we can take swift action, if
required.
The Convener: As colleagues have said, this
issue has been difficult, because animal welfare
arguments have been made on both sides.
However, after considering the evidence, I am
persuaded by the views that have been expressed
by veterinary and animal welfare organisations. As
Richard Lochhead and Nora Radcliffe pointed out,
just because a practice has been carried out
traditionally, that does not mean to say that it has
to be carried out for ever. Indeed, I agree with the
minister that we need to ban this practice.
I welcome the fact that the minister has listened
to the stage 1 evidence on the matter. We were
concerned that the initial proposals would be
difficult to implement, and most members remain
of that view. I remember finding among the huge
amounts of evidence that we received from people
in Scotland evidence from outwith the United
Kingdom suggesting that the world trend was to
ban practices such as tail docking. I am not aware
that any country has rescinded such decisions as
a result of experience.
I agree with Nora Radcliffe that, if we decide to
support the Executive, it would be appropriate and
sensible to monitor the implementation of the
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provisions in the same way that the bill’s other
provisions will be monitored.
Those who support the minister and, indeed,
those who argued at stage 1 that we should take a
harder position do not take the decision lightly.
Richard Lochhead said that he had talked to the
vets in his area and, as he pointed out, it is clear
that different vets hold different views; however,
we should not simply ignore the views of the main
veterinary organisations. The case has been made
for deciding in favour of the minister’s suggestions,
and I do not agree with the recommendations that
John Farquhar Munro and Ted Brocklebank made.
If the minister says that she is prepared to monitor
the position over time, I believe that that would be
a responsible approach.
The problem with taking the Westminster line on
the issue, as in other issues, is that we must
consider the principles. After all, if we simply
followed the first Government or Administration
that took a decision, that would negate the point of
devolution.
We have considered the arguments that have
been put to us. We do not all agree and we will
express that disagreement in voting on the
amendments. The minister has considered the
evidence that we received at stage 1, for which I
am grateful. With the caveat that we will monitor
the situation over time, I think that we are taking
the right approach.
Normally at this point I would invite the minister
to respond, but Richard Lochhead asked John
Farquhar Munro a couple of direct questions and I
want to give him the opportunity to answer them
before we take the vote.
11:15
John Farquhar Munro: Richard Lochhead
asked whether I had consulted the veterinary
organisations. I have not done so, but I have
consulted many people who use working dogs in
their daily lives. The evidence from them—this is
also my experience—is that tail docking is not
detrimental to the animal’s welfare but is
beneficial. I have seen that demonstrated in the
use of the animals. The gamekeepers to whom I
have spoken have suggested the same thing.
There is a strong body of evidence that tail
docking is a necessary part of the treatment and
welfare of the animal.
There seem to be strong objections in the
committee to what I am proposing. However, I
have detected a ray of light: the minister will
consider any fresh evidence that comes to her on
the matter. If that is the case, I suggest that it
might not be too late to take professional evidence
from people who have spent their lives with
working dogs. You could also take evidence from
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a cross-section of the veterinary profession. We
heard from Ted Brocklebank that vets in the
Borders are suggesting that we do what I propose.
Richard Lochhead has solicited a different view
from vets in his area. There are mixed feelings on
the matter.
I am not sure what I should do now.
The Convener: You should close at this point. I
wanted to let you respond to Richard Lochhead’s
comments, but you do not need to make a long
speech.
Rhona Brankin: I will try to respond to as many
questions as I can.
John Farquhar Munro implied that there will be a
large amount of traffic in dogs over the border,
given that there will be a difference in the law
between England and Wales and Scotland. We
take the view that that will not happen in practice.
English vets will have to be sure that the animals
are going to be used as working dogs, but it will be
difficult for them to ascertain that if they do not
know the litter or the breeder. We do not think that
traffic in dogs will be a huge problem.
Another cross-border issue that has not been
mentioned but which could arise relates to the
showing of dogs at shows. I realise that there will
be a theoretical anomaly, because it will be an
offence to show docked working dogs in working
dog classes at a show in England, but not in
Scotland. That could have an effect on the
showing community. I will therefore consider the
need for an amendment for a prohibition on the
display of docked dogs at dog shows in Scotland.
Richard Lochhead asked about section 18(3).
Subsection (3) is deleted, but then replaced by
amendment 131. It is simply a matter of
rephrasing the wording of the section.
I want to respond to the claims that the measure
is an anti-countryside action. As someone who
has lived most of their adult life in the country, I
refute that absolutely; it is a false assumption. We
know that only 10 per cent of vets tail dock, which
means that 90 per cent do not, many of whom are
country vets. If the profession is split on the
practice, only a very small minority support it. The
council of the Royal College of Veterinary
Surgeons was unanimous in its recent decision on
tail docking. It is important that I put that on the
record.
The Convener: The question is, that
amendment 129 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
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Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

AGAINST
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)

The Convener: The result of the division is: For
8, Against 1, Abstentions 0.
Amendment 129 agreed to.
The Convener: As members are aware, that
pre-empts amendments 126 and 126A.
Amendment 3 not moved.
Amendment 130 moved—[Rhona Brankin].
The Convener: The question is, that
amendment 130 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

AGAINST
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)

The Convener: The result of the division is: For
8, Against 1, Abstentions 0.
Amendment 130 agreed to.
Amendment 131 moved—[Rhona Brankin].
Amendment
Munro].

131A

moved—[John

Farquhar

The Convener: The question is, that
amendment 131A be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
1, Against 8, Abstentions 0.
Amendment 131A disagreed to.
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Amendments 131B, 131C and 131D not moved.
The Convener: The question is, that
amendment 131 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (North East Scotland) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

AGAINST
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)

The Convener: The result of the division is: For
8, Against 1, Abstentions 0.
Amendment 131 agreed to.
The Convener: I hope that members found that
straightforward; I was following my script carefully.
I am glad that we have got through that.
Section 18, as amended, agreed to.
Section 19 agreed to.
Section 20—Administration of poisons etc
Amendment 154 not moved.
Section 20 agreed to.
After section 20
The Convener: Group 17 is on electric collars.
Amendment 9, in the name of Maureen Macmillan,
is the only amendment in the group.
Maureen Macmillan: Amendment 9 seeks to
make it an offence to use an electric-shock collar
or to possess, advertise for sale and so forth such
collars. I ask the minister to explain how the use of
electric-shock collars fits in with the purpose of the
bill, given that they train dogs through the use of
painful stimuli. That is at odds with what we are
trying to achieve. Recently, in relation to sections
22 and 23, we discussed the need to treat animals
in a way that prevents suffering. The Executive’s
amendment 149 states:
“references to suffering include physical or mental
suffering.”

The use of electric-shock collars is incompatible
with what we are trying to do, particularly as there
is no monitoring of who uses them and no
regulation. People can buy such collars freely by
mail order or on the internet. They are banned in
Denmark, Australia, Germany, Switzerland and
Slovenia and soon they will be banned in Austria.
I ask the minister whether the Executive has any
thoughts on the matter. If the Executive is willing
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to enter into dialogue and to consider the matter
further at stage 3, I will be prepared to withdraw
the amendment.
I move amendment 9.
Mr Brocklebank: I accept that, as we said in
our previous discussion on tail docking, what
applies south of the border should not necessarily
apply here in devolved Scotland. Nonetheless,
Ben Bradshaw, the UK Minister for Local
Environment, Marine and Animal Welfare, states
in a letter:
“Defra scientists consider that the current scientific
evidence is ambiguous.”

He does not believe that there is conclusive
evidence that electric-shock collars have a harmful
impact on an animal’s welfare. That is also my
understanding. I do not think that the evidence is
conclusive and, for that reason, I do not support
Maureen Macmillan’s amendment.
Rhona Brankin: Amendment 9 aims to
introduce a ban on the possession and sale of
electric collars and their use to control and train
animals. The definition of electric collars is wide
and is open to interpretation.
I am aware that there are sincerely held views
both for and against electric training collars and I
agree that the acceptability of such devices is a
legitimate subject for debate. Many believe that
such devices are unnecessary tools in the training
of animals and that the desired goals can be
achieved through patience and positive training
methods. Others believe that electronic training
aids have a role to play, particularly when an
animal has proved to be unresponsive to other
training techniques.
There is conflicting evidence from people who
are professionally involved in training and studying
the behaviour of animals on the effectiveness of
such training aids and there is disagreement about
whether they impact on the animal’s welfare. A
number of scientific studies of the devices have
been conducted but Government veterinarians are
of the opinion that the studies are not sufficiently
robust to support a definitive conclusion. I am also
aware that individual owners say that they have
successfully used the devices to prevent their pets
from coming to harm or causing harm—for
example, by persistently running into the road—
when other methods have failed.
Colleagues at DEFRA instigated an open
competition and sought proposals to assess the
effects of electronic pet training aids—including
static pulse training systems—on the welfare of
dogs. A single proposal was received in response
to the call, but after both external and internal peer
reviews it was rejected because it did not
satisfactorily meet the advertised requirements.
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Since the research call in August 2005, we have
become aware of additional research in the area.
DEFRA is reviewing that research and considering
whether to readvertise the call through a different
type of competition.
I have made it clear that we cannot ban activities
without clear supporting evidence that they do not
meet acceptable animal welfare standards.
Nevertheless, I reassure Maureen Macmillan that
if such evidence becomes available on electronic
pet training aids, it will be possible for the Scottish
ministers to ban such equipment by making
regulations under section 23. It is therefore
unnecessary to include a specific provision in the
bill.
I undertake to update the committee on any
developments with research on the matter. I agree
that we need to keep it under review and to take
the most up-to-date advice. I might be able to
come back to the committee with more information
at stage 3, but I urge the committee not to support
the amendment today.
11:30
Maureen Macmillan: I am grateful to the
minister for her remarks. I realise that the research
is inconclusive, but I am glad that there is a
chance that the provision could be introduced by
regulation if the evidence becomes conclusive. I
am also grateful to the minister for her offer to
have more discussions on the matter before stage
3. I therefore seek leave to withdraw my
amendment.
Amendment 9, by agreement, withdrawn.
The Convener: I timetabled two hours for our
consideration of the bill at stage 2. We have used
just over two hours and, clearly, we have not
finished. There is no prospect of our finishing
today, so I will end our stage 2 discussion at this
point. I thank colleagues for their speeches and for
their co-operation on the amendments. Our target
is to finish stage 2 next week. On the basis of
today’s work, I am confident that we can do that.
Any further amendments to the remainder of the
bill should be lodged by 12 noon on Friday 24
March.
I thank the minister and her officials for their
presence this morning. I suspend the meeting
briefly to allow them to leave and to allow us to set
up the next item.
11:32
Meeting suspended.
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Animal Health and Welfare (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 44
Sections 45 to 47
Sections 48 to 50

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 20
Elaine Smith
162

After section 20, insert—
<Live feeding
(1)

A person who feeds a live animal to a protected animal commits an offence.

(2)

Subsection (1) does not apply if a veterinary surgeon has certified that such live feeding
is essential to the health and welfare of the protected animal.>

Mr Mark Ruskell
163

After section 20, insert—
<Import and sale of dogs
(1)

A person commits an offence if the person—
(a) imports into Scotland a dog to which this section applies with the intention of
offering it for sale in Scotland or elsewhere (whether or not the dog will be
offered for sale by that person or another person),
(b) sells such a dog.

(2)

This section applies to a dog that was born or reared in an establishment outside
Scotland that does not meet the standards specified in paragraphs (a) to (i) of section
1(4) of the Breeding of Dogs Act 1973 (c.60).>
Section 21

Ross Finnie
155

In section 21, page 31, line 12, at end insert—
<(3A) A person commits an offence if the person—
(a) supplies a video recording of an animal fight,
(b) publishes a video recording of an animal fight,
SP Bill 47-ML3

1
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(c) shows a video recording of an animal fight to another person, or

5

(d) possesses a video recording of an animal fight with the intention of supplying it to
another person.
(3B) Subsection (3A) does not apply if the video recording is of an animal fight which took
place—
(a) outwith Great Britain, or

10

(b) before the date on which this subsection comes into force.
(3C) Subsection (3A) does not apply—
(a) in relation to anything done—
(i)

for the purpose of, or

(ii) by means of,

15

the inclusion of a video recording in a programme service,
(b) in relation to anything done for the purposes of or in connection with law
enforcement (including for the education or training of persons involved in law
enforcement), or
(c) in relation to anything done in the course of any other lawful activity in so far as
the thing is done in the public interest or with a view to the public interest being
served.

20

(3D) For the purposes of subsections (3A) to (3C)—
(a) the expression “programme service” has the same meaning as in the
Communications Act 2003 (c.21),

25

(b) the expression “video recording” means a recording, in any form, from which a
moving image may by any means be reproduced (and includes data stored on a
computer disc or by other electronic means which is capable of conversion into a
moving image),
(c) references to supplying or publishing a video recording are to supplying or
publishing a video recording in any manner (including, in relation to a video
recording in the form of data recorded electronically, by means of transmitting
such data),

30

(d) references to showing a video recording are to showing a moving image
reproduced from a video recording by any means.>

35

Maureen Macmillan
155A As an amendment to amendment 155, line 6, leave out <with the intention of supplying it to
another person>
After section 22
Ross Finnie
133

After section 22, insert—
<Care notices
(1)
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(a) it comes to an inspector’s attention (including on information received from a
constable) that a person is failing to secure the welfare of an animal for which the
person is responsible, and
(b) it appears to the inspector that the failure constitutes an offence by the person
under section 22,
the inspector may serve on the person a notice (in this section referred to as a “care
notice”).
(2)

A care notice must—
(a) specify—
(i)

the nature of the failure (including the reasons why it appears to the
inspector that the failure constitutes an offence under section 22),

(ii) the date on which the failure came to the inspector’s attention,
(b) describe the steps that the inspector considers need to be taken in order for the
failure to be rectified,
(c) require that those steps be taken,
(d) fix a period (the “compliance period”) within which those steps are to be taken,
and
(e) explain the effect of subsections (3) to (7).
(3)

Where a care notice is served, no proceedings for—
(a) an offence under subsection (7),
(b) an offence under section 22 which is constituted by the failure specified (or any
continuation of it),
may be taken in respect of the default period before the compliance period expires.

(4)

Where a person complies with a care notice in every material regard, no proceedings for
an offence under section 22 which is constituted by the failure specified (or any
continuation of it) may be taken in respect of the default period.

(5)

In subsections (3) and (4), the “default period” is the period—
(a) beginning on the date specified under subsection (2)(a)(ii), and
(b) ending on the date on which the compliance period expires.

(6)

An inspector may extend any compliance period.

(7)

A person on whom a care notice has been served commits an offence if, without
reasonable excuse, the person fails in a material regard to comply with the notice.>
Section 23

Mr Ted Brocklebank
164

In section 23, page 32, line 23, after <of> insert <unnecessary>
Dr Elaine Murray

104

In section 23, page 32, line 31, at end insert—
<( ) the prevention of poisoning,>
3
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After section 23
Richard Lochhead
165

After section 23, insert—
<Sale of animals on the internet
(1)

Within one year of the date on which this Act receives Royal Assent the Scottish
Ministers must make regulations making provision regarding the sale of animals on the
internet.

(2)

The regulations must, in particular, make provision with regard to persons who are
involved in such sales but who are not themselves responsible for the animals
concerned.

(3)

For the purposes of subsection (2), the sale of an animal includes transferring, or
agreeing to transfer, ownership of the animal in consideration of entry by the transferee
into another transaction.

(4)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.>
Section 24

Mr Ted Brocklebank
166

In section 24, page 33, line 3, leave out <an activity which> and insert—
<( ) any activity which involves the keeping of falcons,
( ) any other activity which—
( )>
Richard Lochhead

166A As an amendment to amendment 166, line 2, at end insert—
<( )

any activity involving the establishment or operation of an animal sanctuary,>

Dr Elaine Murray
166B As an amendment to amendment 166, line 2, at end insert—
<( ) any activity involving the establishment or operation of a livery stable,>
Richard Lochhead
167

In section 24, page 33, line 3, leave out <an activity which> and insert—
<( ) any activity involving the establishment or operation of an animal sanctuary,
( ) any other activity which—
( )>
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Dr Elaine Murray
167A As an amendment to amendment 167, line 2, at end insert—
<( ) any activity involving the establishment or operation of a livery stable,>
Dr Elaine Murray
171

In section 24, page 33, line 3, leave out <an activity which> and insert—
<( ) any activity involving the establishment or operation of a livery stable,
( ) any other activity which—
( )>
Section 25
Elaine Smith

156

In section 25, page 34, line 29, at end insert—
<(1A) Within one year of the date on which this Act receives Royal Assent the Scottish
Ministers must by regulations prohibit the keeping at—
(a) domestic premises,
(b) other premises,
of primates.>
Elaine Smith

157

In section 25, page 34, line 30, after <(1)(b)> insert <or (1A)(b)>
Ross Finnie

134

In section 25, page 34, line 30, after <premises”> insert—
<( ) does not include the premises of a zoo—
(i)

to which Zoo Licensing Act 1981 (c.37) applies, and

(ii) which is licensed under that Act,
( ) otherwise,>
Ross Finnie
135

In section 25, page 34, line 30, leave out second <other>
Elaine Smith

158

In section 25, page 34, line 32, after <(1)> insert <or (1A)>
Elaine Smith

159

In section 25, page 34, line 34, after <(1)> insert <or (1A)>

5
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Ross Finnie
136

In section 25, page 35, line 11, at end insert—
<( )

In determining whether to make regulations under subsection (1) in relation to a type of
premises, the Scottish Ministers must have regard to whether (and the extent to which)
adequate provision for the welfare of animals of the kind in question—
(a) is capable of being made, and

5

(b) is likely to be made,
at that type of premises.>
Elaine Smith
136A As an amendment to amendment 136, line 2, after <(1)> insert < or (1A)>
Elaine Smith
160

In section 25, page 35, line 12, after <(1)> insert <or (1A)>
After section 25
Mr Mark Ruskell

105

After section 25, insert—
<Prohibition on the use of certain animals in circuses
(1)

A person commits an offence if the person uses or keeps in, or for the purposes of, a
circus an animal not of a kind designated under subsection (2).

(2)

The Scottish Ministers may by regulations designate a kind of animal for the purposes
of subsection (1) if they are satisfied, on the basis of scientific evidence, that the welfare
needs of animals of that kind are likely generally to be met if they are used or kept for
the purposes of a circus.

(3)

It is unlawful to keep or use a winter holding quarters except under the authority of a
licence issued under this Act by the local authority for the area within which the whole
or the major part of the winter holding quarters is situated.

(4)

The Scottish Ministers may by regulations make such provision for licensing in relation
to the keeping or using of winter holding quarters as the authority thinks fit for the
purpose of ensuring the welfare of animals to which subsection (2) applies and which
are being used or kept in winter holding quarters.

(5)

Without prejudice to the generality of the power under subsection (4) the Scottish
Minister may by regulations apply in relation to such animals sections 9A, 10, 11, and
12 of the Zoo Licensing Act 1981 (c.37) (inspection of zoos by local authorities) with
such modifications as the Scottish Ministers consider appropriate.

(6)

For the purpose of ensuring the welfare of animals to which subsection (1) applies and
which have been used or kept in, or for the purposes of, a circus the Scottish Ministers
may by regulations apply in relation to such animals—
(a) subsections (2) to (11) of 16E of the Zoo Licensing Act 1981 (obligations of zoo
operator on closure of zoo); and
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(b) sections 16F (power of local authority to dispose of animals), 16G (powers of
entry) and 19(3D) to (3F), (4) and (5) (offences and penalties) of the Zoo
Licensing Act 1981, with such modifications as the Scottish Ministers consider
appropriate.
(7)

In this section—
“circus” means a place where animals are kept or introduced wholly or mainly for
the purpose of performing tricks or manoeuvres at that place;
“winter holding quarters” means any establishment other than a circus where
animals which are kept or used in, or for the purposes of, a circus are kept on
more than seven days in any period of 12 consecutive months.>
Section 26

Ross Finnie
137

In section 26, page 35, line 17, leave out <the person> and insert <, without reasonable excuse,
the person—
( )>
Ross Finnie

138

In section 26, page 35, line 18, at end insert <, and
( ) does so in circumstances likely to cause it unnecessary suffering.>
Ross Finnie

139

In section 26, page 35, line 19, leave out <the person leaves> and insert <, without reasonable
excuse, the person—
( ) leaves unattended>
Ross Finnie

140

In section 26, page 35, line 20, leave out <, without reasonable excuse,> and insert—
<( )>
Richard Lochhead

168

In section 26, page 35, line 21, at end insert—
<( )

For the purposes of subsection (1), abandonment is deemed to occur after a period of 24
hours has elapsed.>
Section 29

Ross Finnie
79

In section 29, page 36, line 13, leave out <, except that of destroying the animal,>

7
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Ross Finnie
80

In section 29, page 36, line 14, at end insert—
<( )

However, subsection (1) does not authorise the destruction of a protected animal (for
which section 32 makes provision).>

Ross Finnie
141

In section 29, page 36, line 25, at end insert—
<(3A) Where possession is taken of an animal under subsection (2) or (3), an inspector or
constable may also take possession of any dependent offspring of the animal.>
Ross Finnie

142

In section 29, page 36, line 26, leave out <or (3)> and insert <, (3) or (3A)>
Section 31
Ross Finnie

81

In section 31, page 38, line 29, after <provided> insert <(orally or in writing)>
Section 32
Richard Lochhead

169

In section 32, page 39, line 5, at end insert <authorise a veterinary surgeon to>
Richard Lochhead

170

In section 32, page 39, leave out lines 12 and 13 and insert—
<( ) it is impossible to contact and seek the advice of, and it would be unacceptable to
wait for, a veterinary surgeon.>
Section 34
Ross Finnie

143

In section 34, page 40, line 3, leave out subsection (3)
Ross Finnie

144

In section 34, page 40, line 11, after <may> insert <by notice>
Ross Finnie

145

In section 34, page 40, line 14, at end insert—
<( )

An animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Scottish Parliament,
and
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(b) comes into effect on such date after approval under paragraph (a) as is specified in
the code.
( )

A notice revoking an animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Parliament, and
(b) revokes the code on such date after approval under paragraph (a) as is specified in
the notice.>
Section 35

Ross Finnie
82

In section 35, page 41, line 21, after <provided> insert <(orally or in writing)>
Ross Finnie

146

In section 35, page 41, line 28, at end insert—
<( ) an offence under section 26,>
Section 36
Ross Finnie

83

In section 36, page 41, line 38, at end insert—
<(d) working with or using animals,
(e) riding or driving animals,
(f) providing any service relating to animals (including, in particular, for their care)
which involves taking possession of animals,
(g) taking possession of animals for the purpose of an activity in respect of which a
disqualification mentioned in paragraphs (a) to (f) is imposed,
(h) taking charge of animals for any, or any other, purpose.>
Ross Finnie

84

In section 36, page 42, line 5, at end insert—
<( ) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in the
circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of caring
for it,
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.>
Ross Finnie

147

In section 36, page 42, line 23, at end insert—
<( ) an offence under section 26.>
9
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Section 37
Ross Finnie
85

In section 37, page 43, line 18, after <provided> insert <(orally or in writing)>
Ross Finnie

86

In section 37, page 43, line 25, at end insert—
<(9)

When an application is made under subsection (2)(a), the court may make an order
under this subsection (an “interim order”) containing such provision as the court
considers appropriate in relation to the keeping of an animal until the application is
finally determined.

(10) Subsections (4), (5)(a) and (8) apply in relation to an interim order as they apply in
relation to a seizure order.>
Section 39
Ross Finnie
87

In section 39, page 44, line 15, leave out from <, within> to end of line 16 and insert <appeal to
the High Court of Justiciary against the order by the same procedure as applies under subsection
(1) in relation to a deprivation order.>
Ross Finnie

88

In section 39, page 44, line 17, leave out from the beginning to <applies> in line 18 and insert
<The disqualified person by reference to whom a seizure order is made, or any person (apart from
that disqualified person) who entered the process prior to the making of the order,>
Ross Finnie

89

In section 39, page 44, line 19, leave out subsection (4)
Ross Finnie

90

In section 39, page 44, line 27, leave out <an order is suspended under subsection (5)> and insert
<a deprivation order or seizure order is suspended under subsection (5), or such an order is not
executable because decree has not been extracted>
Ross Finnie

91

In section 39, page 44, line 30, at end insert <or inexecutable>
Section 40
Maureen Macmillan

127
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In section 40, page 45, line 11, leave out <21> and insert <17, 18, 19, 20, 21, 22 or 26>

10

Maureen Macmillan
128

In section 40, page 45, line 14, leave out <such proceedings> and insert <proceedings under
section 17, 18, 19, 20, 22 or 26 may be brought more than 1 year, and no proceedings under
section 21>
Section 42
Ross Finnie

148

In section 42, page 46, line 2, after <section> insert <17 or>
Before section 44
Ross Finnie

149

Before section 44, insert—
<Suffering
In this Part, references to suffering include physical or mental suffering.>

Section 44
Ross Finnie
92

In section 44, page 46, line 18, at end insert—
<( )

In this Part, “veterinary surgeon” means a person registered in the register of veterinary
surgeons, or the supplementary veterinary register, kept under the Veterinary Surgeons
Act 1966 (c.36).>

Ross Finnie
150

In section 44, page 46, line 24, at end insert—
<(2A) An inspector incurs no civil or criminal liability for anything which the inspector does in
purported exercise of any functions conferred on the inspector by a provision of this
Part, or by regulations made under this Part, where the inspector acts on reasonable
grounds and in good faith.
(2B) Subsection (2A) does not affect any liability of any other person in respect of the thing
done.>
Schedule 1
Ross Finnie
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In schedule 1, page 50, line 19, at end insert—
<( ) an offence under section 26,>

11
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Ross Finnie
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In schedule 1, page 52, line 15, after <section> insert <37(9) or>
After section 45
Richard Lochhead
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After section 45, insert—
<Guidance
The Scottish Ministers must issue guidance on the provisions of this Part; and such
guidance must in particular provide further information on the meaning of the terms
“animal” and “protected animal” and the expression “responsible for an animal” as used
in this Part.>
Section 46
Ross Finnie
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In section 46, page 47, line 10, at end insert <or for different cases or classes of case.>
Schedule 2
Ross Finnie
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In schedule 2, page 53, line 11, at end insert—
<( )

In section 27 (exclusion of strangers) of that Act—
(a) in subsection (1), after the word “animals” in each place where it occurs there is
inserted “, birds or amphibians”,
(b) after subsection (2) there is added—
“(3)

In this section—
“animals” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

( )

In section 33 (additional staff and expenses) of that Act—
(a) the existing words become subsection (1),
(b) in that subsection, after the word “animals,” there is inserted “birds or
amphibians,”,
(c) after that subsection there is inserted—
“(2)

( )

In this section, “animals” means any kind of mammal (except man).”.

In section 34 (slaughter and compensation generally) of that Act—
(a) after the word “animal” in each place where it occurs there is inserted “, bird or
amphibian”,
(b) in subsection (7), in paragraph (c), after the word “animals” there is inserted “,
birds or amphibians”,
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(c) after that subsection there is added—
“(8)

In this section—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>

Ross Finnie
95

In schedule 2, page 53, line 23, leave out <or bird> and insert <, bird or amphibian>
Ross Finnie
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In schedule 2, page 53, line 31, at end insert—
<( ) in subsection (7), after the word “animal” there is inserted “, bird or amphibian”,
( ) after that subsection there is inserted—
“(7A) In subsection (7)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.>
Ross Finnie
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In schedule 2, page 54, line 8, leave out <79(4) (evidence and procedure) of that Act> and insert
<79 (evidence and procedure) of that Act—
( ) in subsection (2), after the word “animal” in each place where it occurs there is
inserted “, bird or amphibian”,
( ) after that subsection there is inserted—
“(2A) In subsection (2)—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”,
( ) in subsection (4)>
Ross Finnie
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In schedule 2, page 54, line 15, at end insert—
<In the Docking and Nicking of Horses Act 1949 (c.70), section 1 is repealed.>
Ross Finnie
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In schedule 2, page 54, line 26, after <except> insert—
<( )>
Ross Finnie
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In schedule 2, page 54, line 27, after <livestock)> insert <, and
( ) section 5 (extension of classes of operations in which anaesthetics must be used),>

13
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Ross Finnie
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In schedule 2, page 54, leave out line 35
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Animal Health and Welfare (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are noted;
• a list of any amendments already debated.
• the text of amendments to be debated on the third day of Stage 2 consideration, set
out in the order in which they will be debated. THIS LIST DOES NOT
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE
Groupings
of amendments
AMENDMENTS IN
THE ORDER
IN WHICH THEY WILL BE DISPOSED
OF.
Live feeding
162
•

Import and sale of dogs
163
Animal fights
155, 155A
Care notices
133
Sale of animals on the internet
165
Licensing of activities involving animals etc
166, 166A, 166B, 167, 167A, 171
Notes on amendments in this group
Amendments 166, 167 and 171 are direct alternatives
Prohibition on keeping certain animals
156, 157, 134, 135, 158, 159, 136, 136A, 160
Prohibition of keeping certain animals in circuses
105
Abandonment
137, 138, 139, 140, 168, 146, 147, 151
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Animals in distress
79, 80, 141, 142, 169, 170
Animal welfare codes
143, 144, 145
Offences - time limit
127, 128
Offences – penalties
148
Liability of inspectors
150
Regulations
152
Modification of enactments
98, 99 100, 101

Amendments already debated
With amendment 33 – 94, 95, 96, 97
With amendment 56 – 81, 82, 85, 92
With amendment 57 – 87, 88, 89, 90, 91
With amendment 60 – 83, 84
With amendment 63 – 86, 93
With amendment 78 – 125
With amendment 102 – 104
With amendment 161 – 164, 149
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE
EXTRACT FROM THE MINUTES
11th Meeting, 2006 (Session 2)
Wednesday 29 March 2006
Present:
Sarah Boyack (Convener)
Rob Gibson
Jim Mather (Committee substitute)
Nora Radcliffe
Elaine Smith

Mr Ted Brocklebank
Maureen Macmillan
Mr Alasdair Morrison
Mr Mark Ruskell (Deputy Convener)

Apologies were received from Richard Lochhead.
Also present: Rhona Brankin (Deputy Minister for Environment and Rural
Development) and Dr Elaine Murray.
Animal Health and Welfare (Scotland) Bill: The Committee considered the
Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 155, 133, 134,
135, 136, 137, 138, 139, 140, 79, 80, 141, 142, 81, 143, 144, 145, 82, 146,
83, 84, 147, 85, 86, 87, 88, 89, 90, 91, 148, 149, 92, 150, 151, 93, 94, 95, 96,
97, 98, 99, 100, 101.
Amendment 152 was agreed to (by division: For 6, Against 0, Abstentions 1).
The following amendments were disagreed (by division):
163 (For 3, Against 6, Abstentions 0)
165 (For 3, Against 6, Abstentions 0)
167 (For 3, Against 6, Abstentions 0)
168 (For 3, Against 6, Abstentions 0)
169 (For 1, Against 6, Abstentions 1)
The following amendments were moved and, with the agreement of the
Committee, withdrawn: 162, 155A, 166A, 166, 156, 105 and 127
The following amendments were not moved: 164, 104, 166B, 167A, 171, 157,
158, 159, 136A, 160, 170, 128 and 125.
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Sections 22, 23, 24, 27, 28, 30, 32, 33, 38, 40, 41, 43, 45, 47, 48, 49, and 50
and the long title were agreed to without amendment.
Sections 21, 25, 26, 29, 31, 34, 35, 36, 37, 39, 42 and 44, schedule 1, section
46 and schedule 2 were agreed to as amended.
The Committee completed Stage 2 consideration of the Bill.
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Scottish Parliament
Environment and Rural
Development Committee
Wednesday 29 March 2006
[THE CONVENER opened the meeting at 10:04]

Animal Health and Welfare
(Scotland) Bill: Stage 2
The Convener (Sarah Boyack): I call the
meeting to order and welcome committee
members, members of the public and the press to
our 11th meeting this year. I remind everyone to
ensure that their mobiles and BlackBerries are
switched to silent. We have a visiting member—
Elaine Murray—who is interested in item 1.
Item 1 is the final day of stage 2 consideration of
the Animal Health and Welfare (Scotland) Bill. As
a guillotine is in operation, we will simply need to
get through the amendments. Members should
have in front of them a copy of the bill, the
marshalled list and the groupings of amendments.
I welcome the Deputy Minister for Environment
and Rural Development, Rhona Brankin, and her
officials.
After section 20
The Convener: Group 1 is on live feeding.
Amendment 162, in the name of Elaine Smith, is
the only amendment in the group.
Elaine Smith (Coatbridge and Chryston)
(Lab): Amendment 162 is a probing amendment,
so I will move it only to allow us to have the
discussion. At present, the bill does not specifically
prohibit the feeding of live vertebrates as prey.
The practice seems to be a bit of a grey area, as
an offence would be committed only if it was
proven that unnecessary suffering occurred.
The feeding of one live animal to another is
repulsive. The prey animal—usually a mouse or a
rat—becomes terrified before being eaten alive by
a snake or other reptile. Live feeding can also
cause distress to the predator animal. For
example, the Scottish Society for the Prevention of
Cruelty to Animals was involved in a case in which
a snake was caused unnecessary suffering by
wounds inflicted by a rat or mouse prior to the
snake eating it.
Live feeding is also widely considered to be
unnecessary. Leading zoo collections no longer
regard it as a necessity and many specialist texts
recommend the feeding of dead prey. Scottish
SPCA animal welfare centres feed exotic animals
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in their care with pre-killed animals and doing so
does not compromise the welfare of the exotic
animals.
Of course, the practice of live feeding might be
necessary in a tiny minority of circumstances,
such as when a caught wild animal requires to be
weaned off live prey. When the committee took
evidence at stage 1, that example was used to
justify feeding with live animals. Amendment 162
would permit live feeding only when certified as
necessary by a veterinary surgeon, so it would
cover that example.
I move amendment 162.
The Convener: As no other committee
members wish to comment, I ask the minister to
respond.
The Deputy Minister for Environment and
Rural Development (Rhona Brankin): I reassure
Elaine Smith that, under the bill as introduced, it
would be an offence for a person to feed a live
protected animal to another animal. As soon as an
animal comes under man’s control, it becomes a
protected animal. Under section 17, it will be an
offence to cause a protected animal unnecessary
suffering. I make it clear that live feeding would
already be caught by the bill, so I ask the
committee to reject amendment 162.
Elaine Smith: I am pleased to have that
clarification from the minister. I am still a wee bit
unclear about the issue of unnecessary suffering
but, given what the minister has said, I seek leave
to withdraw amendment 162.
Amendment 162, by agreement, withdrawn.
The Convener: Group 2 is on the import and
sale of dogs. Amendment 163, in the name of
Mark Ruskell, is the only amendment in the group.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): Those of us who took an interest in
Christine Grahame’s proposed member’s bill on
the transportation and sale of puppies were
shocked and saddened by her consultation
paper’s description of the nature of the sickening
dog importation industry. It is an extremely
lucrative business. Each week, between 200 and
300 puppies come into Scotland from Ireland.
Depending on the breed, they can fetch between
£200 and £800 apiece. Some farms in Ireland—
there are on both sides of the Irish border—rake in
perhaps £1 million a year from the trade.
Another issue is paramilitary funding. I will not
comment on that, because it is primarily an issue
for the police, but we must realise that if
unscrupulous people make money from this evil
trade and then put the money into paramilitary
activities, it is a serious matter for police
investigation. The trade is an evil one, and evil
people put their money into evil things.
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The puppy farms have extremely low standards
and poor conditions. The animals receive poor
veterinary care and are kept in cramped barns that
are often blacked out and filthy. Pups are often
weaned from their mothers far too early and are
then transported to Scotland in abominable
conditions, sometimes harbouring disease such as
parvovirus.
We need to tackle the issue. Amendment 163
proposes regulation that will not stop the
importation of puppies, but will ensure that
puppies that are brought to Scotland meet the
strict requirements of the Breeding of Dogs Act
1973, as amended. That legislation is not
replicated in Northern Ireland or the Republic of
Ireland. Although it is not our job to legislate for
other countries, it is important that, where we see
animals suffering, we play our part in stopping it.
Surprisingly, amendment 163 has been welcomed
by the media and many non-governmental
organisations in the Republic of Ireland and
Northern Ireland. The Irish SPCA and the Ulster
SPCA back it and realise that the trade is evil.
As a result of Christine Grahame’s work on the
trade in puppies, the Executive wishes to make
regulations to license dealers. I welcome that, but
it will not address the issue of imported puppies
that are sold not through reputable dealers, but—
in effect—in car parks throughout Scotland.
Amendment 163 would regulate the trade at the
point of importation—the ferry ports at which the
puppies are brought into Scotland. I urge
members to support it.
I move amendment 163.
Mr Alasdair Morrison (Western Isles) (Lab): I
have a simple observation and a question for
clarification, although it does not deal with the
substantive issues that Mark Ruskell raised. He
said that amendment 163 has been welcomed by
the media, which I do not understand at all. When
did we ever, and why should we, as legislators
apply to any piece of legislation the test of whether
it is welcomed or denounced by the media?
Rhona Brankin: We share the concerns about
the trade, but we want to tackle the issue
differently. Amendment 163 seeks to make it an
offence to import and sell dogs in Scotland that
have been reared on an establishment that does
not meet the standards that are specified in the
Breeding of Dogs Act 1973. There is a
fundamental problem with the amendment. As the
United Kingdom is a member of the European
Union, and is therefore subject to internal market
rules under article 28 of the treaty of Rome, UK
Administrations cannot simply ban the importation
of puppies or other young animals.
In any event, the Executive is taking steps to
address the problem of unlicensed dealing in pet
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animals. An example copy of the draft regulations
on dealers in kittens and puppies was issued to
the conveners of the Environment and Rural
Development Committee and the Subordinate
Legislation Committee on Tuesday 21 March. The
regulations will be fully consulted on soon after the
bill has received royal assent and they will form
one of the first pieces of secondary legislation to
be made under the bill.
Introducing the measures in secondary
legislation rather than in the bill is the most
appropriate way of progressing, as it will allow the
regulations to be updated and amended as
necessary to take into account developments in
the trade in young companion animals as they
occur. Introducing the measures in the bill would
mean that they could not be updated. I therefore
ask the committee to reject amendment 163.
10:15
The Convener: No other members wish to
comment, so I invite Mark Ruskell to wind up.
Mr Ruskell: I shall deal with the substantive
points that have been made. It is possible to
restrict EU trade if there are overriding public
morality or animal health issues. That is a grey
area, and I believe that it is possible to ban the
importation of puppies using that exemption in EU
law. It is through the media that public morality is
expressed and debated in our society. There has
been a vigorous debate in the Northern Irish
media about the issue, and representative
organisations such as the Ulster SPCA have been
vigorous in their support for such a move, so it is
important that we recognise the public support that
exists.
The minister has not addressed my initial point
about the adequacy of the regulations that she
intends to make to license imports. What will
happen at ports when puppies continue to be
brought into Scotland by unscrupulous dealers?
The regulations that she proposes will not address
that issue, so there remains an unsolved problem.
The Convener: The question is, that
amendment 163 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR

Gibson, Rob (Highlands and Islands) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST

Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
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The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 163 disagreed to.
Section 21—Animal fights
The Convener: Amendment 155, in the name of
the minister, is grouped with amendment 155A.
Rhona Brankin: Amendment 155 addresses
significant concerns that were expressed by the
committee during stage 1 about the absence of an
offence relating to recordings of animal fights.
I shall explain the rationale behind the proposed
offences. Section 21 seeks to ensure the welfare
of animals by prohibiting animal fights. It makes it
an offence to arrange such a fight, to take part in
one, to participate in making or carrying out
arrangements for one, or to bet on the outcome of
one. However, there is a further problem that must
be addressed—the promotion of animal fights
using recordings of them. Those who are involved
in animal fights sometimes publish or supply
recordings of them with a view to encouraging
more fights. To stop animal fights being promoted
in that way, we intend to make it an offence to
show, supply or publish a recording of an animal
fight or to possess such a recording with intent to
supply. In doing so, we must be careful not to
undermine the approach taken in existing
legislation on recordings or the general criminal
law by introducing piecemeal recordings offences
across the statute book.
Amendment 155 introduces four new offences
under section 21 that closely mirror the approach
taken in the Department for Environment, Food
and Rural Affairs’s Animal Welfare Bill. The
offence of supply will capture commercial and noncommercial distribution. The offence of publishing
will include publishing by whatever means,
including via the internet. The offence of showing
will capture the person who shows a film to
another person. The fourth offence is that of
possessing a recording with the intent to supply it.
That formulation has been carefully chosen
because it addresses the problem of the use of
recordings to promote animal fights and their
distribution to those who are involved or to those
who might want to be involved in such activities.
Those offence provisions will help to stamp out
animal fighting and the criminal activities
associated with it, because they target the most
lucrative and public aspects of that criminality.
The committee recommended an offence of
simple possession. Indeed, amendment 155A, in
the name of Maureen Macmillan, seeks to deliver
that. I have given the matter further consideration,
but I have concluded that there is no justification
for making simple possession an offence. Doing
so would send out the wrong signal. At present,
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simple possession of only one material—child
pornography—is an offence. I do not think that we
can draw a parallel with that. I hope that everyone
agrees that child pornography is of a different
order. The fact that it has been singled out so that
simply possessing it is a crime makes clear
society’s particular abhorrence of the abuse of
children in that way.
I do not want to erode the clear and important
distinction between child pornography and other
material. In addition, doing so would be
unnecessary. As I said, amendment 155 will make
possession with intent to supply an offence. That
will address the problem, which is the distribution
of recordings to promote animal fights at which
animals will suffer.
I am interested to hear what Maureen Macmillan
has to say, and I am happy to discuss the matter
with her before stage 3, but I ask the committee to
agree to amendment 155 and I ask Maureen
Macmillan to not move amendment 155A.
I move amendment 155.
Maureen Macmillan (Highlands and Islands)
(Lab): I welcome Executive amendment 155,
because we want to make it an offence to do all
that it prohibits. However, I want an explanation of
the phrase
“with the intention of supplying it to another person.”

I understand what the minister says, and I
certainly do not want to draw a comparison
between child pornography and animal cruelty,
other than the parallel that both involve innocent
victims who cannot stand up for themselves.
If somebody has a recording of an animal fight,
that shows that they colluded in what went on. I do
not wish to press my amendment 155A now, but I
would like more conversation with the minister on
that point, because I feel that a loophole will be left
for people to argue that, although they have a
video of an animal fight, they have done nothing
wrong and they are in no way connected with the
abhorrent practice of staging animal fights. If I
could be assured of more conversation with the
minister, I would be happy not to press
amendment 155A.
I move amendment 155A.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): I would like further clarification from the
minister. I do not see why she is unwilling to
remove the phrase
“with the intention of supplying it to another person.”

Why would a person need or want to possess a
video recording of an animal fight? Surely the bill
should cover that. I understand that SSPCA
inspectors and the police often find video evidence
of animal fights in raids on the properties of known
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animal fighters, but they cannot lodge cases as
possession is not an offence and, under the bill, it
is not proposed to be. Why on earth would
anybody want to have such a video?

strong enough action to deal with the problem. As
I said, I am happy to work to clarify that for
Maureen Macmillan. I hope that I can give the
Parliament further clarification at stage 3.

Nora Radcliffe (Gordon) (LD): Like Ted
Brocklebank, I am concerned that possessing a
recording will be an offence only if someone
intends to supply it to another person. What
worries me is how that is proved in a court of law.
That condition seems to provide a defence against
the allegation of having committed an offence.
Someone could say, “Yes, I have a recording, but
how will you prove that I planned to supply it to
somebody else?” I presume that the wording was
not plucked out of the air and that it mirrors other
legislation, so perhaps the minister can explain
how intent to supply is proved from possession. It
would be useful to have that reassurance.

Maureen Macmillan: I am happy to have the
minister’s assurances. I welcome her offer of
discussions with her and perhaps her legal
advisers. It would be helpful to explore the
potential for read-acrosses that the minister said
might be an unintentional consequence of my
amendment 155A. However, the Executive’s
provisions might offer a loophole to people who
are involved with animal fighting by enabling them
to argue that, because they did not intend to
supply the video to another person, they are
innocent of any crime.

Mr Morrison: In light of what we have just heard
from colleagues, is it illegal to attend an animal
fight?
Rhona Brankin: Yes.
Mr Morrison: But it is not illegal to possess a
video of an animal fight?
Rhona Brankin: No.
The Convener: We raised the issue in our stage
1 report because of the extent of the evidence that
we heard on the subject. All members are
enthusiastic about adding the provisions of
amendment 155, which represent a huge step
forward. Our concerns relate to what they will
mean in practice and whether they are tough
enough. We welcome any reassurance that you
can give us on those concerns, minister. We find it
difficult to understand why it should be an offence
to promote the sale of a video but not illegal to
possess one. That is the issue that people are
struggling with.
Rhona Brankin: Yes. First, I make it absolutely
clear that, under the bill, it will be illegal to attend
an animal fight.
The bill is about animal welfare. We have to be
careful about the potential for read-acrosses. The
bill is not about the possession of obscene
material, but about making it an offence to show,
supply or publish a recording of an animal fight or
to possess such a recording with the intent to
supply. The advice that I have received from our
lawyers is that that is sufficient to deal with the
problem.
If we introduce—in what could be seen as a
piecemeal way—offences on recordings across
the statute book, we could create the danger of
read-acrosses to other areas of the criminal law. I
am happy to get more information for and to have
discussions with Maureen Macmillan. I am
assured that our proposals will allow us to take
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On the basis that the minister and I will discuss
the matter fully at a later date, I seek leave to
withdraw amendment 155A.
Amendment 155A, by agreement, withdrawn.
Amendment 155 agreed to.
Section 21, as amended, agreed to.
Section 22 agreed to.
After section 22
The Convener: We move to group 4 on care
notices. Amendment 133, in the name of the
minister, is in a group on its own.
Rhona Brankin: Amendment 133 reflects the
Executive’s strong commitment to measures that
will not only prevent animal cruelty but will ensure
animal welfare. Having listened carefully to the
evidence that the committee took at stage 1, we
became convinced that the introduction of care
notices will prevent animal welfare problems, if
they are discovered, from escalating. Such orders
will give an individual the opportunity to comply
with the welfare provisions under section 22 of the
bill.
The inclusion of an offence provision if the care
notice is not complied with will give the notice
teeth. To a large extent, we have chosen to follow
the example that is provided under the Welfare of
Farmed Animals (Scotland) Regulations 2000 and
which is followed by the state veterinary service.
The experience of the state veterinary service is
that the vast majority of notices are complied with;
the fact that a notice that is served under the
aforementioned regulations states clearly that it
will be an offence to fail to comply must aid
compliance.
10:30
Amendment 133 will provide a shield from
prosecution during the compliance period that is
specified in the care notice, so that the person to
whom the notice is addressed has the opportunity
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to take the steps that are specified, if he or she so
wishes.
Only inspectors as defined in section 44 of the
bill will be able to issue the notices. As the
committee will be aware, the Executive has
already made a commitment that individual
SSPCA inspectors will be authorised as inspectors
in relation to sections 29 to 32 of the bill, which
deal with animals in distress. We have decided to
authorise suitably qualified SSPCA inspectors to
issue care notices.
The two other groups of inspectors in the bill—
local authority inspectors and the state veterinary
service—are, in the main, concerned with farmed
animals. The SSPCA is mainly concerned with
companion animals, so it is appropriate that the
welfare of companion animals will also be
safeguarded by the use of statutory care notices.
Section 44 will not oblige inspectors to issue care
notices; it will only empower them to do so
because inspectors should be able to proceed
directly to prosecution in appropriate cases. We
hope that, in the majority of cases, a care notice
will provide a far more satisfactory outcome for
any animals involved than would a prosecution,
but that might not always be the case. Therefore, it
is right to give inspectors that discretion.
I move amendment 133.
Nora Radcliffe: I welcome the option that will be
given to animal inspectors. In many cases that
they will come across, much good will and
affection will be felt towards the animal and any
cruelty will be the result of ignorance or a lack of
awareness. The care notice is a useful way of
allowing an inspector to educate and inform a pet
owner so that cruelty can be avoided without the
need to prosecute a well-meaning but ill-informed
owner.
The Convener: I agree with Nora Radcliffe’s
comments. I am glad that the minister has
examined the evidence that we took at stage 1.
Amendment 133 agreed to.
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internet trade in animals. Such a new section
would
leave
no
ambiguity
about
the
responsibilities of people involved in such sales,
even if they did not have responsibility for the
animal, as defined in section 16 of the bill.
The definition of responsibility in section 16
relates only to people who are directly in charge or
in ownership of an animal or who have care and
control of an animal. Owners of auction websites
and internet service providers will never have
responsibility for animals in that way, but their
sites facilitate internet trade in animals by private
individuals, so they should take some
responsibility for what happens to the animals.
It will be interesting to hear what the minister
has to say. Although the bill in England and Wales
has gone so far, it is important for us to find out
whether the Executive will introduce regulations to
address internet trade in live animals, and whether
such regulations would cover sites that facilitate
trade in animals as well as those that sell animals
directly—online pet shops, for example. If
amendment 165 were to receive the committee’s
support, it would deal with the matter sensibly.
I move amendment 165.
Rhona Brankin: Amendment 165 seeks to
ensure that the Executive will make regulations
relating to the internet selling of animals within one
year of the bill’s receiving royal assent. The
Executive has already made a commitment to
introduce such regulations relating to the sale of
animals in general, including via the internet.
However, other pressing areas of secondary
legislation are required under the bill, such as the
regulation of animal sanctuaries, livery yards and
animal boarding premises. In addition, given the
nature of the internet, this is an area in which a
common approach between Scotland and England
and Wales will be appropriate. My officials will
work closely with DEFRA officials to ensure that a
workable proposal is consulted on and brought
before Parliament as soon as is practicable.

The Convener: Amendment 165, in the name
of Richard Lochhead, is in a group on its own. Rob
Gibson will move it in Richard Lochhead’s stead.

Requiring that regulations must be made within
one year of royal assent may adversely affect the
degree of consultation that could be undertaken
on the regulations and, ultimately, the quality of
the regulations. There is also concern that the
Scottish ministers would have no power to amend
the regulations because the regulation-making
power—and, therefore, the implied power to
amend and repeal the regulations—is strictly time
limited. For those reasons, I ask the committee to
reject amendment 165.

Rob Gibson (Highlands and Islands) (SNP):
At present, the extent to which the Scottish
Executive intends to regulate the sale of animals
on the internet is not clear. Amendment 165 would
introduce a new section to deal specifically with

Rob Gibson: The minister has addressed the
issue of a common approach between England
and Wales and Scotland, but I point out that the
internet is a worldwide phenomenon. There is a
large and growing trade in animals on the internet.

Section 23—Provision for securing welfare
Amendments 164 and 104 not moved.
Section 23 agreed to.
After section 23
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If the Scottish Executive Environment and Rural
Affairs Department is unable to carry out the work,
perhaps some of the people who are being
removed from certain sections of SEERAD could
be moved into work on the mass of secondary
legislation in the bill. To give such matters as
reasons to vote against a sensible amendment
does not answer the argument. I will press
amendment 165 and seek the support of other
members of the committee.
Nora Radcliffe: Is it appropriate to ask for
clarification from the minister before we vote?
The Convener: Yes, if that would help.
Nora Radcliffe: Would regulations’ being made
within one year prejudice any amendments to
regulations that were made outwith that one-year
period? Is that part of the reason for rejecting
amendment 165?
Rhona Brankin: I am sorry—I did not hear your
question.
Nora Radcliffe: Part of your reasoning for
rejecting amendment 165 is that, if regulations had
to be made within one year of the eventual act’s
receiving royal assent, that would jeopardise any
regulations that were made outwith that period. Is
that correct?
Rhona Brankin: Potentially, that is the situation.
We have also covered the matter in section 24 in
relation to the sale of animals generally, including
via the internet. We acknowledge the issues that
have been raised and we are content that we are
dealing with them. Of course, there will be
consultation and we need to ensure that we are
able to return to the matter. It is difficult to predict
the time that that will take, but we need to get it
right. We will consult DEFRA officials and anybody
else whom we need to consult in order to get this
right.
Rob Gibson: I think that, nevertheless, we
should put the matter to the test. It is possible to
return to the issue at stage 3, but I hope that my
colleagues will support amendment 165.
Mr Morrison: On a point of order, convener. Is it
not the prerogative of the Presiding Officer to allow
something that has been debated here to be
brought back at stage 3?
The Convener: Yes.
Mr Morrison: That is what I thought.
The Convener: It is entirely up to the Presiding
Officer to decide.
Mr Morrison: It cannot be determined by a
member of the committee.
The Convener: It cannot, although members
have, on numerous occasions, said that they
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intend to bring an amendment back at stage 3.
That does not guarantee that it will be on the
marshalled list.
Rob Gibson: Thanks for that clarification,
convener. I agree with you.
The Convener: It does not matter whether you
agree with me. [Laughter.]
The question is, that amendment 165 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Gibson, Rob (Highlands and Islands) (SNP)
Mather, Jim (Highlands and Islands (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 165 disagreed to.
Section 24—Licensing etc of activities
involving animals
The Convener: Amendment 166, in the name of
Ted Brocklebank, is grouped with amendments
166A, 166B, 167, 167A and 171. The text that
would be inserted by amendment 167 would
replace the text that would be inserted by
amendment 166, and text that would be inserted
by amendment 171 would replace text that would
be inserted by amendment 167 if all the
amendments were agreed to. I hope that helps.
Mr Brocklebank: Amendment 166 is a probing
amendment. Late on in the taking of evidence, it
became apparent to me after a visit to a falconry in
Fife, accompanied by an SSPCA officer, that there
might be a problem relating to falcons in Scotland
and that they might not be covered specifically by
the bill. It was drawn to my attention that falconry
is a fast-growing sporting business in Scotland,
that falcons have particular needs and that
particular safeguards have to be taken with
falcons. My understanding is that there are no
regulations governing the operation of falconries in
Scotland; in other words, if someone happened to
come across a young peregrine falcon or a young
hawk, they could rear it in their shed, acquire other
birds and set up in business as a falconer.
Falcons, as some members may understand,
require particularly careful treatment. I understand
that many burgeoning falconries take their birds to
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supermarkets and places of that kind to drum up
business and advertise their wares. That can
cause stress to the birds, and deaths have
occurred as a result. Through this probing
amendment, I seek assurance that there is the
possibility of introducing regulations in respect of
people who operate falconries. I have received a
submission from a falconer who goes over the
ground thoroughly and believes that the industry is
long overdue some kind of regulation purely to
safeguard the birds. I am interested in hearing
what the minister has to say on the matter.
I move amendment 166.
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The Convener: All the amendments are trying
to do slightly different things within the same
category. I ask the minister what her current
thoughts are on animal sanctuaries. We discussed
that issue at stage 1; further thoughts from the
Executive would be helpful.
Rhona Brankin: Amendments 166, 166A,
166B, 167, 167A and 171 are redundant because
the bill provides the power for ministers to regulate
all activities involving animals for which a person is
responsible. Simply adding activities to the list of
activities that Scottish ministers may wish to
license would have no material effect on the bill.

Rob Gibson: I hope that Ted Brocklebank
accepts that, although it is suggested that the
amendments in the group are direct alternatives,
they would not all achieve the same things.
Amendment 166 focuses on falconry; amendment
166B focuses on livery stables. The common
element in amendments 166A and 167 is our
concerns to ensure that licensing under section 1
shall be applied to animal sanctuaries; that the
definition of animal sanctuaries shall be given in
regulations, to avoid their having to be defined in
the bill; and that it will be possible for definitions to
be updated as understanding develops and as
people find ways of defining their operations that
may not have been included in any original
definition.

I can give the committee some reassurance on
animal sanctuaries. Although Elaine Murray is not
here, I will refer to livery yards. Our initial intention
was to regulate animal sanctuaries via registration
during the second tranche of regulations that
would be brought in under the bill. However, given
the concern about such establishments that was
expressed during stage 1, I give the commitment
that we shall bring forward the timing of the
regulation and include it in the first tranche of
regulations under the bill. We will also consult on
how best to regulate animal sanctuaries. However,
we believe that a process that includes licensing of
larger establishments and registration of smaller
ones will achieve the required proportionate
response.

If we were to agree to amendment 167, it would
be possible for us to state that animal sanctuaries
are an element that requires licensing. That would
be the tidier way to proceed. I urge members
seriously to consider my proposal because it is the
best way to include the provision. I am happy to
move amendment 166A, which would amend Ted
Brocklebank’s amendment 166 and, were
amendment 166A to fall, I would move
amendment 167.

Activities that will be regulated in the first
tranche
will
include
animal
boarding
establishments, riding establishments, pet shops,
pet vending, pet dealers and livery yards. We
always intended to include livery yards in the first
tranche of regulations under the bill—that
continues to be the case—but we have been
persuaded that licensing, as opposed to
registration, is the most appropriate method of
regulating those establishments.

I move amendment 166A.
10:45
The Convener: It should be Elaine Murray next,
to speak to amendments 166B, 167A and 171, but
she has left the meeting. Unless any other
member moves those amendments, they will fall. I
understand that Elaine intended to move the
amendments on a probing basis. If the minister
was minded to comment on the record on the
licensing of livery stables, I think that that would
meet Elaine’s objective. As no one intends to
move the amendments, we move to open
discussion.
Mr Brocklebank: On Rob Gibson’s definition of
an animal sanctuary, I am sure that he has taken
into account that what I propose in relation to
falcons is not a sanctuary for damaged or injured
falcons. What I propose relates to people who
operate falconries as profit-making businesses.

I ask the committee to reject amendments 166,
166A, 166B, 167, 167A and 171.
Mr Brocklebank: I have read section 24 on the
licensing of activities involving animals and I am
prepared to accept what the minister has told us. I
would like to consult and seek further advice from
the people who brought the problems before me
and which amendment 166 seeks to address.
However, I do not propose to press amendment
166.
The Convener: I ask Rob Gibson to say
whether he wishes to press or to seek to withdraw
amendment 166A.
Rob Gibson: Given that the substantive part of
what I seek to amend will be withdrawn, I seek the
committee’s agreement to withdraw amendment
166A.
Amendment 166A, by agreement, withdrawn.
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Amendment 166B not moved.
Amendment 166, by agreement, withdrawn.
Amendment 167 moved—[Rob Gibson].
Amendment 167A not moved.
The Convener: The question is, that
amendment 167 be agreed to. Are members
agreed?

“stressed that, at this stage”

it had
“no plans to ban the keeping on domestic or other premises
of any animal.”

Members: No.
The Convener: There will be a division.

“the greatest cause for concern”

Gibson, Mr Rob (Highlands and Islands) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 167 disagreed to.
Amendment 171 not moved.
Section 24 agreed to.
Section 25—Prohibition on keeping certain
animals
The Convener: Amendment 156, in the name of
Elaine Smith, is grouped with amendments 157,
134, 135, 158, 159, 136, 136A and 160.
Elaine Smith: In lodging my probing
amendment 156, on which amendments 157, 158,
159, 136A and 160 are consequential, I seek
clarification from the minister on the Scottish
Executive’s plans with regard to keeping primates
as pets. When we discussed the issue at stage 1,
the minister confirmed that section 25(4)(f) allows
for exemptions from a prohibition. For example,
under that provision, specialist establishments
such as zoos will not be prohibited from keeping
primates. Executive amendments 134, 135 and
136 will clarify the matter further.
I am not, however, clear about what the Scottish
Executive plans to do about the keeping of
primates as pets. In the policy memorandum, the
Executive uses the example of the private keeping
of primates to highlight the power in section 25 to
prohibit the keeping of certain animals. Moreover,
in a letter to the committee dated 13 January, the
Executive outlined how it expects that power to be
applied with regard to primates as pets and, in its
response to our stage 1 report, stated:
“Primates give the greatest cause for concern.”

However, in its response to our stage 1 report
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and to a letter from the International Fund for
Animal Welfare, the Scottish Executive

It seems a bit strange that, having given itself
the power, having described how that power would
be used and having identified primates as

FOR
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the Executive now stresses that it has no plans to
use section 25 to prohibit the keeping of primates
as pets and that there will need to be a full public
consultation on the issue.
In June, the IFAW published a report called
“Born to be wild: Primates are not pets” that
considered the welfare implications of owning
primates as pets and concluded that, as wild
animals, they are simply not suitable for keeping
as pets. They are highly intelligent and are likely to
feel suffering and distress similar to what humans
feel. Moreover, they are complex social and
emotional animals that require a high level of
husbandry and care that will change depending on
their life stage. In cases where owners are no
longer able to provide care, primates that are not
abandoned or euthanised by the owner can face
dreadful physical treatment and terrible conditions
for the rest of their lives.
Subsection (3) of section 22, “Ensuring welfare
of animals”, identifies an animal’s needs for the
purpose of its welfare being ensured as:
“(a) its need for a suitable environment,
(b) its need for a suitable diet,
(c) its need to be able to exhibit normal behaviour
patterns,
(d) any need it has to be housed with, or apart from,
other animals,
(e) its need to be protected from suffering, injury and
disease.”

I fail to see how the pet ownership of primates
could provide fully for any of those needs. Can the
minister clarify whether the Scottish Executive
intends to use the power under section 25 to
prohibit the keeping of primates as pets? When is
the consultation likely to begin?
I move amendment 156.
Rhona Brankin: Amendments 134 to 136
should reassure the committee that we have been
listening throughout the legislative process.
Amendment 134 will give the assurance that was
asked for by both the committee and the zoo
industry that section 25, which prohibits the
keeping of certain animals, will not be used to
prohibit any animal from being kept at a licensed
zoo.
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Amendment 135 will improve the drafting of the
bill. Amendment 136 will provide a safeguard for
the order-making power in section 25 by providing
that the minister must consider whether adequate
provision for the welfare of animals can be made,
and is likely to be made, at premises of that type.
Amendment 136 follows a recommendation from
the Subordinate Legislation Committee. I ask the
committee to agree to those three amendments.
I now turn to Elaine Smith’s amendments. It is
true that primates are the animals that give the
greatest cause for concern when they are kept in
domestic premises. Primates are wild animals
and, given their intelligence and complex social
and emotional needs, it is highly unlikely that their
welfare needs can be fully met by pet ownership.
However, we do not have any firm evidence on
how widespread that is. We estimate that there
are between 150 and 300 private primate keepers
in Scotland, but in order to ensure that we have
more reliable evidence, any ban on private
keeping would require a full and detailed public
consultation, which would necessarily take some
time.
The private keeping of primates is not a top
priority, given the other more pressing areas of
secondary legislation that are required under the
bill, such as the regulation of animal sanctuaries,
livery yards, animal boarding premises, pet shops
and pet vending. I do not believe that to give the
Executive what might be an unrealistic period of
one year in which to introduce regulations to
prohibit the keeping of primates in domestic or
other premises is workable.
The keeping of unusual pets in domestic or
other premises is not confined to primates, and we
should perhaps consult more widely on the
keeping of unusual pets. Any such consultation
would provoke debate, and we could acquire more
substantive evidence of the scale of ownership in
Scotland, which would help to form policy for
regulation of this area in the future. We need that
evidence before we would be able to make
regulations under section 25.
Elaine Smith: I am pleased that the minister
agrees that it is virtually impossible to see how
primates could have their welfare needs fully met
as pets. I hear what the minister says about the
matter not being a top priority, but primates that
are being kept as pets in private ownership will
continue to suffer until the issue is dealt with.
Therefore, it should be dealt with as promptly as
possible.
I am pleased that other unusual pets would be
covered—I would not want to exclude animals
other than primates. We would all acknowledge,
as would the International Fund for Animal
Welfare, that a full and detailed consultation must
take place before any decision is made on the
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matter, but the issue must be taken forward as a
matter of urgency. If a year is not a realistic period,
I am interested to hear clarification about what
might be a realistic period. The matter is not a top
priority, but it should be addressed sooner rather
than later.
11:00
The Convener: Minister, do you have plans for
the timescale?
Rhona Brankin: We are not able to make such
regulations in the first tranche of regulations, but
failure to ensure the welfare of an animal is an
offence under section 22. I am happy to discuss
that with Elaine Smith and to clarify the extent to
which the bill covers the matter.
The Convener: Elaine, do you want to press
your amendment or withdraw it?
Elaine Smith: I accept the Executive’s
commitment to address the issue. I would have
preferred a commitment to a particular timescale
for consultation, but I seek to withdraw my
amendment.
Amendment 156, by agreement, withdrawn.
Amendment 157 not moved.
Amendments 134 and 135 moved—[Rhona
Brankin]—and agreed to.
Amendments 158 and 159 not moved.
Amendment 136 moved—[Rhona Brankin].
Amendment 136A not moved.
Amendment 136 agreed to.
Amendment 160 not moved.
Section 25, as amended, agreed to.
After section 25
The Convener: Group 8 is on the prohibition on
keeping certain animals in circuses. Amendment
105, in the name of Mark Ruskell, is the only
amendment in the group.
Mr Ruskell: The bill gives us an historic
opportunity to sweep away some of the
anachronistic traditions that have affected animal
welfare for many years but which have no place in
21st century Scotland. The use of wild animals in
circuses is one of the traditions that we need to
use the bill to ban.
There is a wider debate about whether any
animals have a place in circuses. My view is that
some domestic animals do perhaps have a place,
but I do not believe that there is a robust case for
wild animals continuing to play a role in circuses. I
am talking about animals such as lions, zebras
and elephants, which evolved on the plains of
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Africa. They are not domestic animals. They have
particular welfare needs that cannot be met in the
circus environment.
Many organisations have monitored circuses
and done much excellent work on the issue over
the years. They include the Born Free Foundation
and the Royal Society for the Prevention of Cruelty
to Animals. A report on the issues was published
last year. The animals face cramped conditions in
beast wagons, restricted movement due to
tethering and chaining, repeated and extended
transportation and repeated loading and unloading
at different venues. They also face inadequate and
unnatural social environments. Lions live in
solitary conditions, but in a circus environment
they are forced to live side by side. The opposite is
true for zebras, which are used to living in herds
on the plains of Africa. In a circus environment,
only one or two zebras might live in the same
caged area, which causes a huge amount of
stress. The lack of privacy and high noise levels in
circus environments make them completely
unsuitable for such animals.
There is evidence that the animals display stress
responses and signs of mental and physical
suffering such as bouts of abnormal behaviour.
There are health risks from inadequate hygiene
and dietary deficiencies. The bill should give the
Scottish ministers the power to ban the keeping of
certain animals in circuses. Ministers in
Westminster have that power. In addition, if
circuses are to be allowed to carry on using
certain animals, the Scottish ministers should have
the power to regulate the winter holdings in which
such animals are kept when circuses are not
touring.
I move amendment 105.
The Convener: Do members want to comment
on amendment 105?
Elaine Smith: I was not sure whether we should
hear from the minister first.
The Convener: That is at my discretion. I
thought that we would hear members’ comments
first. People might want to ask questions.
Elaine Smith: What Mark Ruskell said makes
perfect sense. I agree with the principle behind
amendment 105 and I am keen to hear the
minister’s response.
Mr Brocklebank: I do not disagree with the
fundamentals of Mark Ruskell’s proposal, but I add
a caveat. How might we legislate to prevent
circuses from seeking to fall within the legal
definition of a zoo? It is understandable that we do
not want animals to be transported around the
country as part of a circus, but would amendment
105 open the door to the creation of so-called
zoos that were previously circuses? Perhaps the
minister can address that point.
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Maureen Macmillan: I am concerned about the
proposed definition of “circus” in amendment 105.
Perhaps the minister can tell us whether the
definition would cover what Mark Ruskell intends it
to cover. For example, would dolphinariums and
sea life centres fall into that category? Would we
want that to happen?
The Convener: I am a little uncomfortable about
supporting at stage 2 an amendment on a matter
about which we did not take evidence at stage 1.
However, I agree with the key points that Mark
Ruskell made and I would be interested in hearing
the Executive’s position. There should be proper
consultation and a public debate in Scotland about
the issue. At the end of such a process I would be
surprised if we did not reach the conclusions that
are reflected in amendment 105. We should use
the opportunity that the amendment presents to
ascertain whether we can start a debate. From the
briefings that I have seen from the Born Free
Foundation and the animal welfare lobby I get the
impression that animals are being kept in
circumstances that we probably do not want to
support.
In the debate on the previous group of
amendments, it was commented that section 22 is
about failure to ensure the welfare of an animal.
The bill is about the welfare of animals and
although we have not discussed circuses the issue
is important and perhaps should have come up at
stage 1. We should seize the opportunity to
generate debate, whether or not we support
amendment 105. I ask the minister to tell us what
the Executive will do.
Rhona Brankin: Amendment 105 would ban the
keeping of certain animals in circuses and I
understand the strength of feeling on the matter.
However, we believe that we should not specify in
the bill every individual concern about animal
welfare. The purpose of asking the Parliament to
delegate powers to ministers is to allow us to deal
with the issues in a flexible and adaptable manner
so that we do not end up with rigid and unwieldy
primary legislation. As with animal sanctuaries, it
is better to handle circuses in a discrete piece of
secondary legislation. Although Mark Ruskell’s
amendment 105 attempts to deliver flexibility, it is
not the best way in which to handle the issue.
It is important to say that I sympathise with the
view that circuses may not be able to meet some
wild animals’ welfare needs. The bill will be a
significant step forward in dealing with the matter.
For example, the requirement in section 22, on
ensuring the welfare of animals, applies as much
to circus proprietors who are responsible for
animals as to farmers or pet owners. However,
having listened carefully to the arguments that
were made during the stage 1 debate, I intend to
make regulations under section 23 to ban the use
in travelling circuses of certain non-domesticated
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species whose welfare needs cannot be met
satisfactorily in that environment. Although there
are at present no static circuses in Scotland, I also
intend to review licensing conditions for such
circuses to ensure that appropriate animal welfare
standards are reached. Furthermore, individuals or
organisations that train performing animals will be
subject to inspection.
Those measures will be in addition to the
existing proposal for a code of practice for
circuses with performing animals, to deal with
issues such as training activity, trainer
competences and animals’ accommodation needs
when travelling. The ban on certain animals will
apply
to
travelling
circuses
only.
Zoo
performances, performances in the audiovisual
industries and performances in static circuses will
not be affected. We intend to consult fully with
industry and welfare organisations and other
Government departments on the content of draft
regulations and then issue them for public
consultation.
I will answer some of the questions that have
been raised. Winter holdings will be regulated
under section 23. DEFRA will have no more
powers to regulate circuses than we will have. The
sea life centres will be covered in the same way as
zoos will be covered. The definition of the term
“circus” will be considered during the consultation
process.
On the basis of the commitment that I have
given, I urge the committee to reject Mr Ruskell’s
amendment 105.
Mr Ruskell: I welcome the minister’s
clarification of the licensing regime and of the
issues to do with dolphinariums and other
establishments. I also welcome the ministerial
intention to make secondary legislation under
section 23, which is important.
As I said, the bill gives us an historic opportunity.
It is regrettable that we did not take strong
evidence on the issue at stage 1, although there
was a big debate on the matter in Westminster’s
Select Committee on Environment, Food and
Rural Affairs. My only concern is similar to the
concern that Elaine Smith raised in relation to
primates. What about the timescale? We do not
want a situation in which circuses with wild
animals are banned in England and Wales and
then decide to transfer their operations to Scotland
for a summer season, to keep going for another
year, or perhaps two or three years, while we get
round to making secondary legislation. We do not
want an industry with bad animal welfare practices
to relocate to Scotland for a couple of seasons
because it can get away with it. I welcome the
minister’s intention, but my question is when it will
be realised. I seek clarification on that before I
decide whether to press or withdraw amendment
105.
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Rhona Brankin: Our primary legislation will
come into force before DEFRA’s does. The
intention is to make regulations at the same time. I
emphasise that we will have the strengthened
situation under section 22, on ensuring the welfare
of animals. That section will apply as much to a
circus proprietor who is responsible for an animal
as to a farmer or pet owner. Thus, the bill will
strengthen the position even before we make the
specific regulations, which will be introduced as
soon as is practicable.
11:15
The Convener: Will that be by the time that the
DEFRA legislation kicks in?
Rhona Brankin: That is our intention.
Amendment 105, by agreement, withdrawn.
Section 26—Abandonment
The Convener: Group 9 is on abandonment.
Amendment 137, in the name of the minister, is
grouped with amendments 138, 139, 140, 168,
146, 147 and 151.
Rhona Brankin: Amendments 137 to 140 will
clarify the offence of abandonment. Having
listened to concerns raised by key stakeholders,
including the Scottish SPCA and the Scottish
Gamekeepers Association, we have lodged
amendments 137 to 140 to ensure that the
abandonment offence more closely replicates the
approach of the existing Abandonment of Animals
Act 1960.
Under section 26, an offence could be
committed in two ways. If a person, without
reasonable excuse, abandons an animal for which
the person is responsible and does so in
circumstances likely to cause the animal suffering,
or if the person, without reasonable excuse,
leaves unattended an animal for which the person
is responsible and fails to make adequate
provision for its welfare, the person will be deemed
to have committed an offence.
Amendments 146 and 147 will include
abandonment in the list of offences for which a
deprivation or disqualification order can be made.
Amendment 151 will simply extend the range of
offences in respect of which a warrant for entry,
search and seizure may be granted. As there may
be physical evidence on a premises that a person
has abandoned an animal, it is necessary to
ensure that powers for warrants for entry, search
and seizure are available. I ask the committee to
agree to those amendments.
Amendment 168, in the name of Richard
Lochhead, seeks to provide that an offence of
abandonment would be deemed to occur only
after the animal had been abandoned for 24
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hours. We believe that it is not useful to insert
such a qualification on the face of the bill. Once
section 26 has been amended by the Executive
amendments, the bill will make it clear that the
offence of abandonment is committed only if a
person, without reasonable excuse, abandons an
animal for which they are responsible and does so
in circumstances that are likely to cause the
animal unnecessary suffering. The courts should
have the discretion to make decisions based on all
the circumstances of each case without including
an arbitrary time period of 24 hours.
If amendment 168 is agreed to, the offence of
abandonment will be weakened considerably. The
amendment would mean that a person who
abandoned their dog on the hard shoulder of a
motorway would not be deemed to have
abandoned the animal until a period of 24 hours
had elapsed. Amendment 168 therefore
undermines animal welfare provision and I ask the
committee to reject the amendment on that basis.
I move amendment 137.
Rob Gibson: I am aware that the issue turns on
the nature of abandonment, which can vary from
case to case. However, evidence from Scottish
SPCA inspectors suggests that whether an animal
has been left for 24 hours—currently, such a
period has no statutory authority—should be
regarded as a sufficient guide to whether the
animal has been abandoned.
As the minister said, section 26 creates two
separate offences of abandonment. The first
offence is committed if a person abandons an
animal for which they are responsible. However,
the bill provides no definition of abandonment. The
second offence is committed if a person, without
reasonable cause or excuse, leaves an animal for
which they are responsible and fails to make
adequate provision for its welfare. Section 26
gives some guidance on what constitutes
adequate provision for an animal’s welfare, which
includes the animal’s need for feed, water, shelter
and warmth.
Case studies show that abandonment can occur
in so many various ways that it is important to
define what abandonment means. The SSPCA
has grave concerns that section 26 will allow a
person to leave their animal for a long period of
time as long as some provision was made for its
welfare. A cat might have an automatic feeder,
which might stop working, but the bill does not
clearly
define
whether
that
would
be
abandonment.
Because the bill distinguishes between
abandoning an animal and leaving an animal,
without defining what constitutes abandonment,
the SSPCA and Richard Lochhead—who lodged
amendment 168—believe that we should ensure
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that any animal left for more than 24 hours has
legally been abandoned, regardless of what
provision has been made for its welfare.
I understand the minister’s point about the
abandonment of dogs on motorways. In general,
the danger for an animal probably kicks in after a
day or so, but in that particular case it may kick in
earlier because of the number of cars about.
However, it is unclear whether abandonment is
suitably defined in section 26. I therefore ask the
committee to add to section 26 the following
sentence:
“For the purposes of subsection (1), abandonment is
deemed to occur after a period of 24 hours has elapsed.”

Nora Radcliffe: I had some sympathy with the
idea of specifying that 24 hours should be the
maximum length of time for which an animal could
be left unattended. I found myself thinking back to
the Nature Conservation (Scotland) Act 2004,
which specifies that snares have to be checked at
least once a day so that no animal is left suffering
for more than 24 hours.
I understand the minister’s point that attaching
the 24-hour period to the definition of
abandonment would weaken the provision.
However, I wonder whether, between now and
stage 3, we can find a way of attaching the 24hour period to the definition of when an animal has
been left unattended. That would be a useful
clarification if there were a prosecution. Even if it
had food and water, a domestic cat or dog might, if
left unattended, get caught up in a blind cord, for
example. If no one was checking on it, at least
daily, the animal could be left suffering for a long
time.
There is merit in specifying a 24-hour period
when we are considering how long an animal may
be left unattended, as long as we can do so
without weakening the offence of abandonment,
which, in some circumstances, should apply
immediately the animal is abandoned.
Elaine Smith: I agree with Nora Radcliffe. After
learning what Rob Gibson and the SSPCA had to
say, I am interested to know whether the
Executive could have another look at the issue
before stage 3. I am also interested to know what
the consequences would be if amendment 168
were accepted. The example has been given of
abandoning a dog on a motorway. An unintended
consequence might be that, if someone was seen
abandoning a dog and was reported, they could, if
24 hours had not elapsed, claim that they did not
abandon the dog.
Rhona Brankin: Amendments 137 to 140 will
clarify the offence of abandonment. We have
considered the law on abandonment and we feel
that existing case law gives clear guidance.
However, the amendments give additional
clarification.
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We would have great difficulty in accepting that
a period of 24 hours should be specified. In some
cases, 24 hours could be too long; and I have
cited a case in which amendment 168 could have
a perverse effect. A person could be deemed not
to have abandoned an animal until 24 hours had
elapsed.
Amendment 137 agreed to.
Amendments 138 to
Brankin]—and agreed to.

140

moved—[Rhona

Amendment 168 moved—[Rob Gibson].
The Convener: The question is, that
amendment 168 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Gibson, Mr Rob (Highlands and Islands) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

The Convener: The result of the division is: For
3, Against 6, Abstentions 0.
Amendment 168 disagreed to.
Section 26, as amended, agreed to.
Sections 27 and 28 agreed to.
Section 29—Taking possession of animals
The Convener: We move to group 10, on
animals in distress. Amendment 79, in the name of
the minister, is grouped with amendments 80, 141,
142, 169 and 170.
Rhona Brankin: Amendments 79 and 80 clarify
the powers of inspectors and constables to
destroy a protected animal. The amendments will
rephrase section 29 to make it clear that the
provision is not about destruction of a protected
animal. The reference to section 32 will make it
clear that if an inspector or constable considers it
appropriate to destroy an animal, he or she must
do so in accordance with section 32. The
amendments are intended to alleviate concerns
that were expressed by the Convention of Scottish
Local Authorities to the Environment and Rural
Development Committee about the relationship
between sections 29 and 32.
Amendments 141 and 142 are necessary to
ensure that where an animal is taken by an
inspector or constable for welfare reasons, its
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dependent offspring can also be taken and looked
after. Amendment 141 will allow an inspector or
constable, when taking into possession a parent
animal that is in distress, to be able also to take its
dependent offspring, even if they show no signs of
distress. That is needed to prevent the dependent
offspring from suffering as a result of separation
from the parent, were the parent alone to be
seized. Amendment 142 will extend the provisions
of section 39(4) to such dependent offspring, so
that they can be removed to a place of safety and
cared for.
Amendments 169 and 170 deal with the
destruction of an animal. Amendment 169 will
make it possible for only a veterinary surgeon to
arrange for destruction of an animal. Amendment
170 will make it more difficult—indeed, it will make
it virtually impossible—for an inspector or a
constable to destroy an animal without certification
from a veterinary surgeon. I do not consider that
amendments 169 and 170 are proportionate. The
committee will be aware that the Protection of
Animals (Scotland) Act 1912 allows some flexibility
as to the destruction of an animal so that it can be
undertaken by a veterinary surgeon, an inspector
or a constable, according to circumstances. That
has worked well in practice and I believe that that
flexibility should continue.
Amendments 169 and 170 would have a number
of undesirable consequences. First, they would
mean that greater reliance would be placed on
veterinary surgeons to undertake the provision.
That is undesirable not only in terms of the use of
vets as a resource, but in their practical working
arrangements. As was pointed out in evidence
during stage 1, there is a tendency for veterinary
surgeons to specialise in certain types of animals.
What that means in practical terms is that even if a
vet is called upon to destroy an animal, he or she
may not have the necessary knowledge and skills.
The amendments would prevent other people—
such as local authority inspectors and Scottish
SPCA inspectors—from destroying an animal,
even when they have suitable training, knowledge
and skills. That would be an unnecessary waste of
resources.
I ask the committee to accept amendments 79,
80, 141 and 142, and to resist amendments 169
and 170.
I move amendment 79.
11:30
Rob Gibson: Amendments 169 and 170 were
lodged based on the experience of vets. If a
veterinary surgeon is present to certify the animal,
it is surely unthinkable that an inspector or
constable would carry out euthanasia—the vet
would do that. There is no part of Scotland where
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an inspector or constable would not be able to
contact a veterinary surgeon by phone to seek
advice.
There might be occasions when there has been
a road-traffic accident in a remote area—perhaps
involving
deer,
sheep
or
cattle—and
communication is difficult. However, vets whom I
know have been called out by the police to destroy
animals that are lying on a road after road-traffic
accidents only to find that simple treatment and
removal of the animal to a place of safety were all
that was required, rather than euthanasia. My
amendments attempt to acknowledge those
practical circumstances, which arise in remote
parts of Scotland, although they may also arise in
other parts of Scotland. I do not believe that the
minister’s explanation of the matter or her rejection
of my amendments take into account the
circumstances that I have described.
Mr Ruskell: Taking us back to what we
discussed last week, I am thinking about how this
relates to the definition of what is an appropriate
and humane way to kill an animal and whether
veterinary surgeons are needed to conduct that.
Can the minister clarify how that sits within the
bill?
Rhona Brankin: On Rob Gibson’s point, even if
a vet was present at a road-traffic accident, a
professional slaughterman or knacker might be
called on to euthanise the animal.
Can Mark Ruskell please clarify the point that he
made? It was not clear to us.
Mr Ruskell: Last week, we had a debate about
what is an appropriate and humane manner in
which to destroy an animal. If that is not
adequately defined in the bill, we should perhaps
support a provision that would require a veterinary
surgeon to be in attendance when it is difficult to
ascertain what will be an appropriate and humane
way in which to kill an animal. The example of a
road accident is good. Does that help?
Rhona Brankin: Our view is that it is
appropriate for the courts to make the decision
about what constitutes a humane way in which to
kill an animal. As society’s views change and
move on, courts will be able to reflect that. We
think that it is important to have that flexibility.
The Convener: Does that help?
Mr Ruskell: A bit.
Amendment 79 agreed to.
Amendments 80, 141 and 142 moved—[Rhona
Brankin]—and agreed to.
Section 29, as amended, agreed.
Section 30 agreed to.
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Section 31—Disposal orders where animals
taken
Amendment 81 moved—[Rhona Brankin]—and
agreed to.
Section 31, as amended, agreed to.
Section 32—Resort to destruction of animals
Amendment 169 moved—[Rob Gibson].
The Convener: The question is, that
amendment 169 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Gibson, Mr Rob (Highlands and Islands) (SNP)

AGAINST
Boyack, Sarah (Edinburgh Central) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Radcliffe, Nora (Gordon) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)

The Convener: The result of the division is: For
1, Against 6, Abstentions 1.
Amendment 169 disagreed to.
Amendment 170 not moved.
Section 32 agreed to.
Section 33 agreed to.
Section 34—Animal welfare codes
The Convener: Amendment 143, in the name of
the minister, is grouped with amendments 144 and
145.
Rhona Brankin: The amendments in the group
are technical amendments that will provide that
the draft affirmative procedure will apply to both
modification and revocation of an animal welfare
code that is made under the bill. I ask the
committee to agree to the amendments 143 to
145.
I move amendment 143.
Amendment 143 agreed to.
Amendments 144 and 145 moved—[Rhona
Brankin]—and agreed to.
Section 34, as amended, agreed to.
Section 35—Deprivation orders
Amendments 82 and
Brankin]—and agreed to.

146

moved—[Rhona

Section 35, as amended, agreed to.
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Section 36—Disqualification orders

Amendments 83, 84 and 147 moved—[Rhona
Brankin]—and agreed to.
Section 36, as amended, agreed to.
Section 37—Seizure orders where
disqualification breached
Amendments 85 and
Brankin]—and agreed to.

86

moved—[Rhona

Section 37, as amended, agreed to.
Section 38 agreed to.
Section 39—Appeals against orders
Amendments 87 to
Brankin]—and agreed to.

91

moved—[Rhona

Section 39, as amended, agreed to.
Section 40—Proceedings for animal fighting
offences
The Convener: Amendment 127, in the name of
Maureen Macmillan, is grouped with amendment
128.
Maureen Macmillan: Amendments 127 and 128
deal with the legal process that will apply when an
offence has been committed. Section 40 lays out
the process for dealing with offences regarding the
staging and recording of animal fights. I welcome
the extension of time limits to deal with such
offences, but I wish to explore with the minister
whether time extensions for the gathering of
evidence could be granted for other offences
under the bill. That would be welcomed by the
SSPCA and the Association of Chief Police
Officers in Scotland, which feel that the present
six-month window for gathering evidence and
presenting a case is insufficient, given the nature
of many of the offences in question.
I remind the committee that I wish to insert into
section 40 a provision that would allow for a period
of a year for offences under sections 17, 18, 19,
20, 22 or 26 to be brought to court. Section 17
relates to the offence of causing unnecessary
suffering; section 18 relates to mutilation; section
19 relates to cruel operations; section 20 relates to
poisoning; section 22 relates to failure to ensure
the welfare of an animal; and section 26 relates to
abandonment. I know that we are talking about a
legal process and I suspect that the minister will
give me a legal reason for why what I propose has
not been done.
I move amendment 127.
Mr Brocklebank: I have some sympathy with
Maureen Macmillan’s amendments. I understand
from the SSPCA that its inspectors find that the
current six-month period for gathering evidence is
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inadequate for many animal-related offences.
Many such offences, particularly abandonment,
require extensive evidence gathering. The SSPCA
has pointed out to me that, given that animals
cannot testify as witnesses, key witnesses are
required to come forward. It can take time to find
such witnesses and to put together a case. Unless
the minister can clarify her position, I will continue
to have a lot of sympathy with Maureen
Macmillan’s amendments.
Mr Ruskell: I say in anticipation of the minister’s
legal answer that it is important that we listen to
the experiences of the people who work at the
sharp end of animal welfare—the SSPCA
inspectors. When I went around Perthshire with an
SSPCA inspector six months ago, I was struck by
just how difficult it is to gather evidence in order to
bring prosecutions. Even with the welcome
provisions in the bill, particularly those on
unnecessary suffering and the duty of care, it will
still be difficult in all cases to gather enough
evidence to bring a case within six months. I
welcome amendment 127 and will back it.
Rhona Brankin: I, too, have sympathy with
extending the time periods for prosecutions under
the bill. However, that has to be balanced with the
potentially serious human rights implications that
amendment 127 could have.
The decision to extend the time limit in relation
to offences under section 21 on animal fighting
was not taken lightly. We think that animal fighting
is an exceptional offence that justifies an
exceptional approach. Animal fights are often well
organised, secret and difficult to detect. If they
come to light at all, that often happens some time
after the offence has been committed.
We do not think that the same level of difficulty
of detection applies to offences relating to
unnecessary
suffering,
mutilations,
cruel
operations, administration of poisons, failure to
ensure the welfare of animals or abandonment.
Those are all statutory offences that will be tried
summarily and prosecutions should therefore be
brought within six months of the offence having
been committed, as provided for by the Criminal
Procedure (Scotland) Act 1995.
There is a serious purpose to the general
application of time limits, which is to ensure
timeous and fair trials. The rights of the individual
have to be fairly balanced against those of society
as a whole. In relation to the offences in question,
we believe that that balance will be achieved by
maintaining the six-month limit.
If, in the future, the time limit proves to be a
major barrier to securing convictions, the matter
could be reconsidered, but we are content that the
six-month time limit is appropriate.
I ask the committee to reject amendments 127
and 128.
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11:45
Maureen Macmillan: I understand what the
minister is saying about summary proceedings,
the six-month rule and so on. She perhaps does
not want there to be anomalies. Will cases relating
to animal fights be heard on indictment?
Rhona Brankin: There are not any indictable
offences.
Maureen Macmillan: They are all summary
causes. So you have already broken the six-month
rule in relation to animal fights.
Rhona Brankin: Yes.
Maureen Macmillan: In that case, I would like
to discuss the matter with you further to see
whether we can make some progress.
The Convener: Would Maureen Macmillan like
to press or withdraw amendment 127?

Amendment 149 moved—[Rhona Brankin]—and
agreed to.
Section 44—Inspectors and constables
Amendment 92 moved—[Rhona Brankin]—and
agreed to.
The Convener: Amendment 150 is in a group
on its own.
Rhona Brankin: Amendment 150 seeks to give
inspectors who are appointed or authorised under
part 2 of the bill protection from civil and criminal
liability, provided that they act on reasonable
grounds and in good faith. The liability of the
appointing authority will not be affected by the
provision.

Section 40 agreed to.
Section 41 agreed to.

I ask the committee to agree to the amendment.

Amendment 127, by agreement, withdrawn.
Amendment 128 not moved.

Section 42—Penalties for offences
The Convener: Amendment 148, is in a group
on its own.
Rhona Brankin: Amendment 148 will increase
the penalty that can be imposed for severe acts of
animal abuse to a term of imprisonment not
exceeding 12 months or a fine not exceeding
£20,000, or both. The amendment reflects
concerns that were raised by the committee during
stage 1 to the effect that more serious penalties
should be available for appropriate offences. We
therefore anticipate and hope that the amendment
will be widely welcomed by the committee and by
stakeholders more generally. It is an important
change and I ask the committee to agree to the
amendment.
I move amendment 148.
The Convener: It is now open to members to
comment on the amendment.
Nora Radcliffe: I assure the minister that we
welcome the amendment.
The Convener: Everyone is delighted with it.
Amendment 148 agreed to.
Section 42, as amended, agreed to.
Section 43 agreed to.
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Before section 44

Members may recollect that the provision was
contained in part 2 of the draft Animal Health and
Welfare (Scotland) Bill, but was not included in the
bill that was introduced into the Scottish
Parliament. As a result of the committee’s
comments in its stage 1 report, I have given
further consideration to the appropriateness of the
provision. On reflection, I now believe that the
provision was appropriate and proportionate and
that it should be reinserted into the bill.

Maureen Macmillan: I seek to withdraw
amendment 127 and take the opportunity to
discuss the matter with the minister before stage
3.
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I move amendment 150.
The Convener: Members are nodding and
nobody wishes to speak. I thank the deputy
minister. It is good to hear that she has considered
further the suggestions in our stage 1 report.
Amendment 150 agreed to.
Section 44, as amended, agreed to.
Schedule 1
POWERS OF INSPECTORS AND CONSTABLES FOR PART 2

Amendments 151 and
Brankin]—and agreed to.

93

moved—[Rhona

Schedule 1, as amended, agreed to.
Section 45 agreed to.
After section 45
Amendment 125 not moved.
Section 46—Regulations
The Convener: Amendment 152 is in a group
on its own.
Rhona Brankin: Amendment 152 will permit
Scottish ministers to make regulations that will
make different provisions for different cases or
classes of case. That means that ministers can be
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precise when they draw up regulations. For
example, the amendment will make it clear that, in
drawing up the regulations on mutilations,
ministers can state that tail docking is permitted for
lambs and pigs but that the practice is not be
permitted for dogs. As drafted, section 46 does not
give ministers powers to make different provisions
for different cases or classes of case. I ask the
committee to agree to the amendment.
I move amendment 152.
Elaine Smith: I am interested in the reasons for
excluding lambs and pigs. At stage 1 we
discussed whether things are done because they
have always been done or whether they are done
for reasons of animal welfare. Will you clarify that?
Rhona Brankin: It is a question of flexibility. We
are not saying that that is something that we
definitely intend to do. The issue was pointed out
by our solicitors who were drafting the mutilations
regulations. We require the provision for flexibility.
The Convener: The question is, that
amendment 152 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Boyack, Sarah (Edinburgh Central) (Lab)
Gibson, Mr Rob (Highlands and Islands) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Radcliffe, Nora (Gordon) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)

ABSTENTIONS
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)

The Convener: The result of the division is: For
6, Against 0, Abstentions 1.
Amendment 152 agreed to.
Section 46, as amended, agreed to.
Section 47 agreed to.
Schedule 2
MODIFICATION OF ENACTMENTS

Amendments 94 to
Brankin]—and agreed to.

97

moved—[Rhona

The Convener: Group 16 is on modification of
enactments. Amendment 98, in the name of the
minister, is grouped with amendments 99 to 101.
Rhona Brankin: Amendments 98 and 101 will
correct the scope of a repeal that is made by the
bill. Section 1 of the Docking and Nicking of
Horses Act 1949, which prohibits the docking and
nicking of horses, will be superseded by the bill
and the associated mutilations regulations. It is
therefore listed to be repealed in schedule 2 to the
bill. Section 2 of the 1949 act bans the importing of
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docked horses, which should be retained.
Sections 3 and 4 of that act provide necessary
definitions in order to interpret section 2, so they,
too, should be retained. Amendments 98 and 101
will ensure that sections 2, 3 and 4 of the 1949 act
are kept.
Amendment 99 will make a formatting change.
Amendment 100 will ensure that section 5 of the
Agriculture (Miscellaneous Provisions) Act 1968 is
not repealed by schedule 2. That section deals
with the extension of classes of operations in
which anaesthetics must be used and states that
ministers may, after consultation of the Royal
College of Veterinary Surgeons and appropriate
persons, specify by order the circumstances in
which some minor operations must be carried out
under anaesthetic. Although some of those
procedures would be included in the exemptions
made under section 18(3), on mutilations, I wish to
retain the power in primary legislation. That will
also allow the use of anaesthetic for specified
procedures to be kept under review. I ask the
committee to support the amendments.
I move amendment 98.
Amendment 98 agreed to.
Amendments 99 to
Brankin]—and agreed to.

101

moved—[Rhona

Schedule 2, as amended, agreed to.
Sections 48 to 50 agreed to.
Long title agreed to.
The Convener: That concludes stage 2—there
is much delight and relief about that. I thank
colleagues for working their way through the bill.
We had a lot more amendments than we would
normally expect, but it is the nature of the bill that
there are big general principles and lots of detailed
issues that will change the management and care
of animals. I hope that we all agree that we have
improved the bill by amending it.
I record my thanks to the minister and her
officials for responding to so many of the points
that we made in our stage 1 report. It is always
good to see those issues being brought back to
us. We have been offered further meetings and
clarification of a few issues before stage 3. It
would be helpful if the minister could give us a
note on where we stand with the regulations that
will be published after the bill is enacted. Some of
the priorities have been moved around, so it would
be helpful, before stage 3, to get a summary of
where we are at. That would also be helpful for
stakeholders, including the animal welfare groups,
farm managers, countryside managers and
anyone else who is responsible for animals. They
will want to know what the next stage of the
process is and when they will be expected to
provide comments or consultation responses.


127

2991

29 MARCH 2006

Rhona Brankin: I am happy to provide a note
on that.
The Convener: I thank everyone for their
efforts. We will have a brief pause while the
minister and her officials leave.
11:58
Meeting suspended.
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Animal Health and Welfare (Scotland) Bill
Part 1—Animal health

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Animal Health and Welfare (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to amend the Animal Health Act 1981, including by making
provision for preventing the spread of disease; to make provision for the welfare of animals,
including for prevention of harm; and for connected purposes.

PART 1
ANIMAL HEALTH

5

Powers of slaughter
1

Slaughter for preventing spread of disease
(1)

In the Animal Health Act 1981 (c.22) (in this Part referred to as the “1981 Act”), after
section 32D there is inserted—
“32E

10

Slaughter for preventing spread of disease: Scotland
Schedule 3A to this Act has effect as to slaughter in relation to—
(a) cattle plague;
(b) pleuro-pneumonia;
(c) foot-and-mouth disease;
(d) swine-fever;

15

(e) diseases of poultry; and
(f) such other diseases as are specified under paragraph 6 of that Schedule.”.
(2)

After Schedule 3 to that Act there is inserted—
“SCHEDULE 3A
(introduced by section 32E)

20

POWER OF SLAUGHTER FOR PREVENTING SPREAD OF DISEASE: SCOTLAND
Cattle plague
1

SP Bill 47A

With a view to preventing the spread of cattle plague, the Scottish Ministers
may, if they think fit, cause any animals to be slaughtered.
Session 2 (2006)
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Pleuro-pneumonia
2

With a view to preventing the spread of pleuro-pneumonia, the Scottish
Ministers may, if they think fit, cause any cattle to be slaughtered.

Foot-and-mouth disease
5

3

With a view to preventing the spread of foot-and-mouth disease, the Scottish
Ministers may, if they think fit, cause any animals to be slaughtered.

Swine-fever
4

10

With a view to preventing the spread of swine-fever, the Scottish Ministers
may, if they think fit, cause any swine to be slaughtered.

Diseases of poultry
5

With a view to preventing the spread of diseases of poultry, the Scottish
Ministers may, if they think fit, cause any animals or birds to be slaughtered.

Additional power of slaughter
6 (1)

With a view to preventing the spread of such disease of animals as the Scottish
Ministers may by order specify, the Scottish Ministers may, if they think fit,
cause to be slaughtered any animals, birds or amphibians of such description as
they may so specify.

(2)

A specification of animals under sub-paragraph (1) may include any kind of
mammal (except man).

(3)

In sub-paragraph (1), “disease” is not restricted by its definition in this Act.

15

20

Exercise of powers of slaughter
7

The Scottish Ministers may, in relation to a disease, exercise a power of
slaughter conferred by paragraphs 1 to 6 whether or not the animals, birds or
amphibians concerned—
(a) are affected with the disease or suspected of being affected with the
disease;

25

(b) are or have been in contact with animals, birds or amphibians affected
with the disease;
(c) have been in any way exposed to the disease; or
(d) have been treated with serum or vaccine (or both) against the disease.

30

Compensation
8 (1)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
(a) any animals slaughtered under paragraphs 1 to 5; and

35
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(b) any animals—

Animal Health and Welfare (Scotland) Bill
Part 1—Animal health
(i)

3

of any kind to which a power of slaughter under those paragraphs
relates; and

(ii) which are slaughtered by virtue of paragraph 6.
(2)

An order under sub-paragraph (1) may make different provision for different
cases or classes of case.

(3)

An order under sub-paragraph (1) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.

5

Orders
9 (1)
10

(2)

No order is made under paragraph 6 unless a draft of the order has been laid
before, and approved by a resolution of, the Scottish Parliament.
But where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease of animals not specified in or by virtue of
paragraphs 1 to 6; or
(b) some other emergency relating to a disease of animals,
sub-paragraph (1) does not apply in relation to the making of an order under
paragraph 6.

15

(3)

Where sub-paragraph (2) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

20

(4)

However, paragraph (b) of sub-paragraph (3) does not apply in relation to an
order which—
(a) revokes (wholly or partly) an emergency order; and

25

(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
(5)

In reckoning for the purposes of sub-paragraph (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or

30

(b) in recess for more than 4 days.
(6)

Sub-paragraph (3)(b) is without prejudice to anything previously done by
reference to an emergency order or to the making of a new emergency order.

(6A) An emergency order must include a description of the emergency in relation to
which the order is made.

35

(7)
2

In sub-paragraph (2), “disease” is not restricted by its definition in this Act.”.

Slaughter of treated animals
After section 16A of the 1981 Act there is inserted—
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“16B
(1)

Slaughter of treated animals: Scotland
Subsection (4) applies to any animal or bird which has been treated with serum
or vaccine (or both) for the purpose of preventing the spread of—
(a) cattle plague;
(b) pleuro-pneumonia;

5

(c) foot-and-mouth disease;
(d) swine-fever; or
(e) diseases of poultry.
(2)

Subsection (4) also applies to any animal or bird which has been treated with
serum or vaccine (or both) for the purpose of preventing the spread of such
other disease of animals as the Scottish Ministers may by order specify.

(3)

The references in subsections (1) and (2) to any animal which has been treated
mean any kind of mammal (except man); and the power conferred by
subsection (4) is exercisable accordingly.

(4)

The Scottish Ministers may, for the purpose of securing (or contributing to the
securing of) disease-free status, cause to be slaughtered any animal or bird to
which this subsection applies.

(6)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of any animals—

10

15

(a) slaughtered under subsection (4); and

20

(b) of a kind to which the power of slaughter under that subsection would
relate if subsection (3) were omitted.
(7)
25

An order under subsection (6) may make different provision for different cases
or classes of case.

(7A) An order under subsection (6) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
(8)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

30

(9)

However, paragraph (b) of subsection (8) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and

35

(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
(10) In reckoning for the purposes of subsection (8)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or

40
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5

(11) Subsection (8)(b) is without prejudice to anything previously done by reference
to an order made under subsection (2) or to the making of a new order under
that subsection.
(11A) An order under subsection (2) must refer to the circumstances in relation to
which the order is made.

5

(12) In subsection (2), “disease” is not restricted by its definition in this Act.
(13) In subsection (4), “disease-free status” means recognition in accordance with
any rule of the European Community or any other international rule that in a
particular area no animals or birds of a particular class are infected by a
particular disease or class of disease.”.

10

Prevention of the spread of disease
3

Biosecurity codes
After section 6B of the 1981 Act there is inserted—
“6C

15

Biosecurity codes: Scotland

(1)

The Scottish Ministers may make an order containing a code (referred to in this
section and section 6D as a “biosecurity code”) which makes provision for the
taking of, and in relation to, the measures specified in subsection (2).

(2)

Those are measures (“biosecurity measures”) for preventing—
(a) diseases of animals;
(b) the spread of causative agents of diseases of animals—

20

(i)

among animals, birds or amphibians;

(ia) between any of those categories of creature and another of those
categories; or
(ii) from any of those categories of creature to humans.
25

(3)

In subsection (2)(b), “causative agent”, in relation to a disease, includes any
virus, bacterium and any other organism or infectious substance which may
cause or transmit the disease.

(4)

A biosecurity code may relate solely to one, or more than one—
(a) kind of creature; or
(b) disease.

30

35

(5)

A biosecurity code may include guidance as to the best practicable means of
taking biosecurity measures.

(6)

A biosecurity code may—
(a) prescribe general requirements to which persons to whom the code
applies are subject;
(b) prescribe particular requirements to which such persons are, in such
circumstances as are specified in the code, subject; and


137

6

Animal Health and Welfare (Scotland) Bill
Part 1—Animal health
(c) specify circumstances in which any person is to be regarded for the
purposes of this section as complying with, or (as the case may be) not
complying with, any requirements prescribed under paragraphs (a) or
(b).

5

10

(7)

A biosecurity code may make different provision for different cases or classes
of case.

(8)

A biosecurity code applies, to the extent provided for in the code, to any person
who owns, keeps or is in charge of any creature of a kind to which the code
relates.

(9)

A person must, to the extent to which a biosecurity code applies to the person,
comply with the code.

(10) A person who is subject to a requirement prescribed under subsection (6)(a) or
(b) commits an offence if, without lawful authority or excuse (proof of which
lies on the person), that person fails to comply with the requirement.
(11) Before making an order under subsection (1), the Scottish Ministers must
consult such persons as they consider appropriate about the proposed
biosecurity code.

15

(12) A statutory instrument containing an order under subsection (1) is not made
unless a draft of the instrument has been laid before, and approved by a
resolution of, the Scottish Parliament.

20

(13) In sub-paragraph (i) of paragraph (b) of subsection (2), the reference to animals
means any kind of mammal (except man).
(14) In this section and section 6D(1)(b), “disease” is not restricted by its definition
in this Act.
25

6D

Emergency biosecurity orders: Scotland
(1)

Where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease specified in Schedule 2B to this Act; or
(b) some other emergency relating to a disease of animals,
subsections (11) and (12) of section 6C do not apply in relation to the making
of an order under subsection (1) of that section containing a biosecurity code
relating to the outbreak or, as the case may be, the other emergency.

30

(2)

Where subsection (1) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

35

(3)
40

However, paragraph (b) of subsection (2) does not apply in relation to an order
which—
(a) revokes (wholly or partly) an emergency order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
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(4)

7

In reckoning for the purposes of subsection (2)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.

5

4
10

(5)

Subsection (2)(b) is without prejudice to anything previously done by reference
to an emergency order or to the making of a new emergency order.

(6)

An emergency order must include a description of the emergency in relation to
which the order is made.”.

Tests and samples
After section 6D (inserted by section 3 of this Act) of the 1981 Act there is inserted—
“6E
(1)

Tests and samples: Scotland
An inspector may at any time enter any premises in Scotland for the purpose of
ascertaining (any or all)—
(a) whether––
(i)

15

biological indicators of any disease of animals;

(ii) biological indicators of any causative agent of a disease of
animals,
exist in animals, birds or amphibians on the premises;
(b) whether any animals, birds or amphibians on the premises or which were
kept there at any time are, or were at the time they were so kept, infected
with a disease of animals;

20

(c) whether any causative agent of a disease of animals is present on the
premises.
(2)

The inspector may take such samples (including samples from any animals,
birds or amphibians on the premises) and carry out such tests as the inspector
thinks are necessary for a purpose mentioned in subsection (1).

(3)

In subsections (1) and (2), the references to animals in which biological
indicators exist, infected with a disease or from which samples may be taken
means any kind of mammal (except man).

(4)

In this section—

25

30

“biological indicator”—
(a)

in relation to a disease, includes evidence of any form of reaction
to the disease;

(b) in relation to a causative agent, includes—
35

(i) anti-bodies in reaction to the causative agent;
(ii) evidence of any other form of reaction to the causative
agent;

40

“causative agent”, in relation to a disease, includes any virus, bacterium
and any other organism or infectious substance which may cause or
transmit the disease;
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“disease” is not restricted by its definition in this Act;
“inspector” means—
(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;

5

“premises” includes—
(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or moveable structure.

10

6F

Samples: further testing
(1)

Where a sample from any animal, bird or amphibian has been taken—
(a) under any enactment; and
(b) in relation to the monitoring, control or prevention of any disease of
animals,

15

the Scottish Ministers (or a person authorised by them) may carry out such
tests using the sample as they think are necessary or expedient for the purposes
of the monitoring, control or prevention of any other disease of animals.
(2)

Except in the circumstances described in subsection (3), the power conferred
by subsection (1) is not exercisable unless the sample has previously been used
for a test authorised under the relevant enactment.

(3)

Those circumstances are—

20

(a) where the Scottish Ministers are of the opinion that there exists an
emergency in relation to a disease of animals; and
(b) the tests to be carried out under subsection (1) are in connection with the
emergency.

25

30

(4)

A person who possesses a sample required for the carrying out of a test under
subsection (1) must give the sample to the Scottish Ministers (or a person
authorised by them) by such time as they may direct.

(5)

In subsection (1), the first reference to an animal means any kind of mammal
(except man).

(6)

In this section—
“disease” is not restricted by its definition in this Act;
“enactment” includes an enactment comprised in, or in an instrument
made under, an Act of the Scottish Parliament.”.

35

5

Animal gatherings
After section 8 of the 1981 Act there is inserted—
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“8A

5

9

Animal gatherings: Scotland

(1)

The Scottish Ministers may by order make provision for or in connection with
the licensing (by them or by other persons on their behalf) of the holding of
animal gatherings.

(2)

An order under subsection (1) must be with a view to the prevention of the
spread of disease.

(3)

In this section, an “animal gathering” means an occasion at which animals or
birds (or both) are brought together for any purpose.

(4)

But, for the purposes of subsection (3), an occasion is not an animal gathering
if—

10

(a) all the animals or birds involved are owned by the same person; or
(b) the occasion—
(i)

takes place on land in respect of which more than one person has a
right of use; and

(ii) involves animals or birds all of which are owned by persons who
have a right of use of the land.

15

(5)

An order under subsection (1) may, in particular, include provision as to—
(a) the procedure to be followed in relation to an application for a licence;
(b) any considerations to be taken into account in determining an
application;

20

(c) the duration and renewal of a licence;
(d) conditions that must or may be imposed on granting or renewing a
licence;
(e) circumstances in which a licence (or any of the conditions imposed in
relation to the licence) must or may be revoked or suspended;

25

(f) requirements for notification of any granting, renewal, revocation,
suspension or variation of a licence;
(g) appeals in connection with licences.
(6)
30

An order under subsection (1) may, in particular, also include provision as to
the inspection, for the purpose of ensuring compliance with any condition of a
licence, of premises where animal gatherings may take, or are taking or have
taken, place.

(6A) An order under subsection (1) must prohibit the charging of any fee in
connection with—
(a) the granting or renewal of a licence;

35

(b) any assessment of an animal gathering for disease risk.
(6B) Conditions under subsection (5)(d) may, in particular, relate to measures for
the prevention of the spread of disease.
(7)
40

A person who holds a licence in accordance with an order made under
subsection (1) commits an offence if, without reasonable excuse (proof of
which lies on the person), that person contravenes any condition of the licence.
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(8)

A statutory instrument containing an order under subsection (1) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

(9)

An order under subsection (1) may make different provision for different cases
or classes of case.

(10) Before making an order under subsection (1), the Scottish Ministers must
consult—

5

(a) such persons appearing to them to represent relevant interests; and
(b) such other persons,
as they consider appropriate.
(11) In this section, “premises” includes—

10

(a) any land or building; or
(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.”.
15

6

Treatment
(1)

In section 16 (treatment after exposure to infection) of the 1981 Act—
(a) subsection (1) is repealed,
(b) after that subsection there is inserted—
“(1A) For the purpose of preventing the spread of diseases of animals, the Scottish
Ministers may, if they think fit, cause to be treated with serum or vaccine, or
with both serum and vaccine, any animal or bird.

20

(1B) The animals which may be treated under subsection (1A) are any kind of
mammal (except man).
(1C) In subsection (1A), “disease” is not restricted by its definition in this Act.”.
25

(2)

In subsection (2) of that section—
(a) for the words “officer of the Minister” there is substituted “inspector”, and
(b) for the words from “land” to the end there is substituted “premises”.

(3)

After that subsection there is added—
“(3)

30

In this section—
“inspector” means—
(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“premises” includes—
35

(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or


142

Animal Health and Welfare (Scotland) Bill
Part 1—Animal health

11

(ii) a tent or moveable structure.”.
7

Seizure of carcases etc.
After section 36 of the 1981 Act there is inserted—

5

“36ZA

Seizure of carcases etc.: further provision for Scotland

(1)

The Scottish Ministers may by order make provision for—
(a) the seizure of anything (whether animate or inanimate) which appears to
them might be capable of carrying or transmitting any disease to which
this subsection applies;
(b) the destruction, burial, disposal or treatment of anything seized under the
order; and

10

(c) regulating the matters mentioned in paragraphs (a) and (b).
(2)

Subsection (1) does not authorise provision for the seizure of a live animal,
bird or amphibian; but an order under that subsection may provide for the
seizure of carcases and of anything obtained from or produced by an animal,
bird or amphibian.

(3)

Subsection (1) applies to the diseases in the case of which any power of
slaughter is exercisable under or by virtue of section 16B, Part 2B or Schedule
3A.

(4)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person throws or places, or causes or suffers to
be thrown or placed, into—

15

20

(a) any river, stream, canal, navigation or other water; or
(b) the sea within 4.8 kilometres of the shore,
the carcase of, or anything obtained from or produced by, an animal, bird or
amphibian which has been slaughtered in the exercise of any power conferred
by or under section 16B, Part 2B or Schedule 3A.

25

(5)

36ZB
30

In this section, the references to an animal mean any kind of mammal (except
man).
Compensation for seizure

(1)

The Scottish Ministers must pay compensation for anything seized under an
order made under section 36ZA(1).

(2)

But subsection (1) does not apply to—
(a) carcases seized; or
(b) other things seized which are obtained from or produced by creatures.

35

(3)

The Scottish Ministers may pay compensation for—
(a) carcases seized under an order made under section 36ZA(1);
(b) other things seized under such an order which are obtained from or
produced by creatures,
of such description as the Scottish Ministers may specify by order.
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(4)

The compensation payable under subsection (1) or (3) for anything seized shall
be its value at the time of seizure.

(5)

Where anything destroyed, buried or disposed of under an order made under
paragraph (e) of section 23 could have been seized under an order made under
section 36ZA(1), compensation (if any) is payable under subsections (1) or (3)
as if the thing had been so seized at the time of destruction, burial or disposal.

(6)

The Scottish Ministers may make such orders as they think fit for—

5

(a) prescribing how the value of anything seized under section 36ZA(1) is to
be ascertained;
(b) regulating applications for, and the mode of payment of, any
compensation payable by virtue of this section.”.

10

8

Specified diseases
(1)

After section 28H (inserted by section 9 of this Act) of the 1981 Act there is inserted—
“28I

15

Specified diseases: Scotland

(1)

Schedule 2B to this Act has effect as to the specification of certain diseases of
animals.

(2)

The Scottish Ministers may by order modify Schedule 2B.

(3)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

20

(4)

However, paragraph (b) of subsection (3) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and

25

(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
(5)

In reckoning for the purposes of subsection (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or

30

(b) in recess for more than 4 days.

35

(2)


144

(6)

Subsection (3)(b) is without prejudice to anything previously done by reference
to a modification made by an order under subsection (2) or to the making of a
new order under that subsection.

(7)

An order under subsection (2) must include a statement of the reasons for
making the order.”.

After Schedule 2A of that Act there is inserted—
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13

“SCHEDULE 2B
(introduced by section 28I)
SPECIFIED DISEASES: SCOTLAND
African horse sickness
African swine fever

5

Bluetongue
Bovine brucellosis
Classical swine fever
Contagious bovine pleuropneumonia
Foot-and-mouth disease

10

Highly pathogenic avian influenza
Lumpy skin disease
Newcastle disease
Peste des petits ruminants
Rift Valley fever

15

Rinderpest
Sheep pox and goat pox
Swine vesicular disease
Vesicular stomatitis.”.
Deliberate infection of animals

20

9

Deliberate infection of animals
After section 28B of the 1981 Act there is inserted—
“28C
(1)

25

Deliberate infection: Scotland
A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person—
(a) knowingly does anything which causes or is intended to cause; or
(b) recklessly causes,
an animal or bird to be infected with a disease specified in Schedule 2B to this
Act.

30

(2)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or retains—
(a) an animal or bird; or
(b) the carcase of an animal or bird,

35

which the person knows, or ought reasonably to know, to be infected with a
disease specified in Schedule 2B to this Act.
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(3)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or retains anything obtained
from, produced by or used in connection with—
(a) an animal or bird; or
(b) the carcase of an animal or bird,

5

which the person knows, or ought reasonably to know, to be infected with a
disease specified in Schedule 2B to this Act.
(4)

A person guilty of an offence under this section is liable—
(a) on summary conviction, to imprisonment for a term not exceeding six
months or to a fine not exceeding the statutory maximum or to both;

10

(b) on conviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or to both.
(5)

15

20

28D

In this section and sections 28D to 28H, the references to an animal mean any
kind of mammal (except man).
Deliberate infection: deprivation of entitlement to compensation

(1)

Where a person is convicted of an offence under section 28C, any provision of
this Act by virtue of which compensation is payable to the person does not
apply in respect of anything to which this subsection applies.

(2)

Subsection (1) applies to animals to which that offence relates.

(3)

Subsection (1) also applies to any other animals which were kept on the same
premises as the animals referred to in subsection (2)—
(a) at the same time (or any part of the time) as those animals; and
(b) at or after the time when the offence was committed,
and in relation to which compensation would be payable but for this section.

25

(3A) Subsection (1) also applies to—
(a) any carcases seized under an order made under section 35(1) or
36ZA(1)—
(i)

30

which are of the animals referred to in subsection (2) or of the
other animals referred to in subsection (3); and

(ii) in relation to which compensation would be payable but for this
section;
(b) other things seized under such an order—
(i)

35

which were obtained from or produced by those animals; and

(ii) in relation to which compensation would be payable but for this
section; and
(c) anything else—
(i)

40
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seized under such an order; and

(ii) which was present on the same premises as those animals, or those
carcases or other things, at the time described by paragraphs (a)
and (b) of subsection (3),
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15

and in relation to which compensation would be payable but for this
section.

5

(4)

Any compensation paid to a person in respect of anything to which subsection
(1) applies may be recovered by the Scottish Ministers.

(5)

In subsection (3), “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.
10

28E
(1)

Deliberate infection: deprivation orders
Where a person is convicted of—
(a) an offence under section 28C; or
(b) an offence under section 28F(15) by reason of owning or keeping an
animal,
the convicting court may make an order (in this section and section 28H
referred to as a “deprivation order”) in respect of any animal in relation to
which the offence was committed.

15

(2)

A deprivation order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and

20

(b) for—
(i)

the destruction;

(ii) the sale; or
(iii) another disposal,
of the animal.

25

(3)

Where the court decides not to make a deprivation order in relation to an
offence referred to in subsection (1), it must state its reasons except where it
makes a disqualification order in relation to the offence.

(4)

A deprivation order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to a relevant offence.

(5)

A deprivation order may make provision in respect of any dependent offspring
of an animal to which it applies.

(6)

A deprivation order may include—

30

(a) provision—
35

(i)

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);
(b) provision authorising—
(i)

a person appointed under paragraph (a)(i); and
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(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;
(c) such other provision as the court considers appropriate in connection
with the order.

5

(7)

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;
(b) relate to the retention of any proceeds of the disposal.

10

(8)

The court may not make a deprivation order involving the destruction of an
animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable
for it to do so.

15

(10) A deprivation order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.

20

(11) Where a deprivation order is made, any person (apart from a person who may
appeal against the order by virtue of subsection (10)) who has an interest in any
animal to which the order applies may appeal to the High Court of Justiciary
against the order by the same procedure as applies under subsection (10).
(12) In this section and section 28G, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)

25

a vehicle or vessel; or

(ii) a tent or moveable structure.
(13) In this section and section 28G, “veterinary surgeon” means a person registered
in the register of veterinary surgeons, or the supplementary veterinary register,
kept under the Veterinary Surgeons Act 1966 (c.36).
30

35

28F

Deliberate infection: disqualification orders

(1)

Where a person is convicted of an offence under section 28C, the convicting
court may make an order (in section 28E, this section and section 28G referred
to as a “disqualification order”) disqualifying that person, for such period as it
thinks fit, from one or more of the activities specified in subsection (2).

(2)

Those activities are—
(a) owning and keeping animals;
(b) dealing in animals;
(c) transporting animals;
(d) working with or using animals;

40
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(f) providing any service relating to animals (including, in particular, for
their care) which involves taking possession of animals;
(g) taking possession of animals for the purpose of an activity in respect of
which a disqualification mentioned in paragraphs (a) to (f) is imposed;
(h) taking charge of animals for any, or any other, purpose.

5

(3)

For the purposes of subsection (1), disqualification in respect of an activity
specified in subsection (2) includes disqualification from any participation in
the activity including, in particular—
(a) making arrangements in connection with the activity;
(b) being party to arrangements under which the activity may be controlled
or influenced;

10

(c) being concerned (so far as relating to the activity) in the management or
control of a body whose business involves the activity.
15

(3A) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in
the circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of
caring for it;
(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.

20

(4)

Where the court decides not to make a disqualification order in relation to an
offence under section 28C, it must state its reasons.

(5)

A disqualification order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to an offence under that
section.

(6)

A disqualification order may apply to animals generally or to animals of a
particular kind.

(7)

A disqualification order may specify a period within which an application
under subsection (10) may not be made.

(8)

The court may suspend the operation of a disqualification order—

25

30

(a) for such period as it thinks necessary to enable arrangements to be made
for the keeping of any animals to which the disqualification applies;
(b) pending an appeal.
(9)
35

A disqualification order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995, to be treated as a sentence.

(10) A person who is subject to a disqualification order may apply to the court
which imposed the order to terminate or vary it.
(11) An application under subsection (10) may not be made—
40

(a) before the expiry of the period of one year beginning with the date on
which the order was made;
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(b) where there has been a previous application under that subsection in
relation to the same order, before the expiry of the period of one year
beginning with the date on which the previous application was
determined; or
(c) within any period specified under subsection (7) or (14).

5

(12) On an application under subsection (10), the court may—
(a) refuse the application;
(b) terminate the disqualification order; or
(c) vary the disqualification order so as to relax any disqualification imposed
by it.

10

(13) In considering an application under subsection (10), the court must have
particular regard to—
(a) the nature of the offence in relation to which the disqualification order
was made;
(b) the character of the applicant;

15

(c) the conduct of the applicant since the order was made.
(14) Where the court refuses an application made under subsection (10), the court
may specify a period within which the applicant may not make a further
application under that subsection in relation to that order.
20

(15) A person who breaches a disqualification order commits an offence.
28G

Seizure orders where disqualification breached

(1)

Where the court is satisfied that a person who is subject to a disqualification
order owns or keeps any animal in breach of the order, the court may make an
order (in this section and section 28H referred to as a “seizure order”) in
respect of all animals which the person owns or keeps in breach of the
disqualification order.

(2)

A seizure order may be made—

25

(a) on summary application by an inspector;
(b) even if proceedings have not been, or are not likely to be, taken against
the person for an offence under section 28F(15).

30

(3)

In subsection (2)(a), “inspector” means—
(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or
(b) a person authorised by the Scottish Ministers for those purposes.

35

(4)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and
(b) for—
(i)

40
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(iii) another disposal,
of the animal.
(5)

A seizure order may include—
(a) provision—
(i)

5

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);
(b) provision authorising—
(i)

a person appointed under paragraph (a)(i); and

(ii) any person acting on that person’s behalf,

10

to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;
(c) such other provision as the court considers appropriate in connection
with the order.
15

(6)

Provision under subsection (5)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;
(b) relate to the retention of any proceeds of the disposal.

(7)

The court may not make a seizure order which involves the destruction of an
animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(8)

Before making a seizure order, the court must give the owner of the animals
concerned an opportunity to make representations unless it is not practicable
for it to do so.

(9)

In determining whether or how to make a seizure order, the court must have
regard to the desirability of—

20

25

(a) protecting the value of any animal to which the order applies; and
(b) avoiding increasing any expenses which a person may be required to
reimburse.
30

35

(9A) Where an application is made under subsection (2)(a), the court may make an
order under this subsection (an “interim order”) containing such provision as
the court considers appropriate in relation to the keeping of an animal until the
application is finally determined.
(9B) Subsections (5), (6)(a) and (9) apply in relation to an interim order as they
apply in relation to a seizure order.
(10) The disqualified person by reference to whom a seizure order is made, or any
person (apart from that disqualified person) who entered the process prior to
the making of the order, may appeal to the Sheriff Principal against the order.
28H

40

(1)

Suspension of orders pending appeal
The operation of any deprivation order or seizure order is suspended until—
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(a) any period for an appeal against the order has expired;
(b) the period for an appeal against the conviction on which the order
depends has expired; and
(c) any appeal against the order or that conviction has been withdrawn or
finally determined.

5

(2)

Where the operation of a deprivation order or seizure order is suspended under
subsection (1), or such an order is not executable because decree has not been
extracted, the court may make an order under this subsection (an “interim
order”) containing such provision as the court considers appropriate in relation
to the keeping of an animal for so long as the first-mentioned order remains
suspended or inexecutable.

(3)

An interim order may, in particular, make provision of the sort described in—

10

(a) paragraphs (a) and (b) of subsection (5) of section 28G;
(b) paragraph (a) of subsection (6) of that section.
(4)

15

In determining whether or how to make an interim order, the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies; and
(b) avoiding increasing any expenses which a person may be required to
reimburse.”.
Particular provision for TSE

20

10

Livestock genotypes: specification, breeding and slaughter
After Part 2A of the 1981 Act there is inserted—
“PART 2B
TSE: SCOTLAND
Livestock genotypes

25

36N

Power to specify livestock genotypes and TSEs
(1)

Where the Scottish Ministers are satisfied that an animal of a particular
livestock genotype has (or has had) a form of TSE, they may by order specify
for the purposes of this Part—
(a) that livestock genotype; and

30

(b) if they consider it appropriate, the form of TSE concerned.
(2)

In subsection (1), “satisfied” means satisfied on the basis of scientific evidence.

(3)

Subsection (1) does not apply in relation to any animal which has (or has had)
a form of TSE solely as a consequence of scientific experimentation on the
animal.

(4)

For the purposes of subsection (1), it is immaterial where (whether in Scotland
or elsewhere)—

35

(a) an animal has (or has had) a form of TSE;
(b) evidence as to that fact is obtained.
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(5)

21

For the purposes of subsection (1), it is immaterial—
(a) to what extent an animal has (or has had) a form of TSE;
(b) that an animal does not show (or has never shown) outward signs of
being (or having been) affected by a form of TSE.

5

36O
(1)

Ascertaining genotypes and identifying livestock
The Scottish Ministers may by regulations made by statutory instrument make
provision requiring the keeper of any livestock—
(a) to allow an inspector to take a sample from it, for the purpose of
ascertaining its genotype;
(b) to allow an inspector to administer or otherwise attach to it an
identification device;

10

(c) where the genotype of the livestock has been ascertained (whether or not
as a result of the exercise of powers conferred by or under this Part), to
keep a record of its genotype.
15

(2)

The regulations may include provision—
(a) with respect to the testing of samples;
(b) that only identification devices of a kind specified in the regulations may
be administered or attached;
(c) requiring the issuing and keeping of certificates recording the genotypes
of livestock.

20

(3)

25

36P

The regulations may also include provision requiring the keeper of any
livestock to give an inspector such assistance or information as the inspector
may reasonably request in connection with the exercise of the inspector’s
functions under the regulations.
Restrictions on breeding

(1)

This section applies where it appears to the Scottish Ministers that livestock is
of a genotype specified in an order under section 36N.

(2)

If it appears to the Scottish Ministers that there are no exceptional
circumstances that justify allowing the livestock, or its semen, eggs or
embryos, to be used for or in connection with breeding, they may give a notice
(in this Part referred to as a “restriction notice”) to its keeper.

(3)

A restriction notice—

30

(a) may be made so as to apply to more than one creature;
(b) may describe the livestock to which it applies in such a way as the
Scottish Ministers consider appropriate; and

35

(c) must specify the restrictions and requirements provided for in
subsections (6) to (8) so far as applicable in the circumstances of the
case.
(4)
40

If the keeper of the livestock is not the same person as its owner, the Scottish
Ministers may give a separate restriction notice to the owner.
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(5)

If the keeper of the livestock is not the same person as the person in possession
of the semen, eggs or embryos of the livestock, the Scottish Ministers may give
a separate restriction notice to the person in possession of the semen, eggs or
embryos.

(6)

A person to whom a restriction notice is given must not—
(a) use livestock to which the notice applies, or its semen, eggs or embryos,
for the purposes of or in connection with breeding; or
(b) cause or permit such livestock or such semen, eggs or embryos to be
used by another person for those purposes.

10

(7)

A person to whom a restriction notice is given must arrange for any semen, egg
or embryo which—
(a) has at any time been taken from livestock to which the notice applies;
and
(b) is in the person’s possession or under the person’s control,
to be destroyed within such period, of not less than 21 days, as may be
specified in the notice.

15

(8)

A person to whom a restriction notice is given must arrange for each creature
to which the notice applies and which is owned by the person—
(a) to be castrated or (as appropriate) sterilised within such period, of not
less than 21 days, as may be specified in the notice; or

20

(b) to be slaughtered within such period, of not less than 21 days, as may be
specified in the notice,
whichever the person considers appropriate.
(9)
25

But where a request for a review is made under section 36Q(1), the operation
of the restriction notice is, so far as relating to the matters subject to review,
suspended until the review is determined.

(10) For the purposes of subsection (2), exceptional circumstances include
circumstances in which the imposition in relation to the livestock of the
restrictions and requirements mentioned in subsections (6) to (8) is likely to—
(a) cause the extinction of the breed or type of which the livestock is a
member; or

30

(b) jeopardise the sustainability of a common or well-established breed.
(11) For the purposes of this Part, “slaughter” includes the killing of a fish.
36Q
35

(1)

Review
A person to whom a restriction notice is given may, within the period referred
to in subsection (2)—
(a) make a written request to the Scottish Ministers for a review of the
restriction notice or any part of it;
(b) make written representations to the Scottish Ministers; and

40
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(i)

23

an appearance, for the purposes of the review, before the
assessment panel;

(ii) that the appearance be in public.
(2)

The period is—
(a) 21 days beginning with the day on which the notice is given; or

5

(b) in exceptional circumstances, such longer period as the Scottish
Ministers may agree to.

10

(3)

The Scottish Ministers must arrange for an assessment panel to consider a
review as requested under subsection (1).

(4)

The proceedings of an assessment panel are to be conducted in such form and
manner as the panel considers fit.

(5)

The assessment panel must prepare and send a report to the Scottish Ministers
which—
(a) states its findings in relation to the representations and information
before it; and

15

(b) makes a recommendation as to how to determine the review.
(6)

The Scottish Ministers, having regard to any representations made under
subsection (1)(b) and the report sent to them under subsection (5), must—
(a) determine the review; and
(b) give to the person who requested the review—

20

(i)

written notification of their determination and their reasons for it;
and

(ii) if the person so requests, a copy of the report sent to them under
subsection (5).
25

(7)

The Scottish Ministers may, in so far as a review upholds a restriction notice,
recover from the person who requested the review such reasonable expenses as
arise from any sampling or testing carried out in connection with the review.

(8)

In this section, an assessment panel—
(a) consists of one or more persons appointed by the Scottish Ministers for
the purposes of this section; and

30

(b) must not, except with the consent of the person who requested the
review, include members of the staff of the Scottish Administration.
Enforcement
36R
35

40

Scottish Ministers’ powers of enforcement

(1)

This section applies if the Scottish Ministers are satisfied that a person has
failed to comply with one or more of the restrictions or requirements imposed
on that person by a restriction notice.

(2)

But this section does not apply in relation to any livestock—
(a) which is the subject of a review under section 36Q which has not been
determined; or
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(b) which, as the result of a successful review, is no longer subject to the
restriction notice.

5

(3)

The Scottish Ministers may take such reasonable steps as they consider
appropriate to secure that effect is given to any restriction or requirement.

(4)

In particular, the Scottish Ministers may—
(a) cause to be destroyed any semen, egg or embryo which has not been
destroyed as required under section 36P(7);
(b) cause to be castrated (or as appropriate sterilised) or slaughtered any
livestock—
(i)

10

which is the subject of the notice; but

(ii) which has neither been castrated (or as appropriate sterilised) nor
slaughtered as required under section 36P(8).
(5)
15

36S
(1)

The Scottish Ministers may recover from the person to whom a restriction
notice has been given such reasonable expenses as arise from any steps taken
under subsection (3) in relation to that notice.
Offences
A person to whom a restriction notice is given commits an offence (whether or
not the notice is the subject of a review under section 36Q) if that person—
(a) sells (or otherwise transfers to another person) livestock to which the
notice applies, or any of its semen, eggs or embryos;

20

(b) fails, without reasonable excuse (proof of which lies on the person) to
comply with any of the restrictions or requirements specified in the
notice.
(2)

Any other person commits an offence if that person uses any semen, egg or
embryo which the person knows, or ought reasonably to know, has been taken
from livestock which is the subject of a restriction notice.

(3)

A person commits an offence if, without excuse (proof of which lies on the
person), that person fails to comply with any provision of regulations made
under section 36O.

(4)

A keeper of livestock commits an offence if the keeper fails to give an
inspector such assistance or information as the inspector may reasonably
request in connection with the exercise by the inspector of a function under this
Part.

25

30

Powers of slaughter
35

40

36T

Powers of slaughter: TSE

(1)

With a view to preventing the spread of any form of TSE, the Scottish
Ministers may, if they think fit, cause any livestock to which this subsection
applies to be slaughtered.

(2)

Subsection (1) applies to livestock—
(a) whose genotype is specified by virtue of section 36N; and
(b) in relation to whose genotype the form of TSE concerned is so specified.
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(3)

Subsection (1) also applies to livestock whose genotype is not ascertained
because—
(a) it is not reasonable in the circumstances, by reason of urgency or
otherwise, to seek to ascertain the genotype; or
(b) the genotype cannot, in the absence for the time being of scientific
knowledge, established method or otherwise, reasonably be ascertained.

5

Powers of entry
36U
(1)

Powers of entry
An inspector may enter any premises in Scotland for the purpose of—
(a) ascertaining whether a power conferred by or under this Part should be
exercised; or

10

(b) doing anything in pursuance of the exercise of that power.
(2)

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.
Compensation

15

36V
(1)

Compensation
The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
(a) any livestock slaughtered, or other thing destroyed, in accordance with a
restriction notice;

20

(b) any livestock slaughtered, or other thing destroyed, by virtue of section
36R;
(c) any livestock slaughtered by virtue of section 36T(1).
(2)
25

An order under subsection (1) may make different provision for different cases
or classes of case.
General

36W
(2)

30

36X

Orders and Regulations
A statutory instrument containing an order or regulations under this Part is
subject to annulment in pursuance of a resolution of the Scottish Parliament.
Interpretation
In this Part—
“keeper” includes an owner;
“inspector” means—
(a)

35

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“livestock” means—
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(a)

any creature, including a fish, which is kept, fattened or bred for
the production of food, wool, skin or fur;

(b) any creature, other than a dog, which is kept for use in the farming
of land; and
(c)

5

any equine animal;

“premises” includes—
(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or moveable structure;

10

“TSE” means transmissible spongiform encephalopathy.”.
Powers of entry etc. and offences
11

Powers of entry etc.
After section 62F of the 1981 Act there is inserted—

15

“62G
(1)

Powers of entry etc.: Scotland
An inspector may enter any premises in Scotland for the purpose of—
(a) ascertaining whether a power conferred by or under any provision
mentioned in subsection (2) should be exercised; or
(b) doing anything in pursuance of or in connection with the exercise of such
a power.

20

(1A) A power conferred by or under any provision mentioned in subsection (2)
extends to the taking of any action for the purposes of or in connection with the
exercise of the power.
(2)

The provisions are—
(a) section 16B;

25

(b) section 32;
(c) Schedule 3;
(d) Schedule 3A,
of this Act.
30

(3)

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.

(4)

Where any power of entry conferred on an inspector by this Act is exercised in
relation to premises used exclusively as a dwelling-house, 24 hours’ notice of
the intended entry is to be given to the occupier unless the inspector thinks the
case is one of urgency.

(5)

Any power of entry conferred on an inspector by this Act must be exercised at
a reasonable hour unless the inspector thinks the case is one of urgency.

(6)

In this section and sections 62H and 62I, an “inspector” means—

35
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(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or
(b) a person authorised by the Scottish Ministers for those purposes.
(7)

In this section and sections 62H and 62I, “premises” includes—
(a) any land or building; or

5

(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.
62H
10

(1)

Warrants
A sheriff or justice of the peace may issue a warrant authorising an inspector to
enter (if necessary using reasonable force) any premises in Scotland for the
purpose mentioned in subsection (2), if satisfied by evidence on oath that—
(a) the first condition is satisfied; and
(b) either the second or the third condition is satisfied.

15

(2)

The purpose is that of—
(a) ascertaining whether a power conferred by or under this Act should be
exercised; or
(b) doing anything in pursuance of or in connection with the exercise of such
a power.

20

(3)

The evidence must include—
(a) a statement as to whether any representations have been made by the
occupier of the premises to an inspector concerning the purpose for
which the warrant is sought;
(b) a summary of any such representations.

25

(4)

The first condition is that there are reasonable grounds for an inspector to enter
the premises for that purpose.

(5)

The second condition is that each of the following applies—
(a) the occupier has been informed of the decision to seek entry to the
premises and of the reasons for that decision;
(b) the occupier has failed to allow entry to the premises on being requested
to do so by an inspector; and

30

(c) the occupier has been informed of the intention to apply for the warrant.
(6)

The third condition is that—
(a) the premises are unoccupied or the occupier appears to be absent and (in
either case) notice of intention to apply for the warrant has been left in a
conspicuous place on the premises; or

35

(b) the object of entering would be defeated if the occupier were requested
to allow entry or informed of an intention to apply for a warrant.
(7)
40

A warrant issued under this section must be executed at a reasonable hour
unless the inspector thinks the case is one of urgency.
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(8)

62I

A warrant issued under this section remains in force for one month starting
with the date of its grant.
Entry and warrants: supplementary

(1)

This section applies to an inspector who enters any premises by virtue of a
power conferred on the inspector by or under this Act or under a warrant under
section 62H.

(2)

The inspector may take on to the premises—

5

(a) such other persons as the inspector thinks necessary to give the inspector
such assistance as the inspector thinks necessary;
(b) such equipment as the inspector thinks necessary.

10

(3)

The inspector may require any person on the premises who falls within
subsection (4) to give the inspector such assistance as the inspector may
reasonably require.

(4)

The following persons fall within this subsection—
(a) the occupier of the premises;

15

(b) a person appearing to the inspector to have charge of animals on the
premises;
(c) a person appearing to the inspector to be under the direction or control of
a person mentioned in paragraph (a) or (b).
(5)

20

If the inspector enters any premises by virtue of a warrant issued under section
62H the inspector must at the time of entry—
(a) serve a copy of the warrant on the occupier of the premises; or
(b) if the occupier is not on the premises, leave a copy of the warrant in a
conspicuous place on the premises.

(6)

25

12

If the inspector enters any unoccupied premises the inspector must leave them
as effectively secured against entry as the inspector found them.”.

Inspection of vehicles
After section 65A of the 1981 Act there is inserted—
“65B

30

(1)

Inspection of vehicles: Scotland
If each of the conditions in subsection (2) is satisfied, an inspector may stop,
detain and inspect any vehicle to ascertain whether the provisions of any of the
following are being complied with—
(a) this Act;
(b) an order under this Act;
(c) a regulation of a local authority made in pursuance of such an order;

35

(d) regulations made by the Scottish Ministers under this Act.
(2)

The conditions are—
(a) that the vehicle is in an infected place or area;
(b) that the inspector is accompanied by a constable in uniform.
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(3)

In this section, a “vehicle” includes—
(a) a trailer, a semi-trailer or other thing which is designed or adapted to be
towed by another vehicle;
(b) anything on a vehicle;
(c) a detachable part of a vehicle;

5

(d) a container or other structure designed or adapted to be carried by or on a
vehicle.”.
13

Penalties and time limits
For section 75 (punishment of summary offences not otherwise provided for) of the
1981 Act there is substituted—

10

“75

Penalties and time limits for certain offences: Scotland
(1)

This section applies to any offence under this Act for which no penalty is
specified by any other provision of this Act.

(2)

A person guilty of an offence to which this section applies is liable on
summary conviction to imprisonment for a term not exceeding six months or to
a fine not exceeding level 5 on the standard scale or to both.

(3)

Proceedings for an offence to which this section applies may be brought within
the period of 6 months from the date on which evidence sufficient in the
opinion of the prosecutor to warrant the proceedings came to the prosecutor’s
knowledge.

(4)

No such proceedings may be brought more than 3 years—

15

20

(a) after the commission of the offence; or
(b) in the case of an offence involving a continuous contravention, after the
last date on which the offence was committed.
25

(5)

It shall be competent in a prosecution of an offence involving a continuous
contravention to include the entire period during which the contravention
occurred.

(6)

For the purposes of this section proceedings shall be deemed to be commenced
on the date on which a warrant to apprehend or to cite the accused is granted
provided that the warrant is executed without undue delay.

(7)

A certificate signed by or on behalf of the prosecutor and stating the date on
which such evidence came to the prosecutor’s knowledge is conclusive
evidence of that fact; and a certificate stating that matter and purporting to be
so signed is to be treated as being so signed unless the contrary is proved.”.

30

PART 2

35

ANIMAL WELFARE
Introductory
14

Animals to which this Part applies
(1)

In this Part, “animal” means a vertebrate other than man.
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(2)

But this Part does not apply to an animal while it is in its foetal or embryonic form.

(3)

The Scottish Ministers may by regulations—
(a) make provision which—
(i)

5

extends the definition of “animal” so as to include invertebrates of any
description,

(ii) applies instead of subsection (2) as respects any invertebrate so included,
(b) amend subsection (2) so as to extend the application of such provisions of this
Part as are specified in the regulations to an animal from such earlier stage of its
development as is so specified.
10

(4)

Regulations under subsection (3) may be made only if the Scottish Ministers are
satisfied, on the basis of scientific evidence, that creatures of the kind concerned are
capable of experiencing pain or suffering.

(5)

Before making regulations under subsection (3), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,

15

as they consider appropriate.
(6)

In this section—
“vertebrate” means any creature of the Sub-phylum Vertebrata of the Phylum
Chordata,
“invertebrate” means any creature not of that Sub-phylum.

20

15

Protected animals
(1)

In this Part, an animal is a “protected animal” if it is—
(a) of a kind which is commonly domesticated in the British Islands,
(b) under the control of man on a permanent or temporary basis, or
(c) not living in a wild state.

25

(2)

16

Responsibility for animals
(1)

In this Part, references to being responsible for an animal mean being responsible for it
on a permanent or temporary basis.

(2)

In this Part, references to being responsible for an animal include being in charge of it.

(3)

For the purposes of this Part, a person who owns an animal is always to be regarded as
being a person who is responsible for it.

(4)

For the purposes of this Part, a person (“person A”) is to be regarded as responsible for
any animal for which a person who is under 16 years of age, of whom person A has
actual care and control, is responsible.

(5)

For the purposes of this Part, a person does not relinquish responsibility for an animal by
reason only of abandoning it.

30

35
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Prevention of harm
17

Unnecessary suffering
(1)

A person commits an offence if—
(a) the person causes a protected animal unnecessary suffering by an act, and
(b) the person knew, or ought reasonably to have known, that the act would have
caused the suffering or be likely to do so.

5

(2)

A person who is responsible for an animal commits an offence if—
(a) the person causes the animal unnecessary suffering by an act or omission, and
(b) the person knew, or ought reasonably to have known, that the act or omission
would have caused the suffering or be likely to do so.

10

(3)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person causes the animal unnecessary suffering by an act or omission, and
(b) person A—
(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

15

(4)

The considerations to which regard is to be had in determining, for the purposes of
subsections (1) to (3), whether suffering is unnecessary include—
(a) whether the suffering could reasonably have been avoided or reduced,

20

(b) whether the conduct concerned was in compliance with any relevant enactment or
any relevant provisions of a licence or code of practice issued under an enactment,
(c) whether the conduct concerned was for a legitimate purpose, for example—
(i)

the purpose of benefiting the animal, or

(ii) the purpose of protecting a person, property or another animal,

25

(d) whether the suffering was proportionate to the purpose of the conduct concerned,
(e) whether the conduct concerned was in the circumstances that of a reasonably
competent and humane person.
(5)
30

18

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Mutilation

(1)

A person commits an offence if the person—
(a) carries out a prohibited procedure on a protected animal, or
(b) causes a prohibited procedure to be carried out on a protected animal.

35

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person carries out a prohibited procedure on the animal, and
(b) person A—
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(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.
5

(4)

In this section, references to the carrying out of a prohibited procedure on an animal are
to the carrying out of a procedure which involves interference with the sensitive tissues
or bone structure of the animal.

(5)

This section does not apply—
(a) in relation to a procedure which is carried out for the purpose of medical treatment
of an animal,

10

(b) in relation to a procedure which is carried out—
(i)

for a purpose which,

(ii) in such manner as, and
(iii) in accordance with such conditions as,
the Scottish Ministers may by regulations specify, or

15

(c) in such circumstances as the Scottish Ministers may by regulations specify.
(6)

Before making regulations under subsection (5), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

20

19

Cruel operations
(1)

A person commits an offence if the person performs an operation on a protected animal
without due care and humanity.

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person performs an operation on the animal without due care and
humanity, and

25

(b) person A—
(i)

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

30

(3)
20

This section is subject to the Protection of Animals (Anaesthetics) Act 1954 (c.46).
Administration of poisons etc.

(1)
35

permits that to happen, or

A person commits an offence if, without lawful authority or reasonable excuse, the
person—
(a) administers a poisonous or injurious drug or substance to a protected animal, or
(b) causes such a drug or substance to be taken by a protected animal,
and the person knows the drug or substance to be poisonous or injurious.
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A person (“person A”) who is responsible for an animal commits an offence if—
(a) without lawful authority or reasonable excuse, another person—
(i)

administers a poisonous or injurious drug or substance to the animal, or

(ii) causes such a drug or substance to be taken by the animal, and
(b) person A—

5

(i)

permits that to happen, or

(ii) knowing the drug or substance to be poisonous or injurious, fails to take
such steps (whether by way of supervising the other person or otherwise) as
are reasonable in the circumstances to prevent that happening.
(3)

10

21

In this section, references to a poisonous or injurious drug or substance include a drug or
substance which, by virtue of the quantity or manner in which it is administered or
taken, has the effect of a poisonous or injurious drug or substance.
Animal fights

(1)

A person commits an offence if the person—
(a) keeps or trains an animal for an animal fight, or

15

(b) possesses, without lawful authority or reasonable excuse, any equipment which is
designed or adapted for use at an animal fight.
(2)

A person commits an offence if the person—
(a) arranges an animal fight,
(b) participates in making, or carrying out, arrangements for an animal fight
(including allowing premises to be used for, or charging admission to attend, an
animal fight),

20

(c) makes or accepts a bet on the outcome of an animal fight or on the likelihood of
anything occurring (or not occurring) in the course of an animal fight, or
(d) takes part in an animal fight.

25

(3)

A person commits an offence if, without lawful authority or reasonable excuse, the
person is present at an animal fight.

(3A) A person commits an offence if the person—
(a) supplies a video recording of an animal fight,
30

(b) publishes a video recording of an animal fight,
(c) shows a video recording of an animal fight to another person, or
(d) possesses a video recording of an animal fight with the intention of supplying it to
another person.

35

(3B) Subsection (3A) does not apply if the video recording is of an animal fight which took
place—
(a) outwith Great Britain, or
(b) before the date on which this subsection comes into force.
(3C) Subsection (3A) does not apply—
(a) in relation to anything done—
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(i)

for the purpose of, or

(ii) by means of,
the inclusion of a video recording in a programme service,
(b) in relation to anything done for the purposes of or in connection with law
enforcement (including for the education or training of persons involved in law
enforcement), or

5

(c) in relation to anything done in the course of any other lawful activity in so far as
the thing is done in the public interest or with a view to the public interest being
served.
(3D) For the purposes of subsections (3A) to (3C)—

10

(a) the expression “programme service” has the same meaning as in the
Communications Act 2003 (c.21),
(b) the expression “video recording” means a recording, in any form, from which a
moving image may by any means be reproduced (and includes data stored on a
computer disc or by other electronic means which is capable of conversion into a
moving image),

15

(c) references to supplying or publishing a video recording are to supplying or
publishing a video recording in any manner (including, in relation to a video
recording in the form of data recorded electronically, by means of transmitting
such data),

20

(d) references to showing a video recording are to showing a moving image
reproduced from a video recording by any means.
(4)

Any reference in this Part to an animal in relation to which an offence was committed
includes, in the case of an offence under this section, an animal involved in the animal
fight concerned.

(5)

In this section, an “animal fight” is an occasion on which a protected animal is placed
with an animal, or with a human, for the purpose of fighting, wrestling or baiting.

25

Promotion of welfare
22
30

Ensuring welfare of animals
(1)

A person commits an offence if the person does not take such steps as are reasonable in
the circumstances to ensure that the needs of an animal for which the person is
responsible are met to the extent required by good practice.

(2)

The circumstances to which, for the purposes of subsection (1), regard is to be had
include—
(a) any lawful purpose for which the animal is kept,

35

(b) any lawful activity undertaken in relation to the animal.
(3)

For the purposes of subsection (1), an animal’s needs include—
(a) its need for a suitable environment,
(b) its need for a suitable diet,

40

(c) its need to be able to exhibit normal behaviour patterns,
(d) any need it has to be housed with, or apart from, other animals,
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(e) its need to be protected from suffering, injury and disease.
(4)

22A
5

(1)

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Care notices
If—
(a) it comes to an inspector’s attention (including on information received from a
constable) that a person is failing to secure the welfare of an animal for which the
person is responsible, and
(b) it appears to the inspector that the failure constitutes an offence by the person
under section 22,

10

the inspector may serve on the person a notice (in this section referred to as a “care
notice”).
(2)

A care notice must—
(a) specify—
(i)

15

the nature of the failure (including the reasons why it appears to the
inspector that the failure constitutes an offence under section 22),

(ii) the date on which the failure came to the inspector’s attention,
(b) describe the steps that the inspector considers need to be taken in order for the
failure to be rectified,
(c) require that those steps be taken,

20

(d) fix a period (the “compliance period”) within which those steps are to be taken,
and
(e) explain the effect of subsections (3) to (7).
(3)

Where a care notice is served, no proceedings for—
(a) an offence under subsection (7),

25

(b) an offence under section 22 which is constituted by the failure specified (or any
continuation of it),
may be taken in respect of the default period before the compliance period expires.
(4)

Where a person complies with a care notice in every material regard, no proceedings for
an offence under section 22 which is constituted by the failure specified (or any
continuation of it) may be taken in respect of the default period.

(5)

In subsections (3) and (4), the “default period” is the period—

30

(a) beginning on the date specified under subsection (2)(a)(ii), and
(b) ending on the date on which the compliance period expires.
35

(6)

An inspector may extend any compliance period.

(7)

A person on whom a care notice has been served commits an offence if, without
reasonable excuse, the person fails in a material regard to comply with the notice.
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23

Provision for securing welfare
(1)

The Scottish Ministers may by regulations make provision for the purposes of, and in
connection with, securing the welfare of—
(a) animals for which a person is responsible,
(b) the progeny of such animals.

5

(2)

Regulations under subsection (1) may include, in particular—
(a) provision prescribing general or specific requirements or prohibitions,
(b) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(c) provision—

10

(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(d) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(e) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,

15

(f) provision—
(i)
20

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(g) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, any requirements, prohibitions or offences provided for in the
regulations.
25

(3)

For the purpose of subsection (2), requirements and prohibitions may, in particular,
relate to—
(a) the prevention of suffering,
(b) the way in which animals are looked after and the conditions in which they are
kept,
(c) the identification of animals (whether by use of marks, microchips or otherwise),

30

(d) the breeding and rearing of animals,
(e) how animals are transported,
(f) how animals are prepared for killing and are killed,
(g) hygiene,
(h) the prevention of disease and of the spread of disease,

35

(i) the keeping of records.
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(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.
24
5

Licensing etc. of activities involving animals
(1)

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of a licence for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

(2)
10

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of registration for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

15

(3)

Regulations under subsection (1) or (2) must be for the purposes of securing the welfare
of animals for which a person is responsible.

(4)

Regulations under subsection (1) or (2) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(b) provision—
(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,

20

(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,

25

(e) provision—
(i)

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.

30

(5)

The Scottish Ministers may by regulations make provision about—
(a) licences for the purposes of subsection (1),
(b) registration for the purposes of subsection (2).

35

(6)

Such provision may, in particular, relate to—
(a) procedures for—
(i)

applying for licences or (as the case may be) registration,

(ii) granting and refusing applications,
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(b) any—
(i)

qualifications required to be held by applicants for licences or (as the case
may be) registration,

(ii) other matters to be taken into account when considering applications for
licences or (as the case may be) registration,

5

(c) conditions of licences or (as the case may be) registration,
(d) suspension and revocation of licences or (as the case may be) registration in
specified circumstances,
(e) appeals in connection with the matters mentioned in paragraphs (a) to (d).
(7)

10

Regulations under subsection (5)(a) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of licences,
(b) provision—
(i)

that contravention of a condition of a licence is an offence,

(ii) for penalties as respects the offence,

15

(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with contraventions (and suspected
contraventions) of provisions of licences.

20

(8)

Regulations under subsection (1), (2) or (5) may also make provision for fees or other
charges in relation to the exercise of functions under the regulations.

(9)

Before making regulations under subsection (1), (2) or (5), the Scottish Ministers must
consult—
(a) such persons appearing to them to represent relevant interests, and

25

(b) such other persons,
as they consider appropriate.
25

Prohibition on keeping certain animals
(1)

The Scottish Ministers may by regulations prohibit the keeping at—
(a) domestic premises,

30

(b) other premises,
of any animals of a kind specified in the regulations.
(2)

For the purposes of subsection (1)(b), “other premises”––
(a) does not include the premises of a zoo—

35

(i)

to which the Zoo Licensing Act 1981 (c.37) applies, and

(ii) which is licensed under that Act,
(b) otherwise, means premises of such type as are described in the regulations.
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(3)

Regulations under subsection (1) must be for the purposes of securing the welfare of
animals.

(4)

Regulations under subsection (1) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,

5

(b) provision—
(i)

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,

10

(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,
(e) provision—
(i)

15

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.
20

(4A)

In determining whether to make regulations under subsection (1) in relation to a type of
premises, the Scottish Ministers must have regard to whether (and the extent to which)
adequate provision for the welfare of animals of the kind in question—
(a) is capable of being made, and
(b) is likely to be made,
at that type of premises.

25

(5)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

30

26

Abandonment
(1)

A person commits an offence if, without reasonable excuse, the person—
(a) abandons an animal for which the person is responsible, and
(b) does so in circumstances likely to cause it unnecessary suffering.

(2)

A person commits an offence if, without reasonable excuse, the person—
(a) leaves unattended an animal for which the person is responsible, and

35

(b) fails to make adequate provision for its welfare.
(3)

The considerations to which regard is to be had in determining, for the purposes of
subsection (2), whether such provision has been made include—
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(a) the kind of animal concerned and its age and state of health,
(b) the length of time for which it is, or has been, left,
(c) what it reasonably requires by way of—
(i)

food and water,

(ii) shelter and warmth.

5

27

Sale of animals to children
(1)

A person (“person A”) commits an offence if person A sells an animal to a person
(“person B”) who is under 16 years of age.

(2)

It is a defence to a charge of an offence under subsection (1) for person A to
demonstrate that person A—

10

(a) having been shown convincing evidence (for example, a passport or a photocard
driving licence) of person B’s identity and age, or
(b) having no reasonable cause to suspect from person B’s appearance that person B
was under 16 years of age,
believed that person B was aged 16 years or over.

15

(3)

28
20

For the purposes of subsection (1), selling an animal includes transferring, or agreeing to
transfer, ownership of the animal in consideration of entry by the transferee into another
transaction.
Offering animals as prizes

(1)

A person commits an offence if the person offers or gives an animal to another person as
a prize.

(2)

Subsection (1) does not apply where the prize is offered or given in a family context.
Animals in distress

29
25

Taking possession of animals
(1)

An inspector or a constable may, if it appears that a protected animal is suffering—
(a) take, or
(b) arrange for the taking of,
such steps as appear to be immediately necessary to alleviate the animal’s suffering.

30

(1A) However, subsection (1) does not authorise the destruction of a protected animal (for
which section 32 makes provision).
(2)

If a veterinary surgeon certifies that a protected animal is—
(a) suffering, or
(b) likely to suffer if its circumstances do not change,
an inspector or a constable may take possession of the animal.

35

(3)

But an inspector or a constable may take that step, or arrange for the taking of that step,
without the certification of a veterinary surgeon if—
(a) it appears that the animal is—
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(i)

41

suffering, or

(ii) likely to suffer if its circumstances do not change, and
(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.
(3A) Where possession is taken of an animal under subsection (2) or (3), an inspector or
constable may also take possession of any dependent offspring of the animal.

5

(4)

Where possession is taken of an animal under subsection (2), (3) or (3A), an inspector or
a constable may—
(a) remove the animal, or arrange for it to be removed, to a place of safety,
(b) care for the animal, or arrange for it to be cared for—

10

(i)

at the place where it was found,

(ii) at such other place as the inspector or constable considers appropriate.

15

(5)

An inspector or a constable may use (or arrange to have used) a mark, microchip or
another method for identifying any animal so taken.

(6)

An inspector or a constable may, in acting under subsection (4)(b)(i), make use of any
equipment found at the place.

(7)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (2).

(8)

In considering, for the purposes of subsection (2) or (3), whether an animal is likely to
suffer if its circumstances do not change, account may be taken of any suffering of other
animals that are (or were recently) subject to similar circumstances at the same place.

(9)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

20

(10) This section is without prejudice to—

25

(a) the ability of an inspector or a constable to take possession of an animal with the
consent of its owner or of any other person who is responsible for it, and
(b) any other authority for taking possession of an animal.
30
30

Release orders where animals taken
(1)

The court may order that any animal taken into possession under section 29 be given up
to a person specified in the order.

(2)

An order under subsection (1) may be made on summary application by—
(a) the owner of the animal, or
(b) any other person appearing to the court to have a sufficient concern for the animal.

35

(3)

A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) the owner of the animal,
(b) an inspector,
(c) a constable who—
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(i)

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,
(d) a person—
(i)
5

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application, or
(e) any other person appearing to the court to have a sufficient concern for the animal.
(4)
10

In determining whether to make an order under subsection (1), the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

31

Disposal orders where animals taken
(1)

The court may, in relation to any animal taken into possession under section 29, order—
(a) that specified treatment be administered to the animal,

15

(b) that the animal be—
(i)

destroyed,

(ii) sold, or
(iii) disposed of in another manner.
20

(2)

An order under subsection (1) may include—
(a) provision appointing a person who is to secure that the order is carried out,
(b) such other provision as the court considers appropriate in connection with the
order.

(3)

Provision under subsection (2)(b) may, in particular, require reimbursement of any
expenses reasonably incurred in carrying out the order.

(4)

An order under subsection (1) may be made on summary application by—

25

(a) the owner of the animal,
(b) an inspector,
(c) a constable who—
30

(i)

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,
(d) a person—
(i)
35

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to make the application, or
(e) any other person appearing to the court to have a sufficient concern for the animal.
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(5)
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A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) a person mentioned in paragraph (a) to (c) or (e) of subsection (4), or
(b) a person—
(i)

5

with whom an arrangement for the care of the animal has been made under
section 29, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application.
(6)

The court may not make an order under subsection (1) which involves the destruction of
an animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(7)

Before making an order under subsection (1), the court must give the owner of the
animal an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make an order under subsection (1), the court must
have regard to the desirability of—

10

15

(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.
(9)

If an owner of an animal is subject to any liability by virtue of—
(a) section 29(9),
(b) subsection (3),

20

any sum which the owner is due from any proceeds of sale of the animal under this
section may be used to offset the liability.
32

Resort to destruction of animals
(1)

25

If a veterinary surgeon certifies that the condition of a protected animal is such that it is
appropriate that it be destroyed, an inspector or a constable may—
(a) destroy the animal where it is or take it elsewhere and destroy it there, or
(b) arrange for the taking of any of those steps.

(2)

But an inspector or a constable may take, or arrange for the taking of, any of those steps
without the certification of a veterinary surgeon if—
(a) it appears the condition of the animal is such that there is no reasonable alternative
to destroying it, and

30

(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.
(3)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (1).

(4)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

35
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Animal welfare bodies
(1)

The Scottish Ministers may by regulations—
(a) establish a body with the function of providing advice to—
(i)

5

the Scottish Ministers, and

(ii) such other persons as the Scottish Ministers may direct,
on such matters concerning the welfare of protected animals as may be specified
in the regulations,
(b) make such provision for the purposes of and in connection with the establishment
and operation of the body as the Scottish Ministers consider appropriate.

10

(2)

34
15

The Scottish Ministers may by regulations make provision for facilitating or improving
co-ordination among bodies which have functions relating to the welfare of protected
animals.
Animal welfare codes

(1)

The Scottish Ministers may make codes of practice for the purpose of providing
practical guidance in respect of any provision made by this Part or by regulations under
this Part.

(2)

Before making a code of practice under subsection (1) (in this section referred to as an
“animal welfare code”), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and

20

(b) such other persons,
as they consider appropriate.
(4)

An animal welfare code may—
(a) make different provision for different cases or class of case,
(b) revise a previous code.

25

30

(5)

The Scottish Ministers may by notice revoke, with such transitional or saving provision
as they consider to be necessary or expedient, any animal welfare code.

(6)

The Scottish Ministers must, in such manner and to such extent as they consider
appropriate, publicise any animal welfare code.

(6A) An animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Scottish Parliament,
and
(b) comes into effect on such date after approval under paragraph (a) as is specified in
the code.

35

(6B) A notice revoking an animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Parliament, and
(b) revokes the code on such date after approval under paragraph (a) as is specified in
the notice.
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(7)

A person’s failure to comply with a provision of an animal welfare code does not of
itself render the person liable to proceedings of any sort.

(8)

In any proceedings for an offence under this Part, or under regulations made under
section 23 or 24—
(a) failure to comply with a relevant provision of an animal welfare code may be
relied upon as tending to establish liability,

5

(b) compliance with a relevant provision of an animal welfare code may be relied
upon as tending to negative liability.
Post-conviction orders
10

35

Deprivation orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “deprivation order”) in respect of any animal in
relation to which the offence was committed.

(2)

A deprivation order is an order—
(a) depriving a person of possession or ownership (or both) of an animal, and

15

(b) for—
(i)

the destruction,

(ii) the sale, or
(iii) another disposal,
of the animal.

20

(3)

Where the court decides not to make a deprivation order in relation to a relevant offence,
it must state its reasons except where it makes a disqualification order in relation to the
offence.

(4)

A deprivation order may be made in addition to, or instead of, any other penalty or order
which may be imposed in relation to a relevant offence.

(5)

A deprivation order may make provision in respect of any dependent offspring of an
animal to which it applies.

(6)

A deprivation order may include—

25

(a) provision—
30

(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) provision authorising—
(i)
35

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) such other provision as the court considers appropriate in connection with the
order.
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(7)

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,
(b) relate to the retention of any proceeds of the disposal.

5

(8)

Except in the case of an offence under section 21, the court may not make a deprivation
order which involves the destruction of an animal unless it is satisfied, on evidence
provided (orally or in writing) by a veterinary surgeon, that destruction would be in the
interests of the animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable for it to do
so.

10

(10) In this section, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,
(ba) an offence under section 26,

15

(c) an offence under section 36(9) committed by reason of owning or keeping an
animal.
36

Disqualification orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “disqualification order”) which imposes on the person
one or more of the disqualifications specified in subsection (2).

(2)

Those are disqualification from—

20

(a) owning and keeping animals,
(b) dealing in animals,
(c) transporting animals,

25

(d) working with or using animals,
(e) riding or driving animals,
(f) providing any service relating to animals (including, in particular, for their care)
which involves taking possession of animals,
(g) taking possession of animals for the purpose of an activity in respect of which a
disqualification mentioned in paragraphs (a) to (f) is imposed,

30

(h) taking charge of animals for any, or any other, purpose.
(3)
35

For the purposes of subsections (1) and (2), disqualification in respect of an activity
includes disqualification from any participation in the activity including, in particular—
(a) making arrangements in connection with the activity,
(b) being party to arrangements under which the activity may be controlled or
influenced,
(c) being concerned (so far as relating to the activity) in the management or control of
a body whose business involves the activity.
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(3A) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in the
circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of caring
for it,

5

(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.

10

(4)

Where the court decides not to make a disqualification order in relation to a relevant
offence, it must state its reasons.

(5)

A disqualification order may be made in addition to, or instead of, any other penalty or
order which may be imposed in relation to a relevant offence.

(6)

A disqualification order may apply to animals generally or to animals of a particular
kind.

(7)

A disqualification order—
(a) has effect for such period as may be specified in the order,

15

(b) may specify a period within which an application under section 38(1) for
termination or variation of the order may not be made.
(8)

The court may suspend the operation of a disqualification order—
(a) for such period as it considers necessary for enabling arrangements to be made for
the keeping of any animals to which the order applies,

20

(b) pending an appeal.
(9)

A person who breaches a disqualification order commits an offence.

(10) In this section, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,

25

(c) an offence under section 26.
37

Seizure orders where disqualification breached
(1)

Where the court is satisfied that a person who is subject to a disqualification order owns
or keeps an animal in breach of the order, the court may make an order (in this Part
referred to as a “seizure order”) in respect of all animals which the person owns or keeps
in breach of the disqualification order.

(2)

A seizure order may be made—

30

(a) on summary application by an inspector,
(b) even if proceedings have not been, or are not likely to be, taken against the person
for an offence under section 36(9).

35

(3)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal, and
(b) for—
(i)

the destruction,
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(ii) the sale, or
(iii) another disposal,
of the animal.
(4)

A seizure order may include—
(a) provision—

5

(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) provision authorising—
(i)

10

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) such other provision as the court considers appropriate in connection with the
order.

15

(5)

Provision under subsection (4)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,
(b) relate to the retention of any proceeds of the disposal.

20

25

(6)

The court may not make a seizure order which involves the destruction of an animal
unless it is satisfied, on evidence provided (orally or in writing) by a veterinary surgeon,
that destruction would be in the interests of the animal.

(7)

Before making a seizure order, the court must give the owner of the animals concerned
an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make a seizure order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

(9)
30

When an application is made under subsection (2)(a), the court may make an order
under this subsection (an “interim order”) containing such provision as the court
considers appropriate in relation to the keeping of an animal until the application is
finally determined.

(10) Subsections (4), (5)(a) and (8) apply in relation to an interim order as they apply in
relation to a seizure order.
35

40
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Termination or variation of disqualification
(1)

A person who is subject to a disqualification order may request the court which made
the order to terminate or vary the order.

(2)

An application under subsection (1) may not be made—
(a) before the expiry of the period of one year beginning with the date on which the
order was made,
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(b) where there has been a previous application under that subsection in relation to the
same order, before the expiry of the period of one year beginning with the date on
which the previous application was determined, or
(c) within any period specified under—
(i)

5

section 36(7)(b), or

(ii) subsection (5).
(3)

On an application under subsection (1), the court may—
(a) refuse the application,
(b) terminate the disqualification order, or
(c) vary the disqualification order so as to relax any disqualification imposed by it.

10

(4)

In considering the application, the court must have particular regard to—
(a) the nature of the offence in relation to which the disqualification order was made,
(b) the character of the applicant, and
(c) the applicant’s conduct since the order was made.

(5)

15

39

Appeals against orders
(1)

Any deprivation order or disqualification order is, for the purposes of any appeal under
the Criminal Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.

(2)

Where a deprivation order is made, any person (apart from a person who may appeal
against the order by virtue of subsection (1)) who has an interest in any animal to which
the order applies may appeal to the High Court of Justiciary against the order by the
same procedure as applies under subsection (1) in relation to a deprivation order.

(3)

The disqualified person by reference to whom a seizure order is made, or any person
(apart from that disqualified person) who entered the process prior to the making of the
order, may appeal to the Sheriff Principal against the order.

(5)

The operation of any deprivation order or seizure order is suspended until—

20

25

Where the court refuses an application made under subsection (1), the court may specify
a period within which the applicant may not make a further application under that
subsection in relation to the same order.

(a) any period for an appeal against the order has expired,
(b) the period for an appeal against the conviction on which the order depends has
expired, and

30

(c) any appeal against the order or that conviction has been withdrawn or finally
determined.
(6)

Where the operation of a deprivation order or seizure order is suspended under
subsection (5), or such an order is not executable because decree has not been extracted,
the court which made the order may make an order under this subsection (an “interim
order”) containing such provision as the court considers appropriate in relation to the
keeping of an animal for so long as the first-mentioned order remains suspended or
inexecutable.

(7)

An interim order may, in particular—

35

40

(a) make provision—
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(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) make provision authorising—
(i)

5

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) for reimbursement of any expenses reasonably incurred in carrying out the order.
(8)

10

In determining whether or how to make an interim order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

(9)
15

Where the operation of a deprivation order is suspended under subsection (5), a person
commits an offence if the person sells or otherwise parts with an animal to which the
order applies.
Offences and penalties

40

Proceedings for animal fighting offences
(1)

Proceedings for an offence under section 21 may be brought within the period of 6
months from the date on which evidence sufficient in the opinion of the prosecutor to
justify the proceedings came to the prosecutor’s knowledge.

(2)

But no such proceedings may be brought more than 3 years—

20

(a) after the commission of the offence, or
(b) in the case of an offence involving a continuous contravention, after the last date
on which the offence was committed.

25

(3)

In a prosecution of an offence involving a continuous contravention, the entire period
during which the contravention occurred may be included.

(4)

A certificate signed by or on behalf of the prosecutor which states the date on which
evidence referred to in subsection (1) came to the prosecutor’s knowledge is conclusive
evidence of that fact; and such a certificate which purports to be so signed is to be
treated as being so signed unless the contrary is proved.

(5)

For the purposes of this section, proceedings are deemed to be commenced on the date
on which a warrant to apprehend or to cite the accused is granted provided that the
warrant is executed without undue delay.

30

35

41

Offences by bodies corporate etc.
(1)

Where an offence under this Part, or under regulations made under this Part, is
committed by a body corporate and is committed with the consent or connivance of, or
is attributable to the neglect of—
(a) a director, manager, secretary or other similar officer of the body, or
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(b) a person purporting to act in any such capacity,
that person (as well as the body corporate) commits the offence.
(2)

Where the affairs of a body corporate are managed by its members, subsection (1)
applies to acts and omissions by members in exercising functions of management as if
they were directors of the body corporate.

(3)

Where an offence under this Part, or under regulations made under this Part, is
committed by a Scottish partnership and is committed with the consent or connivance
of, or is attributable to the neglect of a partner, that partner (as well as the partnership)
commits the offence.

5

10

42

Penalties for offences
(1)

A person who commits an offence under section 17 or 21 is liable on summary
conviction to imprisonment for a term not exceeding 12 months or to a fine not
exceeding £20,000 or to both.

(2)

A person who commits any other offence under this Part is liable on summary
conviction to imprisonment for a term not exceeding 6 months or to a fine not exceeding
level 5 on the standard scale or to both.

(3)

A person who commits an offence under regulations made under this Part is liable on
summary conviction to such penalties, not exceeding the penalties referred to in
subsection (2), as are provided for in the regulations.

15

Exclusions from application of this Part

20

43

Exclusions
This Part does not apply—
(a) in relation to anything which occurs by virtue of, or in accordance with, a
provision of the Animals (Scientific Procedures) Act 1986 (c.14),
(b) in relation to anything which occurs in the normal course of fishing.

25

Miscellaneous
43A

Suffering
In this Part, references to suffering include physical or mental suffering.

44
30

Vets, inspectors and constables
(A1) In this Part, “veterinary surgeon” means a person registered in the register of veterinary
surgeons, or the supplementary veterinary register, kept under the Veterinary Surgeons
Act 1966 (c.36).
(1)

In this Part, an “inspector” is, in the context of any particular provision, a person—
(a) appointed as an inspector by the Scottish Ministers, or authorised by them, for the
purposes of the provision, or

35

(b) appointed as an inspector by a local authority for the purposes of the provision.
(2)

In subsection (1)(b), a “local authority” means a council constituted under section 2 of
the Local Government etc. (Scotland) Act 1994 (c.39).
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(2A) An inspector incurs no civil or criminal liability for anything which the inspector does in
purported exercise of any functions conferred on the inspector by a provision of this
Part, or by regulations made under this Part, where the inspector acts on reasonable
grounds and in good faith.
(2B) Subsection (2A) does not affect any liability of any other person in respect of the thing
done.

5

10

(3)

In this Part, a “constable” means a constable of a police force.

(4)

Schedule 1 makes provision in relation to powers of inspectors and constables for the
purposes of and in connection with this Part.

45

Premises
(1)

In this Part, “premises” includes—
(a) any land or building,
(b) any other place, in particular—
(i)

a vehicle or vessel,

(ii) a tent or moveable structure.

15

(2)

In this Part, “domestic premises”—
(a) means premises, or a part of premises, used (or used for the time being)
exclusively as a dwelling-house, and
(b) includes any land or structure belonging to or usually enjoyed with, or adjacent to
and for the time being enjoyed with, the house.

20

46

Regulations
(1)

The powers of the Scottish Ministers to make regulations under this Part are exercisable
by statutory instrument.

(2)

And they include power to—
(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the regulations,

25

(b) make different provision for different purposes or for different cases or classes of
case.
(3)

30

But a statutory instrument containing regulations under this Part is not made unless a
draft of the instrument has been laid before, and approved by resolution of, the Scottish
Parliament.

PART 3
GENERAL
35

47

Modification of enactments
Schedule 2 modifies enactments for the purposes of and in consequence of this Act.
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Ancillary provision
(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of or in connection with this Act.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

But—
(a) a statutory instrument containing an order under subsection (1) which modifies an
Act is not made unless a draft of the instrument has been laid before, and
approved by resolution of, the Scottish Parliament,
(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.

10

49

Crown application
(1)

This Act binds the Crown.

(2)

No contravention by the Crown of a provision made by or under this Act makes the
Crown criminally liable.

(3)

However, the provisions made by this Act and any provisions made under it apply to
persons in the service of the Crown as they apply to other persons.

(4)

The Court of Session may, on the application of the Lord Advocate, declare unlawful
any act or omission of the Crown which constitutes a contravention of a provision made
by or under this Act.

15

20

50

25

Commencement and short title
(1)

The provisions of this Act, except sections 48 and 49 and this section, come into force
on such day as the Scottish Ministers may by order appoint.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

And it includes power—
(a) to appoint different days for different provisions,
(b) to make such transitional or saving provision as the Scottish Ministers consider
necessary or expedient for the purposes of or in connection with this Act,
(c) to make different provision for different purposes.

30

(4)

This Act may be cited as the Animal Health and Welfare (Scotland) Act 2005.
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SCHEDULE 1
(introduced by section 44(4))
POWERS OF INSPECTORS AND CONSTABLES FOR PART 2
Entry and inspection in connection with Community obligations
5

1 (1)

(2)

An inspector may enter and inspect any premises for the purpose of ascertaining
compliance with any regulations made under Part 2 which implement a Community
obligation.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search where animals in distress
10

2 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing that there is at premises a protected
animal which—
(i)

is suffering, or

(ii) is likely to suffer if its circumstances do not change, and

15

(b) that paragraph 5 is complied with in relation to the premises.

20

(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to enter and
search the premises for the purpose of exercising any power conferred by sections 29
and 32.

(3)

An inspector or a constable may—
(a) enter and search premises for the purpose of exercising any power conferred by
sections 29 and 32, and
(b) do so without a warrant under sub-paragraph (1),
if it appears that immediate entry is appropriate in the interests of an animal.

25

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

Entry and inspection in connection with offences
3 (1)

30

(2)

An inspector may, if there are reasonable grounds for believing that an offence under
Part 2 has been committed at premises, enter and inspect the premises for the purpose of
ascertaining whether or not an offence under that Part has been committed there.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search etc. in connection with offences
4 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing—

35
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(ii) that evidence of the commission of, or participation in, a relevant offence is
to be found at premises, and
(b) that paragraph 5 is complied with in relation to the premises.
(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to—
(a) enter the premises, and

5

(b) search for, examine and seize any animal (including the carcase of an animal),
equipment, document or other thing tending to provide evidence of the
commission of, or participation in, a relevant offence.
(3)

An inspector or a constable may—
(a) enter premises and search for, examine and seize any animal (including the
carcase of an animal), equipment, document or other thing tending to provide
evidence of the commission of, or participation in, a relevant offence, and

10

(b) do so without a warrant under sub-paragraph (1),
if it appears that delay would frustrate the purpose for which the search is to be carried
out.

15

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

(5)

In this paragraph, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,
(ba) an offence under section 26,

20

(c) an offence under section 36(9).
Conditions for granting warrants
5 (1)
25

(2)

This paragraph is complied with in relation to premises if either of the conditions
specified in sub-paragraphs (2) and (3) is met.
The condition is—
(a) that—
(i)

admission to the premises has been refused, or

(ii) such a refusal may reasonably be expected, and
(b) that—
(i)

30

notice of the intention to seek a warrant has been given to the occupier of
the premises, or

(ii) the giving of such notice would frustrate the purpose for which the warrant
is sought.
(3)
35

The condition is that the premises are unoccupied or the occupier is temporarily absent.

Stopping and detaining vehicles etc.
6 (1)

A constable in uniform may stop and detain a vehicle or vessel for the purpose of the
exercise of a relevant power.
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(2)

An inspector, if accompanied by a constable in uniform, may stop and detain a vehicle
or vessel for the purpose of the exercise of a relevant power.

(3)

A vehicle or vessel may be detained under sub-paragraph (1) or (2) for as long as is
reasonably required for the exercise of the power concerned.

(4)

The power concerned may be exercised either at the place where the vehicle or vessel
was first detained or nearby.

Entry and search etc.: supplementary

10

7

A warrant granted under a provision of this schedule remains in force for one month
beginning with the date on which it was granted.

8 (1)

A relevant power is exercisable only at a reasonable time.

(2)
9 (1)
(2)
15

Sub-paragraph (1) does not apply if it appears that exercise of the power at a reasonable
time would frustrate the purpose of exercising the power.
A relevant power is exercisable, if necessary, by using reasonable force.
Sub-paragraph (1) does not apply to a power conferred by paragraph 1 or 3.

10

A person exercising a relevant power must, if required, produce evidence of the person’s
authority.

11 (1)

A relevant power includes power to take onto premises—
(a) such persons for assistance, and
(b) such equipment,
as are required for the purpose of the exercise of the power.

20

(2)

A relevant power includes power to secure the taking of any of the steps mentioned in
sub-paragraph (3).

(3)

Those steps are—
(a) carrying out tests on, and taking samples from—
(i)

25

an animal (including a carcase of an animal),

(ii) any equipment, substance or other thing,
(b) using a mark, microchip or another method of identifying an animal.
12 (1)

A qualifying person must—
(a) comply with any reasonable direction made by a person exercising a relevant
power, and

30

(b) in particular, give that person such information and assistance as that person
reasonably requires.
(2)

In sub-paragraph (1), a “qualifying person” is—
(a) the occupier of premises in relation to which a relevant power is being exercised,
(b) a person who appears to be responsible for animals at the premises,

35

(c) a person who appears to be under the direction or control of a person referred to in
paragraph (a) or (b).
13
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A person exercising a relevant power in relation to unoccupied premises must leave the
premises as effectively secured against entry as the person found them.
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Offences of obstruction
14 (1)

A person commits an offence if, without reasonable excuse, the person contravenes
paragraph 12(1).

(2)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a relevant power.

15 (1)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a power conferred by—

5

(a) section 29,
(b) an order under section 31(1),
(c) section 32.

10

(2)

A person commits an offence if the person intentionally obstructs a person in the
carrying out of—
(a) a deprivation order,
(b) a seizure order,
(c) an interim order under section 37(9) or 39(6).

15

Powers of constables: supplementary
16

A constable may arrest without warrant any person whom the constable reasonably
believes is committing or has committed an offence under—
(a) sections 17 to 21, or
(b) paragraph 14 or 15.

20

17

The powers conferred on constables by this schedule are without prejudice to any
powers conferred on constables by law apart from this schedule.

Interpretation
18
25

In this schedule, a “relevant power” is a power—
(a) conferred on an inspector by—
(i)

a provision of this schedule, or

(ii) a warrant granted under a provision of this schedule,
(b) conferred on a constable by—
(i)
30

a provision of this schedule except paragraph 16, or

(ii) a warrant granted under a provision of this schedule.
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SCHEDULE 2
(introduced by section 47)
MODIFICATION OF ENACTMENTS

Animal health provisions
5

1

In section 8 (movement generally) of the Animal Health Act 1981 (c.22)—
(a) in paragraph (e) of subsection (1), for the words “the holding of markets, fairs,
exhibitions and sales of animals” there is substituted “animal gatherings”,
(b) after that subsection there is inserted—
“(1A) In subsection (1)(e), “animal gatherings” has the same meaning as it has in
section 8A.”.

10

2 (1)

In section 22 (powers of entry etc. for section 21) of that Act, subsection (5) is repealed.

(1A) In section 27 (exclusion of strangers) of that Act—
(a) in subsection (1), after the word “animals” in each place where it occurs there is
inserted “, birds or amphibians”,
(b) after subsection (2) there is added—

15

“(3)

In this section—
“animals” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

(1B) In section 33 (additional staff and expenses) of that Act—
(a) the existing words become subsection (1),

20

(b) in that subsection, after the word “animals,” there is inserted “birds or
amphibians,”,
(c) after that subsection there is inserted—
“(2)
25

In this section, “animals” means any kind of mammal (except man).”.

(1C) In section 34 (slaughter and compensation generally) of that Act—
(a) after the word “animal” in each place where it occurs there is inserted “, bird or
amphibian”,
(b) in subsection (7), in paragraph (c), after the word “animals” there is inserted “,
birds or amphibians”,
(c) after that subsection there is added—

30

“(8)

In this section—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

(2)
35

In section 60 (duties and authorities of constables) of that Act—
(a) in subsection (1), after the word “Act” there is inserted “, regulations made by the
Scottish Ministers under this Act”,
(b) in subsection (5)—
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(i)
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for the words “other officer” there is substituted “inspector”,

(ii) for the word “officer” in the second place where it occurs there is
substituted “inspector”,
(iii) after paragraph (b) there is inserted—
“(ba) of regulations made by the Scottish Ministers under this Act,”.

5

(3)

In section 63 (general powers of inspectors) of that Act—
(a) in subsection (2), after paragraph (b) there is inserted—
“(ba) that the carcase of an animal, bird or amphibian slaughtered by virtue of
section 16B, Part 2B or Schedule 3A is or has been kept, or has been
buried, destroyed, or otherwise disposed of; or”,

10

(b) in subsection (2)(c), after the word “Minister,” there is inserted “or of a regulation
of the Scottish Ministers under this Act,”,
(c) in subsection (2)(d), after the word “Minister” there is inserted “or a regulation of
the Scottish Ministers under this Act”,
(d) in subsection (3), after the word “Minister” there is inserted “or a regulation of the
Scottish Ministers under this Act”,

15

(da) in subsection (7), after the word “animal” there is inserted “, bird or amphibian”,
(db) after that subsection there is inserted—
“(7A) In subsection (7)—
“animal” means any kind of mammal (except man);

20

“disease” is not restricted by its definition in this Act.”,
(e) after subsection (9) there is added—
“(10) An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.
25

(4)

In section 64 (powers of inspectors as to poultry) of that Act, after subsection (2) there is
added—
“(3)

An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.

(5)

In section 65(1) (power to detain vessels and aircraft) of that Act, after the word
“Minister” in the second place where it occurs, there is inserted “or a regulation of the
Scottish Ministers under this Act”.

(6)

In section 66(a) (refusal and obstruction) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

3 (1)

In section 73(a) (general offences) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

30

35

(2)

In section 79 (evidence and procedure) of that Act—
(a) in subsection (2), after the word “animal” in each place where it occurs there is
inserted “, bird or amphibian”,
(b) after that subsection there is inserted—

40

“(2A) In subsection (2)—
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“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”,
(c) in subsection (4), after the word “Minister” there is inserted “or regulations made
by the Scottish Ministers under this Act”.

5

4

In section 91 (orders etc.) of that Act, subsection (2) is repealed.

Animal welfare provisions
5

The Protection of Animals (Scotland) Act 1912 (c.14) except—
(a) section 7 (poisoned grain and flesh etc.), and
(b) sections 13(a) to (d), 14 and 16 (general provisions),
is repealed.

10

5A

In the Docking and Nicking of Horses Act 1949 (c.70), section 1 is repealed.

6

In the Protection of Animals (Anaesthetics) Act 1954 (c.46), in section 1 (use of
anaesthetics in operations on animals)—
(a) after subsection (1) there is inserted—
“(1A) An operation to which this section applies that is performed on an animal
without the use of an anaesthetic administered so as to prevent pain during the
operation is, for the purposes of section 19 of the Animal Health and Welfare
(Scotland) Act 2005 (asp 00), to be regarded as being performed without due
care and humanity.”,

15

(b) in subsection (5), paragraph (b) and the word “and” immediately preceding it are
repealed.

20

7 (1)

In the Agriculture (Miscellaneous Provisions) Act 1968 (c.34), Part I except––
(a) section 4 (expenditure on free advice on the welfare of livestock), and
(b) section 5 (extension of classes of operations in which anaesthetics must be used),
is repealed.

25

(2)
8

In the Animal Health Act 1981, sections 37 to 39 are repealed.
The whole of each of the following Acts is repealed—
(a) the Protection of Animals (Scotland) Act 1912 Amendment Act 1921 (c.22),
(b) the Performing Animals (Regulation) Act 1925 (c.38),

30

(c) the Protection of Animals (Amendment) Act 1927 (c.27),
(d) the Protection of Animals Act 1934 (c.21),
(e) the Protection of Animals (Cruelty to Dogs) (Scotland) Act 1934 (c.25),
(g) the Pet Animals Act 1951 (c.35),
(h) the Cockfighting Act 1952 (c.59),

35

(i) the Protection of Animals (Amendment) Act 1954 (c.40),
(j) the Abandonment of Animals Act 1960 (c.43),
(k) the Animal Boarding Establishments Act 1963 (c.43),
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(l) the Riding Establishments Act 1964 (c.70),
(m) the Riding Establishments Act 1970 (c.32),
(n) the Breeding of Dogs Act 1973 (c.60),
(o) the Pet Animals Act 1951 (Amendment) Act 1983 (c.26),
5

(p) the Protection of Animals (Amendment) Act 1988 (c.29),
(q) the Breeding of Dogs Act 1991 (c.64),
(r) the Protection of Animals (Scotland) Act 1993 (c.15),
(s) the Breeding and Sale of Dogs (Welfare) Act 1999 (c.11).
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ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

INTRODUCTION
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Animal Health and Welfare (Scotland) Bill as
amended at Stage 2.
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill as amended at Stage 2. They are
not, and are not meant to be, a comprehensive description of the Bill. So where a section or
schedule, or a part of a section or schedule, does not seem to require any explanation or
comment, none is given.
BACKGROUND
4.
The Bill supports the Animal Health and Welfare Strategy for Great Britain. The
Strategy was published by the Scottish Executive, the Department for Environment, Food and
Rural Affairs and the Welsh Assembly Government in June 2004 and sets out a vision for raising
animal health and welfare standards to the benefit of animals, animal keepers and society as a
whole. The Bill makes provisions for both the health and welfare of animals in Scotland. For
health, the primary purposes of the Bill are to provide supplemental powers to prevent the spread
of diseases, to make provision for the establishment of a breeding programme to breed resistance
to Transmissible Spongiform Encephalopathies (TSEs) in livestock and to aid the enforcement of
the Animal Health Act 1981 (“the 1981 Act”). These purposes are to be achieved through
amendments to the 1981 Act which provides the current legal basis for dealing with outbreaks of
disease.
5.
For welfare, the Bill consolidates and modernises animal welfare legislation for Scotland.
The welfare provisions of the Bill will implement the commitment made in “A Partnership for a
Better Scotland” to introduce a Protection of Animals Bill into the Scottish Parliament by 2007.
The main purposes of the welfare provisions of the Bill are, firstly, to introduce a duty of care on
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keeping animals and, secondly, to allow animals either suffering or in danger of suffering to be
removed from that place of danger.
THE BILL
6.
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The main provisions of the Bill are as follows:
•

Part 1 of the Bill amends the 1981 Act to provide additional powers to prevent the
spread of animal diseases including: supplementary slaughter powers; powers to
issue biosecurity codes; powers to make veterinary tests and take samples; powers to
license animal gatherings; powers to vaccinate or treat animals and birds;
supplemental powers to seize and dispose of carcases and other items; and the
creation of new offences of deliberate infection of animals, and of acquiring or
taking possession of diseased animals or birds, or animals or birds which are
suspected of being diseased, the carcases of such animals or birds or anything
obtained from, produced by or used in connection with such animals or birds. Part 1
also makes provision for the establishment of a breeding programme to breed
resistance in livestock to Transmissible Spongiform Encephalopathies (TSEs), for
example Bovine Spongiform Encephalopathy (BSE) or other TSEs.
Also,
supplemental enforcement provisions are provided and the penalty for contravention
of the 1981 Act (where no penalty is specified by any other provision of that Act) is
revised.

•

Part 2 of the Bill supersedes a number of existing provisions in animal welfare
legislation to prevent cruelty, promote welfare and protect animals in distress. It
introduces an offence for the failure to take reasonable steps to ensure the welfare of
animals for which a person is responsible (the duty of care), prohibits the giving of
animals as prizes, raises the age at which young people can be sold animals, reaffirms the specific offence of abandonment and strengthens the provisions for
animal fights. It also provides that an inspector or constable may take into their
possession an animal which is suffering or likely to suffer; that a person be deprived
of possession or ownership of an animal on conviction for certain specified offences;
that a person be disqualified from participating in animal-related activities following
conviction for certain offences.

•

Part 3 of the Bill makes provision for Crown application, consequential
amendments, ancillary provision, order making powers and commencement
provisions when the Bill receives Royal Assent.

•

Schedule 1 to the Bill contains further provisions detailing the powers of authorised
persons for Part 2.

•

Schedule 2 to the Bill contains amendments to other enactments in consequence of
the Bill.
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COMMENTARY ON SECTIONS
PART 1 – ANIMAL HEALTH
Section 1 – Slaughter for preventing spread of disease
7.
Section 1 inserts a new section 32E and Schedule 3A into the 1981 Act and gives the
Scottish Ministers supplemental powers to slaughter animals and birds with a view to preventing
the spread of specified diseases including, for example, Foot and Mouth Disease (FMD) and
swine-fever. This will help to support the implementation of the EU FMD Directive. These new
powers are additional to existing powers under section 31, as read with Schedule 3 of the 1981
Act, to slaughter animals “affected” with specified diseases (as well as those suspected of being
affected, or which have been in contact with affected animals, or in any way exposed to the
infection).
8.
Paragraph 6 of Schedule 3A gives the Scottish Ministers the power to extend the new
slaughter power to any disease of animals they specify and, in such cases, to specify the animals
(meaning all mammals except man), birds or amphibians which could be slaughtered. In the
cases of the diseases specified in paragraphs 1 to 5, the Scottish Ministers may specify by order a
wider group of animals to be slaughtered than those specified in these paragraphs. The diseases
which may be specified are diseases of animals, as defined by section 87 of the 1981 Act. The
power of slaughter provided for in paragraph 6 applies to, potentially, a wider category of
“animals” than in paragraphs 1 to 5 of the Schedule. By virtue of paragraph 6 the Scottish
Ministers can specify any animal, bird or amphibian to which the paragraph 6 slaughter power
applies and in this context, “animal” means any mammal (except man). The power will enable
the slaughter of specified non-farmed animals which can transmit disease to farmed livestock in
a disease outbreak. For example the slaughter of wild animals such as foxes might be necessary
in event of an outbreak of a fast spreading disease capable of being transmitted by foxes to
livestock.
9.
Paragraph 9 makes provision as to the procedure for making an order under paragraph 6.
It requires such an order to be laid in draft and approved by a resolution of Parliament unless
there is an outbreak of a disease of animals (as defined by section 87 of the 1981 Act) or some
other emergency relating to a disease of animals in which case the emergency order making
power detailed in paragraph 9(3) can be used. An emergency order must include a description of
the emergency giving rise to the need to use the emergency procedure.
10.
Paragraph 7 of Schedule 3A provides that the Scottish Ministers may exercise the new
powers of slaughter whether or not the animals, birds or amphibians concerned: are affected or
suspected of being affected with the disease; are or have been in contact with animals, birds or
amphibians so affected; have been in any way exposed to the disease; or have been treated with
vaccine or serum or both against the disease. Therefore, Scottish Ministers could, if considered
necessary, adopt a slaughter policy to ring-fence disease beyond a disease infected area. For
example, such a disease defence policy could be used in relation to FMD where the virus has
been known to spread over 180 kilometres in certain wind conditions. In certain circumstances,
such a cull could be deemed necessary to prevent the disease from spreading more widely.

3
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11.
Paragraph 8 requires the payment of compensation for any animal (as defined by section
87 of the 1981 Act) slaughtered under Schedule 3A, but excludes other animals, birds and
amphibians, and allows different provision to be made for different cases or classes of case. The
existing powers of the 1981 Act could be used, if it was considered to be appropriate, to provide
for the payment of compensation for other animals or birds or amphibians slaughtered under the
exercise of any of the new slaughter powers. An order, providing for the payment of
compensation under paragraph 8(1), is subject to negative resolution of the Scottish Parliament.
Section 2 – Slaughter of treated animals
12.
Section 2 inserts section 16B into the 1981 Act and makes provision for animals
(meaning all mammals except man) and birds treated with vaccine or serum (or both) to be
slaughtered for the purposes of securing (or helping to secure) disease free status. In this
context, disease free status means recognition under Community law or any other international
rules (such as those of the Office International des Epizootics) that in a particular area no
animals or birds of a particular class are infected by a particular disease or class of disease.
13.
Subsection (1) extends the power of slaughter of animals or birds treated with a serum or
vaccine to prevent the spread of the diseases listed in that subsection. “Animal” in this
subsection means any mammal (except man).
14.
Subsection (2) gives the Scottish Ministers the power, by order, to specify other diseases
of animals (as defined by section 87 of the 1981 Act) to which this section will apply. The
power of slaughter will however apply to any animal or bird treated to prevent the spread of that
disease and in this context animal will mean any mammal (except man). The procedural
formalities for such orders are set out in subsections (8) to (11A). Briefly, such an order requires
to be laid and approved by a resolution of Parliament within 28 days of being made, failing
which it ceases to have effect. Periods when the Parliament is dissolved or in recess for more
than 4 days do not count towards the 28 day period. An order made under subsection (2) must
refer to the circumstances giving rise to the need for that order.
15.
Subsection (6) requires Scottish Ministers to pay compensation for any animal
slaughtered under this section (animal being as defined by section 87 of the 1981 Act), whilst
subsection (7) allows different provision as to compensation to be made for different cases or
classes of case. The existing powers of the 1981 Act could be used, if it was considered to be
appropriate, to provide for the payment of compensation for other animals or birds slaughtered
under the exercise of this slaughter power. An order made under subsection (6) is subject to
negative resolution of the Scottish Parliament.
Section 3 – Biosecurity codes
16.
Section 3 of the Bill (inserting sections 6C and 6D into the 1981 Act) provides a power to
allow Scottish Ministers to issue “Biosecurity codes”.
17.
Subsections (4) and (7) of section 6C allow the Scottish Ministers to make biosecurity
codes to deal with a range of scenarios in respect of particular diseases of animals (as defined by
section 87 of the 1981 Act) and groups/species of animals (meaning any mammal except man),
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birds or amphibians. For example, the Scottish Ministers may issue a separate code for cattle
and a separate one for sheep. Similarly, it allows for the issue of separate codes for individual
animal diseases depending upon the threat each disease presents. Any code issued applies to
persons who own, keep or are in charge of any creature of a kind to which the code relates. To
that extent it is irrelevant whether the creatures are kept on agricultural land or not. The code
may specify mandatory requirements, the breach of which would result in a criminal offence
being committed. There could be other parts of the code which would be for guidance only.
18.
Subsection (2) provides that biosecurity measures are measures for preventing the spread
of diseases of animals, the spread of causative agents of diseases of animals among animals, bird
or amphibians, between those creatures or from any of those creatures to humans. Subsection (3)
defines “causative agent” in relation to a disease.
19.
Subsection (6) provides that biosecurity codes may prescribe general or detailed
requirements for persons who own, keep or are in charge of any creature to which the code
applies.
20.
Subsection (11) provides that biosecurity codes will be subject to consultation with the
appropriate bodies. The resulting statutory instrument must be laid before and approved by the
Scottish Parliament.
21.
Where there has been an outbreak of a disease specified in Schedule 2B (see section 8) or
some other emergency relating to a disease of animals (as defined by section 87 of the 1981 Act)
which requires either a new code or an amendment to an existing code to help combat the
outbreak, the Scottish Ministers would have the power to make an emergency order under
section 6D(1).
22.
An emergency order would allow Scottish Ministers to make the statutory instrument at a
time of animal disease emergency without the requirement to consult interested parties. It must
include a description of the emergency giving rise to the need to use the emergency procedure.
The emergency order would cease to have effect at the end of 28 days beginning with the date on
which it was made unless, before the expiry of that period, the order had been approved by
Parliament.
Section 4 – Tests and samples
23.
Section 4 of the Bill (inserting sections 6E and 6F into the 1981 Act) provides additional
powers for inspectors, appointed or authorised by the Scottish Ministers, to enter any premises to
take samples and carry out tests to ascertain whether there is any evidence that there is, or has
been, a biological indicator of animal disease or such indicators of any causative agent of
disease, on the premises. Subsection 6E(4) defines “biological indicator” and “causative agent”.
Such samples and tests may be applied to any animal (meaning any mammal except man), bird
or amphibian. Premises is given a broad definition and includes any land, building or other place
including a vehicle, vessel, tent or moveable structure.
24.
Inserted section 6F also provides that Scottish Ministers may carry out other tests on a
sample, already taken under existing legislation, for the purposes of monitoring, control or
5


199

This document relates to the Animal Health and Welfare (Scotland) Bill as amended at
Stage 2 (SP Bill 47A)
prevention of disease of animals (as defined by section 87 of the 1981 Act). In the event that the
Scottish Ministers did not carry out the initial sampling and therefore do not possess the relevant
sample, subsection (4) provides that they may instruct the person who does possess it to give it to
them for the purposes of the further tests.
Section 5 – Animal gatherings
25.
Section 5 of the Bill (inserting section 8A into the 1981 Act) provides the power to the
Scottish Ministers to make an order that would make provisions for the licensing of gatherings of
animal or birds (or both) with a view to the prevention of the spread of disease. Such an order
must prohibit the charging of any fee in connection with the granting or renewal of a licence, and
for any disease risk assessment of an animal or bird (or both) gathering.
26.
Subsections (5) and (6) set out some of the provisions which the Scottish Ministers may
include in an order made under section 8A. Subsection (6B) clarifies that the conditions which
may be imposed on the granting or renewal of a licence include those relating to disease
prevention measures. The Scottish Ministers are required to consult certain interested persons
before making an order under subsection (1) of section 8A. Subsection (7) provides that
contravention of the conditions of a licence is an offence. Other offences as to licences are
provided by sections 67 to 71 of the 1981 Act.
Section 6 – Treatment
27.
Section 6 of the Bill (amending section 16 of the 1981 Act) enables the Scottish
Ministers, for the purposes of preventing the spread of disease, to cause any animal (meaning
any mammal except man) or bird to be treated with serum or vaccine (or both). Subsection (1)
of section 16 of the 1981 is repealed and replaced by subsection (1A).
28.
Serum contains disease antibodies, whilst vaccine contains antigen to stimulate the
production of antibodies in the treated animal or bird. The power provided in subsection (1A) of
section 16 is wider than that previously provided by subsection (1) and could form part of the
strategy to stop disease spreading by, for example, vaccinating in a wide area around an infected
area to provide a barrier against disease spread.
Section 7 – Seizure of carcases etc.
29.
Section 7 of the Bill (inserting new sections 36ZA and 36ZB into the 1981 Act) makes
provision for the Scottish Ministers to make an order to allow for the seizure and disposal of
items which might be capable of carrying or transmitting any disease in relation to which any of
the new slaughter powers inserted by sections 1, 2 and 10 (Section 10 makes provision as to
Transmissible Spongiform Encephalopathy (TSE) and includes a power of slaughter in this
connection) is exercisable.
30.
Subsections 36ZA(1) to (3) provide that the Scottish Ministers may by order make
provision for the seizure and destruction of anything (other than a living animal (meaning any
mammal except man), bird or amphibian) which might carry or transmit a relevant disease, being
diseases in relation to which the slaughter powers under section 16B, Part 2B or Schedule 3A of
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the 1981 Act (inserted by sections 1, 2 and 10 of the Bill respectively) are exercisable. Objects
which could be seized by an order made under this section could include: infected implements;
carcases; creatures’ bedding; and their faeces etc.
31.
Subsection 36ZA(4) creates an offence in connection with the throwing or placing of a
carcase or anything else obtained from or produced by an animal, bird or amphibian slaughtered
under section 16B, Part 2B or Schedule 3A into a river, stream, canal, navigation or other water
or in the sea within 4.8 kilometres of the shore.
32.
Section 36ZB provides that the Scottish Ministers must pay compensation for anything
seized under section 36ZA.
33.
Subsection (2) provides that this mandatory obligation to pay compensation does not
extend to paying compensation for the seizure of carcases or other things produced by or
obtained from creatures. The mandatory compensation will be in relation to objects seized such
as farm equipment and creature housing.
34.
In the case of carcases seized under section 36ZA(1) and other things produced by or
obtained from creatures being seized, subsection (3) allows the Scottish Ministers to provide (by
order) compensation at their discretion.
35.
Subsection (4) makes provision for the payment of compensation at “value” for things
seized, whilst subsection (5) extends that compensation provision to things which could have
been seized under section 36ZA(1) but which were destroyed, buried or disposed of under an
order made under section 23(e) of the 1981 Act.
36.
Subsection (6) gives the Scottish Ministers power to make ancillary provision as to how
values are to be ascertained and to regulate how applications for compensation are made and the
mode of payment of compensation.
Section 8 – Specified diseases
37.
Section 8 of the Bill (inserting 28I and Schedule 2B into the 1981 Act) relates to the new
offence of deliberate infection of animals under section 9 of the Bill and the making of an
emergency biosecurity order under section 6D (inserted by section 3 of the Bill). Schedule 2B
lists fast spreading diseases, whilst section 28I allows that list of diseases to be modified by
order. An order under section 28I would cease to have effect at the end of 28 days beginning
with the date on which it was made unless, before the expiry of that period, the order had been
approved by the Scottish Parliament. An order made under subsection (2) must include a
statement of the reasons giving rise to the need for that order.
Section 9 – Deliberate infection of animals
38.
Section 9 of the Bill (inserting new sections 28C, 28D, 28E, 28F, 28G and 28H into the
1981 Act), section 28C(1) creates an offence of knowingly doing anything which causes, or is
intended to cause, or recklessly causes an animal (meaning any kind of mammal except man) or
bird to be infected with a specified disease (the list of specified diseases is contained in Schedule
7
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2B of the 1981 Act - inserted by section 8 of the Bill). This provision would deal with, for
example, situations in which animals were deliberately infected with a disease in order for the
owner to be able to claim compensation for their subsequent destruction.
39.
Section 28C(2) and (3) create offences of: acquiring or retaining an animal or bird or the
carcase of an animal or bird; and acquiring or retaining anything obtained from, produced by, or
used in connection with an animal or bird or carcase of an animal or bird, in either case which
that person knows, or ought reasonably to know, is infected with a disease specified in Schedule
2B. This section could include the following objects which could carry disease: infected
implements; carcases; animal or bird bedding; and their faeces etc.
40.
Anyone found guilty of committing these offences is liable on summary conviction to a
term of imprisonment not exceeding 6 months or to a fine not exceeding the statutory maximum
or to both. On conviction on indictment the person is liable to a term of imprisonment not
exceeding 2 years or to an unlimited fine or to both.
41.
Section 28D provides that if a person is convicted of an offence under section 28C they
will be deprived of their entitlement to compensation under any other provision under the 1981
Act for the animals to which the offence relates and also for other animals which were kept on
the same premises at the same time, or any part of the time, as those animals, at or after the
commission of the offence. The section also provides for the withholding of any compensation
which is paid in relation to certain items seized under sections 36ZA (inserted by section 7) and
35 (in the 1981 Act). Subsection (4) allows that compensation which has already been paid can
be recovered by the Scottish Ministers.
42.
Section 28E(1) provides that the court will have the power to, in addition to any other
penalty or order, deprive a person found guilty of an offence under section 28C or section
28F(15) (breach of a disqualification order) of possession or ownership (or both) of an animal
(and any dependent offspring) to which the offence relates. Section 28E(9) requires the court,
where practicable, to allow the owner an opportunity to make representations before the court
makes an order. The animal in respect of which the order can be made is the animal in relation to
which the offence was committed. Section 28E(8) provides that the court may not make a
deprivation order involving the destruction of an animal unless it is satisfied on the evidence of a
veterinary surgeon that destruction would be in the interests of the animal. The veterinary
surgeon may provide such evidence orally or in writing and therefore does not necessarily
require to attend the court in person but can provide evidence via alternative methods (such as
video links, teleconferencing or in writing).
43.
Subsection (2) provides details of the order which the court has power to make in terms
of subsection (1). It is an order which deprives the owner of ownership of the animals to which it
relates and also orders their destruction, sale or other disposal. Subsection (5) allows the order
also to make provision in respect of the offspring of the animal.
44.
Subsection (3) provides that the court has to explain its reasons for not making a
deprivation order except where it has imposed a disqualification order under section 28F.


202

8

This document relates to the Animal Health and Welfare (Scotland) Bill as amended at
Stage 2 (SP Bill 47A)
45.
Subsection (6) makes further provision as to what can be included in a deprivation order.
This includes provision for appointing someone to carry out the deprivation order, requiring
delivery of relevant animals, conferring powers of entry on the person appointed to carry out the
order and such other provision as the court considers appropriate. This may include specifying
the manner in which the animal is to be destroyed.
46.
Subsections (12) and (13) provide definitions for “premises” and “veterinary surgeon” as
they apply to this section and section 28G.
47.
Section 28F(1) provides that where a person is convicted of an offence under section 28C
the court may in addition to any other penalty or order, disqualify a person from participating in
a range of animal-related activities. These activities are: owning and keeping animals; dealing in
animals; transporting animals; working with or using animals; riding or driving animals;
providing any service relating to animals which involves taking possession of animals (this could
include dog walking or pet grooming businesses); taking possession of animals for the purpose
of an activity in respect of which a disqualification is imposed; and taking charge of animals for
any, or any other, purpose.
48.
Subsection (3) provides that a disqualification from any animal-related activity
disqualifies the person subject to the order from any participation in that activity. Paragraphs (a),
(b) and (c) give examples of the kind of participation from which a person subject to an order is
disqualified.
49.
Subsection (3A) provides an exception where a disqualification order includes
disqualification from taking charge of animals for any purpose. This exception will allow a
person, disqualified from taking charge of an animal for any purpose, to take charge of an animal
if no other arrangements for its care are reasonably available but only for so long as is necessary
in the circumstances. This exception only applies where the disqualified person takes charge of
the animal with the consent of the owner for the purposes of caring for the animal or takes
charge of the animal for the purpose of alleviating any suffering of the animal.
50.
Subsection (4) provides that the court has to explain its reasons for not making a
disqualification order on convicting a person of a relevant offence.
51.
Subsection (6) provides that disqualification may be imposed in relation to animals
generally or animals of a particular kind. Thus a court may, for example, use its discretion under
the subsection to disqualify a person who has been convicted of an offence under this section of,
for example deliberately infecting pigs only from keeping pigs, but not from keeping geese.
52.
Subsection (7) allows the court to specify the length of time which must pass before the
person who is the subject of a disqualification order may apply to have it lifted or varied under
subsection (10).
53.
Subsection (8) allows the court to suspend the disqualification order either to enable
practical arrangements to be made for the animals to which the disqualification relates, or
pending an appeal.

9
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54.
Subsection (9) clarifies that a disqualification order is for the purposes of any appeal
under the Criminal Procedure (Scotland) Act 1995 to be treated as a sentence and accordingly
the procedures for appeals against sentence should be followed.
55.
Subsection (10) allows a person subject to a disqualification order to apply to the court
for its termination or variation. The court can refuse the application, or terminate or vary the
order and in considering the application the court must have regard to the offence, the character
of the applicant and the conduct of the applicant following the imposition of the disqualification.
56.
Section 28G gives the court power, where that court is satisfied that a person subject to a
disqualification order owns or keeps any animals in breach of that order, to make an order that
the animals so owned or kept by the disqualified person be seized.
57.
Subsection (2) provides for a seizure order to be made following summary application to
the court by an inspector where it appears that a person is owning or keeping animals in breach
of a disqualification order. The order may be made by the court even if proceedings have not, or
are not, or are not likely to be, taken against the person for an offence under section 28F(15).
58.
Subsection (4) provides that a seizure order made under subsection (1) may deprive a
person of possession or ownership (or both) of an animal and provide for the destruction, sale or
other disposal of the animal.
59.
Subsections (5) and (6) set out provisions which may be included in a seizure order.
These are: appointing the person who is to carry out the order; requiring the delivery of the
animal in question and; requiring the disqualified person to reimburse any reasonable expenses
incurred in carrying out the order. The seizure order may also include provision authorising a
person appointed to carry out the order, and anyone acting on their behalf, to enter any premises
where the animal subject to the seizure order is kept.
60.
Subsection (5)(c) provides that the order may include such other provision as the court
considers appropriate. Examples of the kind of provisions which might be included are given in
subsection (6).
61.
Subsection (7) provides that the court may not make a seizure order involving the
destruction of an animal unless it is satisfied on the evidence of a veterinary surgeon that
destruction would be in the interests of the animal. The veterinary surgeon may provide such
evidence orally or in writing and therefore does not necessarily require to attend the court in
person but can provide evidence via alternative methods (such as video link, teleconferencing or
in writing).
62.
Subsection (8) requires the court to give the owner of the animals concerned the
opportunity to make representations to the court prior to making a seizure order.
63.
Subsection (9) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses incurred when determining whether to make a seizure order.
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64.
Subsection (9A) provides for the making of an interim order pending the final
determination of a seizure order. The court may make an interim order in relation to the keeping
of an animal before the application for a seizure order is determined and until such time as all
appeals are dealt with. Subsection (9B) provides that subsections (5), (6)(a) and (9) which relate
to seizure orders also apply to interim orders.
65.
Subsection (10) provides that the disqualified person or any person who entered process
prior to the making of the order may appeal to the Sheriff Principal against the order.
66.
Subsection (1) of section 28H suspends the operation of any deprivation or seizure order
until the period for appeal against the order and conviction have expired and any appeal has been
withdrawn or determined.
67.
Subsection (2) provides that where the operation of an order is suspended or decree has
not been extracted the court may make an order making interim provision in relation the keeping
of the animal affected. Subsection (3) provides that an interim order may include the provisions
already stated in section 28G(5)(a) and (b) and section 28G(6)(a).
68.
Subsection (4) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses when determining whether or how to make an interim order
Section 10 – Livestock genotypes: specification, breeding and slaughter
69.
Section 10 of the Bill (inserting Part 2B into the 1981 Act) deals with Transmissible
Spongiform Encephalopathies (TSEs). A TSE is a disease which causes changes to the brain and
nervous system of an animal leading to death. Whilst scientific knowledge in relation to genetic
control of TSEs is limited to sheep at the present time, section 10 provides power to deal with
TSEs in other species of livestock (a definition is given in section 36X of Part 2B) if necessary
and where scientifically possible.
70.
There is presently no vaccine or cure for TSEs. It is currently possible to identify
whether sheep are naturally resistant or susceptible to Scrapie (a TSE of sheep and goats) by
testing a blood sample or tissue containing the animal’s DNA and thereby discovering its
genotype which is the genetic constitution of an organism. Control of TSEs in sheep is possible
by selective breeding to increase the levels of natural genetic resistance. The provisions of Part
2B will enable similar steps to be taken for other livestock species as scientific knowledge
increases.
71.
The new Part 2B of the 1981 Act provides powers to: specify TSE susceptible livestock
genotypes; ascertain, by sampling, genotypes and identify livestock; place restrictions on
breeding; review the above restrictions; enforce the restrictions if not complied with; slaughter
livestock susceptible to TSEs; gain entry to premises; and to pay compensation compulsorily in
certain circumstances. It also makes it an offence to fail to comply with restrictions or
requirements without reasonable excuse, or to do certain other things.
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72.
Section 36N allows the Scottish Ministers by order to specify livestock genotypes if they
are satisfied that an animal of a particular livestock genotype has (or has had) a form of TSE
(whether in Scotland or elsewhere). If it is appropriate they may also specify the form of TSE
concerned. It is envisaged that this power would be used where an outbreak of TSE had
occurred and it was known that a particular livestock genotype was susceptible to that TSE.
73.
Section 36O provides Scottish Ministers with regulation making powers, by statutory
instrument, to make provision requiring keepers of livestock to allow an inspector to obtain a
sample from an animal to enable its genotype to be identified, to administer or otherwise attach
an identification device to a livestock species and to make record keeping requirements.
74.
Section 36P applies to livestock whose genotype has been specified under section 36N.
Restriction notices, applicable to the circumstances of the case, may be issued to prevent the
using of livestock, its semen, eggs or embryos in connection with breeding. The semen, eggs or
embryos must be destroyed. The owner must arrange for the creature to which the notice applies
to be castrated, sterilised or slaughtered. This will enable a breeding programme to be set up
where livestock would be used to produce offspring which are resistant to TSEs. The Scottish
Ministers, under certain exceptional circumstances, may allow breeding with more susceptible
genotypes if for example the breed is in danger of extinction.
75.
Section 36Q makes provision for persons in receipt of a restriction notice to request a
review of the restriction notice.
76.
Section 36R applies if the Scottish Ministers are satisfied that an owner has not complied
either entirely or in part with a restriction notice except where a review under section 36Q is still
ongoing or has been successful. The Scottish Ministers may take such reasonable steps as they
consider appropriate to secure compliance. In particular they may cause to be destroyed eggs,
semen or embryos and may also have livestock castrated, sterilised or slaughtered.
77.
Section 36S makes it an offence for a person to: sell or transfer livestock, semen, eggs or
embryos to which a notice applies; fail without reasonable excuse to comply with a restriction
notice; use any semen, eggs or embryos which the person knows, or ought reasonably to know,
to have been taken from livestock to which a restriction notice applies; fail, without reasonable
excuse, to comply with any provision of regulations made under section 36O; or fail to give an
inspector such assistance or information as the inspector may reasonably request in connection
with the exercise by the inspector of any of the inspector’s functions under this Part. Where the
person seeks to rely on the defence of reasonable excuse the onus is put on them to prove - on
balance of probabilities - the facts which underpin that defence.
78.
Section 36T provides that the Scottish Ministers may cause to be slaughtered, with a view
to preventing the spread of any form of TSE, livestock whose genotype has been specified by
virtue of section 36N in relation to the form of TSE concerned. The Scottish Ministers may also
cause to be slaughtered, to prevent the spread of any form of any TSE, livestock whose genotype
has not been ascertained either due to matters of urgency or that the science does not enable the
genotype to be identified.
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79.
Section 36U provides for an inspector to enter premises to ascertain whether a power
conferred under Part 2B should be exercised. Inspectors must if required produce evidence of
their authority to do this. Any power of entry must be exercised at a reasonable hour unless the
inspector thinks the case is one of urgency (see section 62G(5)) and in relation to the power to
enter premises used exclusively as a dwelling house, 24 hours’ notice of the intended entry is to
be given unless the case is one of urgency (see section 62G(4)). The provisions of section 62H
(warrants) and section 62I (entry and warrants: supplementary) (see below) also apply to this
power of entry.
80.
Section 36V provides for the paying of compensation (by order, subject to negative
resolution of the Scottish Parliament) for livestock slaughtered and property which has been
destroyed by virtue of the restriction notice or by virtue of section 36R or livestock slaughtered
by virtue of section 36T(1). The order may make different provision for different cases or
classes of case.
Section 11 – Powers of entry etc.
81.
Section 11 inserts new sections 62G (Powers of entry: Scotland), 62H (Warrants) and 62I
(Entry and warrants: supplementary) into the 1981 Act. In order to prevent or limit a fast
spreading animal disease, it may be necessary to enter land or premises to take action. Entry
may be necessary as a matter of urgency because of the nature of the disease.
82.

The 1981 Act contains a number of powers relating to the entry of land or premises.

83.
Section 62G provides an explicit power of entry for the purpose of ascertaining whether a
power to slaughter, conferred by or under any provision mentioned in subsection (2), should be
exercised or doing anything in pursuance of, for the purpose of, or in connection with, the
exercise of that power. In relation to the power to enter premises used exclusively as a dwelling
house, 24 hours’ notice of the intended entry is to be given unless the case is one of urgency.
84.
Section 62H makes provision for the issuing of warrants by a sheriff or justice of the
peace and the conditions which must be satisfied to obtain a warrant. Where the conditions are
satisfied a sheriff or justice of the peace may issue a warrant authorising an inspector appointed
or authorised by the Scottish Ministers to enter, if necessary using reasonable force, any
premises to ascertain whether a power conferred by or under the 1981 Act should be exercised or
doing anything in pursuance of, or in connection with, the exercise of that power. A warrant
must be executed at a reasonable hour unless the inspector thinks the case is one of urgency.
85.
Section 62I contains supplementary provisions where an inspector enters any premises
under the powers conferred by or under the 1981 Act or under a warrant under section 62H
including the provision that the inspector may take such persons or equipment as the inspector
considers necessary. It also includes a provision for the inspector to require assistance by any
person on the premises as detailed in subsection (4). If the inspector enters any unoccupied
premises the inspector must leave the premises as secure as the inspector found them.
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Section 12 – Inspection of vehicles
86.
Section 12 (inserting section 65B into the 1981 Act) provides a power to enable an
inspector who is accompanied by a constable in uniform to stop, detain and inspect any vehicle
within an infected place or area (as defined by section 17 of the Act) to ascertain compliance
with any provision under the 1981 Act, any order made under the 1981 Act, any regulation of
any local authority made under an order, or any regulations of the Scottish Ministers under that
Act. This power would be used as necessary to help ensure containment of a fast spreading
disease.
Section 13 – Penalties and time limits
87.
Section 13 of the Bill (substituting section 75 of the 1981 Act) revises and brings up-todate the penalties (financial and/or custodial) for existing animal health offences committed
under the 1981 Act and for the new offences detailed in the Bill where a penalty is not specified
by any other provision of the 1981 Act.
88.
Subsection (2) provides that a person who commits an offence is liable on summary
conviction to imprisonment up to 6 months or to a fine up to level 5 (currently £5000) on the
standard scale or to both.
89.
Subsection (3) extends the time limits within which prosecutions for offences under the
1981 Act can be brought. It provides that an offence may be brought within the period of 6
months from the date on which evidence of that offence came to the knowledge of the
prosecutor, provided this is within 3 years of the date on which the offence was committed
(subsection (4)).
90.
Subsections (5) and (6) provide further clarification on the issues of continuous
contravention, and when proceedings are viewed to be commenced.
PART 2 – ANIMAL WELFARE
Section 14 – Animals to which this Part applies
91.
This section provides the definition of “animal” for the purposes of Part 2 of the Bill.
This is necessary at the outset as the definition of the term “animal” can potentially be extremely
wide. For example, a zoologist might classify a microbe as an “animal”. For the purposes of
this Part the term “animal” means a vertebrate other than a man. Therefore insects are not
“animals” for the purposes of this Part.
92.
Given the potentially wide definition of “animal”, the welfare provisions in the Bill refer
to two further refined groups of animals which are:
(a)
“protected animals” are identifiable by domestication, control of man or captivity
(this would include livestock and exotic captive animals, such as penguins in a zoo and
feral cats as they are commonly domesticated in the British Islands); and
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(b)
“animals for which a person is responsible” the emphasis is on the human
responsible rather than the animal (this would again include livestock and exotic captive
animals).
93.
Subsection (2) provides that the provisions in Part 2 do not apply to an animal while it is
in its foetal or embryonic form.
94.
Subsection (3) provides that the Scottish Ministers will be able to make regulations to
change this definition so that it can be extended to include invertebrates of any description or an
animal at an earlier stage of its development.
95.
Subsection (4) provides that the Scottish Ministers can only invoke this power once
satisfied, on the basis of scientific evidence, that other creatures are capable of experiencing pain
or suffering. This approach will enable the definition to be amended in line with scientific
developments and knowledge, and without recourse to primary legislation.
96.
Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations to amend the definition of animal under this section.
Section 15 – Protected animals
97.
By defining the meanings of “protected animal” and “person responsible for an animal”,
this section and section 16 set the boundary of the application of the principal offences under the
Bill. For example, the offence of causing unnecessary suffering under section 17(1) extends to
“protected animals” and makes it an offence for any person, by their actions to cause suffering to
a protected animal. Therefore, it is not an offence under this provision to cause unnecessary
suffering to a wild animal living in a wild state, because such an animal is outwith the definition
of “protected animal”. Animals not under the control of man and that are of a kind commonly
domesticated in the British Islands, such as feral cats, sheep, goats or ponies are covered by the
definition of “protected animal”. The term “British Islands” is defined in section 15(2). The
welfare of animals which are not “protected animals” is covered by other legislation such as the
Wildlife and Countryside Act 1981 and the Wild Mammals Protection Act 1996.
98.
Animals that are not of a kind commonly domesticated in the British Islands are only
“protected animals” if they are under the control of man or are not living in the wild. The
expression “under the control of man” is intended to be a broader expression than “captive
animal”, which is the expression used in an equivalent context in the Protection of Animals
(Scotland) Act 1912 (“the 1912 Act”).
99.
The alternative of “not living in a wild state” is intended to cover circumstances where a
captive animal escapes. This would cover, for example, an ostrich escaping from a zoo. The
ostrich would not be commonly domesticated in the British Islands, nor would it be under the
control of man (as it had escaped). However, although it had escaped, it would not be living in a
“wild state” and therefore would continue to be considered as a “protected animal”.
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Section 16 – Responsibility for animals
100. The welfare provisions of the Bill distinguish between the duties owed towards an animal
by the man in the street and a person who is responsible for an animal. Naturally, the duties of
the responsible person are greater. In order that it is clear whether a person is responsible for an
animal or not, section 16 makes specific provision as to who is the “person responsible for an
animal” for the purposes of the animal welfare provisions of the Bill.
101. Responsibility for an animal is only intended to arise where a person can be said to have
assumed responsibility for its day-to-day care, or for a specific purpose, or by virtue of owning
it. The owner is always to be regarded as responsible for an animal. But, in addition, a person
who is in charge of the animal is also responsible for it. This applies whether the person owns or
is in charge of the animal on a temporary or permanent basis. If an animal is abandoned, the
person responsible for it continues to be responsible for the animal even after it has been
abandoned.
102. Where a person under 16 years of age is responsible for an animal, the person who has
care and control of that young person is also responsible for their animal (subsection (4)). This
seeks to ensure that an adult can normally be identified as the responsible person for an animal.
103. As noted above, responsibility for animals is a key concept in the welfare provisions,
particularly in determining a person’s duties in relation to sections 17 (unnecessary suffering), 18
(mutilation), 19 (cruel operations) 20 (administration of poisons), 22 (ensuring the welfare of
animals), 22A (care notices) and 26 (abandonment). Similarly, the regulation-making power in
section 23 (provision for ensuring welfare) can be exercised only in relation to animals for which
a person is responsible. The same is true for the provisions allowing for the making of
regulations about licensing and registration under section 24.
Section 17 – Unnecessary suffering
104. This section sets out the circumstances in which a person who causes a protected animal
to suffer commits an offence. Unnecessary suffering can be caused in two ways: either by taking
action which causes unnecessary suffering, or by failing to take steps to prevent unnecessary
suffering. The concept of ‘unnecessary suffering’ is central to the legal definition of cruelty and
was previously included in the 1912 Act. The infliction of pain, even if extreme, is not in itself
sufficient to constitute unnecessary suffering, as pain may be caused for beneficial reasons such
as in surgery or medicine. Therefore consideration must be given to whether pain or suffering is
necessary.
105. Subsection 17(1) provides that it will be an offence to cause by an act physical or mental
suffering to a protected animal where this is unnecessary and the person committing the act knew
or could reasonably be supposed to know that the act would cause, or would be likely to cause
suffering
106. Subsection 17(2) provides that a person who is responsible for an animal commits an
offence if they cause by an act or omission unnecessary suffering to their animal and the person
responsible for the animal knew or could reasonably be supposed to know that the act or
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omission would cause, or would be likely to cause suffering. It will not be necessary to prove
that an accused person actually knew their act or failure to act would cause suffering, but only
that they ought to have known
107. Subsection 17(3) provides that a person who is responsible for an animal commits an
offence if they let another person cause their animal to unnecessarily suffer by an act or by an
omission and that person permits that to happen or fails to take reasonable steps to prevent
someone from so doing. It will not be necessary to prove that an accused person actually knew
their act or failure to act would cause suffering.
108. Subsection 17(4) sets out non-exhaustive considerations to which the courts should have
regard to in determining whether the suffering is unnecessary. Considerations focus on the
necessity, proportionality, humanity and competence of the conduct. The court should take all
relevant considerations into account, weighing them against each other as appropriate. Where
suffering occurs, but the person responsible for the animal complied with any regulations,
licence or code of practice, an offence will not normally be committed.
109. Subsection 17(5) provides that nothing in this section applies to the appropriate and
humane destruction of an animal. However the infliction of suffering over and above that
necessarily caused by appropriate and humane destruction is not exempt.
Section 18 – Mutilation
110. This section prohibits the mutilation of any protected animal unless it is for medical
treatment or the procedure has been exempted from this prohibition by regulations made under
this section. Subsection (6) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations under this section.
111. Prohibited procedures are those which involve interference with the sensitive tissues or
bone structure of the animal, for example, tail docking, castration and dehorning. Subsection (5)
provides that this section does not apply to certain procedures to be specified in regulations. It is
intended that normal farming practices (such as castration of lambs) will be permitted under
regulations made under this section.
112. The definition of “carrying-out of a prohibited procedure” referred to in subsection 18(4)
is based on the definition of “mutilation” adopted by Royal College of Veterinary Surgeons.
Section 19 – Cruel operations
113. This provision supersedes section 1(1)(e) of the 1912 Act. Subsection (1) makes it an
offence for a person to perform an operation on a protected animal without due care and
humanity. It is not necessary to prove that the animal actually suffered to establish liability.
114. Subsection (2) provides that if a person who is responsible for an animal permits another
person to perform an operation on that animal without due care and humanity or fails to take
reasonable steps to prevent that from happening, then an offence is committed. Subsection (3)
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states that this section is subject to the Protection of Animals (Anaesthetics) Act 1954 (see
amendment to Protection of Animals (Anaesthetics) Act 1954 in schedule 2 to the Bill).
Section 20 – Administration of poisons etc.
115. This section makes it an offence, without lawful authority or reasonable excuse, to
knowingly administer to, or cause to be taken by, a protected animal any harmful substances. In
other words, it would not be an offence for a veterinary surgeon to administer drugs which have
potentially harmful side effects to an animal, however it would be an offence to feed a protected
animal rat poison. (This is not intended to apply in the case of vermin as they are not considered
protected animals.)
116. Under subsection 20(2), where a person is responsible for an animal, they must not
permit another person to administer a poisonous or injurious substance or drug to that animal, or
to cause such a substance or drug to be taken by that animal unless that person has a lawful
authority or excuse. Where a person knows a drug or substance to be injurious or poisonous that
person must take reasonable steps to prevent any other person administering to any animal, for
which the first person is responsible, that drug or substance or causing that drug or substance to
be taken by that animal.
117. Under this section it is not necessary to show that the animal did in fact suffer as a result
of the prohibited action in order to establish liability. But it is necessary to show that the person
accused of the offence knew the poisonous nature of the substance administered to the animal.
118. Subsection 20(3) provides for the offences in subsections 20(1) and (2) to apply in cases
where substances that are otherwise harmless have been administered in a harmful quantity or by
a harmful method. An example of this would be allowing a sheep to ingest sheep dip (a
substance which would not be harmful to a sheep if used externally as intended) in the
knowledge that this would be harmful to the sheep.
Section 21 – Animal fights
119. This section creates specific offences in relation to animal fights. In the 1912 Act
provisions relating to animals fights were subsumed under the general heading of “offences of
cruelty”. It is intended that anything done by a person in connection with an animal fight which
would amount to a criminal offence under the existing law, will continue to amount to a criminal
offence under the new provision.
120. The offences under section 21 replace the offences under section 1(1)(c), 5A and 5B of
the 1912 Act.
121. Subsections 21(1) and (2) penalise various forms of involvement in animal fights. The
majority of the specific offences contained in the 1912 Act such as advertising a fight, allowing
premises to be used, and accepting money for admission to an animal fight are covered by
subsection (2)(a) to (d). Some of the offences under this section can be committed without a
fight having taken place, for example the offence of making arrangements for an animal fight
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would not depend on the fight subsequently taking place. An animal fight could be arranged
which is later cancelled.
122. Subsection (3A) sets out offences in relation to the video recording of an animal fight. It
will be an offence to supply or publish a video recording of an animal fight, to show a video
recording of an animal fight to another person, or to possess a video recording of an animal fight
with the intention of supplying it to another person.
123. Subsection (3B) restricts the offences created by subsection (3A) to video recordings of
an animal fight which took place in Great Britain after the date on which subsection (3B) comes
into force.
124. Subsection (3C) provides that subsection (3A) does not apply to anything done by way of
broadcasting, anything done for the purposes or in connection with law enforcement, and
anything done in the course of any other lawful activity done in the public interest or with a view
to the public interest being served. In consequence, no offence is committed under
subsection (3A) where the thing done falls within subsection (3C).
125. Subsection (3D) provides definitions for terms used in the above subsections in relation
to video recordings of animal fights.
126. Subsection 21(5) defines an animal fight as an occasion on which a protected animal is
placed with an animal or with a human for the purpose of fighting, wrestling or baiting. This
means that an animal fight will be deemed to have taken place, even if both animals are wild
animals, as the definition of protected animal in section 15 includes any animal under the control
of man whether on a permanent or temporary basis.
Section 22 – Ensuring welfare of animals
127. The welfare offence in this section and the regulation-making power in section 23 of the
Bill replace provisions in the Agriculture (Miscellaneous Provisions) Act 1968 and extend a
similar level of protection to both farmed and non-farmed animals. Where someone is
responsible for an animal, they have a duty to take such steps as are reasonable in all the
circumstances to ensure its needs are met to the extent required by good practice (subsection
(1)).
128. In considering whether a person has complied with section 22, the court is required to
take into account all relevant circumstances. However, for the avoidance of doubt, subsection (2)
specifies certain matters which the court is to take into consideration when deciding whether a
person has committed an offence, namely, “any lawful purpose for which the animal is kept” and
“any lawful activity undertaken in relation to the animal”. This provision recognises that some
lawful practices may prevent or hinder a person from ensuring that certain welfare needs are met,
and requires the court to take that into account when considering what is reasonable in the
circumstances of each case. For example, a dog used for search and rescue purposes may be
placed in a dangerous situation and such an activity would not give rise to an offence under
subsection (2).
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129. Subsection (3) lists examples of the needs of an animal for the purpose of this section.
This list is not exhaustive.
130. Subsection (4) makes clear that the killing of an animal is not in itself inconsistent with
the duty to ensure its welfare if it is done in an appropriate and humane manner.
Section 22A – Care notices
131. Section 22A provides inspectors appointed or authorised under the Bill with the
discretion to serve a care notice on a person responsible for an animal if that person is failing to
secure the welfare of the animal and it appears to the inspector that this failure constitutes an
offence under section 22. This provision recognises that there may be occasions when an
inspector does not wish to pursue a prosecution immediately under section 22, and provides the
opportunity to allow the person responsible for the animal to rectify the situation within a fixed
period of time.
132. Subsection (2) outlines the information which must be included in a care notice. A care
notice must specify the nature of the failure along with the reason that it appears to constitute an
offence under section 22, and also the date on which the failure came to the notice of the
inspector.
133. Once a care notice is served it will not be possible to prosecute the person who has been
served with the notice for an offence under section 22 or for failure to comply with the care
notice until the compliance period (set out in the care notice) has expired. Subsection (4)
provides that where a person complies with a care notice no proceedings for the offence
specified in the care notice may be taken in respect of the default period.
134. The compliance period of the notice is flexible. The inspector could specify a short time
period (e.g. 24 hours) for urgent action to be taken or a longer period (e.g. 4 weeks) for a longer
term solution. Subsection (6) provides the inspector with the flexibility to extend the compliance
period.
135. Subsection (7) provides it is an offence to fail to comply in a material regard with a care
notice without reasonable excuse.
Section 23 – Provision for securing welfare
136. Section 23 enables the Scottish Ministers to make regulations to secure the welfare of
animals and their progeny, for which a person is responsible. The inclusion of progeny in this
section enables regulations to be made governing animal breeding to protect the progeny as well
as the parent.
137. Subsection (2) provides a non-exhaustive list of the type of provision which may be made
in such regulations. The list includes requirements or prohibitions, provision for enforcement,
provision in relation to offences and post conviction orders. Subsection (3) provides a nonexhaustive list of the matters to which requirements and prohibitions may relate and provides
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examples of the issues which may be addressed in such regulations including the prevention of
suffering, the breeding and rearing of animals and the transportation of animals.
138. The power in subsection (2)(d) to apply a “post-conviction order” (as outlined in sections
35 to 39) in relation to an offence under the regulations enables the regulations to provide that
conviction for certain offences may lead to consequences such as being disqualified from owning
and keeping animals.
139. Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations under this section.
Section 24 – Licensing etc. of activities involving animals
140. Section 24 makes provision enabling the Scottish Ministers to make regulations for the
introduction of licensing and registration regimes in relation to activities involving animals for
which a person is responsible for the purposes of securing the welfare of animals. It is intended
that, with a view to securing animal welfare, certain activities involving animals for which a
person is responsible (such as pet shops, animal boarding establishments, livery yards and riding
establishments) will be made subject to a requirement that the person carrying out the activity be
either licensed by, or registered with, a local authority or the Scottish Ministers. At present,
licensing regimes contain many identical or similar provisions and are to be found in a variety of
statutes and secondary legislation.
141. It is intended that registration would be used in cases where it is necessary for the
enforcement authority to know of the existence and location of organisations or individuals who
are keeping specific animals or carrying out particular activities. Registration may be required
where it is considered that the additional controls and costs of a licensing regime are either
unnecessary or would be unduly burdensome.
142. Subsection (4) sets out the types of provision that regulations for both licensing and
registration may include: enforcement; the creation of offences; the imposition of penalties;
post-conviction orders; the conferring of powers on specified individuals (such as powers of
entry, search, inspection and seizure in connection with breaches and suspected breaches of
provisions of the regulations); the creation of an offence of obstructing a person who is
exercising their powers under this section; and for exemptions from or qualifications to an
offence under the regulations.
143. Subsection (5) provides that the Scottish Ministers may by regulations make provisions
about licences and registration for the purposes of this section.
144. Subsections (6) to (8) provide that the Scottish Ministers can set out procedures relating
to: granting and refusing applications; qualifications to be held by applicants; other matters that
are to be taken into account when considering applications; the conditions that are to be set out in
the licence or registration; the suspension or revocation of a licence or registration; appeals; and
the making provision for fees or other charges.
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Section 25 – Prohibition on keeping certain animals
145. This section gives the Scottish Ministers power to make regulations for animal welfare
purposes to prohibit the keeping of certain types of animals at domestic or other premises.
“Domestic premises” are defined as premises or a part of premises used exclusively as a
dwelling house including any land or structure belonging to or enjoyed with or adjacent to the
house. Subsection (2) allows the Scottish Ministers to define the meaning of “other premises” by
regulations. A distinction is made between domestic and other premises as the facilities which
can be provided for an animal can vary greatly between a small flat and a safari park. Subsection
(2)(a) excludes zoos licensed under section 1 of the Zoo Licensing Act 1981 from the premises
in respect of which regulations prohibiting the keeping of an animal may be made under
section 25(1)(b). Subsection (4) sets out examples of the types of provision which may be
included in the subsequent regulations. These include provision for enforcement, offences,
penalties, post-conviction orders, the conferring of powers on specified individuals (such as
powers of entry, search, inspection, and seizure) and for provision for exemptions or exceptions
to the regulations.
146. Subsection (4A) provides that the Scottish Ministers must have regard to whether
adequate care is capable of being made and likely to be made for animals at the type of premises
concerned before prohibiting the keeping of animals on such premises.
147. Subsection (5) imposes a duty on the Scottish Ministers to consult interested persons
before introducing regulations under this section.
Section 26 – Abandonment
148. This section provides a specific offence of abandonment. The Bill provides that a person
commits this offence in two ways: in subsection (1), if they abandon an animal for which they
are responsible in circumstances likely to cause it unnecessary suffering; and in subsection (2) if
they leave unattended an animal for which they are responsible and fail to make adequate
provision for its welfare. The latter provision is intended to cover a situation where an animal is
not abandoned on a permanent basis but is left without adequate provision being made for its
welfare.
149. Subsection (3) provides a non-exhaustive list of the factors that the court is to have regard
to when considering whether adequate provision has been made for the animal. These include
the kind of animal, its age, state of health, the length of time for which it has been left and its
requirements for food, water, shelter and warmth.
Section 27 – Sale of animals to children
150. At present, children as young as 12 are legally able to buy an animal and may do so with
neither parental consent nor knowledge.
151. Subsection (1) makes it an offence for a person to sell an animal to a person under the age
of 16 years.
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152. Subsection (2) provides a defence if the seller believed that the purchaser was 16 or over
and was either shown evidence of the purchaser’s age or had no reasonable cause to suspect from
the purchaser’s appearance that they were under 16.
Section 28 – Offering animals as prizes
153. At present, people are legally able to offer animals as prizes. This section creates an
offence where a person offers or gives another person an animal as a prize with the only
exception being where the prize is given within a family context. Under the Bill it will be an
offence to offer or give goldfish in bags at funfairs. However where a parent decides to give a
dog to their child as a prize for success in exams or at a family event, that would not constitute
an offence.
Section 29 – Taking possession of animals
154. This section makes provision as to the steps which an inspector or constable may take
where they find a protected animal which appears to be suffering. Subsection (1) allows an
inspector or constable who finds a protected animal suffering to take steps that need to be taken
immediately to alleviate the animal’s suffering. Subsection (1A) specifies that subsection (1)
does not authorise the destruction of a protected animal, which is dealt with in section 32. See
section 15 for the definition of “protected animal” and section 44 for the definition of
“inspector”. Relevant powers of entry are conferred by schedule 1.
155. Subsection (2) gives an inspector or constable the right to take possession of a protected
animal if a veterinary surgeon certifies that the animal is suffering or likely to suffer. In order to
reach an opinion in this regard, the veterinary surgeon may examine and take samples from the
animal (subsection (7)). Subsection (3) allows an inspector or constable to take this step without
veterinary certification if it appears that the animal is suffering or likely to suffer and it is
reasonable not to seek the assistance of, or wait for, a vet. This would apply to circumstances
when the action required is urgent, such as discovering an animal in danger of dehydration in a
vehicle in direct sunshine. Subsection (3A) provides that an inspector may also take into
possession any dependent offspring. For example if it appears that a bitch with a young litter of
puppies is suffering, then the bitch and the puppies could be taken into possession to ensure that
the puppies’ welfare needs can continue to be met.
156. Subsection (4) provides that where an inspector or constable has taken possession of an
animal, an inspector or constable may remove it, or arrange for it to be removed, to a place of
safety (such as an animal welfare centre). Alternatively, they may care for the animal at the place
where it was found (in which case they can make use of any equipment taken or found at the
place, see subsection (6)). Subsection (5) allows that where an animal is removed, the inspector
or constable may use a mark, microchip or other method to identify the animal.
157. Subsection (9) provides that any reasonable expenses incurred by an inspector or
constable in taking steps to alleviate suffering or taking possession of an animal under this
section can be recovered from the owner or other person responsible for that animal.
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158. Schedule 1 paragraph 15(1)(a) makes it an offence for a person to intentionally obstruct
an inspector or constable from using any of the powers conferred on him by this section.
Section 30 – Release orders where animals taken
159. Section 30 makes provision for a court, on summary application by the owner or any
other person appearing to the court to have sufficient concern for the animal, to make an order as
to the person to whom an animal taken under the previous section is to be delivered.
160. Subsection (3) describes who is entitled to be heard in relation to such an application.
These are the owner, an inspector, a constable who took the animal into possession and is caring
for the animal or arranged for its care, a person with whom an arrangement for the care of the
animal has been made and who is authorised to be heard by the Scottish Ministers in relation to
the application, and a person who appears to the court to have a sufficient concern for the animal.
161. In determining what order to make, the court must take into consideration the desirability
of protecting the value of the animal and of avoiding any increase in the expenses which may
need to be reimbursed by a person responsible for the animal.
Section 31 – Disposal orders where animals taken
162. This section sets out the disposal orders which a court can make in relation to animals
that have been taken into possession under section 29. The court may order that specified
treatment be administered to an animal, and/or order that the animal be: destroyed; sold or;
disposed of in another manner (subsection (1)).
163. Subsection (4) specifies the persons who are entitled to make an application to the court
under this section (the owner, an inspector, a constable who took the animal into possession and
is caring for the animal or arranged for its care, a person with whom an arrangement for the care
of the animal has been made and who is authorised by the Scottish Ministers to make the
application and any other person appearing to the court to have sufficient concern for the
animal).
164. Subsection (5) specifies the persons entitled to be heard in relation to such an application.
These are broadly the same as those entitled to make an application to the court. In addition, a
person with whom an arrangement for the care of the animal has been made under section 29
may be heard if they have been authorised by the Scottish Ministers. Subsection (6) provides that
the court may not make a disposal order involving the destruction of an animal unless it is
satisfied on the evidence of a veterinary surgeon (given orally or in writing) that destruction
would be in the interests of the animal.
165. In addition, before a court makes an order under this section, it must give the owner of
the animal the opportunity to make representations unless it is not practicable to do so
(subsection (7)).
166. Subsection (8) provides that in determining what order (if any) to make, the court must
have regard to the desirability of protecting the value of the animal, and of avoiding any increase
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in the expenses which may need to be reimbursed by a person responsible for the animal. The
order made by the court may appoint a person to carry out the terms of the order, make provision
for the reimbursement of any expenses and make other provision as appropriate (subsections (2)
and (3)).
167. Subsection (9) provides that if the owner of the animal is subject to any liability under
section 29 or subsection (3) of this section, any sum due to the owner from any proceeds of the
sale of the animal under this section may be used to repay that liability.
168. Schedule 1 paragraph 15(1)(b) makes it an offence for a person to intentionally obstruct
an inspector or constable from using any of the powers conferred on him by subsection (1) of
this section.
Section 32 – Resort to destruction of animals
169. This section replaces and modernises the power currently contained in section 10 of the
1912 Act.
170. In terms of subsection (1), an inspector or constable may destroy or make arrangements
for the destruction of a protected animal where a veterinary surgeon certifies the condition of the
animal is such that destruction is appropriate. Subsection (3) allows a veterinary surgeon to
examine and take samples from an animal with a view to forming an opinion in this regard.
171. In terms of subsection (2), an inspector or constable may destroy an animal without
veterinary certification if the following conditions are met: (a) it appears that the condition of the
animal is such that there is no reasonable alternative to destroying it and; (b) it is reasonable in
the circumstances not to seek or wait for veterinary advice.
172. Subsection (4) provides that any reasonable expenses incurred by an inspector or a
constable in destroying an animal are recoverable from the owner or other person responsible for
the animal.
173. Schedule 1 paragraph 15(1)(c) makes it an offence for a person to intentionally obstruct a
person exercising a power conferred by this section.
Section 33 – Animal welfare bodies
174. Section 33 provides a regulation-making power to allow the Scottish Ministers to
establish a body to provide them and such other persons as the Scottish Ministers may direct
with advice on such animal welfare issues as are specified in regulations.
175. Subsection (2) provides that the Scottish Ministers can also issue regulations in order to
facilitate or improve co-ordination between bodies which have functions relating to the welfare
of animals.

25


219

This document relates to the Animal Health and Welfare (Scotland) Bill as amended at
Stage 2 (SP Bill 47A)
Section 34 – Animal welfare codes
176. Codes of practice are already widely used to promote the welfare of farmed animals and
the Bill provides for their use to be extended to non-farmed animals. The existing codes on the
welfare of farmed animals (which have been made under section 3 of the Agriculture
(Miscellaneous Provisions) Act 1968) will continue in force for the time being even after the
new provisions come into force.
177. This section gives Scottish Ministers the power, after appropriate consultation, and
subject to the approval of Parliament, to issue and revise codes which provide practical guidance
in relation to the provisions of the animal welfare part of the Bill or regulations made under that
part. Subsection (6) makes provision regarding the publicising of any animal welfare code made
under this section.
178. Subsections (6A) and (6B) provide that an animal welfare code when being laid or
revoked is subject to affirmative Parliamentary procedure.
179. Whilst failure to comply with a provision of an animal welfare code is not in itself an
offence (subsection (7)), the courts can refer to the appropriate codes when making a judgement
as to whether an offence has been committed under the welfare provisions of the Bill or
regulations made under section 23 or 24 (subsection (8)). Owners and keepers of animals may
therefore find the codes a useful resource by which to inform their understanding of acceptable
welfare standards.
Section 35 – Deprivation orders
180. This section enables a court on convicting a person of a relevant offence to make an
order, in addition to or instead of any other penalty, depriving an animal owner of possession or
ownership (or both) of an animal. Section 35(9) requires the court, where practicable, to allow
the owner an opportunity to make representations before the court makes an order. The animal
in respect of which the order can be made is the animal in relation to which the offence was
committed. In the case of animal fights, section 21(4) provides that this is the animal involved in
the animal fight concerned. Section 35(8) requires the court to be satisfied, before ordering the
destruction of animal, that the making of such an order is in the interests of the animal to which
it applies except in the case of an offence under section 21 (animal fights).
181. The relevant offences, conviction of which can give rise to the making of such an order
are (a) causing unnecessary suffering, (section 17), (b) mutilation (section 18), (c) cruel
operations (section 19), (d) administration of poisons (section 20), (e) animal fights (section 21),
(f) failing to ensure the welfare of an animal (section 22), (g) abandonment (section 26) and (h)
owning or keeping an animal in breach of a disqualification order (section 36).
182. Subsection (2) provides as to the order which the court has power to make in terms of
subsection (1). It is an order which deprives the offender of ownership or possession (or both) of
the animals to which it relates and also orders the destruction, sale or other disposal of the
animal. Subsection (5) allows the order also to make provision in respect of the offspring of the
animal.
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183. Subsection (3) provides that the court has to explain its reasons for not making a
deprivation order except where it has imposed a disqualification order under section 36.
184. Subsection (6) makes further provision as to what can be included in a deprivation order.
This includes the provision for appointing someone to carry out the deprivation order, requiring
delivery of relevant animals, conferring powers of entry on the person appointed to carry out the
order and such other provision as the court considers appropriate.
185. Subsection (8) allows a veterinary surgeon to provide evidence in relation to the
destruction of an animal, either orally or in writing, before a deprivation order is made by a
court. Therefore a veterinary surgeon does not necessarily require to attend the court in person
but can provide evidence via alternative methods (such as video link, teleconferencing or in
writing).
Section 36 – Disqualification orders
186. This section enables a court on convicting a person of a relevant offence to make an order
in addition to, or instead of, any other penalty and disqualifying that person from one or more
activities relating to animals.
187. The relevant offences, conviction of which can gives rise to the making of such an order,
are (a) causing unnecessary suffering (section 17), (b) mutilation (section 18), (c) cruel
operations (section 19) (d) administration of poisons (section 20), (e) animal fights (section 21),
(f) failing to ensure the welfare of an animal (section 22), and (g) abandonment (section 26).
188. A disqualification order disqualifies a person from participating in one or more of a range
of animal-related activities. These activities are: owning and keeping animals; dealing in
animals; transporting animals; working with or using animals; riding or driving animals;
providing any service relating to animals which involves taking possession of animals (this could
include dog walking or pet grooming businesses); taking possession of an animal for the purpose
of an activity in respect of which one of the foregoing disqualifications is imposed; and taking
charge of animals for any, or any other, purpose.
189. Subsection (3) provides that disqualification from any animal-related activity disqualifies
the person subject to the order from any participation in that activity. Paragraphs (a), (b) and (c)
give examples of the kind of participation from which a person subject to an order is
disqualified.
190. Subsection (3A) provides an exception where a disqualification order includes
disqualification from taking charge of animals for any (or any other) purpose under
subsection (2)(h). A person subject to such a disqualification may take charge of an animal if no
other arrangements for its care are reasonably available and the disqualified person takes charge
of the animal, with the consent of the owner for the purposes of caring for the animal, or for the
purpose of alleviating suffering.
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191. Subsection (4) provides that the court has to state its reasons for not making a
disqualification order on convicting a person of a relevant offence.
192. Subsection (6) provides that disqualification may be imposed in relation to animals
generally or animals of a particular kind. Thus a court may, for example, use its discretion under
this subsection to disqualify a person who has been convicted for failure to ensure the welfare of
livestock only from keeping livestock, but not domestic pets.
193. Subsection (7)(b) allows the court to specify the length of time which must pass before
the person who is the subject of a disqualification order may apply to have it terminated or
varied.
194. Subsection (8) allows the court to suspend the operation of the disqualification order to
enable practical arrangements to be made for the animals affected or while an appeal may take
place.
195.

Subsection (9) makes it an offence to breach a disqualification order.

Section 37 – Seizure orders where disqualification breached
196. This section gives the court power, where that court is satisfied that a person subject to a
disqualification order owns or keeps any animal in breach of that order, to make an order that the
animals so owned or kept by the disqualified person be seized.
197. Subsection (2) provides for a seizure order to be made following summary application to
the court by an inspector where it appears that a person is owning or keeping animals in breach
of a disqualification order. The order may be made by the court even if proceedings have not, or
are not, or are not likely to be, taken against the person for an offence under section 36(9).
198. Subsection (3) provides that a seizure order made under subsection (1) may deprive a
person of possession or ownership of an animal (or both) and provide for the destruction, sale or
other disposal of the animal.
199. Subsection (4) sets out provisions which may be included in a seizure order. These are:
appointing the person who is to carry out the order; requiring delivery of the animal in question;
and by virtue of subsection (5) requiring the disqualified person to reimburse any reasonable
expenses incurred in carrying out the order. The seizure order may also include provision
authorising a person appointed to carry out the order, and anyone acting on their behalf, to enter
any premises where the animal subject to the seizure order is kept.
200. Subsection (4)(c) provides that the order may include such other provision as the court
considers appropriate. Examples of the kind of provision which might be included are given in
subsection (5).
201. Subsection (6) provides that the court may not make a seizure order involving the
destruction of an animal unless it is satisfied on the evidence of a veterinary surgeon that
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destruction would be in the interests of the animal. A veterinary surgeon may provide evidence
in relation to the destruction of an animal, either orally or in writing, before a seizure order is
made by a court. Therefore a veterinary surgeon does not necessarily require to attend the court
in person but can provide evidence via alternative methods (such as video link, teleconferencing
or in writing).
202. Subsection (7) requires the court to give the owner of the animals concerned the
opportunity to make representations to the court prior to making a seizure order.
203. Subsection (8) requires the court to consider both protecting the value of any animal and
avoiding increasing expenses when determining whether to make a seizure order.
204. Subsection (9) provides for the making of an interim order pending the final
determination of a seizure order. The court may make an interim order in relation to the keeping
of an animal before the application for a seizure order is determined and which has effect until
such time as the application and any appeal is determined. Subsection (10) provides that
subsections (4), (5)(a) and (8), which relate to seizure orders, also apply to interim orders.
Section 38 – Termination or variation of disqualification
205. This section sets out the procedure under which a person may request to have a
disqualification order applying to them terminated or varied. The request must be made to the
court which made the disqualification order.
206.

Subsection (2) provides time limits within which an application may not be made.

207.

Subsection (4) outlines what the court must look at when considering such a request.

Section 39 – Appeals against orders
208. This section provides the rights of appeal available in relation to the orders made under
sections 35, 36 and 37.
209. Subsection (1) provides that when a deprivation or disqualification order is imposed it is
to be treated for the purposes of any appeal as part of the convicted person’s sentence. Any
appeal will follow the appeal procedure set out in the Criminal Procedure (Scotland) Act 1995
(c.46) for appeals against sentence.
210. Subsection (2) provides that in relation to a deprivation order any person who has an
interest in the animal to which the order applies may appeal to the High Court of Justiciary
against the order by the same procedure as in subsection (1).
211. In relation to a seizure order, the disqualified person or any person who entered the
process prior to the making of the order may appeal to the Sheriff Principal (subsection (3)).

29


223

This document relates to the Animal Health and Welfare (Scotland) Bill as amended at
Stage 2 (SP Bill 47A)
212. Subsection (5) suspends the operation of any deprivation or seizure order until the periods
for appeal against the order and conviction have expired and any appeal has been withdrawn or
determined.
213. Subsection (6) provides that where the operation of a deprivation or seizure order is
suspended or inexecutable the court may make an order making interim provision in relation to
any animal to which the suspended order applies for as long as the suspended order remains
suspended or inexecutable. Subsection (7) lists examples of the kind of provision which could be
made in such an interim order and includes provision to enter premises where an animal to which
the order applies is kept.
214. Subsection (9) provides that where the operation of a deprivation order has been
suspended an offence is committed if the person disposes of a relevant animal.
Section 40 – Proceedings for animal fighting offences
215. This section provides for proceedings for section 21 (animal fights) and extends the time
limits within which prosecution for offences under that section may be brought and sets out
maximum periods after which proceedings for such an offence cannot be brought. It also makes
provision as to when proceedings are deemed to be commenced.
216. Unless otherwise provided, proceedings for a statutory offence must normally be brought
within 6 months of the offence being committed if the offence may only be tried summarily (i.e.
by a sheriff without a jury) (Criminal Procedure (S) Act 1995 s.136). Under section 21, the
maximum period is 6 months from the date on which evidence sufficient in the prosecutor’s
opinion to justify proceedings came to the knowledge of the prosecutor (subsection (1)). A
certificate by the prosecutor setting out the date on which such evidence came to the prosecutor’s
knowledge is to be conclusive evidence of that fact (subsection (4)).
217. Subsection (2) limits the period set out in subsection (1) by providing that no proceedings
can be brought more than 3 years after the commission of the offence, and 3 years after the last
date on which the offence was last committed in the case of a continuous contravention.
Nevertheless, in the case of a continuous contravention, the whole period of contravention may
be included in the offence charged (even if part of it occurs outwith the time limits specified in
subsections (1) and (2) (see subsection (3)).
218. Subsection (5) provides that proceedings are deemed to be commenced on the date on
which a warrant to apprehend or to cite the accused is granted, provided that the warrant is
executed without undue delay.
Section 41 – Offences by bodies corporate etc.
219. This section makes provision for circumstances where an offence is committed under Part
2 of the Bill by a company, a corporate body managed by its members, or a Scottish partnership
with the consent or connivance, or due to the negligence, of specified persons responsible for
managing its affairs. In those circumstances, not only is the company, other corporate body or
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Scottish partnership liable for the offence, but so too is the officer (or member) of the company
or other corporate body or the partner, as the case may be.
Section 42 – Penalties for offences
220. This section makes provision as to the penalties for an offence under Part 2 of the Bill or
regulations made under it. Except in the case of an animal fight offence or an offence under
section 17 (unnecessary suffering), a person who commits an offence under Part 2 is liable on
summary conviction to imprisonment for up to 6 months or to a fine up to level 5 (currently
£5000) on the standard scale, or to both (subsection (2)). For animal fighting and unnecessary
suffering, a person who commits an offence is liable on summary conviction to imprisonment for
up to 12 months or to a fine not exceeding £20,000 or to both.
221. A person who commits an offence under regulations made under Part 2 of the Bill is
liable on summary conviction to the penalty specified in the regulations, but these penalties
cannot exceed imprisonment of up to 6 months or a fine up to level 5 on the standard scale, or to
both (subsection (3)).
Section 43 – Exclusions
222. Section 43 excludes from the application of Part 2 the following in paragraph (a) the
Animals (Scientific Procedures) Act 1986, the subject matter of which is reserved by Head B.7
of Schedule 5 to the Scotland Act 1998. Paragraph (b) provides that the application of Part 2
does not apply to anything done in the normal course of fishing. This is intended to exclude sea
fishing and angling from the provisions of Part 2, but will not exclude fish farming.
Section 43A – Suffering
223. This section provides that the term “suffering” throughout Part 2 includes both physical
and mental suffering
Section 44 – Vets, inspectors and constables
224.

Subsection (A1) defines the term “veterinary surgeon”.

225. Subsection (1) provides that an “inspector” for the purposes of any provision of Part 2 of
the Bill, is either appointed or authorised as inspector by the Scottish Ministers, or appointed as
inspector by a local authority. These inspectors will not incur civil or criminal liability for
anything which they do in exercising any functions conferred on them, if they have reasonable
grounds for such action and act in good faith. This does not affect any liability of any other
person in respect of any action undertaken (subsections (2A) and (2B)).
226. The powers in relation to inspectors and constables are set out in schedule 1 to the Bill
(subsection (4)).
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Section 45 – Premises
227. Subsection (1) defines “premises” for the purposes of Part 2 of the Bill as including any
land or building, or any other place including a vehicle, vessel, tent or moveable structure.
228. Subsection (2) defines “domestic premises” for the purposes of Part 2 of the Bill as
meaning premises or parts of premises used exclusively as a dwelling house and as including
land or structure belonging to or usually enjoyed with the house. This could include a garage,
garden or garden shed.
Section 46 – Regulations
229. This section provides that the Scottish Ministers’ power to make regulations under Part 2
of the Bill must be exercised by statutory instrument (subsection (1)), and that a draft of the
instrument must be laid before, and approved by resolution of, the Scottish Parliament
(subsection (3)).
230. Subsection (2) provides that such regulations may include further provisions for the
purposes of or in connection with the regulations as the Scottish Ministers consider necessary or
expedient and allows the Scottish Ministers to make different provisions for different purposes or
for different cases or classes of case (eg for different types of animals).
PART 3 – GENERAL
Section 47 – Modification of enactments
231. Section 47 introduces schedule 2 (which modifies enactments for the purposes of this
Bill).
Section 48 – Ancillary provision
232. This section enables the Scottish Ministers to make further provision, by order, in
connection with the Bill.
Section 49 – Crown application
233. This Bill will bind the Crown subject to a common qualification regarding criminal
liability.
Section 50 – Commencement and short title
234. This section provides for the short title of the Bill. Further, the section allows the
Scottish Ministers to bring the provisions of the Bill into force by order on such a day as they
appoint. Different days may be appointed in the order for different provisions.


226

32

This document relates to the Animal Health and Welfare (Scotland) Bill as amended at
Stage 2 (SP Bill 47A)
SCHEDULES
Schedule 1 – Powers of inspectors and constables for Part 2
235. This schedule specifies the powers and duties of those exercising powers of entry,
inspection or search under Part 2 of the Bill and provides clarification on conditions for granting
warrants, stopping and detaining vehicles, and offences of obstruction.
236. Paragraph 1(1) provides power for an inspector to enter and inspect any premises to
ascertain compliance with any regulations made under Part 2 of this Bill which implements a
European Community obligation. However this does not apply in relation to domestic premises.
237. Paragraph 2 makes provision in relation to entry and search where animals are in distress.
It allows for an inspector or a constable to enter and search premises for the purpose of
exercising any power conferred by section 29 (taking possession of animals) and section 32
(resort to destruction of animals) without a warrant if this is in the immediate interest of the
animal. However this does not apply to domestic premises.
238. Paragraph 2(1) provides for the granting of warrants where there are reasonable grounds
for believing that there is on the premises a protected animal which is suffering or likely to suffer
if its circumstances do not change. It refers to paragraph 5 which outlines the specific conditions.
239. Paragraph 3 provides that an inspector may enter and inspect any premises under Part 2
(apart from domestic premises) if there are reasonable grounds for believing an offence has been
committed at the premises.
240. Paragraph 4 provides that a Sheriff or justice of the peace may grant a warrant if satisfied
that there area reasonable grounds for believing that a relevant offence has been committed at the
premises or that evidence of the commission of or participation in a relevant offence is to be
found at the premises. An inspector or constable may enter premises and search without a
warrant to gather evidence in relation to a relevant offence if it appears that delay would frustrate
the purpose for which the search is to be carried out. It also sets out what that warrant would
allow an inspector or constable to do. A relevant offence is defined as any offence under
sections 17 to 21, section 22, section 26 and section 36(9).
241.

Paragraph 5 provides further conditions for granting warrants under Part 2.

242. Paragraph 6 provides that a constable, or an inspector accompanied by a constable in
uniform, can stop a vehicle in order to exercise a relevant power.
243. Paragraph 8 provides that any relevant power should be exercised at a reasonable time of
day unless that would frustrate the purpose of exercising that power.
244. Paragraph 11(1) provides that assistance and equipment may be taken onto premises in
order to exercise the relevant power. This could include being accompanied by an Agricultural
Officer or bringing a trailer etc. onto premises to assist in the transportation of relevant animals.
33
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245. Paragraph 11(3) provides that this paragraph includes carrying out tests and identifying
animals.
246.

Paragraph 14 and 15 provide clarification on the offences of obstruction.

247. Paragraph 16 provides that a constable may arrest without a warrant any person he
believes to be committing or to have committed an offence under the following sections in Part
2: 17 – Unnecessary suffering; 18 – Mutilations; 19 – Cruel Operations; 20 – Administration of
poisons; 21 – Animal Fights; or under paragraphs 14 or 15 – Offences of obstruction.
248.

Paragraph 19 defines a “relevant power” for the purposes of the schedule.

Schedule 2 – Modification of enactments
249. This schedule provides the detailed modifications of existing enactments which are
required as a result of this Bill.
250. Paragraphs 1 to 4 make amendments to the Animal Health Act 1981 required or
consequential to Part 1 of the Bill, including widening the definition of animals and the
definition of disease in various sections of the 1981 Act.
251. Paragraphs 5 to 7 make minor amendments to existing legislation such as the Protection
of Animals (Scotland) Act 1912 and the Protection of Animals (Anaesthetics) Act 1954 which
are required by Part 2 of the Bill – Animal Welfare.
252. Paragraph 8 provides a list of the legislation which will be repealed as a consequence of
Part 2 or regulations made under Part 2 of the Bill.
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ANIMAL HEALTH AND WELFARE (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM
INTRODUCTION
Purpose
1.
This supplementary Memorandum has been prepared by the Scottish Executive to explain
changes to the powers to make subordinate legislation under the Animal Health and Welfare
(Scotland) Bill made as a consequence of amendments at Stage 2. It describes the purpose of
each amended provision conferring powers to make subordinate legislation. This supplementary
Memorandum should be read in conjunction with the original Memorandum.
Amendments to delegated powers
2.
During the Stage 2 proceedings, a number of amendments were made altering delegated
powers in both the Animal Health and Animal Welfare parts of the Bill. In particular, in Part 1 of
the Bill, the parliamentary procedure relating to certain orders making provision for
compensation was amended following recommendations by the Subordinate Legislation
Committee. In addition, sections 1, 2, 3, and 8 providing class 3 procedure for certain orders
were also amended to provide that such orders must include an explanation of why they had been
made.
3.

The rationale for each of the changes is set out below.

PART 1: ANIMAL HEALTH
Section 1 – Slaughter for preventing spread of disease
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: for paragraph 6, affirmative procedure of the Scottish
Parliament (class 1 or, if an emergency order, class 3)
for paragraph 8, negative resolution of the Scottish Parliament
(class 5)
4.
A new sub-paragraph (3) has been added to paragraph 8 of inserted Schedule 3A. It
provides that an order, made under paragraph 8(1) of Schedule 3A, prescribing the amount of
compensation for animals slaughtered under any of the powers of slaughter in Schedule 3A, is
subject to class 5 (negative procedure) rather than class 7 procedure. The latter procedure does
SP Bill 47A–DPM
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not require the instrument to be laid before the Parliament. If any of the powers of slaughter in
Schedule 3A were to be exercised by Scottish Ministers, compensation orders would be subject
to Parliamentary scrutiny.
5.
A new sub-paragraph (6A) has been added to paragraph 9 of inserted Schedule 3A. It
requires that an emergency order, to specify diseases of animals and to describe animals which
may be slaughtered under paragraph 6 of Schedule 3A, must include a description of the
emergency giving rise to the need to use the emergency procedure for the making of the order.
6.
Both of these changes were made in response to recommendations by the Subordinate
Legislation Committee to enhance the level of Parliamentary scrutiny.
Section 2 – Slaughter of treated animals
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: for section 16B(2), affirmative procedure of the Scottish
Parliament (class 3)
for section 16B(6), negative resolution of the Scottish
Parliament (class 5)
7.
A new subsection (7A) has been added to inserted section 16B. It provides that an order,
made under section 16B(6) prescribing the amount of compensation for animals slaughtered
under section 16B, is subject to class 5 (negative procedure) rather than class 7 procedure. The
latter procedure does not require the instrument to be laid before the Parliament. If the slaughter
powers in section 16B(4) were to be exercised by Scottish Ministers, compensation orders would
be subject to Parliamentary scrutiny.
8.
A new subsection (11A) has been added to inserted section 16B. Section 16B provides
for the slaughter of treated or vaccinated animals in order to secure (or to contribute to the
securing of) disease free status. Subsection (2) provides that the Scottish Ministers may by order
specify diseases of animals in addition to those specified in subsection (1) to which this power of
slaughter will apply. The new subsection (11A) will require that such an order must refer to the
circumstances giving rise to the need for that order.
9.
Both of these amendments were made in response to recommendations by the
Subordinate Legislation Committee to enhance the level of Parliamentary scrutiny.
Section 3 – Biosecurity codes
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament (class 1 or if
an emergency order class 3)
10.
Subsection (2) of inserted section 6C has been amended to provide that biosecurity codes
may be made to prevent the interspecies spread of causative agents of diseases of animals
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(meaning any mammal except man) as well as the spread of causative agents of disease among
particular species or to humans. Causative agents in relation to a disease are defined in
subsection (3) as including any virus, bacterium and any other organism or infectious substance
which may cause or transmit the disease.
11.
Inserted section 6D(1) specifies when an “emergency” biosecurity order, subject to class
3 procedure, can be made. Subsection (1) has been amended so as to insert the word “other”.
This is a simple drafting improvement.
12.
A new subsection 6D(6) has also been added to require that an emergency biosecurity
order must include a description of the emergency giving rise to the need to use the emergency
procedure for the making of the order. This amendment was in response to recommendations by
the Subordinate Legislation Committee to enhance the level of Parliamentary scrutiny when
class 3 orders are made.
Section 5 – Animal gatherings
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: negative resolution procedure of the Scottish Parliament
(class 5)
13.
Subsection (3) of inserted section 8A has been amended to extend the definition of
“animal gathering” to include the gathering of any species of bird. Under section 8A, as
introduced, the Scottish Ministers could licence the gathering of poultry (meaning domestic
fowl, turkeys, geese, ducks, guinea fowls, pigeons, pheasants and partridges). This has now been
extended to any species of bird in response to concerns relating to avian influenza and the
susceptibility of all species of birds to it to varying degrees.
14.
A new subsection (6A) has been added to section 8A. This non-Executive amendment
provides that an order made under subsection (1) of section 8A must prohibit the charging of any
fee in connection with the granting or renewal of a licence for the holding of an animal gathering
and for any disease risk assessment of an animal gathering.
15.
A new subsection (6B) has also been added to clarify that an order made under subsection
(1) may include measures for preventing the spread of disease. This amendment has been made
to remove any doubt regarding the nature of conditions which may be imposed on a licence.
Section 7 – Seizure of carcases etc.
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: no procedure (class 7)
16.
Inserted section 36ZA(2) has been amended to extend the range of items which may be
seized by order made under subsection (1). As introduced, subsection (2) provided that an order
under subsection (1) could provide for the seizure of carcases and of anything obtained from or
3
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produced by an animal. This has now been extended to include those items in relation to a bird
or amphibian.
17.
Inserted section 36ZB has also been amended to extend the powers of the Scottish
Ministers to pay compensation for items seized, by providing that compensation may be paid for
the seizure of the carcases of, things obtained from or produced by birds or amphibians.
18.
These changes reflect the wider focus of the Bill on preventing the spread of disease and
provide that the seizure and compensation powers cover the same range of creatures as the
slaughter powers.
Section 8 – Specified diseases
Power conferred on:
the Scottish Ministers
Power exercisable by:
order made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament (class 3)
19.
A new subsection (7) has been added to inserted section 28I to require that an order,
made under section 28I(2) modifying the list of specified diseases in inserted Schedule 2B to the
1981 Act, must also state the reasons for making such an order to modify the list.
20.
This amendment was in response to recommendations by the Subordinate Legislation
Committee to enhance the level of Parliamentary scrutiny when class 3 orders are made.
Section 10 – Livestock genotypes: specification, breeding and slaughter
Power conferred on:
Power exercisable by:

the Scottish Ministers
regulations made by statutory instrument (section 36O) and
order made by statutory instrument (section 36V)
Parliamentary procedure: negative resolution of the Scottish Parliament (class 5) (for both
36O and 36V)
21.
Section 36O, inserted by section 10 of the Bill, has been amended to provide that the
regulation-making powers in section 36O for ascertaining genotypes and identifying livestock
are exercisable by statutory instrument. As introduced, section 36W(1) provided that powers to
make orders and regulations under Part 2B of the 1981 Act were exercisable by statutory
instrument. Section 91(5) of the 1981 Act already provides that powers to make orders are
exercisable by statutory instrument and as such it was not necessary to provide that orders under
Part 2B were exercisable by statutory instrument. Accordingly, section 36O was amended to
provide that the regulation-making powers it confers were exercisable by statutory instrument
and section 36W was amended to remove subsection (1) as technically redundant in
consequence.
22.
Section 36W has been further amended to provide that compensation orders made under
section 36V(1) will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. As introduced, section 36W(2) provided that all statutory instruments made under
the Part 2B powers, except compensation orders, were to be subject to negative procedure.
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Compensation orders were to be made under class 7 procedure and would not therefore require
to be laid before the Scottish Parliament. Removing this exception now provides that all
statutory instruments made under Part 2B, including compensation orders, will be subject to
negative procedure (class 5). This amendment was in response to recommendations by the
Subordinate Legislation Committee to enhance the level of Parliamentary scrutiny in relation to
compensation orders.
PART 2: ANIMAL WELFARE
Section 18 – Mutilation
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament (class 1)
23.
Section 18(3) as introduced provided that the offences created by section 18(1) and (2)
would not apply in such circumstances as the Scottish Ministers specified. This was not
considered to be broad enough to exempt the full range of procedures which were intended to be
exempt from these offences. Accordingly, section 18 has been amended by the insertion of
subsection (5)(b) which provides that the offences do not apply in relation to a procedure which
is carried out for a purpose which, in such a manner as, or in accordance with such conditions as
the Scottish Ministers may by regulations specify. Subsections (5)(a) and (c) restate provisions
that had been placed elsewhere in the section as introduced.
24.
Section 18 has been further amended by the insertion of subsection (6) which provides
that Scottish Ministers are required to undertake a consultation with people who represent
relevant interests and other persons who they consider to be appropriate before they make
regulations under subsection (5). These regulations will stipulate the procedures which will
continue to be permitted. It was therefore considered appropriate that the exercise of the
regulation-making powers should be subject to a statutory consultation requirement to ensure
that the wide variety of interested parties have the opportunity to express their views.
Section 25 – Prohibition on keeping certain animals
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament (class 1)
25.
Subsection (2) has been amended to exclude from the term “other premises” the
premises of a zoo, to which the Zoo Licensing Act 1981 applies and which is licensed under that
Act. This amendment was included following concerns raised during the Stage 1 process that
zoos should not be subject to duplicate regulation.
26.
A new subsection (4A) has been added which requires that the Scottish Ministers must
have regard to the likelihood of adequate care being available for animals in the premises
concerned before prohibiting the keeping of animals on such premises. This amendment which
informs the use of the regulation-making powers was in response to concerns raised by the

5
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Subordinate Legislation Committee regarding the width of the power conferred on the Scottish
Ministers under this section.
Section 34 – Animal welfare codes
Power conferred on:
the Scottish Ministers
Power exercisable by:
codes laid before the Scottish Parliament
Parliamentary procedure: laid before and approved by a resolution of the Scottish
Parliament
27.
Section 34(1) confers on the Scottish Ministers a power to make, revise and revoke codes
of practice providing practical guidance in respect of the provisions of Part 2 of the Bill or
regulations made under it. Following a recommendation from the Subordinate Legislation
Committee, the Bill has been amended to ensure that draft affirmative procedure will apply to
the revocation (as well as the making) of an animal welfare code.
Section 46 – Regulations
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: affirmative procedure of the Scottish Parliament (class 1)
28.
Section 46 provides details on the regulation-making powers in Part 2 of the Bill. As
introduced, subsection (2)(b) provided that regulations may make different provision for
different purposes. This has been amended to provide that different provision may be made also
for different cases and classes of case. This was considered useful for the avoidance of doubt
over how the regulation-making powers may be used with the required flexibility.
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Subordinate Legislation Committee
25th Report, 2006 (Session 2)
Animal Health and Welfare (Scotland) Bill as amended at Stage 2
The Committee reports to the Parliament as follows—
Introduction
1.
At its meetings on 23 and 30 May 2006, the Committee considered the
inserted or substantially amended delegated powers provisions in the Animal
Health and Welfare (Scotland) Bill as amended at Stage 2. The Committee reports
to the Parliament on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a
supplementary delegated powers memorandum 1 .
3.

Correspondence with the Executive is published in the Annex.

Delegated powers
4.
The Committee considered all of the powers as set out in the Supplementary
DPM and is content with sections 1, 3, 5, 10, 18, 25 and 46.
Section 2 –Slaughter of treated animals
Section 8 –Specified diseases
5.
The Committee noted that at Stage 1, the Bill unusually had prescribed the
emergency 28 day order procedure for instruments under a number of powers in
the Bill. The Committee noted that in this respect the Bill differed from its English
counterpart which had prescribed only draft affirmative or negative procedure for
equivalent powers in that legislation.
6.
In the case of sections 1 and 3, the default procedure proposed was
affirmative procedure with the 28 day order prescribed for emergency situations.
However in the case of sections 2 and 8, only the emergency 28 day order

1

Supplementary Delegated Powers Memorandum

SP Paper 585

Session 2 (2006)
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procedure was proposed, with no alternative procedure for non-emergency
situations.
7.
The Committee asked the Executive why, in relation to these sections, no
alternative procedure was provided.
8.
The Executive, in its response, explained that sections 2 and 8 (inserting
section 16B, and section 28I and Schedule 2B, respectively) are designed to deal
only with emergency type situations in which the ability to act quickly will be
essential. Therefore, the Executive did not consider it necessary or appropriate to
provide an alternative procedure for non-urgent situations, or to bring forward an
amendment. The Executive’s view is that the practical context of sections 2 and 8
justifies the approach chosen in each case, and that the 28 day procedure
provides an enhanced level of Parliamentary scrutiny.
9.
The Committee is content with the Executive’s response and that it has
justified the use of the 28 day procedure in relation to powers in sections 2
and 8.
Section 7 – Seizure of carcases etc.
10. The Committee asked the Executive for clarification with regard to the
definition of the term “creatures” in the Bill. This is not a term commonly used in
the Act amended by the Bill.
11. The Executive considers that the meaning of the word “creatures” is clear
from its context in section 36ZB which relates to “animals, birds or amphibians”
and does not require the need for definition or elaboration. The Committee is
content with the Executive’s response.
Section 34 – Animal welfare codes
12. The Committee noted the amendments that had been made to this provision
to reflect concerns raised by the Committee at Stage 1. However, it noted that
there is no provision for consultation in relation to a decision to revoke a code and
invited the Executive to comment.
13. The Executive, in its response, indicated that the power to revoke a code
would normally be used when an existing code is replaced by a new code, and the
power to revoke would attract the same Parliamentary procedure as for making a
code. Where an existing code is to be replaced, the Executive considers that the
requirement to consult on the new code is sufficient to allow all interested parties
an opportunity to comment in detail not only on the proposed new code itself, but
also on the differences between what is proposed and the existing code.
14. The Executive agreed with the Committee that it is also possible that a code
could be revoked without the introduction of a new code. In these circumstances, it
also agreed that there would be no requirement to consult.
15. The Executive observed that although consultation is not a statutory
requirement it does not prevent a consultation exercise being carried out, if
appropriate. However, in the Executive’s view, the only real question to be
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considered here would be whether the code should be revoked or not. The
Executive believes that interested parties would be able to make relevant
representations on this issue without the need for formal consultation.
Furthermore, given that revocation is subject to affirmative resolution before the
Parliament, the Executive believes that interested parties would have ample
opportunity to make their views known to the Executive and MSPs before
revocation could occur.
16. Whilst recognising the additional scrutiny afforded to an instrument under the
affirmative procedure, the Committee does not consider that the procedure has
any relevance to the Committee’s concerns about consultation.
17. The Committee notes that although consultation in relation to a
revocation is not a statutory requirement, it does not prevent a consultation
from being carried out. The Committee would expect that where there are
any contentious issues in relation to a specific revocation, such a revocation
should be subject to consultation.
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ANNEX
Section 2 –Slaughter of treated animals
Section 8 –Specified diseases
1.
The Committee notes that a new subsection 11A has been inserted in
section 16B in relation to the slaughter of treated or vaccinated animals. The
Committee notes however, unlike the 28-day order procedure in new Schedule 3A
in section 1, there is no requirement for the 28 day procedure to apply only i n
relation to emergency situations. The Committee therefore asks why there is no
alternative procedure for non-urgent situations. The Executive is asked to
comment.
2.
The Committee asks the same question in relation to section 8, where
again the procedure is not restricted to emergency situations and the effect would
be to limit the opportunities for Parliamentary scrutiny.
3.
The Committee also asks whether the Executive would consider
bringing forward an amendment so that the procedure in these sections
would be in line with those in sections 1 and 3.
Section 7 – Seizure of carcases etc.
4.
The Committee considers that the reference to “creatures” in section 36ZB
is rather odd as it does not seem to sit very well with the wording of section 36ZA
where the term used is “animal, bird or amphibian”. It also notes that the word
“animal” is defined in subsection (5) but only for the purposes of that section.
There is no definition of “creatures”. The Committee asks the Executive for
clarification with regard to the definition of “creatures”.
Section 34 – Animal welfare codes
5.
The Committee observed that there is no provision for prior consultation on
the revocation of a code as there is for the making or for publication of a code. The
Committee wonders therefore whether subsection (6) ought to be amended to
provide for this. The Executive is asked to comment.
By letter of 23 May 2006, the Subordinate Legislation Committee raised a number
of issues relating to the Animal Health and Welfare (Scotland) Bill. The substance
of the Committee’s question in relation to each matter and the Executive’s
response is set out below.
Section 2 – Slaughter of treated animals
Section 8 – Specified diseases
The Committee asked the Executive why, in relation to sections 2 and 8 of the Bill,
there is no alternative procedure for non-urgent situations.
The Executive responds as follows –
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Sections 2 and 8 (inserting section 16B, and section 28I and Schedule 2B,
respectively) are designed to deal only with emergency type situations in which the
ability to act quickly will be essential (e.g. in relation to section 2, to ensure
disease free status is obtained as early as possible to resume international trade
thereby limiting the economic consequences of an outbreak, or, in relation to
section 8, to ensure that a new fast spreading disease is specified in Schedule 2B
so that emergency biosecurity codes can be made and appropriate penalties are
available for deliberately infecting an animal with the disease). Therefore, the
Executive does not consider it would be necessary or appropriate to provide an
alternative procedure for non-urgent situations.
Class 3 order making procedure was specifically chosen for each of sections 2
and 8, in preference to Class 5, due to the enhanced level of parliamentary
scrutiny which it affords. In addition, in response to the Committee’s report at
stage 1, provision has been made requiring that an order made under section 2 or
8 must provide details of the situation giving rise to the need for the order, thereby
enhancing Parliamentary scrutiny and general transparency.
The Committee also asked whether the Exec utive would consider bringing forward
an amendment so that the pr ocedure in these sections w ould be in line with thos e
in sections 1 and 3.
The Executive responds as follows –
As stated above, the Executive does not consider it appropriate to bring forward
such an amendment. Sections 1 and 3 are designed to deal with both emergency
and non-emergency type situations hence the different choice of procedure. The
Executive’s view is that the practical context of sections 2 and 8 justifies the
approach chosen in each case.
Section 7 – Seizure of carcases etc.
The Committee asked the Executive for clar ification with regard to the definition of
« creatures »
The Scottish Executive responds as follows –
Section 7 inserts a new section 36ZA and 36ZB into the Animal Health Act 1981.
Section 36ZA provides in certain circumstances for the seizure of the carcass of
(or anything obtained from or produced by) an animal, bird or amphibian. Section
36ZB provides for compensation to be paid for the seizure of carcases of (and
other things obtained from, or produced by) those creatures.
The Executive considers that the meaning of the word “creatures” is clear from its
context in section 36ZB. In its ordinary sense, “creature” is a broad term meaning
a created or animate being other than man. In the narrow context of section 36ZB,
which makes provision tied to section 36ZA (with which it falls to be read), the term
relates to “animals, birds or amphibians” without the need for definition or
elaboration.
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Section 34 – Animal Welfare codes
The Committee noted that ther e is no provision for consul tation in re lation to a
decision to revoke a code, and invited the Executive to comment.
The Scottish Executive responds as follows –
The power to revoke a code will normally be used when an existing code is
replaced by a new code, and the power to revoke attracts the same Parliamentary
procedure as for making a code. In those cases where an existing code is to be
replaced, the Executive considers that the requirement to consult on the new code
is sufficient to allow all interested parties an opportunity to comment in detail not
only on the proposed new code itself but also on the differences between what is
proposed and the existing code.
It is also possible that a code will be revoked without the introduction of a new
code. In these circumstances there is no requirement to consult. Of course the fact
that consultation is not a statutory requirement does not prevent a consultation
exercise being carried out if, in a particular case, that were appropriate. However,
in the Executive’s view, the only real question to be considered here would be
whether the code should be revoked or not. In any event, it appears to the
Executive that interested parties would be able to make relevant representations
on this issue without the need for formal consultation. Further, given that
revocation is subject to affirmative resolution before the Parliament, it is expected
that interested parties would have ample opportunity to make their views known to
the Executive and MSPs before revocation could occur.
The Executive hopes that this information is of assistance to the Committee in its
consideration of the Bill.
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Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 50
Long Title

Schedules 1 and 2

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Rob Gibson
1

In section 1, page 2, line 21, at end insert—
<Before exercising a power of slaughter conferred by paragraphs 1 to 6 the
Scottish Ministers must be satisfied, on the basis of veterinary and scientific
advice, that it is necessary to do so in order to prevent the spread of disease.>
Mr Ted Brocklebank

9

In section 1, page 2, line 21, at end insert—
<The Scottish Ministers may only exercise a power of slaughter conferred by
paragraphs 1 to 6 after taking appropriate veterinary and scientific advice.>
Mr Mark Ruskell

2

In section 1, page 2, line 22, at beginning insert <Subject to paragraph 7A,>
Mr Mark Ruskell

3

In section 1, page 2, line 30, at end insert—
<7A

Where the animals, birds or amphibians concerned—
(a) are not affected with the disease or suspected of being so affected;
(b) are not and have not been in contact with animals, birds or amphibians
affected with the disease;
(c) have not been in any way exposed to the disease; or
(d) have been treated with serum or vaccine (or both) against the disease,
the Scottish Ministers may only exercise a power of slaughter conferred by
paragraphs 1 to 6 if they are satisfied, on the basis of veterinary and scientific
advice, that it is necessary to do so in order to prevent the spread of the
disease.>

SP Bill 47A-ML
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After section 2
Maureen Macmillan
14

After section 2, insert—
<Disease control (slaughter) statement
After section 32E (inserted by section 1 of this Act) of the 1981 Act there is inserted—
“32F

5

(1)

Disease control (slaughter) statement: Scotland
Before exercising, in relation to a particular event or state of affairs (regardless
of its geographical extent), a power of slaughter conferred by or under—
(a) section 16B of this Act; or
(b) Schedule 3A to this Act,
the Scottish Ministers must make a statement under this subsection.

10

(2)

The statement—
(a) must—
(i)

describe the event or state of affairs concerned; and

(ii) express the reason why there is (in addition to, or as an alternative
to, other courses of action) to be resort to exercise of that particular
power for the relevant purpose;

15

(b) may include further information, for example—
(i)

about factors that have been taken into account (including types of
advice to which regard has been had);

(ii) as to procedures that are to be followed.
20

(3)

The Scottish Ministers are to—
(a) make the statement in such manner; and
(b) publicise the statement to such extent,
as they consider appropriate.”.>

Mr Mark Ruskell
14A As an amendment to amendment 14, leave out lines 16 to 19 and insert—
<( ) include information about factors that have been taken into
account (including types of advice to which regard has been had);
and
( ) include information as to procedures that are to be followed;
( ) may include further information about such matters as the Scottish
Ministers consider appropriate.>
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2

Before section 3
Mr Mark Ruskell
45

Before section 3, insert—
<National contingency plan
After section 14A of the 1981 Act there is inserted—
“14AA

National contingency plan: Scotland

(1)

The Scottish Ministers must prepare a document (the national contingency
plan) indicating the arrangements they intend to put in place for the purpose of
dealing with any occurrence of the diseases specified in section 32E of this
Act.

(2)

After preparing a draft of the national contingency plan the Scottish
Ministers—
(a) must send a copy of the draft to such persons and organisations as they
think are representative of those having an interest in the arrangements;
(b) must consider any representations made to them about the draft by such
persons and organisations;
(c) may amend the draft accordingly.

(3)

After the Scottish Ministers have proceeded under subsection (2) they must––
(a) lay the plan before the Parliament;
(b) publish it in such manner as they think likely to bring it to the attention
of persons who may be affected by the arrangements.

(4)

The Scottish Ministers must from time to time (but not less frequently than at
intervals of one year) review the plan and, if they think it appropriate, revise
the plan.

(5)

Subsections (2) and (3) apply to a revision of the plan as they apply to its
preparation.

(6)

It is immaterial that anything done for the purposes of subsections (1) to (3) is
done before the passing of the Animal Health and Welfare (Scotland) Act
2006.”>
Section 5

Ross Finnie
15

In section 5, page 9, leave out lines 33 to 36
Ross Finnie

16

In section 5, page 9, line 40, leave out <reasonable>

3
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Section 9
Ross Finnie
17

In section 9, page 16, line 31, after <28C> insert <or subsection (15)>
Ross Finnie

18

In section 9, page 16, line 36, leave out <and keeping animals> and insert <or keeping animals
(or both)>
Ross Finnie

19

In section 9, page 17, line 22, after <28C> insert <or subsection (15)>
Ross Finnie

20

In section 9, page 17, line 26, leave out <a> and insert <any>
Section 10
Ross Finnie

21

In section 10, page 24, line 21, leave out <reasonable>
Ross Finnie

22

In section 10, page 25, line 10, leave out <power conferred by or> and insert <function of the
Scottish Ministers or inspectors>
Ross Finnie

23

In section 10, page 25, line 12, after first <of> insert <or in connection with>
Ross Finnie

24

In section 10, page 25, line 12, leave out <power> and insert <function>
Section 11
Ross Finnie

25

In section 11, page 26, line 17, after <power> insert <of slaughter>
Ross Finnie

26

In section 11, page 26, line 21, after <power> insert <of slaughter>
Ross Finnie

27
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In section 11, page 27, line 16, leave out <power conferred by or> and insert <function of the
Scottish Ministers or inspectors>

4

Ross Finnie
28

In section 11, page 27, line 19, leave out <power> and insert <function>
After section 13
Ross Finnie

29

After section 13, insert—
<Electronic communication
After section 83 of the 1981 Act there is inserted—
“83A

Electronic communication: Scotland

(1)

Any requirement in the provisions mentioned in subsection (3) for something
to be done in writing may be met by doing that thing as described in subsection
(2).

(2)

That is, by using a document—
(a) transmitted by electronic means; and
(b) capable of being reproduced in legible form.

(3)

Those provisions are—
(a) sections 3(2), 30(1), 36Q(1) and (6), 40(1)(b), 41(1)(b), 47, 60(9), 63(4)
and 65(1) of, and paragraph 2(4) of Schedule 3 to, this Act;
(b) sections 17(3), 22(7)(a), 62G(4) and 81 (each as read with section 83(1))
of this Act.

(4)

But subsection (1) applies in relation to section 17(3), 22(7)(a), 30(1), 36Q(1)
or (6) or 62G(4) only if—
(a) the recipient has consented to receive electronic communication for the
purpose; and
(b) transmission is to an email address provided by the recipient.

(5)

For the purposes of sections 17(3), 22(7)(a), 30(1) and 36Q(1), a document
transmitted under subsection (1) shall be taken to be received on the day after
the day of its transmission.

(6)

The Scottish Ministers may, for the purposes of this Act, by order make further
provision for the purposes of or in connection with—
(a) using electronic communication (including the use of electronic
signatures);
(b) using documents in electronic form.

(7)

An order under subsection (6)—
(a) may make provision by amending this Act or otherwise;
(b) shall be made by statutory instrument subject to annulment in pursuance
of a resolution of the Scottish Parliament.

(8)

In this section—
“electronic communication” is to be construed in accordance with
section 15(1) of the Electronic Communications Act 2000 (c.7);
5
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“electronic signature” is to be construed in accordance with section 7(2)
of that Act.”.>
Section 18
Ross Finnie
30

In section 18, page 32, line 4, at end insert—
<( )

A person commits an offence if the person takes a protected animal, or causes a
protected animal to be taken, from a place in Scotland for the purpose of having a
prohibited procedure carried out on the animal at a place outwith Scotland.>

Mr Ted Brocklebank
4

In section 18, page 32, line 15, leave out from <or> to end of line 16 and insert—
<(c) in relation to the removal of the whole or any part of a dog’s tail provided that the
dog is a certified working dog that is not more than 5 days old, or
(d) in such other circumstances as the Scottish Ministers may by regulations specify.
(5A) For the purposes of subsection (5)(c), a dog is a certified working dog if a veterinary
surgeon has certified that the dog is likely to be used for work in connection with—
(a) law enforcement,
(b) activities of Her Majesty’s armed forces,
(c) emergency rescue,
(d) lawful pest control, or
(e) the lawful shooting of animals.
(5B) It is a defence for a person accused of an offence under subsection (1)(a) or (1)(b) to
show that that person reasonably believed that the dog was one in relation to which
subsection (5A) applies.
(5C) A person who knowingly gives false information to a veterinary surgeon in connection
with the giving of a certificate under subsection (5A) commits an offence.
(5D) The Scottish Ministers may by regulations make provision about—
(a) the giving by veterinary surgeons of certificates under subsection (5A),
(b) the identification of dogs under subsection (5A),
(c) the functions of inspectors in relation to certificates for the purposes of this
section and the identification of dogs under subsection (5A).>
Mr Andrew Arbuckle

11

In section 18, page 32, line 20, at end insert—
<( )
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Nothing in this section applies to the removal of the whole or any part of a dog’s tail.>

6

After section 18
Mr Andrew Arbuckle
12

After section 18, insert—
<Docking of dogs’ tails
(1)

A person who—
(a) removes the whole or any part of a dog’s tail, or
(b) causes the whole or any part of a dog’s tail to be removed by another person,

5

otherwise than for the purpose of its medical treatment, commits an offence.
(2)

A person (“person A”) commits an offence if—
(a) person A is responsible for a dog,
(b) another person removes the whole or any part of the dog’s tail, otherwise than for
the purpose of its medical treatment, and

10

(c) person A permitted that to happen or failed to take such steps (whether by way of
supervising the other person or otherwise) as were reasonable in all the
circumstances to prevent that happening.
(3)

Subsections (1) and (2) do not apply if the dog is a certified working dog that is not
more than 5 days old.

(4)

For the purposes of subsection (3), a dog is a certified working dog if a veterinary
surgeon has certified that the dog is likely to be used for work in connection with—

15

(a) law enforcement,
(b) activities of Her Majesty’s armed forces,
(c) emergency rescue,

20

(d) lawful pest control, or
(e) the lawful shooting of animals.
(5)

It is a defence for a person accused of an offence under subsections (1) or (2) to show
that that person reasonably believed that the dog was one in relation to which subsection
(3) applies.

(6)

A person who—

25

(a) owns a subsection (3) dog, and
(b) fails to take reasonable steps to ensure that, before the dog is 3 months old, it is
identified as a subsection (3) dog in accordance with regulations made by the
Scottish Ministers under this section,

30

commits an offence.
(7)

A person who shows a dog at an event to which members of the public are admitted on
payment of a fee commits an offence if—
(a) the dog’s tail has been wholly or partly removed (in Scotland or elsewhere), and
(b) removal took place on or after the commencement day.

35

(8)

Where a dog is shown only for the purposes of demonstrating its working ability,
subsection (7) does not apply if the dog is a subsection (3) dog.
7
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(9)

It is a defence for a person accused of an offence under subsection (7) to show that that
person reasonably believed—
(a) that the event was not one to which members of the public were admitted on
payment of an entrance fee,

40

(b) that the removal took place before the commencement day, or
(c) that the dog was one in relation to which subsection (8) applies.
45

(10) A person who knowingly gives false information to a veterinary surgeon in connection
with the giving of a certificate under subsection (4) commits an offence.
(11) The Scottish Ministers may by regulations make provision about—
(a) the giving by veterinary surgeons of certificates under subsection (4),
(b) the identification of dogs under subsection (4),
(c) the functions of inspectors in relation to certificates for the purposes of this
section and the identification of dogs under subsection (4).

50

(12) Before making regulations under subsection (11), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.
55

(13) In this section—
“commencement day” means the day on which this section comes into force;
“subsection (3) dog” means a dog whose tail has, on or after the commencement
day, been wholly or partly removed without contravening subsection (1) because
of the application of subsection (3).>
Mr Ted Brocklebank

12A As an amendment to amendment 12, line 32, leave out subsections (7) to (9)
Mr Ted Brocklebank
12B

As an amendment to amendment 12, leave out line 56
After section 20
Maureen Macmillan

6

After section 20, insert—
<Electric collars
(1)

A person commits an offence if the person knowingly—
(a) attaches an electric collar to a protected animal, or
(b) uses or permits the use of any electric collar on a protected animal.

(2)

A person commits an offence if the person—
(a) possesses or controls,
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8

(b) offers, exposes or advertises for sale or supply, or
(c) sells or supplies,
any electric collar.
(3)

In this section, references to an electric collar mean any collar, or similar device, which
is made, designed or adapted to transmit an electric current or other electric impulse to
cause shock, pain or other stimulus to an animal wearing the collar or similar device.>
Section 21

Ross Finnie
31

In section 21, page 33, line 18, at end insert—
<( ) causes an animal fight to take place,>
Maureen Macmillan

7

In section 21, page 33, line 32, leave out <with the intention of supplying it to another person>
Section 23
Dr Elaine Murray
Supported by: Ms Rosemary Byrne

8

In section 23, page 36, line 35, at end insert—
<( ) the prevention of poisoning,>
After section 23
Richard Lochhead

51

After section 23, insert—
<Sale of animals on the internet
(1)

The Scottish Ministers must by regulations make provision regarding the sale of animals
on the internet.

(2)

Regulations under this section must, in particular, make provision with regard to persons
who are involved in such sales but who are not themselves responsible for the animals
concerned.

(3)

For the purposes of this section, the sale of an animal includes transferring, or agreeing
to transfer, ownership of the animal in consideration of entry by the transferee into
another transaction.

(4)

The first regulations under subsection (1) must be made within one year of the date on
which this Act receives Royal Assent.

(5)

Before making or revoking regulations under this section, the Scottish Ministers must
consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
9
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as they consider appropriate.>
Section 24
Mr Ted Brocklebank
13

In section 24, page 37, line 6, leave out <an activity which> and insert—
<( ) any activity which involves the keeping of falcons,
( ) any other activity which—
( )>
Section 25
Mr Mark Ruskell

5

In section 25, page 39, line 29, at end insert—
<( ) The first regulations under subsection (1) must be made within one year of the date on
which this Act receives Royal Assent.>
After section 28
Christine Grahame

52

After section 28, insert—
<Sale of dogs
(1)

A keeper of a licensed pet shop who, in the course of that business, sells a dog commits
an offence.

(2)

A person who, in the course of a business, sells a dog which is less than eight weeks old
commits an offence.

(3)

In section 8 of the Breeding and Sale of Dogs (Welfare) Act 1999 (c.11) the following
are repealed—
(a) in subsection (1)—
(i)

in paragraph (a), the words “, a licensed pet shop or”,

(ii) in paragraph (b), the words “the keeper of a licensed pet shop or”,
(iii) paragraph (c),
(iv) in paragraph (d), the words “the keeper of a licensed pet shop or”,
(v) in paragraph (e), the words “the keeper of a licensed pet shop or”,
(b) in subsection (2)—
(i)

in paragraph (a), the words “or a licensed pet shop”,

(ii) in paragraph (b), the words “otherwise than to the keeper of a licensed pet
shop”,
(iii) paragraph (c),
(c) subsection (3).
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10

(4)

In this section “licensed pet shop” and “licensed Scottish rearing establishment” have
the meanings given by section 8(5) of the Breeding and Sale of Dogs (Welfare) Act
1999 (c.11).>

Christine Grahame
53

After section 28, insert—
<Sale of dogs: provision of information
(1)

A person who, in the course of a business, sells a dog which is less than eight weeks old
must provide to the purchaser such information about—
(a) the care of puppies, and
(b) the puppy being sold,
as the Scottish Ministers may by regulations specify.

(2)

The information to be provided under subsection (1) may in particular include
information about any accredited breeder scheme of which the seller is a member.

(3)

Before making regulations under subsection (1) the Scottish Ministers must consult such
persons as they consider appropriate.>
After section 34

Ross Finnie
32

After section 34, insert—
<Animal welfare guidance
The Scottish Ministers may, with a view to securing the welfare of protected animals,
issue guidance on such matters as they consider appropriate.>
Section 35
Ross Finnie

33

In section 35, page 46, line 14, at end insert <or 22A(7)>
Section 36
Ross Finnie

34

In section 36, page 46, line 23, leave out <and keeping animals> and insert <or keeping animals
(or both)>
Ross Finnie

35

In section 36, page 47, line 12, leave out <a> and insert <any>
Ross Finnie

36

In section 36, page 47, line 13, at end insert—

11
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<(6A) A disqualification order which imposes disqualification from owning or keeping
animals of a particular kind may in any appropriate case be framed so as to provide that
the disqualification is from owning or keeping more than a specified maximum number
of animals of that kind.>
Ross Finnie
37

In section 36, page 47, line 22, at end insert—
<( )

If a disqualification order framed as described in subsection (6A) is breached, the breach
is to be regarded, for the purpose of—
(a) any proceedings for an offence under subsection (9),
(b) the making of—
(i)

a deprivation order,

(ii) a seizure order,
as having occurred in relation to all the animals of the particular kind concerned (that is,
without restriction by reference to the maximum number specified).>
Ross Finnie
38

In section 36, page 47, line 23, at end insert—
<( ) an offence under subsection (9),>
Ross Finnie

39

In section 36, page 47, line 25, at end insert <or 22A(7)>
Schedule 2
Ross Finnie

40

In schedule 2, page 60, line 22, leave out <In> and insert <Part I of>
Ross Finnie

41

In schedule 2, page 60, line 22, leave out <Part I>
Ross Finnie

42

In schedule 2, page 60, line 24, at end insert—
<( ) in section 8 (interpretation etc. of Part I)—
(i)

in subsection (1), the definition of “livestock”, and

(ii) subsection (3) so far as relating to those sections,>
Ross Finnie
43
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In schedule 2, page 60, leave out line 30

12

Ross Finnie
44

In schedule 2, page 60, leave out line 32

13
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Animal Health and Welfare (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be debated). Any
procedural points relevant to each group are also noted.
the text of the amendments set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT
THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE
DISPOSED OF.

Groupings of amendments
Note: The time limits indicated are those set out in the timetabling motion to be considered
by the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the groups above each line must be concluded by the time indicated, although the
amendments in those groups may still be moved formally and disposed of later in the
proceedings.
Group 1: Conditions for exercise of powers of slaughter etc.
1, 9, 2, 3, 14, 14A
Group 2: National contingency plan
45
Debate to end no later than 30 minutes after proceedings begin
Group 3: Animal gatherings
15, 16
Group 4: Disqualification etc.
17, 18, 19, 20, 33, 34, 35, 36, 37, 38, 39
Group 5: Use of powers
21, 22, 23, 24, 25, 26, 27, 28
Group 6: Electronic communication
29
Debate to end no later than 45 minutes after proceedings begin
Group 7: Mutilation (including docking of dogs’ tails)
30, 4, 11, 12, 12A, 12B

SP Bill 47A-G
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Group 8: Electric collars
6
Debate to end no later than 1 hour 30 minutes after proceedings begin
Group 9: Animal fights
31, 7
Group 10: Prevention of poisoning
8
Group 11: Sale of animals
51, 52, 53
Debate to end no later than 1 hour 55 minutes after proceedings begin
Group 12: Licensing of activities involving the keeping of falcons
13
Group 13: Prohibition on keeping certain animals
5
Group 14: Animal welfare guidance
32
Group 15: Modifications of enactments
40, 41, 42, 43, 44
Debate to end no later than 2 hours 10 minutes after proceedings begin

2
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 7 Session 2
Meeting of the Parliament
Wednesday 31 May 2006
Note: (DT) signifies a decision taken at Decision Time.
Animal Health and Welfare (Scotland) Bill - Stage 3: The Bill was
considered at Stage 3.
The following amendments were agreed to without division: 16, 17, 18, 19, 20,
21, 22, 23, 24, 25, 26, 27, 28, 29, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41,
42, 43 and 44.
The following amendments were agreed to (by division)—
14 (For 96, Against 14, Abstentions 1)
15 (For 92, Against 16, Abstentions 0)
30 (For 86, Against 30, Abstentions 3)
The following amendments were disagreed to (by division)—
1 (For 52, Against 56, Abstentions 0)
9 (For 43, Against 60, Abstentions 6)
2 (For 52, Against 61, Abstentions 0)
14A (For 37, Against 75, Abstentions 0)
45 (For 8, Against 69, Abstentions 22)
4 (For 25, Against 92, Abstentions 1)
11 (For 31, Against 87, Abstentions 0)
12A (For 19, Against 101, Abstentions 0)
12 (For 31, Against 89, Abstentions 0)
51 (For 50, Against 59, Abstentions 0)
13 (For 11, Against 88, Abstentions 6)
5 (For 37, Against 73, Abstentions 0)
53 (For 51, Against 60, Abstentions 0)
The following amendments were moved and, with the agreement of the
Parliament, withdrawn: 6 and 8.
The following amendments were not moved: 3, 12B, 7 and 52.
Animal Health and Welfare (Scotland) Bill: The Minister for Environment
and Rural Development (Ross Finnie) moved S2M-4267—That the Parliament
agrees that the Animal Health and Welfare (Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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31 MAY 2006

Business Motion
14:03
The Presiding Officer (Mr George Reid): The
next item of business is consideration of business
motion S2M-4471, in the name of Margaret
Curran, on behalf of the Parliamentary Bureau,
setting out a timetable for stage 3 consideration of
the Animal Health and Welfare (Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Animal Health and Welfare (Scotland) Bill, debate on
groups of amendments shall, subject to Rule 9.8.4A, be
brought to a conclusion by the time-limits indicated (each
time-limit being calculated from when the Stage begins and
excluding any periods when other business is under
consideration or when the meeting of the Parliament is
suspended, other than a suspension following the first
division in the Stage being called or otherwise not in
progress):
Groups 1 and 2:

30 minutes

Groups 3 to 6:

45 minutes

Groups 7 and 8:

1 hour 30 minutes

Groups 9 to 11:

1 hour 55 minutes

Groups 12 to 15:
Curran.]

2 hours 10 minutes.—[Ms Margaret

Motion agreed to.
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Animal Health and Welfare
(Scotland) Bill: Stage 3
14:04
The Presiding Officer (Mr George Reid): The
next item of business is stage 3 proceedings on
the Animal Health and Welfare (Scotland) Bill. In
dealing with amendments, members should have
the bill as amended at stage 2—that is, SP Bill
47A—the marshalled list, which contains all
amendments that have been selected for debate,
and the groupings that I have agreed.
The division bell will sound and proceedings will
be suspended for five minutes before the first
division of the afternoon. The period of voting for
that division will then be 30 seconds. Thereafter, I
will allow a voting period of one minute for the first
division after a debate. All other divisions will be
30 seconds.
I refer members to the marshalled list.
Section 1—Slaughter for preventing spread of
disease
The Presiding Officer: Group 1 is on the
conditions for the exercise of the power of
slaughter. Amendment 1 is grouped with
amendments 9, 2, 3, 14 and 14A.
Rob Gibson (Highlands and Islands) (SNP):
The power to order the slaughter of livestock, wild
animals and companion animals is a serious
power to put in the hands of Government. The
power has been used carefully and proportionately
in the past, but we can always learn from previous
experience. Amendment 1 would provide a
safeguard to ensure that the powers of slaughter
are not misused or used in error, by including in
the bill a requirement to consider veterinary and
scientific advice.
There was much debate in the Environment and
Rural Development Committee about the need to
take such advice. Amendment 1 would include a
simple statement on the matter in the bill, because
there is no reason not to do so. By agreeing to
amendment 1, we would acknowledge concerns
that were expressed during the outbreak of footand-mouth disease. Many witnesses told the
committee that aspects of the approach to that
outbreak are now considered to have been
unnecessary and that some culling could have
been avoided if scientific and veterinary advice
had been taken and interpreted differently.
In its stage 1 report, the committee said on the
powers of slaughter:
“the Committee considers it important that stakeholders
are both involved and seen to be involved before decisions
are made.”
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Ross Finnie told the committee:
“It is inconceivable that a minister would exercise a
random power of slaughter without taking advice”.—[Official
Report, Environment and Rural Development Committee,
11 January 2006; c 2620.]

However, the Deputy Minister for Environment and
Rural Development told the committee that at the
point of an initial outbreak the powers of the
Animal Health Act 1981 would enable ministers
“to deal with most fast-spreading diseases.”—[Official
Report, Environment and Rural Development Committee,
15 March 2006; c 2859.]

Amendment 1 would enable ministers to adopt a
proportionate response to an outbreak of disease.
Parliament would also have a role. We could learn
from the contingency plans of other countries, on
avian flu for example.
We acknowledge that scientists and veterinary
surgeons can give conflicting advice and believe
that we can increase stakeholders’ confidence in
section 1 by ensuring that there can be better
communication than there was in the 2001 footand-mouth disease outbreak.
The other amendments in the group seek to
achieve the same objective as amendment 1. We
will listen to members’ arguments for those
amendments.
I move amendment 1.
The Presiding Officer: I have only one name
on my screen, but I suspect that more members
want to contribute to the debate on group 1.
Please press your request-to-speak buttons.
There are time constraints and I must do my
sums.
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): Amendment 9 would include in the bill a
requirement for ministers to take
“appropriate veterinary and scientific advice.”

It is similar to amendment 1, which Rob Gibson
lodged, and I will not go over the ground that he
covered.
The Minister for Environment and Rural
Development assured the committee that it was
“inconceivable” that he would cause animals to be
slaughtered without taking appropriate veterinary
and scientific advice. I have no reason to doubt
the minister’s word, but that is not the point. Ross
Finnie is an honourable man and his deputy is an
honourable woman, but it is not inconceivable—
albeit that it is difficult, given how elections are
organised—that there could be an Executive of a
different hue and that different ministers could be
running affairs. We should cover such
eventualities.
There is no reason why the requirement to take
appropriate veterinary and scientific advice should
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not be included in the bill. What is the problem? If
it is inconceivable that the minister would ever
take such action without first consulting vets and
scientists, why not simply put a requirement to do
so in the bill?
Like Rob Gibson, I acknowledge that the other
amendments in the group are along the same
lines as our amendment 9. If any of them are
accepted, we will be happy not to move our
amendment. However, until we hear good
arguments from the minister for why he
consistently refuses to put such a requirement in
the bill, despite the fact that the Environment and
Rural Development Committee urged him to do
so, we will call for that requirement.
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): In many ways, the bill is an excellent
one, but it is let down by the provision of
seemingly limitless powers to ministers to
slaughter animals. That contrasts with the situation
in England and Wales, where statutory
requirements are in place for contingency plans
and slaughter protocols. The bill will not create
such requirements. For the reasons that Rob
Gibson and Ted Brocklebank spelled out, we need
veterinary and scientific advice. The only point on
which the Executive has conceded is on the
requirement, proposed in Maureen Macmillan’s
amendment 14, for a statement to be made when
the slaughter powers are to be used. The
statement, as described in amendment 14, would
be about the events, the disease, disease control
and why ministers had chosen to slaughter
animals. That would be useful, but it would not
have to cover much more than that. For example,
ministers would not have to say what advice they
had been given or what procedures had been
followed. Under Maureen Macmillan’s amendment
14, the provision of that information would be only
voluntary. The amendment would not require
ministers to provide information on important
aspects that need to be considered during a
disease outbreak.
I am concerned that ministers will open
themselves up to judicial review of whether they
acted unreasonably during a disease outbreak. In
presenting her slaughter statement amendment,
Maureen Macmillan will no doubt say that she
does not believe in lists, because something
always gets missed out. I am sorry, but I do not
believe in blank sheets of paper. If the statement
is to be meaningful, it must add to our scrutiny.
The statement must have key statutory elements if
we are properly to scrutinise ministerial decisions
to slaughter animals.
Maureen Macmillan (Highlands and Islands)
(Lab): I feel as though I am taking part in a beauty
contest to decide which is the best way of
reassuring the public that an appropriate decision
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has been made on controlling disease when
ministers exercise their power of slaughter rather
than, for example, order vaccination. My
suggestion is in amendment 14, which proposes
the introduction of a new section 32F in the Animal
Health Act 1981. My Environment and Rural
Development Committee colleagues will recall that
ministers agreed at stage 2 to reflect further on the
concerns that I and others expressed about the
importance of transparency in giving an
understanding of how any decision to use the new
slaughter powers was reached. It is important that
such a decision should be presented before the
slaughter takes place. In my view, amendment 14
would satisfy those concerns.
I will explain why. Any consideration of the use
of the slaughter powers in proposed new schedule
3A of the 1981 act would be a matter of significant
public interest at a time of disease emergency.
The risk of disease spread will be an important
factor in considering appropriate measures to deal
effectively with the outbreak. Opinions will no
doubt vary on those measures—that is a natural
facet of an emergency—but, ultimately, it is
ministers’ responsibility to take difficult decisions,
including that on whether to slaughter animals or
birds beyond the immediate disease-risk zones.
That action may be key to enveloping and
controlling the outbreak. It is inconceivable that the
minister would not take the appropriate advice
beforehand. I hear what Ted Brocklebank says
about that. Perhaps he is thinking of the day when,
by some awful chance, a Tory minister might be in
charge of disease control—never.
Amendment 14 will require ministers, before
exercising the additional slaughter powers under
schedule 3A, to set out, in a statement, the
circumstances giving rise to the decision and why
additional slaughter powers are to be used. The
format and detail of such a statement can best be
determined at the time and in the light of the
particular circumstances. Amendment 14 allows
for that to be done. I do not believe in constraining
things too closely.
The same requirement to make a statement will
also apply in the event that the proposed new
section 16B power of slaughter of vaccinated
animals or birds to obtain or to contribute to
obtaining disease-free status is to be exercised.
I commend amendment 14 to the Parliament. It
provides for transparency in any decision to
exercise the new slaughter powers.
14:15
The Presiding Officer: Mr Lochhead, I will call
you, if you can be up and down in two minutes.
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Richard Lochhead (Moray) (SNP): I can do it
in 10 seconds if you wish, but I will take my two
minutes.
There is an element of déjà vu here, in that
many of these debates were rehearsed at stage 2.
The arguments were won by the members who
lodged similar amendments, but at the end of the
day we lost the vote. We all recognise that a
balance must be struck. The minister should have
sufficient powers to act quickly and robustly in the
event of a disease outbreak in Scotland, but we
must ensure that checks and balances are in
place. The Environment and Rural Development
Committee’s stage 1 report said that the bill should
mention explicitly that the minister should take the
appropriate advice, as laid out in the various
amendments.
I remind members that the stage 1 report said:
“These new powers, therefore, provide for the slaughter
of animals that may not be affected, suspected, exposed or
in contact with disease.”

We are giving the minister an enormous power,
without any checks or balances in the bill. The
minister will be able simply to issue an order to
slaughter wild animals, companion animals and
animals that have not come into contact with
disease or shown any evidence of disease. That is
a wide-ranging power.
The minister could order the slaughter of wild
animals, which could have an impact on
biodiversity or rare breeds. I ask members to
imagine the public backlash in Scotland if that
went ahead without reassurance to the public that
the appropriate advice had been taken. That is a
crucial element of the bill.
Even if we do not agree to the other
amendments in the group, we should agree to
amendment 14. Maureen Macmillan lodged a
similar amendment at stage 2, which she withdrew
because the minister, Rhona Brankin, said that
she would lodge an amendment to cover the
issue. There is no such amendment. Therefore, if
the main amendments—which, although better
than amendment 14, may not find favour with the
coalition parties—fail, I take it that the Government
will support amendment 14.
The Minister for Environment and Rural
Development (Ross Finnie): I make it clear at
the outset that I recognise that the powers are
wide. Ted Brocklebank is right—this is not about
me, Ross Finnie; it is about an act that provides
for how ministers should conduct themselves,
whoever they may be and whichever party they
are from.
I understand perfectly what Mark Ruskell, Ted
Brocklebank and Rob Gibson are saying, but I
continue to have difficulties with it. They say that
the amendments are simply about taking advice,
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but a minister in the middle of an emergency must
be accountable to Parliament. The power is not an
absolute power, because ministers must justify
their actions in the light of the requirements of the
Animal Health Act 1981. Ministers can only
exercise those powers if they can demonstrate
that they are aimed at controlling disease. To start
specifying in the bill a general category of
veterinary and scientific advice would lead us to
the position that Mark Ruskell was trying to avoid
in which those who are generally opposed to such
control might seek judicial review and argue about
the interpretation of “advice”. That is where we get
into dangerous territory.
I am clear that the minister must be responsible
to Parliament and that he must exercise the duties
of care required under the 1981 act. Having
reflected further and having discussed those
matters at some length, I believe that transparency
in the use of the powers is at the heart of the
matter. Therefore, for reasons slightly different
from those enunciated by Richard Lochhead, I
believe that amendment 14, which would place a
requirement on ministers to make a statement on
why action should be taken before exercising the
powers, provides a transparent explanation on
which Parliament would then have an opportunity
to question the minister. That is important, which is
why we will be supporting amendment 14.
Margo MacDonald (Lothians) (Ind): Will the
minister give way?
The Presiding Officer: He is in his last minute, I
am afraid.
Ross Finnie: I cannot support the other
amendments. I think that binding ministers to a
statutory obligation to narrate the types and forms
of advice gets us into a debate about the state
veterinary service. I point out that ornithologists
were among those with whom we had extensive
discussions in relation to bird disease.
I understand the motives behind the wish to tie
the minister down in the way that is suggested.
However, people must think carefully about what
they are trying to achieve. The minister must
satisfy the requirements of the Animal Health Act
1981. He can exercise the powers only after
disease has been established and only when he is
able to demonstrate that he is using the powers for
the explicit purpose of controlling disease. If we
agree to Maureen Macmillan’s amendment, the
minister will be required to state before Parliament
his justification for taking action under the 1981 act
and how he has come to a view on that
justification.
On that basis, I hope that members will support
Maureen Macmillan’s amendment and reject the
other amendments.
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Rob Gibson: Many of the lobbying
organisations consider that my amendment 1 is
worth supporting. We have been talking about a
proportionate response, the way in which the
minister interprets the scientific advice and the
potential for conflict. It is essential that Parliament
be tested in that regard and I ask that people
support the amendment in my name.
The Presiding Officer: The question is, that
amendment 1 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
As this is the first division, there will be a fiveminute suspension.
14:22
Meeting suspended.
14:27
On resuming—
The Presiding Officer: We will now proceed
with the division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
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Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Radcliffe, Nora (Gordon) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
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Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 52, Against 56, Abstentions 0.
Amendment 1 disagreed to.
Amendment 9 moved—[Mr Ted Brocklebank].
The Presiding Officer: The question is, that
amendment 9 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)


265

26135

31 MAY 2006

Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)

The Presiding Officer: The result of the division
is: For 43, Against 60, Abstentions 6.
Amendment 9 disagreed to.
Amendment 2 moved—[Mr Mark Ruskell].
The Presiding Officer: The question is, that
amendment 2 be agreed to. Are we agreed?
Members: No.
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The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
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Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 52, Against 61, Abstentions 0.
Amendment 2 disagreed to.
Amendment 3 not moved.
After section 2
Amendment 14 moved—[Maureen Macmillan].
Amendment 14A moved—[Mr Mark Ruskell].
14:30
The Presiding Officer: The question is, that
amendment 14A be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
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FOR
Adam, Brian (Aberdeen North) (SNP)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
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(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 37, Against 75, Abstentions 0.
Amendment 14A disagreed to.
The Presiding Officer: The question is, that
amendment 14 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
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Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
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Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Tosh, Murray (West of Scotland) (Con)

ABSTENTIONS
MacDonald, Margo (Lothians) (Ind)

The Presiding Officer: The result of the division
is: For 96, Against 14, Abstentions 1.
Amendment 14 agreed to.
The Presiding Officer: I am afraid that we have
only three minutes left for group 2. I therefore ask
the Minister for Parliamentary Business whether
she is prepared to move a motion without notice
under rule 9.8.5A to extend the time limit by 10
minutes. That will leave time in hand for later. Do
we agree to take a motion without notice?
Members indicated agreement.
Motion moved,
That, under rule 9.8.5A, the time-limit for groups 1 and 2
be extended by 10 minutes.—[Ms Margaret Curran.]

Motion agreed to.
Before section 3
The Presiding Officer: Group 2 is on a national
contingency plan. Amendment 45, in the name of
Mark Ruskell, is the only amendment in the group.
I ask for speeches of no more than three minutes,
please.
Mr Ruskell: Amendment 45’s purpose is to
bring Scotland into line with the other countries of
the United Kingdom by ensuring that our
contingency plan has a statutory basis. We need a
statutory framework, which must be flexible. We
need due process, because we cannot rely for
ever on old Uncle Ross or, indeed, Ted
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Brocklebank to make decisions in the future. We
need a light and flexible statutory framework that
works and keeps everybody right.
Unfortunately, the recent avian flu contingency
plan does not mention the organic farming bodies.
Organic poultry producers were not consulted on
it, although they are key stakeholders that would
be affected by a disease outbreak. We need due
process. We need a process that considers how
we produce contingency plans, how they are laid
before Parliament, how they are consulted on and
how they are published. Surely that is not too
much to ask. That is best practice in the rest of the
UK.
We do not want the minister to be challenged—
as he rightly was in 2001—in the middle of a
disease outbreak because people believe that he
has acted unreasonably by not having a
framework for operating with a contingency plan.
We need flexibility and due process. I ask
members to ensure that we get that by voting for
amendment 45.
I move amendment 45.
Ross Finnie: I am not sure whether Mark
Ruskell understands precisely what he calls for.
He says that he wants flexibility, but his
amendment 45 calls for all the diseases that are
specified in section 32E of the Animal Health Act
1981 to be dealt with in a single contingency plan.
Perhaps he wishes us to align ourselves with other
countries in the United Kingdom, but we are here
in Scotland, and our agriculture and poultry
industries have found it much more helpful to have
separate contingency plans for foot-and-mouth
disease, Newcastle disease, avian influenza and
other exotic diseases. Those plans have been
welcomed by the industry, which has been clear
that it would prefer to have individual plans that
deal with specific circumstances that might arise
and for which we ought to plan.
Review under a contingency plan is not the
issue. People’s actions can be reviewed only in
terms of whether they have properly complied with
a law. Amendment 45’s rigid requirement for all
the diseases under section 32E of the 1981 act to
be brought into a single plan is not how the
industry in Scotland wishes us to proceed.
Let us be clear about the organic sector. We
supported the exemption of organic producers
from avian influenza measures after consulting
them, and we were among those who successfully
lobbied the European Union to change the
regulations in that regard. Our plans did not
prevent us doing that.
I urge members to reject amendment 45.
Mr Ruskell: I am not sure how the minister
knows that the whole industry is behind his
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approach, because he has clearly not spoken to
the whole industry. He has not spoken to organic
poultry producers, for example. Recently, he has
been at great pains to point out that, in treating
avian influenza, Scotland and the rest of the UK
have been part of a single disease control unit.
Given that we have such a unit, I do not see a
problem in having a single unified plan. We want
due process. If the minister had introduced
proposals at stage 3 to give us that due process, I
would have welcomed and supported them but,
unfortunately, I have had to bring back my
proposals. I urge members to vote for amendment
45, because we cannot merely have blank pieces
of paper and a lack of due process, as that would
leave the minister open to judicial review in the
middle of a disease outbreak.
The Presiding Officer: The question is, that
amendment 45 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
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Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Tosh, Murray (West of Scotland) (Con)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Adam, Brian (Aberdeen North) (SNP)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

The Presiding Officer: The result of the division
is: For 8, Against 69, Abstentions 22.
Amendment 45 disagreed to.
The Presiding Officer: I will explain my
application of rule 9.8.5A. The rule allows any
member to lodge a motion without notice to extend
a debate on a grouping of amendments. The
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debate has been extended by 10 minutes, which
will knock on throughout the proceedings. We
have the facility to extend the proceedings, the
time for which is very tight, by up to 30 minutes.
Section 5—Animal gatherings
The Presiding Officer: Group 3 is on animal
gatherings. Amendment 15, in the name of the
minister, is grouped with amendment 16.
The Deputy Minister for Environment and
Rural Development (Rhona Brankin): On
amendment 15, during the stage 2 debate I
emphasised that it would be unreasonable for
ministers to commit to a provision that prohibits
the charging of any fee for the risk assessment or
licensing process for animal or bird gatherings.
That remains my and Ross Finnie’s strongly held
view. It is far better to adopt a flexible approach.
We are conscious that we do not want to place
additional burdens on, for example, local
agricultural shows and game fairs. However, if it
were judged that charging should become policy—
for example for larger gatherings, for which the
assessment of risk may involve considerable
professional work—that could be achieved by
means of secondary legislation under section 84
of the 1981 act. Importantly, such an order would
be subject to parliamentary scrutiny.
I emphasise that licensing will not be automatic.
Any licensing requirements for gatherings of
animals or birds will be dependent on three main
factors: the species at the gathering, the location
and—of primary importance—the level of risk of
disease, as assessed by the state veterinary
service. When my officials consult on the
secondary legislation that will govern the licensing
procedures, they will be alert to the difficulties that
are faced by local shows and fairs. I urge the
Parliament to agree to amendment 15.
Amendment 16 is a technical amendment that
seeks to delete the word “reasonable” from section
5 to bring it into line with other defences in the
1981 act. The requirement for reasonableness in
the defences in the 1981 act is implied, so it is not
necessary to make explicit provision in that regard.
I recommend the approval of amendment 16.
I move amendment 15.
The Presiding Officer: The question is, that
amendment 15 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
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Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
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Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Canavan, Dennis (Falkirk West) (Ind)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Tosh, Murray (West of Scotland) (Con)

The Presiding Officer: The result of the division
is: For 92, Against 16, Abstentions 0.
Amendment 15 agreed to.
Amendment 16 moved—[Rhona Brankin]—and
agreed to.
Section 9—Deliberate infection of animals
The Presiding Officer: That takes us to group
4, on disqualification et cetera. Amendment 17 is
grouped with amendments 18 to 20 and 33 to 39.
Ross Finnie: These amendments relate to
disqualification orders under both the health and
welfare parts of the bill and to deprivation orders
under the welfare part of the bill. The amendments
are designed to improve the drafting, and they
make provision as regards breach of care notices.
Amendments 17, 19, 36, 37 and 39 are concerned
with broadening out the disqualification provisions
in both the health and welfare parts of the bill.
Amendments 18 and 34 amend the
disqualification provisions in both the health and
welfare parts of the bill from “owning and keeping
animals” to
“owning or keeping animals (or both)”.

That clarifies the fact that a person can be
disqualified from either or both of those activities,
and it avoids there being any argument that a
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person may be disqualified only if he or she is both
owner and keeper.
Amendments 33 and 39 add breach of care
notice to the list of offences that can lead to the
making of a deprivation or disqualification order,
thereby bringing the available disposals for such
an offence into line with those under section 22(1).
Courts already have the power to make
deprivation orders for failure to ensure the welfare
of an animal under section 22. It is appropriate
that they should also have similar powers in
relation to care notices that are made under
section 22A, which provides for an alternative
means of dealing with the same type of situation.
Amendments 17, 19, 20, 35, 36, 37 and 38 are
concerned with broadening out disqualification
provisions in the health and welfare parts of the
bill. Amendment 36, which is concerned with the
welfare provisions of the bill, provides that, as an
alternative to prohibiting a person from keeping
animals, a court can order that a person be
restricted in the number of animals that they may
keep. That is intended to cover the situation in
which a person is convicted of a relevant animal
welfare offence but the court considers it
appropriate to make an order restricting the
number of animals that the person can keep
instead of prohibiting them from keeping animals
altogether.
Amendment 37 makes provision that is ancillary
to that made by amendment 36, so that when a
person breaches a disqualification order that
restricts the number of animals of any kind that
they may keep, all animals of the kinds that are
kept by that person are treated as being kept in
breach of the order. Without such a provision,
disputes could arise as to which animals were
being kept in breach of the order.
Amendments 17 and 38 provide that, in relation
to both health and welfare, breach of a
disqualification order might lead to a further
disqualification order. Amendment 19 is ancillary
to amendment 17 and provides that where a court
decides not to make a disqualification order under
section 28F of the 1981 act, as inserted by the
health part, in regard to the breach of an earlier
disqualification order, it must state its reasons.
The same position obtains in relation to the
welfare part of the bill by virtue of amendment 38.
Amendments 20 and 35 improve the drafting
and clarify that a disqualification may relate to a
different kind of animal and not just one kind. I ask
Parliament to accept the amendments
I move amendment 17.
Amendment 17 agreed to.
Amendments 18 to 20 moved—[Ross Finnie]—
and agreed to.
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Section 10—Livestock genotypes:
specification, breeding and slaughter
14:45
The Presiding Officer: Group 5 is on use of
powers. Amendment 21 is grouped with
amendments 22 to 28.
Rhona Brankin: Amendments 21 to 28
inclusive are technical amendments to clarify the
drafting of the relevant provisions. Amendment 21
is similar to the technical amendment 16 that was
debated in another group, and it leaves out the
word “reasonable” from section 10.
Amendments 22, 23 and 24 restrict the power of
entry provided in section 10 to functions of the
Scottish ministers and inspectors. Amendments 25
and 26 provide that the power of entry is restricted
to the power of slaughter under the named
provisions. Amendments 27 and 28 refine the
drafting of the warrant provision to clarify that a
warrant can be granted for entry in connection with
the functions of only the Scottish ministers or an
inspector under the 1981 act and not in connection
with the functions that other persons might have
under the 1981 act. I therefore ask Parliament to
agree amendments 21 to 28 inclusive.
I move amendment 21.
Amendment 21 agreed to.
Amendments 22 to
Brankin]—and agreed to.

24

moved—[Rhona

Section 11—Powers of entry etc
Amendments 25 to
Brankin]—and agreed to.

28

moved—[Rhona

After section 13
The Presiding Officer: Group 6 is on electronic
communications. Amendment 29 is the only
amendment in the group.
Ross Finnie: Following the passing of the
Electronic Communications Act 2000, there is a
requirement to consider and, where appropriate, to
make provision for electronic communication in
new legislation and when amending existing
legislation, as is the case with part 1 of the bill,
which amends the 1981 act. The general
approach taken is that the use of electronic
communication is available unless the provision in
question prevents or casts doubt on that by, for
example, referring to applications or other
documents being in writing or being delivered by
hand or by post. Amendment 29 puts the matter
beyond doubt.
The powers to make other provisions in
proposed new section 83A(6) of the 1981 act will
allow us to keep up with developments and ensure
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that electronic communication continues to be
facilitated in a workable fashion. In addition, it will
enable other provisions in the 1981 act to be
amended to make provision for electronic
communication in the future if required.
I move amendment 29.
Stewart Stevenson (Banff and Buchan)
(SNP): In light of the word “may” in the proposed
new section 83A(6), will the minister confirm that
no electronic communication will be used that is
free from electronic signatures? When he is
considering the powers that amendment 29
provides to amend the act, will he look at
extending, when appropriate, the definition of
electronic
communication
to
cover
communications that are broadly similar in
character but that do not rely on electronic means
for transmission? An example is the optical
transmission of data that does not necessarily
involve electronics.
Alex Johnstone (North East Scotland) (Con):
Briefly, I welcome amendment 29’s provision of
further opportunities to extend electronic
communication, which I know is widely taken up in
the farming industry. My only concern is that many
of the complaints that I receive about
communications between individual farmers and
the minister’s department relate to disputes over
whether pieces of mail were properly delivered.
We want to avoid such disputes in future. Is the
minister convinced that any system of electronic
communication that his department uses will be
able to provide proof in the event of arguments
that come down to, “Yes, I sent it,” and, “No, you
did not”? Is he confident that any such system will
adequately and properly record communications to
avoid confusion?
Ross Finnie: In response to the latter of Stewart
Stevenson’s two questions, I point out that the
form of such communication is provided for under
the Electronic Communications Act 2000, so the
matter may be for members of his party in another
place to address.
Stewart Stevenson: Will the minister give way?
Ross Finnie: No, I must move on.
I understand perfectly that movements and
developments are taking place with electronic
communication, but the powers that we are taking
in amendment 29 are those that are specified and
required under the Electronic Communications Act
2000.
On Stewart Stevenson’s first point, on electronic
signatures, I believe that the form and method of
the sending of the authorisation and of its receipt
are also specified in the 2000 act, to which
amendment 29 refers.
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In response to Alex Johnstone, sadly I cannot
guarantee that every farmer in Scotland is so
computer literate that they will, without
exception—if Alex Johnstone will allow for such
exceptions—never make an error in transmitting
information to my department. Clearly, the
chances of that are very low indeed. However, I
can see why the member might have some
concerns and I assure him that we do everything
we can when issues arise. Having had discussions
with the member about such cases, I know that we
have tried to improve the way we acknowledge
receipt of communications. In the absence of such
a receipt, farmers, like other users of electronic
communication, need to be concerned that an
automatic receipt has not been activated. If they
do not receive a receipt, they should follow up the
matter.
Amendment 29 agreed to.
Section 18—Mutilation
The Presiding Officer: Group 7 is on mutilation,
including the docking of dogs’ tails. Amendment
30, in the name of the minister, is grouped with
amendments 4, 11, 12, 12A and 12B.
Rhona Brankin: The tail docking of dogs has
been one of the most controversial issues in the
bill. Robust and passionate views are held and
have been expressed both by those who support a
total ban and by those who wish to see an
exemption for working dogs.
Before I speak to amendment 30, I will explain
why I am asking Parliament to reject the other
amendments in the group that have been lodged
by Ted Brocklebank and Andrew Arbuckle.
Section 18 prohibits mutilations except those that
are permitted by regulations. It would be quite
inappropriate to single out any one mutilation and
legislate for it on the face of the bill. If we were to
deal with the tail docking of dogs in primary
legislation, it would be logical to deal with all
permitted mutilations in a similar way. Section 18
will not be enacted until the regulations allowing
exemptions have been drafted, consulted on and
approved by Parliament. That means that no final
decision will be taken on the tail docking of dogs
until the regulations are completed.
Mr John Swinney (North Tayside) (SNP): Will
the minister give way?
Rhona Brankin: Let me finish the point.
I do not believe that an exemption should be
made for working dogs but, if those who argue for
such an exemption are able to present persuasive
evidence supporting their case, their evidence will
be given full consideration when we frame the
extent of the exemptions. However, the time to do
that will be during the consultation on the draft
regulations.


274

26152

Mr Swinney: Will the minister clarify what
material and exemptions the Government intends
to include within the regulations?
Rhona Brankin: The regulations will deal with a
range of exemptions, including agricultural
exemptions. The regulations will be discussed and
will come back to Parliament following the passing
of the bill. I make that absolutely clear.
During stage 2, I said that I was not convinced
that the case for an exemption for working dogs
had been made. The Environment and Rural
Development Committee took that view in its stage
1 report and in its consideration of the issue at
stage 2. I know that there are concerns that dogs
working in thick cover or confined spaces will be
prone to tail damage. I assure members that I do
not want dogs to be injured. If I thought that a
comprehensive ban would result in poorer animal
welfare standards and cause increased suffering, I
would not support it, but I do not think that a ban
will do that. I appreciate that there are difficulties in
collecting evidence on tail damage in working
dogs and that there is a lack of scientific studies
on the subject, but there is currently no convincing
evidence that prophylactic docking in working
dogs reduces tail injuries. Such evidence may
come to light before the regulations that provide
exemptions under section 18 are framed. If it is
robust veterinary evidence, we will listen to it with
interest.
Alex Fergusson (Galloway and Upper
Nithsdale) (Con): I have received a number of
letters from rural vets who consider that tail
docking should be continued for humanitarian
purposes. Is the minister suggesting that those
who own and keep working dogs and who
currently have their tails shortened to save them
from injury do so in order to increase poor animal
welfare practice and not to guarantee animal
welfare? My experience is that they undertake the
procedure to guarantee the future welfare of the
animals in their ownership.
Rhona Brankin: We need to hear points of that
kind. I said that if there is robust veterinary
evidence, we will listen to it with interest when the
regulations are discussed. We give that assurance
today.
I know that concern has been expressed that a
difference in policy on either side of the ScotlandEngland border could lead to the cross-border
trafficking of animals from Scotland to England to
undertake a prohibited procedure. The concern
about dogs being transported to England does not
apply only to working dogs, because dogs could
be transported to Ireland for cosmetic docking. I
do not consider that such a situation would be
acceptable, which is why amendment 30 has been
lodged. It will help to ensure that there is no
docking tourism between Scotland and England
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and Scotland and Ireland to evade our ban on tail
docking. I ask the Parliament to reject
amendments 4, 11, 12, 12A and 12B.
I move amendment 30.
Mr Brocklebank: I will speak to amendments 4,
12A and 12B. I make absolutely no apologies for
deploring the minister’s volte-face in relation to
exempting working dogs from the tail-shortening
provisions of the bill. Like virtually everyone with
experience of field sports and like our Westminster
counterparts, who seem to have a clearer grasp of
rural affairs than we in Scotland have, I believe
that the minister’s decision is perverse and
misguided and could inflict unnecessary pain and
suffering on working dogs—the reverse of what Mr
Finnie claims the bill will achieve. It is also illogical,
as lambs and pigs will still be able to have their
tails and testicles removed without anaesthetic
simply by having a rubber band placed around
those parts. However, under the bill, puppies less
than five days old will be unable to have their tails
shortened safely and surgically for future welfare
purposes.
The minister regularly quotes the Royal College
of Veterinary Surgeons’ view that tail shortening is
unnecessary. The RCVS is entitled to its view, but
so are the dozens of country vets who have
written to me pleading that I emphasise their view
that the RCVS is plain wrong. Rural vets are
aware that the Royal (Dick) veterinary school
submitted that in the dogs that it surveyed it found
no evidence that shortening prevents injury, but
we were not told how many working dogs were
included in that survey.
We have also heard that dogs somehow lose
part of their dogginess if the bottom thirds of their
tails are removed and that somehow they can no
longer express happiness by wagging their tails.
The nonsense of that argument could easily be
seen at lunch time, when dozens of dogs with
shortened tails demonstrated their dogginess—
and, indeed, their wagginess—outside Parliament.
That brings me to my major criticism of the
decision not to exempt working dogs from the ban.
When so much more important legislation is
required from this place, why do we concern
ourselves with poking into matters that are outside
the experience of most members?
Ross Finnie: No!
15:00
Mr Brocklebank: Why cannot we trust those
who have bred and operated working dogs for
many decades to look after their welfare in a
humane and appropriate manner? It beggars
belief that owners of working dogs would expose
them to unnecessary suffering. Why do politicians
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in this place arrogantly assume that they know
better than the owners of working dogs?
Bruce Crawford (Mid Scotland and Fife)
(SNP): Does Mr Brocklebank accept that although
many members may be prepared to support what
he is trying to achieve, the way that he is going
about it and his invective are, frankly, damaging
his case?
Mr Brocklebank: That, of course, is entirely up
to Bruce Crawford. All I can do is present my
argument as I think it should be presented.
The Deputy Minister for Environment and Rural
Development claims that it might be possible to
amend regulations at some future date if the ban
results in increased tail damage. However, why
should our working dogs be condemned to suffer
until ministers are possibly forced to change their
mind, especially when injury to adult dogs
resulting in amputation is known to require
expensive and extensive surgery?
Andrew Arbuckle’s amendment 12 is similar to
mine, which is surprising, given that he and the
Minister for Environment and Rural Development
ostensibly belong to the same party. Amendment
12 includes the proposal that dogs whose tails are
docked after the bill’s commencement day should
not be allowed entry into Scottish dog shows. I
presume that the intention is to ensure that only
working dogs and not breeding dogs are exempt
from the ban. However, such pettifogging is as
illiberal as it is unworkable. How on earth would
the authorities know whether a show entrant’s tail
had been shortened the day after or the day
before the commencement day?
The minister’s amendment 30 proposes that it
will be an offence to take
“a protected animal … for the purpose of having a
prohibited procedure carried out … at a place outwith
Scotland.”

Perhaps the minister or the deputy minister will
explain how that will be policed. In the case of
working dogs, how will the authorities decide what
the purpose is of taking a litter of pups across the
border? They might be en route to a new owner
because of a perfectly legal sale. Or are Scottish
working dogs to be ineligible for sale in England?
How about the sale and transport of a pregnant
springer bitch across the border into England? If
her puppies have their tails shortened in England
and they are sold back into Scotland, where will
the offence lie? Again, not only is amendment 30
illogical, but it is totally unworkable. It seems
geared to create confusion among the relevant
authorities.
Mr Andrew Arbuckle (Mid Scotland and Fife)
(LD): There has been considerable confusion
during consideration of the bill over the tail docking
of working dogs. The purpose of my amendment
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12, for Ted Brocklebank’s information, is to probe
the Executive to provide a clear statement of its
position on tail docking. I have been impressed by
the quality of the strongly held views that have
been put to me on the issue and I regret that those
who work with dogs were unable to convince the
Environment and Rural Development Committee
that tail docking was a working practice and an
animal welfare necessity.
The bill as it stands will put in place a blanket
ban on all tail docking. However, I welcome the
Executive’s intention to produce subordinate
legislation that will introduce exemptions to the
ban to allow traditional farm practices such as the
removal of lambs’ tails and the castration of calves
to continue. I inform Ted Brocklebank that I used
to be involved in such farm practices and I still
have one castration band left.
Given the minister’s commitment to exempting
such farm practices from the ban, I welcome her
firm assurance that there will be a full and proper
consultation on the issue of tail docking for
working dogs. I am pleased that the minister has
confirmed that those who support an exemption
for working dogs will have the opportunity to
present evidence to support their case. I welcome
the minister’s assurance to me that evidence will
be considered in detail and that no final decision to
ban tail docking for working dogs will be made
until all the evidence has been considered. The
minister has confirmed that if the case is made for
an exemption for working dogs, the exemption
could be achieved through subordinate legislation.
The bill is wide ranging and positive, and it
should not become a bill on tail docking. I will not
move amendment 12 and I will vote against Ted
Brocklebank’s amendments. Those who are in
favour of allowing the tail docking of working dogs
made a strong case that was based on robust
evidence and it is right and proper that that issue
should be considered in the same order that will
provide exemptions for traditional farm practices.
One lobbying postcard depicted a gun dog with a
bloody tail. If that injury was caused during the
dog’s work, I hope that the evidence, together with
other concrete evidence, will be brought forward.
Historically tails have been docked so such
evidence will not often be available, but examples
would be welcome and are needed.
Members have pointed out that docking is not a
sadistic measure; that it involves a cost; that it is
not undertaken lightly; that it is not done for
cosmetic reasons; and that it may be considered
by some outsiders to be a tradition that should be
done away with. However, the best way forward
over the coming months will be for the minister to
be provided with the information that will allow the
current practice to continue. We must encourage
those with a direct interest in the practice, and
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direct experience of it, to come forward. Those
people can help to make a strong and robust case
to the minister to include in subordinate legislation
an exemption for working dogs.
The Deputy Presiding Officer (Murray Tosh):
Fourteen members wish to speak on this group of
amendments and I am not confident that I will be
able to call everyone.
Dr Sylvia Jackson (Stirling) (Lab): I am
pleased to speak in this debate. I am the convener
of the cross-party group in the Scottish Parliament
on animal welfare, which has had extensive
debates on the issue. Having considered all the
arguments, I find it difficult to move away from the
view of the Scottish Society for the Prevention of
Cruelty to Animals. That view is based on the
experience and professional expertise of the
British Veterinary Association and the British Small
Animal Veterinary Association.
The Scottish Kennel Club has argued that
undocked tails on working dogs will lead to
injury—and not just to single amputations but to
multiple amputations. It sounds very bad.
However, the SSPCA points out what has
happened in other countries in which the practice
has been stopped. In one study, there are records
from 10 clinics in 1996, covering a period before
and after a ban on tail docking. The study found
that, among 70,000 dogs that were treated in one
year, there were only 26 incidents of tail injuries.
That represents a rate of 3.7 tail injuries per
10,000 dogs, which is very low. The SSPCA
considers that, although working dogs can and do
injure their tails, the vast majority of those injuries
are minor and can be treated by veterinary
surgeons. Many significant advances have been
made with such treatment.
The minister and others have said that, through
subordinate legislation, it will be possible for the
issue to be considered again. If evidence from
veterinary surgeons shows that amputations are
taking place, we can consider the issue again. I
therefore do not see the problem and I implore
members to reject amendments 11 and 12 in the
name of Andrew Arbuckle, and amendments 4,
12A and 12B in the name of Ted Brocklebank.
Mr Swinney: It is very important that members
listen carefully and pay attention to all the
information that is conveyed to us by external
organisations representing a broad cross-section
of opinion; that we consider such information
dispassionately; that we reflect on it; and that we
are driven by the evidence that we are presented
with. I am enormously sympathetic to the
arguments of Ted Brocklebank and Andrew
Arbuckle, but I found the manner of Ted
Brocklebank’s speech singularly unconvincing. On
questions to which the party politics of the
chamber do not apply, we do not advance our
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arguments by simply chucking around invective
when we should be chucking around facts,
information and argument.
The minister has rested heavily on the
arguments of the veterinary sector, but it strikes
me that there is no uniform opinion in the
veterinary sector. Opinions are divided and we
should reflect on that. There is no single absolute
opinion that should drive us towards a particular
policy decision. I have seen convincing evidence
to suggest that, if we ban tail docking at an early
stage in an animal’s life, we may inflict hardship
and pain on the animal at a later stage.
One of the reasons why we have to give careful
consideration to the issue is that the Executive has
changed its policy position during the progress of
the bill. Previously, it said to people in our
constituencies that there would be an exemption
for tail docking, but the minister now tells us that
there will be no exemption for tail docking unless
there is another discussion in the consultation
exercise on subordinate legislation.
Our duty is to pass a bill and scrutinise it
properly, not to defer a decision to subordinate
legislation that will be presented to us on a take-itor-leave-it basis. This is our opportunity to
structure the legislation in a fashion that we
believe reflects the priorities and the choices that
we want to make. Although that may, at this stage
in the debate, single out tail docking from the other
issues that will be considered in secondary
legislation, it would be a sensible insurance policy
for the Parliament to take out, because the
Government has changed its position dramatically
during the process.
Sarah Boyack (Edinburgh Central) (Lab): Will
the member give way?
Ross Finnie: Will the member give way?
Mr Swinney: I give way to the minister.
Ross Finnie: Although we adjusted our position
in the light of the committee’s stage 1 report, the
structure of the bill would always have been as it
is. There would have been a ban on all
mutilations. Even if there had been exemptions,
they would always—as proposed by the
Government—have been contained in secondary
legislation.
Mr Swinney: I take the minister’s point, but I ask
him to respect my view that if the Government has
changed its policy position, which it has
undeniably done in the course of the bill’s
progress, passing the amendments that are before
us today would be a sensible insurance policy for
the Parliament to take out. If I have to choose
between Ted Brocklebank’s amendments and
Andrew Arbuckle’s amendments, I will support
Andrew Arbuckle’s amendments. Andrew Arbuckle
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has indicated that he does not intend to press his
amendments; that is disappointing, but thankfully
he does not have absolute control over that issue
in this Parliament.
I have a question on cross-border traffic, which I
hope that the minister will answer when she sums
up. Will it be legitimate for an individual to sell a
working dog in Scotland to a breeder in England,
for the tail to be docked there and the dog to be
sold back to the breeder in Scotland? Will that be
legal? My reading of amendment 30, which the
minister asks us to support, is that that practice
would be entirely legal, which would defeat the
purpose of the amendment. We should be in the
business of passing good legislation, not flawed
legislation.
Mr Jamie McGrigor (Highlands and Islands)
(Con): This is an animal welfare bill. The docking
of puppies’ tails in infancy is an animal welfare
measure, which is designed to stop dogs such as
spaniels going through excruciating agony in later
life if they injure their tails when working in thick
undergrowth and brambles or elsewhere. Dogs
are docked for the avoidance of tail injuries. As
anyone who knows about dog injuries will tell us, a
tail injury is one of the most painful things that a
dog can suffer and it is one of the most difficult
injuries to heal.
I used to work and breed springer spaniels.
They are the most loyal and courageous of breeds
and are great companions. I would sooner cut off
my own hand than deliberately cause injury or
pain to one of my dogs. Most dog owners feel the
same way, which is why we dock tails. I was
always present when my spaniel puppies were
docked. I never saw any reaction at the time or illeffects later on. The tails are docked for the
avoidance of future tail injury.
I wrote to Mr Finnie on March 15. He
acknowledged in his reply that spaniels can
endure split and broken tails when they work in
thick undergrowth. His reason for deciding that he
would no longer introduce an exemption for
working dogs seems to be that breeds such as
collies would come under the same exemption.
However, I am sure that he knows—as most
people do—that no one docks collie dogs. They
work in open fields, so there is no reason to dock
their tails.
Mr Ruskell: Will the member give way?
Mr McGrigor: Hang on a minute.
Ironically, every ewe and lamb that the collies
are rounding up is docked as a welfare measure.
Surely it would be disgraceful to fail to exempt
certain breeds such as spaniels, which need to be
docked as a welfare measure, because a way
cannot be found to write the correct words in a bill.
Our actions in the Parliament would allow dogs to
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go through pain and suffering. That cannot be
right.
Right here in Scotland, we have the best
working springer bloodlines of anywhere in the
world. If docking is disallowed, we will lose those
bloodlines to England, where breeders will still be
able to dock. I beseech members not to disallow
docking for working dogs. I beseech members to
support Ted Brocklebank’s amendment 4.
15:15
Mr Ruskell: I ask members to support
amendment 30 in the name of the minister and to
reject all the other amendments in the group,
including those in the name of the minister’s
Liberal Democrat back-bench colleague. Those
other amendments were lodged to create an
exemption to the ban on tail docking and to reopen
arguments
that
the
committee
rejected
comprehensively at stage 2. Throughout the
debate on tail docking, I have said that we should
not enshrine illogical traditions into 21st century
Scots law. Tail docking is an illogical tradition:
indeed, it is recognised as such by the British
Veterinary Association, the BSAVA and the Royal
College of Veterinary Surgeons. It is completely
inappropriate and unrealistic of Ted Brocklebank
to simply dismiss members of those prestigious
bodies as a bunch of townie vets.
Not even the people who are pro tail docking
can accurately define which working dogs would
benefit physiologically from having their tail
docked. There is inconsistency across the working
breed standards: cocker and springer spaniels
have their tails docked, whereas Irish water
spaniels do not; and German pointers have
docked tails, whereas English pointers do not. The
SSPCA told us that one of the breeds that suffers
the greatest number of tail injuries is the Labrador
and yet that breed has never had its tail docked.
Frankly, the idea of a tail-docked Labrador is
faintly ridiculous. The committee and the
Executive have got it right in this case.
I say to John Swinney that there has been
parliamentary scrutiny. The Environment and
Rural Development Committee considered all the
evidence and came to the conclusion that the right
way forward is to have a monitorable ban. Putting
in place an exemption would simply create an
unworkable mess. When a puppy is only a couple
of days old, how can anyone tell whether it is
suitable to become a working dog? How would we
get round the situation that the loophole would
create, whereby a dog breeder could apply for a
gun licence or a shooting club membership card
simply to be able to routinely dock the tails of the
dogs that they breed for sale? We simply cannot
introduce an exemption.
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Amendment 30 will close the loophole whereby
people could have taken their dogs down south to
have their tails docked. Ted Brocklebank does not
understand the point that is at issue in that regard.
If he had examined the debate at Westminster, as
he urged us to do, he would know that the
exemption that the English bill proposes means
that people who take their dogs to the vet to have
their tails docked will require to have the dog
microchipped with their name and address as part
of the registration. That provision provides a pretty
solid basis for any line of inquiry in the case of
someone who takes their dog down south to have
its tail docked. The minister’s amendment 30 is
robust.
A full monitorable ban is the right approach for
us to take—it is the logical approach. I urge
members to support amendment 30 and to reject
all the other amendments in the group.
Nora Radcliffe (Gordon) (LD): I remind
members that much of the animal welfare
legislation under which we operate is something
like 100 years old. It is likely that the provisions of
the bill that we are debating will have to last for 20,
30, 50 or more years. The bill has been framed as
enabling legislation; it has a total ban on
mutilations, but provides the flexibility for the
Government to introduce exemptions by way of
secondary legislation as and when people’s idea
of what is acceptable and unacceptable changes
over time. Whatever the answer to the question
that has been posed in the debate whether there
should—or should not—be tail docking, the right
way to act is by secondary legislation. We should
make our decision at the same time that we
introduce the other exemptions to the total ban on
mutilation.
Mutilating an animal by chopping off part of its
body is a fairly extreme thing to do. Having duly
considered all the aspects, someone should be
able to make a really good justification of the
practice on animal welfare grounds. The
committee had no doubts about the sincerity of the
people with experience of working dogs who told
us that they genuinely believe that dogs are liable
to incur painful injuries if their tails are not docked.
However, we had difficulty because common
practice is not necessarily good practice. Although
working dogs’ tails are routinely docked, we do not
have incontrovertible evidence that there will be a
significant increase in tail injuries among working
dogs if docking is discontinued.
Mr McGrigor: Will the member give way?
Nora Radcliffe: In a minute.
I ask the Executive immediately and proactively
to establish a baseline on the incidence of tail
injuries among working dogs, so that we can
measure the evidence against that baseline. If it
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can be demonstrated that a ban on tail docking
leads to a significant increase in the incidence of
tail injuries, the Executive will be able to move
quickly to bring forward secondary legislation, on
the basis of incontrovertible evidence.
John Home Robertson (East Lothian) (Lab): I
want to express caution about section 18. It is well
intentioned, but I have yet to be convinced that it
makes sense and I cannot be convinced until I
know much more about the exemptions that are
proposed by the Executive—I hope that we will
hear more on exemptions from the minister. I am
also increasingly worried about the perception of
the Scottish Parliament in parts of Scotland, where
we have a reputation for rushing into legislation.
We need to be a little careful about matters such
as the one we are debating.
For the avoidance of doubt, I will say that the
mutilation of animals for cosmetic purposes is
abhorrent, wrong and surely a contravention of the
ethical standards of the veterinary profession.
However, there can be good animal welfare
reasons for surgery on some animals in some
circumstances. It can be necessary to take the
dew claws off dogs. It is necessary to dehorn
cattle and to castrate some farm and domestic
animals, and anyone who has seen a sheep struck
down by maggots will testify to the need to dock
the tails of lambs.
I understand that some breeds of dog, when
they are used for specific and legitimate purposes,
are at genuine risk of significant injuries if their
tails are not docked. If that is the case, and only in
specific circumstances, professional veterinary
surgeons should be allowed to carry out tail
docking, subject to the rules and ethical standards
of their profession. We should expect the
profession to set and enforce strict standards.
Probably all members have received many
representations from people who call for a ban on
tail docking, many of which have been inspired by
well-organised pressure groups. Some of us have
received a similar number of representations from
people who support the other side of the
argument. However, a national Parliament must
resist the urge to do what campaign groups and
lobbyists tell it to do. Our duty is to do what we
think is right for Scotland. Cosmetic tail docking is
wrong, but I am not convinced that a blanket
legislative ban is the right way to deal with the
problem.
I was considering voting for Ted Brocklebank’s
amendment 4 until I heard his speech, which I do
not think was intended to attract support—I will
bear that in mind. I remain uneasy about simply
giving the Executive powers to make regulations.
However, I welcome the minister’s intention to
make regulations on exemptions and I hope that
she will say more about the exemptions that the
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Executive has in mind. I hope to be able to support
section 18.
Tricia Marwick (Mid Scotland and Fife) (SNP):
It might surprise members who remember my role
in the Protection of Wild Mammals (Scotland) Bill
to hear that I support the amendments that would
exempt working dogs from the ban on tail docking.
I grew up in a family that kept working dogs. My
father had springer spaniels, which went to the
gun. He used to cut off the puppies’ tails when
they were only hours old. The procedure was
necessary then and it is necessary now, to prevent
future injuries.
The minister has told the Parliament that the
issue will be considered at some time in the future
and dealt with through regulations. However, the
minister well knows that, when the Parliament
considers regulations, we cannot amend them.
Even if the minister decided not to include tail
docking in the regulations, members would not
have the opportunity to amend them. The minister
has a duty, in summing up, to say whether she is
for or against tail docking.
Executive amendment 30, which would make it
an offence to take an animal out of Scotland for
tail docking, is totally illogical, for the reasons that
other members have outlined. The minister has a
duty to answer John Swinney’s question about
whether an animal that is sold could be sold back
once its tail had been docked. It is important that
the Parliament legislates on animal welfare
matters—that is not, as Ted Brocklebank said, a
waste of time. We all have a duty to consider
animal welfare. The bill is a good one, but it could
be better. I ask members to think carefully about
how they vote on the amendments.
The Deputy Presiding Officer: I express my
regret to the six remaining members who wish to
speak, but there is no time for them.
Richard Lochhead: Will you exercise your
discretion, Presiding Officer?
The Deputy Presiding Officer: No. I will not
exercise my discretion to accept a motion without
notice. I ask Rhona Brankin to wind up the debate.
Rhona Brankin: I want to be absolutely clear
that it is not appropriate to single out any one
mutilation and legislate on it through the bill. We
will not do that. I also want to be clear that section
18 will not come into force until the regulations that
allow exemptions have been drafted, consulted on
and approved by the Parliament. That means that
no final decision will be taken on the tail docking of
dogs until the regulations are completed. If those
who argue for an exemption for working dogs can
present persuasive evidence in support of their
case, that will be given full consideration.
Karen Gillon (Clydesdale) (Lab) rose—
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Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP) rose—
Mr McGrigor rose—
Rhona Brankin: I would like to continue,
because I want to deal with a couple of points that
have been raised.
John Swinney raised the possibility of puppies
being sold to a breeder in England and then sold
back again. To clarify for Mr Swinney, if the
purpose was to have the tails docked, it would be
illegal to move the dogs outwith Scotland.
Mr Swinney: Will the minister give way?
Rhona Brankin: I gave way several times in my
opening remarks.
John Home Robertson talked about farm
animals. The European Commission regularly
reviews and updates farm animal welfare rules.
The European Council agrees directives and
regulations that control farming practices.
Decisions on mutilations of farm animals should
be agreed at that level, to ensure a level playing
field throughout the European Union.
Any new procedure that involves mutilating an
animal will be prohibited unless and until it is
specifically exempted. State veterinary service
veterinarians and officials will consider the
evidence on whether the procedure warrants an
exemption and advise ministers accordingly. If an
exemption is proposed, there will of course be
public consultation. Parliamentary approval will be
required of any regulations that exempt a
procedure. I repeat that no final decision will be
taken on the tail docking of dogs until the
regulations are completed.
The Deputy Presiding Officer: The question is,
that amendment 30 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
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Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)
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AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

ABSTENTIONS
Fabiani, Linda (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 86, Against 30, Abstentions 3.
Amendment 30 agreed to.
Amendment 4 moved—[Mr Ted Brocklebank].
The Deputy Presiding Officer: The question is,
that amendment 4 be agreed to. Are we agreed?
Members: No.
15:30
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
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Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
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McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Stevenson, Stewart (Banff and Buchan) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 25, Against 92, Abstentions 1.
Amendment 4 disagreed to.
The Deputy Presiding Officer: Amendment 11
is in the name of Andrew Arbuckle.
Mr Arbuckle: Not moved.
Amendment 11 moved—[Fergus Ewing].
The Deputy Presiding Officer: The question is,
that amendment 11 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
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Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Matheson, Michael (Central Scotland) (SNP)
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May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 31, Against 87, Abstentions 0.
Amendment 11 disagreed to.
After section 18
The Deputy Presiding Officer: Amendment 12
is in the name of Andrew Arbuckle.
Mr Arbuckle: Not moved.
Amendment 12 moved—[Fergus Ewing].
Amendment 12A moved—[Mr Ted Brocklebank].
The Deputy Presiding Officer: The question is,
that amendment 12A be agreed to. Are we
agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
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McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
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Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 19, Against 101, Abstentions 0.
Amendment 12A disagreed to.
Amendment 12B not moved.
The Deputy Presiding Officer: The question is,
that amendment 12 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
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Johnstone, Alex (North East Scotland) (Con)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
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Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (SSP)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinburne, John (Central Scotland) (SSCUP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 31, Against 89, Abstentions 0.
Amendment 12 disagreed to.
After section 20
The Deputy Presiding Officer: Amendment 6,
in the name of Maureen Macmillan, is in a group
on its own.
Maureen Macmillan: Amendment 6 seeks to
make it an offence knowingly to attach an electric
shock collar to a protected animal, or permit the
use of an electric shock collar on a protected
animal. It will also make it an offence to possess,
control, offer for sale or supply an electric shock
collar. These collars are freely available on the
internet with no restriction on or regulation of their
use.
The use of the collars is cruel and unnecessary.
That view is shared by animal welfare
organisations such as Advocates for Animals, the
Kennel Club and the SSPCA. These collars have
already been banned in several European
countries.
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The collars are cruel because they deliver a
painful electric shock through two prongs, the
thickness of a pencil, at the base of a dog’s throat.
They are unnecessary because it is generally
agreed that even dogs that have become
aggressive and unbiddable can be successfully
retrained using positive training methods.
Alex Fergusson: I do not disagree with much of
what the member says. However, will she make
other members aware of the fact that there is a
huge difference between the sort of collar that the
member has in her hand, which a dog wears all
the time and which can, in some instances, be set
off by the barking of another dog, and a training
collar that is operated manually by a trainer? Is the
member aware that, if the use of such collars is
forbidden by legislation, other sorts of training
could be opened up, such as running loops around
a dog’s neck to train it to stop on command and
other methods that could be far more injurious to
animal welfare than the proper, judicious use of a
single-shock collar?
Maureen Macmillan: I am grateful for that
intervention and I realise that there is a debate to
be had about the different types of electric shock
collars that are in use. The one that I have in my
hand is a remote-control one that is used for
training purposes.
As I said, I believe that dogs can be retrained
using positive training methods. I point out that the
police and the Army have given up using the
collars for the reasons that I have outlined.
When the amendment was debated at stage 2,
the Executive stated that the Department for
Environment, Food and Rural Affairs was
conducting research into the effects of electric
shock collars. However, it has since emerged that
robust, peer-reviewed research has already been
done. The University of Bristol has carried out a
review of the current literature on the subject.
Other academic institutions have declined further
to research the use of electric shock collars for
DEFRA, as they consider it to be unethical, given
that a body of research already exists and that
further research would cause suffering to dogs.
The Executive is now aware of the existing
research and, indeed, Executive officials have
tested out the force of those collars in the course
of a meeting with animal welfare organisations.
I therefore hope to have a more positive
response from the minister to this amendment
than I received during stage 2.
I move amendment 6.
Alex Johnstone: I have read Maureen
Macmillan’s amendment and I understand why
she lodged it. I am concerned by information that
has been brought to my attention about the
development of alternative uses for such
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equipment, particularly equipment that is now
available that can serve to restrict the range of
dogs on premises on which they are untethered
and unrestricted by other means. My concern is
that Maureen Macmillan’s amendment might be
too all-encompassing and might not allow the
flexibility that is needed if we are to be able to
consider applications for technology of which we
are not yet aware. Is the member concerned that
this amendment might restrict a range of
potentially positive uses that have not been
thought of at the moment?
Ross Finnie: I am well aware that there are
strong views against the use of electric shock
collars. However, I am equally aware that some
believe that electric shock collars have a role to
play, particularly if an animal has proven to be
unresponsive to other training techniques. Further,
as Alex Fergusson has pointed out, there is a
range of electric collars, some of which are
operated
manually
via
a
remote-control
transmitter. Although there is significant support
from animal welfare groups for a ban on such
collars, we do not believe that it is appropriate to
include a ban in the bill. The bill already provides
that Scottish ministers may make regulations with
a view to banning such devices under section 23
and secondary legislation is our preferred route.
I respect Maureen Macmillan’s views on the
matter, but as the Deputy Minister for Environment
and Rural Development said at stage 2, we will not
ban activities unless we have heard all the
evidence in relation to them. Maureen Macmillan
mentioned the literature review that was carried
out for DEFRA and we are aware of that. We have
given the matter further consideration and we still
take the view that it would be helpful to have
further research because we are convinced that
there is considerable potential for the misuse of
electric shock collars. The use of such collars as
training aids might be justified in some cases but it
is not clear to us how the activity could be
regulated appropriately. That is why we seek
further evidence.
We want to issue a consultation on the use of
electric collars and to seek further evidence. If the
evidence is there, as Maureen Macmillan clearly
believes it is, we can introduce regulations to ban
the use of such collars for the specific purposes
that cause animal welfare problems. I hope that
my commitment to undertake a consultation
reassures Maureen Macmillan that we take the
matter seriously and that we are minded to ban
the use of devices that cause pain and distress
unless there is a good case for them to be
permitted.
6.
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Maureen Macmillan: I thank the minister for his
undertaking. I understand the requirement to
consult further on the matter and to legislate by
regulation. The animal welfare organisations will
be content with what is proposed because they
believe—as I do—that the merits of the case will
lead to regulation in due course. I therefore seek
the
Parliament’s
agreement to withdraw
amendment 6.
Amendment 6, by agreement, withdrawn.
Section 21—Animal fights
The Deputy Presiding Officer: Group 9 is on
animal fights. Amendment 31, in the name of the
minister, is grouped with amendment 7.
Rhona Brankin: Amendment 31 creates an
additional offence of causing an animal fight to
take place. “Making … arrangements” covers
cases where the fight does or does not take place.
“Causes” implies that the fight actually takes
place. The amendment will therefore clarify that it
is an offence both to make arrangements for an
animal fight that does or does not subsequently
take place and to cause an animal fight to take
place.
Maureen Macmillan’s amendment 7 seeks to
create an offence of simple possession of a video
recording of an animal fight. I have considered the
matter further since stage 2 and I met Maureen
Macmillan to discuss it. However, creating an
offence of simple possession could lead to
inconsistency in the law on possession of
recordings. There is only one other area in which
simple possession or making a recording is an
offence and that is child pornography. Although
recordings of animal fights are repugnant, it is
difficult to draw a parallel with child pornography. It
is not an offence to possess recordings of a
serious assault on a person or a murder. To
introduce such an offence in relation to animal
fights might imply that they are viewed more
seriously. The recording of other offences is
usually an aggravating factor that is taken into
account in sentencing decisions. We consider that
to be a preferable approach.
I understand that the committee takes
possession of recordings seriously and I am more
than happy to listen to the debate and the case
that is being made. However, I ask the Parliament
to agree to amendment 31 and to reject
amendment 7.
I move amendment 31.
15:45
Maureen Macmillan: Amendment 7 seeks to
make it an offence to possess a video recording of
an animal fight. As the minister said, it reflects the
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view of the Environment and Rural Development
Committee.

from the debate is that there is a gap in the law
that needs to be closed.

At stage 2, the Executive lodged amendments
that make it an offence to show, supply or publish
a recording of an animal fight or to possess such a
recording with an intent to supply it to a third party.
Possession of a recording will not be an offence
although it seems self-evident that someone who
possesses such a recording is involved in staging
animal fights. Both the animal welfare
organisations and the police believe that the
provisions will allow too many known dog-fight
promoters to argue that the fight recordings in their
possession are purely for their own use and are
therefore legally held.

Elaine Smith (Coatbridge and Chryston)
(Lab): I welcome the creation of the offences in
relation to animal fights in the bill, which are long
overdue. It is time that we took legislative action to
eradicate such horrendous practices. Several
witnesses suggested to the Environment and
Rural Development Committee that if the
possession of a recording were outlawed, that
would rapidly undermine the entire animal fight
industry, which is surely the outcome that we
want. Having listened to the minister and to
Maureen Macmillan, I am still concerned about
leaving in the words,

The argument that the Executive used against
the amendment was that it would be unusual and
legally contentious to make possession of a
recording an offence. Possession of recordings of
other violence, such as murder or extreme sadistic
pornography, is not an offence, although many
people might think that possessing such
recordings should be an offence.

“with the intention of supplying it to another person.”

As the minister said, the only current example of
such an offence is that of possession of a
recording of the sexual abuse of children. I am
absolutely clear that in no way do I suggest that
cruelty to animals is anywhere near the scale of
depravity and criminality of child sexual abuse or
the other practices that I mentioned earlier.
However, I draw members’ attention to research at
the University of Edinburgh by Helen Munro for the
SSPCA that showed links between animal abuse
and child abuse. Scottish Women’s Aid recognises
that the abuse of animals is used to coerce
women and children. I do not wish to make too
much of that; I wish only to show the kind of
people we are dealing with.
I am told that dog fighting and the gambling that
accompanies it are often connected with other
criminal activity such as drug dealing and I do not
feel that we should leave any wriggle room in the
bill for such people. I emphasise that the bill
makes allowances for the legitimate possession of
videos of fights—for law enforcement purposes,
for example.
I appreciate that legal problems are connected
with amendment 7 and that the Executive’s
response is based on the consideration that we
should not create such offences piecemeal. If
creating the offence that amendment 7 proposes
is not appropriate when worse recordings can be
possessed, I ask the Executive—the matter is not
just for the minister—what commitment it will make
to creating offences in due course for the
possession not only of animal abuse videos, but of
other videos that show extreme violence or abuse.
In the end, the important fact that has emerged

I do not understand why we have to leave those
words, because they will provide a loophole that
could allow the recording of fights to continue. The
possible loophole lies in the fact that it is hard to
prove that someone intended to supply a
recording.
It would be tragic if such well intentioned and
welcome legislation did not eradicate dog fighting
in practice. I do not imagine that the Scottish
Executive wants to leave a loophole; I am sure
that that is not its intention.
I listened to what the minister said about
consistency with other legislation. If the bill is to
remain as it is, will she—as Maureen Macmillan
asked her to—say something about considering
other legislation in the near future? I would be
concerned if the provision turned into a loophole
and did not have the outcome that the Executive
wants the bill to have.
Rhona Brankin: I say to Maureen Macmillan
and other committee members who have raised
the issue that work will be undertaken on extreme
pornography and the possession of recordings.
That work could give us an opportunity to consider
other issues that relate to the possession of
recordings. In the light of that, it would be useful if
Maureen Macmillan considered not moving her
amendment.
Amendment 31 agreed to.
Amendment 7 not moved.
Section 23—Provision for securing welfare
The Deputy Presiding Officer: Group 10 is on
the prevention of poisoning. Amendment 8, in the
name of Elaine Murray, is the only amendment in
the group.
Dr Elaine Murray (Dumfries) (Lab): It will come
as no surprise to members that amendment 8 is to
do with ragwort, as I have referred to ragwort on a
number of occasions. Ragwort is an attractive
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yellow wildflower and is the habitat of the cinnabar
moth, but it also—unfortunately—contains a
number of alkaloid toxins that are particularly toxic
to horses, to cattle to a lesser extent and to sheep
to a lesser extent still. A horse that consumes only
a small amount of ragwort in its lifetime can die an
unpleasant, lingering and cruel death.
The British Horse Society has identified the
need for education. Many people do not know
what ragwort looks like, do not realise how
dangerous it is to horses and do not appreciate
that it should be nowhere near horses. I lodged
amendment 8 because I wanted an assurance
from ministers that they would produce a code of
practice on the control of ragwort that is similar to
that which DEFRA produced following a private
member’s bill. At one time, I thought of introducing
a member’s bill on the issue, but that will not be
necessary if the Executive is prepared to act.
Clarification about the contamination of forage
crops is needed in such a code. Horses are
unlikely to eat ragwort in fields, but they are likely
to consume it if it is contained in hay. People are
not always aware of the dangers of ragwort in hay.
I would like clarification on the matter because
legislation exists that prevents the sale of
contaminated foodstuffs, but many horse owners
do not know their rights. Many townspeople think
that every person who owns a horse is a Lady
Chatterley type, but many ordinary people in rural
areas—nurses and factory workers, for example—
own horses, which represent a considerable
expense. Such people forgo many other pleasures
by owning horses and their rights with respect to
what recourse they can have if they are sold
contaminated crops for their horses need to be
clarified. Dealing with the matter in the code would
be helpful.
I will sum up. I would like an assurance on the
record from ministers that a code of practice will
be produced as soon as possible. That should not
take long, given that DEFRA already has a similar
code, which could be translated to Scotland. If I
receive such an assurance, I will not press my
amendment, but I will thank ministers on behalf of
horse owners and their equine friends throughout
Scotland.
I move amendment 8.
Ms Rosemary Byrne (South of Scotland)
(SSP): I have been interested in horses for many
years, and, like Elaine Murray, have previously
raised the issue of ragwort.
Ragwort is one of the most frequent causes of
plant poisoning of livestock in Britain. We must be
clear about how dangerous it is to equines and
bovines, which are most susceptible to ragwort
poisoning. Young animals are more at risk than
mature animals because, for some reason, they
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do not recognise that ragwort has a bitter taste at
some times of the year. Consequently, some
horses will not eat it. Ragwort does not have a
bitter taste when it is dying, however, and young
animals will eat it then.
Getting rid of ragwort can be difficult, because
fragments of ragwort root will grow again. It is
important that it is disposed of very carefully.
I support Elaine Murray’s request for a code of
practice because of the numerous issues that
relate to ragwort. Good advice must be given and
there must be good husbandry when people look
after fields. The worst areas are fields that are not
looked after, where horses are seen on poor
grazing; there will be ragwort on such fields. I
support Elaine Murray’s stance and hope that a
code will be produced. That will move us forward
considerably.
Mr Ruskell: I respect the serious concerns
about the welfare of horses raised by Lady Elaine
and Rosemary Byrne. However, as the minister
pointed out at stage 2, there already are
provisions in the bill—under sections 20, 22 and
34—to ensure a proportionate response to the
ragwort problem. An unintended impact of
amendment 8 might be that, if we started to ramp
up the regulation, landowners might start investing
rather heavily in herbicides, which could have an
impact on biodiversity. We need a proportionate
response to the problem, and such a response is
in the bill. We do not need further regulation.
Ross Finnie: We all commend Elaine Murray
for her diligence in pursuing the ragwort issue.
Indeed, some of us believe that her PhD thesis
was on ragwort. It will be disappointing if any
undertaking that I give prevents the Parliament
from having to consult on her bill on ragwort.
Nevertheless, I am afraid that we may be
disappointed.
Although I appreciate what Mark Ruskell has
just said about sections 20, 22 and 34, I believe
that the deputy minister has stated that section 34
would allow ministers to issue a statutory code of
practice on ragwort control in areas where horses
are kept, if that was deemed necessary. We need
to clarify the position.
A code is necessary, and we could create a
code under section 34 that would deal with horses
and ragwort, which would have to be directed at
horse owners and people who are responsible for
those protected animals. However, that would not
quite take care of the position that is being
advanced by Elaine Murray. I do not wish to
anticipate the debate, but I draw members’
attention to amendment 32. If passed, that
amendment would allow the Scottish ministers to
introduce statutory guidance that could be more
targeted and more widely drawn than is currently
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possible under section 34. I give an undertaking
that, if amendment 32 were passed, it would be
ministers’ intention to issue a code of practice
under both section 34 and the section that
amendment 32 would introduce, which would
address both those with direct responsibility for
horses and other people who might be engaged in
the provision of substances that would be
deleterious to the health and welfare of equines.
Mr Jim Wallace (Orkney) (LD): I follow what
the minister is saying. However, from the recesses
of my mind I recall that some kinds of ragwort are
not covered in their formal Latin botanical name
under the Weeds Act 1959; therefore, it becomes
difficult to issue directions under that act. Does the
minister propose to examine the Weeds Act 1959,
to ensure that that aspect is fully covered?
Ross Finnie: I never cease to be amazed by
the contents of the deep recesses of my learned
friend’s mind. Curiously enough, that is not a
matter that was in the recesses of my mind.
Nevertheless, I assure my learned friend that, if
what he says is the case, in drawing up whatever
regulations may be required—either under section
34 or under the new section created by
amendment 32—we will ensure that we satisfy the
deeper recesses of his mind. I give that
undertaking. More specifically, if we issue a code
of practice under both those sections, I hope that
that will satisfy Elaine Murray and that she will not
require to pursue her amendment.
The Deputy Presiding Officer: I call Elaine
Murray to wind up—at a gallop, please.
Dr Murray: I am pleased with the assurances
that I have received. Jim Wallace is correct to say
that there are other forms of ragwort. The usual
form, which is covered by the Weeds Act 1959, is
common ragwort, but there are other forms of
ragwort. That needs to be looked into.
I inform the minister that my PhD is not in
ragwort, I am afraid, but in laser magnetic
resonance spectroscopy. I thank the minister for
his assurances and I thank the many members
who have raised the issue over the years. I look
forward to guidance being issued. I seek to
withdraw amendment 8.
Amendment 8, by agreement, withdrawn.
After section 23
16:00
The Deputy Presiding Officer: Group 11 is on
the sale of animals. Amendment 51, in the name
of Richard Lochhead, is grouped with
amendments 52 and 53.
Richard Lochhead: Amendment 51 is about the
need to regulate the sale of animals on the
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internet. We all recognise that the growth of the
internet brings massive opportunities, but it also
brings some challenges. One challenge that has
been highlighted during the past few months of
debate on the bill is the challenge to animal
welfare. Some people believe that the trade of
animals on the internet is detrimental to animal
welfare. Amendment 51 seeks to persuade
ministers that there is a need to regulate that
trade.
I draw members’ attention to the briefing from
the International Fund for Animal Welfare, which
mentions a survey that it carried out on the web. It
found that among animals for sale on the internet,
there were 146 primates, including a gorilla and
four baby chimps, as well as a Siberian tiger and a
giraffe. That raises various issues. How do we
ensure that such animals are kept in the best
conditions and that the people who facilitate the
trade of animals on the internet are held
responsible under the bill?
At present, internet service providers and people
who own websites in Scotland are not covered by
the bill. At stage 2, the issue was raised with
ministers, who said that they intended to make
regulations on the sale of animals on the internet
but that those regulations might only reflect those
that have been adopted south of the border. In
effect, they would regulate only online pet shops
but not the internet service providers or the
website owners. The purpose of amendment 51 is
to go one step further and ensure that those
people are regulated, given the potential
implications for animal welfare.
The main reason why the Government rejected
a similar amendment at stage 2 was that it felt that
the regulation-making power would be time
limited. That is why in the amendment at stage 3
we are saying that some but not all of the
regulations should be brought in within the first
year. Given that the time constraints have been
removed, I hope that the minister will feel able to
support amendment 51.
I am very sympathetic towards amendments 52
and 53, in the name of Christine Grahame, but I
know that she is going to speak to them, so I will
not do so. I hope that members will support all the
amendments in this group.
I move amendment 51.
Christine Grahame (South of Scotland)
(SNP): We go from the modernity of the internet to
the old-fashioned pet shop. I am pleased to say
that many pet shops no longer sell puppies and
kittens.
Many parts of amendment 52 refer to “a dog”
because there is no definition of “a puppy” in the
bill, but I am talking about puppies, because very
few adult dogs are sold in pet shops. I am seeking
an outright ban on pet shops selling puppies.
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Subsection (2) of the section that amendment 52
would introduce says:
“A person who, in the course of a business, sells a dog
which is less than eight weeks old commits an offence.”

The arguments for both amendments are along
the same lines. Puppies that are sold in pet shops
are taken away from their mothers before they are
eight weeks old and have learned the dog rules,
as it were. Some of those puppies become
psychological wrecks because they do not know
how to behave.
Also, pet shops do not have staff there 24 hours
a day to look after the animals. Anyone who has
had a young animal knows that it is just like a
baby; it has to be cared for. Puppy farmers who
sell puppies to pet shops do not undertake the
same duties as they do with responsible breeders
who sell them. I hope that all members feel
sympathy with all those issues. Pet shops should
no longer be able to sell puppies, especially those
that are less than eight weeks old. The other
issues in the amendments are concerned with the
Breeding and Sale of Dogs (Welfare) Act 1999.
If members do not agree with amendment 52,
their fallback position could be amendment 53,
which proposes that if, in the course of a business,
anyone sells a dog that is less than eight weeks
old, they must provide certain information
“as the Scottish Ministers may by regulations specify.”

To some extent, that would bring the bill in line
with my Transportation and Sale of Puppies
(Scotland) Bill. I hope that the days remembered
in the old song “How much is that doggy in the
window?” are going to be dead and buried.
Alex Johnstone: Amendment 52 falls into that
category that makes me concerned that it might
drive the activities of some dog dealers
underground. For that reason, I have a strong
preference for amendment 53, which I believe
would legitimise and regulate the activities about
which we are concerned, rather than forcing them
into the dark where we do not want them to go.
On amendment 51, I share Richard Lochhead’s
concern about the sale of animals on the internet.
We should ensure that not just anyone can buy an
animal and do as they please with it; that is very
much an animal welfare concern. However, I
would like to hear whether the minister shares my
concern about the effect on legitimate sales of
animals over the internet, which are a necessity
when auction marts cannot be conducted on site
because of restrictions on the movement of
animals. Such sales have had to take place in the
past and may need to take place in future. If
auction marts need to conduct their auctions
electronically, as has had to happen in the past,
can the minister assure us that they will not be
unnecessarily hampered?
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Rhona Brankin: Amendment 51 seeks to
ensure that the Executive makes regulations on
the selling of animals on the internet within one
year of the bill receiving royal assent. The
Executive has already made a commitment to
introduce regulations on the sale of animals,
including internet sales. I reiterated that
commitment when Mr Lochhead spoke to a similar
amendment at stage 2. However, internet sales
are not the only pressing issue on which
secondary legislation under the bill will be
required. Moreover, given the nature of internet
selling, a common approach between Scotland
and England and Wales is likely to be appropriate.
Our officials will work closely with DEFRA to
ensure that a workable proposal is consulted on
and brought before Parliament as soon as is
practicable. To require that such regulations must
be made within one year of royal assent might
adversely affect the degree of consultation that
could be undertaken on the regulations and,
ultimately, the quality of those regulations.
Therefore, I strongly urge Parliament to reject
amendment 51.
Amendments 52 and 53 are new proposals that
Christine Grahame is bringing forward for the first
time and, as such, they have not been consulted
on. Amendment 52 proposes to make it an offence
for a licensed pet shop to sell dogs and for any
person in the course of business to sell a dog that
is under eight weeks of age. Under existing
legislation, it is already illegal for breeding and
rearing establishments to sell dogs that are under
eight weeks of age except within the pet trade. It is
not legal for them to sell a dog that is under eight
weeks of age to a member of the public.
I have a number of concerns about amendment
52. First, it would be grossly unfair to make it an
offence, without any consultation whatsoever, for
pet shops to sell dogs. Before any changes are
made to existing animal-selling practices, the pet
animal industry and other interested parties must
be fully consulted. Secondly, such issues are best
dealt with under secondary legislation rather than
in the bill. The bill makes provision for such
matters to be dealt with in secondary legislation
and the Executive has already given a
commitment to review the existing legislation on
the selling of pets and on dog breeding.
Amendment 53 would provide Scottish ministers
with powers to make regulations to require that
any person who in the course of business sells a
dog that is under eight weeks old must provide the
purchaser with information about the care of
puppies and about the puppy that is being sold. I
have a number of concerns about the amendment.
First, amendment 53 is contradictory to
amendment 52 and it is unclear whether the
information relates to the animal or the breeder.
Secondly, on the wider issue, we asked in our
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2004 consultation paper whether animal sellers
such as pet shops should be required to provide
information. It is intended that regulations will
require pet shops and other establishments that
sell pets to provide to purchasers information on
the care of the animals that they provide. The bill
already provides Scottish ministers with general
powers to make regulations to ensure the welfare
of animals, so the additional provision in
amendment 53 is unnecessary.
I am sure that the issue that Mr Johnstone
asked about will come up in the consultation.
I ask the Parliament to reject amendments 52
and 53.
Richard Lochhead: Briefly, I do not accept the
minister’s view that there are too many time
constraints in amendment 51. The amendment
would require that only some but not all of the
regulations on the sale of animals over the internet
would need to be made within one year of the bill
receiving royal assent. On that basis, I will press
amendment 51.
On the amendments in the name of Christine
Grahame, I urge members to recognise that
amendment 53 is an alternative to amendment
52—a softer option. I see no objection whatever to
amendment 53 and I hope that members will
support it.
16:15
The Deputy Presiding Officer (Trish
Godman): The question is, that amendment 51, in
the name of Richard Lochhead, be agreed to. Are
we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
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Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (Ind)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Muldoon, Bristow (Livingston) (Lab)
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Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 50, Against 59, Abstentions 0.
Amendment 51 disagreed to.
Section 24—Licensing etc of activities
involving animals
The Deputy Presiding Officer: We move to
group 12. Amendment 13, in the name of Ted
Brocklebank, is the only amendment in the group.
Christine Grahame: On a point of order,
Presiding Officer. We have not voted on the other
amendments in group 11.
The Deputy Presiding Officer: They appear
later in the marshalled list. You will see that if you
look at the marshalled list.
Mr Brocklebank: Amendment 13 would
introduce a licence for the keeping of falcons.
Forty years ago, there were about 1,000 falconers
in the whole of the UK, but that number has
increased more than thirtyfold. We have no idea
how many falconers there are in Scotland,
because there is no need for falconers to be
registered or licensed. People need to be
registered by DEFRA to keep most kinds of British
birds of prey, but that is bird registration, not
licensing.
Registration does not apply to foreign birds of
prey. Harris hawks, which are the birds most
widely used by the growing number of falconers,
are imported from America and require no
registration. Recently an eagle owl escaped from
its tied perch in Linlithgow. The eagle owl is the
biggest of all European owls and is quite capable
of attacking dogs and cats, but it requires a
registration document only if someone plans to
use it for movies or commercial purposes. Movies
apart, people can keep owls in their garden shed
or tether them in their back garden, completely
unregistered. In fact, so many imported eagle owls
have escaped that they are becoming an
indigenous British species again.
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Consider this: a 15-year-old with wealthy
parents can apply for an import licence, have a
martial eagle—the largest eagle species in the
whole of Africa—trapped and, after it is
quarantined in the UK, pick it up totally
unrestricted. Apart from the fact that the martial
eagle is suffering a huge decline in Africa, these
are birds that can kill antelope. Our 15-year-old
could be seriously injured, as could a small child,
by a giant eagle, yet no registration is required for
the species. People do not have to be licensed to
fly it or to charge the public money to watch it
hunt.
Alasdair Morgan (South of Scotland) (SNP):
Mr Brocklebank puts some arguments that will
gain members’ sympathy, but will he put the
amendment in the wider context of Conservative
policy, which is against regulation of all kinds?
Mr Brocklebank: There is regulation and
regulation. When requests for regulation come
from the industry, it is sensible for the Parliament
at least to listen to them.
It is uniquely difficult to keep falcons in good
health—people really need to know what they are
doing. Uncontrolled falcons also have the potential
to cause cruelty to other wildlife and, possibly, to
domestic pets, so it is vital that they are kept and
operated by responsible owners. The other day, a
professional falconer wrote to me as follows:
“practised well, falconry deserves its status as the sport
of kings, practised poorly it can be an ugly thing.”

I submit that, too often, it is an ugly thing in
Scotland at the moment. I do not believe that the
measures in the bill are specific enough to control
what is clearly a potential cause of bad welfare
among birds of prey.
I move amendment 13.
Ross Finnie: After listening to the three-act
drama that has just been played out by Ted
Brocklebank, one would find it difficult to believe
that his amendment states:
“leave out <an activity which> and insert—
<( ) any activity which involves the keeping of
falcons”.

No one listening to that drama would have been
led to believe that. Of course, the three-act drama
was not necessary. Anyone who has read section
24 will realise that it encompasses all animals and
therefore all birds. To insert falcons into the
wording would leave us with a construction that
might allow the inference to be drawn that the
section covered only falcons and no other birds. In
my opinion, that would be an extremely poor
amendment to the section.
Amendment 13 is wholly unnecessary. Section
24 is deliberately widely drawn to grant licensing
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powers for all activities, so I urge Parliament to
reject amendment 13.
The Deputy Presiding Officer: The question is,
that amendment 13, in the name of Ted
Brocklebank, be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
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Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Morgan, Alasdair (South of Scotland) (SNP)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)

The Deputy Presiding Officer: The result of
the division is: For 11, Against 88, Abstentions 6.
Amendment 13 disagreed to.
Section 25—Prohibition on keeping certain
animals
The Deputy Presiding Officer: Amendment 5,
in the name of Mark Ruskell, is in a group on its
own.
Mr Ruskell: I welcome the Executive’s intention
to consult on the banning of wild animals in
circuses, which was proposed in response to the
genuine concerns that were voiced in the chamber
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at stage 1 and, indeed, in response to the
amendment in my name at stage 2.
I do not believe that there is a place for wild
animals in circuses and I do not believe that the
majority of the public believes that either. It is
impossible to cater for the needs of animals that
have evolved on the plains of Africa—lions, tigers
and elephants—in the cramped and unnatural
conditions of a travelling circus. I recognise that
the bill has a heavy subordinate legislation agenda
attached to it, but at this stage I seek further
assurances from the minister that a ban on wild
animals in circuses will be in place for the next
circus season. We do not want to get into a
situation in which there is no ban in Scotland but
there is one in England, with the result that
disreputable circuses decide to come up to
Scotland to hold their summer season here. I
plead with the minister to offer us assurances on
the progress of the subordinate legislation.
I move amendment 5.
Rhona Brankin: During the stage 2 discussion
of a similar amendment from Elaine Smith, I stated
that although the issue of the private keeping of
primates in Scotland is a concern, we estimate the
scale of the problem to be small. Further general
consultation is required to consider the issue of
the keeping of primates in a wider context. That is
why I made the commitment at stage 2 to have a
general consultation on the keeping of unusual
pets, which I hope will provoke debate and help to
inform future policy in this area.
Consultation on the matter is essential and
although it is clear from what Mark Ruskell said
that there are strong voices in favour of a ban,
other voices should be heard. We also need to
look at detailed issues such as differences
between species and whether any exceptions
should be allowed. All that must be done before
setting policy in stone on the issue. I appreciate
that there are strongly held views on the matter,
but I believe that setting an arbitrary time limit for
the introduction of regulations under section 25
could lead to bad or unworkable legislation.
Indeed, I do not think that I should give a
commitment today to act on the issue of circuses
by a particular time. Suffice it to say that we will do
that as soon as possible. I ask Parliament to reject
amendment 5.
The Deputy Presiding Officer: The question is,
that amendment 5, in the name of Mark Ruskell,
be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
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Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Maclean, Kate (Dundee West) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
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(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tosh, Murray (West of Scotland) (Con)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

Cunningham, Roseanna (Perth) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
MacDonald, Margo (Lothians) (Ind)
Martin, Campbell (West of Scotland) (Ind)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 37, Against 73, Abstentions 0.

AGAINST

Amendment 5 disagreed to.
After section 28
Amendment 52 not moved.
Amendment 53 moved—[Christine Grahame].
The Deputy Presiding Officer: The question is,
that amendment 53, in the name of Christine
Grahame, be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)

Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
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Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 51, Against 60, Abstentions 0.
Amendment 53 disagreed to.
After section 34
The Deputy Presiding Officer: We move now
to group 14. Amendment 32, in the name of Ross
Finnie, is the only amendment in the group.
Ross Finnie: As I hinted to members earlier
when we discussed the control of ragwort
poisoning, amendment 32 will allow Scottish
ministers to introduce statutory guidance on any
matter that is considered appropriate to secure the
welfare of protected animals. The ability to issue
guidance under the animal welfare part of the bill
is an important tool to promote animal welfare in
Scotland. Guidance may apply generally or to
particular groups of people.
We will of course be issuing general guidance
on the bill, but that guidance will be different from
the guidance on animal welfare codes. It will be
more flexible and will not attract the same
parliamentary procedure. It will be instructive but
not binding. As I said earlier to Dr Elaine Murray,
we intend to introduce statutory guidance on the
control of ragwort.
We believe that the package of measures will
enhance our ability to issue codes in order to
effect more suitable arrangements.
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I move amendment 32.
Amendment 32 agreed to.
Section 35—Deprivation orders
Amendment 33 moved—[Ross Finnie]—and
agreed to
Section 36—Disqualification orders
Amendments 34 to 39 moved—[Ross Finnie]—
and agreed to.
Schedule 2
MODIFICATION OF ENACTMENTS

The Deputy Presiding Officer: We move to
group 15. Amendment 40, in the name of the
minister, is grouped with amendments 41 to 44.
Rhona Brankin: Amendments 40 to 44 are
technical amendments that make changes to
schedule 2. Amendments 40 to 42 reinstate the
definition of livestock, and certain other definitions,
in section 8 of the Agriculture (Miscellaneous
Provisions) Act 1968. Those definitions are
necessary for the interpretation of sections 4 and 5
of that act, which are retained.
Amendments 43 and 44 remove two acts from
the list of acts to be repealed. I ask the Parliament
to accept amendments 40 to 44.
I move amendment 40
Amendment 40 agreed to.
Amendments 41 to 44 moved—[Ross Finnie]—
and agreed to.
The Deputy Presiding Officer: That ends the
consideration of amendments.
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Animal Health and Welfare
(Scotland) Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-4267, in the name of Ross Finnie,
that Parliament agrees that the Animal Health and
Welfare (Scotland) Bill be passed.
16:25
The Minister for Environment and Rural
Development (Ross Finnie): The Animal Health
and Welfare (Scotland) Bill is an important vehicle
that will ensure that the vision that is set out in our
animal health and welfare strategy can be realised
in Scotland. That strategy sets a goal for raising
animal health and welfare standards for the benefit
of animals, animal keepers and society as a
whole. In particular, it provides for the raising of
standards being progressed through partnership
between all stakeholders: the Government, the
veterinary profession, the livestock sector, other
animal keepers and animal welfare organisations.
From its inception, partnership working has been
at the heart of the Animal Health and Welfare
(Scotland) Bill, so the consultation process
enabled us to refine the first draft of the bill. That
process of refinement has continued during the
bill’s progress through the parliamentary and
committee stages. I believe that we now have a
bill that will make a significant difference to
animals and animal keepers in Scotland, and
which is flexible enough to stand the test of time.
Part 1 of the bill, which we have considered
again, will amend the Animal Health Act 1981. It
reflects advances in science and risk assessment
since that time. The recent disease outbreak
shows us how real the threat of an outbreak of an
exotic animal disease is here in Scotland. If the bill
is passed today, we will have enhanced the
legislative framework. That framework, combined
with our existing contingency planning process,
means that we will be even better prepared to
prevent, and to respond quickly and effectively to,
an outbreak of an exotic disease. We will be in a
better position to protect animal health and to
minimise the impact on our economy, environment
and society.
During the committee stages of the bill, it
became clear that there was a significant desire to
ensure maximum transparency in the exercise of
the new slaughter powers. I believe that
amendment 14, which was lodged by Maureen
Macmillan and which we have accepted today, will
provide that greater transparency. It will ensure
that ministers will be held responsible for enacting
their powers and that, in particular, they will have
to show Parliament that they have met the

26198

requirements of the 1981 act. They will have also
to demonstrate that there is a disease and that the
powers that they are exercising will result in
control of that disease.
The majority of the provisions in part 2 of the bill
have been universally welcomed. The committee
stages have allowed us to clarify certain issues
and to strengthen provisions following the
Environment and Rural Development Committee’s
stage 1 report.
During the stage 1 debate, I commented that the
key provision in the welfare part of the bill is that it
will introduce a general duty on a person to ensure
the welfare of any animal for which he or she is
responsible. To comply with that duty of care,
owners and keepers will need to understand their
responsibilities and take all reasonable steps to
provide for the needs of their animals, to the
extent that will be required by good practice. The
importance of the duty of care cannot be
exaggerated; it is at the heart of the welfare part of
the bill. Once that duty is established, it is clear
how the other provisions in the welfare part will
flow from it. I believe that the amendment at stage
2 that introduced care notices will help to ensure
that the duty of care is implemented appropriately
and proportionately. A care notice will give an
individual who is failing in his duty of care the
opportunity to comply with that duty and thereby to
avoid prosecution. We strongly believe that the
provision will encourage early intervention and
prevent animal welfare problems from escalating.
Overall, the welfare part of the bill illustrates
Scotland’s commitment to modern animal welfare
legislation and shows that we take seriously
individuals’ responsibility for their animals.
However, the bill is only the start. It provides the
essential flexible statutory framework, but the true
test of the legislation will be in how the new
provisions are implemented and in the wide
programme of secondary legislation that will be
required after enactment.
The bill is
Parliament.

important—I

commend

it

to

I move,
That the Parliament agrees that the Animal Health and
Welfare (Scotland) Bill be passed.

16:30
Sarah Boyack (Edinburgh Central) (Lab): I
thank all the members of the Environment and
Rural Development Committee and its clerks for
the huge amount of work that was carried out in
scrutinising and debating the bill at stages 1 and 2.
I agree with Ross Finnie that our discussion during
those stages was detailed; in a sense, it reflected
the complexity of the bill’s provisions. The bill is
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much stronger for the responses that we had from
the Executive and from the input of the
organisations, members of the public and key
interest groups who helped the committee to deal
with issues that were often very difficult.
The debate on tail docking today did not give a
full sense of the huge weight of evidence that we
considered at committee, or of the difficulty of
some of the decisions. The committee did not take
those decisions casually; its members—who are
from different political parties—took them only
after much consideration. The bill is better for that
level of discussion.
In the stage 3 debate today, we did not discuss
a number of the important issues in the bill.
Although we debated the framework of provisions
that set out where responsibility for care of
animals lies, we did not have many of the other
detailed and comprehensive discussions that are
needed to make the bill better legislation; for
example, we did not debate in any depth one of
the key provisions of the bill, which is the creation
of the new offence of not preventing harm or
unnecessary suffering, and we did not spend
much time debating the fact that people under 16
will no longer be able to own pets. That provision
is important and says that only an adult can be
responsible for looking after the welfare of a family
pet.
We also have not fully debated some of the
biggest and most long-lasting benefits of the bill.
Maureen Macmillan’s contribution on animal fights
was passionate and powerful and I was glad to
hear the minister say that Parliament will revisit
the issue. Trade in such animals is abhorrent;
anyone who is involved in it needs to be clear that
it is illegal and that it will be stamped out. I am
grateful to Maureen Macmillan for continuing to
push on that issue today.
There is much in the bill that is important and not
all of it is about punishing people for not taking
care of animals. It is much more about
encouraging people to meet higher standards of
animal welfare. The long-term benefits of the bill
will come from the codes, regulations and
licensing powers that will be important in
regulating the bill’s provisions. If I have a regret, it
is that it will take so long to put in place some of
those regulations and codes. The framework of
the bill is excellent—the Executive has moved
forward on animal welfare. In the minister’s
summing up, I would be keen to hear reaffirmation
of the importance of ensuring that the codes and
regulations are put in place.
For people who are involved in pet fairs, people
who run livery yards and pet sellers the issues
need to be addressed. That is also the case in
relation to animal sanctuaries and the use of wild
animals in circuses, about which concerns were
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raised at committee and today. Those issues need
to be addressed urgently and not left for years to
come. We still do not have provisions on snaring
that were discussed some years ago during the
passage of the Nature Conservation (Scotland)
Bill. Parliament needs to ensure that good
legislation is followed swiftly by implementation
measures.
In addition to the introduction of codes, there will
also be processes around inspection and
enforcement, which are crucial and are needed as
a backstop. There are people out there who will
not take responsibility for the welfare of their
animals and there are those who will make
animals suffer. Parliament needs to tell them very
clearly that society does not accept that. Local
authorities will be responsible for enforcing the
regulations—much work needs to be done in that
regard.
All of us should welcome the passage of the bill,
so I hope that that will happen at decision time
today. The bill will lead to the improvement of
animal health and welfare, which the whole
Parliament should celebrate.
16:34
Mr Mark Ruskell (Mid Scotland and Fife)
(Green): I welcome this final debate on the Animal
Health and Welfare (Scotland) Bill. Along with my
Green colleagues, I look forward to voting for it
tonight.
As a Parliament, we often underestimate the
strength of compassion and concern that the
people of Scotland feel towards animals, and the
strength of their horror when abuse takes place.
Our attitude to animals seems to be the barometer
of a civilised society. The animal welfare
legislation that was passed at the beginning of the
20th century came at a pivotal period of change, so
it is appropriate that the young Scottish Parliament
should engage in constructing legislation that is fit
for a new century.
I am delighted that Parliament stood firm and
listened to logic on tail docking. The issue is small
in the context of the bill, which covers many health
and welfare issues, but the debate focused minds
on the barometer of what is acceptable in modern
Scotland. The ban will be monitored and I hope
that veterinary surgeons, the Scottish Society for
the Prevention of Cruelty to Animals, the Scottish
Kennel Club and the responsible people who work
dogs in the countryside will help the Executive to
carry out monitoring in the coming years.
More significant than the ban on tail docking is
the new duty of care that the minister outlined. The
approach will allow cases of animal abuse, which
are currently extremely difficult to prosecute, to be
brought to court. I have talked to people at the
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sharp end of animal welfare and I know that the
new duty will be a significant new tool that sets the
tone of much of the rest of the bill. It is clear that
animals suffer at the hands of people who are
ignorant about how to keep them or who are
insensitive to their needs. Such a situation cannot
be tolerated in 21st century Scotland.
I remain concerned about the choices and
decisions that will be made during a major animal
disease outbreak—which is surely a matter of
“when”, not “if”. During consideration of the bill,
ministers heaped assurances on us about their
intention to seek advice, about their innate
accountability to Parliament and about the lessons
that have been learned from the foot-and-mouth
disease outbreak in 2001. I trust that everything
that has been promised will come to pass when
the next major disease outbreak happens, but I
am concerned that the bill, like other bills that
Parliament has passed, represents a style of
legislation that is dependent on faith in ministers
and subordinate legislation to deliver a raft of
goodies after a bill is passed.
Only one subject committee in Parliament deals
with more subordinate legislation than the
Environment and Rural Development Committee,
of which I am a member, and I am concerned that
parliamentary scrutiny of much subordinate
legislation is becoming weaker as the second
session of Parliament continues. The stacking up
of as many as five pieces of subordinate
legislation per week presents an impossible
challenge for committees. For example, there is
uncertainty in the Convention of Scottish Local
Authorities about the financial implications for local
authorities of much of the subordinate legislation
that will flow from the bill. The Environment and
Rural Development Committee has not been able
fully to consider and scrutinise such matters. I am
a little bit uncomfortable about that.
Overall, the bill is good. I look forward to its
becoming an act, and to seeing how its many
constructive provisions will directly improve the
welfare of our much-loved animals in Scotland.
16:37
Rob Gibson (Highlands and Islands) (SNP):
We are dealing with a large bill and today we have
reached the final stage of scrutiny. I echo Mark
Ruskell’s remarks: the bill is of such a size that we
have not been able to consider every aspect of it
in detail in the time that has been available, which
is a difficulty not because the provisions are
necessarily controversial but because it is
important that members understand how the
provisions will be implemented.
Local authorities will have a major role in
implementing many of the regulations that will be
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made. Local authority officers will have much extra
work and must take on new roles, which will have
training implications. COSLA is right to question
whether the new burdens have been taken on
board and the extent to which local authorities will
be funded to carry out their new functions. It would
be useful if ministers could reassure us that they
will keep a close eye on the matter.
On animal health, members of all parties think
that if there is an outbreak of an exotic disease
there should be maximum communication
between the Government—which must control and
eradicate the disease—elected members of
Parliament and the public, who will expect a
proportionate response. We had a good debate on
amendments to section 1 and there were close
votes on amendments that would include in the bill
a requirement to consider scientific and veterinary
advice.
We took our decisions knowing full well that
ministers will be given powers that are wider than
any they have had previously. We hope that
ministers will operate within the spirit that
Parliament intends and that they will take a more
communicative approach than has been the case
in the past, and one that involves learning from the
experience of other countries.
The bill raises many controversies. I am
concerned about the resources that are available
in the Scottish Executive Environment and Rural
Affairs Department to produce all the required
secondary legislation. I recall Sarah Boyack’s
remarks on that during the stage 1 debate on the
bill. I am also concerned about the time that will
take. Do the ministers believe that we have
enough civil servants who can write the material in
as short a time as possible? Given the time that
we had to discuss the bill, it will be of great interest
to us to know how soon the regulations will be in
place.
Tail
docking
has
caused
considerable
controversy. I am glad that we will now have time
to look for peer-reviewed evidence on both sides
of the argument—the committee could not find
such evidence. It is interesting to hear people
persisting in the suggestion that custom outweighs
the arguments of science and reason. I hope that
ministers will be able to justify any decisions that
they make.
I thank members for the debate on a most
important bill that will affect a large number of
living beings in our countryside. One has only to
look round the countryside to see how many
animals the bill will help.
16:42
Alex Johnstone (North East Scotland) (Con):
The bill is sound and I will vote for it at decision
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time. However, we must reflect on the fact that
Scotland has a relatively good record on animal
welfare. Therefore, there is nothing in the bill that
should not impact positively on those who keep or
who are responsible for animals. It is interesting
that the great debates that we have had during the
passage of the bill have not been about whether
ensuring animal welfare in particular policy areas
is good or bad; they have been about how we can
best legislate to ensure that animal welfare is
upheld. There is no greater example of that than
the debate on tail docking, in which people have
lobbied consistently for a considerable period on
the basis that tail docking is for the welfare of
working dogs because it ensures that they are not
subject to tail injuries in their working environment.
I am glad that there will be further opportunity to
make representations before the secondary
legislation is introduced.
That leads me to one of my concerns about the
bill, which is about the volume of decision making
that is yet to be done through secondary
legislation. It is good to have a debate in
Parliament about amendments and suggestions,
but it is difficult to offer input in the secondary
legislation process, particularly with instruments
that are subject to the negative procedure, in
respect of which the only option is to move for
annulment. It is important that we ensure that the
debates that have begun today are continued and
widened when the secondary legislation is
produced and considered.
On
disease
outbreaks
and
similar
circumstances, I am pleased that the minister will
have the right to act on the spur of the moment. I
saw closely what happened during the foot-andmouth disease outbreak some years ago, so I
know that it is absolutely essential that ministers
have the right to act. Thereafter, they will be
accountable to Parliament, but they must not be
required to consult before decisions are made. I
am therefore delighted that we rejected the idea of
an across-the-board plan to which ministers would
have to stick at times of crisis. It is essential that
ministers have the right to decide in the event of
an emergency.
I am pleased that we have addressed a number
of other issues, including circuses. I had hoped to
participate in the debate on that, but unfortunately
did not push my button in time. It is important that
in the future we address the issue of wild animals
being kept by, and travelling with, circuses. There
is no place for wild animals in circuses. However,
circuses have a role in celebrating the symbiotic
relationship that has for millennia existed between
human beings and certain other species. For that
reason, I am concerned, when Mark Ruskell starts
talking about wild animals, that he includes
elephants. Outside Africa, throughout the rest of
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the world, elephants are more a domestic than a
wild species.
There is some dispute about what constitutes a
wild animal, but the legislation has attracted
unanimity in most areas. That is highlighted by the
fact that there have been few areas that we have
had cause to debate. I look forward to supporting
the bill at decision time.
16:46
Irene Oldfather (Cunninghame South) (Lab): I
had the opportunity to speak in the stage 1 debate
and I am impressed by how far we have travelled
since then in framing the bill.
I thank the Environment and Rural Development
Committee for the work that it has put into the bill;
indeed, the rigorous scrutiny that the committee
undertook enabled greater clarity to be brought to
the bill. The committee was right in the way in
which it evaluated the information on tail docking.
How we treat our animals is a measure of how
humane we are as a society. The bill contains a
raft of measures that will drive forward animal
welfare standards and bring legislation into the
21st century. I am particularly pleased that
Parliament has voted to ban tail docking without
exemption. In doing that, we have shown that in
Scotland we are not afraid to be different. We are
leading the way in animal welfare.
That brings me to my next point regarding
animals in circus performances. Alex Johnstone
and I rehearsed some of the arguments in the
stage 1 debate. I have not changed my mind,
although I think Alex Johnstone has moved a little
bit since stage 1. The Deputy Minister for
Environment and Rural Development made it clear
that she would introduce secondary legislation to
deal with performing animals, including those in
circuses. I accept what the minister has said today
about the need for consultation. In relation to
circuses, I have found very little support in my
constituency and throughout Scotland for the
continued use of wild animals in that way. I trust
that the deputy minister will conclude the
consultation as soon as possible and introduce the
secondary legislation that she promised us.
Mr Finnie said in his opening remarks that this is
only the start and that a number of issues will be
revisited. I urge the minister to consider further a
point that I raised at stage 1 in relation to the
definition of “animal”. The scientific panel on
animal health and welfare of the European Food
Safety Authority—a highly reputable body—has
concluded, after examining the scientific evidence,
that crustaceans feel pain and distress. I ask the
minister to reaffirm that that evidence will be
examined once again. It is for that reason that
Austria, New Zealand, Queensland, Norway and
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the Australian Capital Territory have all recognised
that in the definition of “animal” in their legislation.

and, perhaps, as we deal with other legislation that
will involve, for example, the recording of violence.

I conclude by referring to the duty of care that
will be imposed by the bill, which I also mentioned
at stage 1. It is at the heart of the bill and I hope
that it will send a clear message that we as a
society will not tolerate animal cruelty. In passing
the bill, we represent the views of civic Scotland
and, in particular, we represent the views of our
young people. I commend the bill to Parliament.

I agree with Rob Gibson about the need to
ensure that there are adequate resources,
including of manpower and training, to implement
the measures in the bill. On the issues that Irene
Oldfather raised about circuses, performing
animals and exotic pets, I flag up the fact that it
will be important to bear in mind that animals
whose only experience has been as a captive or a
performing animal must be dealt with carefully.
Any legislation that is brought in to stop such
practices must have some sort of tapering period
or some other way of ensuring that we are not
inadvertently cruel to animals in such
circumstances.

16:49
Nora Radcliffe (Gordon) (LD): Liberal
Democrats welcome and support the bill. It is a
good bill that should stand the test of time. It has
been framed to allow the law to change as
scientific knowledge and understanding advance
and as social attitudes to a range of practices and
our treatment of animals change.
The first part of the bill will update the legislative
framework within which we prevent or, if
necessary, deal with outbreaks of animal disease.
The recent experience of such an outbreak meant
that we were in no doubt about the importance
and seriousness of the provisions of that part of
the bill.
Some concern was expressed about the wide
powers that will be given to ministers and about
how parliamentary scrutiny of the exercise of the
powers could be achieved without putting barriers
in the way of rapid and effective action. I believe
that that has been addressed by Maureen
Macmillan’s amendment 14, which was passed
this afternoon.
The second part of the bill will fundamentally
change how the law will deal with the welfare of
animals. It signals a move from punishing cruelty
to animals to the more positive and effective ethos
of promoting animal welfare. That said, I welcome
the increase in maximum penalties for cruelty to
animals, which reflects the seriousness of such
offences.
Punishment is at one end of the spectrum—the
end at which we deal with instances in which we
have failed to protect animals. At the other end of
the spectrum, however, is the provision to allow
inspectors to issue care orders, which is a
provision that inspectors welcome. It will allow a
much more sensitive and proportionate response
to situations in which the owner or keeper of an
animal is endangering the welfare of an animal not
through deliberate cruelty, but through lack of
knowledge or awareness. That has been an
excellent addition to the provisions in the bill.
This is a brief debate. As Sarah Boyack said,
there are many issues that must be pursued
further as we deal with the secondary legislation

The bill will consolidate, modernise and
strengthen animal welfare legislation and it
provides proportionate and enforceable sanctions
against animal cruelty and neglect. I am happy to
say that it delivers Liberal Democrat manifesto
commitments and commitments that were made
as part of the 2003 partnership agreement. It will,
therefore, be no surprise that Liberal Democrats
whole-heartedly commend the bill to Parliament.
16:53
Mr Ted Brocklebank (Mid Scotland and Fife)
(Con): Today’s debate has been robust and—as it
has been the first stage 3 debate that I have led
for my party—enjoyable. It is important that the
proper framework for animal health and welfare is
achieved in Scotland. We are not only a major
agricultural nation; we also operate a valuable and
healthy game sport industry. The existing
legislation was outdated and confusing and,
although aspects of the proposed new legislation
might also lead to confusion, I am in no doubt that
what is proposed is a considerable improvement
on what exists at the moment.
The evidence that the committee took was wide
ranging and challenging, if, at times, contradictory.
As Mark Ruskell reminded us, in its widest sense,
the bill should improve the general welfare of
animals in Scotland. That is no mean ambition.
It will come as no surprise to anyone that I
profoundly disagree with the Executive’s decision
not to exempt working dogs from the tailshortening
provisions
in
the
bill.
The
Conservatives will certainly monitor injuries to the
tails of working dogs. Of course, that evidence
could take up to three years to find because pups
left undocked now will not be ready to work for at
least two years.
On animal health, we agree with the Executive
that a key objective in any disease-control strategy
is to minimise the number of animals that need to
be slaughtered. We accept that the minister has to
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be able to act with great speed in deciding on
extended powers of slaughter. However, despite
what he has said, I still find it hard to understand
why he is opposed to the inclusion in the
legislation of the simple phrase that would ensure
that such powers would be taken by the minister
“only after appropriate scientific and veterinary advice”.

Although ministers today poured scorn on my
attempt to introduce licensing for falconries, let us
hope that their ribaldry does not come back to
haunt them. In my view, unsupervised, unskilled
falconry in Scotland is an accident waiting to
happen. Today, the Parliament failed to send the
right signal and refused to consider the licensing
of falconers. However, I look forward to having
further discussions with the minister or deputy
minister about how my fears—and those of many
falconers—might be addressed.
As Alex Johnstone said, we will support the bill
today. I regret that such a well-meaning and, in
part, well-crafted bill is undermined by what I
believe to be an ill-considered and wrong-headed
proposal on tail docking. However, despite that
reservation, we will of course vote to pass the bill
today.
16:56
Richard Lochhead (Moray) (SNP): When a
member is the second-last person on their feet in
a stage 3 debate, most of what they wanted to say
has often been covered by the other speakers.
However, I start by saying that those of us who
campaigned for the establishment of the Scottish
Parliament and voted for it in the referendum in
1997 did so because we wanted a Parliament that
would modernise legislation in Scotland and bring
new, progressive legislation on to the statute book
as well as making sure that it was up to date with
public opinion in Scotland. The bill that we will—I
hope—pass in a few minutes’ time achieves those
aims.
The debate has been controversial and complex
at times. I pay tribute to all those who gave
evidence, particularly to the Environment and
Rural Development Committee, of which I am a
member. We received an enormous amount of
evidence, much of which conflicted, and it was
difficult to sort out which evidence we should use
to reach conclusions on some of the difficult
questions. As the member for Moray, I was
contacted by constituents on both sides of the
debate on, for example, tail docking. Such debates
are difficult, and we cannot please all the people
all the time. When legislation comes before us, we
have to consider complex issues and sort out what
is right at the time.
The Animal Health and Welfare (Scotland) Bill is
an enabling bill, so many of the issues that we


302

26208

have debated today will come before the
Parliament again. I hope that there will be full
consultation with the committees and an
opportunity for maximum input. The secondary
legislation on some issues will take a few years to
come through, as has been discussed, but we
hope that the Government will bring forward many
of the most important provisions, which we have
celebrated today, as soon as possible.
Part 1 of the bill is on animal health, which is
extremely important to the livestock industry and
the wider agricultural sector in Scotland, both
socially and economically. That is why part 1 is so
important. It is horrible to contemplate the idea
that we could experience another outbreak of an
exotic disease, but of course Scotland has been
through that as recently as 2001; we also had the
recent avian flu scare. The bill gives ministers
huge powers of slaughter and we urge the minister
to use them wisely should there be a call for him to
do so.
Amendment 1 sought to insert the following
provision:
“Before exercising a power of slaughter conferred by
paragraphs 1 to 6 the Scottish Ministers must be satisfied,
on the basis of veterinary and scientific advice, that it is
necessary to do so in order to prevent the spread of
disease.”

The amendment was defeated by only four votes.
The Parliament sent the Government a message
on the issue. The minister must be aware that the
committee and members from all political parties
take the matter seriously and believe that a
condition should have been attached to the licence
to kill that the Parliament has given ministers. The
images of bonfires of burning carcases that we
saw in 2001 were not popular. We are not
complaining about the fact that such scenes took
place, but we all want to make sure that steps are
taken to ensure that they are not repeated and
that the power to slaughter is regarded as a power
of last resort.
Part 2 of the bill is on animal welfare. Like
others, we welcome the introduction of a duty of
care on those who keep animals and the powers
that the bill gives inspectors to seize animals who
are suffering or to make pre-emptive moves to
seize animals that are likely to suffer. That is a
welcome step forward. Society generally is
becoming a lot more intolerant of animal cruelty,
and that is reflected in the bill.
I—indeed, we—must pay tribute to the Scottish
Society for the Prevention of Cruelty to Animals,
with which many of us spent a day in the run-up to
stage 1, for its work to promote animal welfare and
prevent cruelty wherever possible.
I hope that the deputy minister will refer to
resources, particularly for local government, which
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have been mentioned. COSLA and others have
said that until the secondary legislation is
produced, they will not know what resources are
required to meet their obligations under that
legislation. I hope that the dialogue will continue
with local government.
One issue that has not really been discussed
today but which was discussed at stage 1 is the
need to prevent diseases from entering Scotland
in the first place—that relates to preventing the
spread of diseases under part 1. To prevent
diseases from entering Scotland, the Parliament
needs powers to prevent the importation of illegal
meat, for example, which was a big issue during
the foot-and-mouth outbreak in 2001. I am
interested to hear from the deputy minister what
our Government is doing to ensure that our ports
of entry in Scotland are policed and made secure
against the importation of illegal meat and other
items that could bring exotic diseases into
Scotland.
House of Commons committees have made
many recommendations, some of which have
been implemented and some of which have not
been implemented. I would welcome ministers’
feedback on those important issues, because the
best way to prevent diseases from spreading in
Scotland is to stop them from arriving in Scotland.
The Scottish National Party commends the bill to
Parliament.
17:01
The Deputy Minister for Environment and
Rural Development (Rhona Brankin): This
afternoon, we have come to the end of a
legislative process that began with the partnership
agreement commitment to introduce animal
welfare legislation in this parliamentary session.
I thank all members for what has been at times a
passionate debate. For the record, I give special
thanks to the stakeholders who worked closely
with us on the bill, both constructively and
critically, and I draw special attention to the
SSPCA and the British Veterinary Association in
that regard.
The bill provides us with the flexibility to deal
with an exotic animal disease outbreak and a solid
framework for animal welfare legislation in
Scotland for the next 100 years. Our initial
proposals attracted widespread support and
elicited many useful contributions and, as
members have said, the parliamentary process
has allowed us to refine the bill to reflect issues
when appropriate.
I will touch on some of the more controversial
issues that relate to the bill. Ross Finnie spoke of
the disease control slaughter statement, which
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must explain why a decision to slaughter to
prevent disease spread has been made before
any measures are taken. We know that a decision
to slaughter animals can have far-reaching
consequences and is therefore never taken lightly.
We believe that the bill as amended will provide
the process for making a decision to slaughter with
the necessary transparency for Parliament and the
public.
One of the most controversial issues in relation
to the animal welfare part of the bill has been the
docking of dogs’ tails. Like Ross Finnie, I accept
that sincere opposing views are held on that
matter, but I must state that it was the stage 1
evidence to the Environment and Rural
Development Committee that persuaded the
Executive that no conclusive case existed for an
exemption to allow the docking of working dogs.
Other matters have been raised further through
the parliamentary process, such as electric shock
collars, and I believe that we have taken the
correct approach to such issues. We have listened
carefully to the arguments, examined the evidence
and agreed to take action where necessary.
The bill represents the most significant revision
of animal welfare legislation for almost 100 years,
and it is understandable that animal welfare
organisations and animal interest groups have
used the opportunity to raise the profile of topics.
As members have mentioned, the framework
approach of the welfare part of the bill enables
those topics to be dealt with in secondary
legislation, which is entirely appropriate. Using
secondary legislation will allow us to respond
quickly to future advances in animal welfare
without having to wait for a suitable gap in the
timetable for primary legislation.
We have not touched on some important
principles in the bill that I feel deserve a mention.
One is that responsibility for animals must lie with
adults—Sarah Boyack mentioned that. The bill
makes it clear that parents or guardians are
responsible in law for the treatment of their
children’s animals.
It is also important that the bill allows inspectors
for the first time to take pre-emptive action to
remove an animal from situations in which it is
likely to suffer. That is a significant step forward
from the existing law, which allows action to be
taken only after an animal has suffered.
We have listened throughout the legislative
process and consequently amended the bill in a
number of ways. We have clarified the offence of
abandonment and increased the range of
penalties that it attracts; introduced care notices to
be served by an inspector where they believe that
doing so is appropriate; increased the penalties
that are available for the most serious acts of
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animal abuse; and introduced offences relating to
recordings of animal fights. There has been
criticism that the animal fight recording provision
does not go far enough—some people want an
offence of simply possessing an animal fight
recording to be created—but I hope that we have
reassured members that there should be an
opportunity to consider the possession of
recordings of animal fights in the context of the
work on extreme pornography.
Sarah Boyack was right: delivering the bill is
only the first step. In the next few years, our
officials will undertake a huge programme of
secondary legislation that will include in the first
instance provisions on mutilations, pet animal
dealers, animal sanctuaries, livery yards, riding
establishments,
travelling
circuses,
animal
gatherings, pet fairs and animal boarding
establishments. We have brought forward the
timing for regulations on animal sanctuaries
following the issue’s high profile in committee,
and, following concerns that have been raised, we
intend to consult further on issues such as electric
shock collars and the private keeping of unusual
pets.
I reassure Irene Oldfather that we will keep a
close eye on the current European Union review of
the sentience of cephalopods and crustaceans. If
evidence becomes available, the Executive will, of
course, consider those findings and review our
policy.
The bill will begin to make its true contribution to
improving animal health and welfare in Scotland
through the delivery of that programme of
secondary legislation. The Executive is committed
to meeting the challenge that has been presented,
and I know that the committee is looking forward
to working with us in that respect.
I commend the motion to the Parliament.
The Presiding Officer (Mr George Reid):
Earlier, we extended the time for proceedings by
10 minutes, which means that decision time will be
at 17.10. I therefore suspend the meeting for just
over a minute.
17:07
Meeting suspended.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Animal Health and Welfare (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to amend the Animal Health Act 1981, including by making
provision for preventing the spread of disease; to make provision for the welfare of animals,
including for prevention of harm; and for connected purposes.

PART 1
ANIMAL HEALTH

5

Powers of slaughter
1

Slaughter for preventing spread of disease
(1)

In the Animal Health Act 1981 (c.22) (in this Part referred to as the “1981 Act”), after
section 32D there is inserted—
“32E

10

Slaughter for preventing spread of disease: Scotland
Schedule 3A to this Act has effect as to slaughter in relation to—
(a) cattle plague;
(b) pleuro-pneumonia;
(c) foot-and-mouth disease;
(d) swine-fever;

15

(e) diseases of poultry; and
(f) such other diseases as are specified under paragraph 6 of that Schedule.”.
(2)

After Schedule 3 to that Act there is inserted—
“SCHEDULE 3A
(introduced by section 32E)

20

POWER OF SLAUGHTER FOR PREVENTING SPREAD OF DISEASE: SCOTLAND
Cattle plague
1

SP Bill 47B

With a view to preventing the spread of cattle plague, the Scottish Ministers
may, if they think fit, cause any animals to be slaughtered.
Session 2 (2006)
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Pleuro-pneumonia
2

With a view to preventing the spread of pleuro-pneumonia, the Scottish
Ministers may, if they think fit, cause any cattle to be slaughtered.

Foot-and-mouth disease
5

3

With a view to preventing the spread of foot-and-mouth disease, the Scottish
Ministers may, if they think fit, cause any animals to be slaughtered.

Swine-fever
4

10

With a view to preventing the spread of swine-fever, the Scottish Ministers
may, if they think fit, cause any swine to be slaughtered.

Diseases of poultry
5

With a view to preventing the spread of diseases of poultry, the Scottish
Ministers may, if they think fit, cause any animals or birds to be slaughtered.

Additional power of slaughter
6 (1)

With a view to preventing the spread of such disease of animals as the Scottish
Ministers may by order specify, the Scottish Ministers may, if they think fit,
cause to be slaughtered any animals, birds or amphibians of such description as
they may so specify.

(2)

A specification of animals under sub-paragraph (1) may include any kind of
mammal (except man).

(3)

In sub-paragraph (1), “disease” is not restricted by its definition in this Act.

15

20

Exercise of powers of slaughter
7

The Scottish Ministers may, in relation to a disease, exercise a power of
slaughter conferred by paragraphs 1 to 6 whether or not the animals, birds or
amphibians concerned—
(a) are affected with the disease or suspected of being affected with the
disease;

25

(b) are or have been in contact with animals, birds or amphibians affected
with the disease;
(c) have been in any way exposed to the disease; or
(d) have been treated with serum or vaccine (or both) against the disease.

30

Compensation
8 (1)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
(a) any animals slaughtered under paragraphs 1 to 5; and

35
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(i)

3

of any kind to which a power of slaughter under those paragraphs
relates; and

(ii) which are slaughtered by virtue of paragraph 6.
(2)

An order under sub-paragraph (1) may make different provision for different
cases or classes of case.

(3)

An order under sub-paragraph (1) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.

5

Orders
9 (1)
10

(2)

No order is made under paragraph 6 unless a draft of the order has been laid
before, and approved by a resolution of, the Scottish Parliament.
But where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease of animals not specified in or by virtue of
paragraphs 1 to 6; or
(b) some other emergency relating to a disease of animals,
sub-paragraph (1) does not apply in relation to the making of an order under
paragraph 6.

15

(3)

Where sub-paragraph (2) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

20

(4)

However, paragraph (b) of sub-paragraph (3) does not apply in relation to an
order which—
(a) revokes (wholly or partly) an emergency order; and

25

(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
(5)

In reckoning for the purposes of sub-paragraph (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or

30

(b) in recess for more than 4 days.
(6)

Sub-paragraph (3)(b) is without prejudice to anything previously done by
reference to an emergency order or to the making of a new emergency order.

(6A) An emergency order must include a description of the emergency in relation to
which the order is made.

35

(7)
2

In sub-paragraph (2), “disease” is not restricted by its definition in this Act.”.

Slaughter of treated animals
After section 16A of the 1981 Act there is inserted—
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“16B
(1)

Slaughter of treated animals: Scotland
Subsection (4) applies to any animal or bird which has been treated with serum
or vaccine (or both) for the purpose of preventing the spread of—
(a) cattle plague;
(b) pleuro-pneumonia;

5

(c) foot-and-mouth disease;
(d) swine-fever; or
(e) diseases of poultry.
(2)

Subsection (4) also applies to any animal or bird which has been treated with
serum or vaccine (or both) for the purpose of preventing the spread of such
other disease of animals as the Scottish Ministers may by order specify.

(3)

The references in subsections (1) and (2) to any animal which has been treated
mean any kind of mammal (except man); and the power conferred by
subsection (4) is exercisable accordingly.

(4)

The Scottish Ministers may, for the purpose of securing (or contributing to the
securing of) disease-free status, cause to be slaughtered any animal or bird to
which this subsection applies.

(6)

The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of any animals—

10

15

(a) slaughtered under subsection (4); and

20

(b) of a kind to which the power of slaughter under that subsection would
relate if subsection (3) were omitted.
(7)
25

An order under subsection (6) may make different provision for different cases
or classes of case.

(7A) An order under subsection (6) is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
(8)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

30

(9)

However, paragraph (b) of subsection (8) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and

35

(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.
(10) In reckoning for the purposes of subsection (8)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or

40
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5

(11) Subsection (8)(b) is without prejudice to anything previously done by reference
to an order made under subsection (2) or to the making of a new order under
that subsection.
(11A) An order under subsection (2) must refer to the circumstances in relation to
which the order is made.

5

(12) In subsection (2), “disease” is not restricted by its definition in this Act.
(13) In subsection (4), “disease-free status” means recognition in accordance with
any rule of the European Community or any other international rule that in a
particular area no animals or birds of a particular class are infected by a
particular disease or class of disease.”.

10

2A

Disease control (slaughter) statement
After section 32E (inserted by section 1 of this Act) of the 1981 Act there is inserted—
“32F
(1)

15

Disease control (slaughter) statement: Scotland
Before exercising, in relation to a particular event or state of affairs (regardless
of its geographical extent), a power of slaughter conferred by or under—
(a) section 16B of this Act; or
(b) Schedule 3A to this Act,
the Scottish Ministers must make a statement under this subsection.

(2)

The statement—
(a) must—

20

(i)

describe the event or state of affairs concerned; and

(ii) express the reason why there is (in addition to, or as an alternative
to, other courses of action) to be resort to exercise of that particular
power for the relevant purpose;
(b) may include further information, for example—

25

(i)

about factors that have been taken into account (including types of
advice to which regard has been had);

(ii) as to procedures that are to be followed.
(3)

The Scottish Ministers are to—
(a) make the statement in such manner; and

30

(b) publicise the statement to such extent,
as they consider appropriate.”.
Prevention of the spread of disease
3
35

Biosecurity codes
After section 6B of the 1981 Act there is inserted—


313

6

Animal Health and Welfare (Scotland) Bill
Part 1—Animal health
“6C

5

Biosecurity codes: Scotland

(1)

The Scottish Ministers may make an order containing a code (referred to in this
section and section 6D as a “biosecurity code”) which makes provision for the
taking of, and in relation to, the measures specified in subsection (2).

(2)

Those are measures (“biosecurity measures”) for preventing—
(a) diseases of animals;
(b) the spread of causative agents of diseases of animals—
(i)

among animals, birds or amphibians;

(ia) between any of those categories of creature and another of those
categories; or

10

(ii) from any of those categories of creature to humans.

15

(3)

In subsection (2)(b), “causative agent”, in relation to a disease, includes any
virus, bacterium and any other organism or infectious substance which may
cause or transmit the disease.

(4)

A biosecurity code may relate solely to one, or more than one—
(a) kind of creature; or
(b) disease.

20

(5)

A biosecurity code may include guidance as to the best practicable means of
taking biosecurity measures.

(6)

A biosecurity code may—
(a) prescribe general requirements to which persons to whom the code
applies are subject;
(b) prescribe particular requirements to which such persons are, in such
circumstances as are specified in the code, subject; and
(c) specify circumstances in which any person is to be regarded for the
purposes of this section as complying with, or (as the case may be) not
complying with, any requirements prescribed under paragraphs (a) or
(b).

25

(7)

A biosecurity code may make different provision for different cases or classes
of case.

(8)

A biosecurity code applies, to the extent provided for in the code, to any person
who owns, keeps or is in charge of any creature of a kind to which the code
relates.

(9)

A person must, to the extent to which a biosecurity code applies to the person,
comply with the code.

30

35

(10) A person who is subject to a requirement prescribed under subsection (6)(a) or
(b) commits an offence if, without lawful authority or excuse (proof of which
lies on the person), that person fails to comply with the requirement.
40
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(11) Before making an order under subsection (1), the Scottish Ministers must
consult such persons as they consider appropriate about the proposed
biosecurity code.
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7

(12) A statutory instrument containing an order under subsection (1) is not made
unless a draft of the instrument has been laid before, and approved by a
resolution of, the Scottish Parliament.
(13) In sub-paragraph (i) of paragraph (b) of subsection (2), the reference to animals
means any kind of mammal (except man).

5

(14) In this section and section 6D(1)(b), “disease” is not restricted by its definition
in this Act.
6D

Emergency biosecurity orders: Scotland
(1)

Where the Scottish Ministers are of the opinion that there exists—
(a) an outbreak of a disease specified in Schedule 2B to this Act; or

10

(b) some other emergency relating to a disease of animals,
subsections (11) and (12) of section 6C do not apply in relation to the making
of an order under subsection (1) of that section containing a biosecurity code
relating to the outbreak or, as the case may be, the other emergency.
(2)

15

Where subsection (1) applies, an order made accordingly (an “emergency
order”)—
(a) is to be laid before the Scottish Parliament; and
(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.

20

(3)

However, paragraph (b) of subsection (2) does not apply in relation to an order
which—
(a) revokes (wholly or partly) an emergency order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

25

(4)

In reckoning for the purposes of subsection (2)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.

30

4
35

(5)

Subsection (2)(b) is without prejudice to anything previously done by reference
to an emergency order or to the making of a new emergency order.

(6)

An emergency order must include a description of the emergency in relation to
which the order is made.”.

Tests and samples
After section 6D (inserted by section 3 of this Act) of the 1981 Act there is inserted—
“6E
(1)

Tests and samples: Scotland
An inspector may at any time enter any premises in Scotland for the purpose of
ascertaining (any or all)—
(a) whether––
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(i)

biological indicators of any disease of animals;

(ii) biological indicators of any causative agent of a disease of
animals,
exist in animals, birds or amphibians on the premises;
(b) whether any animals, birds or amphibians on the premises or which were
kept there at any time are, or were at the time they were so kept, infected
with a disease of animals;

5

(c) whether any causative agent of a disease of animals is present on the
premises.
10

(2)

The inspector may take such samples (including samples from any animals,
birds or amphibians on the premises) and carry out such tests as the inspector
thinks are necessary for a purpose mentioned in subsection (1).

(3)

In subsections (1) and (2), the references to animals in which biological
indicators exist, infected with a disease or from which samples may be taken
means any kind of mammal (except man).

(4)

In this section—

15

“biological indicator”—
(a)

in relation to a disease, includes evidence of any form of reaction
to the disease;

(b) in relation to a causative agent, includes—

20

(i) anti-bodies in reaction to the causative agent;
(ii) evidence of any other form of reaction to the causative
agent;
“causative agent”, in relation to a disease, includes any virus, bacterium
and any other organism or infectious substance which may cause or
transmit the disease;

25

“disease” is not restricted by its definition in this Act;
“inspector” means—
(a)
30

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“premises” includes—
(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or

35

(ii) a tent or moveable structure.
6F

Samples: further testing
(1)

Where a sample from any animal, bird or amphibian has been taken—
(a) under any enactment; and
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(b) in relation to the monitoring, control or prevention of any disease of
animals,
the Scottish Ministers (or a person authorised by them) may carry out such
tests using the sample as they think are necessary or expedient for the purposes
of the monitoring, control or prevention of any other disease of animals.

5

(2)

Except in the circumstances described in subsection (3), the power conferred
by subsection (1) is not exercisable unless the sample has previously been used
for a test authorised under the relevant enactment.

(3)

Those circumstances are—
(a) where the Scottish Ministers are of the opinion that there exists an
emergency in relation to a disease of animals; and

10

(b) the tests to be carried out under subsection (1) are in connection with the
emergency.
(4)

A person who possesses a sample required for the carrying out of a test under
subsection (1) must give the sample to the Scottish Ministers (or a person
authorised by them) by such time as they may direct.

(5)

In subsection (1), the first reference to an animal means any kind of mammal
(except man).

(6)

In this section—

15

“disease” is not restricted by its definition in this Act;

20

“enactment” includes an enactment comprised in, or in an instrument
made under, an Act of the Scottish Parliament.”.
5

Animal gatherings
After section 8 of the 1981 Act there is inserted—

25

“8A

Animal gatherings: Scotland

(1)

The Scottish Ministers may by order make provision for or in connection with
the licensing (by them or by other persons on their behalf) of the holding of
animal gatherings.

(2)

An order under subsection (1) must be with a view to the prevention of the
spread of disease.

(3)

In this section, an “animal gathering” means an occasion at which animals or
birds (or both) are brought together for any purpose.

(4)

But, for the purposes of subsection (3), an occasion is not an animal gathering
if—

30

(a) all the animals or birds involved are owned by the same person; or

35

(b) the occasion—
(i)

takes place on land in respect of which more than one person has a
right of use; and

(ii) involves animals or birds all of which are owned by persons who
have a right of use of the land.

40

(5)

An order under subsection (1) may, in particular, include provision as to—
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(a) the procedure to be followed in relation to an application for a licence;
(b) any considerations to be taken into account in determining an
application;
(c) the duration and renewal of a licence;
(d) conditions that must or may be imposed on granting or renewing a
licence;

5

(e) circumstances in which a licence (or any of the conditions imposed in
relation to the licence) must or may be revoked or suspended;
(f) requirements for notification of any granting, renewal, revocation,
suspension or variation of a licence;

10

(g) appeals in connection with licences.
(6)

15

An order under subsection (1) may, in particular, also include provision as to
the inspection, for the purpose of ensuring compliance with any condition of a
licence, of premises where animal gatherings may take, or are taking or have
taken, place.

(6B) Conditions under subsection (5)(d) may, in particular, relate to measures for
the prevention of the spread of disease.
(7)

A person who holds a licence in accordance with an order made under
subsection (1) commits an offence if, without excuse (proof of which lies on
the person), that person contravenes any condition of the licence.

(8)

A statutory instrument containing an order under subsection (1) is subject to
annulment in pursuance of a resolution of the Scottish Parliament.

(9)

An order under subsection (1) may make different provision for different cases
or classes of case.

20

(10) Before making an order under subsection (1), the Scottish Ministers must
consult—

25

(a) such persons appearing to them to represent relevant interests; and
(b) such other persons,
as they consider appropriate.
(11) In this section, “premises” includes—

30

(a) any land or building; or
(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.”.
35

6

Treatment
(1)

In section 16 (treatment after exposure to infection) of the 1981 Act—
(a) subsection (1) is repealed,
(b) after that subsection there is inserted—
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“(1A) For the purpose of preventing the spread of diseases of animals, the Scottish
Ministers may, if they think fit, cause to be treated with serum or vaccine, or
with both serum and vaccine, any animal or bird.
(1B) The animals which may be treated under subsection (1A) are any kind of
mammal (except man).

5

(1C) In subsection (1A), “disease” is not restricted by its definition in this Act.”.
(2)

In subsection (2) of that section—
(a) for the words “officer of the Minister” there is substituted “inspector”, and
(b) for the words from “land” to the end there is substituted “premises”.

(3)

10

After that subsection there is added—
“(3)

In this section—
“inspector” means—
(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;

15

“premises” includes—
(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or moveable structure.”.

20

7

Seizure of carcases etc.
After section 36 of the 1981 Act there is inserted—
“36ZA

Seizure of carcases etc.: further provision for Scotland

(1)

The Scottish Ministers may by order make provision for—
(a) the seizure of anything (whether animate or inanimate) which appears to
them might be capable of carrying or transmitting any disease to which
this subsection applies;

25

(b) the destruction, burial, disposal or treatment of anything seized under the
order; and
(c) regulating the matters mentioned in paragraphs (a) and (b).

30

35

40

(2)

Subsection (1) does not authorise provision for the seizure of a live animal,
bird or amphibian; but an order under that subsection may provide for the
seizure of carcases and of anything obtained from or produced by an animal,
bird or amphibian.

(3)

Subsection (1) applies to the diseases in the case of which any power of
slaughter is exercisable under or by virtue of section 16B, Part 2B or Schedule
3A.

(4)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person throws or places, or causes or suffers to
be thrown or placed, into—
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(a) any river, stream, canal, navigation or other water; or
(b) the sea within 4.8 kilometres of the shore,
the carcase of, or anything obtained from or produced by, an animal, bird or
amphibian which has been slaughtered in the exercise of any power conferred
by or under section 16B, Part 2B or Schedule 3A.

5

(5)

36ZB

In this section, the references to an animal mean any kind of mammal (except
man).
Compensation for seizure

(1)

The Scottish Ministers must pay compensation for anything seized under an
order made under section 36ZA(1).

(2)

But subsection (1) does not apply to—

10

(a) carcases seized; or
(b) other things seized which are obtained from or produced by creatures.
(3)

The Scottish Ministers may pay compensation for—
(a) carcases seized under an order made under section 36ZA(1);

15

(b) other things seized under such an order which are obtained from or
produced by creatures,
of such description as the Scottish Ministers may specify by order.
(4)

The compensation payable under subsection (1) or (3) for anything seized shall
be its value at the time of seizure.

(5)

Where anything destroyed, buried or disposed of under an order made under
paragraph (e) of section 23 could have been seized under an order made under
section 36ZA(1), compensation (if any) is payable under subsections (1) or (3)
as if the thing had been so seized at the time of destruction, burial or disposal.

(6)

The Scottish Ministers may make such orders as they think fit for—

20

25

(a) prescribing how the value of anything seized under section 36ZA(1) is to
be ascertained;
(b) regulating applications for, and the mode of payment of, any
compensation payable by virtue of this section.”.
30

8

Specified diseases
(1)

After section 28H (inserted by section 9 of this Act) of the 1981 Act there is inserted—
“28I

35

Specified diseases: Scotland

(1)

Schedule 2B to this Act has effect as to the specification of certain diseases of
animals.

(2)

The Scottish Ministers may by order modify Schedule 2B.

(3)

An order made under subsection (2)—
(a) is to be laid before the Scottish Parliament; and
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(b) ceases to have effect at the expiry of a period of 28 days beginning with
the date on which it was made unless, before the expiry of that period,
the order has been approved by a resolution of the Parliament.
(4)
5

However, paragraph (b) of subsection (3) does not apply in relation to an order
which—
(a) revokes (wholly or partly) a previous order; and
(b) does nothing else, or nothing else except make provision incidental or
supplementary to the revocation.

(5)
10

In reckoning for the purposes of subsection (3)(b) any period of 28 days, no
account is to be taken of any period during which the Scottish Parliament is—
(a) dissolved; or
(b) in recess for more than 4 days.

(6)

Subsection (3)(b) is without prejudice to anything previously done by reference
to a modification made by an order under subsection (2) or to the making of a
new order under that subsection.

(7)

An order under subsection (2) must include a statement of the reasons for
making the order.”.

15

(2)

After Schedule 2A of that Act there is inserted—
“SCHEDULE 2B
(introduced by section 28I)

20

SPECIFIED DISEASES: SCOTLAND
African horse sickness
African swine fever
Bluetongue
25

Bovine brucellosis
Classical swine fever
Contagious bovine pleuropneumonia
Foot-and-mouth disease
Highly pathogenic avian influenza

30

Lumpy skin disease
Newcastle disease
Peste des petits ruminants
Rift Valley fever
Rinderpest

35

Sheep pox and goat pox
Swine vesicular disease
Vesicular stomatitis.”.
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Deliberate infection of animals

9

Deliberate infection of animals
After section 28B of the 1981 Act there is inserted—
“28C

5

(1)

Deliberate infection: Scotland
A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person—
(a) knowingly does anything which causes or is intended to cause; or
(b) recklessly causes,
an animal or bird to be infected with a disease specified in Schedule 2B to this
Act.

10

(2)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or retains—
(a) an animal or bird; or
(b) the carcase of an animal or bird,
which the person knows, or ought reasonably to know, to be infected with a
disease specified in Schedule 2B to this Act.

15

(3)

A person commits an offence if, without lawful authority or excuse (proof of
which lies on the person), that person acquires or retains anything obtained
from, produced by or used in connection with—
(a) an animal or bird; or

20

(b) the carcase of an animal or bird,
which the person knows, or ought reasonably to know, to be infected with a
disease specified in Schedule 2B to this Act.
(4)

A person guilty of an offence under this section is liable—
(a) on summary conviction, to imprisonment for a term not exceeding six
months or to a fine not exceeding the statutory maximum or to both;

25

(b) on conviction on indictment, to imprisonment for a term not exceeding
two years or to a fine or to both.
(5)
30

28D

35

In this section and sections 28D to 28H, the references to an animal mean any
kind of mammal (except man).
Deliberate infection: deprivation of entitlement to compensation

(1)

Where a person is convicted of an offence under section 28C, any provision of
this Act by virtue of which compensation is payable to the person does not
apply in respect of anything to which this subsection applies.

(2)

Subsection (1) applies to animals to which that offence relates.

(3)

Subsection (1) also applies to any other animals which were kept on the same
premises as the animals referred to in subsection (2)—
(a) at the same time (or any part of the time) as those animals; and
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15

(b) at or after the time when the offence was committed,
and in relation to which compensation would be payable but for this section.
(3A) Subsection (1) also applies to—
(a) any carcases seized under an order made under section 35(1) or
36ZA(1)—

5

(i)

which are of the animals referred to in subsection (2) or of the
other animals referred to in subsection (3); and

(ii) in relation to which compensation would be payable but for this
section;
(b) other things seized under such an order—

10

(i)

which were obtained from or produced by those animals; and

(ii) in relation to which compensation would be payable but for this
section; and
(c) anything else—
(i)

15

seized under such an order; and

(ii) which was present on the same premises as those animals, or those
carcases or other things, at the time described by paragraphs (a)
and (b) of subsection (3),
and in relation to which compensation would be payable but for this
section.

20

(4)

Any compensation paid to a person in respect of anything to which subsection
(1) applies may be recovered by the Scottish Ministers.

(5)

In subsection (3), “premises” includes—
(a) any land or building; or
(b) any other place, in particular—

25

(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.
28E
(1)

Deliberate infection: deprivation orders
Where a person is convicted of—
(a) an offence under section 28C; or

30

(b) an offence under section 28F(15) by reason of owning or keeping an
animal,
the convicting court may make an order (in this section and section 28H
referred to as a “deprivation order”) in respect of any animal in relation to
which the offence was committed.

35

(2)

A deprivation order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and
(b) for—
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(i)

the destruction;

(ii) the sale; or
(iii) another disposal,
of the animal.
5

10

(3)

Where the court decides not to make a deprivation order in relation to an
offence referred to in subsection (1), it must state its reasons except where it
makes a disqualification order in relation to the offence.

(4)

A deprivation order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to a relevant offence.

(5)

A deprivation order may make provision in respect of any dependent offspring
of an animal to which it applies.

(6)

A deprivation order may include—
(a) provision—
(i)

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);

15

(b) provision authorising—
(i)

a person appointed under paragraph (a)(i); and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;

20

(c) such other provision as the court considers appropriate in connection
with the order.
(7)

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;

25

(b) relate to the retention of any proceeds of the disposal.
(8)

The court may not make a deprivation order involving the destruction of an
animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable
for it to do so.

30

35

(10) A deprivation order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.
(11) Where a deprivation order is made, any person (apart from a person who may
appeal against the order by virtue of subsection (10)) who has an interest in any
animal to which the order applies may appeal to the High Court of Justiciary
against the order by the same procedure as applies under subsection (10).

40

(12) In this section and section 28G, “premises” includes—
(a) any land or building; or
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(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.
5

(13) In this section and section 28G, “veterinary surgeon” means a person registered
in the register of veterinary surgeons, or the supplementary veterinary register,
kept under the Veterinary Surgeons Act 1966 (c.36).
28F

Deliberate infection: disqualification orders

(1)

Where a person is convicted of an offence under section 28C or subsection
(15), the convicting court may make an order (in section 28E, this section and
section 28G referred to as a “disqualification order”) disqualifying that person,
for such period as it thinks fit, from one or more of the activities specified in
subsection (2).

(2)

Those activities are—

10

(a) owning or keeping animals (or both);
(b) dealing in animals;

15

(c) transporting animals;
(d) working with or using animals;
(e) riding or driving animals;
(f) providing any service relating to animals (including, in particular, for
their care) which involves taking possession of animals;

20

(g) taking possession of animals for the purpose of an activity in respect of
which a disqualification mentioned in paragraphs (a) to (f) is imposed;
(h) taking charge of animals for any, or any other, purpose.
(3)
25

For the purposes of subsection (1), disqualification in respect of an activity
specified in subsection (2) includes disqualification from any participation in
the activity including, in particular—
(a) making arrangements in connection with the activity;
(b) being party to arrangements under which the activity may be controlled
or influenced;
(c) being concerned (so far as relating to the activity) in the management or
control of a body whose business involves the activity.

30

(3A) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in
the circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of
caring for it;

35

(b) for the purpose of alleviating any suffering of the animal,
if no alternative arrangements for its care are reasonably available.
(4)
40

Where the court decides not to make a disqualification order in relation to an
offence under section 28C or subsection (15), it must state its reasons.
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(5)

A disqualification order may be made in addition to, or instead of, any other
penalty or order which may be imposed in relation to an offence under that
section.

(6)

A disqualification order may apply to animals generally or to animals of any
particular kind.

(7)

A disqualification order may specify a period within which an application
under subsection (10) may not be made.

(8)

The court may suspend the operation of a disqualification order—

5

(a) for such period as it thinks necessary to enable arrangements to be made
for the keeping of any animals to which the disqualification applies;

10

(b) pending an appeal.
(9)

15

A disqualification order is, for the purposes of any appeal under the Criminal
Procedure (Scotland) Act 1995, to be treated as a sentence.

(10) A person who is subject to a disqualification order may apply to the court
which imposed the order to terminate or vary it.
(11) An application under subsection (10) may not be made—
(a) before the expiry of the period of one year beginning with the date on
which the order was made;

20

(b) where there has been a previous application under that subsection in
relation to the same order, before the expiry of the period of one year
beginning with the date on which the previous application was
determined; or
(c) within any period specified under subsection (7) or (14).
(12) On an application under subsection (10), the court may—

25

(a) refuse the application;
(b) terminate the disqualification order; or
(c) vary the disqualification order so as to relax any disqualification imposed
by it.

30

(13) In considering an application under subsection (10), the court must have
particular regard to—
(a) the nature of the offence in relation to which the disqualification order
was made;
(b) the character of the applicant;
(c) the conduct of the applicant since the order was made.

35

(14) Where the court refuses an application made under subsection (10), the court
may specify a period within which the applicant may not make a further
application under that subsection in relation to that order.
(15) A person who breaches a disqualification order commits an offence.
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19

Seizure orders where disqualification breached

(1)

Where the court is satisfied that a person who is subject to a disqualification
order owns or keeps any animal in breach of the order, the court may make an
order (in this section and section 28H referred to as a “seizure order”) in
respect of all animals which the person owns or keeps in breach of the
disqualification order.

(2)

A seizure order may be made—

5

(a) on summary application by an inspector;
(b) even if proceedings have not been, or are not likely to be, taken against
the person for an offence under section 28F(15).

10

(3)

In subsection (2)(a), “inspector” means—
(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or
(b) a person authorised by the Scottish Ministers for those purposes.

15

(4)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal;
and
(b) for—
(i)

the destruction;

(ii) the sale; or

20

(iii) another disposal,
of the animal.
(5)

A seizure order may include—
(a) provision—
(i)

25

appointing a person who is to secure that the order is carried out;

(ii) requiring any person possessing an animal to which the order
applies to give it up to a person appointed under sub-paragraph (i);
(b) provision authorising—
(i)

a person appointed under paragraph (a)(i); and

(ii) any person acting on that person’s behalf,

30

to enter, for the purposes of securing that the order is carried out, any
premises where an animal to which the order applies is kept;
(c) such other provision as the court considers appropriate in connection
with the order.
35

(6)

Provision under subsection (5)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying
out the order;
(b) relate to the retention of any proceeds of the disposal.
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(7)

The court may not make a seizure order which involves the destruction of an
animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(8)

Before making a seizure order, the court must give the owner of the animals
concerned an opportunity to make representations unless it is not practicable
for it to do so.

(9)

In determining whether or how to make a seizure order, the court must have
regard to the desirability of—

5

(a) protecting the value of any animal to which the order applies; and
(b) avoiding increasing any expenses which a person may be required to
reimburse.

10

15

(9A) Where an application is made under subsection (2)(a), the court may make an
order under this subsection (an “interim order”) containing such provision as
the court considers appropriate in relation to the keeping of an animal until the
application is finally determined.
(9B) Subsections (5), (6)(a) and (9) apply in relation to an interim order as they
apply in relation to a seizure order.

20

(10) The disqualified person by reference to whom a seizure order is made, or any
person (apart from that disqualified person) who entered the process prior to
the making of the order, may appeal to the Sheriff Principal against the order.
28H
(1)

Suspension of orders pending appeal
The operation of any deprivation order or seizure order is suspended until—
(a) any period for an appeal against the order has expired;
(b) the period for an appeal against the conviction on which the order
depends has expired; and

25

(c) any appeal against the order or that conviction has been withdrawn or
finally determined.
(2)

Where the operation of a deprivation order or seizure order is suspended under
subsection (1), or such an order is not executable because decree has not been
extracted, the court may make an order under this subsection (an “interim
order”) containing such provision as the court considers appropriate in relation
to the keeping of an animal for so long as the first-mentioned order remains
suspended or inexecutable.

(3)

An interim order may, in particular, make provision of the sort described in—

30

(a) paragraphs (a) and (b) of subsection (5) of section 28G;

35

(b) paragraph (a) of subsection (6) of that section.
(4)

In determining whether or how to make an interim order, the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies; and

40
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Particular provision for TSE
10

Livestock genotypes: specification, breeding and slaughter
After Part 2A of the 1981 Act there is inserted—
“PART 2B
TSE: SCOTLAND

5

Livestock genotypes
36N
(1)
10

Power to specify livestock genotypes and TSEs
Where the Scottish Ministers are satisfied that an animal of a particular
livestock genotype has (or has had) a form of TSE, they may by order specify
for the purposes of this Part—
(a) that livestock genotype; and
(b) if they consider it appropriate, the form of TSE concerned.

(2)

In subsection (1), “satisfied” means satisfied on the basis of scientific evidence.

(3)

Subsection (1) does not apply in relation to any animal which has (or has had)
a form of TSE solely as a consequence of scientific experimentation on the
animal.

(4)

For the purposes of subsection (1), it is immaterial where (whether in Scotland
or elsewhere)—

15

(a) an animal has (or has had) a form of TSE;
(b) evidence as to that fact is obtained.

20

(5)

For the purposes of subsection (1), it is immaterial—
(a) to what extent an animal has (or has had) a form of TSE;
(b) that an animal does not show (or has never shown) outward signs of
being (or having been) affected by a form of TSE.

25

36O
(1)

Ascertaining genotypes and identifying livestock
The Scottish Ministers may by regulations made by statutory instrument make
provision requiring the keeper of any livestock—
(a) to allow an inspector to take a sample from it, for the purpose of
ascertaining its genotype;
(b) to allow an inspector to administer or otherwise attach to it an
identification device;

30

(c) where the genotype of the livestock has been ascertained (whether or not
as a result of the exercise of powers conferred by or under this Part), to
keep a record of its genotype.
35

(2)

The regulations may include provision—
(a) with respect to the testing of samples;
(b) that only identification devices of a kind specified in the regulations may
be administered or attached;
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(c) requiring the issuing and keeping of certificates recording the genotypes
of livestock.
(3)

5

36P

10

The regulations may also include provision requiring the keeper of any
livestock to give an inspector such assistance or information as the inspector
may reasonably request in connection with the exercise of the inspector’s
functions under the regulations.
Restrictions on breeding

(1)

This section applies where it appears to the Scottish Ministers that livestock is
of a genotype specified in an order under section 36N.

(2)

If it appears to the Scottish Ministers that there are no exceptional
circumstances that justify allowing the livestock, or its semen, eggs or
embryos, to be used for or in connection with breeding, they may give a notice
(in this Part referred to as a “restriction notice”) to its keeper.

(3)

A restriction notice—
(a) may be made so as to apply to more than one creature;

15

(b) may describe the livestock to which it applies in such a way as the
Scottish Ministers consider appropriate; and
(c) must specify the restrictions and requirements provided for in
subsections (6) to (8) so far as applicable in the circumstances of the
case.

20

(4)

If the keeper of the livestock is not the same person as its owner, the Scottish
Ministers may give a separate restriction notice to the owner.

(5)

If the keeper of the livestock is not the same person as the person in possession
of the semen, eggs or embryos of the livestock, the Scottish Ministers may give
a separate restriction notice to the person in possession of the semen, eggs or
embryos.

(6)

A person to whom a restriction notice is given must not—

25

(a) use livestock to which the notice applies, or its semen, eggs or embryos,
for the purposes of or in connection with breeding; or
(b) cause or permit such livestock or such semen, eggs or embryos to be
used by another person for those purposes.

30

(7)

A person to whom a restriction notice is given must arrange for any semen, egg
or embryo which—
(a) has at any time been taken from livestock to which the notice applies;
and

35

(b) is in the person’s possession or under the person’s control,
to be destroyed within such period, of not less than 21 days, as may be
specified in the notice.
(8)
40

A person to whom a restriction notice is given must arrange for each creature
to which the notice applies and which is owned by the person—
(a) to be castrated or (as appropriate) sterilised within such period, of not
less than 21 days, as may be specified in the notice; or
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(b) to be slaughtered within such period, of not less than 21 days, as may be
specified in the notice,
whichever the person considers appropriate.
(9)
5

But where a request for a review is made under section 36Q(1), the operation
of the restriction notice is, so far as relating to the matters subject to review,
suspended until the review is determined.

(10) For the purposes of subsection (2), exceptional circumstances include
circumstances in which the imposition in relation to the livestock of the
restrictions and requirements mentioned in subsections (6) to (8) is likely to—
(a) cause the extinction of the breed or type of which the livestock is a
member; or

10

(b) jeopardise the sustainability of a common or well-established breed.
(11) For the purposes of this Part, “slaughter” includes the killing of a fish.
36Q
15

(1)

Review
A person to whom a restriction notice is given may, within the period referred
to in subsection (2)—
(a) make a written request to the Scottish Ministers for a review of the
restriction notice or any part of it;
(b) make written representations to the Scottish Ministers; and
(c) request—

20

(i)

an appearance, for the purposes of the review, before the
assessment panel;

(ii) that the appearance be in public.
(2)

The period is—
(a) 21 days beginning with the day on which the notice is given; or

25

(b) in exceptional circumstances, such longer period as the Scottish
Ministers may agree to.

30

(3)

The Scottish Ministers must arrange for an assessment panel to consider a
review as requested under subsection (1).

(4)

The proceedings of an assessment panel are to be conducted in such form and
manner as the panel considers fit.

(5)

The assessment panel must prepare and send a report to the Scottish Ministers
which—
(a) states its findings in relation to the representations and information
before it; and

35

(b) makes a recommendation as to how to determine the review.
(6)

The Scottish Ministers, having regard to any representations made under
subsection (1)(b) and the report sent to them under subsection (5), must—
(a) determine the review; and

40

(b) give to the person who requested the review—
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(i)

written notification of their determination and their reasons for it;
and

(ii) if the person so requests, a copy of the report sent to them under
subsection (5).
5

(7)

The Scottish Ministers may, in so far as a review upholds a restriction notice,
recover from the person who requested the review such reasonable expenses as
arise from any sampling or testing carried out in connection with the review.

(8)

In this section, an assessment panel—
(a) consists of one or more persons appointed by the Scottish Ministers for
the purposes of this section; and

10

(b) must not, except with the consent of the person who requested the
review, include members of the staff of the Scottish Administration.
Enforcement
36R
15

Scottish Ministers’ powers of enforcement

(1)

This section applies if the Scottish Ministers are satisfied that a person has
failed to comply with one or more of the restrictions or requirements imposed
on that person by a restriction notice.

(2)

But this section does not apply in relation to any livestock—
(a) which is the subject of a review under section 36Q which has not been
determined; or

20

(b) which, as the result of a successful review, is no longer subject to the
restriction notice.

25

(3)

The Scottish Ministers may take such reasonable steps as they consider
appropriate to secure that effect is given to any restriction or requirement.

(4)

In particular, the Scottish Ministers may—
(a) cause to be destroyed any semen, egg or embryo which has not been
destroyed as required under section 36P(7);
(b) cause to be castrated (or as appropriate sterilised) or slaughtered any
livestock—
(i)

30

which is the subject of the notice; but

(ii) which has neither been castrated (or as appropriate sterilised) nor
slaughtered as required under section 36P(8).
(5)
35

36S
(1)

40


332

The Scottish Ministers may recover from the person to whom a restriction
notice has been given such reasonable expenses as arise from any steps taken
under subsection (3) in relation to that notice.
Offences
A person to whom a restriction notice is given commits an offence (whether or
not the notice is the subject of a review under section 36Q) if that person—
(a) sells (or otherwise transfers to another person) livestock to which the
notice applies, or any of its semen, eggs or embryos;
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25

(b) fails, without excuse (proof of which lies on the person) to comply with
any of the restrictions or requirements specified in the notice.
(2)

Any other person commits an offence if that person uses any semen, egg or
embryo which the person knows, or ought reasonably to know, has been taken
from livestock which is the subject of a restriction notice.

(3)

A person commits an offence if, without excuse (proof of which lies on the
person), that person fails to comply with any provision of regulations made
under section 36O.

(4)

A keeper of livestock commits an offence if the keeper fails to give an
inspector such assistance or information as the inspector may reasonably
request in connection with the exercise by the inspector of a function under this
Part.

5

10

Powers of slaughter
36T
15

Powers of slaughter: TSE

(1)

With a view to preventing the spread of any form of TSE, the Scottish
Ministers may, if they think fit, cause any livestock to which this subsection
applies to be slaughtered.

(2)

Subsection (1) applies to livestock—
(a) whose genotype is specified by virtue of section 36N; and
(b) in relation to whose genotype the form of TSE concerned is so specified.

20

(3)

Subsection (1) also applies to livestock whose genotype is not ascertained
because—
(a) it is not reasonable in the circumstances, by reason of urgency or
otherwise, to seek to ascertain the genotype; or
(b) the genotype cannot, in the absence for the time being of scientific
knowledge, established method or otherwise, reasonably be ascertained.

25

Powers of entry
36U
(1)

Powers of entry
An inspector may enter any premises in Scotland for the purpose of—
(a) ascertaining whether a function of the Scottish Ministers or inspectors
under this Part should be exercised; or

30

(b) doing anything in pursuance of or in connection with the exercise of that
function.
(2)
35

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.
Compensation

36V
(1)

Compensation
The Scottish Ministers must pay compensation, of such amount as they may
prescribe by order, in respect of—
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(a) any livestock slaughtered, or other thing destroyed, in accordance with a
restriction notice;
(b) any livestock slaughtered, or other thing destroyed, by virtue of section
36R;
(c) any livestock slaughtered by virtue of section 36T(1).

5

(2)

An order under subsection (1) may make different provision for different cases
or classes of case.
General

36W
(2)

10

36X

Orders and Regulations
A statutory instrument containing an order or regulations under this Part is
subject to annulment in pursuance of a resolution of the Scottish Parliament.
Interpretation
In this Part—
“keeper” includes an owner;
“inspector” means—

15

(a)

a person appointed as an inspector for the purposes of this Act by
the Scottish Ministers; or

(b) a person authorised by the Scottish Ministers for those purposes;
“livestock” means—
(a)

20

any creature, including a fish, which is kept, fattened or bred for
the production of food, wool, skin or fur;

(b) any creature, other than a dog, which is kept for use in the farming
of land; and
(c)

any equine animal;

“premises” includes—

25

(a)

any land or building; or

(b) any other place, in particular—
(i) a vehicle or vessel; or
(ii) a tent or moveable structure;
“TSE” means transmissible spongiform encephalopathy.”.

30

Miscellaneous
11

Powers of entry etc.
After section 62F of the 1981 Act there is inserted—
“62G

35
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(a) ascertaining whether a power of slaughter conferred by or under any
provision mentioned in subsection (2) should be exercised; or
(b) doing anything in pursuance of or in connection with the exercise of such
a power.
5

(1A) A power of slaughter conferred by or under any provision mentioned in
subsection (2) extends to the taking of any action for the purposes of or in
connection with the exercise of the power.
(2)

The provisions are—
(a) section 16B of;
(b) section 32 of;

10

(c) Schedule 3 to;
(d) Schedule 3A to,
this Act.
(3)

An inspector acting under subsection (1) must, if required, produce evidence of
the inspector’s authority.

(4)

Where any power of entry conferred on an inspector by this Act is exercised in
relation to premises used exclusively as a dwelling-house, 24 hours’ notice of
the intended entry is to be given to the occupier unless the inspector thinks the
case is one of urgency.

(5)

Any power of entry conferred on an inspector by this Act must be exercised at
a reasonable hour unless the inspector thinks the case is one of urgency.

(6)

In this section and sections 62H and 62I, an “inspector” means—

15

20

(a) a person appointed as an inspector for the purposes of this Act by the
Scottish Ministers; or
(b) a person authorised by the Scottish Ministers for those purposes.

25

(7)

In this section and sections 62H and 62I, “premises” includes—
(a) any land or building; or
(b) any other place, in particular—
(i)

a vehicle or vessel; or

(ii) a tent or moveable structure.

30

62H
(1)

Warrants
A sheriff or justice of the peace may issue a warrant authorising an inspector to
enter (if necessary using reasonable force) any premises in Scotland for the
purpose mentioned in subsection (2), if satisfied by evidence on oath that—
(a) the first condition is satisfied; and

35

(b) either the second or the third condition is satisfied.
(2)

The purpose is that of—
(a) ascertaining whether a function of the Scottish Ministers or inspectors
under this Act should be exercised; or
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(b) doing anything in pursuance of or in connection with the exercise of such
a function.
(3)

The evidence must include—
(a) a statement as to whether any representations have been made by the
occupier of the premises to an inspector concerning the purpose for
which the warrant is sought;

5

(b) a summary of any such representations.

10

(4)

The first condition is that there are reasonable grounds for an inspector to enter
the premises for that purpose.

(5)

The second condition is that each of the following applies—
(a) the occupier has been informed of the decision to seek entry to the
premises and of the reasons for that decision;
(b) the occupier has failed to allow entry to the premises on being requested
to do so by an inspector; and
(c) the occupier has been informed of the intention to apply for the warrant.

15

(6)

The third condition is that—
(a) the premises are unoccupied or the occupier appears to be absent and (in
either case) notice of intention to apply for the warrant has been left in a
conspicuous place on the premises; or
(b) the object of entering would be defeated if the occupier were requested
to allow entry or informed of an intention to apply for a warrant.

20

(7)

A warrant issued under this section must be executed at a reasonable hour
unless the inspector thinks the case is one of urgency.

(8)

A warrant issued under this section remains in force for one month starting
with the date of its grant.

25

62I

30

Entry and warrants: supplementary

(1)

This section applies to an inspector who enters any premises by virtue of a
power conferred on the inspector by or under this Act or under a warrant under
section 62H.

(2)

The inspector may take on to the premises—
(a) such other persons as the inspector thinks necessary to give the inspector
such assistance as the inspector thinks necessary;
(b) such equipment as the inspector thinks necessary.

(3)

The inspector may require any person on the premises who falls within
subsection (4) to give the inspector such assistance as the inspector may
reasonably require.

(4)

The following persons fall within this subsection—

35

(a) the occupier of the premises;
40
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(c) a person appearing to the inspector to be under the direction or control of
a person mentioned in paragraph (a) or (b).
(5)

If the inspector enters any premises by virtue of a warrant issued under section
62H the inspector must at the time of entry—
(a) serve a copy of the warrant on the occupier of the premises; or

5

(b) if the occupier is not on the premises, leave a copy of the warrant in a
conspicuous place on the premises.
(6)

10

12

If the inspector enters any unoccupied premises the inspector must leave them
as effectively secured against entry as the inspector found them.”.

Inspection of vehicles
After section 65A of the 1981 Act there is inserted—
“65B
(1)

15

Inspection of vehicles: Scotland
If each of the conditions in subsection (2) is satisfied, an inspector may stop,
detain and inspect any vehicle to ascertain whether the provisions of any of the
following are being complied with—
(a) this Act;
(b) an order under this Act;
(c) a regulation of a local authority made in pursuance of such an order;
(d) regulations made by the Scottish Ministers under this Act.

(2)

20

The conditions are—
(a) that the vehicle is in an infected place or area;
(b) that the inspector is accompanied by a constable in uniform.

(3)

In this section, a “vehicle” includes—
(a) a trailer, a semi-trailer or other thing which is designed or adapted to be
towed by another vehicle;

25

(b) anything on a vehicle;
(c) a detachable part of a vehicle;
(d) a container or other structure designed or adapted to be carried by or on a
vehicle.”.
30

13

Penalties and time limits
For section 75 (punishment of summary offences not otherwise provided for) of the
1981 Act there is substituted—
“75

Penalties and time limits for certain offences: Scotland
(1)

This section applies to any offence under this Act for which no penalty is
specified by any other provision of this Act.

(2)

A person guilty of an offence to which this section applies is liable on
summary conviction to imprisonment for a term not exceeding six months or to
a fine not exceeding level 5 on the standard scale or to both.

35
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(3)

Proceedings for an offence to which this section applies may be brought within
the period of 6 months from the date on which evidence sufficient in the
opinion of the prosecutor to warrant the proceedings came to the prosecutor’s
knowledge.

(4)

No such proceedings may be brought more than 3 years—
(a) after the commission of the offence; or
(b) in the case of an offence involving a continuous contravention, after the
last date on which the offence was committed.

(5)

It shall be competent in a prosecution of an offence involving a continuous
contravention to include the entire period during which the contravention
occurred.

(6)

For the purposes of this section proceedings shall be deemed to be commenced
on the date on which a warrant to apprehend or to cite the accused is granted
provided that the warrant is executed without undue delay.

(7)

A certificate signed by or on behalf of the prosecutor and stating the date on
which such evidence came to the prosecutor’s knowledge is conclusive
evidence of that fact; and a certificate stating that matter and purporting to be
so signed is to be treated as being so signed unless the contrary is proved.”.

10

15

13A
20

Electronic communication
After section 83 of the 1981 Act there is inserted—
“83A

25

Electronic communication: Scotland

(1)

Any requirement in the provisions mentioned in subsection (3) for something
to be done in writing may be met by doing that thing as described in subsection
(2).

(2)

That is, by using a document—
(a) transmitted by electronic means; and
(b) capable of being reproduced in legible form.

(3)

Those provisions are—
(a) sections 3(2), 30(1), 36Q(1) and (6), 40(1)(b), 41(1)(b), 47, 60(9), 63(4)
and 65(1) of, and paragraph 2(4) of Schedule 3 to, this Act;

30

(b) sections 17(3), 22(7)(a), 62G(4) and 81 (each as read with section 83(1))
of this Act.
(4)

But subsection (1) applies in relation to section 17(3), 22(7)(a), 30(1), 36Q(1)
or (6) or 62G(4) only if—
(a) the recipient has consented to receive electronic communication for the
purpose; and

35

(b) transmission is to an email address provided by the recipient.
(5)
40
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For the purposes of sections 17(3), 22(7)(a), 30(1) and 36Q(1), a document
transmitted under subsection (1) shall be taken to be received on the day after
the day of its transmission.

Animal Health and Welfare (Scotland) Bill
Part 2—Animal welfare
(6)

31

The Scottish Ministers may, for the purposes of this Act, by order make further
provision for the purposes of or in connection with—
(a) using electronic communication (including the use of electronic
signatures);
(b) using documents in electronic form.

5

(7)

An order under subsection (6)—
(a) may make provision by amending this Act or otherwise;
(b) shall be made by statutory instrument subject to annulment in pursuance
of a resolution of the Scottish Parliament.

(8)

10

In this section—
“electronic communication” is to be construed in accordance with
section 15(1) of the Electronic Communications Act 2000 (c.7);
“electronic signature” is to be construed in accordance with section 7(2)
of that Act.”.
PART 2

15

ANIMAL WELFARE
Introductory
14
20

Animals to which this Part applies
(1)

In this Part, “animal” means a vertebrate other than man.

(2)

But this Part does not apply to an animal while it is in its foetal or embryonic form.

(3)

The Scottish Ministers may by regulations—
(a) make provision which—
(i)

extends the definition of “animal” so as to include invertebrates of any
description,

(ii) applies instead of subsection (2) as respects any invertebrate so included,

25

(b) amend subsection (2) so as to extend the application of such provisions of this
Part as are specified in the regulations to an animal from such earlier stage of its
development as is so specified.
(4)

Regulations under subsection (3) may be made only if the Scottish Ministers are
satisfied, on the basis of scientific evidence, that creatures of the kind concerned are
capable of experiencing pain or suffering.

(5)

Before making regulations under subsection (3), the Scottish Ministers must consult—

30

(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

35

(6)

In this section—
“vertebrate” means any creature of the Sub-phylum Vertebrata of the Phylum
Chordata,
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“invertebrate” means any creature not of that Sub-phylum.

15

Protected animals
(1)

In this Part, an animal is a “protected animal” if it is—
(a) of a kind which is commonly domesticated in the British Islands,
(b) under the control of man on a permanent or temporary basis, or

5

(c) not living in a wild state.
(2)

16
10

15

In subsection (1)(a), “British Islands” is to be construed in accordance with Schedule 1
to the Interpretation Act 1978 (c.30)).
Responsibility for animals

(1)

In this Part, references to being responsible for an animal mean being responsible for it
on a permanent or temporary basis.

(2)

In this Part, references to being responsible for an animal include being in charge of it.

(3)

For the purposes of this Part, a person who owns an animal is always to be regarded as
being a person who is responsible for it.

(4)

For the purposes of this Part, a person (“person A”) is to be regarded as responsible for
any animal for which a person who is under 16 years of age, of whom person A has
actual care and control, is responsible.

(5)

For the purposes of this Part, a person does not relinquish responsibility for an animal by
reason only of abandoning it.
Prevention of harm

20

17

Unnecessary suffering
(1)

A person commits an offence if—
(a) the person causes a protected animal unnecessary suffering by an act, and
(b) the person knew, or ought reasonably to have known, that the act would have
caused the suffering or be likely to do so.

25

(2)

A person who is responsible for an animal commits an offence if—
(a) the person causes the animal unnecessary suffering by an act or omission, and
(b) the person knew, or ought reasonably to have known, that the act or omission
would have caused the suffering or be likely to do so.

30

(3)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person causes the animal unnecessary suffering by an act or omission, and
(b) person A—
(i)

35
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permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.
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(4)

33

The considerations to which regard is to be had in determining, for the purposes of
subsections (1) to (3), whether suffering is unnecessary include—
(a) whether the suffering could reasonably have been avoided or reduced,
(b) whether the conduct concerned was in compliance with any relevant enactment or
any relevant provisions of a licence or code of practice issued under an enactment,

5

(c) whether the conduct concerned was for a legitimate purpose, for example—
(i)

the purpose of benefiting the animal, or

(ii) the purpose of protecting a person, property or another animal,
(d) whether the suffering was proportionate to the purpose of the conduct concerned,
(e) whether the conduct concerned was in the circumstances that of a reasonably
competent and humane person.

10

(5)

18
15

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Mutilation

(1)

A person commits an offence if the person—
(a) carries out a prohibited procedure on a protected animal, or
(b) causes a prohibited procedure to be carried out on a protected animal.

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person carries out a prohibited procedure on the animal, and
(b) person A—

20

(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.
25

(2A) A person commits an offence if the person takes a protected animal, or causes a
protected animal to be taken, from a place in Scotland for the purpose of having a
prohibited procedure carried out on the animal at a place outwith Scotland.
(4)

In this section, references to the carrying out of a prohibited procedure on an animal are
to the carrying out of a procedure which involves interference with the sensitive tissues
or bone structure of the animal.

(5)

This section does not apply—

30

(a) in relation to a procedure which is carried out for the purpose of medical treatment
of an animal,
(b) in relation to a procedure which is carried out—
35

(i)

for a purpose which,

(ii) in such manner as, and
(iii) in accordance with such conditions as,
the Scottish Ministers may by regulations specify, or
(c) in such circumstances as the Scottish Ministers may by regulations specify.
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(6)

Before making regulations under subsection (5), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

5

19

Cruel operations
(1)

A person commits an offence if the person performs an operation on a protected animal
without due care and humanity.

(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) another person performs an operation on the animal without due care and
humanity, and

10

(b) person A—
(i)

permits that to happen, or

(ii) fails to take such steps (whether by way of supervising the other person or
otherwise) as are reasonable in the circumstances to prevent that
happening.

15

(3)
20

This section is subject to the Protection of Animals (Anaesthetics) Act 1954 (c.46).
Administration of poisons etc.

(1)

A person commits an offence if, without lawful authority or reasonable excuse, the
person—
(a) administers a poisonous or injurious drug or substance to a protected animal, or

20

(b) causes such a drug or substance to be taken by a protected animal,
and the person knows the drug or substance to be poisonous or injurious.
(2)

A person (“person A”) who is responsible for an animal commits an offence if—
(a) without lawful authority or reasonable excuse, another person—
(i)

25

administers a poisonous or injurious drug or substance to the animal, or

(ii) causes such a drug or substance to be taken by the animal, and
(b) person A—
(i)

(ii) knowing the drug or substance to be poisonous or injurious, fails to take
such steps (whether by way of supervising the other person or otherwise) as
are reasonable in the circumstances to prevent that happening.

30

(3)

35

permits that to happen, or

21

In this section, references to a poisonous or injurious drug or substance include a drug or
substance which, by virtue of the quantity or manner in which it is administered or
taken, has the effect of a poisonous or injurious drug or substance.
Animal fights

(1)

A person commits an offence if the person—
(a) keeps or trains an animal for an animal fight, or
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35

(b) possesses, without lawful authority or reasonable excuse, any equipment which is
designed or adapted for use at an animal fight.
(2)

A person commits an offence if the person—
(za) causes an animal fight to take place,
(a) arranges an animal fight,

5

(b) participates in making, or carrying out, arrangements for an animal fight
(including allowing premises to be used for, or charging admission to attend, an
animal fight),
(c) makes or accepts a bet on the outcome of an animal fight or on the likelihood of
anything occurring (or not occurring) in the course of an animal fight, or

10

(d) takes part in an animal fight.
(3)

A person commits an offence if, without lawful authority or reasonable excuse, the
person is present at an animal fight.

(3A) A person commits an offence if the person—
15

(a) supplies a video recording of an animal fight,
(b) publishes a video recording of an animal fight,
(c) shows a video recording of an animal fight to another person, or
(d) possesses a video recording of an animal fight with the intention of supplying it to
another person.

20

(3B) Subsection (3A) does not apply if the video recording is of an animal fight which took
place—
(a) outwith Great Britain, or
(b) before the date on which this subsection comes into force.
(3C) Subsection (3A) does not apply—

25

(a) in relation to anything done—
(i)

for the purpose of, or

(ii) by means of,
the inclusion of a video recording in a programme service,
30

(b) in relation to anything done for the purposes of or in connection with law
enforcement (including for the education or training of persons involved in law
enforcement), or
(c) in relation to anything done in the course of any other lawful activity in so far as
the thing is done in the public interest or with a view to the public interest being
served.

35

(3D) For the purposes of subsections (3A) to (3C)—
(a) the expression “programme service” has the same meaning as in the
Communications Act 2003 (c.21),

40

(b) the expression “video recording” means a recording, in any form, from which a
moving image may by any means be reproduced (and includes data stored on a
computer disc or by other electronic means which is capable of conversion into a
moving image),
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(c) references to supplying or publishing a video recording are to supplying or
publishing a video recording in any manner (including, in relation to a video
recording in the form of data recorded electronically, by means of transmitting
such data),
(d) references to showing a video recording are to showing a moving image
reproduced from a video recording by any means.

5

10

(4)

Any reference in this Part to an animal in relation to which an offence was committed
includes, in the case of an offence under this section, an animal involved in the animal
fight concerned.

(5)

In this section, an “animal fight” is an occasion on which a protected animal is placed
with an animal, or with a human, for the purpose of fighting, wrestling or baiting.
Promotion of welfare

22

Ensuring welfare of animals
(1)

A person commits an offence if the person does not take such steps as are reasonable in
the circumstances to ensure that the needs of an animal for which the person is
responsible are met to the extent required by good practice.

(2)

The circumstances to which, for the purposes of subsection (1), regard is to be had
include—

15

(a) any lawful purpose for which the animal is kept,
(b) any lawful activity undertaken in relation to the animal.

20

(3)

For the purposes of subsection (1), an animal’s needs include—
(a) its need for a suitable environment,
(b) its need for a suitable diet,
(c) its need to be able to exhibit normal behaviour patterns,
(d) any need it has to be housed with, or apart from, other animals,

25

(e) its need to be protected from suffering, injury and disease.
(4)

22A
30

(1)

This section does not apply to the destruction of an animal in an appropriate and humane
manner.
Care notices
If—
(a) it comes to an inspector’s attention (including on information received from a
constable) that a person is failing to secure the welfare of an animal for which the
person is responsible, and
(b) it appears to the inspector that the failure constitutes an offence by the person
under section 22,

35

the inspector may serve on the person a notice (in this section referred to as a “care
notice”).
(2)

A care notice must—
(a) specify—
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(i)

37

the nature of the failure (including the reasons why it appears to the
inspector that the failure constitutes an offence under section 22),

(ii) the date on which the failure came to the inspector’s attention,
(b) describe the steps that the inspector considers need to be taken in order for the
failure to be rectified,

5

(c) require that those steps be taken,
(d) fix a period (the “compliance period”) within which those steps are to be taken,
and
(e) explain the effect of subsections (3) to (7).
(3)

10

Where a care notice is served, no proceedings for—
(a) an offence under subsection (7),
(b) an offence under section 22 which is constituted by the failure specified (or any
continuation of it),
may be taken in respect of the default period before the compliance period expires.

15

(4)

Where a person complies with a care notice in every material regard, no proceedings for
an offence under section 22 which is constituted by the failure specified (or any
continuation of it) may be taken in respect of the default period.

(5)

In subsections (3) and (4), the “default period” is the period—
(a) beginning on the date specified under subsection (2)(a)(ii), and
(b) ending on the date on which the compliance period expires.

20

(6)

An inspector may extend any compliance period.

(7)

A person on whom a care notice has been served commits an offence if, without
reasonable excuse, the person fails in a material regard to comply with the notice.

23
25

Provision for securing welfare
(1)

The Scottish Ministers may by regulations make provision for the purposes of, and in
connection with, securing the welfare of—
(a) animals for which a person is responsible,
(b) the progeny of such animals.

(2)
30

Regulations under subsection (1) may include, in particular—
(a) provision prescribing general or specific requirements or prohibitions,
(b) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(c) provision—
(i)

35

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(d) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
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(e) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,
(f) provision—
(i)

5

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
(g) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, any requirements, prohibitions or offences provided for in the
regulations.

10

(3)

For the purpose of subsection (2), requirements and prohibitions may, in particular,
relate to—
(a) the prevention of suffering,
(b) the way in which animals are looked after and the conditions in which they are
kept,

15

(c) the identification of animals (whether by use of marks, microchips or otherwise),
(d) the breeding and rearing of animals,
(e) how animals are transported,
(f) how animals are prepared for killing and are killed,
(g) hygiene,

20

(h) the prevention of disease and of the spread of disease,
(i) the keeping of records.

25

(4)

Regulations under subsection (1) may also make provision for fees or other charges in
relation to the exercise of functions under the regulations.

(5)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

24
30

Licensing etc. of activities involving animals
(1)

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of a licence for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

(2)
35

The Scottish Ministers may by regulations prohibit the carrying on, without the
authority of registration for the purpose, of an activity which—
(a) involves animals for which a person is responsible, and
(b) is specified in the regulations.

(3)
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Regulations under subsection (1) or (2) must be for the purposes of securing the welfare
of animals for which a person is responsible.
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(4)

39

Regulations under subsection (1) or (2) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(b) provision—
(i)

5

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,

10

(e) provision—
(i)

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,

15

(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.
(5)

The Scottish Ministers may by regulations make provision about—
(a) licences for the purposes of subsection (1),
(b) registration for the purposes of subsection (2).

20

(6)

Such provision may, in particular, relate to—
(a) procedures for—
(i)

applying for licences or (as the case may be) registration,

(ii) granting and refusing applications,
(b) any—

25

(i)

qualifications required to be held by applicants for licences or (as the case
may be) registration,

(ii) other matters to be taken into account when considering applications for
licences or (as the case may be) registration,
(c) conditions of licences or (as the case may be) registration,

30

(d) suspension and revocation of licences or (as the case may be) registration in
specified circumstances,
(e) appeals in connection with the matters mentioned in paragraphs (a) to (d).
(7)
35

Regulations under subsection (5)(a) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of licences,
(b) provision—
(i)

that contravention of a condition of a licence is an offence,

(ii) for penalties as respects the offence,


347

40

Animal Health and Welfare (Scotland) Bill
Part 2—Animal welfare
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,
(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with contraventions (and suspected
contraventions) of provisions of licences.

5

(8)

Regulations under subsection (1), (2) or (5) may also make provision for fees or other
charges in relation to the exercise of functions under the regulations.

(9)

Before making regulations under subsection (1), (2) or (5), the Scottish Ministers must
consult—
(a) such persons appearing to them to represent relevant interests, and

10

(b) such other persons,
as they consider appropriate.
25

Prohibition on keeping certain animals
(1)

The Scottish Ministers may by regulations prohibit the keeping at—
(a) domestic premises,

15

(b) other premises,
of any animals of a kind specified in the regulations.
(2)

For the purposes of subsection (1)(b), “other premises”––
(a) does not include the premises of a zoo—
(i)

20

to which the Zoo Licensing Act 1981 (c.37) applies, and

(ii) which is licensed under that Act,
(b) otherwise, means premises of such type as are described in the regulations.

25

(3)

Regulations under subsection (1) must be for the purposes of securing the welfare of
animals.

(4)

Regulations under subsection (1) may include, in particular—
(a) provision for enforcement, other than by way of proceedings for an offence, of
provisions of the regulations,
(b) provision—
(i)

30

that breach of a provision of the regulations is an offence,

(ii) for penalties as respects the offence,
(c) provision for and in connection with post-conviction orders (whether by reference
to sections 35 to 39 or otherwise) in relation to an offence under the regulations,

35

(d) provision conferring on persons of a specified description powers of entry, search,
inspection and seizure in connection with breaches (and suspected breaches) of
provisions of the regulations,
(e) provision—
(i)

that obstructing a person in the exercise of a power conferred by the
regulations is an offence,

(ii) for penalties as respects the offence,
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(f) provision (whether or not subject to specified conditions) for exemptions from, or
qualification to, an offence under the regulations.
(4A)
5

In determining whether to make regulations under subsection (1) in relation to a type of
premises, the Scottish Ministers must have regard to whether (and the extent to which)
adequate provision for the welfare of animals of the kind in question—
(a) is capable of being made, and
(b) is likely to be made,
at that type of premises.

(5)

Before making regulations under subsection (1), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and

10

(b) such other persons,
as they consider appropriate.
26

Abandonment
(1)

A person commits an offence if, without reasonable excuse, the person—
(a) abandons an animal for which the person is responsible, and

15

(b) does so in circumstances likely to cause it unnecessary suffering.
(2)

A person commits an offence if, without reasonable excuse, the person—
(a) leaves unattended an animal for which the person is responsible, and
(b) fails to make adequate provision for its welfare.

(3)

20

The considerations to which regard is to be had in determining, for the purposes of
subsection (2), whether such provision has been made include—
(a) the kind of animal concerned and its age and state of health,
(b) the length of time for which it is, or has been, left,
(c) what it reasonably requires by way of—
(i)

25

food and water,

(ii) shelter and warmth.
27

30

Sale of animals to children
(1)

A person (“person A”) commits an offence if person A sells an animal to a person
(“person B”) who is under 16 years of age.

(2)

It is a defence to a charge of an offence under subsection (1) for person A to
demonstrate that person A—
(a) having been shown convincing evidence (for example, a passport or a photocard
driving licence) of person B’s identity and age, or

35

(b) having no reasonable cause to suspect from person B’s appearance that person B
was under 16 years of age,
believed that person B was aged 16 years or over.


349

42

Animal Health and Welfare (Scotland) Bill
Part 2—Animal welfare
(3)

28
5

For the purposes of subsection (1), selling an animal includes transferring, or agreeing to
transfer, ownership of the animal in consideration of entry by the transferee into another
transaction.
Offering animals as prizes

(1)

A person commits an offence if the person offers or gives an animal to another person as
a prize.

(2)

Subsection (1) does not apply where the prize is offered or given in a family context.
Animals in distress

29
10

Taking possession of animals
(1)

An inspector or a constable may, if it appears that a protected animal is suffering—
(a) take, or
(b) arrange for the taking of,
such steps as appear to be immediately necessary to alleviate the animal’s suffering.

15

(1A) However, subsection (1) does not authorise the destruction of a protected animal (for
which section 32 makes provision).
(2)

If a veterinary surgeon certifies that a protected animal is—
(a) suffering, or
(b) likely to suffer if its circumstances do not change,
an inspector or a constable may take possession of the animal.

20

(3)

But an inspector or a constable may take that step, or arrange for the taking of that step,
without the certification of a veterinary surgeon if—
(a) it appears that the animal is—
(i)

suffering, or

(ii) likely to suffer if its circumstances do not change, and
(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.

25

(3A) Where possession is taken of an animal under subsection (2) or (3), an inspector or
constable may also take possession of any dependent offspring of the animal.
(4)
30

Where possession is taken of an animal under subsection (2), (3) or (3A), an inspector or
a constable may—
(a) remove the animal, or arrange for it to be removed, to a place of safety,
(b) care for the animal, or arrange for it to be cared for—
(i)

at the place where it was found,

(ii) at such other place as the inspector or constable considers appropriate.
35
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(5)

An inspector or a constable may use (or arrange to have used) a mark, microchip or
another method for identifying any animal so taken.

(6)

An inspector or a constable may, in acting under subsection (4)(b)(i), make use of any
equipment found at the place.
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(7)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (2).

(8)

In considering, for the purposes of subsection (2) or (3), whether an animal is likely to
suffer if its circumstances do not change, account may be taken of any suffering of other
animals that are (or were recently) subject to similar circumstances at the same place.

(9)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

5

(10) This section is without prejudice to—
(a) the ability of an inspector or a constable to take possession of an animal with the
consent of its owner or of any other person who is responsible for it, and

10

(b) any other authority for taking possession of an animal.
30

Release orders where animals taken
(1)

The court may order that any animal taken into possession under section 29 be given up
to a person specified in the order.

(2)

An order under subsection (1) may be made on summary application by—

15

(a) the owner of the animal, or
(b) any other person appearing to the court to have a sufficient concern for the animal.
(3)
20

A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) the owner of the animal,
(b) an inspector,
(c) a constable who—
(i)

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,

25

(d) a person—
(i)

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application, or

30

(e) any other person appearing to the court to have a sufficient concern for the animal.
(4)

In determining whether to make an order under subsection (1), the court must have
regard to the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

35

31

Disposal orders where animals taken
(1)

The court may, in relation to any animal taken into possession under section 29, order—
(a) that specified treatment be administered to the animal,
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(b) that the animal be—
(i)

destroyed,

(ii) sold, or
(iii) disposed of in another manner.
5

(2)

An order under subsection (1) may include—
(a) provision appointing a person who is to secure that the order is carried out,
(b) such other provision as the court considers appropriate in connection with the
order.

(3)

Provision under subsection (2)(b) may, in particular, require reimbursement of any
expenses reasonably incurred in carrying out the order.

(4)

An order under subsection (1) may be made on summary application by—

10

(a) the owner of the animal,
(b) an inspector,
(c) a constable who—
(i)

15

took the animal into possession under section 29,

(ii) is caring for, or has arranged for the care of, the animal under that section,
(d) a person—
(i)

with whom an arrangement for the care of the animal has been made under
that section, and

(ii) who is authorised by the Scottish Ministers to make the application, or

20

(e) any other person appearing to the court to have a sufficient concern for the animal.
(5)

A person is entitled to be heard in relation to an application for an order under
subsection (1) if (despite not being the applicant) the person is—
(a) a person mentioned in paragraph (a) to (c) or (e) of subsection (4), or
(b) a person—

25

(i)

with whom an arrangement for the care of the animal has been made under
section 29, and

(ii) who is authorised by the Scottish Ministers to be heard in relation to the
application.
30

35

(6)

The court may not make an order under subsection (1) which involves the destruction of
an animal unless it is satisfied, on evidence provided (orally or in writing) by a
veterinary surgeon, that destruction would be in the interests of the animal.

(7)

Before making an order under subsection (1), the court must give the owner of the
animal an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make an order under subsection (1), the court must
have regard to the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

(9)
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(a) section 29(9),
(b) subsection (3),
any sum which the owner is due from any proceeds of sale of the animal under this
section may be used to offset the liability.
5

32

Resort to destruction of animals
(1)

If a veterinary surgeon certifies that the condition of a protected animal is such that it is
appropriate that it be destroyed, an inspector or a constable may—
(a) destroy the animal where it is or take it elsewhere and destroy it there, or
(b) arrange for the taking of any of those steps.

(2)

10

But an inspector or a constable may take, or arrange for the taking of, any of those steps
without the certification of a veterinary surgeon if—
(a) it appears the condition of the animal is such that there is no reasonable alternative
to destroying it, and
(b) it is reasonable in the circumstances not to seek the assistance of, or wait for, a
veterinary surgeon.

15

(3)

A veterinary surgeon may examine, and take samples from, an animal for the purpose of
determining its condition for the purposes of subsection (1).

(4)

Any expenses reasonably incurred by an inspector or a constable in consequence of
acting under this section are to be reimbursed by the owner or any other person
responsible for the animal concerned.

20

Welfare bodies, codes and guidance
33

Animal welfare bodies
(1)

The Scottish Ministers may by regulations—
(a) establish a body with the function of providing advice to—
(i)

25

the Scottish Ministers, and

(ii) such other persons as the Scottish Ministers may direct,
on such matters concerning the welfare of protected animals as may be specified
in the regulations,
(b) make such provision for the purposes of and in connection with the establishment
and operation of the body as the Scottish Ministers consider appropriate.

30

(2)

34
35

The Scottish Ministers may by regulations make provision for facilitating or improving
co-ordination among bodies which have functions relating to the welfare of protected
animals.
Animal welfare codes

(1)

The Scottish Ministers may make codes of practice for the purpose of providing
practical guidance in respect of any provision made by this Part or by regulations under
this Part.
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(2)

Before making a code of practice under subsection (1) (in this section referred to as an
“animal welfare code”), the Scottish Ministers must consult—
(a) such persons appearing to them to represent relevant interests, and
(b) such other persons,
as they consider appropriate.

5

(4)

An animal welfare code may—
(a) make different provision for different cases or class of case,
(b) revise a previous code.

(5)

The Scottish Ministers may by notice revoke, with such transitional or saving provision
as they consider to be necessary or expedient, any animal welfare code.

(6)

The Scottish Ministers must, in such manner and to such extent as they consider
appropriate, publicise any animal welfare code.

10

(6A) An animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Scottish Parliament,
and

15

(b) comes into effect on such date after approval under paragraph (a) as is specified in
the code.
(6B) A notice revoking an animal welfare code—
(a) requires to be laid before, and approved by resolution of, the Parliament, and
(b) revokes the code on such date after approval under paragraph (a) as is specified in
the notice.

20

(7)

A person’s failure to comply with a provision of an animal welfare code does not of
itself render the person liable to proceedings of any sort.

(8)

In any proceedings for an offence under this Part, or under regulations made under
section 23 or 24—

25

(a) failure to comply with a relevant provision of an animal welfare code may be
relied upon as tending to establish liability,
(b) compliance with a relevant provision of an animal welfare code may be relied
upon as tending to negative liability.
30

34A

Animal welfare guidance
The Scottish Ministers may, with a view to securing the welfare of protected animals,
issue guidance on such matters as they consider appropriate.
Post-conviction orders

35
35
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Deprivation orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “deprivation order”) in respect of any animal in
relation to which the offence was committed.

(2)

A deprivation order is an order—
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(a) depriving a person of possession or ownership (or both) of an animal, and
(b) for—
(i)

the destruction,

(ii) the sale, or
(iii) another disposal,

5

of the animal.

10

(3)

Where the court decides not to make a deprivation order in relation to a relevant offence,
it must state its reasons except where it makes a disqualification order in relation to the
offence.

(4)

A deprivation order may be made in addition to, or instead of, any other penalty or order
which may be imposed in relation to a relevant offence.

(5)

A deprivation order may make provision in respect of any dependent offspring of an
animal to which it applies.

(6)

A deprivation order may include—
(a) provision—

15

(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) provision authorising—
(i)

20

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) such other provision as the court considers appropriate in connection with the
order.

25

(7)

Provision under subsection (6)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,
(b) relate to the retention of any proceeds of the disposal.

30

35

(8)

Except in the case of an offence under section 21, the court may not make a deprivation
order which involves the destruction of an animal unless it is satisfied, on evidence
provided (orally or in writing) by a veterinary surgeon, that destruction would be in the
interests of the animal.

(9)

Before making a deprivation order, the court must give the owner of the animal
concerned an opportunity to make representations unless it is not practicable for it to do
so.

(10) In this section, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22 or 22A(7),
40

(ba) an offence under section 26,
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(c) an offence under section 36(9) committed by reason of owning or keeping an
animal.

36

Disqualification orders
(1)

Where a person is convicted of a relevant offence, the convicting court may make an
order (in this Part referred to as a “disqualification order”) which imposes on the person
one or more of the disqualifications specified in subsection (2).

(2)

Those are disqualification from—

5

(a) owning or keeping animals (or both),
(b) dealing in animals,
(c) transporting animals,

10

(d) working with or using animals,
(e) riding or driving animals,
(f) providing any service relating to animals (including, in particular, for their care)
which involves taking possession of animals,
(g) taking possession of animals for the purpose of an activity in respect of which a
disqualification mentioned in paragraphs (a) to (f) is imposed,

15

(h) taking charge of animals for any, or any other, purpose.
(3)

For the purposes of subsections (1) and (2), disqualification in respect of an activity
includes disqualification from any participation in the activity including, in particular—
(a) making arrangements in connection with the activity,

20

(b) being party to arrangements under which the activity may be controlled or
influenced,
(c) being concerned (so far as relating to the activity) in the management or control of
a body whose business involves the activity.
25

(3A) However, disqualification by reference to subsection (2)(h) does not include
disqualification from taking charge of an animal for so long as is necessary in the
circumstances—
(a) with the consent of the owner or keeper of the animal, for the purpose of caring
for it,
(b) for the purpose of alleviating any suffering of the animal,

30

if no alternative arrangements for its care are reasonably available.
(4)

Where the court decides not to make a disqualification order in relation to a relevant
offence, it must state its reasons.

(5)

A disqualification order may be made in addition to, or instead of, any other penalty or
order which may be imposed in relation to a relevant offence.

(6)

A disqualification order may apply to animals generally or to animals of any particular
kind.

35

40
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(6A) A disqualification order which imposes disqualification from owning or keeping animals
of a particular kind may in any appropriate case be framed so as to provide that the
disqualification is from owning or keeping more than a specified maximum number of
animals of that kind.
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49

A disqualification order—
(a) has effect for such period as may be specified in the order,
(b) may specify a period within which an application under section 38(1) for
termination or variation of the order may not be made.

(8)

5

The court may suspend the operation of a disqualification order—
(a) for such period as it considers necessary for enabling arrangements to be made for
the keeping of any animals to which the order applies,
(b) pending an appeal.

(9)

A person who breaches a disqualification order commits an offence.

(9A) If a disqualification order framed as described in subsection (6A) is breached, the breach
is to be regarded, for the purpose of—

10

(a) any proceedings for an offence under subsection (9),
(b) the making of—
(i)

a deprivation order,

(ii) a seizure order,

15

as having occurred in relation to all the animals of the particular kind concerned (that is,
without restriction by reference to the maximum number specified).
(10) In this section, a “relevant offence” is—
(za) an offence under subsection (9),
(a) an offence under sections 17 to 21,

20

(b) an offence under section 22 or 22A(7),
(c) an offence under section 26.
37

Seizure orders where disqualification breached
(1)

Where the court is satisfied that a person who is subject to a disqualification order owns
or keeps an animal in breach of the order, the court may make an order (in this Part
referred to as a “seizure order”) in respect of all animals which the person owns or keeps
in breach of the disqualification order.

(2)

A seizure order may be made—

25

(a) on summary application by an inspector,
(b) even if proceedings have not been, or are not likely to be, taken against the person
for an offence under section 36(9).

30

(3)

A seizure order is an order—
(a) depriving a person of possession or ownership (or both) of an animal, and
(b) for—

35

(i)

the destruction,

(ii) the sale, or
(iii) another disposal,
of the animal.
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(4)

A seizure order may include—
(a) provision—
(i)

appointing a person who is to secure that the order is carried out,

(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),

5

(b) provision authorising—
(i)

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,
to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,

10

(c) such other provision as the court considers appropriate in connection with the
order.
(5)

Provision under subsection (4)(c) may, in particular—
(a) require reimbursement of any expenses reasonably incurred in carrying out the
order,

15

(b) relate to the retention of any proceeds of the disposal.

20

(6)

The court may not make a seizure order which involves the destruction of an animal
unless it is satisfied, on evidence provided (orally or in writing) by a veterinary surgeon,
that destruction would be in the interests of the animal.

(7)

Before making a seizure order, the court must give the owner of the animals concerned
an opportunity to make representations unless it is not practicable for it to do so.

(8)

In determining whether or how to make a seizure order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

25

(9)

(10) Subsections (4), (5)(a) and (8) apply in relation to an interim order as they apply in
relation to a seizure order.

30

38

35

When an application is made under subsection (2)(a), the court may make an order
under this subsection (an “interim order”) containing such provision as the court
considers appropriate in relation to the keeping of an animal until the application is
finally determined.

Termination or variation of disqualification
(1)

A person who is subject to a disqualification order may request the court which made
the order to terminate or vary the order.

(2)

An application under subsection (1) may not be made—
(a) before the expiry of the period of one year beginning with the date on which the
order was made,

40
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(b) where there has been a previous application under that subsection in relation to the
same order, before the expiry of the period of one year beginning with the date on
which the previous application was determined, or
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(c) within any period specified under—
(i)

section 36(7)(b), or

(ii) subsection (5).
(3)

On an application under subsection (1), the court may—
(a) refuse the application,

5

(b) terminate the disqualification order, or
(c) vary the disqualification order so as to relax any disqualification imposed by it.
(4)

In considering the application, the court must have particular regard to—
(a) the nature of the offence in relation to which the disqualification order was made,
(b) the character of the applicant, and

10

(c) the applicant’s conduct since the order was made.
(5)

15

39

Appeals against orders
(1)

Any deprivation order or disqualification order is, for the purposes of any appeal under
the Criminal Procedure (Scotland) Act 1995 (c.46), to be treated as a sentence.

(2)

Where a deprivation order is made, any person (apart from a person who may appeal
against the order by virtue of subsection (1)) who has an interest in any animal to which
the order applies may appeal to the High Court of Justiciary against the order by the
same procedure as applies under subsection (1) in relation to a deprivation order.

(3)

The disqualified person by reference to whom a seizure order is made, or any person
(apart from that disqualified person) who entered the process prior to the making of the
order, may appeal to the Sheriff Principal against the order.

(5)

The operation of any deprivation order or seizure order is suspended until—

20

25

Where the court refuses an application made under subsection (1), the court may specify
a period within which the applicant may not make a further application under that
subsection in relation to the same order.

(a) any period for an appeal against the order has expired,
(b) the period for an appeal against the conviction on which the order depends has
expired, and
(c) any appeal against the order or that conviction has been withdrawn or finally
determined.

30

(6)

Where the operation of a deprivation order or seizure order is suspended under
subsection (5), or such an order is not executable because decree has not been extracted,
the court which made the order may make an order under this subsection (an “interim
order”) containing such provision as the court considers appropriate in relation to the
keeping of an animal for so long as the first-mentioned order remains suspended or
inexecutable.

(7)

An interim order may, in particular—

35

(a) make provision—
(i)

appointing a person who is to secure that the order is carried out,


359

52

Animal Health and Welfare (Scotland) Bill
Part 2—Animal welfare
(ii) requiring any person possessing an animal to which the order applies to
give it up to a person appointed under sub-paragraph (i),
(b) make provision authorising—
(i)

a person appointed under paragraph (a)(i), and

(ii) any person acting on that person’s behalf,

5

to enter, for the purposes of securing that the order is carried out, any premises
where an animal to which the order applies is kept,
(c) for reimbursement of any expenses reasonably incurred in carrying out the order.
(8)
10

In determining whether or how to make an interim order, the court must have regard to
the desirability of—
(a) protecting the value of any animal to which the order applies, and
(b) avoiding increasing any expenses which a person may be required to reimburse.

(9)
15

Where the operation of a deprivation order is suspended under subsection (5), a person
commits an offence if the person sells or otherwise parts with an animal to which the
order applies.
Offences and penalties

40

Proceedings for animal fighting offences
(1)

Proceedings for an offence under section 21 may be brought within the period of 6
months from the date on which evidence sufficient in the opinion of the prosecutor to
justify the proceedings came to the prosecutor’s knowledge.

(2)

But no such proceedings may be brought more than 3 years—

20

(a) after the commission of the offence, or
(b) in the case of an offence involving a continuous contravention, after the last date
on which the offence was committed.
25

(3)

In a prosecution of an offence involving a continuous contravention, the entire period
during which the contravention occurred may be included.

(4)

A certificate signed by or on behalf of the prosecutor which states the date on which
evidence referred to in subsection (1) came to the prosecutor’s knowledge is conclusive
evidence of that fact; and such a certificate which purports to be so signed is to be
treated as being so signed unless the contrary is proved.

(5)

For the purposes of this section, proceedings are deemed to be commenced on the date
on which a warrant to apprehend or to cite the accused is granted provided that the
warrant is executed without undue delay.

30

41
35

Offences by bodies corporate etc.
(1)

Where an offence under this Part, or under regulations made under this Part, is
committed by a body corporate and is committed with the consent or connivance of, or
is attributable to the neglect of—
(a) a director, manager, secretary or other similar officer of the body, or
(b) a person purporting to act in any such capacity,
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that person (as well as the body corporate) commits the offence.

5

(2)

Where the affairs of a body corporate are managed by its members, subsection (1)
applies to acts and omissions by members in exercising functions of management as if
they were directors of the body corporate.

(3)

Where an offence under this Part, or under regulations made under this Part, is
committed by a Scottish partnership and is committed with the consent or connivance
of, or is attributable to the neglect of a partner, that partner (as well as the partnership)
commits the offence.

42
10

Penalties for offences
(1)

A person who commits an offence under section 17 or 21 is liable on summary
conviction to imprisonment for a term not exceeding 12 months or to a fine not
exceeding £20,000 or to both.

(2)

A person who commits any other offence under this Part is liable on summary
conviction to imprisonment for a term not exceeding 6 months or to a fine not exceeding
level 5 on the standard scale or to both.

(3)

A person who commits an offence under regulations made under this Part is liable on
summary conviction to such penalties, not exceeding the penalties referred to in
subsection (2), as are provided for in the regulations.

15

Exclusions from application of this Part
20

43

Exclusions
This Part does not apply—
(a) in relation to anything which occurs by virtue of, or in accordance with, a
provision of the Animals (Scientific Procedures) Act 1986 (c.14),
(b) in relation to anything which occurs in the normal course of fishing.
Miscellaneous

25

43A

Suffering
In this Part, references to suffering include physical or mental suffering.

44
30

Vets, inspectors and constables
(A1) In this Part, “veterinary surgeon” means a person registered in the register of veterinary
surgeons, or the supplementary veterinary register, kept under the Veterinary Surgeons
Act 1966 (c.36).
(1)

In this Part, an “inspector” is, in the context of any particular provision, a person—
(a) appointed as an inspector by the Scottish Ministers, or authorised by them, for the
purposes of the provision, or
(b) appointed as an inspector by a local authority for the purposes of the provision.

35

(2)

In subsection (1)(b), a “local authority” means a council constituted under section 2 of
the Local Government etc. (Scotland) Act 1994 (c.39).
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(2A) An inspector incurs no civil or criminal liability for anything which the inspector does in
purported exercise of any functions conferred on the inspector by a provision of this
Part, or by regulations made under this Part, where the inspector acts on reasonable
grounds and in good faith.
(2B) Subsection (2A) does not affect any liability of any other person in respect of the thing
done.

5

10

(3)

In this Part, a “constable” means a constable of a police force.

(4)

Schedule 1 makes provision in relation to powers of inspectors and constables for the
purposes of and in connection with this Part.

45

Premises
(1)

In this Part, “premises” includes—
(a) any land or building,
(b) any other place, in particular—
(i)

a vehicle or vessel,

(ii) a tent or moveable structure.

15

(2)

In this Part, “domestic premises”—
(a) means premises, or a part of premises, used (or used for the time being)
exclusively as a dwelling-house, and
(b) includes any land or structure belonging to or usually enjoyed with, or adjacent to
and for the time being enjoyed with, the house.

20

46

Regulations
(1)

The powers of the Scottish Ministers to make regulations under this Part are exercisable
by statutory instrument.

(2)

And they include power to—
(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the regulations,

25

(b) make different provision for different purposes or for different cases or classes of
case.
(3)

30

But a statutory instrument containing regulations under this Part is not made unless a
draft of the instrument has been laid before, and approved by resolution of, the Scottish
Parliament.
PART 3
GENERAL

35

47

Modification of enactments
Schedule 2 modifies enactments for the purposes of and in consequence of this Act.
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5

55

Ancillary provision
(1)

The Scottish Ministers may by order make such incidental, supplemental, consequential,
transitional, transitory or saving provision as they consider necessary or expedient for
the purposes of or in connection with this Act.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

But—
(a) a statutory instrument containing an order under subsection (1) which modifies an
Act is not made unless a draft of the instrument has been laid before, and
approved by resolution of, the Scottish Parliament,
(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.

10

49

Crown application
(1)

This Act binds the Crown.

(2)

No contravention by the Crown of a provision made by or under this Act makes the
Crown criminally liable.

(3)

However, the provisions made by this Act and any provisions made under it apply to
persons in the service of the Crown as they apply to other persons.

(4)

The Court of Session may, on the application of the Lord Advocate, declare unlawful
any act or omission of the Crown which constitutes a contravention of a provision made
by or under this Act.

15

20

50

25

Commencement and short title
(1)

The provisions of this Act, except sections 48 and 49 and this section, come into force
on such day as the Scottish Ministers may by order appoint.

(2)

The power to make orders under subsection (1) is exercisable by statutory instrument.

(3)

And it includes power—
(a) to appoint different days for different provisions,
(b) to make such transitional or saving provision as the Scottish Ministers consider
necessary or expedient for the purposes of or in connection with this Act,
(c) to make different provision for different purposes.

30

(4)

This Act may be cited as the Animal Health and Welfare (Scotland) Act 2005.
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SCHEDULE 1
(introduced by section 44(4))
POWERS OF INSPECTORS AND CONSTABLES FOR PART 2
Entry and inspection in connection with Community obligations
5

1 (1)

(2)

An inspector may enter and inspect any premises for the purpose of ascertaining
compliance with any regulations made under Part 2 which implement a Community
obligation.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search where animals in distress
10

2 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing that there is at premises a protected
animal which—
(i)

is suffering, or

(ii) is likely to suffer if its circumstances do not change, and

15

(b) that paragraph 5 is complied with in relation to the premises.

20

(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to enter and
search the premises for the purpose of exercising any power conferred by sections 29
and 32.

(3)

An inspector or a constable may—
(a) enter and search premises for the purpose of exercising any power conferred by
sections 29 and 32, and
(b) do so without a warrant under sub-paragraph (1),
if it appears that immediate entry is appropriate in the interests of an animal.

25

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

Entry and inspection in connection with offences
3 (1)

30

(2)

An inspector may, if there are reasonable grounds for believing that an offence under
Part 2 has been committed at premises, enter and inspect the premises for the purpose of
ascertaining whether or not an offence under that Part has been committed there.
Sub-paragraph (1) does not apply in relation to domestic premises.

Entry and search etc. in connection with offences
4 (1)

A sheriff or justice of the peace may grant a warrant under this sub-paragraph if
satisfied—
(a) that there are reasonable grounds for believing—

35
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that a relevant offence has been committed at premises, or
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(ii) that evidence of the commission of, or participation in, a relevant offence is
to be found at premises, and
(b) that paragraph 5 is complied with in relation to the premises.
(2)

A warrant under sub-paragraph (1) authorises an inspector or a constable to—
(a) enter the premises, and

5

(b) search for, examine and seize any animal (including the carcase of an animal),
equipment, document or other thing tending to provide evidence of the
commission of, or participation in, a relevant offence.
(3)

An inspector or a constable may—
(a) enter premises and search for, examine and seize any animal (including the
carcase of an animal), equipment, document or other thing tending to provide
evidence of the commission of, or participation in, a relevant offence, and

10

(b) do so without a warrant under sub-paragraph (1),
if it appears that delay would frustrate the purpose for which the search is to be carried
out.

15

(4)

Sub-paragraph (3) does not apply in relation to domestic premises.

(5)

In this paragraph, a “relevant offence” is—
(a) an offence under sections 17 to 21,
(b) an offence under section 22,
(ba) an offence under section 26,

20

(c) an offence under section 36(9).
Conditions for granting warrants
5 (1)
25

(2)

This paragraph is complied with in relation to premises if either of the conditions
specified in sub-paragraphs (2) and (3) is met.
The condition is—
(a) that—
(i)

admission to the premises has been refused, or

(ii) such a refusal may reasonably be expected, and
(b) that—
(i)

30

notice of the intention to seek a warrant has been given to the occupier of
the premises, or

(ii) the giving of such notice would frustrate the purpose for which the warrant
is sought.
(3)
35

The condition is that the premises are unoccupied or the occupier is temporarily absent.

Stopping and detaining vehicles etc.
6 (1)

A constable in uniform may stop and detain a vehicle or vessel for the purpose of the
exercise of a relevant power.
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(2)

An inspector, if accompanied by a constable in uniform, may stop and detain a vehicle
or vessel for the purpose of the exercise of a relevant power.

(3)

A vehicle or vessel may be detained under sub-paragraph (1) or (2) for as long as is
reasonably required for the exercise of the power concerned.

(4)

The power concerned may be exercised either at the place where the vehicle or vessel
was first detained or nearby.

Entry and search etc.: supplementary

10

7

A warrant granted under a provision of this schedule remains in force for one month
beginning with the date on which it was granted.

8 (1)

A relevant power is exercisable only at a reasonable time.

(2)
9 (1)
(2)
15

Sub-paragraph (1) does not apply if it appears that exercise of the power at a reasonable
time would frustrate the purpose of exercising the power.
A relevant power is exercisable, if necessary, by using reasonable force.
Sub-paragraph (1) does not apply to a power conferred by paragraph 1 or 3.

10

A person exercising a relevant power must, if required, produce evidence of the person’s
authority.

11 (1)

A relevant power includes power to take onto premises—
(a) such persons for assistance, and
(b) such equipment,
as are required for the purpose of the exercise of the power.

20

(2)

A relevant power includes power to secure the taking of any of the steps mentioned in
sub-paragraph (3).

(3)

Those steps are—
(a) carrying out tests on, and taking samples from—
(i)

25

an animal (including a carcase of an animal),

(ii) any equipment, substance or other thing,
(b) using a mark, microchip or another method of identifying an animal.
12 (1)

A qualifying person must—
(a) comply with any reasonable direction made by a person exercising a relevant
power, and

30

(b) in particular, give that person such information and assistance as that person
reasonably requires.
(2)

In sub-paragraph (1), a “qualifying person” is—
(a) the occupier of premises in relation to which a relevant power is being exercised,
(b) a person who appears to be responsible for animals at the premises,

35

(c) a person who appears to be under the direction or control of a person referred to in
paragraph (a) or (b).
13


366

A person exercising a relevant power in relation to unoccupied premises must leave the
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Offences of obstruction
14 (1)

A person commits an offence if, without reasonable excuse, the person contravenes
paragraph 12(1).

(2)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a relevant power.

15 (1)

A person commits an offence if the person intentionally obstructs a person in the
exercise of a power conferred by—

5

(a) section 29,
(b) an order under section 31(1),
(c) section 32.

10

(2)

A person commits an offence if the person intentionally obstructs a person in the
carrying out of—
(a) a deprivation order,
(b) a seizure order,
(c) an interim order under section 37(9) or 39(6).

15

Powers of constables: supplementary
16

A constable may arrest without warrant any person whom the constable reasonably
believes is committing or has committed an offence under—
(a) sections 17 to 21, or
(b) paragraph 14 or 15.

20

17

The powers conferred on constables by this schedule are without prejudice to any
powers conferred on constables by law apart from this schedule.

Interpretation
18
25

In this schedule, a “relevant power” is a power—
(a) conferred on an inspector by—
(i)

a provision of this schedule, or

(ii) a warrant granted under a provision of this schedule,
(b) conferred on a constable by—
(i)
30

a provision of this schedule except paragraph 16, or

(ii) a warrant granted under a provision of this schedule.
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SCHEDULE 2
(introduced by section 47)
MODIFICATION OF ENACTMENTS

Animal health provisions
5

1

In section 8 (movement generally) of the Animal Health Act 1981 (c.22)—
(a) in paragraph (e) of subsection (1), for the words “the holding of markets, fairs,
exhibitions and sales of animals” there is substituted “animal gatherings”,
(b) after that subsection there is inserted—
“(1A) In subsection (1)(e), “animal gatherings” has the same meaning as it has in
section 8A.”.

10

2 (1)

In section 22 (powers of entry etc. for section 21) of that Act, subsection (5) is repealed.

(1A) In section 27 (exclusion of strangers) of that Act—
(a) in subsection (1), after the word “animals” in each place where it occurs there is
inserted “, birds or amphibians”,
(b) after subsection (2) there is added—

15

“(3)

In this section—
“animals” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

(1B) In section 33 (additional staff and expenses) of that Act—
(a) the existing words become subsection (1),

20

(b) in that subsection, after the word “animals,” there is inserted “birds or
amphibians,”,
(c) after that subsection there is inserted—
“(2)
25

In this section, “animals” means any kind of mammal (except man).”.

(1C) In section 34 (slaughter and compensation generally) of that Act—
(a) after the word “animal” in each place where it occurs there is inserted “, bird or
amphibian”,
(b) in subsection (7), in paragraph (c), after the word “animals” there is inserted “,
birds or amphibians”,
(c) after that subsection there is added—

30

“(8)

In this section—
“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”.

(2)
35

In section 60 (duties and authorities of constables) of that Act—
(a) in subsection (1), after the word “Act” there is inserted “, regulations made by the
Scottish Ministers under this Act”,
(b) in subsection (5)—
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for the words “other officer” there is substituted “inspector”,

(ii) for the word “officer” in the second place where it occurs there is
substituted “inspector”,
(iii) after paragraph (b) there is inserted—
“(ba) of regulations made by the Scottish Ministers under this Act,”.

5

(3)

In section 63 (general powers of inspectors) of that Act—
(a) in subsection (2), after paragraph (b) there is inserted—
“(ba) that the carcase of an animal, bird or amphibian slaughtered by virtue of
section 16B, Part 2B or Schedule 3A is or has been kept, or has been
buried, destroyed, or otherwise disposed of; or”,

10

(b) in subsection (2)(c), after the word “Minister,” there is inserted “or of a regulation
of the Scottish Ministers under this Act,”,
(c) in subsection (2)(d), after the word “Minister” there is inserted “or a regulation of
the Scottish Ministers under this Act”,
(d) in subsection (3), after the word “Minister” there is inserted “or a regulation of the
Scottish Ministers under this Act”,

15

(da) in subsection (7), after the word “animal” there is inserted “, bird or amphibian”,
(db) after that subsection there is inserted—
“(7A) In subsection (7)—
“animal” means any kind of mammal (except man);

20

“disease” is not restricted by its definition in this Act.”,
(e) after subsection (9) there is added—
“(10) An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.
25

(4)

In section 64 (powers of inspectors as to poultry) of that Act, after subsection (2) there is
added—
“(3)

An inspector acting under this section must, if required, produce evidence of
the inspector’s authority.”.

(5)

In section 65(1) (power to detain vessels and aircraft) of that Act, after the word
“Minister” in the second place where it occurs, there is inserted “or a regulation of the
Scottish Ministers under this Act”.

(6)

In section 66(a) (refusal and obstruction) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

3 (1)

In section 73(a) (general offences) of that Act, after the word “Minister,” there is
inserted “or of regulations made by the Scottish Ministers under this Act,”.

30

35

(2)

In section 79 (evidence and procedure) of that Act—
(a) in subsection (2), after the word “animal” in each place where it occurs there is
inserted “, bird or amphibian”,
(b) after that subsection there is inserted—

40

“(2A) In subsection (2)—
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“animal” means any kind of mammal (except man);
“disease” is not restricted by its definition in this Act.”,
(c) in subsection (4), after the word “Minister” there is inserted “or regulations made
by the Scottish Ministers under this Act”.

5

4

In section 91 (orders etc.) of that Act, subsection (2) is repealed.

Animal welfare provisions
5

The Protection of Animals (Scotland) Act 1912 (c.14), except—
(a) section 7 (poisoned grain and flesh etc.), and
(b) sections 13(a) to (d), 14 and 16 (general provisions),
is repealed.

10

5A

In the Docking and Nicking of Horses Act 1949 (c.70), section 1 is repealed.

6

In the Protection of Animals (Anaesthetics) Act 1954 (c.46), in section 1 (use of
anaesthetics in operations on animals)—
(a) after subsection (1) there is inserted—

15

“(1A) An operation to which this section applies that is performed on an animal
without the use of an anaesthetic administered so as to prevent pain during the
operation is, for the purposes of section 19 of the Animal Health and Welfare
(Scotland) Act 2005 (asp 00), to be regarded as being performed without due
care and humanity.”,

20

(b) in subsection (5), paragraph (b) and the word “and” immediately preceding it are
repealed.
7 (1)

Part I of the Agriculture (Miscellaneous Provisions) Act 1968 (c.34), except––
(a) section 4 (expenditure on free advice on the welfare of livestock),
(b) section 5 (extension of classes of operations in which anaesthetics must be used),
and

25

(c) in section 8 (interpretation etc. of Part I)—
(i)

in subsection (1), the definition of “livestock”, and

(ii) subsection (3) so far as relating to those sections,
is repealed.
(2)

30

8

In the Animal Health Act 1981, sections 37 to 39 are repealed.
The whole of each of the following Acts is repealed—
(a) the Protection of Animals (Scotland) Act 1912 Amendment Act 1921 (c.22),
(b) the Performing Animals (Regulation) Act 1925 (c.38),
(d) the Protection of Animals Act 1934 (c.21),

35

(g) the Pet Animals Act 1951 (c.35),
(h) the Cockfighting Act 1952 (c.59),
(i) the Protection of Animals (Amendment) Act 1954 (c.40),
(j) the Abandonment of Animals Act 1960 (c.43),
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(k) the Animal Boarding Establishments Act 1963 (c.43),
(l) the Riding Establishments Act 1964 (c.70),
(m) the Riding Establishments Act 1970 (c.32),
(n) the Breeding of Dogs Act 1973 (c.60),
5

(o) the Pet Animals Act 1951 (Amendment) Act 1983 (c.26),
(p) the Protection of Animals (Amendment) Act 1988 (c.29),
(q) the Breeding of Dogs Act 1991 (c.64),
(r) the Protection of Animals (Scotland) Act 1993 (c.15),
(s) the Breeding and Sale of Dogs (Welfare) Act 1999 (c.11).
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