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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
x
x
x
x
x
x
x
x

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
x
x
x

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

x

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The Parliament’s Standing Orders at the time of the Member’s proposal for this Bill
provided, among other things, for members to consult on a draft proposal for a Bill
(or to provide reasons why such consultation was not necessary) prior to submitting
a final proposal. The final proposal also required to obtain the support of at least 18
members, drawn from at least half of the parties or groups represented on the
Parliamentary Bureau. In addition to the requirement for significant cross-party
support, a Bill could not be introduced if the Scottish Executive indicated that either it
or the UK Government intended to initiate legislation to give effect to the final
proposal within a defined time period.
Following consultation, Karen Whitefield’s final proposal received support from 33
members (including the required degree of cross-party representation). The Scottish
Executive did not give an indication as described above. Karen Whitefield, therefore,
obtained the right to introduce the Bill which is the subject of this volume.
There was no report from the Subordinate Legislation Committee on this Bill as it did
not contain any provisions on delegated powers.

The Finance Committee did not report to the Justice 2 Committee on the Financial
Memorandum at Stage 1. Written submissions received by the Finance Committee
are included in the Justice 2 Committee’s Stage 1 Report at Annex A.
There was no As Amended at Stage 2 version of the Bill in this case as no
amendments were agreed to at Stage 2. Amendments on the Marshalled List of
Amendments selected for Stage 3 relate, therefore, to the Bill As Introduced.
The Marshalled List of Amendments selected for Stage 3 is referred to as SP Bill 59ML2, and the Groupings of Amendments for Stage 3 as SP Bill-G2, to differentiate
them from the corresponding documents at Stage 2.

Forthcoming titles
The next titles in this series will be:
x
x
x
x

SPPB 115: Protection of Vulnerable Groups (Scotland) Bill 2006
SPPB 116: Schools (Health Promotion and Nutrition) (Scotland) Bill 2006
SPPB 117: Custodial Sentences and Weapons (Scotland) Bill 2006
SPPB 118: Rights of Relatives to Damages (Mesothelioma) (Scotland) Bill 2006
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 59-EN. A Policy Memorandum is printed separately as SP Bill 59-PM.

Christmas Day and New Year’s Day Trading
(Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to prohibit the opening of large shops on Christmas Day and
New Year’s Day for the purpose of retail trading.
1

Large shops not to open on Christmas Day or New Year’s Day
No large shop is to open for the purpose of making retail sales on Christmas Day or
New Year’s Day unless it is exempted by section 2.

5

2

Exemptions
A shop is exempt from section 1 if––
(a) the trade or business carried on consists wholly or mainly of the sale of––
(i)

10

meals, refreshments or alcohol for consumption on the premises on which
they are sold; or

(ii) meals or refreshments prepared to order for consumption off those
premises;
(b) it is a registered pharmacy and is open solely for the purpose of the dispensing of
drugs, medicines or appliances on prescription;
(c) it is within a port, railway station or commercial airport;

15

(d) it is at a motorway service area; or
(e) the trade or business carried on consists wholly or mainly of the sale of fuel for
motor vehicles.
3
20

Offence
If section 1 is contravened—
(a) the occupier of the shop; and
(b) if different, the person responsible for controlling or managing the operations
carried on at the shop on the day in question,

SP Bill 59
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shall be guilty of an offence and liable on summary conviction to a fine not exceeding
£50,000.

4

Offences by bodies corporate, etc.
(1)

Where an offence under this Act committed by a body of persons––
(a) was committed with the consent or connivance of––

5

(i)

a person concerned, or purporting to be concerned, in the management or
control of the body; or

(ii) a relevant person; or
(b) was attributable to any neglect on the part of such person,
that person, as well as the body, is guilty of the offence.

10

(2)

In this section––
a “body of persons” means a body corporate, a partnership, a body of trustees or
an unincorporated association other than a partnership; and
“relevant person” means a director, secretary or other officer of a body corporate,
a partner in a partnership, a trustee of a trust or any member of an unincorporated
association.

15

5

Defence of due diligence
The offence under section 3 is one of strict liability, but it shall be a defence for an
accused to prove that the accused or a person under the control of the accused took all
reasonable precautions and exercised all due diligence to avoid its commission.

20

6

Interpretation
In this Act––
“the 1968 Act” means the Medicines Act 1968 (c.67);

25

“alcohol” has the meaning given by section 2 of the Licensing (Scotland) Act
2005 (asp 16);
“appropriate person” has the meaning given by article 2 of the Prescription Only
Medicines (Human Use) Order 1997 (SI 1997/1830);

30

“commercial airport” means any airport (within the meaning of section 82(1) of
the Airports Act 1986 (c.31)) at which facilities are provided for use by members
of the general public travelling by air;
“large shop” means a shop which has a relevant floor area exceeding 280 square
metres;

35

“on prescription” means prescribed by a person who, as an appropriate person, is
authorised by section 58 of the 1968 Act to prescribe medicinal products that are
available on prescription only;
“medicinal product” has the meaning given by section 130 of the 1968 Act;
“motorway service area” means an area of land comprising service area
development within the meaning of section 119(2) of the Roads (Scotland) Act
1984 (c.54);


4
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3

“registered pharmacy” has the meaning given by section 74 of the 1968 Act;
“relevant floor area” means so much of the floor area of a shop as is used for
making retail sales or for the display of goods in connection with such sales;
“retail sale” means any sale of goods for consumption or use, whether or not by
the buyer, for purposes unconnected with a trade or business;

5

“shop” means any premises within a building where there is carried on a trade or
business consisting wholly or mainly of the retail sale of goods; and
“trustee” has the meaning given by section 2 of the Trusts (Scotland) Act 1921
(c.58).
10

7

Short title
This Act may be cited as the Christmas Day and New Year’s Day Trading (Scotland)
Act 2006.
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An Act of the Scottish Parliament to prohibit the opening of large shops on Christmas Day
and New Year’s Day for the purpose of retail trading.
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These documents relate to the Christmas Day and New Year's Day Trading (Scotland) Bill (SP
Bill 59) as introduced in the Scottish Parliament on 20 March 2006

CHRISTMAS DAY AND NEW YEAR’S DAY TRADING
(SCOTLAND) BILL
——————————

EXPLANATORY NOTES
(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS
1.
As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents
are published to accompany the Christmas Day and New Year’s Day Trading (Scotland) Bill
introduced in the Scottish Parliament on 20 March 2006:
•

Explanatory Notes;

•

a Financial Memorandum;

•

an Executive Statement on legislative competence; and

•

the Presiding Officer’s Statement on legislative competence.

A Policy Memorandum is printed separately as SP Bill 59–PM.

SP Bill 59–EN

1

Session 2 (2006)


7

These documents relate to the Christmas Day and New Year's Day Trading (Scotland) Bill (SP
Bill 59) as introduced in the Scottish Parliament on 20 March 2006

EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Non-Executive Bills Unit on behalf
of Karen Whitefield the member in charge of the Bill. They have been prepared in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section, or a part of a section, does not
seem to require any explanation or comment, none is given.
SUMMARY OF AND BACKGROUND TO THE BILL
4.
The Bill prohibits large shops from opening for the purpose of retail trading on both
Christmas day and New Year’s day. At present there is no legislation in place in Scotland to stop
shops of any size from trading on any day of the year.
5.

The Bill does this by:
•

Making it a criminal offence for a large shop to open for the purpose of making retail
sales on either of these days.

•

Defining a large shop as one with a trading floor area exceeding 280 square metres.

•

Exempting specified trades or businesses and shops at specified places

•

Defining who commits the offence and providing a due diligence defence.

COMMENTARY ON SECTIONS
Section 1: Large shops not to open on Christmas Day or New Year’s Day
6.
Section 1 prevents a large shop from opening on Christmas day or New Year’s day for
the purpose of retail trading unless that large shop is exempt under section 2. A large shop is
defined in section 6 as one with a relevant floor area over 280 square metres. The relevant area is
defined as the area being used for making retail sales or displaying goods in connection with
such sales. The definition of “retail sale” makes clear that it is opening for the purpose of
retailing goods to the general public unconnected to a trade or business that is being prohibited.
7.
The area to qualify as a large shop is taken from the Sunday Trading Act 1994. A similar
description was also used in the Christmas Day (Trading) Act 2004. Neither measure applies to
Scotland.
Section 2:

Exemptions

8.
In addition to those shops which do not exceed the qualifying size, further premises are
exempt by section 2 of the Bill.
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9.
The exemption at sub-paragraph 2(a)(i) relates to the sale of meals, refreshments or
alcohol on the premises in which they are sold for consumption. As a consequence restaurants,
cafes, public houses and any other sit-in eateries are exempt even when they exceed the 280
square metre size limit. Sub-paragraph 2(a)(ii) relates to meals or refreshments prepared to order
but consumed away from the premises and thus take-away eateries are exempt (again even where
they exceed the size limit).
10.
Sub-paragraph 2(b) exempts registered pharmacies, but only to enable prescriptions to be
dispensed.
11.
The exemption at sub-paragraph 2(c) covers shops at ports, railway stations or
commercial airports in order to cater principally, although not exclusively, for the needs of
passengers in transit. Similarly the exception at sub-paragraph 2(d) covers motorway service
areas, and 2(e) allows for the sale of fuel and other products retailed by filling stations to
motorists.
Section 3

Offence

12.
This section provides that the occupier and any person responsible for controlling or
managing the shop operations commit an offence if they allow a shop to trade in breach of
section 1. The section also sets out that prosecution for any offence is by summary criminal
procedure with a maximum penalty of a fine up to £50,000.
Section 4

Offences by bodies corporate etc.

13.
Section 4 applies the offence under the Bill to bodies corporate, partnerships, trustees and
unincorporated associations to ensure that all who control shops opening can be found liable.
14.
Where an offence has been committed by such a body of persons with the consent or
involvement of a person concerned in the management or control of the body such as a director,
partner, officer or employee (or any other person specified) of a corporate body or similar, that
person will be guilty of an offence as well as the organisation itself. This arises when they
consent to, or connive in, the commission of an offence by the organisation, or if their negligence
results in the commission of an offence by the organisation.
Section 5

Defence of due diligence

15.
Section 5 provides a defence for anyone accused of the offence in section 4. That defence
is that they or anyone working for them or representing them had taken all reasonable
precautions and had tried to the best of their ability to avoid committing the offence. It is
considered that this will require the taking of positive measures such as training staff in their
responsibilities. It will therefore not be a defence for accused persons to solely argue that they
did not know the shop was in fact open for trade.
——————————

3
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FINANCIAL MEMORANDUM
INTRODUCTION
16.
This document relates to the Christmas Day and New Year’s Day Trading in Scotland
Bill introduced in the Scottish Parliament on 20 March 2006. It has been prepared by Karen
Whitefield MSP, who is the member in charge of the Bill, to satisfy Rule 9.3.2 of the
Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by the
Parliament.
17.
There are no direct costs resulting from the provisions of the Bill. Since so few large
shops currently open on Christmas day and New Year’s day, any costs are estimated to be
negligible.
18.

A Policy Memorandum is printed separately as SP Bill 59–PM.

COSTS ON THE SCOTTISH ADMINISTRATION
19.
There would be zero cost on the Scottish Administration if the prevailing festive season
trading environment is preserved i.e. the vast majority of large shops open neither on Christmas
day nor New Year’s day.
20.
The only possible cost would be if the Scottish Executive saw a need to inform large
shops of the prohibition and the penalty for breaking that prohibition.
21.
However given the wide press coverage the Bill can be expected to receive and the public
interest in the policy (as measured by the scale of various petitions on the issue as promoted by
USDAW in recent years on both sides of the border), awareness of the Bill should be high.
22.
If it is judged necessary to inform large shops of the provisions of the Bill, it is suggested
that this could still be achieved at minimum cost to the public purse. It could be done by the
Executive utilising its links with business stakeholders and disseminating information via
representative bodies such as the Scottish Retail Consortium and CBI Scotland.
COSTS ON LOCAL AUTHORITIES AND OTHER PUBLIC BODIES
23.
The Bill’s enforcement measure exists under the auspices of the criminal law i.e. it will
fall to the police to take action if a large shop breaks the prohibition and chooses to trade on one
or both of these days.
24.
Therefore no costs will fall to local authorities as they do in England and Wales where
there exists a duty to enforce the Bill via a model of local authority appointed inspectors. That
was the system adopted under Sunday Trading legislation and followed by the Christmas Day
Trading Act 2004. Such a model does not exist in Scotland and the Bill does not create one.
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25.
An approach mirroring the inspectorate model could, it is suggested, have added an
unnecessary layer of local authority bureaucracy and incurred not insignificant costs in the
immediate and longer term for councils.
26.
As regards possible costs to the police, who might consider themselves already overly
stretched resource-wise with other more pressing aspects of law enforcement, these should be
absolutely minimal.
27.
The fact that most large shops do not open on Christmas day and New Year’s day
suggests that policing effort in enforcing the Bill need not be significant. Furthermore for those
few instances when large shops do open their doors for business it is the nature of retail trade
that they will wish to advertise the fact rather than acting surreptitiously. Detection therefore
should not be taxing.
28.
Furthermore, it can be anticipated that employees and those unions representing shop
workers may notify the authorities of instances where large shops are in the process of breaking
or intending to break the prohibition.
29.
Identifying those who are over the size criteria and determining whether shops meet the
specified relevant floor area of 280 square metres should not be a major undertaking for the
enforcement authorities. The prohibition is directed at department stores, supermarkets, and
other major retailers, identification of which will not, it is suggested, pose any serious challenge.
30.
It is not anticipated that in order to determine the size of shops that do open the police
will need to be equipped with electronic measuring devices or expected to conduct themselves in
the manner of surveyors. Size information is already likely to be available, on request, from local
valuation authorities – those bodies responsible for non-domestic rates evaluation (floor space
being an element of such) and maintaining the local valuation roll.
31.
Enforcement costs therefore should be negligible unless large shops embarked on a path
of civil disobedience as was seen in England and Wales before the liberalisation of the Sunday
Trading laws in 1994. This would seem unlikely.
32.
In 2002 the Secretary of State for Trade & Industry wrote to major U.K. retailers asking
about their plans for Christmas day opening the following year and in future years. The majority
of such retailers stated they had no current plans to open at that time or in future years although
in some cases they said opening by competitors would lead to a review of their plans.
33.
In the Scottish context, the Member’s consultation revealed that large corporations were
neutral about being closed on Christmas day but generally opposed to being required to remain
closed on New Year’s day. It is interesting to note however despite this opposition that
Debenhams appears to be the only large shop to have opened for business on New Year’s day to
date.

5
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
34.
Costs would accrue to large shops only in respect of forgoing the profits they could have
made had they chosen to open on Christmas day and New Year’s day. However, presently most
do not open on these days and there appears neither a sufficient profit motive nor indeed a public
demand for them to do so.
35.
Paragraph 33 above outlines what the Member’s consultation revealed about the views of
large corporations to opening on both days. Their view on New Year’s day in particular was
informed by the claim that the traditional nature of 1st January created opportunities for trading.
Again it is interesting to note that to date only one of those consulted has actually acted upon that
belief.
36.
Of course large shops will still have to meet fixed costs such as heating, lighting etc. on
these days, albeit perhaps at a lower level (if lighting is cut back for example).
37.
In the short term, if a handful of large shops opened on Christmas day and/or New Year’s
day then some advantage may be accrued to those shops but likely not to the economy as a
whole. If in the longer timeframe other shops opened then any advantage would soon diminish or
disappear.
38.
There may even be an advantage from savings for those shops that chose not to open on
these days. In the long term they would likely be making the same profit but, without overtime
payments for staff to work on such significant holidays or normal lighting or heating costs, at a
lower cost.
39.
If one accepts the premise that there can only be a finite amount of consumer spend
available in any period then a prohibition of opening appears unlikely to disadvantage any large
shops. Shops expect and plan on the basis that consumers spend what they intend to spend over
the festive period either before or after, but not on, Christmas day and New Year’s day.
40.
It might be claimed employees would lose out from prohibition in respect of forgoing any
overtime or premium payments that might have been on offer. This would also rule out any
positive multiplier effect of these extra payments in the areas in which they themselves normally
shop. However, the unions suggest any such overtime or premium payments are likely to
diminish or disappear over time, which has been the experience from Sunday trading.
41.
Other business sectors may be impacted upon by large shops not opening on Christmas
day and New Year’s day – transport firms, energy providers, caterers, food and beverage
suppliers etc. However, given that most large shops do not open on these days at present any
measure of that adverse affect can be estimated as negligible.
42.
Certainly the provision of emergency public services would need to be increased if
people are moving around more for the purpose of shopping on these two days. Police, doctors,
nurses, firemen etc. tend to function with limited staff cover but if Christmas day and New
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Year’s day were to see large shops open on a scale close to every other day of the year then
clearly emergency services would need to increase their staffing on these days accordingly.
43.
Evidently any such stepping up from a skeleton staffing level would also increase costs.
Transport services would likewise be significantly impacted upon.
44.
Impact on small businesses should not be adverse. Those exempt from the prohibition –
either from not meeting the size criteria of a large shop (floor space exceeding 280 square
metres) or falling into the several categories specifically exempt from the Bill’s provisions
(pharmacies, filing stations, restaurants, pubs, take away eateries, and shops within airports,
ports, railway stations and at filling stations and service stations) – may even enjoy a modest
advantage over their larger rivals in terms of short term profitability.
POTENTIAL BENEFITS ACCRUED
45.
Prohibition can ensure that the special nature of Christmas day and New Year’s day is
preserved by the prevention of competitive pressures or perceived commercial advantage causing
widespread opening by large shops.
46.
Trying to identify costs and benefits in relation to work is always problematic as much
depends upon estimates and assumptions. For example, there are immeasurable costs and
benefits which undoubtedly accrue in terms of work/life balance.
47.
It is acknowledged that workers in the UK work long hours compared with their
counterparts in the rest of Europe but a study by the Chartered Institute for Personnel and
Development (CIPD) indicates that this culture is changing to the extent that some workers value
holidays above cash payments1.
48.
Benefits to large shops, in their role as employers, from remaining closed for trade on
Christmas day and New Year’s day could include enhanced employer image and even better
recruitment and retention of staff. Other benefits include creating a more positive employee
attitude which, in turn, of course can have a positive impact on productivity.
——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
49.

On 9 March, the Presiding Officer (George Reid MSP) made the following statement:
“In my view, the provisions of the Christmas Day and New Year’s Day Trading
(Scotland)Bill would be within the legislative competence of the Scottish Parliament.”

1

Chartered Institute for Personnel and Development, Flexible Working: Impact and Implementation, 2005

7
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CHRISTMAS DAY AND NEW YEAR’S DAY TRADING
(SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Christmas Day and New Year’s Day Trading (Scotland) Bill
introduced in the Scottish Parliament on 20 March 2006. It has been prepared by Karen
Whitefield MSP, the member in charge of the Bill, with assistance from the Parliament’s NonExecutive Bills Unit, to satisfy Rule 9.3.3A of the Parliament’s Standing Orders. The contents
are entirely the responsibility of the member and have not been endorsed by the Parliament.
Explanatory Notes and other accompanying documents are published separately as SP Bill 59–
EN.
POLICY OBJECTIVES OF THE BILL
2.
The objective of the Bill is to prohibit large retail shops from opening in order to engage
in retail trading on Christmas day and New Year’s day. This is in response to what is considered
could become a trend of larger shops trading on these days.
3.
A “large” shop is defined in the Bill as having a relevant floor area exceeding 280 square
metres (or 3000 square feet). This definition was included in the Sunday Trading Act 1994
(although this statute does not apply in Scotland), it having been considered that shops of this
magnitude generally require to be staffed by employees.
4.
The intention is to maintain the special nature of Christmas day and New Year’s day,
traditionally these being the two holidays in the calendar when most people would expect to be
able to spend time with families and friends rather than at work. It is the Member’s view that this
special nature would be undermined by large shops trading on these days.
5.
Christmas day and New Year’s day are bank holidays in Scotland but more than that they
are the two dates in the year considered by most people to be “national” or “public” holidays. By
safeguarding the uniqueness of these days it is also the intention of the Member to make a
positive if modest contribution to the nation’s work-life balance.
6.
The Member’s policy is that large shops should be closed on Christmas day and New
Year’s day, irrespective of on which day of the week these dates fall.
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This document relates to the Christmas Day and New Year's Day Trading (Scotland) Bill (SP
Bill 59) as introduced in the Scottish Parliament on 20 March 2006

BACKGROUND
Public Holidays
7.
Christmas day and New Year’s day are widely observed as public or national holidays
throughout the UK. There is no legal definition of public or national holiday on either side of the
border, however, the term tending to be used synonymously with that of a bank holiday.
8.
Legislative provision for bank holidays originates from the 1871 Bank Holidays Act,
which designated named days on which banking transactions could be suspended to the
following day without incurring a penalty. The provisions of the 1871 Act were eventually
repealed and incorporated into the Banking and Financial Dealings Act 1971, which remains the
statutory basis for bank holidays in Scotland today.
9.
It is worth noting that in spite of the statutory basis, the bank holiday legislation does not
actually require banks, or any other organisation, to close on these days, nor does it provide a
statutory obligation to grant the holiday or any right to extra pay or time off in lieu for staff who
work on these days. All of these issues are subject to contractual agreement between employers
and employees.
10.
Yet bank holidays have become so widely observed in the UK that terms and conditions
of employment commonly include entitlement to a holiday on those days. History, culture and
tradition have conferred both days with far greater significance than can be said of other bank
holidays.
11.
Looking at the two days in question, New Year’s day has a longer history as a holiday in
Scotland dating back to the 1871 Act but it was only made a Bank Holiday for England and
Wales as recently as 1973. Christmas day, on the other hand, has enjoyed more of a tradition
south of the border having been a long-standing holiday in England, Wales and Northern Ireland.
Special nature of both Christmas day and New Year’s day
12.
In religious terms the significance of 25 December as Christmas day dates back to the 4th
Century when it was fixed in Rome as the date of the feast of the nativity. It is an occasion that
has developed and tapped into not only Christian traditions but also Pagan, Hebrew, Greek and
Nordic elements.
13.
In the 17th Century there were efforts by the Puritans to clamp down on Christmas
celebration, and it is often claimed that Cromwell himself sought to abolish Christmas. In the
Victorian era, in contrast, Christmas was very much embraced and enhanced with elements such
as the Christmas tree, carol singing and philanthropy. It is from this era that the modern concept
of Christmas really came into being.
14.
Although it appears to have been a celebratory holiday for the best part of a Millennium,
the essential cultural meaning of Christmas is not easy to capture. It can perhaps best be
conveyed in the words of several writers.
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15.
To quote Charles Dickens: “I do come home at Christmas. We all do, or we all should.
We all come home, or ought to come home, for a short holiday - the longer, the better - from the
great boarding school where we are forever working at our arithmetical slates, to take, and give
a rest.” (A Christmas Tree, 1851)
16.
Later in the 19th Century Rudyard Kipling similarly described the day as: “a truce, then,
to our labours –– let us feast with friends and neighbours.” (Christmas in India, 1886)
17.
Many people will be familiar with the travails of George Bailey in Frank Capra’s 1946
film It’s A Wonderful Life, or the haunting and redemption of Charles Dickens’ character
Ebenezer Scrooge in the 1843 novel A Christmas Carol. These shared cultural references
perhaps embody a sense of what is understood to be special, unique, sentimental even, about the
nature of Christmas day.
18.
During the House of Lords’ consideration of the Christmas Day (Trading) Act 2004
(which applies only to England and Wales), one of the contributors, Lord Judd, colourfully
stated: “I want my grandchildren to grow up in a culture that has contrasts and rhythm, romance
and magic. This modest little Bill is about all that.”
19.
Other views expressed during the passage of that legislation through both the Houses of
Lords and Commons as to what makes Christmas day “special” included:
•

its focus on children;

•

an opportunity for gathering of family and friends;

•

a unique day in the life of the nation;

•

the highlight of our cultural calendar;

•

time for a collective breather from the pace of modern life;

•

a celebration of Christianity; and

•

the promotion of such sentiments as goodwill and fellowship.

20.
New Year’s day also has a special importance in the Scottish calendar. According to
Walter Scott: “Each age has deemed the new-born year. The fittest time for festal cheer.”
(Marmion, 1808)
21.
Indeed, up until the 1950/1960s it is noted that New Year’s day was a more popular and
widely adhered to holiday and celebratory occasion in Scotland than Christmas day. This cultural
difference between north and south of the border, although less marked today, is reflected in the
fact that Scotland enjoys not only New Year’s day as a bank holiday but the following day as
well.
22.
Hogmanay, the last day of the year, is synonymous with celebrating New Year in a
traditional Scottish manner. Its roots go back not only to a Pagan celebration of the winter
solstice but also to Roman and Viking influences.
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23.
There are a number of particularly Scottish customs linked to Hogmanay/New Year’s day
including first footing and fireball swinging (a north eastern custom), and no celebration is
complete without a rendition of Burns’ Auld Lang Syne. The words to the latter were first
published in 1796 and it is now sung across the globe at New Year giving rise to a not
unreasonable claim to being the World’s Unofficial National Anthem.
Other relevant legislation
24.
In Scotland there has been no statutory regulation of shop trading hours, with Sundays
having no special status.
25.
A voluntary agreement that Scottish employers would follow the provisions of Part IV of
the Employment Rights Act 1996 (relating to the protection of shop and betting workers – part
IV not then applying to Scotland) appeared to have been broken by Argos in 2002 when it
dismissed some workers who refused to work on a Sunday.
26.
As a result, pressure mounted for a change in the law to give Scottish workers the same
legal protection as their counterparts in England and Wales, and the Sunday Working (Scotland)
Act 2003 served to extend Part IV of the Employment Rights Act 1996 to Scotland.
27.
That 2003 Act, which was a reserved employment measure enacted by the UK
Parliament, commenced on 6 April 2004. This gives employees the right to refuse to work on a
Sunday, provided they give their employers 3 months written notice. This applies to Christmas
day when it falls on a Sunday.
28.
In the rest of the UK there has been a degree of regulation of shop trading since the
Sunday Trading Act 1994. The 1994 Act imposed restrictions on Sunday opening by large shops
by limiting the hours in which they could trade (6 hours between 10am and 6pm). This includes
closure on both Easter Sunday and Christmas day when it falls on a Sunday.
29.
Also at Westminster the Christmas Day (Trading) Act 2004 was introduced as a Private
Member’s Bill by Kevan Jones MP in January 2004. It extends only to England and Wales and
prohibits the opening of large shops on Christmas day, no matter on which day this falls. The
definition of large shops derives from the Sunday Trading Act 1994.
30.
The 2004 Act was seen as addressing an anomaly in the Sunday Trading Act 1994 in that
trading by large shops on Christmas day was prohibited but only when the 25th fell on a Sunday.
31.
It was passed following two previous and unsuccessful private members’ bills on the
matter, one introduced by Gwyneth Dunwoody MP in 2001, the other by Lord Davies of Coity in
2002 (introduced in the House of Lords and taken on in the Commons by Kevin Hughes MP).
EC Working Time Regulations
32.
Neither the EC Working Time Directive 93/104/EC nor the Working Time Regulations
S.I. 1998/1833 made to implement it, cover bank and public holidays. Legally the right to take a
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bank or public holiday continues to be a matter for agreement between employers and their
employees.
WHY REGULATE TRADING ON CHRISTMAS DAY AND NEW YEAR’S DAY?
Concerns, trends, effects
33.
The policy behind the Bill originates from the Protect Christmas Day and New Year’s
Day in Scotland Campaign run by the Union of Shop, Distributive and Allied Workers
(USDAW).
34.
This campaign had arisen from a trend in recent years of a number of retail organisations
beginning to experiment with Christmas day and New Year’s day trading, and the fear that staff
might be required to work on these days.
35.
The union’s view was that many of its members were already working longer hours over
the Christmas period, usually for no extra money (in terms of premium/overtime payments), with
many shops being open late on Christmas eve, on Boxing day and throughout the New Year
period. It wished to ensure that its members were protected from this further extension in
working hours, suggesting such practices ran counter to a policy of family-friendly employment.
36.
A survey for the Work Foundation in 2003, for example, found that 37% of men perform
unscheduled work over the Christmas period and 24% claimed that work caused them to neglect
their children in some form, for example 21% missing their child’s school Christmas play.
37.
Until now it has been convention that has prevented large shops from opening on
Christmas day and New Year’s day. It is the member’s view that such an approach is no longer
tenable given a recent, and what is feared could become a growing, trend of seasonal opening.
The overwhelming majority of retailers do not open on either day but in recent years a handful of
companies north and south of the border have experimented with trade on these days. The
highest profile example in Scotland is Debenhams who for the first time opened on 1st January in
2004.
38.
It is estimated by the Labour Force Survey that 252,000 people in Scotland work in
shops, amounting to 1 in 10 of the workforce. However it is not only on shop workers and their
families that Christmas day and New Year’s day trading will have an impact. Widespread
opening of large shops on these days could have a significant knock on effect for workers in
other connected services – banking and call centre staff, street cleaners, traffic wardens, delivery
drivers, transport workers, emergency service and hospital workers etc.
What is being regulated?
39.
The Bill provides for the prohibition of opening by large shops on Christmas day and
New Year’s day in order to engage in the business of retail sales.
40.
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41.
“Retail sale” is defined in the Bill as meaning: “any sale of goods for consumption or
use, whether or not by the buyer, for purposes unconnected with a trade or business.” (Section
6)
Enforcement, liability, defences
42.
The Bill does not adhere to the local authority inspectorate model for England and Wales
as set up by Sunday Trading Act 1994 and followed by the Christmas Day (Trading) Act 2004.
That Sunday Trading precedent does not exist in Scotland, and it was felt that the appointment of
inspectors might add an unnecessary layer of local authority bureaucracy plus bringing costs that
would have had to be borne by councils. Instead the provision for enforcement comes under the
auspices of the criminal law i.e. it will fall to the police to take action if a large shop breaks the
prohibition and chooses to open for the purpose of retail trading on Christmas day or New Year’s
day.
43.
Successful prosecution will result in a fine of up to £50,000, the same maximum penalty
as exists under the legislation for England and Wales. This could be seen as a relatively small
amount given the turnover of some large shops especially during the festive period. However it
is considered that negative publicity emanating from a prosecution plus a possible erosion of
public good will for the business in question may form as much of a deterrent as the level of
financial penalty.
44.
In respect of liability then the offence can apply to both individuals and/or corporations in
order that all those who may control the opening of large shops can be found liable.
45.
The only defence is one of due diligence meaning that the accused or those working for
or representing the accused must have shown they had taken all reasonable precautions in order
to avoid committing the offence. This would have to be something tangible and positive, for
example have trained staff in their responsibilities.
What shops are not affected by the Bill?
46.
The Bill does not apply to shops smaller in size than 280 square metres, which in
comparative terms is a bit smaller than a municipal swimming pool (say of 25 metres in length)
or a touch bigger than a tennis court.
47.
Thus the majority of convenience stores, corner shops, small grocers, small local shops
basically, will not be prevented from opening for business on Christmas day and New Year’s
day.
48.
The rationale for the size aspect of the Member’s policy is informed by the following
factors:
•

It is regarded as being the largest sized store that could be staffed by one person and
therefore offers an exemption to sole traders;
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•

A shop with a sales area of less than 280 square metres will attract fewer customers
than a larger store, bringing less traffic and creating less disruption to local
communities on Christmas day and New Year’s day;

•

Such a shop will require fewer stock deliveries and smaller delivery vehicles, again
causing less disruption;

•

There is a precedent in that the retail industry in England and Wales has worked with
the 280 square metres definition for more than a decade now, understanding the
definition and its impact on their conduct their business;

•

Defining small shops by the size of their sales and display area ensures that the
regulation can be easily policed.

49.
That these smaller scale businesses are not being prevented from opening for business
also means from a customer viewpoint that “last minute” or emergency purchases on Christmas
day and New Year’s day are still possible – bread, milk, tea, coffee, sugar etc.
50.
In addition to those shops beneath the size criteria, there are specific provisions set out in
section 2 of the Bill, which would exempt the following types of premises from its provisions:
•

Restaurants, pubs and take-away eateries;

•

Registered pharmacies (for the purpose of administering prescriptions);

•

Shops within commercial airports, railway stations, ports, and at motorway service
stations; and

•

Filling stations (for the purpose of selling fuel and other goods).

51.
The thinking behind these exemptions is that the relevant businesses either provide an
essential public service (pharmacies), satisfy a public demand for hospitality (restaurants, pubs,
take-aways), or else they facilitate a means of travel (shops at airports, railways, ports, motorway
services, filling stations).
52.
Focusing on the family nature of Christmas day and New Year’s day links to this
recognition of the needs of people in transit whether to get home or visit friends and family by
whatever means of transport.
Support for legislation
53.
A petition against Christmas day opening, boasting 20,000 names, was presented to
Downing Street in 2000. Three years later Kevan Jones MP presented a further petition to
Number 10 boasting more than 250,000 signatures.
54.
In April 2003 the DTI issued a consultation paper titled Christmas Day Trading – a
consultation on a proposal to regulate the opening of large shops (internal floor area of over
280 square metres or 3,000 square feet) on Christmas Day.
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55.
In that paper it was stated: “The Government believes it is necessary to act now to avoid
a gradual process of opening by large stores, for example as a result of perceived competitive
pressure. It also believes that legislation is the only way to ensure that large stores will remain
closed on Christmas Day in the future.”
56.
The analysis of responses to that DTI consultation on Christmas day trading showed that
97% of all responses supported keeping Christmas day “special” and agreed that larger shops
should remain closed.
57.

The DTI consultation produced the following six recurrent views:
•

Christmas day is an important time for families whatever their religious persuasion;

•

Costs to large shops are likely outweighing potential profits;

•

Opening of large shops increases the need for other services such as those of
wholesale, clerical, manufacturing, and transport;

•

Large shops opening places staff under pressure to provide adequate cover;

•

Competitive pressure is such that opening of some large shops would cause others to
follow; and

•

Convenience stores are open if there is need for a last minute or emergency purchase.

58.
At the same time as the DTI consultation, USDAW stated that 94% of their members
who responded to their own survey considered that at some point in the future they would be
forced to work on Christmas day.
59.
In January 2004 a petition organised by USDAW north of the border attracted 14,000
signatures supporting legislation to prevent large stores from opening on both days. This was
presented to the Scottish Parliament’s Petitions Committee who agreed by majority to pass the
petition to the Member in charge of the Bill as part of her consultation.
60.
The Member’s own consultation resulted in overwhelming support – 89% – for
legislation. See paragraphs 65 to 77.
Alternative approaches
61.
The introduction of a voluntary code by retailers where they would agree not to introduce
opening on Christmas day, was a possible alternative to legislation. However, it was clear from
the majority of respondents to the Member’s consultation that they did not favour this approach,
considering that retailers might not abide by such a code.
62.
The Scottish Retail Consortium’s stated position has been that there is no demand for
opening on Christmas day but that it wishes to see if a voluntary code to protect staff with no
desire to work on New Year’s day would work. The SRC’s members have agreed that if their
stores were to open on New Year’s day in the future, they would sign an agreement to ensure
staff are not obliged to work on that day.
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63.
There is potentially an issue of legality for any code that might be drawn up and agreed
between retailers. Indeed at U.K. level following discussions between the Office of Fair Trading
and the Department of Trade and Industry it was concluded that to try and adopt such an
approach would be seen as an encouragement to breach Chapter 1 of the Competition Act
1998. The issue was that the creation of such a cartel could be seen as being anti-competitive.
64.
Another approach could have been one of take no action and rely on convention to
restrict further opening by large shops on Christmas day and New Year’s day. However given
the concerns expressed by shop workers, the experience of a minority of companies testing the
market, as well as a fear that a domino effect could occur, plus last year’s enactment of a
prohibition in England and Wales, the Member considers that legislation offers the best option.
CONSULTATION
65.
The Member carried out an extensive consultation exercise between November 2004 and
February 2005. Over 170 copies of the consultation paper were sent in hard copy to various
groups and individuals, including retail organisations, trade unions, consumers, religious groups
and retailers.
66.
The consultation paper was available on the member’s website and a press statement was
also issued to the national media regarding the proposal.
67.

The main areas of consultation were:
•

the principle of maintaining the special nature of Christmas day and New Year’s day;

•

whether large shops should be prohibited by law from opening on both days to
protect the special nature of those days for staff;

•

the benefits of prohibiting large shops from opening versus any disadvantages;

•

the definition of a large shop;

•

equality or religious issues arising from the proposal;

•

possible financial implications of the proposal; and

•

the appropriateness of enforcement under the criminal law and nature of penalties
that should apply.

68.
There were 91 responses to the consultation with the overwhelming majority of
respondents – 89% – expressing support. Only 4.4% were against the proposal; 3.3% took no
position on Christmas day but opposed the proposal to prohibit trading on New Year’s day; and
3.3% supported the proposals for Christmas day but opposed the proposal for New Year’s day.
69.
Responses came from a range of organisations and individuals including retailers both
large and small, trade unions, private individuals, MSPs and faith organisations.
70.

The main themes that came out from the responses were:
•
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•

the clarity that legislation would give to both employers and employees;

•

the cost of opening shops would be likely to outweigh any potential profits; and

•

these two holidays provided an opportunity to give retail staff a break at such a busy
time of year for them.

71.
It was also argued that with the availability of 24/7 shopping, closing large stores on
these two days would enhance their special nature.
72.
Smaller retailers in Scotland who responded supported the prohibition of trading by large
shops on both Christmas day and New Year’s day.
73.
Larger retailers in Scotland remained neutral about closing shops on Christmas day but
were opposed to closure on New Year’s day as their view was that the traditional nature of that
day creates opportunities for trading.
74.
The Scottish Retail Consortium (SRC), which represents many retail employers, has
already indicated in their own press release of 10 December 2003 that they support the proposal
for Christmas day, but are opposed to the proposal for New Year’s day. They cite tourist
shoppers on January 1st as the reason for their opposition.
75.
The minority of respondents who did not favour proposals for the prohibition of trading
on New Year’s day cited the impact that the closure of stores might have on the tourist trade at
that time of year, and on Scotland’s image when the country is a focus of international attention.
They also argued that there was both customer demand for stores opening and employee demand
to be able to work on New Year’s day.
76.
It is the Member’s view that tourism would not be detrimentally affected by closure of
large shops on New Year’s day given the following factors:
•

The reality is that hardly any large shops are open on 1st January at present;

•

The influx of tourists to Scotland at New Year for Edinburgh’s Hogmanay
celebrations, for example, is most influenced surely by the scale and quality of the
capital’s celebrations and the nation’s reputation for hospitality (not to mention
knowing how to throw a good party);

•

But if visitors do wish to spend their time here shopping then of course they will
have plenty of opportunities given the frenetic sales activity of almost all large shops
at this time of year – one non-shopping day over the New Year period is hardly
going to dampen their enthusiasm either for the charms of Scotland or for engaging
in out-and-out retail therapy;

•

Basic economics and also the experience of retailers suggests that creating an extra
day’s trading will not necessarily produce more revenue, rather it is more likely to
result in the spread of existing consumer spending over the entire seasonal period;
and
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•

Feedback from members of USDAW strongly suggests the prevailing view of shop
workers is quite the opposite to the claim that employees want to work on New
Year’s day. An indication of the level of disquiet on the matter is suggested by the
feedback from two thirds of the respondents to a consultation conducted by the union
answering “yes” to: do you think that without a change in the law you would be
forced to work on Christmas Day and New Year’s Day?

77.
In parallel to the Member’s consultation document, USDAW published a petition which
received 3675 signatories supporting legislation to prevent large shops opening on Christmas day
and New Year’s day; and also initiated a postcard campaign where 1382 postcards were received
in support of the member’s proposal.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
78.
The policy underpinning the Bill is directed at safeguarding the special nature of
Christmas day and New Year’s day not only for shop workers and their families but for society
as a whole. By restricting large scale retail on the two most widely observed public holidays in
the year, the policy may also make a small but positive difference for Scotland’s work-life
balance.
79.
It does not discriminate against any particular group of groups of people although more
women than men will be affected due to the gender ratio of shop workers. However, in terms of
positive effect, the Bill aspires to enhance the quality of life of all rather than on any one group
or groups in particular. The policy is intended to benefit everyone irrespective of their gender,
faith or social grouping.
80.
The Bill affects everyone who currently owns, manages, works for, or shops in, large
shops, yet most people are already on holiday on both of those days and most large shops are
already closed. In this context the Bill reinforces current practice and makes a proportionate
rather than a significant change. Small retailers are unaffected and appropriate exceptions are
provided. Furthermore, only retail sales are affected. There is nothing to prevent large shop
owners or managers from operating in respect of other aspects of business such as shelf-stacking,
deliveries, stocktaking etc.
81.
In gender terms the majority of retail workers are women – approximately 68% according
to the Women & Men In The Workforce report produced by the UK government’s Women &
Equality Unit (January 2005). Given the pivotal role women play in family life in general and
child care in particular then the Bill can be seen as a positive development for family-friendly
policy and work-life balance.
82.
In terms of religious issues arising from a Bill, in their response to the Member’s
consultation, the Scottish Trades Union Congress pointed out that “recognition of the full
religious diversity of religious belief is a vital component in modern employment practice. Under
the 2003 Regulations to comply with the EC Directive on Religious Discrimination in the
workplace, employers may find that they indirectly discriminate against workers if they prevent
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them from taking holidays during religious festivals without presenting a good business case for
this.”
83.
In the run-up to Christmas 2003 the then Trade and Industry Secretary, Patricia Hewitt
MP, said: “We live in a multi-cultural, multi-faith society, but Christmas Day remains a special
day for most UK citizens, either for religious or family reasons” (as quoted in Usdaw press
release, 22 December 2003).
84.
It might be contended that in a multi-cultural society it is inappropriate to protect a
Christian festival in the way the Member intends, and that such a prohibition might discriminate
against people of non-Christian faiths whose own key religious festivals are not similarly
protected.
85.
However, it is not a controversial claim to suggest that Christmas day has lost much of its
religious significance for a number of people and is probably now more widely seen more as a
family day or celebrated for the various factors outlined in paragraph 19.
86.
It is worth noting that in 2003 the Scottish Inter Faith Council took some informal
soundings on the issue from faith group representatives, several of whom responded that they
would be content or even welcome such a provision. There was no indication that they would
expect similar closure of shops on their respective religious festivals.
87.
The Bill may suggest some issues under the European Convention on Human Rights in
relation to the peaceful enjoyment of possessions and control of one’s property. However it is
considered that the control measures set out in the Bill constitute a legitimate aim in the public
interest in an area in which the State has a wide margin of appreciation.
88.
The issue of the rights of those who may wish to work on Christmas day and New Year’s
day may arise. A balance here is intended between those who wish the right to work and the
rights and freedoms of other persons not to work on these days so as to be able to exercise the
right to enjoy family life.
89.
It is additionally noted that what the Bill prohibits is the opening of large shops for the
purpose of making retail sales. Other activities related to the business could still occur as stated
in paragraph 81 above. Therefore the opportunity to work on these days may continue even with
large shops not being able to serve customers.
90.
The Bill does not affect rights under the European Convention on Human Rights and
there is no distinction made by the Bill between island and rural communities and any other
communities. Neither is there any effect on sustainable development.
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Justice 2 Committee 14th Report, 2006 (Session 2)
Stage 1 Report on the Christmas Day and New Year’s Day Trading (Scotland)
Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1. The Christmas Day and New Year’s Day Trading (Scotland) Bill was introduced
in the Parliament on 20 March 2006 by Karen Whitefield MSP.
2. On 19 April 2006 the Parliament designated the Justice 2 Committee as lead
committee for the Bill. Under Rule 9.6 of the Parliament’s standing orders, it is
for the lead committee to report to the Parliament on the general principles of
the Bill.
EVIDENCE RECEIVED BY THE COMMITTEE
3. The Committee issued its call for written evidence on 15 June 2006 and
received 27 written submissions. The Committee took oral evidence over 3
meetings as follows:
5 September 2006
Bruce Fraser, Scottish Divisional Officer, and Liz McHugh, Shop Steward,
USDAW.
Fiona Moriarty, Director, Scottish Retail Consortium, and Kevin Hawkins, Director
General, British Retail Consortium.
Peter Betts, Store Manager, Debenhams, and Graeme Ross, Deputy Chief Officer,
Scottish Co-op.
Riddell Graham, Director of Strategy, Partnerships and Communications,
VisitScotland, Alan Rankin, Chief Executive, Scottish Tourism Forum, Martin
Clarke, Area Manager, Edinburgh Woollen Mill (Group) Ltd.
12 September 2006
Reverend Graham Blount, Scottish Churches Parliamentary Office, and Ivan
Middelton, Humanist Society of Scotland.
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Mandy Millar, Debenhams, Edinburgh, and Sheila Govilpillai, Debenhams, Leith.
David Ramsden, Chairman, Deregulate.
19 September 2006
Hugh Henry MSP, Deputy Minister for Justice, and Andrew Dickson, Access to
Justice Division, Justice Department, Scottish Executive.
Karen Whitefield MSP, member in charge of the Bill, and Rodger Evans, NonExecutive Bills Unit.
4. All oral evidence and associated written evidence provided to the Justice 2
Committee is included at Annexes C and D.
BACKGROUND AND CONSULTATION
5. The purpose of the Bill is to prohibit shops exceeding 280 square metres
(3,000 square feet) in floor area from trading on Christmas and New Year’s
Day.
6. The Bill contains exemptions for restaurants, pubs and take-away eateries,
registered pharmacies (for the purpose of dispensing prescriptions), shops
within commercial airports, railway stations, ports and motorway service
stations and filling stations (for the purpose of selling fuel and other goods)
exceeding 280 square metres. The policy memorandum states that these
exemptions are in place so that businesses can provide “an essential public
service (pharmacies), satisfy a public demand for hospitality (restaurants, pubs,
take-aways)” or facilitate a means of travel. 1
7. A maximum penalty of £50,000 is prescribed for any breach of the prohibition
on stores opening on Christmas and New Year’s Day. Under the provisions of
the Bill, the occupier and any person responsible for controlling or managing the
shop’s operations commit an offence if they allow a shop to trade in breach of
section 1 of the Bill. Prosecution of any offence will be by summary criminal
procedure. The Bill also seeks to ensure that all who control such shops
opening can be found liable by applying the offence to bodies corporate,
partnerships, trustees and unincorporated associations.
8. The Bill also provides a defence for anyone accused of an offence on the
grounds that they or anyone working for them or representing them took all
reasonable precautions and exercised all due diligence to avoid committing the
offence.
ISSUES
General
9. The written and oral evidence that the Committee has received indicates that a
prohibition on large stores opening on Christmas Day is of less concern to a
number of respondents than a prohibition on New Year’s Day opening. Though
1
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a number of submissions, such as those from John Lewis, Glasgow Chamber of
Commerce, Kingfisher, and Deregulate oppose any legislation forcing shops to
close on these days, the Scottish Retail Consortium (SRC), CBI, Debenhams,
VisitScotland and the Scottish Tourism Forum, while opposing enforced New
Year’s Day closure, take no view on the Bill’s provisions as regards Christmas
Day. A number of retail businesses expressed their support for the Bill in its
entirety when responding to the Committee consultation. These were: Aldi,
Argos Retail Group, HMV and Scotmid. Karen Whitefield MSP told the
Committee that the Bill is supported by “a number of large retailers, including
Waterstones, Ottakars, HMV, Scotmid, Habitat and Argos”. 2
10. The Scottish Executive has no formal view and is still weighing up the merits of
the Bill and the arguments for and against it. 3 It would be helpful if the
Executive could come forward with its view on the Bill as soon as
possible.
‘Special nature’ of Christmas Day and New Year’s Day
11. The policy memorandum states that the intention of the Bill is “to maintain the
special nature of Christmas Day and New Year’s Day, traditionally these being
the two holidays in the calendar when most people would expect to be able to
spend time with families and friends rather than at work”. 4 Karen Whitefield
MSP said that “Christmas Day and New Year’s Day are midwinter festivals that
bring a little magic and something special into our lives. I believe that that will be
lost if there is widespread opening of our large stores, not just for shop workers
but for everyone”. 5
12. Much of the support for the Bill centres around the “special” nature of both
Christmas and New Year’s Day in Scotland, and the benefits to both the
individual retail workers and to the country of a whole two days when large retail
stores are not open. For example, USDAW’s written evidence on the Bill states
that “Christmas Day and New Year’s Day remain special days in Scotland, and
should remain so. Opening by large stores would have a detrimental impact on
the quality of national life as well as on the employees concerned”. 6 USDAW, in
oral evidence to the Committee added that: “We believe that [the Bill] is
necessary because of the fundamental change to the Christmas and New
Year’s Day celebrations that will come about if we do not have the Bill”. 7
13. The Humanist Society of Scotland supported the principle of the Bill on the
basis that “there should be two days in the year when other human values are
placed ahead of the commercial interests of big business. We feel that the
whole run-up to 25th December has become a consumerist extravaganza and
that this is one of the less pleasant aspects of our modern society in which
conspicuous consumption has become an end in itself”. 8 In oral evidence, the
Reverend Graham Blount from the Scottish Churches Parliamentary Office
2

Karen Whitefield MSP, Written evidence
Official Report, 19 September 2006, Col 2708
4
Policy memorandum, paragraph 4
5
Official Report, 19 September 2006, Col 2708
6
USDAW, Written evidence
7
Official Report, 5 September 2006, Col 2589
8
Humanist Society of Scotland, Written evidence
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agreed that the Bill promotes “the idea of people taking shared time off to spend
with their families and their communities on days that are widely recognised as
being special”. 9
14. Some written respondents expressed a fear that these days are becoming like
any other. One individual suggests that “the proposal should be taken forward
as a signal of a move away from both our modes of consumption and our
working patterns”. 10
15. However, the concept that Christmas and New Year’s Day were both “special
days” was questioned by a retail worker from Debenhams who gave oral
evidence to the Committee. Sheila Govilpillai, who is from Singapore and has
no family in Scotland, told the Committee: “If I am at home at Christmas and
New Year, it is a bit lonely. I enjoy the company at work and am comfortable
about working during the Christmas and New Year periods”. 11
16. The Federation of Small Businesses in Scotland told the Committee that
Christmas Day and New Year’s Day have “equally special significance” in
Scotland. 12 However, it became apparent in evidence that New Year’s Day has
been a traditional holiday in Scotland for longer than Christmas Day. The SRC
told the Committee that as recently as the 1960s, Christmas Day was a working
day throughout Scotland. 13
17. The Committee acknowledges the evidence that Christmas Day and New
Year’s Day are viewed as significant and notes in particular the comment
from Graham Blount from the Scottish Churches Parliamentary Office that
the Bill promotes “the idea of people taking shared time off to spend with
their families and their communities on days that are widely recognised as
being special”. 14
Are large shops likely to open on Christmas Day and New Year’s Day?
18. The policy memorandum refers to a “trend of larger shops trading on these
days”. 15 However, the SRC told the Committee that there is no evidence that
shops would want to open on Christmas Day. The British Retail Consortium
(BRC) said that a number of stores have opened on New Year’s Day and have
been “surprised by the level of demand, which has exceeded expectations in
almost every case” but stressed that opening on New Year’s Day in Scotland
will be “selective and will only happen where there is sufficient consumer
demand”. 16 However, USDAW told the Committee that although some retail
businesses do not wish to open on Christmas or New Year’s Day, “if one or two
stores open, others will do so, because of the pressure and a snowball effect”. 17
USDAW admitted that there was no “hard evidence” to support the idea that
9

Official Report, 12 September 2006, Col 2646
Sarah Hendry, individual, Written evidence
11
Official Report, 12 September 2006, Col 2657
12
Federation of Small Businesses, Written evidence
13
Official Report, 5 September 2006, Col 2592
14
Official Report, 12 September 2006, Col 2646
15
Policy memorandum, paragraph 2
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17
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larger stores would want to open on Christmas Day, but said that “many of the
big retailers gave the same assurances about Sunday trading, and we know
what happened to that”. 18
19. The Committee acknowledges that there is currently greater pressure on
large shops to open on New Year’s Day than on Christmas Day.
Retail workers
20. USDAW’s submission to the Committee emphasises the benefits of the Bill for
shop workers, stating that Scottish workers believe the recent experimentation
of a few retail companies with Christmas and New Year’s Day opening makes
legislation “absolutely necessary”. 19 USDAW told the Committee, “the vast
majority of shop workers believe that, at some time in the future, they will be
forced to work on these two days if legislation is not passed to stop large stores
from opening”. USDAW believes that shop workers deserve to be able to spend
time with their families on days which are traditionally “days off” and gave
details of two cases where it claimed that staff had been pressurised into
working on New Year’s Day. According to USDAW, one worker was “told quite
bluntly, “If you don’t work [on New Year’s Day], you will be dismissed”” and
another was told that “the hours for which she was contracted—which suited
her family care—might not be available after the New Year if she did not comply
with the request to work on New Year’s Day”. 20 USDAW told the Committee
that “with the larger stores, it is increasingly difficult to get enough staff to staff
the stores and that means that they get into compulsion”. 21 Rev Graham Blount
of the Scottish Churches Parliamentary Office was also of the view that staff are
often put under pressure to work unless there is legislation to protect their right
to refuse to volunteer. 22
21. The policy memorandum states that the policy behind the Bill originates from
the Protect Christmas Day and New Year’s Day in Scotland Campaign run by
USDAW. According to the policy memorandum, USDAW’s view is that many of
its members were already working longer hours over the Christmas period,
“usually for no extra money”. USDAW wished to ensure that its members were
protected from this further extension in working hours. 23 Liz McHugh, an
USDAW shop steward and retailer worker told the Committee that “the lead-up
to Christmas Day and New Year’s Day is tremendous. It is not only a one-week
or two-week lead-up; it is the whole month. No one in my company is allowed to
take any holidays in December and, in the week before Christmas, supervisors
and managers are not allowed a day off—they take the day off previous to the
event—so, by Christmas Eve, we are on our knees and have worked ourselves
right into the ground. The pressure to get the stuff on the shelf and out to the

18
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customers is tremendous. The last thing that we want to do is come into work
the next day or the following day—we look forward to the time off”. 24
22. However the SRC contends that there has been a high demand from
employees to work on New Year’s Day. It points out that many stores employ
“seasonal” workers (for example students) at “premium” pay who “want to
maximise their income”, over Christmas and New Year. It also suggests that
businesses in general do not force staff to work as to do so is not beneficial,
given their reliance on a motivated, committed workforce. 25 The BRC spoke in
the context of the pressures on retail staff to maximise earnings at this time of
year because “employees want to spend more money at Christmas”.26 The view
that staff are not forced into working was echoed by David Ramsden from
Deregulate, who stated that “it seems crazy to me that anybody would want to
put on their sales floor a shop assistant who did not want to be at work,
because the first person whom they would take it out on would be the
customer”. 27
23. Peter Betts, Store Manager of Debenhams in Glasgow told the Committee that
all the staff who worked there on New Year’s Day did so on a voluntary basis
and were paid “triple time” and that seasonal workers were employed if need
be. 28 Graeme Ross, Deputy Chief Officer of the Scottish Co-op, which opened a
fifth of its stores on New Year’s Day 2006, and Martin Clarke from the
Edinburgh Woollen Mill stated that there was no difficulty recruiting staff for that
day. 29 The SRC confirmed that if people worked on Christmas Day or New
Year’s Day, “the chances are that they will get double time or triple time or time
off in lieu”. 30
24. Some witnesses made a comparison between trading on Christmas Day and
New Year’s Day and Sunday trading. Karen Whitefield MSP told the Committee
that when Sunday trading began, workers received enhanced payments but that
“it would be difficult to find many retail workers who get enhanced payments for
working on Sundays now”. She believed that the same could happen in relation
to Christmas Day and New Year’s Day. 31 USDAW also made an analogy with
Sunday trading, “Sundays were seen as special days on which trading should
not take place. However, those days became like normal trading days and lost
their special status, retailers stopped complying with agreements on
volunteering, premium payments and so on that sought to protect staff – all that
went out the window”. USDAW contended that with Christmas Day and New
Year’s Day trading “exactly the same thing will happen”.32
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25. Mandy Millar, a retail worker for Debenhams, confirmed that there is no
pressure on staff in her store to work on New Year’s Day. 33 However, when
Karen Whitefield MSP suggested that financial incentives to work on New
Year’s Day could diminish as has happened with Sunday working, Mandy Millar
confirmed that there would be less demand to work if there was no extra
payment available. 34 Kevin Hawkins of the BRC conceded that, in the case of
trading on Sundays, premium payments made to staff by the supermarket
Safeways had been “phased out” as staff were now contracted to work on a
Sunday. 35 David Ramsden from Deregulate confirmed that most major retailers
now offer a contract for a five-out-of seven day week rather than offering
overtime for working on a Sunday. 36
26. Experience of Sunday working varied among retail workers who gave evidence
to the Committee. Liz McHugh, retail worker and member of USDAW, told the
Committee that her company pays time and a half for working on a Sunday but
that the opportunity to opt out of working on a Sunday, as provided for by the
Sunday Working (Scotland) Act 2003, is not viable for her because of the
pressure it would put on colleagues to cover for her. 37 However, Mandy Millar
confirmed that Debenhams has a policy that staff can opt out of working on
Sundays and that they get an extra payment for working on Sundays. 38
Retail workers covered by the Bill
27. It has been pointed out, for example by the BRC, that the Bill does not
guarantee employees working in large retail stores Christmas and New Year’s
Day off, as the Bill simply prohibits shops from opening on those days and does
not prevent stores carrying out “behind the scenes” duties. 39 However Karen
Whitefield MSP argued that there would only be “limited” behind the scenes
activity if any, on Christmas Day and New Year’s Day, “although stores could do
the things that you mention on Christmas Day or New Year’s Day, the financial
cost would be so great that they would not do them”. 40 Peter Betts of
Debenhams confirmed that the company does not have workers in “behind the
scenes” on Christmas Day. 41
28. Several written submissions highlight the fact that the Bill will only ensure
Christmas and New Year’s Day off for customer facing employees in large
stores. Both CBI and the Scottish Tourism Forum ask why only workers in retail
outlets should be covered by the Bill, whereas, for example, those who work in
restaurants or “stock-take” are not. 42 The SRC claimed that a “major
inconsistency and flaw in the Bill is that it affords rights to retail workers that
would not be afforded to workers in other sectors”. 43 The SRC also believes
33
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that the Bill is discriminatory as “employees would lose out on opportunities to
work at times when they would be earning premium overtime payments”. 44
29. Using different methodologies, the Committee has been presented with
alternative viewpoints as to the number of retail employees directly covered by
the Bill:
x

Karen Whitefield MSP contended that it was her “belief and perception that the
majority of Scotland’s shop workers work in larger retail outlets. If that is the
case, then the Bill will protect the majority of Scotland’s shop workers”. 45 In
supplementary written evidence, Karen Whitefield MSP estimated that
approximately 190,000 of shop workers worked in large stores affected by her
Bill and that this constitutes 72% of shop workers in Scotland. She indicated
that this was based on an estimate by USDAW that the average small store
employs 3 people; 46

x

The Scottish Executive estimated that a minimum of 31% of retail workers
(80,000) would be covered by the Bill. This was based on a BRC estimate that
6% of retail outlets are above 3,000 square feet, implying that small stores
have 20 employees or less; 47

x

Information provided by Professor Leigh Sparks, Professor of Retail Studies at
the Institute for Retail Studies, University of Stirling, indicates that data is not
publicly available to make the calculation. However he does point to a small
scale study of the Raploch area in Stirling, which indicated that small shops
employed between 3 and 13 workers, with most shops employing between 5
and 10. However Professor Sparks acknowledges that this was a very specific
study which may not have wider applicability across Scotland; 48

x

David Ramsden of Deregulate suggested that only 15% of stores across the
UK were classified as “large” and that the Bill therefore fails to protect shop
workers; 49

x

Figures from the 2003 Annual Business Inquiry indicate that 84% of Scottish
retail stores employed 10 people or less, accounting for approximately 30% of
all retail employees. 95% of stores employed fewer than 25 people, accounting
for 48% of all retail employees. However these figures do not indicate the
floorspace of the stores. There is no other publicly available data to link
floorspace of shops and numbers of workers. Without making assumptions
about how many people generally work in small or large stores, and how many
would be included in the other exempt categories, it is not possible to draw any
definitive conclusions as to how many retail workers would be covered by the
Bill. 50
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30. The Committee acknowledges that there is no reliable data available in
relation to the number of employees that will be “caught” by the Bill and
notes that the information it has received is based on different criteria and
different approaches.
Other issues of concern
31. Peter Betts from Debenhams told the Committee that opening on New Year’s
Day is less of a concern for staff than other issues such as late-night working
and abuse of shop workers by members of the public. 51 Mandy Millar who
works in Debenhams in Edinburgh agreed, “I see late-hours opening as more
detrimental to my family life than working on New Year’s Day”. 52 However
Peter Betts also told the Committee that although he agreed that it was
appropriate to open from a business perspective, on a personal note, having
three young children, he was “sad that we are open on Sundays and New
Year’s Day”. 53
32. The Committee notes USDAW’s view that without the legislation workers
will be forced to work on Christmas Day and New Year’s Day in the future.
The Committee also acknowledges the evidence that some workers wish
to work on these days. The Committee also notes the lack of robust data
available relating to the number of employees that would be affected by
the legislation.
Impact on tourism
33. Some evidence is focused on the particular impact that the Bill would have on
tourism in Scotland. VisitScotland voiced some concern that the prohibitions of
shop opening, particularly on New Year’s Day, would be detrimental to income
from visitors to Scotland and also to “the perception of Scotland as an attractive
tourist destination”. 54 This view is shared by the Scottish Tourism Forum which
believes that “the core product offering of a New Year city break will be vastly
reduced should retailers be forced to close on New Year’s Day therefore
making Scotland a less attractive must stay must return destination”. 55
34. VisitScotland cites research that indicates that shopping is one of the main
reasons why a third of Scotland’s visitors come to the country. As 83% of
visitors shop whilst on holiday in Scotland “there are significant links between
tourism and the retail sector”. To VisitScotland, it is “important that retailers
retain the opportunity to respond to market forces and…meet the needs of
tourists”. 56 The potentially negative impact on tourism is also referred to by the
SRC and Glasgow Chamber of Commerce. 57
35. Riddell Graham of VisitScotland said in oral evidence that “the experience of a
holiday in Scotland—at Hogmanay or at any other time of the year—is
51

Official Report, 5 September 2006, Col 2624
Official Report, 12 September 2006, Col 2659
53
Official Report, 5 September 2006, Col 2622
54
VisitScotland, Written evidence
55
Scottish Tourism Forum, Written evidence
56
VisitScotland, Written evidence
57
SRC, Glasgow Chamber of Commerce, Written evidence
52

9


41

Justice 2 Committee 14th Report, 2006 (Session 2)
enhanced or diminished by people's experience at the hands of all sectors” and
that “my concern about any restriction—which the media may grab on to—is
that it might create the perception that Scotland is closed on New Year's Day.
That is the last message that we want to put out to visitors. I know from
experience that there are a huge number of people in Scotland at New Year
and that they are looking for something to do, part of which involves retail”. 58
Alan Rankin of the Scottish Tourism Forum added that “as a past operator of
tourist attractions, I know that retail is a vital part of a range of activities to
attract families to such attractions. It is clearly a key plank of the visitor
attraction sector”. 59
36. Emphasising the link between retail and tourism, Debenhams told the
Committee “retail in Scotland is becoming more visitor focused”. 60 Edinburgh
Woollen Mill confirmed that 20 to 30 of its stores regularly trade on New Year’s
Day, just over 20 of which are above 3,000 square feet. All of its stores trading
on New Year’s Day are in tourist-driven locations. 61
37. However, Karen Whitefield MSP contended that visitors would not be put off by
the closure of large stores on New Year’s Day, arguing that it was more
important for visitors to go to tourist attractions, and that visitors went to a
country with a set budget and would not spend more money simply because
shops were open for an extra day. She added that the loss of a single day will
not make a difference as people will still shop on Hogmanay and the second of
January. 62 VisitScotland was unable to provide any evidence of any negative
economic impact of trading restrictions on Easter Day in England. 63 The
Federation of Small Businesses in Scotland argued that “there is a wealth of
small, specialist shops in Edinburgh which cater for tourists” and it was
therefore unfair to suggest that because large shops are not allowed to open
there would be nothing else for tourists to do. 64
38. The Committee was not able to obtain figures to confirm the specific
significance of shopping as an activity for tourists visiting Scotland for New
Year. The Committee sought further information from VisitScotland on this
matter but it does not hold this information for the specific time periods in
question. Similarly, VisitScotland was unable confirm the average length of stay
for tourists visiting Scotland for New Year. 65 It has therefore been difficult for the
Committee to assess the potential impact of this Bill on tourism in Scotland.
39. The Committee notes the diverse views on the potential impact of the Bill
on tourism in Scotland. However, the Committee was unable to come to a
view regarding the impact that the Bill would have on tourism due to the
lack of robust evidence relating to the relative importance of shopping as
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a tourist activity and the average length of stay for visitors to Scotland at
New Year.
Economic impact
40. Retail jobs account for approximately 11% of all Scottish jobs, 66 whilst retail
accounted for just under 6% of the Scottish value added in 2002. 67 Much of the
evidence received by the Committee concerns the impact that the Bill will have
on the Scottish economy. The SRC estimates that “non-displaced” sales (i.e.
sales that would not take place on other days) for New Year’s Day could be
worth up to £88 million. 68 Glasgow Chamber of Commerce argues that the ban
on Christmas Day and New Year’s Day opening could potentially damage the
retail economy of the city. 69 VisitScotland and the Scottish Tourist Forum
believe that if the Bill were enacted it would have a detrimental effect on
Scotland’s economy as a whole. 70
41. Deregulate argued that bars and restaurants, whose trade is closely connected
to that generated by retailers, could also be damaged by the legislation. The
Edinburgh Woollen Mill stated that its sales on New Year’s Day represent 15%
of the turnover in New Year’s week, above the average takings for that week. 71
42. However the extent of the economic impact has been contested by Karen
Whitefield MSP who told the Committee that she did not believe that the
proposal would have a “catastrophic effect” on the Scottish economy and that
there was a high degree of displacement as regards spending on New Year’s
Day. 72 The policy memorandum states that “creating an extra day’s trading will
not necessarily produce more revenue, rather it is more likely to result in the
spread of existing consumer spending over the entire seasonal period”. 73
USDAW concurs. 74 Information provided by the Scottish Parliament Information
Centre indicated that Scottish Executive economists assume that there is a high
degree of displacement from additional retail activity when considering
applications for financial support for businesses under the Regional Selective
Assistance schemes. 75 However, the SRC believes that a large proportion of
takings at this time would be tourist spend rather than displaced spend. 76 David
Ramsden of Deregulate also disputed the displacement argument, stating that
people may choose to spend their money in other places if they are unable to
go shopping on New Year’s Day. 77
43. The policy memorandum states that widespread opening of shops on
Christmas and New Year’s Day “could have a significant knock-on effect for
66
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workers in other connected services” such as banking and call centre staff,
street cleaners and traffic wardens. 78 The financial memorandum suggests that
the provision of emergency services would need to be increased if people are
moving around more for the purpose of shopping on these two days. 79 USDAW
concurred. 80 The Deputy Minister stated that he was “not sure that there would
be a major impact”. 81
44. The Committee acknowledges that the Bill could have some economic
impact but does not believe that the impact will be significant. However,
the Committee was unable to accurately quantify the economic impact of
the Bill due to a lack of robust evidence available.
Size of stores
45. The Bill excludes retail stores of 280 square metres (or 3,000 square feet) and
under from closure on Christmas and New Year’s Day. The policy
memorandum states that this definition was included in the Sunday Trading Act
1994 (although this statute does not apply in Scotland), it having been
considered that shops of less than this magnitude generally do not have to be
staffed by employees. The policy memorandum confirms that this size has been
applied as it is regarded as being the largest sized store that could be staffed by
one person. It is also intended that people will be able to make emergency
purchases as “the majority of convenience stores, corner shops, small
grocers…will not be prevented from opening on Christmas or New Year’s
Day”. 82
46. The Federation of Small Businesses in Scotland and Scottish Grocers’
Federation (SGF) welcome this exemption. The SGF believes that the
“Convenience Store Sector” plays “an important community role” on those days
in allowing consumers to purchase “last minute” items. 83 Similarly, the Scottish
Co-op believes that stores smaller than 3,000 feet square are not creating a
demand for large numbers of people to come out and do their shopping; rather
they are offering a service to the community. 84 USDAW also argued that small
shops should be exempt partly because many of these stores are family-owned
and staffed by family members. 85
47. However some of the submissions, for example from CBI and the Scottish
Tourism Forum, have questioned why shops of under 3,000 square feet should
be exempted from the legislation. 86 The SRC told the Committee, “we are
asking for a level playing field with other sectors” and are concerned about a
number of “inconsistencies” in the Bill, for example banning larger retailers from
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opening but allowing smaller retailers to open”. 87 Similarly, Peter Betts, Store
Manager of Debenhams, told the Committee that “we cannot see why it should
be all right for a small shop of under 3,000 feet square to sell women’s clothing,
but not all right for a big shop, where trading would be outlawed on a New
Year’s Day”. 88 The BRC also questioned why the Bill should “discriminate”
against those who work in small shops, “if family life and the traditions of
Christmas are sacrosanct for certain types of shop worker, why not for all?”89
48. The Deputy Minister for Justice suggested that “If we do not agree that there
should be a complete ban on every store opening, we must accept that there
will be a degree of inequity”. 90 Karen Whitefield MSP argued that as the criteria
has been used previously with regard to Sunday trading legislation it will be
easily understood; that smaller stores would be less likely to open on Christmas
and New Year’s Day; and that, if her Bill was enacted, would be under less
pressure to do so, as they would not have to compete with larger stores. 91
49. The SGF sought clarification as to whether the Bill sought to prevent
supermarkets opening a limited floor area to sell a restricted line of convenience
goods. 92 Karen Whitefield MSP told the Committee that any retailer opening a
limited floor area to comply with the size limit set out in the Bill would be
“attempting to thwart the law and bend the rules that were considered and laid
down by Parliament. No reasonable retailer would wish to do that”. 93
50. The Committee acknowledges the rationale behind the choice of the
3,000 square feet limit and notes the comments by the Minister that “if we
do not agree that there should be a complete ban on every store opening,
we must accept that there will be a degree of inequity”. 94
Freedom of choice
51. The issue of consumers’ and businesses’ freedom of choice was raised by
many of those who gave evidence. Glasgow Chamber of Commerce, for
example, states “we believe that businesses and their staff are capable of
reaching their own decisions on whether or not they choose to trade on
Christmas Day and/or New Year’s Day”. 95
52. Some respondents, such as David McArthur, an individual, and the
organisation Deregulate, oppose such a prohibition on the grounds that the
government has no right to regulate shop opening hours. David Ramsden of
Deregulate argued that the opening hours of stores are “a matter for the
shopkeeper, the shop worker and the customer and not for government”. 96
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53. However, the Deputy Minister for Justice contended that this argument
“assumes that the views of the employer and the employee have equal weight”
and that this may not necessarily be the case, and therefore, it could be an
appropriate area for government intervention. Karen Whitefield MSP told the
Committee that some employees feel that they have no freedom of choice in
relation to refusing to work when asked to do so by their employers.97
Voluntary code
54. The SRC in its written evidence detailed proposals for a voluntary code that
SRC members had agreed to. According to the SRC the code would have
ensured that stores did not make staff feel obliged to work on New Year’s Day if
the stores opened on that day. The SRC stated that it had been happy to
discuss the development of a voluntary code further with USDAW or any other
interested party. 98 This proposal was supported by Kingfisher, Deregulate, the
Scottish Tourism Forum and the CBI in their submissions. However the BRC
stated that the Office of Fair Trading declared that such a code would be
contrary to competition law. The code, therefore, is no longer under
consideration as an option. 99
55. The Committee notes that, given the views of the Office of Fair Trading,
the option of a voluntary code is no longer under consideration.
Days on which trading should be restricted
56. The written submission from an individual, Sarah Hendry, suggests the
prohibition of trading on Boxing Day and the second of January in addition to
Christmas and New Year’s Day. The Free Presbyterian Church of Scotland in
its written submission, and supported by the submission from David W. Norris
suggests that rather than a prohibition of trading on Christmas Day and New
Year’s Day, there should be a prohibition on trading on Sundays. 100
Religious and ethnic minority issues
57. Some organisations, such as Deregulate, raised the issue of whether the Bill
discriminated against those with non-Christian religious beliefs by using “certain
religious norms, but not others to regulate trade”. 101 Glasgow Chamber of
Commerce echoed this, noting that Glasgow is “a multi-cultural city with a
number of businesses and business owners who do not celebrate
Christmas”. 102 Glasgow City Council suggests that “there may be an issue
relating to ethnic minorities who operate retail premises which are not included
in one of the exempt categories and who may want to open on these days”.
Though the Scottish Low Pay Unit supports the Bill, it suggests that provision be
made for “other important traditional festivals and celebrations”. 103
58. The policy memorandum states that Christmas Day has “lost much of its
religious significance for a number of people and is probably now more widely
97
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seen more as a family day”. 104 USDAW concurred, “Christmas Day and New
Year’s Day have now become holidays for the population in general irrespective
of individuals’ faiths”. 105
59. Karen Whitefield MSP stated that she consulted with all faith groups and none
objected to her Bill proposal. She said that “we live in a multicultural and
multifaith society, but, notwithstanding that, Christmas Day and New Year’s Day
remain special days for most of us, for religious and family reasons”. 106 Rev
Graham Blount confirmed that the Scottish Interfaith Council took soundings
among non-Christian faith communities which showed that they generally
welcomed the recognition of 25 December as a special day. 107
Proposed fine
60. The Bill proposes a maximum penalty of £50,000 for those convicted of an
offence under its terms. The policy memorandum states that £50,000 “could be
seen as a relatively small amount given the turnover of some large shops”. 108
However, Deregulate considered that the penalty is “totally disproportionate to
the alleged offence as against penalties prescribed for other breaches of
regulatory rules of this type”. 109
61. The SRC told the Committee that its members would “want to abide by the
spirit and the letter of the law” and that “the fine is almost insignificant to our
members because they would operate according to the law”. 110 Peter Betts of
Debenhams and Graeme Ross of the Scottish Co-op agreed that the level of
penalty was not an issue, as their shops would abide by the law.111
62. The Deputy Minister for Justice said that he believed the £50,000 maximum
penalty would be “largely a symbolic gesture” and that “the damage to a
company’s reputation from action having to be taken against it would be much
more damaging than whatever it would have to pay for a fine”. 112 Karen
Whitefield MSP agreed with this assessment. 113
63. The Committee agrees with the Minister that the proposed fine is largely
symbolic and that the damage to the reputation of a company that was
prosecuted for trading on these days would have a greater impact than
the fine itself.
Enforcement
64. As a breach of the provisions of the Bill will be a criminal offence, enforcement
will be the responsibility of the police. The financial memorandum on the Bill
states that, should a breach occur, detection should not be resource intensive,
104
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as in the few instances when large shops open “they will wish to advertise the
fact rather than acting surreptitiously”. 114 The Association of Chief Police
Officers in Scotland agreed that the policing effort in enforcing the Bill “need not
be significant”. 115 In his evidence, the Deputy Minister was satisfied that
enforcement of the Bill would not present any difficulties as “the stores affected
would be easily identified”. 116
Legislative competence and competition issues
65. CBI Scotland raised the issue of the legislative competence of the Bill. It
argues that the principal motivation behind the Bill relates to work and
employment rights, an area reserved to the Westminster Parliament. Karen
Whitefield MSP confirmed that the Executive and the UK government have
stated that the matter is within competence and that this view is supported by
the Presiding Officer. 117
66. David Ramsden of Deregulate highlighted a potential concern that the Bill
might raise an issue in relation to competition law as it allows a range of
merchandise to be sold in a small shop but not the same range of merchandise
in a large shop. 118 However the Deputy Minister was content that no questions
in relation to anti-competitiveness arose. 119 Karen Whitefield MSP confirmed
that the DTI carried out a Regulatory Impact Assessment in 2003 (for England
and Wales) and concluded that “the proposed regulation would not impact on
the competitive process” and that “the legislation will not impact adversely on
any particular firms more than others”. 120
Alternative approaches
67. Some respondents suggested that a more effective alternative approach by
which workers could be protected from being forced to work on Christmas Day
and New Year’s Day would be to introduce an “opt-out” for staff similar to the
opt-out for Sunday working established in England and Wales by the Sunday
Trading Act 1994 and extended to Scotland by the Sunday Working (Scotland)
Act 2003. Under the terms of these Acts all shop workers, having given notice
to their employer, may refuse to work on Sundays if they so wish. Deregulate,
for example, suggests such a measure. 121 However, as was pointed out by the
Deputy Minister for Justice, employment law is not within the legislative
competence of the Scottish Parliament. 122
68. It has also been suggested that, as there is considerably less concern from
respondents as to shops being prohibited from opening on Christmas Day (see
paragraph 9 above), the Bill could be amended to the effect that only Christmas
Day opening would be prohibited. The Scottish Chambers of Commerce argued
that a ban on trading on these days should not be considered together as “the
114
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circumstances of these two dates are entirely different and cannot be dealt with
uniformly”. 123 In response to a question on this point, the Deputy Minister
implied that this would not be possible: “As we read it, the Bill does not afford us
the opportunity to separate the two days, so there is little point in our
speculating on a matter that is not before us”. However he added that “If there is
a debate to be had about separating the two days, we will consider that”.124
69. Despite receiving evidence on treating the two days separately the
Committee acknowledges that an attempt to remove one of the days could
be viewed as a wrecking amendment.
Policy memorandum
Consultation
70. The policy memorandum includes a section on consultation which states that
the member in charge of the Bill sent 170 copies of a consultation paper to
various groups and individuals and received 91 responses with 89% expressing
support. 125
Equal opportunities
71. The policy memorandum also outlines the effects of the Bill on equal
opportunities. It states that in gender terms the majority of retail workers are
women, “given the pivotal role women play in family life in general and child
care in particular then the Bill can be seen as a positive development for familyfriendly policy and work-life balance”. 126 Rev Graham Blount also highlighted
that the impact of shops opening on Christmas and New Year’s Day would be
“strongest on the lowest paid, and particularly on women”. 127 Religious and
ethnic minority issues are covered in a previous section of this report.
Financial memorandum
72. The Committee is required under Rule 9.6.3 to consider and report on the Bill’s
financial memorandum. The financial memorandum states that there would be
zero cost on the Scottish Administration if the prevailing festive season trading
environment is preserved. It also states that the costs to the police on enforcing
the legislation should be “absolutely minimal”. 128 The Finance Committee
agreed to adopt level 1 scrutiny of the Bill. This level of scrutiny is applied where
there appears to be minimal additional costs as a result of the legislation. The
Committee agreed to seek written evidence from CBI Scotland; the Federation
of Small Businesses in Scotland; SRC; STUC; and the Association of Chief of
Police Officers in Scotland and to forward any responses to the Justice 2
Committee.
73. The Finance Committee received responses from the SRC and the Federation
of Small Businesses in Scotland. These responses are attached at annex A.
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Points raised by the SRC in its response have been outlined in other sections of
this report, particularly in the section on the economic impact of the Bill. The
Federation of Small Businesses in Scotland had no specific concerns in relation
to the financial memorandum but pointed out the possibility that the costs for
publicising the proposed legislation may not have been accurately defined. 129
RECOMMENDATION
74. By majority, the Committee recommends that the general principles of
the Bill be agreed to. 130

129

FSBS, response to the Finance Committee
Stewart Maxwell MSP and Jeremy Purvis MSP dissented on the basis that there is a lack of any
robust evidence to support the Bill and that it fails to meet the objectives as outlined by the Member
in Charge, which is to "protect the majority of shop workers in Scotland" and to retain the special
nature of Christmas and New Year's Day, as the Bill cannot guarantee the day off to any shop
workers.
David Davidson MSP dissented on the basis that there was insufficient robust evidence to back the
Bill which discriminates against some retailers on the basis of floorspace so removing their
opportunity to respond to public demand, reduces availability to work for those that wish to and fails
to guarantee time off for the majority of retail staff as claimed.
130


50

18

Justice 2 Committee 14th Report, 2006 (Session 2) – ANNEX A

ANNEX A – Responses to Finance Committee questionnaire on the Financial
Memorandum
Federation of Small Businesses Scotland
The Federation of Small Businesses is Scotland’s largest direct member business organisation,
representing over 18,000 members, and campaigns for a social, economic and political
environment in which small businesses can grow and prosper.
The Federation’s most recent membership survey Lifting the Barriers to Growth 2006 shows that
21% of our members are retail businesses. We therefore welcome this opportunity to comment on
the Christmas Day and New Year’s Day Trading Bill.
In general terms the FSB is broadly supportive of the proposals; however, we are sympatthetix to
some of the points raised by other business organisations during the original consultation. In
particular, some have argued whether it is fair to regulate now, for a problem which may arise at
some point in the future.
Rather than respond to each of the questions in the Finance Committee’s questionnaire, it may be
easier to summarise our views by saying that we have no specific concerns in relation to the
Financial Memorandum of the Bill. It is possible that costs for publicising the proposed legislation, if
passed, have not been accurately defined, particularly costs for affected businesses, in terms of
internal communication and preparation.
We cannot forsee any additional costs to small businesses as a result of the Bill.
Scottish Retail Consortium
Consultation
1.
Did you take part in the consultation exercise for the Bill, if applicable, and if so did you
comment on the financial assumptions made?
The SRC took part in the consultation process for the Bill, and provided oral evidence on the Bill to
the Justice 2 Committee.
PLEASE NOTE, ALL RESPONSES WITHIN THIS DOCUMENT RELATE TO NEW YEAR’S DAY
ONLY. THE SRC HAVE NOT TAKEN A POSITION ON CHRISTMAS DAY AND HAS NO
COMMENT TO MAKE ON THE ASSUMPTIONS IN THE FINANCIAL MEMORANDUM RELATING
TO CHRISTMAS DAY.
2.
Do you believe your comments on the have been accurately reflected in the Financial
Memorandum?
The SRC would question a number financial assumptions made within the Financial Memorandum
especially sections 34, 37 and 38.
Furthermore the SRC do not accept the premise made in section 39, “…that there can only be a
finite amount of consumer…”. The future value of New Year’s Day trade for non-displaced sales
(i.e. tourist spend) should not be underestimated. It is hard to estimate future sales but, using
monthly data collected by the SRC/Royal Bank of Scotland Scottish Retail Sales Monitor and
knowledge of the patterns of shopping across the UK, including New Year’s Day, it can be
estimated sales could be worth up to £56 - £88 million for a full trading day.
The SRC would also question the assumptions made in section 40. The SRC believe that not only
is the proposed legislation discriminatory in terms of giving retail staff working in larger stores more
rights than those working in smaller stores, but employees would lose out on opportunities to work
at times when they would be earning premium overtime payments.
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3.

Did you have sufficient time to contribute to the consultation exercise?

Yes.
Costs
4.
If the Bill has any financial implications for your organisation, do you believe that these
have been accurately reflected in the Financial Memorandum? If not, please provide details.
Please see response to question 2.
5.
Are you content that your organisation can meet the financial costs associated with the
Bill? If not, how do you think these costs should be met?
Yes.
6.
Does the Financial Memorandum accurately reflect the margins of uncertainty associated
with the estimates and the timescales over which such costs would be expected to arise?
No.
Wider Issues
7.
If the Bill is part of a wider policy initiative, do you believe that these associated costs are
accurately reflected in the Financial Memorandum?
The SRC does not take a view on this matter.
8.
Do you believe that there may be future costs associated with the Bill, for example through
subordinate legislation or more developed guidance? If so, is it possible to quantify these costs?
The SRC believes it is difficult to quantity costs associated with subordinate legislation at this time.
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ANNEX B – Extracts from Minutes
JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
20th Meeting, 2006 (Session 2)
Tuesday 5 September 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Mary Mulligan MSP, Karen Whitefield MSP
Items in private: The Committee agreed to take item 6 in private. The Committee
also agreed to consider the evidence received on the Christmas Day and New
Year’s Day Trading (Scotland) Bill in private at subsequent meetings.
Christmas Day and New Year’s Day Trading (Scotland) Bill – witness
expenses: The Committee agreed to delegate to the Convener responsibility for
arranging for the SPCB to pay, under Rule 12.4.3, any expenses of witnesses in
the inquiry.
Christmas Day and New Year’s Day Trading (Scotland) Bill: The Committee
took evidence on the Bill from—
Fiona Moriarty, Director, Scottish Retail Consortium, and Kevin Hawkins,
Director General, British Retail Consortium;
Bruce Fraser, Scottish Divisional Officer, and Liz McHugh, Shop Steward,
USDAW;
Peter Betts, Store Manager, Debenhams;
Graeme Ross, Deputy Chief Officer, Scottish Co-op;
Riddell Graham, Director of Strategy, Partnerships and Communications,
VisitScotland;
Alan Rankin, Chief Executive, Scottish Tourism Forum; and
Martin Clarke, Area Manager, Edinburgh Woollen Mill Group Ltd.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered the main themes arising from the evidence session.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
21st Meeting, 2006 (Session 2)
Tuesday 12 September 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Karen Whitefield MSP
The meeting opened at 2.03 pm.
Christmas Day and New Year’s Day Trading (Scotland) Bill: The Committee
took evidence on the Bill from—
Reverend Graham Blount, Scottish Churches Parliamentary Office;
Ivan Middleton, Humanist Society of Scotland;
Mandy Miller, Debenhams, Edinburgh and Sheila Govilpillai, Debenhams,
Leith; and
David Ramsden, Chairman, Deregulate.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered the main themes arising from the evidence session, to
inform the drafting of its Stage 1 report.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
22nd Meeting, 2006 (Session 2)
Tuesday 19 September 2006
Present:
Jackie Baillie
David Davidson (Convener)
Stewart Maxwell

Bill Butler (Deputy Convener)
Maureen Macmillan
Jeremy Purvis

Apologies were received from Colin Fox MSP.
Also present: Mary Mulligan MSP and Karen Whitefield MSP.
Christmas Day and New Year’s Day Trading (Scotland) Bill: The Committee
took evidence on the Bill from—
Hugh Henry MSP, Deputy Minister for Justice and Andrew Dickson, Access
to Justice Division, Justice Department, Scottish Executive; and
Karen Whitefield MSP, member in charge of the Bill, and Rodger Evans,
Non-Executive Bills Unit.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered the main themes arising from the evidence session, to
inform the drafting of its Stage 1 report.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
25th Meeting, 2006 (Session 2)
Tuesday 3 October 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Bill Butler (Deputy Convener)
Colin Fox
Stewart Maxwell

Also present: Bill Aitken MSP and John Swinney MSP.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered a draft stage 1 report and agreed to consider the report in
private at its next meeting.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
26th Meeting, 2006 (Session 2)
Tuesday 24 October 2006
Present:
Jackie Baillie
David Davidson (Convener)
Maureen Macmillan
Jeremy Purvis

Cathy Craigie (Committee Substitute)
Colin Fox
Stewart Maxwell

Apologies were received from Bill Butler MSP.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered a draft stage 1 report and agreed various changes, some
by division. The Committee agreed to consider a revised draft report in private at a
future meeting.
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Record of division in private (26th Meeting, 2006)
Jackie Baillie proposed the following wording for paragraph 74 of the report:
“The Committee recommends that the general principles of the Bill be agreed to.”
The proposal was agreed to by division: For 4 (Jackie Baillie, Cathy Craigie
(Committee Substitute), Colin Fox, Maureen Macmillan); Against 3 (David
Davidson, Stewart Maxwell, Jeremy Purvis), Abstentions 0.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
29th Meeting, 2006 (Session 2)
Tuesday 7 November 2006
Present:
Jackie Baillie
David Davidson (Convener)
Kenny MacAskill (Committee Substitute)
Jeremy Purvis

Cathy Craigie (Committee Substitute)
Colin Fox
Maureen Macmillan

Apologies were received from Bill Butler MSP and Michael Matheson MSP.
Christmas Day and New Year’s Day Trading (Scotland) Bill (in private): The
Committee considered a draft Stage 1 report. The report was agreed, subject to
certain specified changes being made.
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ANNEX C – Oral Evidence and Associated Written Evidence
20th Meeting 2006 (Session 2) 5 September 2006
Submission from Scottish Retail Consortium
The Scottish Retail Consortium (SRC) was launched in April 1999 as a retail trade association for
the full range of retailers in Scotland, from the major high street retailers and supermarkets to trade
associations representing smaller retailers.
The Scottish retail sector employs 261,000 people, 1 in 10 of the national workforce, in 26,500
outlets. In 2004 Scottish retail turnover was £21 billion, accounting for 12% of total Scottish
turnover.
The retail sector is key to the revitalisation and renewal of urban and rural communities across
Scotland. The SRC's members provide a vital community service, a focus for physical
regeneration, and sustained investment in people and places.
The SRC’s parent association is the British Retail Consortium (BRC) with offices in London and
Brussels.
Overview
The SRC appreciates the opportunity to comment on the Christmas Day and New Year’s Day
Trading (Scotland) Bill.
The SRC has consulted widely with members regarding the issue of the proposed ban on larger
stores trading on Christmas Day and New Year’s Day. Whilst the SRC does not take a position
on the proposals regarding Christmas Day, members are very concerned about the proposals
to prevent shops from trading on New Year’s Day.
Whilst the SRC is mindful of the importance of the rights of workers, and the special nature of New
Year’s Day in Scotland, we are yet to be convinced of the value of banning opening on New Year’s
Day. We believe that to enforce a ban on large stores opening seems unnecessary and heavyhanded. Our members also strongly believe that retail should be on a level playing field with other
sectors including pubs, hotels and restaurants. Why is there a difference between customer facing
staff working in large retail stores, and similar staff in other customer facing outlets? The SRC are
also concerned about a number of other inconsistencies in the Bill, including why it is wrong for a
‘large’ retailer to trade on New Year’s Day but acceptable for a ‘small’ retailer?
Retailing is a service industry whose business success depends on customer service and
understanding and anticipating the needs of the consumer. Retailers would never open a store
unless it was commercially viable and driven by customer demand and, in relation to opening on
New Year’s Day, retailers should be allowed to react to current and anticipated consumer demand.
New Year’s Day trading in Scotland
General principles of the Bill:
If the intention of the Bill is to prevent people from working on New Year’s Day, why is the proposal
only targeted at the retail sector? If there is a principle that employees should not feel under
pressure to work on New Year’s Day, surely this should apply to all workers in Scotland, not just
employees of one sector. Using the logic of this principle, employees in other sectors should be
afforded the same protection, for example pubs, restaurants, hotels, bed and breakfasts, cinemas
and other leisure facilities should all be prevented from trading on New Year’s Day.
Whilst it is recognised that the Scottish Parliament does not have the powers to regulate
employment practices, only trading practices, this means that although shops would be prevented
from trading by this proposal, staff could still be working, so the proposed legislation would not
have the desired impact. For instance, larger stores are prevented from trading on Easter Sunday
in England and Wales, but there are often staff working behind closed doors in order to get the
store ready for the following day. The proposal also means that retail support staff such as delivery
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and logistics staff, internet site support staff and telesales staff could be working on Christmas Day
and New Year’s Day. SRC members who are electrical retailers have reported that Christmas Day
is one of the busiest days of the year for telephone support staff who deal with queries from
members of the public who have received electrical equipment as gifts.
There is also concern amongst SRC members that, if this proposal is taken forward and legislation
is approved by Parliament; it could then easily be extended to apply to other days, therefore
restricting the retail trade still further.
Staffing:
In recent years a number of retailers have trialled opening larger stores on Christmas Day in areas
with large non-Christian communities, but these trials were deemed unsuccessful, and as a result
none of our members intends to open on Christmas Day in the future.
However, some larger SRC members have now opened on New Year’s Day in Scotland, and have
found a viable and growing consumer demand for this. One large department store opened three
of its stores on 1 January 2004, and it was deemed successful enough for the chain to open all of
its stores in Scotland the
following year. The store offered premium pay to staff who worked and they were over-subscribed,
in particular by seasonal workers such as students.
Contrary to the argument made by some that retail staff do not want to work on New Year’s Day,
members who have opened found a high demand from staff to work on New Year’s Day,
particularly from temporary seasonal staff, who want to maximise their income.
Many of our members report that staff regard working on New Year’s Day as insignificant,
compared with issues such as dangers faced when getting home after working late shifts, and daily
abuse of staff by anti social members of the public. Legislation tackling these and other problems
would make much more of a difference to the working lives of retail employees.
It should also be remembered that retailers rely on a motivated, committed workforce at the
frontline of their business and would not benefit from forcing their staff to work. Retailing is one of
the most flexible working environments available, and all reputable retailers will support their staff
through incentive not threat.
Voluntary Code:
SRC members have agreed that if they open on New Year’s Day in the future in Scotland, they will
sign up to a voluntary code whereby they will ensure staff do not feel obliged to work on New
Year’s Day. In taking this positive step it was hoped that some of Karen Whitefield MSP and
USDAW’s concerns would be addressed, whilst allowing those employees who do want to work on
New Year’s Day to do so.
Unfortunately it would appear that both the Member and the Union are dismissive of what is a
genuine attempt to find a middle ground. However the SRC still argue that retailers should at least
be given the chance to develop a voluntary code, and are happy to discuss this further with
USDAW and any other interested party.
Impact on Tourism:
The Scottish Executive is committed to growing the tourism industry as a key element of its
strategy to grow the Scottish economy. However it would seem contradictory to this policy to
prevent a vital element of the tourism industry from providing a service at a time of year when the
number of visitors to Scotland is high. As such, Edinburgh City Council, amongst others, are in
agreement with the SRC position that shops should be allowed to open in order to maximise the
tourism opportunity.
It is important to understand that retail forms part of the service sector to the leisure economy. With
a global reputation as the place to be at New Year, a ban on shops opening at this important time
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could irreversibly harm Scotland’s reputation as a tourist and retail destination. Shopping is an
important tourist activity, so shops should be allowed to open for the benefit of the tourism industry
and the economy as a whole.
VisitScotland and the SRC have worked together to ensure that the retail and tourism sectors can
benefit from each other. In fact, Philip Riddle, Chief Executive of VisitScotland said that their
“research indicates the importance of retail to the overall experience of our visitors, with 61% of
overseas tourists citing shopping as a main activity of a holiday to Scotland with almost half of UK
visitors following suit” 1 .
It is also important to note that Scotland benefits from international recognition of its produce, with
80% of foreign tourists buying either Scottish whisky or woollen goods during their holiday, and
almost one in three buying Scottish fashion products.
The future value of New Year’s Day trade for non-displaced sales should not be underestimated. It
is hard to estimate future sales but, using monthly data collected by the SRC/Royal Bank of
Scotland Scottish Retail Sales Monitor and knowledge of the patterns of shopping across the UK,
including New Year’s Day, it can be estimated sales could be worth up to £88 million for a full
trading day.
Conclusion
In conclusion, whilst the SRC does not take a position on the proposals regarding Christmas Day,
members are very concerned about the proposals to prevent shops from trading on New Year’s
Day. The SRC believe the proposal to prevent larger stores from trading on New Year’s Day is
unnecessary, ill-thought out, disproportionate and contrary to Scottish Executive policy to grow the
value of tourism to the Scottish economy.
In response to concern that some staff might feel obliged to work on New Year’s Day when they
would choose not to, SRC members have agreed to adhere to a voluntary code of practice
ensuring staff do not feel forced to work if stores open on New Year’s Day in the future.

1
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Submission from USDAW
“Every idiot who goes about with ‘Merry Christmas’ on his lips should be boiled with his own
pudding and buried with a stake of holly through his heart”, Ebenezer Scrooge famously said.
Mean words from a mean man, but even Scrooge allowed his staff Christmas day off to spend time
with their families.
Most people can’t believe that retailers wish to open on Christmas Day or New Year’s Day in
Scotland. However the reality is very different.
Retailers are moving towards Christmas Day and New Year’s Day trading in Scotland. Usdaw is
totally opposed to this development and we are campaigning to stop this trend before it becomes
widespread.
Summary
Shop opening hours in Scotland are currently not regulated.
Usdaw wants there to be new law to prohibit large stores from opening on Christmas Day and New
Year’s Day.
Large shops are defined as those with a sales area over 280 square metres (3,000 square feet),
which is approximately the size of a tennis court.
The purpose of new law would be to maintain the special nature of Christmas Day and New Year’s
Day. The opening of large stores on those days would:

x
x
x
x

Seriously undermine the special nature of those days, which are so important to
Scotland.
Have an adverse effect on shopworkers and their families, who rely on these days of
closure during an extremely busy shopping period when the vast majority of staff are not
allowed to take annual leave.
Make Christmas Day and New Year’s Day just like any other days of the year.
Force workers other than retail staff into work to provide the infrastructure that shops
need to open their doors.

Usdaw’s Protect Christmas Day and New Year’s Day campaign is a direct response to a growing
trend towards trading on Christmas Day and New Year’s Day.
Background
The possibility of widespread opening by large stores on Christmas Day and New Year’s Day is a
source of concern. Christmas Day and New Year’s Day remain special days in Scotland, and
should remain so.
Opening by large stores would have a detrimental impact on the quality of national life as well as
on the employees concerned.
Scottish shopworkers have no protection from being forced to work on Christmas Day and New
Year’s Day, unless they fall on a Sunday. The Sunday Working (Scotland) Act 2003 entitles all
shopworkers (except Sunday only workers) to refuse to work on Sundays.
The shopworkers’ view
Scottish shopworkers are very concerned about the possibility of Christmas Day and New Year’s
Day trading, because in recent years a few retail companies have experimented with Christmas
Day trading, one major retail company has opened a number of its large stores on New Year’s Day.
Scottish shopworkers believe that these developments make the need for legislation to protect
Christmas Day and New Year’s Day absolutely necessary. The vast majority of shopworkers
believe that, at sometime in the future, they will be forced to work on these two days if legislation is
not passed to stop large stores from opening. Whilst employers may start by asking for volunteers,
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the truth is that they will not get enough and that is when they will start compelling people to work in
order to open the stores.
A mixed view from retailers
There is a mix of views from retail employers. Some wholeheartedly back this proposal. The
majority don’t want to open on Christmas Day or New Year’s Day but would seriously consider
doing so if their competitors did. Many favour legislation in order to create a level playing field
where nobody is allowed to open. A minority are seriously considering Christmas Day and New
Year’s Day trading.
Overwhelming support from customers
Experience suggests that the overwhelming majority of Scotland’s shopping public support this
proposal. When campaigning in shopping centres Usdaw activists and some MSPs have found that
the vast majority of shoppers are keen to sign a petition calling for legislation to protect Christmas
Day and New Year’s Day.
Workers other than retail staff are affected
Workers whose jobs are dependent on or affected by the retail industry, ie street cleaners, parking
attendants, public transport workers, etc. would be required to go to work if shops opened.
Emergency service and hospital workers normally operate with skeleton staffing on Christmas Day
and New Year’s Day. However if shops were to open then staffing levels would have to be
increased in these sectors, not because shopping is dangerous; the increased volume in traffic,
necessitates higher emergency service cover.
Shopworkers have families too
The Christmas and New Year period is the busiest time for shopworkers who are exhausted by
both the pre-Christmas rush and after Christmas sales. Shopworkers deserve to be able to spend
time with their families. Traditionally Christmas Day and New Year’s Day have always been thought
of as guaranteed days off.
Please support Karen Whitefield’s Bill.
Submission from Debenhams Retail plc
Debenhams appreciates the opportunity to comment on the Christmas Day and New Year’s Day
Trading (Scotland) Bill.
Debenhams trades 11 Department Stores in Scotland with plans to open 2 more in the next 12
months. 2,500 staff work in our stores. Our retail turnover exceeds £200 million.
Overview
Debenhams supports this Bill in respect of its provision to regulate large space retailing on
Christmas Day. However we do not support the Bill for any regulation of trading on New Year’s
Day.
Christmas Day
We receive little demand from our customers to open on Christmas Day. Although Christmas Day
provides an ideal opportunity to prepare for our Boxing Day Sale ‘behind closed doors’, we fully
close all our stores.
Debenhams Scotland New Year’s Day Trading Trial
Debenhams Stores in England and Wales have traded successfully on New Year’s Day for over 20
years. In 2004 our Glasgow, Edinburgh and Leith Stores were selected to trial trading on NYD and
a number of our branches in England were selected to trial on Boxing Day. This initial trial in the 3
Scottish stores was a success attributable to the many Hogmanay visitors in these 2 cities. In 2005
we trialled NYD trading in all Scottish Stores which was again successful. Our customers again
being tourists, shoppers who do not celebrate NYD and our regular customers. We are planning
our 4th NYD trading day on the 1st January 2007 11AM to 6PM.
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New Year’s Day Staffing.
Debenhams trades all Public and Bank Holidays in the UK and the sales turnover on these days
exceeds our daily average. We offer double rates of pay or ‘time off in lieu’ to our staff for working
these days. On NYD in Scotland and on Boxing Day in England and Wales we offer triple rates of
pay or TOIL. Staffing is voluntary. We engage many temporary staff over the busy Christmas and
Winter Sale period. Many of our part-time staff extend their hours to work overtime during this
period, particularly students working during their Christmas holiday. Staff generally welcome this
opportunity to earn extra pay and we do not have difficulty staffing our stores on a voluntary basis.
Tourism.
Scotland has one of largest NYD celebrations in the world in Edinburgh, with over 200,000 visitors.
28% of tourist expenditure in Scotland is in Stores and Shops. Overall the value of Tourism to
Scotland’s GDP is double the level of that in England and Wales. We feel all Service Sector outlets
should be permitted to trade meeting this market demand.
Disadvantage and Disparity to England and Wales.
Historically Scottish retailers have closed on NYD but opened on Boxing Day and the opposite has
applied in England and Wales. In 2004 it became widespread practice in England and Wales to
open on Boxing Day in addition to NYD. Large space Scottish retailers would be commercially
disadvantaged relative to Traders elsewhere in the UK if NYD trading were outlawed.
Fairness to Large Space Retailers.
We accept that many small space retailers provide essential service when opening on NYD, for
example convenience stores, chemists and newsagents. This Bill provides only for NYD regulation
to retailers with a trading floor area exceeding 280 square metres. It is unfair that a shop or store
exceeding 280 square metres that sells the same goods as a small shop be regulated, for example
clothes, gift wares and home wares.
It is in larger stores and shops that the scale of staffing permits many staff to be off on a Public
Holiday. In a smaller shop where the staff complement is a much smaller scale, it may be found
that staffing of Public Holidays cannot be undertaken with the same voluntary nature, nor premium
pay rates as is practised in larger retailers.
Conclusion
In conclusion Debenhams believe that this proposal to prohibit trading of large space retailing is
contrary to Scottish Executive policy to develop tourism in Scotland. We also believe that it is unfair
and disadvantageous to Scottish Retailers for the disparity it would bring relative to the rest of the
UK. We feel that the proposal brings little advantage to Retail Workers and that the Bill is
unnecessary and would be a poor legislation.
Submission from Scottish Co-op
We support the principles and broad policy proposals of the Bill that will prohibit large shops from
opening on both Christmas Day and New Year’s Day.
Submission from VisitScotland
1.
Introduction
VisitScotland welcomes the opportunity to submit written evidence to the Justice 2 Committee on
the proposals to limit trading on both Christmas and New Year’s Day.
VisitScotland operates from over 140 locations throughout the country with our main offices in
Edinburgh and Inverness. We have a considerable array of local expertise throughout our network
which stretches from Lerwick to London.
As an organisation we have three key roles with related objectives. These are:




To attract visitors to Scotland
To engage with partners within the industry
To add value to the visitor experience.
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As the national tourism agency we have two customers – the consumer (visitor) and the tourism
industry itself. We have a strategic role as the lead public sector agency for tourism to provide
leadership and direction for the development of Scottish tourism to ensure we leverage the
maximum possible economic benefit for Scotland. In addition, we exist to support the development
of the tourism industry in Scotland and to market Scotland as a quality destination.
2.
Links Between Tourism and Retail
Retail spending by visitors to Scotland, where a visit consists of an overnight stay, generates
around £765 million annually for the Scottish economy, and greatly enhances the visitor
experience. That is broken down as follows £451 million from the UK market and £314 million from
the overseas market. This equates to around 18% of total visitor spend.
In addition, research commissioned by VisitScotland has indicated that around a third of visitors to
Scotland cite shopping as the main reason for their trip. In addition, over 83% of visitors shop
whilst on holiday in Scotland. Therefore, it is becoming increasingly apparent that there are
significant links between tourism and the retail sector. In recognition of this as part of our city break
campaign, we have developed a specific focus on the city shopping offering across Scotland’s six
cities. This activity is designed to raise the profile of the retail element of the city break experience.
2.1
VisitScotland City Shopping Campaign
The majority of this campaign’s activity has been web based, reflecting the target audience profile,
which is the younger female market. The niche website – www.visitscotland.com/citybreaks - has
been populated with information for each of Scotland’s six cities, highlighting what’s on offer and, in
particular, the unique, unusual and flagship retail experiences. To support this activity,
VisitScotland ran a month-long campaign with www.handbag.com involving banners and
promotional boxes driving consumers to a competition page.
To further reinforce the retail message and enhance the visitor experience, specific shopping
guides were piloted for Edinburgh and Glasgow in early 2006. The guides are “filofax” style, high
quality publications split into specific shopping areas and highlighting unique and quirky shops and
flagship streets and stores. The front covers of the guides were designed by the Scottish fashion
designer, Jonathon Saunders, and the guides are used as fulfilment pieces for consumers
registering on the CityShopping competition landing page of the VisitScotland.com website.
The response to the campaign has been excellent, from both visitors and the trade involved. In the
first promotion run in conjunction with handbag.com almost 5,000 of the guides were requested by
shoppers eager to explore what our cities have to offer. We are currently investigating additional
sponsorship opportunities to promote the campaign in the year ahead, which will be in addition to
the Direct Mail, electronic newsletters and sales promotion activity we have planned for City
Breaks.
3.
Marketing Scotland Year Round
Scotland is a year round destination with much to offer during what was traditionally the quiet
months of the year for the tourism industry. With more people increasingly taking more and shorter
breaks throughout the year VisitScotland has implemented campaigns to raise awareness of
Scotland as a place to come during the shoulder seasons. One of VisitScotland’s most successful
campaigns is the Autumn Gold Campaign which has been running for 12 years and will be
launched for this year’s season in September. The campaign runs from September to November
and offers visitors the chance to sample some of the best offers from around the whole country and
taps into the beauty of the autumnal colours and change of season. It concentrates on everything
from adventure sports to more relaxed pursuits, such as walking and wildlife watching and
showcases the particular strengths and attractions of the country’s many diverse, urban and rural
destinations.
4.
VisitScotland Winter Activity
In 2004/05 we piloted a new campaign for the winter season and due to its success it we ran it
again in 2005/06. The VisitScotland CityWinter website (www.visitscotland.com/citywinter) is
designed as a diary, counting down to Christmas. It promotes city breaks and highlights
accommodation offers, shopping opportunities and the range of events happening in Scottish cities
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over the festive season. The £60,000 campaign also included joint promotions with Ryanair and
GNER, electronic newsletters and consumer competitions.
There is so much on offer in Scottish cities at this time of year. We want to make sure that this is
used to Scotland’s advantage, by encouraging more people to take breaks in Scotland in
December and January. Hogmanay is an event which is known and recognisable to people across
the globe, so it has appeal across a wide range of our visitors and winter festivals and events are
vital in ensuring that Scotland is a year round destination and Hogmanay is an ideal opportunity to
raise that profile. In addition, the economic benefit of Edinburgh’s Winter Festival is approximately
£36 million 1 .
5.
Detailed Comment on the Bill
Given VisitScotland’s obvious interest in the retail experience and its impact on tourism, we are
keen to contribute to the consultation on the Bill. VisitScotland fully appreciates the intention behind
the Bill of ‘maintaining the special nature of Christmas day and New Year’s day’. However, we are
concerned about the potential impact of the proposals on tourism, particularly in relation to the
proposals to prevent shops from opening on New Year’s Day. There is less concern around the
proposals to prohibit large shops from opening on Christmas Day as visitor numbers are lower and
there is not an expectation that shops will be open.
As an organisation we are working hard with our partners in local authorities and the industry to
attract visitors to Scotland at this time of year. It is important to bear in mind that we are competing
in a global industry and it is important that we do not do anything that may damage the perception
of Scotland as an attractive tourist destination.
In relation to Hogmanay, the occupancy figures for Edinburgh show that hotel occupancy is
extremely strong, approaching capacity on Hogmanay itself, and remaining strong into New Year’s
Day. Therefore, from a tourism perspective we would view it as important that retailers retain the
opportunity to respond to market forces and are able to meet the needs of tourists. As outlined
above, our research demonstrates that shopping is an important activity for visitors to Scotland with
83% of visitors stating they shop while here and that around a third of visitors cite shopping as one
of the main reasons for their trip.
6.
Summary
Tourism generates a significant amount of money for the Scottish economy and, at the same time,
is supporting so many businesses of all sorts, including retail. We have an ambition shared with
the industry to increase tourism revenues by 50% by 2015. Given the many challenges facing us –
increased competition, increased global uncertainty – this is an ambitious target. However, it is
one that we believe we can achieve.
However, achieving this target will not be a case of simply increasing visitor numbers. Where we
really see potential for growth is encouraging our visitors to spend more while they are here. And
that is where initiatives such as the shopping guide mentioned above can help us. If we want our
visitors to spend more, we need to make sure there is plenty for them to buy; we need to make
sure that they know all about it and crucially we need to make sure that the retail opportunities exist
when tourists want it.
It is also important to bear in mind that lots of other cities across the world can also offer similar
experiences and that we do not do anything that cuts across the growth ambition.

1

Edinburgh’s Year Round Festivals 2004-2005, Economic Impact Study 2005. September 2005.
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Submission from the Scottish Tourism Forum
The Scottish Tourism Forum welcomes the opportunity to give evidence to the Justice 2
Committee. STF is the trade body representing the interests of the tourism industry with members
coming from many sectors. Our membership mix of accommodation, attractions, tour operators,
retailers, activity providers, associations and marketing groups.
STF takes no firm view or position on the issue of trading on Christmas Day.
STF does however take a view on the issue of preventing retailers to trade on New Year’s Day.
1. Tourism is a major plank upon which the Scottish economy is built. The industry generates
some £4.5.bn and employs over 215,000 people. Tourism in Scotland is set to grow by
50% over the coming ten years. The opportunity for tourism growth is the subject of the
Tourism Framework for Change launched by the Minister for Tourism, Culture and Sport in
March of this year. Within the strategy key points include:
x Offer a wide variety of product base and a good variety of holiday experiences.
x Targeting growing tourism interests in cities, culture and wellbeing.
x Extending seasonality.
x Product innovation.
x The use of special events to attract visitors
2. Increased ‘leisure spending’ is integral to the make up of the spend growth assumptions
within the TFFC.
3. The Scottish tourism product is split into three segments one of which is Cities and Culture
of which city breaks is based on shopping, night life, food and drink and leisure.
4. Occupancy rates in Edinburgh over the period of 31/12 – 1/1 have increased from 50% on
1990 to 55% in 1995 and now sit at 83% proving the impact of the investment in the city
Hogmanay product. Occupancy rates for Hogmanay 2005 were an astonishing 93%. The
rooms taken will be predominately overseas and non local market who have been attracted
to the city by the celebrations and the increasing quality of product offer over the festive
period.
5. Future markets will become more and more orientated towards the short break trip which is
predominately city based. Supported by initiatives such as the executive backed route
development fund key target markets are being attracted to Scotland, many of these being
high spend per visitor customers such as the Russian market.
6. VisitScotland have developed a successful city breaks campaign that promotes the issue
of city breaks to be used to allow for touring from the city. Reduction in the appeal of the
‘city element’ could see a negative impact also in some rural tourism incomes.
7. Scottish tourism is being developed as a must see must return destination. Visitors are less
likely to return should a major aspect of the experience and activities be reduced.
8. We understand that the Scottish Retail Consortium have agreed to sign up to a code of
practice ensuring that staff do not feel forced to work. STF support this and also take the
view that it must be given time for it to prove effective.
9. STF note inconsistencies in the Bill. Why is there a difference between a small retailer and
a large retailer? A small retailer employs staff – just not as many as a large retailer.
10. How would the Bill address the issue of work carried out in stores to stock shelves for the
following trading day of 2nd January? If this is to happen so as to allow for normal trading
to take place on the 2nd it indicates a categorisation of employee who will not have the
freedom to work whilst other colleagues are free to work.
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11. STF note that the Bill does not apply to restaurants and retailers of food. Why is there a
difference between customer service/sales staff in large retailers and other staff in other
customer facing outlets?
12. Visitor attractions trade successfully on New Year’s Day and again STF see an
inconsistency in the reasoning behind the differentiation of customer service facing
workers.
In summary; Scotland is building and investing in all year round tourism that is in a competitive
growing world market. Visitors are becoming more and more demanding of good service, quality
and choice. We believe that the core product offering of a New Year city break will be vastly
reduced should retailers be forced to close on New Year’s Day therefore making Scotland a less
attractive must stay must return destination.
Submission from the Edinburgh Woollen Mill (Group) Limited
Thank you for inviting The Edinburgh Woollen Mill to submit evidence on the likely impact of the
above Bill.
The EWM Group, submit that we can see no justification for the introduction of such a Bill and
consider such a Bill would be harmful not only to our Company but also The Scottish Tourist
industry and Scottish economy at large.
The EWM Group portfolio extends to around three hundred stores trading not only under The
Edinburgh Woollen Mill banner but also under fascias including Hector Russell, James Pringle
Weavers and Romanes & Paterson as well as from Visitor Centres owned and operated by the
Group including the Scottish Wool Centre, The Scottish Deer Centre, Antartex Village and The
Moffat Woollen Mill amongst many others.
Although as a Group we do not trade Christmas Day and cannot see this changing in the
foreseeable future we do and have successfully traded New Year’s Day for some time and have
not encountered problems in finding management and staff to work. Moreover it is quite often the
Manager who advocates their shop or centre should open New Year’s Day.
The Committee may also be aware that our business in Scotland is very much dependent upon
and associated with Tourism and the provision of goods, attractions, services and facilities to
visitors to Scotland. Hogmanay is part of the Scottish appeal, and if this bill becomes law would
deny visitors access to goods and services they wish on New Year’s Day and also deprive Scottish
business of the opportunity to cater for such demands when they have a willing workforce.
In conclusion, we believe all businesses should have the right to trade on New Year’s Day and we
urge the Justice 2 Committee to consider very carefully these points when forming a view on the
merits of the Bill.
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Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 1

Scottish Parliament
Justice 2 Committee
Tuesday 5 September 2006

14:08
The Convener: I welcome Karen Whitefield, the
member in charge of the bill, and Mary Mulligan,
who is exercising her right as an MSP to attend
any committee meeting of the Parliament. I am
explaining that because sometimes the public get
confused when new faces appear. I welcome both
members this afternoon.

[THE CONVENER opened the meeting at 14:07]

Items in Private
The Convener (Mr David Davidson): Good
morning. This is the 20th meeting in 2006 of the
Justice 2 Committee, and I welcome people back
from the summer recess, which I hope was
productive for the people of Scotland. I hope that
members also managed to get a bit of a rest.

Before we hear from our witnesses, I have to
ask whether the committee agrees to delegate to
me the responsibility for arranging any payments
of expenses correctly incurred by witnesses
coming to the Parliament, which is standard
procedure. Is that agreed?

Item 1 is to ask members of the committee if
they agree that we should deal with item 6, our
summation of evidence on the Christmas Day and
New Year’s Day Trading (Scotland) Bill, in private,
as has been the custom. Is that agreed?

Members indicated agreement.
The Convener: I welcome Fiona Moriarty, the
director of the Scottish Retail Consortium; Kevin
Hawkins, the director general of the British Retail
Consortium; Bruce Fraser, from the Scottish
divisional office of the Union of Shop, Distributive
and Allied Workers; and Liz McHugh, who is a
shop steward for USDAW.

Members indicated agreement.
The Convener: We shall do the same for our
other evidence sessions on the bill, when we pull
together our evidence at the end of every meeting.

Can you tell us why your organisations think, or
do not think, that retail trade should be restricted
on Christmas day and on new year’s day?
Fiona Moriarty (Scottish Retail Consortium):
The SRC, which is part of the British Retail
Consortium, has consulted widely with our
members on this matter over a number of years.
Although we do not take a formal position—or any
position—on Christmas day, our members are
concerned about proposals relating to new year’s
day. As you will have noted from our submission,
the SRC is mindful of the rights of workers and the
special nature of new year’s day in Scotland.
However, we are yet to be convinced of the value
of banning opening on new year’s day. We feel
that banning larger stores from opening on new
year’s day would be unnecessarily heavy handed.
We are asking for a level playing field with other
sectors. We are also concerned about a number of
inconsistencies in the bill. For example, why
should a larger retailer not be allowed to open on
new year’s day while a smaller retailer can? I will
probably touch on a number of other points during
the discussion, but I will leave that with you as a
starter for 10.
Bruce Fraser (Union of Shop, Distributive
and Allied Workers): I would like to make an
opening statement.
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Secondly, it is not true to say that staff in stores
bigger than 3,000ft2 will not have to work. As
anyone familiar with the retail trade knows, there is
always preparation behind the scenes the day or
evening before, so that a store can open. Workers
in the distribution chain must be in place, as must
people who deal with telephone sales and internet
queries. While it is true that, for stores larger than
3,000ft2, the bill would prohibit workers who are
employed on the sales floor from working, that is
not the whole story. Stores must organise the
previous day, which is a normal working day, for
new year’s day.

The Convener: Could you make it extremely
brief? Normally, we just go straight to questions.
The question was to do with whether you are for or
against the proposal. You could make your
statement in answer to that question.
Bruce Fraser: We are for the bill, basically. We
believe that it is necessary because of the
fundamental change to the Christmas and new
year’s day celebrations that will come about if we
do not have the bill. If large stores are allowed to
open on those days, that will not only harm the
staff who have to man the stores, it will
fundamentally change the nature of that holiday.
We have concerns about the code of practice that
the SRC members say that they would adhere to.
USDAW has had experience of retail employers
saying that they were going to do one thing with
regard to codes of practice and doing the
opposite. For example, with regard to the Sunday
trading laws, a major retailer sacked people for
refusing to work on a Sunday, even though it had
signed up to a voluntary code of practice. That
necessitated the Sunday Working (Scotland) Act
2003 being brought in for the protection of staff.

Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I want to ask a question on the
floor size aspect, but I am not sure whether you
wish us to deal specifically with that issue,
convener.
The Convener: Well, the point has been raised.
Jeremy Purvis: My question is directed at
USDAW. I was looking at the exemptions in the bill
and considering the principle of large stores. It
strikes me, for example, that an employee in Boots
in Waverley railway station could be exempt, but
an employee in the Boots store in Princes Street
would not be exempt. Similarly, a restaurant might
be part of a franchise that as a whole might be
exempt, but the particular restaurant might not be
exempt if it were part of a larger shop. I just
wonder what USDAW’s view is on the equality
aspects of that.

We have difficulty accepting that a code of
practice would work. We believe that the bill is
necessary to protect the fundamental nature of the
Scottish holidays and the traditions surrounding
them.
Maureen Macmillan (Highlands and Islands)
(Lab): Do members of the panel agree that new
year’s day has traditionally been a family day in
Scotland and that it has been so for longer than
Christmas day has been? In my childhood, the
shops were always shut on new year’s day rather
than on Christmas day. Is it important to get
across the idea that new year’s day is a family day
and that, therefore, shops should not necessarily
be open, because that might disrupt family life?

Bruce Fraser: We do not have a problem with
the bill and its 3,000ft2 proposal. I am surprised
that the SRC has a problem with it because the
3,000ft2 principle came from a consensus that was
agreed with employers with regard to the Sunday
Trading Act 1994. As a concession to the
employers, it was agreed that that size of store
could open. We saw no reason to revisit what was
agreed 12 or 14 years ago with regard to Sunday
trading. If that agreement is good enough for
Sunday trading laws, it is good enough for
Christmas and new year.

14:15
Kevin Hawkins (British Retail Consortium): I
will respond to that. First, if this was a bill to
prohibit all shops from opening on Christmas day
and new year’s day, I could understand your point
of view. However, it is not such a bill; it
discriminates between shops of different sizes.

As I said in my opening remarks, if the large
stores opened, that would fundamentally change
what is a traditional holiday and it would definitely
affect the way that families gather to celebrate
Christmas and new year.

In effect, the bill creates two classes of
employee: those who will be prohibited from
working on new year’s day, whether they wish to
do so or not and whether or not there is consumer
demand for the products that their shops sell; and
those who, because they work in small shops, will
probably be contractually obliged to work or be
offered inducements to work. If family life and the
traditions of Christmas day are sacrosanct for
certain types of shop worker, why not for all? This
bill discriminates.

Jeremy Purvis: Forgive me, but if someone
works for Boots or another company that chooses
to open its store in Waverley station on new year’s
day because that store is exempt from the
legislation, how are their family’s rights being
protected if the worker is moved from the Boots
store on Princes Street to work in the Waverley
store? Companies may wish to move employees
to work in a particular store for the day. Is there
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not a lack of equality in protecting the rights of the
individual or, indeed, of the families of staff?

Mr Stewart Maxwell (West of Scotland) (SNP):
Bruce Fraser said in his opening remarks that
Scotland had two traditional holidays: Christmas
day and new year’s day. I agree that new year’s
day has been a traditional holiday in Scotland
almost for ever—certainly since long before I was
born—but Christmas day is a relatively recent
holiday for Scottish workers. I have worked on
Christmas day and my father always worked on
Christmas day. It is only in the past 20 or 30 years
that it has become a normal holiday. It is not true
to say that both days are normal, traditional
Scottish holidays.

Bruce Fraser: You may think that there is a lack
of equality, but that lack has not shown up in
dealing with Sunday trading. Therefore, why
should there be a lack of equality when dealing
with Christmas? Some employers with smaller
stores have opened at Christmas in the past. They
ask for volunteers and they usually get them; if
they do not, they do not open the store. We have
negotiated with employers that if they do not get
volunteers, they do not open. Unfortunately, with
the larger stores, it is increasingly difficult to get
enough staff to staff the stores and that means
that they get into compulsion, which definitely
affects family life and how people celebrate.

Bruce Fraser: It is to do with both. We would be
quite happy for all the stores to close. If Parliament
decides that it wants all the stores to close, that is
fine, but we made the concession that smaller
stores supplying essential services to travellers
could open. If that is a problem and Parliament
decides that all the stores should close, I would
not object.

Bruce Fraser: I do not mind telling you that I am
60 years old and that Christmas day has been a
traditional holiday since I started working in shops
when I was 17. I worked in shops for 22 years
before I became a trade union official. From the
day that I started in the shop I had Christmas day
and boxing day off as holidays, as well as 1
January and 2 January. Christmas day has been a
holiday for a bit longer than 20 years. I know of
people who had the Christmas day holiday before
I started working. My colleagues, who were older
than me, advised me, as a 17-year-old, that I
would be off at Christmas and new year and that
the shops would be closed.

Jeremy Purvis: The issue is whether
Parliament should say that all the stores could
stay open, but not force staff to work.

Mr Maxwell: Do the representatives of the retail
consortiums have a different memory from Mr
Fraser?

Bruce Fraser: That would not work. If I picked
you up right, you are saying that employers would
not force staff to work. Are you talking about the
large stores?

Fiona Moriarty: I did a bit of research into this. I
reiterate that we do not have an issue with
Christmas day. Irrespective of people’s culture,
background or religious beliefs, Christmas day is
ingrained in Scottish culture as a day that people
spend with their family. I understand that as
recently as the 1960s, Christmas day was a
working day throughout Scotland.

Jeremy Purvis: So the issue is more to do with
compulsion than the size of the stores.

Jeremy Purvis: Any stores.
Bruce Fraser: Our experience of voluntary
codes—

Mr Maxwell: That is the only point that I was
making. Mr Fraser called Christmas day a
traditional holiday.

Jeremy Purvis: I am sorry to interrupt you,
because that is rude, but I was talking about the
law. You said that Parliament might say that all
stores should close. The flip-side is that
Parliament might say that all stores could open,
but that the law would say that employers cannot
force employees to work.

A couple of panel members referred to the
difference between customer-facing staff, who
would, in effect, be banned from working, and
those who work behind the scenes. What about
those who, in effect, do both? I used to work in
retail. Some days I worked in front of house, if you
like, and other days I worked behind the scenes.
At weekends and on Sundays I worked behind the
scenes and on Christmas day I would work in
preparation. Would the worker or the job be
defined in the legislation?

Bruce Fraser: That would be difficult to enforce.
There are subtle, and not-so-subtle, ways of
making sure that staff work. The Shops Act 1950
prevented shops from opening on Sundays, but
the shops just thumbed their noses at that and
started to open, which prompted the Government
to hold an inquiry into the matter, which ended
with the Sunday Trading Act 1994.

Kevin Hawkins: I will answer that, and Bruce
Fraser may also want to comment. As the
convener has rightly pointed out, the bill does not
regulate employment; it regulates trading hours. It
would prohibit shops above a certain size from
opening, but it would not prohibit from working the

The Convener: We should remember that the
bill is about trading, not details of employment. Did
you want to ask something, Mary?
Mrs Mary Mulligan (Linlithgow) (Lab): Not yet.
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staff who needed to be there in order to get the
store ready for the following day, and those staff
might be employed on the sales floor the following
day, and might have been employed on the sales
floor that day if the store had been allowed to
open. Does that clarify the matter?

2620

to work. There have been instances where some
stores have already opened on new year’s day.
One major retailer has opened stores on new
year’s day for the past two or three years and has
maintained that it has no problem in getting staff,
but that flies in the face of the fact that USDAW
has had hundreds of phone calls from the staff of
that same retailer asking what they can do,
because they have been put under pressure to
work and, in some cases, quietly threatened with
dismissal. For example, we know of one key
holder, a manager supervisor, in that large
company, who was told quite bluntly, “If you don’t
work, you will be dismissed.” There is definitely
pressure on people to work, whether behind the
scenes or at the counter facing the customers.

Mr Maxwell: Yes.
Kevin Hawkins: I will not take up much of the
committee’s time, but I would like to clear up a
little bit of confusion that might have arisen in the
minds of members as a result of Bruce Fraser’s
remarks about the Sunday Trading Act 1994. The
1994 act, in which I was very much involved
through the Shopping Hours Reform Council, was
a compromise. Many concerns were expressed by
the representatives of small shops and also by the
churches about Sunday trading, and at the end of
the day the bill recognised the position of small
shops by exempting shops under 3,000ft2 from the
six-hour restriction, so they can open for as long
as they like. The six-hour restriction applies to the
big shops.

Fiona Moriarty: A responsible retailer realises
that its key asset is its staff. We need a motivated,
committed, well-trained, dedicated workforce,
because they are our forward face to the
customer. Bruce Fraser has already clearly
articulated the fact that, if you are managing a
store on Christmas day, the number of staff you
need to set up the store for boxing day is nothing
like the number of staff you would need if you
were manning a full operation.

The 1994 act also gave every employee the
right to opt out of working on a Sunday. That right
was exercised by a significant number of
employees, and we have had very little difficulty in
recruiting people to work on a Sunday since then.

Negotiation is involved in arranging attendance
at work on Christmas day or new year’s day. If
people work on one of those days, the chances
are that they will get double or triple time or time
off in lieu. Alternatively, there may be some
arrangement whereby people who come in on
Christmas day or new year’s day are given
Christmas eve or new year’s eve off. We need to
negotiate to ensure that we have a happy
workforce because our workers are the people
who act on our behalf on our shopfloors.

Bruce Fraser has referred twice now to a
voluntary code of practice. That is not on the table
for the simple reason that the Office of Fair
Trading ruled that it would be contrary to
competition law.
Colin Fox (Lothians) (SSP): I am glad that we
can all agree that Christmas is now a holiday,
irrespective of whether it was one in the past.
However, I suspect that a lot of today’s
proceedings will focus on the new year’s day
distinction that the employers wish to draw us
towards, so I wonder if you can shed some light on
my perception that there already appears to be
significant pressure on people to work on
Christmas day behind the scenes, preparing for
boxing day sales. Stewart Maxwell may have
highlighted the fact that Christmas day used not to
be a holiday, but it is a holiday now. Is it the case,
though, that workers are already under some
pressure to work on that day, even if the shops are
not open?

14:30
Karen Whitefield (Airdrie and Shotts) (Lab):
Mr Hawkins mentioned that he was a member of
the Shopping Hours Reform Council. Did the
council say that people who chose to engage in
Sunday working should always be paid at double
time?
Kevin Hawkins: No, we did not say that. At the
time, Sunday trading was new and no one knew
how it would work in practice in different locations
and different sizes of store. In recognition of the
fact that existing employees who did not exercise
their right to opt out would be expected to work on
Sundays as the store required, an offer was made
in good faith to USDAW and to those involved that
payment at double time would continue to be
offered as an incentive to staff to work on
Sundays. Since 1994, however, a significant
number of staff have been taken on who are
contractually obliged to work on a Sunday as well
as on a Saturday. They have done that freely. As I

Fiona Moriarty: Are you addressing that
question to us?
Colin Fox: I am addressing it to all the
witnesses.
Bruce Fraser: There are pressures on staff to
work that day. Not so many people are required
behind the scenes for filling shelves and getting
stores ready as would be required if the shop were
open, but pressure is undoubtedly still put on staff
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said, we have no problems recruiting staff to work
on a Sunday. I say that as someone who had nine
years’ experience in Safeway and six years’
experience in WH Smith.

employs no Sunday workers who could take over
from us.
The Convener: I want to move on very slightly.
Is there any evidence that larger stores would
want to open on Christmas day?

Moving the discussion on a little, if I may, I want
to point out that the bill is about regulating trading
rather than employment. That being the case, we
should talk a little bit about what Scottish
consumers want because they are fundamental—

Fiona Moriarty: Absolutely not.
Kevin Hawkins: No.
The Convener: Is USDAW aware of any
evidence?

The Convener: We will come back to that.
Karen Whitefield: I want to follow up my
question. I asked whether the Shopping Hours
Reform Council suggested that workers would be
paid at double time—

Bruce Fraser: There is no hard evidence for
that. However, many of the big retailers gave the
same assurances about Sunday trading, and we
know what has happened with that.

Kevin Hawkins: Many were paid at double time.

Bill Butler (Glasgow Anniesland) (Lab): Good
afternoon, ladies and gentlemen. My first question
is for the Scottish Retail Consortium. In the SRC’s
opinion, what would be the economic impact of the
bill if it was successfully enacted?

Karen Whitefield: However, within 12 months
of the retailers getting their way, Asda broke the
agreement.
I would be interested to know whether, in the
experience of Scotland’s shop workers, it is
common practice for people to receive premium
payments for working on a Sunday. Will Ms
McHugh tell us a little about her experiences as a
shop worker?

Fiona Moriarty: I can answer the flip-side of
that question by talking about the potential value
of trading on new year’s day. I guess that that
represents the potential loss.
Bill Butler: Can we be given some figures on
what that loss would be?

Kevin Hawkins: If I may, I will answer briefly the
question that was put to me. I cannot answer for
Asda or any retailer other than those that I worked
for. When I joined Safeway in 1995, staff who
were in post on 1 January 1994 and who were
therefore existing employees in terms of the
Sunday Trading Act 1994, were still being paid a
premium. Over time, the number of those staff has
diminished. They have been replaced by staff who
are contracted to work on a Sunday. The premium
payment has been phased out in that sense, but it
was phased out not as an act of bad faith but
because of the progression of time and staff
changes.

Fiona Moriarty: As detailed in our written
evidence, the figures are anywhere between £56
million and £88 million. There is a caveat to those.
Obviously, not many stores currently trade on
Christmas day and new year’s day, so we have
used figures from our Scottish retail sales
monitor—which we developed with the Royal Bank
of Scotland and the University of Edinburgh to
provide month-on-month, year-on-year calculation
of the value of sales in Scotland—along with
footfall measurement and the Executive’s retail
turnover figures for the period of the December
bank holiday. The figures represent our best
guess—that is all that they are—of the potential
trade that could result if more stores opened. We
believe that a large proportion of that would be
tourist spend rather than displaced spend.

The Convener: I think that Karen Whitefield’s
question was also directed at another witness.
Karen Whitefield: I asked Ms McHugh what her
experiences were as a shop worker.

Bill Butler: I understand that the figures are an
approximation. They vary between, at the low end,
£56 million and, at the high end, £88 million.

Liz McHugh (Union of Shop, Distributive and
Allied Workers): What Mr Hawkins said is not the
case for my company. We do not employ Sunday
workers. We work five days over seven, with
Sunday as a normal working day. People get time
and a half for working on Sundays, but it is difficult
to get people to work on a Sunday. The opt-out
clause is a great law. However, in my case—I
work with four other people in a management or
supervisor job—if I were to opt out, the others
would be under more pressure to work on
Sundays, so I cannot and would not opt out. Other
people in our company opt out, but the company
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What is USDAW’s view on the economic impact,
if any, that the bill would have?
Bruce Fraser: Frankly, I doubt that it would
have the economic impact that Fiona Moriarty
suggested. The figures to which she referred are
very much a guesstimate. I would be interested to
know if they take into consideration the amount
that would not be spent on 2 January. How much
of the total would simply be a transfer from 2
January to 1 January?
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We believe that, when visitors come to this
country, they come with a certain amount of
money to spend. Visitors come, in increasingly
large numbers, every year. Many of them come
year in, year out, so they know when the shops
are closed. They have a limited amount of money
to spend and they currently spend it on 2 January.
We do not believe that extra money would be
spent on 1 January and that the sales on 2
January would be maintained at the same level.
There would be a trade-off between 2 January and
1 January.

2624

Executive. We had to make a certain assumption
in the figures, but they are correct and I would be
happy to provide the rationale for the methodology
to the committee clerk.
The main point is that there would be displaced
spend from local spend, by which I mean spending
by Scottish shoppers in Scottish shops. If a person
could not shop on new year’s day, they could go
into town and spend their money on 2 January, 3
January or 4 January. However, the value of the
tourist pound should not be underestimated. If the
tourist pound is not spent in Scotland, it is gone for
good. I will not labour the point, as I know that
VisitScotland—a representative of which the
committee will speak to later—feels strongly about
the matter.

Bill Butler: Does USDAW take the same
position on the issue as the member in charge of
the bill, who argues that we are talking simply
about displacement or cannibalisation of spend?

Bill Butler: Thank you for your explanation and
clarification. However, it is obvious that you
deprecate the use of the word “guesstimate”. Do
you prefer the word “approximation”?

Bruce Fraser: Yes.
Fiona Moriarty: We would take issue with
that—
Bill Butler: Does Bruce Fraser have anything
else to add on USDAW’s position on the economic
impact of the bill?

Fiona Moriarty: Yes. That word is fine.
Bill Butler: Thank you.
Colin Fox: With your indulgence, convener, I
wonder whether I could recap? The SRC is, in
effect, saying that large shops have no plans to
work on Christmas day because there is no
consumer demand for them to do so and therefore
no money in doing so.

Bruce Fraser: I have nothing to add on that
particular question.
Bill Butler: Did Ms Moriarty want to respond to
that point?
Fiona Moriarty: I take issue with the word
guesstimate.
We
have
had
to
make
assumptions—[Interruption.].
The Convener: While the fire alert continues, I
will suspend the meeting until we find out what
exactly is happening. I do not want to risk
anybody’s life or limb.

I understand that the figures are guesstimates
and approximations, but we are saying that there
is between £56 million and £88 million in opening
on new year’s day in Scotland, which is either
displacement potential or tourist money. Is that
right?

14:38
Meeting suspended.

15:00
Kevin Hawkins: Yes.
Colin Fox: I will ask about the experience of the
wider festive period, not just Christmas day and
new year’s day. Will you give us a picture of the
circumstances that retail employees face at that
time of year? How do the conditions and stress
that staff are under change at that time of year?
We all have the impression that it is a much more
hectic time of year, that there is a great deal more
spending and that a great deal more stock goes
through retail units. The Scottish Low Pay Unit
says in its submission:

14:57
On resuming—
The Convener: I recommence the meeting and
ask Bill Butler to put his question to Fiona Moriarty
again. She was in mid-sentence.
Bill Butler: I will attempt to do so.
Ms Moriarty, you were saying just before the
unexpected suspension that you object to the use
of the word “guesstimate” in relation to the SRC’s
figure of between £56 million and £88 million.
Would you prefer the word “approximation”?

“Retail workers have come under increasing pressure to
work throughout the festive season”

and that they are not universally

Fiona Moriarty: I would be happy to provide the
committee with the relevant methodology, which is
sound and based on figures that have been
verified by the Royal Bank of Scotland, the
University of Edinburgh and the Scottish

“being awarded the enhancements such as additional pay
or time-off-in-lieu”

that have traditionally been available. Will you
paint us a picture of the circumstances that the
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retail trade faces at that time of year, not only on
the days that are the bill’s focus but in the twoweek period of Christmas and the new year?

interests and pressure from their managers? Are
you comfortable that they can make the decision
that is in their best interests?

Liz McHugh: I can speak only for my company.
I work for a grocery company, so I hope that there
is not a great demand for bread and milk on
Christmas day and new year’s day. However, the
lead-up to Christmas day is tremendous. It is not
only a one-week or two-week lead-up; it is the
whole month. No one in my company is allowed to
take any holidays in December and, in the week
before Christmas, supervisors and managers are
not allowed a day off—they take the day off
previous to the event—so, by Christmas eve, we
are on our knees and have worked ourselves right
into the ground. The pressure to get the stuff on
the shelf and out to the customers is tremendous.
The last thing that we want to do is come into work
the next day or the following day—we look forward
to the time off. No extra staff come into our shop to
help out and our shop works hard as it is every
week. It is difficult to get to the end of the week.
There are areas of the store that are vastly
undermanned, but no more staff will be brought in
because profit has to be made.

Fiona Moriarty: I covered that point a little bit a
wee while ago. No responsible retailer will force
their members of staff to work; it is about
negotiating a situation in which the employee and
employer are happy. The next panel of witnesses
contains retail employers, whom I am sure will go
into a little more detail about how they manage the
relationship with their staff.
Kevin Hawkins: The matter is one for
committee members to quiz retail representatives
on, because they can speak directly about their
approach to the issue.
One pressure that has not been mentioned—
which can be experienced by all employees at any
time of year, but particularly in the run-up to
Christmas, when extra trading hours are normally
available to employees who want them—is the
pressure to maximise earnings. Like everybody
else, employees want to spend more money at
Christmas, which is why some people want to
work on a Sunday or would work on new year’s
day.

I doubt whether people would volunteer to work
Christmas day and new year’s day, so I am
concerned about who would have to volunteer.
Although my children are 28 and 22, they are still
my children, I am still a working mother and I still
want to sit and have a meal with my family, not
only on Christmas day but on new year’s day. It is
not a priority for me to sell somebody bread and
milk. That is just how I feel about it.

Bruce Fraser: The committee should not just
put the question to the retailers, as Kevin Hawkins
suggested. We know what the retailers will say,
because they say it in their submissions: they ask
for volunteers and give premium payments.
We heard from Liz McHugh that pressures exist
on staff. We in the trade union know that those
pressures extend to people being forced, in one
way or another, to work extra hours in the run-up
to Christmas, which is a strenuous time. When
companies have experimented with opening
stores on Christmas day or new year’s day, we
have always received calls from their staff saying
that they do not want to work and would rather be
with their families, but that their employer is putting
pressure on them to work.

Fiona Moriarty: Mrs McHugh makes a
compelling argument. Anybody who works on the
shop floor in November, December and January
knows that those months are the busiest time of
the year. We cannot get away from the fact that up
to 60 per cent of annual sales go through stores in
those three months, but that is no different from
the situation for bars, pubs, clubs or restaurants.
To return to the argument about the difference
between large and small retailers, we need to
think about why we are willing to apply the bill’s
trading restriction only to larger retailers and not to
smaller retailers. By definition, we are saying that
the people who work extremely hard in smaller
shops will not be afforded the same protection as
those who work in larger shops.

I will describe an incident that was brought to my
attention recently—unfortunately, I cannot give the
committee a name, because that would cause all
sorts of trouble. A supervisor was told that she had
to work on new year’s day. When she said that
she would not, she was told not that she would be
dismissed, but that the hours for which she was
contracted—which suited her family care—might
not be available after the new year if she did not
comply with the request to work on new year’s
day. That was all said behind closed doors
between her and her manager, so there were no
witnesses. We have mentioned pressure on
families and so on. As in other industries, many
people who work in retail have commitments to
look after children, elderly parents, sick parents or
sick children. The lady who was involved in that

Colin Fox: I will take things forward rather than
back. Earlier, you rightly highlighted the
importance of having a motivated workforce. I am
sure that we all agree with that, but what happens
to somebody’s motivation when there is a conflict
between their family, health or tiredness and the
company? Do the employees in the industry have
a perfectly free choice if they are in a bind
between their long-term health or their families’
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Fiona Moriarty: Kevin Hawkins may have a bit
more information than I have about that. I do not
have figures for the volume of seasonal workers.
There will be an influx of students and short-term
workers from around the end of November until
the beginning of January. If the convener and the
member would like me to do so, I can go away
and examine that group as a proportion of the total
workforce.

situation had such commitments, but she was told
that the hours that enabled her to meet those
commitments might not be available. Such
pressures are exerted.
Colin Fox: We are talking about the industry,
and the importance of having a happy workforce
has been mentioned. Does your union have
collective bargaining agreements with all the big
retailers that we have talked about?

Colin Fox: I would be obliged.

Bruce Fraser: We have agreements with most
of the main high street names—the big retailers.
The agreements have covered working during
unsocial hours and on customary holidays and
Sundays, and those agreements were negotiated.
However, Kevin Hawkins and I have referred to
the Sunday Trading Act 1994—I am sorry to use
the example of Sunday trading again. When that
act was passed, employers assured us that the
agreements would stand the test of time. The
agreements did not specify that there should be
double time on Sundays for existing employees
but not for new employees; the agreements as
negotiated with the unions simply specified a
premium payment—in most cases, double time—
for working on customary holidays or Sundays.
That applied to all workers—full-time and parttime, new and old. However, very soon after the
act that allowed Sunday trading was passed—
within 12 months to two years—employers started
to say that they would no longer abide by the
agreements and that they wanted to pay single
time or something less than double time for
working during unsocial hours. We had
agreements, but getting employers to stick to them
was difficult.

The Convener: We would be grateful if you
could send that to the clerks when you can.
Jeremy Purvis: I would like to ask Liz McHugh
about the level of work in the build-up to that time
of year. I would have thought that the whole
fortnight leading up to Christmas is really busy.
Liz McHugh: It is more like the whole month.
Jeremy Purvis: Is it different for colleagues who
work in hotels and bars or in a Tesco Metro rather
than a Tesco store the size of the one in Dalkeith?
I would have thought that the pressures on retail
staff would be no different to the pressures that
other workers are under, but there are exemptions
under the bill. Would there be a difference for the
workforces?
Liz McHugh: I do not know whether there would
be a difference, but if I chose to work in a
restaurant or a bar I would know the hours that I
would have to work and I would know that I would
have to cater to the population’s leisure time, so
that would dictate that I would be working when
most people were not. I would not expect to be
working Christmas day and new year’s day to sell
groceries, in my case, or to sell a sweatshirt, if I
worked in Debenhams.

The Convener: I think that the question was
more about current agreements. Do you have
current agreements, as opposed to agreements
going back to when the Sunday Trading Act 1994
came into force?
Bruce Fraser: Yes, we do have current
agreements with those same retail companies. I
was trying to illustrate the fact that they are now
not offering double time. They used to offer double
time under those agreements, but the agreements
have now been devalued so that, in most cases,
they are paying only single time. However, we
have negotiating rights with those employers.

Jeremy Purvis: If you went to work for a
company that said it would open on Christmas day
and you were aware that it had that policy, it might
not be able to force you to work but you would be
aware that it would be open. That would mean that
it was exactly the same as an hotel—you would
know before you did the work. I was struck by your
comment that people would know that it was
happening. The issue is not that the pressures are
any different, but that people would know that it
would be happening.

Colin Fox: With your indulgence, convener, I
would like to ask the Scottish Retail Consortium to
enlighten us about the number of people who are
taken on. What figures are there for people who
are taken on as seasonal workers, rather than
normal employees, during the festive period? Is it
standard practice for those seasonal workers to
receive premium rates, compared with normal
workers?

Liz McHugh: I might choose not to work for a
company that might open on Christmas or new
year’s day, and that would be a choice that I made
in deciding to work where I work. I could have
become a carer, and I would not be able to walk
away from the person I was caring for on
Christmas day, so I would expect to work that day.
However, I do not expect to work on Christmas
day in the industry that I am in.
Jeremy Purvis: I do not know what company
you work for or how large it is, but I return to the
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The argument that there is a fixed budget—that
people come in with only so much money to
spend—was used extensively during the Sunday
trading debate. It was argued that Sunday trading
would simply spread trade more thinly over the
rest of the week. It did not happen in that way.
Much Sunday trading was and is incremental. It is
on top of a retailer’s trading during the week,
because retail spending has grown. If we give
people more opportunity to spend, more choice
and more freedom, many of them will respond.
That is what the bill is trying to stop. It is trying to
deny people the freedom to choose.

question of whether there is a difference between
working in a Tesco Metro, which will be exempt,
and working in a larger Tesco store, which will not
be exempt. There could be quite a big inequality,
could not there?
Liz McHugh: There could be a big inequality,
but a small Tesco might find that it has enough
volunteers, whereas I know for a fact that there
would not be enough volunteers to work in the
store that I am in.
Mrs Mulligan: I am grateful to the convener and
to members for allowing me to join the committee
today. I should start by drawing members’
attention to my entry in the register of members’
interests, from which they will see that I am a
proud member of USDAW.

Mrs Mulligan: Your answer dealt with more
than my question, but I will try to keep my
supplementary succinct. Are you suggesting that
relatively few retailers will seek to open on new
year’s day? How do you feel about representing
members of the British Retail Consortium that do
not want to open on new year’s day but feel that
they are being pressured into doing so for
competitive reasons, because if they do not pick
up business on that day they risk losing it not just
then but on other days?

I will start by asking Ms Moriarty or Mr Hawkins
a question. You have accepted the principle that,
at this stage, none of your members wishes to
open on Christmas day, but can you give us any
indication as to how many of your members are
seeking to open on new year’s day?

Kevin Hawkins: There is a non sequitur in the
question.

15:15
Kevin Hawkins: In the past year or two, one
major department store and two or three
supermarkets have opened on new year’s day, in
locations where they think there might be sufficient
consumer demand. They have been surprised by
the level of demand, which has exceeded
expectations in almost every case. That might
encourage them to open more stores—again in
selected locations—on new year’s day. If there is
a general realisation among larger retailers that
there is considerable potential consumer demand
from either tourists or existing consumers in
Scotland, there might be some selective opening
over the next few years.

Mrs Mulligan: What is it?
Kevin Hawkins: The great majority of the
members whom we have consulted in Scotland
would like to have the opportunity to open on new
year’s day—not Christmas day—those stores
where they think there is sufficient consumer
demand. There is no conflict between big and
small retailers. Although one retail federation
representing smaller businesses supports the bill,
two—the British Hardware Federation and the
Horticultural Trades Association—oppose it. The
issue is whether retailers perceive that there is
consumer demand to which they could respond.

Experience with the Sunday Trading Act 1994 is
probably relevant to some degree. Many people
do not change their shopping habits quickly. It
takes time for different hours and trading regimes
to become the norm. Sunday is the best trading
day for some of our larger supermarkets south of
the border, but that is not the case for everyone.
Much depends on the local situation and local
consumer demand. Plenty of small to mediumsized retailers, as well as some larger ones in
more rural locations south of the border and in
county towns, do not bother opening on a Sunday,
for the simple reason that they do not think that
there is sufficient consumer demand. I do not
believe for one moment that every retailer in every
location in Scotland will open on new year’s day. It
will be nothing like that. Retailers will be very
selective and will take a toe-in-the-water, suck-itand-see approach, to find out where the demand
is and whether it is likely to continue.
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Mrs Mulligan: So you do not believe that some
of your members would be under pressure to open
just because of competition.
Kevin Hawkins: It is for individual retailers in
specific locations to make a judgment on that
matter. That has happened in response to the
Sunday Trading Act 1994 over the past 10 years. I
will repeat what I said earlier: the 1994 act has not
meant that every shop in every location south of
the border opens on Sundays—far from it. The
same will apply to trading on new year’s day in
Scotland. It will be selective and will happen only
where there is sufficient consumer demand.
Retailers are in business to respond to consumer
demand. If they do not do that, they will not have a
business.
Bruce Fraser: I am interested in the theory that
when shops open longer, more money magically
appears. I have never been able to get a retail
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consortium or anybody else in retailing to tell me
where that money comes from. I know exactly how
much money is in my wallet at the moment. It does
not matter for how many hours or days a shop
opens, I will spend only that amount of money,
because I do not have any more. Kevin Hawkins
has drawn on statements from his members, but
some of his members have consulted USDAW
and told us bluntly that although they do not want
to open on Christmas day or new year’s day, they
would be under tremendous pressure to do so if
their competitors opened on those days, so they
would have to consider opening. That is different
from what Kevin Hawkins said.
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are family-owned stores that are staffed by those
families. We have no desire to stop such people
from running their small businesses in that way.
However, it is a peculiar argument that the law
could not be policed and that retailers would do
what they liked.
The Convener: Jeremy Purvis may ask a small
question, if it is on that point.
Jeremy Purvis: It is on precisely that point. I am
trying to find the letter that the committee received
from Glasgow City Council, which raises a
concern about the bill, because I wonder what
USDAW’s view is. I am trying to find it so that I can
quote it accurately, but it concerns those from
ethnic minorities or other groups who would not be
exempt under the law and who might be
discriminated against. Have you seen that letter
and, if so, do you agree with Glasgow City Council
on the matter?

The serious question that the committee should
consider is whether we want to change
fundamentally the Christmas and new year
celebrations by allowing more and more stores to
open. If one or two stores open, others will do so,
because of the pressure and a snowball effect. No
doubt not all of them would open—I do not
disagree with Kevin Hawkins on that—but more
and more stores would have to consider it
seriously, although, as they have told us, it would
be against their better judgment to open.

Bruce Fraser: I have not seen the letter, so I
cannot comment on it.
Jeremy Purvis: If we provided you with the
letter, could you come back to us with a view
about it?

Mrs Mulligan: I want to pick up on an issue that
my colleague Jeremy Purvis has raised several
times about the discrimination between small and
large stores. Is it the view of USDAW and the SRC
that the bill would be better if we removed the
break-off point of 3,000 ft² and just had an acrossthe-board rule that nothing could open?

Bruce Fraser: Yes, certainly.
The Convener: I should point out to all
witnesses on the panel that if after they leave they
feel that they could write briefly to us about
something that would help our deliberations, we
would be willing to receive it.

Fiona Moriarty: That would help consumers,
because they would not be confused—they would
know that, on Christmas day and new year’s day,
they would not be able to purchase anything from
small or large stores. However, I still think that the
major inconsistency and flaw in the bill is that it
would afford rights to retail workers that would not
be afforded to workers in other sectors.

Karen Whitefield: In its submission, the SRC
suggested that the vast majority of Scotland’s
shop workers believe that the impact of being
asked to work on new year’s day would be
insignificant. Could you tell me how you reached
that conclusion? Thousands of shop workers
across Scotland—both members of USDAW and
non-unionised shop workers—responded to my
consultation to tell me that the impact of shops
opening on Christmas day and new year’s day
was far from insignificant. They wanted their rights
to be protected.

Kevin Hawkins: If you tried to force every shop,
regardless of size, to close on those days, policing
that law would be a difficult job. Many retailers,
especially smaller ones that are used to opening
on new year’s day, would go ahead and open
regardless of the law, as happened prior to the
Sunday Trading Act 1994, when lots of shops
opened illegally, but because they were small the
authorities turned a blind eye.

Fiona Moriarty: I am not quite sure that we
used exactly that language in that way. However,
if I recall the information from our submission
correctly, it related to whether our members had
any issues about asking and finding people to
work on new year’s day. Our members reported
that they did not have any problem with staffing
levels. People in the larger stores—students, parttime staff and people who wanted to supplement
their income during what is a busy and expensive
time of the year for us all—were almost falling over
themselves to be given the opportunity to work an
extra day and receive the benefit of that, whether
that is double time, time and a half, time off in lieu
or whatever else. There are retail representatives

Bruce Fraser: Kevin Hawkins has returned to
the point that I made earlier that retailers, if they
so wish, will ignore the law, which seems a
peculiar argument. On the question whether we
would want all stores to close, our answer is,
ideally, yes. However, as I said, we have made the
concession to retailers that we will stick by the
same rules and regulations that cover Sunday
trading, partly because many of the stores that
open, with the exception of stores such as Boots,
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15:30
Karen Whitefield: I accept that the witnesses
have a particular view, but if they want to claim
that the overwhelming majority of people demand
to be allowed to work on new year’s day, they
must be able to substantiate that claim and they
have not yet been able to do that.

on the panel after this one, who, I am sure, will go
into more detail on that.
Karen Whitefield: Can you see why I might be
confused? If people are falling over themselves to
volunteer to work on new year’s day, why did that
point of view at no point show up in what was an
extensive consultation? The number of people
who reported a great desire to work on new year’s
day was limited. If the numbers are so great and
overwhelming, surely that view would have been
represented in the course of an extensive
consultation.

Kevin Hawkins: With respect, that is not what
we said. What Fiona Moriarty said, and what our
evidence says, is that those retailers who have
asked for volunteers have got them without any
trouble. That is not the same as saying that
workers throughout Scotland are overwhelmingly
in favour of working on new year’s day.

Fiona Moriarty: I want to pick up a couple of
issues. That was a particular campaign, which was
well organised by you and USDAW. It was a
proactive signature campaign.

Karen Whitefield: If we consult the Official
Report, we will be able to check the language that
Ms Moriarty used.

Karen Whitefield: No, it was a consultation, to
which anybody in Scotland had the right to
respond. It was widely publicised and advertised.
My point is not about the quality of my
consultation—it will be for the committee to decide
on that—but about why, if overwhelming numbers
of people are demanding to work on new year’s
day, that view did not feature in the consultation
response.

I have a specific question about your voluntary
code of conduct, which is why I asked about the
people who want to volunteer to work. How do you
expect your members to operate should they be
unable to obtain sufficient numbers of people to
open their stores?
Fiona Moriarty: Are you asking about the
voluntary code or about manning issues?

Fiona Moriarty: Sorry, I was confused. I thought
that you were talking about your signature
campaign. As I understand it, many of the
responses to your consultation were from
individuals who were probably union members
anyway. A vast majority of the respondents who
did not support your proposals were retailers. If
you want to play a numbers game, you are right
that far more respondents to your consultation
supported your proposal than opposed it.

Karen Whitefield: I am asking about your
voluntary code, which you have suggested as an
alternative to the proposal in my bill.
Fiona Moriarty: As we all know, the issue has
been debated for a number of years. We wanted
to work with the union and you to show that, as an
industry, we are willing to talk about what is an
important issue. We put forward the notion of a
code to show that the sector understands that
whether companies trade on Christmas day and
new year’s day is an emotive issue. As Kevin
Hawkins mentioned in his opening remarks, we
have now put the code to bed because you made
it clear that you felt that it was illegal and the union
was not prepared to run with it either.

Kevin Hawkins: We should be careful about the
results of so-called opinion polls and campaigns in
which people are approached and asked “Do you
support this?” or “Are you against that?” in an
emotive way that almost prompts the answer. At
the end of the day, people will vote with their feet.
The issue for both consumers and employees is
what happens in practice if the bill is defeated and
workers are allowed to work and stores are
allowed to open on new year’s day. Objections
were reported from both employees and
consumers, who are also alleged to be against
opening, but I know from many years’ experience
that what consumers say in response to an
opinion poll or consultation and what happens in
practice are rather different.

Kevin Hawkins: More to the point, the OFT has
declared that it would be contrary to the
Competition Act 1998. The idea of a voluntary
code is a non-starter, so I do not know why we are
still discussing it.
Karen Whitefield: We are still discussing it
because at the weekend I was approached by the
Sunday Herald newspaper, which told me that the
Scottish Retail Consortium had proposed it as an
option.

The Convener: As Ms Whitefield rightly said, it
is the committee’s responsibility to decide on the
quality of the consultation. We can seek further
information if we think that we need to.
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Fiona Moriarty: We did.
The Convener: I am sure that that will appear in
the Official Report. You have made your point, Ms
Whitefield.
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Jeremy Purvis: If there is a dispute, what
mechanisms exist to deal with it? We have heard
that complaints have been made about pressure
being put on employees to work on particular
days. What is the mechanism for resolving such a
complaint? I presume that if the law has been
contravened, there is legal recourse to a tribunal.
Bruce Fraser mentioned the existing agreements,
the most optimistic view of which would be that
they need work. What is the current mechanism
for resolving complaints and what is the
relationship between USDAW and the retailers?
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whether operators are small or large, although the
agreements might be a bit more complicated with
larger operators. For example, our agreement with
Tesco is substantial and requires a very thick
document. Our agreements with smaller or
medium-sized companies would cover the same
clauses, but because the companies do not have
the same levels of management, the agreement
might require a less thick document.
We have had the same complaints from
employees of all sizes of retailer. That is probably
not because the higher-level management is
bloody minded, but because there are always
rogue managers somewhere in-between who
cause the problems.

I have another brief question. I am ignorant of
what proportion of people who work in retail
USDAW represents. I see from the SRC’s
submission that 261,000 people work in retail.

Jeremy Purvis: Complaints are not received
disproportionately from employees of large
retailers.

Bruce Fraser: USDAW has approximately
36,000 members in retail in Scotland. Other
unions will have members in that sector, although I
could not specify which ones.

Bruce Fraser: No.
The Convener: I point out that we have added
on more time because of the fire alert, but I ask
members to try to be sharper with their questions.
Similarly, I ask the panel to be tight with their
answers because we would like to cover a number
of areas.

The same mechanism exists for resolving any
dispute or grievance that a member of staff has.
Built into all our agreements are dispute or
grievance resolution procedures, which the staff
member concerned and the employee would use
to resolve a dispute. The problem is that, as often
as not, staff feel that they cannot use those
procedures because they already feel under
pressure and believe that further pressure will be
put on them if they go down that route. Therefore,
we find ourselves in a difficult position. For
example, if Liz McHugh tells us that she is being
pressured to work and might lose her job if she
does not agree, we would tell her to use the
grievance procedure, but she might reply that she
is too frightened to do that—it becomes a vicious
circle.

Mr Maxwell: I have information that suggests
that approximately 11 per cent of Scottish
employees work in the retail sector. Some of the
11 per cent would be exempt under the bill—not
all the 11 per cent would be protected. Therefore,
it seems that 9.2 or 9.5 out of every 10 Scottish
employees would not benefit from the bill. The
USDAW representatives support the bill, but what
justifies the focus on the retail sector, given that
similar protection would not be available for the
other 90-plus per cent of workers who work in
other sectors?

The simple answer to your question is that
people should use the grievance procedure. They
should raise their grievance with their immediate
superior in the first instance and go through the
various stages; if they are members of a union, the
union will represent them. However, as often as
not, people are too scared to follow that
procedure, I am afraid.

Bruce Fraser: What justifies it is that opening
stores during the Christmas or new year holiday
would fundamentally change the nature of the
holiday period. We know that some factories and
particular industries close for the period—for
example, the building industry closes down. If
there was to be a general opening of stores at
Christmas or new year, they would need the
infrastructure that allows them to open and to
trade—they cannot trade in a vacuum. If the stores
open, public transport will be needed, which would
affect workers in that sector. In addition, rather
than a skeleton police force being on duty, the
normal numbers would be needed. Similarly, full
emergency services would need to be on duty
rather than the usual skeleton service. As I
understand it—I can be corrected if I am wrong—
hospitals try to get non-emergency patients home
for Christmas and new year so that they can have
reduced staffing.

Jeremy Purvis: I have a brief supplementary
question, although you might not be able to
answer it. How well grievance procedures work
might vary according to whether the employer is a
big-name retailer or a small retailer. I am thinking
particularly of mid-range operators rather than
family businesses, although from your experience
there may be no distinction between them. Is there
a pattern to the complaints that you receive that
depends on the size of the operators?
Bruce Fraser: From my experience, I would not
say that the size of the retailer is a factor. We tend
to have standard agreements, irrespective of
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All the normal back-up services would have to
be available if stores were to open at Christmas
and new year, not because retailing is dangerous
but simply because there would be more people
on the streets. Deliveries would also have to be
made. The holidays would become just like any
other trading day and the nature of the holiday
period would be changed out of all recognition.

take place. However, when those days became
normal trading days and lost their special status,
retailers stopped complying with agreements on
volunteering, premium payments and so on that
sought to protect staff—all that went out the
window. We contend that, if Christmas or new
year trading takes off in a big way, exactly the
same thing will happen. More and more shops will
open and the special nature of Christmas and new
year will be destroyed.

Mr Maxwell: I am still at a loss to understand
your view that other sectors are different and
should not be afforded the same protection. You
have mentioned the necessity for extra staff,
transport, policing and so on. What if the
construction industry, for example, decided
tomorrow that it would work through the Christmas
and new year period? The bill seeks to make it
clear that this period is special, so should not it—
or a similar bill—seek to protect those who work in
the building trade by stipulating that people should
not be allowed to build houses at this time? After
all, those workers will need transport and back-up
services. Should the bill not cover the equipment
hire firms that supply the industry with equipment
day after day?

Mr Maxwell: Thank you for your answer, but I
still disagree with your view that there is no
difference between Sunday trading and trading on
Christmas day.
In any case, Sunday trading is here and society
has moved on. From what I have seen, it has
become extremely popular with consumers and
the demand for it cannot be rolled back. How have
consumers’ rights been taken into account in your
argument? Do they not have a right to shop on a
Sunday or even on new year’s day if they so wish?
I do not understand your views on this matter.
Bruce Fraser: Let me put it another way. What
about employees’—and, indeed, society’s—right
not to have to work at Christmas and new year?
What about people’s right to a special time of year
when they can be with their families and celebrate
in the traditional way? Why should everything
come down to profit alone? Why should we turn
what happens on Christmas day, new year’s day,
Sunday and Easter into what happens out in the
street on any other day? Do we want that kind of
society?

Bruce Fraser: If the matter became a problem
for those industries, I am sure that they would find
sympathetic MSPs to introduce bills to protect
them. It is not for a retail union such as USDAW to
seek to introduce a bill that protects the building
industry or indeed any other industry. They have
their own unions. We represent and are focusing
our concerns on shop workers.
Mr Maxwell: You have made that very clear.
As you have said, you represent shop workers.
Why are you not concerned about the many other
shop and distribution workers who will still have to
work during the holiday period, even if the bill is
passed?

15:45
Mr Maxwell: What about the rights of Muslims,
people of the Jewish faith, Hindus, atheists,
students, young and single people or those on
their own who do not think that Sundays and new
year’s day are special and would be more than
happy to work on those days? Do they not have a
say?

Bruce Fraser: I thought that we had put that
question to bed, but it seems not. We are
concerned about those workers, and have
agreements that seek to protect them.

Bruce Fraser: Given that most small stores will
be open—and, with respect, a lot of them are
owned by Muslim families—the bill will not affect
them. USDAW has a policy of negotiating on
behalf of people of other religions so that they can
have time off to celebrate their special days. We
do that frequently.

Mr Maxwell: So why can you not have similar
agreements to protect workers who work on the
shop floor? I do not see the difference.
Bruce Fraser: Well, without going back and
giving you another lesson on Sunday trading—
Mr Maxwell: Sunday trading is very different, Mr
Fraser.

Maureen Macmillan: I want to sweep up one or
two outstanding matters. The bill states that a
person, if guilty of an offence, would be liable on
summary conviction to pay a fine not exceeding
£50,000. What does the panel think of that figure,
bearing in mind the large profits that retailers
make in large stores—tens of millions of sales per
annum per store? Does the panel think that such a
breach should be a criminal offence?

Bruce Fraser: It is not—
Mr Maxwell: It is very different.
Bruce Fraser: With respect, it is not different. If
you are going to ask me a question, you could at
least let me answer it. As with holidays such as
Christmas, new year and Easter, Sundays were
seen as special days on which trading should not
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became necessary to protect the holidays of
members of different faiths or get them time off
guaranteed in law, we would be happy to pursue
that on their behalf. We are negotiating with
employers at the moment, but we have not had
any serious problems so far.

Fiona Moriarty: If the bill is enacted, none of
our members will trade on Christmas or new
year’s day. We want to abide by the spirit and the
letter of the law, so there would be almost a threeline whip to all our members not to open.
Therefore, the fine is almost insignificant to our
members because they would operate according
to the law. We have an issue with the offence
being a criminal one and being policed by the
police instead of trading standards officers via the
local authority. Perhaps we can explore that more
either within or outwith this committee.

Christmas day and new year’s day have now
become holidays for the population in general
irrespective of individuals’ faith. No faith is
attached to new year.
Jeremy Purvis: In some communities, Diwali is
the same.

Bruce Fraser: We are happy with the bill as
presented. We are happy with the proposed level
of the fine and we are happy that it should be
policed in the way suggested. Our experience of
the Shops Act 1950 was that despite what their
association said, retailers were happy to breach
the law. Therefore, the offence has to be a
criminal one.

Bruce Fraser: Yes.
Jeremy Purvis: But you do not think that that
festival should be protected in law.
Bruce Fraser: I answered that point—if it
required the protection of law, we would be happy
to go down the route of trying to get someone to
introduce another bill. However, we have not had
any demand from our members of that faith to do
that.

Maureen Macmillan: You gave your views on
the bill’s definition of a large shop. To what extent
does defining excluded shops according to floor
area achieve one of the bill’s policy aims, which is
to exempt sole traders but include shops with
employees? Does the definition of a large shop do
that adequately?

Jeremy Purvis: Have you consulted?
Bruce Fraser: We have not consulted widely.
We have represented individuals and groups of
various faiths who might have had problems in
their workplaces. So far we have managed to sort
those out for them.

Bruce Fraser: I think that it does.
Fiona Moriarty: We are not going to argue with
the definition. Whether it is set at 3,000ft2 or
23,000ft2, it is still the major flaw in the bill
because it distinguishes those employees who
work in a small-format store from those who work
in a large-format store. Where one draws the
threshold is—

The Convener: Mr Purvis, we need to stick to
the business of the bill that is before the
committee.
I bring this evidence-taking session to an end. I
thank all panel members for coming along. I
repeat that if you have any short comments to
make to clarify what you have said during the
meeting—as opposed to a re-run of your
submissions—we are happy for you to send them
to the clerks.

Maureen Macmillan: It is immaterial to you.
You made that point earlier. Thank you.
The Convener: Mr Purvis had a very brief point
to make.
Jeremy Purvis: If I may—it goes back to Mr
Maxwell’s question. If I understood Mr Fraser
correctly, he said that he negotiated with the
employers of those who are not of the Christian
faith for them to have time off to celebrate their
special days. Should that right be protected by
law, because that is what the bill proposes for
employees of the Christian faith?

15:51
Meeting suspended.
15:56
On resuming—
The Convener: I welcome our next panel. I
apologise for the fire alarm; that was outwith our
control, I am afraid. I welcome Peter Betts, who is
a store manager with Debenhams, and Graeme
Ross, who is the deputy chief officer of the
Scottish Co-op. I understand that there are time
constraints for some people, so we will try to press
on. I ask members to be tight with their questions,
and if we could have tight answers that would be
helpful. I invite you each to tell us in turn why you

Bruce Fraser: I hope that I understand your
question correctly and I will explain very briefly as
the convener requested. I did not mean that we
negotiate time off at Christmas for people of other
faiths—
Jeremy Purvis: I meant time off for their—
Bruce Fraser: For their particular festivals. No
demand has been made of us to seek legislation
to protect those holidays. If there were and it
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In the bill, we happily support the regulation of
Christmas day trading but not the regulation of
new year’s day trading. As you have heard, one
reason for that is tourism. The trials in our
Edinburgh and Leith stores were very successful. I
am told that the new year’s day celebration here is
one of the biggest in the world, and a lot of tourists
just wander round the city. We feel that it would be
contrary to the Scottish Executive’s tourism policy
if retail trade in large stores were outlawed on new
year’s day.

think that retail trade should or should not be
restricted on Christmas day and new year’s day.
Graeme Ross (Scottish Co-op): Good
afternoon. We support the broad principles and
policy proposals of the bill, which would prohibit
large shops from opening on either Christmas day
or new year’s day. The board of the Co-operative
Group has taken the view that none of our shops
in the UK will open on Christmas day. Other Co-op
societies trading in Scotland, including Scotmid,
have also taken a policy decision not to trade on
Christmas day.

We already trade on new year’s day in England
and Wales with some success. What prompted
our trial in Scotland was that in England and
Wales Debenhams stores started to trade on
boxing day, which we had done in Scotland for a
number of years. The playing field therefore
stopped being level: stores in England and Wales
were working a day more than stores in Scotland.
We feel that it is only appropriate that we have
parity with England and Wales and can trade for
the same 364 days.

As you have heard, within the Scottish retail
community things are slightly more controversial
regarding new year’s day. Debenhams, for
instance, is strongly opposed to that element of
the bill. The Scottish Co-op believes that new
year’s day should not be regarded in the same
way as just any other day because new year’s day
is a special day for the people of Scotland and is
more culturally significant here than in England
and Wales. We therefore support that principle of
the bill.

Another reason for being against the regulation
of new year’s day trading is that it is unfair to
large-space retailers. We cannot see why it should
be all right for a small shop of under 3,000ft2 to
sell women’s clothing, but not all right for a big
shop, where trading would be outlawed on new
year’s day.

However, because the Scottish Co-op provides
a service at the heart of local communities, last
new year we opened 53 small stores covering less
than 3,000ft2. Those stores were selected on the
basis of their location. For instance, convenience
stores in Alness, Kingussie, Aboyne and Ballater
provided our customers and members with a
service in those fairly geographically remote
communities. We have nearly 250 stores in
Scotland, but we opened only 53 on 1 January this
year.

The bill could turn out to be poor legislation, as it
restricts only trading. This does not happen in
Debenhams, but some retailers prepare for the
boxing day sale by having staff in behind the
scenes on Christmas day. We certainly do not
support that.

Much of the debate has been about whether the
people who work on Christmas day and new
year’s day are volunteers. I stress that every
member of staff who worked in those 53 stores
was a volunteer. They were small stores, they
opened between 10 am and 4 pm and they
needed only a small number of people to staff
them. None of our 60 large stores in Scotland was
open on 1 January 2006.

Working in Debenhams on new year’s day has
been voluntary. We offer triple time, while in
England and Wales they pay double time. On
boxing day, we pay double time and they pay triple
time. As I say, it is generally voluntary. We have
not had a problem with staff in our stores. The only
occasional problems have been in very specialist
areas. In my store in Glasgow, the watch repair
guy does not want to work, so the watch repair
place is closed, and the florist does not want to
work, so the florist’s is closed. There are therefore
occasions when we have to close small specialist
parts of the store. However, in a department store
we have economies of scale and we manage very
well.

We support the principles of the bill.
16:00
Peter Betts (Debenhams): Good afternoon. I
have been the general manager of Debenhams in
Glasgow for 10 years. Debenhams has 11 stores
in Scotland and more than 130 stores in the UK,
and we have successfully traded on new year’s
day in England and Wales. Our approach to the
issue in Scotland was to do that on a trial basis.
We kicked off with three stores three years ago—
our three main tourist stores in Glasgow, Leith and
Edinburgh. That was successful, so we extended
the trial to all stores and then incorporated it as
policy last year.
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The Convener: You mentioned tourist spend in
Edinburgh and Leith last year. Can you give us
figures to show how much of the additional trade
came from tourists?
Peter Betts: No. Marks and Spencer has a kind
of measure of that with its exchange service, but
we do not offer that. All I can give you is the
anecdotal feedback that it was mainly tourists who
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came in on the day. Debenhams is part of the
SRC and I think that you heard figures earlier for
the sizeable tourist expenditure in stores and
shops.

2644

not been difficult for you to find staff either through
existing staff volunteering or through bringing in
seasonal workers. Is that fair comment?

The Convener: Mr Ross, how many of your
stores in Scotland are under 3,000ft2 and how
many are over?

Peter Betts: Yes. A lot of students will work only
on a Saturday or perhaps for a few hours on a
Sunday or a few hours on a Thursday night. They
just expand their contracts.

Graeme Ross: Just over 180 of our stores are
smaller than 3,000ft2 and just over 60 are larger.

Colin Fox: And the seasonal staff would also
get triple time.
Peter Betts: Yes.

Colin Fox: I do not know whether you were here
for the earlier session, gentlemen, but you may
have heard USDAW, the SRC and the BRC giving
us a picture of a fairly hectic time of year for
trading. They spoke of increased trading and
increased pressures on workers, who would often
be exhausted at the end of the month. If your
picture is different, I am sure that you will tell us.

Jeremy Purvis: Mr Ross, I will ask you the
same question about Co-op stores. I was struck by
your comment that a fifth of all Co-ops opened on
new year’s day. Did you have difficulty finding the
staff to do so?
Graeme Ross: We had no difficulty recruiting
staff for that day. You must remember that at any
one time in small stores of less than 2,000ft2—
some perhaps only 1,500ft2—we probably need a
maximum of three people in the branch. If we had
any difficulty with any store, we would seek
volunteers from stores in the immediate area and
staff the store that way.

The time of year that we are focusing on is
clearly important to your overall business. If the
figures that the consortiums have given us are
right, the period between November and January
accounts for between 40 per cent and 60 per cent
of the turnover of the larger retailers.
I was interested in Mr Betts’s evidence that he
pays workers triple time. I will follow up on two
issues. The first one, which you touched on in your
evidence, is how easy or difficult it is to get
volunteers. Secondly, does the decision to pay
triple time represent recognition on your part that it
is a profitable time for the business so you are
able to pay that, or do you pay triple time because
that is what you have to pay staff to get them to
give up the day at home with their family?

Jeremy Purvis: What proportion of the usual
daytime Friday staffing levels do you need to open
a store?
Graeme Ross: The minimum staffing level to
open a store would be three, depending on the
size and the trade of the store.
Jeremy Purvis: How many people would work
in the store on a typical day?
Graeme Ross: On a normal day?

Peter Betts: The lead was taken from the fact
that it was company policy to pay triple time for
working on boxing day in England.

Jeremy Purvis: Yes.
Graeme Ross: During different shifts it might be
10 or 12, but last new year we opened the stores
only between 10 am and 4 pm rather than
between 8 am and 10 pm as we do on a normal
trading day.

Colin Fox: Where did that come from? Did the
company do that because it knew that it could
afford it, or was it the rate that the company had to
pay to get people to work?
Peter Betts: It was introduced as a trial. No
undertaking was given that we would continue to
pay triple time, but the view is that we should do
so. You have heard today how that can change.
There are no firm plans to change, but I am aware
that other retailers might not pay triple time.

Jeremy Purvis: You opened your remarks by
saying that you absolutely recognise special days
and that new year’s day is a special day in
Scotland. Where is the balance between your
decision to open a fifth of your stores, where there
has been no difficulty getting staff and there has
been no pressure on them, and the fact that it is a
special day that has to be protected. You have
obviously made a policy decision that it is not
absolutely a special day that needs to be
protected, otherwise you would have made the
policy decision not to open any stores.

You asked a question about the expansion of
the workforce at Christmas. I can speak only about
Glasgow, but our workforce will expand from about
650 people to about 900. We take a lot of extra
people on, including a lot of students. When the
students break up for Christmas and the new year,
I find it easier to staff that period than some of the
late nights in November.

Graeme Ross: You must remember that the
Co-op is a community retailer, so we have a
responsibility to the communities that we serve. In
remote locations, where perhaps no other retailer

Colin Fox: So your experience in Glasgow,
which is the shop that you know best, is that it has
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is open, we need to open to serve the needs of
that community—whether it be elderly people,
people who cannot travel or whatever. That
affected our decision as to where we opened the
stores.

Maureen Macmillan: So this has nothing to do
with tourism; you want to make more money.
Peter Betts: I referred to tourism because the
better performance on the day was in Edinburgh
and Leith. In Glasgow, if you divide my gross
annual turnover by 364, you will see that my gross
turnover a day is around £130,000 a day. This
year, I will do around £90,000 on boxing day. That
is still profitable; I can break even on that.

Jeremy Purvis: Why did you not also open the
stores on Christmas day? Those needs will not
disappear on Christmas day if they are there on
new year’s day.
Graeme Ross: We took the view that Christmas
day is very much a family day. It is the one day
that our workers can get off, bearing in mind that
we trade seven days a week.

Maureen Macmillan: Okay, but your main
preference would be for all the shops along
Princes Street in Edinburgh and on Buchanan
Street and Sauchiehall Street in Glasgow to be
open on new year’s day just as they are on a
normal trading day.

Jeremy Purvis: So there is a difference
between new year’s day and Christmas day.

Peter Betts: Yes, that would be of benefit. It
would give critical mass and choice; people would
come out.

Graeme Ross: Yes. The board decided that
nowhere in the United Kingdom would stores be
open on Christmas day.

Maureen Macmillan: Do you really think that
that is what people in Scotland want to see on new
year’s day?

Maureen Macmillan: I wonder whether we
could retrace our steps a wee bit, Mr Betts. You
talked about opening three of your stores on new
year’s day and said that it was very successful.
What do you mean by successful? I assume that
you mean that you made more money on the day
than it cost to open the stores, even although you
had to pay your staff triple time.

Peter Betts: Well, people are happy to work on
new year’s day. As the committee heard earlier,
we have to be customer centred. We also have to
be staff and shareholder centred but, first and
foremost, we have to be customer led.

Peter Betts: Yes. Our rent and rates are fixed.
Rent on large-space retailing is less of an issue in
this respect.

Maureen Macmillan: Would you like to see
trading on Christmas day as well?
Peter Betts: No.

Maureen Macmillan: Would you still be so
successful if all the other shops on Princes Street
or all the other stores in Glasgow were to open at
the same time.

Maureen Macmillan: Why not? What is the
difference?
Peter Betts: Again, there is no evidence that
people would come out on Christmas day. Life
moves on. There is now a far greater reverence
for Christmas day than there is for new year’s day.

Peter Betts: We would be more successful.
Maureen Macmillan: More people would spend
money in your store than elsewhere.

Maureen Macmillan: You are not thinking about
opening two or three stores to see how they do.

Peter Betts: Yes. The boxing day sale is the
biggest day in that week. Stores in Scotland have
opened on that day for a while and in England
they watched what we were doing quite enviously.
As I said, in 2004, England started to trade on
boxing day. Now, takings on boxing day are up as
a proportion of the week’s takings—that happened
quite quickly. I think that most retailers in England
and Wales have now joined the boxing day trading
crowd.

Peter Betts: On Christmas day?
Maureen Macmillan: Yes.
Peter Betts: No. The tourist opportunity is not
really there. As I said, we have to work with our
workers—
Maureen Macmillan: I am sorry to interrupt, but
is this really about taking up tourism opportunities
or maintaining a reverence for Christmas?

Maureen Macmillan: So, this is really about
starting the sales a day earlier.

Peter Betts: It is about both. Part of the market
is tourism and then there are the people who like
to come out and shop. The one big thing about
shopping that has changed over the past 10 or 15
years is that it has become more of a leisure
pursuit. People like to come out, have a stroll and
shop. We work hard to make the retail
environment much more exciting.

Peter Betts: Yes. That has always been the
case for us, in England as well as in Scotland. I
am convinced that if more retailers did it, we would
get up to the same levels that we enjoy in England
and Wales. Although the day is successful for us,
it is not yet as successful as it is in England and
Wales.
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Maureen Macmillan: Do you want to say
anything on whether it would be beneficial to have
all shops open on new year’s day, Mr Ross?

2648

stores in communities such as Inverness not to do
so well.
Bill Butler: Was that the case?

Graeme Ross: On a personal note, I think that it
would not. From the business point of view, I stand
by what was said earlier, which is that we still
believe that new year’s day should be regarded as
a special day for Scotland. I see no need for all
retail outlets to open.

Peter Betts: Inverness did better than Leith.
Bill Butler: What proportion of your sales
originates from visitors, by which I mean the
VisitScotland definition of visitors as people who
spend one night or more in Scotland? Have you
broken down the figures?

Bill Butler: Good afternoon, gentlemen. I have
a few questions for both of you. I put them as a
reluctant shopper.

Peter Betts: No. In the second year of new
year’s day opening, the figure was £280,000.
From anecdotal feedback I received—we do not
have the systems to monitor it—I would suggest
that about 60 per cent of that £280,000 was from
tourists.

Members: Really?
Bill Butler: In fact, saying that underestimates
my aversion to shopping.

Bill Butler: Would you accept the argument of
the member in charge of the bill that that was
because of displacement, or spreading it thinly?
Would you argue, as Mr Hawkins did, that that
was incremental, in other words extra business
generated?

Mr Ross, you said that the Co-op’s position is
that 60 of your large stores are not open on new
year’s day. What would happen if other large
stores were to open on new year’s day? I am
thinking not only of Debenhams doing that on a
trial basis but of an increasing number of large
stores doing so. Would the Co-op be forced to
follow suit?

Peter Betts: That is the big debate. Yes, I
would.
Bill Butler: What is your view on the big
debate?

16:15
Graeme Ross: We should not stick our heads in
the sand. If that happened, we would have to
examine what is happening in the marketplace
and make a decision based on that. I heard a lot
said about Sunday trading, which came into being
in the early 1990s. Scottish Co-op was one of the
last retailers to start to open its shops on Sundays.
That was possibly to our disadvantage—I do not
know—but if all the large stores in Scotland
opened on new year’s day, we would have to
review the situation.

Peter Betts: The tourists who are there are
perhaps catching a coach or flying out later that
day, and there is not a lot for them to do. Quite a
few tourist attractions close on new year’s day,
which I feel is wrong. It would be lost revenue with
regard to new year’s day. You asked about
general displacement. We can enter into new
realms, with Sunday working and so on. I can give
you only anecdotal feedback, but I remember
when pubs were terribly busy places on Sunday
mornings; now they are not. I would suggest that
that is displaced expenditure from that aspect of
the service sector into stores and shops.

Bill Butler: Why was the Co-op one of the last
major retailers to open on a Sunday? Did you feel
that you were forced to do so because more and
more stores were doing so and Sunday was
becoming less and less of a special day? Would
that be fair?

Bill Butler: Would your ideal vision of new
year’s day be that it should be a day just like any
other day? Do you think that it is only good for
business if more and more large stores open on
new year’s day, especially for the business that
you are in, which is making money for
Debenhams? Is that your vision of the future?

Graeme Ross: That is a reasonable summary.
Bill Butler: Mr Betts, you said that three
Debenhams stores opened three years ago on
new year’s day on a trial basis and, if I heard you
right, that that has been extended to all 11 stores
in Scotland. Is that correct?

Peter Betts: We are consumer, or market led.
On a personal note, I am sad that we open on
Sundays and new year’s day—I have three young
children—but if consumers want to come
shopping, we should be open for them. If there are
tourists wandering around Princes Street and they
want things to do, we should be open for them.
From a business point of view, it is appropriate.

Peter Betts: Yes.
Bill Butler: You said that tourism was important.
There are other shoppers, but tourists are
important to the success of the trial venture.
Would that be correct?

Bill Butler: I am grateful for that answer and I
am sure that other members are as well.

Peter Betts: Yes, although in the second year
the trial was extended to all stores and I expected
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The Convener: I welcome Jackie Baillie to the
meeting.

pressure on people to work? What documents or
mechanisms are there to prevent that? We have
heard that there is no code of practice in the retail
side.

Jackie Baillie (Dumbarton) (Lab): Thank you,
convener. I was detained at the Local Government
and Transport Committee, where I was giving
evidence. I am delighted to be here now.

Graeme Ross: I can speak only for the Scottish
Co-op. We consider ourselves a responsible,
community retailer. There is no way that we would
bully people into working on any public holiday.
Working such days is purely voluntary.

I have always understood the shops’ mantra that
they are responding to demand, but is effective
retail development not about creating demand,
rather than just responding to it? Shops do that by
creating incentives for people to come in, such as
blue cross sales.

Jeremy Purvis: Forgive me, but I suspect that
every company would say that. I do not think that
many companies would queue up to tell a
parliamentary committee that they have bad
practice in their stores. There is no code of
practice.

Peter Betts: Yes.
Jackie Baillie: Let us challenge the argument
that shops are simply responding to what is out
there. You are also party to creating demand. Are
you creating a demand on new year’s day that
does not exist now?

Graeme Ross: One of the things that
differentiate the Scottish Co-op and all the other
Co-ops from companies such as Tesco or Asda is
that we are owned by and responsible to our
members. We also have to abide by the values
and principles of the society.

Peter Betts: The winter sales start on boxing
day and run through January. It is a busy time.

Jeremy Purvis: What about Debenhams?

Jackie Baillie: Did you offer any additional
incentives for people to come in on new year’s
day, for example in Leith?

Peter Betts: The only point that I can add is that
we have to address bigger issues than working on
new year’s day. There is a greater demand for
late-night trading. I know that the stores at
Braehead and Glasgow Fort trade until 10 o’clock
every night at Christmas. We find that there are
bigger issues, such as late-night working and
abuse of shop workers by members of the public
as a result of consumer, or shopper, rage. On new
year’s day, we trade from 11 until 6, with a
skeleton staff. I cannot cash and I close the
warehouse. There are two restaurants in the
Glasgow store. In the first year I opened only one
and in the second year I opened both.

Peter Betts: No, not particularly. The winter sale
was on. There is advertising for new year’s day
opening in England and Wales, because new
year’s day is a public holiday there. We create the
demand, but we are competing with the hospitality
sector.
Jackie Baillie: I understand that absolutely. A
lot of evidence was given about shops responding
to demand but, if you are any good at your jobs,
you are also creating demand.
Peter Betts: It is a complex argument; the
fairness aspect has also to be considered.

Working on new year’s day is just not the issue
that you might think that it is. There are other,
bigger issues, such as the fact that we manage to
staff the store. Edinburgh has almost zero
unemployment. Labour turnover in retailing in
Edinburgh is more than 40 per cent. One just does
not treat one’s staff badly.

Jackie Baillie: Sure.
Jeremy Purvis: I have two brief questions. Do
the Co-op and Debenhams advertise on television
on Christmas day?
Peter Betts: Debenhams does.

Jeremy Purvis: We heard about potential cases
in which a manager would have a quiet word with
a member of staff if he or she did not come in
either late at night, on a Sunday or on new year’s
day. There would be nothing on paper, but that
member of staff might feel that they would not get
other opportunities further on or that their contract
would not be renewed. What is in place to prevent
that? What recourse is there for the member of
staff?

Graeme Ross: I cannot recall whether we
advertised on Christmas day last year, but we
certainly advertised in the period up to Christmas
day.
Jeremy Purvis: Heavily. I do not know whether
you heard the evidence from USDAW about staff
feeling pressurised. You both said that you have
not had a problem opening. Debenhams wants to
open all its stores on new year’s day and does not
have a problem finding staff to work. The Co-op
opens a fifth of its stores and does not have a
problem finding staff. Why should we believe that
that is fine, that everyone is happy and that you do
not, informally and behind closed doors, put
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Peter Betts: We are open on all the other bank
holidays and public holidays. Working on those
days is voluntary and is paid at double time. We
generally manage on those days to staff the store
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Graeme Ross: The difference between large
and small stores in rural and remote locations is
that, if someone is used to going to a large store,
they will buy a quantity of shopping that might last
them for up to a week. People do not shop for
quantity in small stores. They come for top-up
shopping or distress purchases. That is the
difference.

with the weekend staff. It has not become an issue
and we have not had to bring in a unique process.
Like any good company, we have grievance
processes and problem-solving processes. If staff
are being bullied into something, they have every
recourse. We do not need to bring in a unique
process for new year’s day.
I can speak only for Debenhams, but during the
busy Christmas period we try to give three-day
and four-day breaks. For example, someone will
say, “I’ll do new year’s day. Can I have boxing day
off?” We will say, “Okay.” We build breaks around
the busy Christmas period. We manage to do that
even though it is incredibly busy—and everyone is
tired—because of the number of temporary staff
that we bring in. Someone will say, “Look, Peter,
I’ll do boxing day and new year’s day for you,”
then I’ll give them a five-day break in the week
after the holiday. There are inducements like that,
but we do that with all public holiday working. If
someone wants to work late or to work early, we
will oblige them. If someone does not want to work
late, they will do it one week and not the next
week. All that you could do is to come in and talk
to our managers and our staff.

Mr Maxwell: So the reason you open on new
year’s day in those places is community benefit, is
it? Or do you make money?
Graeme Ross: In the vast majority of those
stores, we will not lose money, but we will not
make much money.
Mr Maxwell: If you did lose money, would you
still open?
Graeme Ross: In certain locations, we probably
would.
Mr Maxwell: That is interesting.
What are your views on the definition of a large
shop as described in the bill?
16:30
Graeme Ross: The 3,000ft2 threshold is widely
recognised in the trade. A good example of that
being used would be in the Sunday Trading Act
1994 in England, which limits the opening hours of
shops that are larger than 3,000ft2.

Jeremy Purvis: I have another couple of
questions but I am anxious about the time.
The Convener: I deflect the question to Mr
Ross. You said earlier that you responded to
community demand and needs when you opened
your small stores as a trial. Have you had any
demand to open some of your larger stores?

Mr Maxwell: I understand where the figure
comes from. Maybe I did not ask the question
correctly. Do you understand why that figure
should be chosen? For example, what do you
think about the fact that a large Tesco Extra would
be closed but a small Tesco Metro should be open
or that a large national chain such as Tierack
could be open, because all its shops are small,
while a largeish local store should be closed? Do
you understand that logic?

Graeme Ross: We took the view that we should
not open the larger stores. Of our 180
convenience stores, we decided to open only
those where we felt that we needed to serve the
community.
The Convener: That is clear. Thank you.
Mr Maxwell: I have a supplementary question
on that. I fail to understand why it was necessary
to open those small stores. You sell food. Why
was it necessary to open for that one day, given
that a pint of milk or a loaf of bread will last
through those 24 hours? What is essentially
different about the areas where you opened?

Graeme Ross: If you open a large store, such
as a Tesco Extra, you will create demand in that
area, because such a store will also sell non-food
items, such as clothing.
Mr Maxwell: Is it reasonable for people who
work in a Tesco Metro to have to work while
people who work in a Tesco Extra do not?

Graeme Ross: What is essentially different is
that, in those areas, there is no other store where
people can get their goods at that time of year.

Graeme Ross: I cannot comment on what
Tesco Metros or Tesco Extras might do.

Mr Maxwell: Yes, but I do not buy stuff on
Christmas day or new year’s day and I would not
do so even if the stores were open. I can buy a
couple of loaves and a couple of pints of milk and
they will easily last me several days. I do not
understand what the consumer demand would be
in Alness in particular, such that people had to go
out and buy a pint of milk on new year’s day.

Mr Maxwell: You have said that you support the
bill. I want to know what you think about the split
that I mentioned. Is it reasonable that people who
work in stores that are larger than 3,000ft2 should
be protected while those who work in smaller
stores are not?
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Graeme Ross: As I already said, stores that are
smaller than 3,000ft2 are not creating a demand
for large numbers of people to come out and do
their shopping; rather, they are offering a service
to the community.

Karen Whitefield: Since you want parity, I want
to ask you another question. If our shops were
closed on new year’s day, how many shoppers do
you think would be likely to go off to England to
shop rather than stay in Scotland?
Peter Betts: Not many would do that.

Mr Maxwell: Mr Betts, what is your opinion?

Karen Whitefield: Do not you think that, if we
followed your argument about tourism, that would
damage tourism? If we encouraged people to
come to Scotland—they are, thankfully, coming to
Scotland at new year in their droves—and most of
them could not shop on new year’s day, they
would be encouraged to stay longer in order to
shop on 2 January. Would not that help tourism in
Scotland? If we said that shops could open on 1
January, that would allow people to do their
shopping and leave earlier, which might reduce
tourism spend in Scotland.

Peter Betts: As I said earlier, I do not think that
it is fair. I think that it is daft for one shop to be
allowed to open and one not to be, even though
they are selling the same things. Furthermore,
what would be the position in relation to a retailer
such as Argos, which sells from the warehouse?
Department stores sell jewellery and gifts and
there are lots of wee shops under 3,000ft2 that sell
the same things.
The Convener: I point out to Jackie Baillie
before she asks her question that Mr Betts has to
leave soon.

Peter Betts: I am not an expert on tourism, but I
know that a lot of the visitors who come for
hogmanay are from England and that 2 January is
not a public holiday in England. I suggest,
therefore, that many of them would leave anyway.

Jackie Baillie: I will be quick.
I have learned a new term today: “distress
purchasing” describes what I do: I purchase and
then become distressed by the bill.

From a macroeconomic viewpoint, retail in
Scotland is becoming more visitor focused. As you
know, the population of Scotland is diminishing,
which is a worry to us. Glasgow was the secondlargest retail centre in the UK, but it is now third
behind the Bullring in Birmingham city centre. We
are passionate about growing tourism and
increasing the number of visitors to Scotland from
abroad and from down south. The value of tourism
to our gross domestic product is double its value
down south.

If the bill is enacted, any breach will be subject
to a summary conviction—in other words, it will be
a criminal offence—and a fine of up to £50,000.
Do you think that the level of fine is appropriate
and that it is appropriate that a breach should be a
criminal offence?
Peter Betts: I have not thought about that to a
great extent. My response would be the same as
Fiona Moriarty’s: if that is the law, that is the law.
Graeme Ross: I would give the same response.
We would not breach any law in any case. If that is
what is laid down, that is what is laid down.

Karen Whitefield: I do not expect you to be
able to answer this—it is perhaps a more
appropriate question for VisitScotland—but I would
have thought that England and Wales do not
suffer disproportionately over the Easter weekend
in terms of retail spend because the shops are
closed. I suggest that we might find the same here
if my bill were to be passed. Perhaps that is
something for me to put to VisitScotland.

Karen Whitefield: Mr Betts said that he wanted
parity with England and Wales in terms of trading.
Do we currently have parity?
Peter Betts: At the moment, we do. However, if
the bill is passed, England and Wales will have
one extra trading day.

The Convener: Thank you, gentlemen, for your
attendance and for your openness in answering
the committee’s questions. If you wish to add to,
correct or respond to anything that members of the
committee have said, please write to the clerk.

Karen Whitefield: Is not it the case that
England and Wales already have fewer trading
days than Scotland because they have protection
on Easter Sunday, which we do not have?
Peter Betts: Yes—you are right. I stand
corrected.

We move to our next witnesses. Good
afternoon, gentlemen, and thank you for attending.
It is not our fault that there was a fire alarm—we
all stayed calm, regardless. I welcome Riddell
Graham, the director of strategy, partnerships and
communications at VisitScotland; Alan Rankin, the
chief executive of the Scottish Tourism Forum;
and Martin Clarke, from the Edinburgh Woollen
Mill (Group) Ltd.

Karen Whitefield: Do you agree, therefore, that
the bill would give parity to Scotland’s shop
workers by giving them a guaranteed two holiday
days?
Peter Betts: Yes—although the new year’s day
trading level is a lot more significant than Easter
Sunday’s.
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My first question is for Martin Clarke. How many
of your stores would be directly affected by the bill
if it was passed?

2656

Scotland all year round for their tourism
experience. In particular, we have been
encouraging visitor attractions to open during the
new year period, as there are visitors around then,
as has been said. We are also keen to ensure that
the link is made between visitor attractions and the
retail experience. I do not have the figure that you
request to hand, but I can try to get an estimate.

Martin Clarke (Edinburgh Woollen Mill
(Group) Ltd): In terms of the space issue,
approximately 25 stores would be affected by the
legislation.
The Convener: How many people work in those
stores? What would be the direct economic impact
of the bill on your group if the stores could not
open?

The Convener: It would be helpful if you could
send that to the clerks. From a tourism
perspective, do you feel that there is a trend
towards wishing to open on the holidays during the
festive season?

Martin Clarke: As our written submission says,
we have some 80 stores in Scotland, of which 20
to 30 regularly trade on new year’s day. It is a
case of reflecting the potential lost sales of those
20 to 30 stores. New year’s day represents 15 per
cent of the turnover in new year’s week, which is
above the average day’s takings for that week. My
fellow witnesses will probably be able to give you
more detail on visitor numbers and so on, but for
many stores, new year’s week represents as big a
week as any of the August weeks during the
Edinburgh festivals, so we are talking about a
significant proportion of the turnover of those
stores.

Riddell Graham: Yes, although that is much
less the case in relation to Christmas day.
VisitScotland has worked very hard to present
Scotland in a particular light to visitors, and the
hogmanay experience is iconic of Scotland, as we
know. We have been pretty successful in that, as
can be seen in the occupancy levels of hotel
accommodation, especially in the cities but also
throughout Scotland. In Edinburgh, there is 93 per
cent occupancy of hotel accommodation over the
new year period. The figure drops dramatically
thereafter.
The hogmanay experience is not limited to
staying in hotel accommodation, but extends to
visitor attractions and the retail element. As we
say in our written submission, one third of visitors
to Scotland cite the retail experience as their
reason for visiting the country. It is clearly a major
element of the visitor experience.

The Convener: For the record, how many of
your stores are in tourist facilities, as opposed to
general shopping areas?
Martin Clarke: All the stores in question, which
open on new year’s day, are in tourist-driven
locations; very few are in what we would recognise
as general high-street locations.

The Convener: Mr Rankin, do you have
anything to add to that?

The Convener: Does VisitScotland want to add
anything to that? I have other questions, as does
the committee.

Alan Rankin (Scottish Tourism Forum): I echo
those comments. Significant investment has been
made in the growth of tourism as a year-round
industry in Scotland. The investment that has been
made to create the hogmanay event in Scotland
has been further underpinned by a number of
strategies to generate the momentum for yearround tourism in Scotland. Through strategies
such as the tourism framework for change right
across to the route development fund, we are
seeking to target overseas tourists coming to
Scotland all year round.

Riddell Graham (VisitScotland): No, I will wait
for the other questions, thank you.
Maureen Macmillan: Martin Clarke says that
between 20 and 30 of the group’s stores open on
new year’s day. Are those all large stores, or are
some small?
Martin Clarke: It is a mix.
Maureen Macmillan: Can you give us a
breakdown?

Mrs Mulligan: I have a supplementary question
for Martin Clarke. You talked about how many of
your stores would be affected. Let us be clear
about this: are all the stores to which you
referred—the ones of 3,000ft2 or more—in
Scotland?

Martin Clarke: Of the 20 to 30 stores that open
regularly on new year’s day, just over 20 are in the
3,000ft2-plus category.
The Convener: Apart from Edinburgh Woollen
Mill stores, how many retail stores would be
affected dramatically throughout Scotland where
they are focused very much on tourism?

Martin Clarke: Yes.
Mrs Mulligan: How many of those are there?

Riddell Graham: We do not have a direct
answer to that, but I can find out. We have been
working hard to encourage people to come to

Martin Clarke: I think that 23 stores in our
portfolio are above 3,000ft2.
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The Convener: That is helpful.

Mrs Mulligan: Thank you. I just wanted to clarify
that.

Jeremy Purvis: We have heard comparisons
with England and Wales. Have you spoken to
colleagues south of the border—in VisitBritain, for
example—about whether the Christmas Day
(Trading) Act 2004, which affects them, has had a
negative impact?

Karen Whitefield: I have a question for Riddell
Graham. You said that many tourists who come to
Scotland cite shopping as a reason for doing so.
Does that information come from a survey that you
carry out throughout the year, or have you been
able to separate out the reason why tourists
choose to come to Scotland during hogmanay? Is
retail their number 1 reason for doing so?

Riddell Graham: I have not, but if such
research is available through VisitBritain or any of
the regional development agencies in England, I
will try to provide the committee with it. I have not
spoken specifically to colleagues about the issue.

16:45
Riddell Graham: We conduct regular surveys of
all UK and international visitors to Scotland
throughout the year, so that we can make a
month-by-month comparison. We ask a series of
questions: How much did you spend? Where did
you go? Why did you come? The message that
comes through consistently is that retail is a
particularly significant element. I do not have the
split with me, but I can provide the figure for new
year. Visitors come to Scotland for the hogmanay
experience, of which retail is one part—an
important part that we must not underplay.

Jeremy Purvis: That would be helpful.
Bill Butler: I will direct my questions at Mr
Graham and Mr Rankin. What might be the
indirect effect on other tourism-related businesses
of stores such as those of the Edinburgh Woollen
Mill being required to remain closed on new year’s
day? Is there any evidence of what the impact
would be? I am referring not just to the overall
quality of the tourism experience, but to cash and
economic effects.
Riddell Graham: We have tried to build an
holistic experience. My concern about any
restriction—which the media may grab on to—is
that it might create the perception that Scotland is
closed on new year’s day. That is the last
message that we want to put out to visitors. I know
from experience that there are a huge number of
people in Scotland at new year and that they are
looking for something to do, part of which involves
retail. Previous witnesses have already alluded to
that. It might detract from the appeal of Scotland at
new year if there were a perception—members
know what the media are like when it comes to
putting out a message—that Scotland is closed.
There could be a knock-on impact on places that
open and have done well as a result of opening.
We have worked hard with Historic Scotland and
independent visitor attractions so that places open
on new year’s day and provide the experience that
visitors come here for.

We have been set the ambitious target of
growing tourism revenues by 50 per cent over the
next 10 years. We are clear that that will not
happen simply by bringing in 50 per cent more
people; we must also in some way encourage
them to spend more. As you said, that is about
encouraging them to stay longer, but it is also
about their spending more when they are here.
We do not want to be in people’s faces about
retail, but we should be smarter at encouraging
them to spend when they are here. That certainly
applies during the new year period as much as it
applies at other times of the year.
Karen Whitefield: It would be helpful if you
could provide us with a breakdown of the reasons
why tourists come to Scotland during the
hogmanay period. Have you consulted other
representatives of the leisure and recreational
sectors that are competing for the same money
over that period for their views on the distribution
of spending? Tourists will have to decide whether
they spend their money on visitor attractions, in
pubs and restaurants or in shops.

Bill Butler: I understand why perception is
important, but have you or Mr Rankin done any
work on possible effects on cold cash if
businesses such as the Edinburgh Woollen Mill
are required to remain closed? Would there be a
cash impact?

Riddell Graham: Our mantra is that tourism is
everyone’s business, which is dead right. We do
not particularly like to define what tourism is about,
because it is everyone’s business. The experience
of a holiday in Scotland—at hogmanay or at any
other time of the year—is enhanced or diminished
by people’s experience at the hands of all sectors.
We recognise that the important issue is the
benefit to the whole Scottish economy. All the
sectors that you have identified are key to that. I
am happy to try to provide the additional
information that you have requested.
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Alan Rankin: I echo what Riddell Graham said
about an holistic visitor experience. We are talking
about a leisure activity that includes visitor
attractions and retail outlets. As a past operator of
tourist attractions, I know that retail is a vital part of
a range of activities to attract families to such
attractions. It is clearly a key plank of the visitor
attraction sector.
We should also recognise that some key
flagship visitor attractions in Scotland have retail
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floor areas in excess of 3,000ft2. As a result, there
would be a direct impact on them.

2660

encouraging tourists to come to England and
Wales, does VisitBritain have to overcome a
barrier as a result of their being closed for
business at the Easter weekend? That is certainly
not my perception.

Bill Butler: Can you quantify what that impact
would be?
Alan Rankin: It would be impossible for me to
do so, but I have certainly been aware of the retail
share of visitor attractions’ incomes, which is
sizeable during holidays. It can be anything up to
33 per cent of an attraction’s income.

Riddell Graham: The important point is that 90
per cent of visitors to Scotland come from the
United Kingdom. It is significant that more than 50
per cent of them have never before been to
Scotland, so there is huge potential.

Bill Butler: If the bill were enacted, do you think
that it would have a detrimental effect on
Scotland’s economy as a whole? I refer
specifically to tourism.

Our biggest market is not the American with the
camera round his neck or the Japanese group or
whatever; it is visitors from elsewhere in the UK.
All our research suggests that that will continue to
be the case. All the research that we have carried
out shows clearly that people come here for
Scotland first. They come for a reason—they
come to do something. City breaks and the retail
experience during city breaks are a very important
draw. Then, people choose the location where
they want to do that. We must not lose sight of the
figures for UK visitors.

Alan Rankin: I do.
Riddell Graham: I think so, too. I am less
concerned about Christmas day, which is less of
an issue, but we have an edge over many other
countries at new year, bearing in mind the winter
festivals, the investment that has been made and
the experience that already exists. It is recognised
that coming to Scotland for new year is special,
and the retail element is part of that special
experience. If part of that experience were
removed, the appeal of new year in Scotland
would be diminished.

Interestingly, in all the promotional activity that
VisitBritain does on behalf of Scotland and for the
whole of Britain, the retail experience is an
important element and it is highlighted. It is not the
only one, and it is not the only reason why people
come here, but it is a very important element. That
is borne out clearly by the figures. At the moment,
retail spend is very substantial indeed.

Bill Butler: It is obvious that people hold that
view, but it strikes me as impressionistic in the
absence of specific analysis to back it up. I am not
saying that impressionistic views should be
discarded, but do you agree that your view is
impressionistic and based mainly on your
experience and that there is no analysis to
absolutely back it up?

Karen Whitefield: I appreciate that, but you
have not answered my questions. Does
VisitBritain have a barrier to overcome? Is it the
case that the wider population around the world
think that England and Wales are closed for
business over the Easter weekend because shops
are not allowed to open up?

Riddell Graham: Visitor spend over the winter
festivals has been analysed in detail. We would be
delighted to share that analysis with the committee
if it does not have it. Such spend has been well
studied. It has been asked why people come to
Edinburgh for the winter festivals, what they do
when they are here, what attracted them and what
they spend. We will gladly get our hands on the
research that has been done and share it with the
committee so that members will be aware of the
bill’s potential impact.

Riddell Graham: I am not aware that they do. I
would suggest that the huge barrier that
VisitBritain has to overcome is the fact that it is
competing with 199 other countries in the world.
Anything that is done to show that we are not
welcoming or that we are closed is bound to be a
negative element, which we could do without. That
is the point as far as our evidence on new year is
concerned.

Bill Butler: I am obliged to you.

Colin Fox: I make this point to Mr Graham and
Mr Rankin in particular. There is a fascinating
issue here. I am sure that both of you will
understand that there is a wider consideration
about hogmanay, which is an iconic event, and
about what it is that makes Scotland different at
that time of year. Is there a danger that we are not
protecting the goose that lays the golden egg?
Hogmanay is an iconic time, when people come
from all over the world to Scotland, because the
experience here is unique. If 90 per cent of the
visitors come from the rest of Britain, where the

Karen Whitefield: I have two questions that
follow on from Bill Butler’s questions. Shops in
England and Wales cannot open on Easter
Sunday. Is Scotland therefore a preferred tourist
destination for tourists who come to the United
Kingdom at Easter? It has been said that we
should not send out a signal that Scotland is
closed and is not welcoming people. I would never
want that signal to be sent out—I want to
encourage tourists to come to Scotland, and I
think that people come because of the special
nature of our new year celebrations. In
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shops are open—which is fascinating—is there not
a danger that we are trying to make just another
experience that people can get anywhere? Your
point was that retail is part of the experience.

17:00
Colin Fox: Is it therefore the case that, without
the bill, you expect tourist numbers in Scotland to
rise?

Riddell Graham: I can speak only from
personal experience. In the Borders, we worked
very hard to develop a music festival over the new
year period, and 300 people from Germany and
Holland came to experience it. The one thing that
we really struggled with, which was commented on
time and again, was the fact that there was
nothing to do on new year’s day. We had to create
something special for those visitors, and managed
to convince Historic Scotland to open Melrose
abbey on that day, when it had not been open
before. That opened up the whole experience to
them. They were here, and they wanted to
experience the unique thing that is Scottish
hogmanay. They did that but, suddenly, that was
taken away from them on new year’s day, when
nothing was open. I am talking about the situation
several years ago but the fact that we encouraged
attractions and other outlets that had traditionally
been closed to open, including eating places,
brought us a major advantage to sell on in
following years. If we consider the replication of
that throughout the country, it goes back to the
point that I made earlier about the holistic
experience. There is a certain expectation and to
detract from that experience, particularly at new
year, would be a very negative thing.

Riddell Graham: Absolutely. Our target, which
is ambitious, is to increase revenues by 50 per
cent in the next 10 years. One element of that is a
target for an increase of about 30 per cent in
visitor numbers; the balance is to be made up
through increased spend. Seasonality is a huge
issue. As members know, historically, people have
come in their droves during the summer, but we
are trying to flatten out the peak and ensure that
visitors come all year round. I am delighted to say
that the winter period, particularly in the cities, but
also throughout Scotland, is now popular.
Hogmanay is a key element of that. We fully
expect growth in numbers and spend in the next
10 years.
Alan Rankin: I add to that the issue of the
sustainability of tourism as a year-round product.
We aim to spread the business throughout the
year, so that the visitor experience is not
diminished by overloading in the key seasons. The
industry and the Executive have put together the
document “Scottish Tourism: The Next Decade—A
Tourism Framework for Change”, which is being
implemented by the industry and the public sector.
The industry wants sustainability to be
underpinned by the targets for a 30 per cent
increase in volume and 20 per cent added value.
Retail is a key strand in delivering the added value
element of the growth ambitions.

Colin Fox: Are you both aware, Mr Graham and
Mr Rankin, of the feeling that that iconic
experience—to use your phrase, which I think is a
good one—is already coming under pressure from
commercial imperatives, in the same way that
Christmas is also under pressure, as people
sometimes complain? Are you aware of those
feelings, not just from the tourism industry but from
the Scottish perspective more widely?

Colin Fox: My second and final question—
The Convener: Before you move on, two or
three members have supplementary questions on
the present issue.
Maureen Macmillan: I return to the point about
Melrose abbey being open. That is fantastic and
provides a wonderful tourist experience, but if 90
per cent of visitors come from the rest of the UK,
going to Marks and Spencer, Debenhams or
Tesco will surely not be a fantastic experience for
them. What we should consider for tourism in
Edinburgh is opening up Edinburgh castle on new
year’s day and inviting everybody to have a party
there, rather than telling them to go to every shop
in Princes Street.

Riddell Graham: I must say that I am not, but I
can give only a personal view on that.
Alan Rankin: I am not aware of that feeling,
but—not wishing to sound like a stuck record—I
support what has been said about the modern
consumer being a discerning consumer, with the
choice to go anywhere in Europe at very short
notice and at minimal cost. We must provide a
product that can meet more and more discerning
demands.

Riddell Graham: In fact, through visitorconsumer demand pressure, Edinburgh castle is
now open on new year’s day. That tells us
something special, which is that visitors wanted
that. It is wrong to compare Melrose abbey with
Marks and Spencer, because we do not have a
Marks and Spencer in the Borders.

The growth in occupancy in Edinburgh in
particular and the success of hogmanay has
demonstrated the real product that we have to
offer here in Scotland. If we take away aspects of
the experience that appeal greatly to a certain
segment of that audience, that will diminish the
product. The industry would certainly not support
something that diminished the work on developing
hogmanay as an anchor for a year-round
destination.
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Maureen Macmillan: If there was a Marks and
Spencer there, would people go there rather than
Melrose abbey?
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Riddell Graham: I cannot relate to the
purchasing experiences of visitors. My point is
about the holistic experience. We need to break
through. I am sorry to use an example from the
Borders again, but when I first started work in
Selkirk, the shops closed on Saturdays, whereas
they now open, because one opened and then the
rest followed. That happened because people
wanted it. The issue is about change, competition
and responding to the needs of the customer,
whatever they may be. As a result of the number
of people who are in Edinburgh for the hogmanay
experience, it was rightly decided to open
Edinburgh castle on new year’s day to provide that
experience for people. I suspect that the same is
true for the retail sector.
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Colin Fox: I wonder what Mr Clarke thinks
about that. Would it be beneficial to the Woollen
Mill’s tourist trade business at that time of year if
most of your major high street competitors were
open at the same time as 30 of your stores?
Martin Clarke: As my colleague from
Debenhams said earlier, we welcome the build-up
of critical mass in tourist locations. The more
retailers that are open, the more attractions that
are open. That adds to the width of experience on
offer, which is no bad thing. The issue is more
difficult in some locations, particularly those in
more rural spots, where the Edinburgh Woollen
Mill might well be the only retailer, full stop—never
mind the only retailer that is open. However, in
general critical mass is often a good thing.

Mr Maxwell: I want to follow up some of your
answers and Maureen Macmillan’s point. Is there
a halfway house on the tourism angle? Would it be
possible and, if so, useful to amend the bill to
create an exempt category for shops or retail
outlets in tourist venues or visitor attractions? The
high street shops would remain shut but, for the
tourists who wanted to go Edinburgh castle and
other tourist attractions, shops within them, such
as the Edinburgh Woollen Mill, that sell tourist
stuff, would remain open. Is that possible?

Colin Fox: You do not think that if a bigger high
street chain opened in the same street on the days
in question, it would be likely to take some of the
custom that you have to yourself at the moment.
Martin Clarke: It is a complex equation. That
would take some of our custom, but it would help
to grow footfall.
Colin Fox: You are saying that it is hard to say
what the effect would be.
Martin Clarke: Yes.

Riddell Graham: I do not know. I was in Stirling
on new year’s day last year and Debenhams was
the only place where I could get something to eat
and keep out of the rain because it was the only
place that was open.

Alan Rankin: If there is more to do, more time
will be spent in an area. In retailing, there is a
desire to extend what is called the dwell time. If
people spend more time in an area, the spend is
greater, which benefits the economy.

I go back to my point about tourism being
everyone’s business. The visitor does not
distinguish between what is an attraction in the
way in which we have defined it and a place that
they want to visit. If people want visit Marks and
Spencer on new year’s day, I believe that they
should be allowed to do so because it would form
part of their experience. They would go home
saying, “That was a wonderful experience; we
went to Edinburgh Castle in the morning and
Marks and Spencer in the afternoon.” We should
not think about peeling off parts of the retail sector.

Colin Fox: In that case, let us hope that it does
not rain.
Maureen Macmillan: Some of the issues that I
wanted to ask about have already been covered.
Who are our competitors, in particular at new
year? If people did not come to Scotland for new
year, where would they go? Do those countries
have the same trading restrictions that we have?
Are all the shops open on new year’s day in those
other countries? If I wanted to go to Paris for new
year, for example—

Colin Fox: My other question is along the same
lines. In your submission, you mention that
“unique and quirky” stores form an important part
of the visitor experience. By and large, those
shops are already open at Christmas and new
year. You mentioned competition. Is there not a
danger that if the larger flagship stores open, that
will be detrimental to the trading opportunities of
the smaller stores that already open?

Colin Fox: Go, Maureen.
Jackie Baillie: I will come with you.
Maureen Macmillan:—would I find the shops
there open or shut?
Riddell Graham: The simple answer is that I do
not know. I reiterate what Alan Rankin said earlier.
It is becoming increasingly simple for people to
jump on a plane at the last minute and go
anywhere in the world at very low cost.
Competition is at the top of all our agendas; it is a
key driver of what we do. The competition will not
go away, but will get worse. I do not know the

Riddell Graham: I do not know the simple
answer to that, but my gut feeling is that if more
shops open, more people will be attracted into
them and people will be more attuned to the retail
experience on those days. At the moment, people
have to find shops that are open—it is not
commonplace for shops to be open.
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answer to your question, but I know that we are
competing for the 50 per cent of people in England
who have never been to Scotland and all the
people from overseas who want to come here but
who have the choice of going somewhere else. I
do not know whether the shops are open in our
competing destinations, but I suspect that they are
because a lot of the experience in Europe in
particular is of retail businesses being open at
times when visitors want them to be.

tend to be smaller and therefore would not be
encompassed within the bill?
Riddell Graham: The other important factor is
the huge importance of the cities to the Scottish
tourism experience. Twenty-five per cent of
visitors to Scotland come to Edinburgh, so the city
experience—and the retail element of that
experience—is crucial. There is no question but
that, particularly for Edinburgh and Glasgow, the
visitor experience is enhanced by the retail
element. It may be that visitors are attracted
because of new year, the hogmanay experience
and the fact that shops are open and they can
shop at the same time. Those three together make
the city experience special, which does not
necessarily apply to the rural parts of Scotland,
where the appeal might be different. I accept that.

Maureen Macmillan: Well, I do not think so. For
example, I have been to Paris—to cite it again—
on a Sunday and the shops are all shut. I would be
surprised if they were open on new year’s day or
Christmas day.
Riddell Graham: I am sorry, but I do not know
the answer.

Mrs Mulligan: Do you accept that, as Karen
Whitefield said earlier, there is also a difference
between those who come for the shopping
experience throughout the year and those who
come for the hogmanay experience at new year?
Even if the latter are fit to get up and shop on new
year’s day, it is not what actually brought them.

Maureen Macmillan: Is it possible to find that
information? Do you have it somewhere in your
organisation?
Riddell Graham: I doubt it, but I will certainly try
to find out.
Maureen Macmillan: If I was going to go for a
new year’s holiday somewhere, I do not think that
the first thing that I would ask myself would be
whether the shops were open. I would want to
know about the food and the drink, but I certainly
would not care whether there was a Marks and
Spencer, a Tesco or a Debenhams. [Laughter.]
This should not get out of hand.

Riddell Graham: That could well be the case.
We often find that the reason why people are
attracted to Scotland in the first place may not be
the reason why they stay or spend their money.
That is one of the great appeals of Scotland; we
attract visitors once for golf or to a conference and
they come back because they have had a fantastic
experience. We are trying to encourage repeat
visits, which are strongly based on the visitors’
experiences: the service; the way that they are
welcomed, which is the tourism-is-everyone’sbusiness element; and the retail part. Those are all
part of the experience.

The Convener: We are getting into areas of
personal declaration. We will have to be careful.
Maureen Macmillan: I am going to be reported
to the Standards and Public Appointments
Committee again.

Mrs Mulligan: You mentioned the fact that
Glasgow and Edinburgh are a big part of tourism
business. To return to the discussion that we have
just had, the shops in Rome are shut on a Sunday,
but people still go to Rome because there are
other attractions there. I wonder whether we are
getting the matter out of perspective, because we
are talking about one day in a break that will
probably be two or three days long. How much
information do we really have to support the idea
that the bill could damage our tourism industry in
any way?

The Convener: The trouble is that I would have
to go with you. I am trying to keep this in order.
Maureen Macmillan: It would be interesting to
know what other countries feel about shops
opening on such days.
Riddell Graham: If I can find anything at all, I
will certainly share it with the committee. However,
I am not aware that we have that information to
hand.
Mrs Mulligan: I am still puzzled by the idea that,
if we have a product to sell to visitors to
Scotland—perhaps Edinburgh castle, Melrose
abbey or, dare I say it, Linlithgow palace—the fact
that Debenhams or Marks and Spencer is open is
going to affect those visitors. To be honest, if they
are going to buy in those shops, they will not want
to trudge all the stuff that they can buy there back
to Birmingham when they can go to the Bullring
and do the same. In Scotland, is there a difference
between the high street stores and the more
specialist stores that may be visitor attractions but
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17:15
Riddell Graham: I cannot speak for Rome, but I
suspect that visitors to Rome would have a view.
When they go home, they may say, “It was a pity
that the shops weren’t open because …” I cannot
comment on that. All I am saying is that shopping
and the retail experience are a key part of a
holiday experience in Scotland, particularly in the
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cities. Anything that is put in the way of that would
be detrimental, particularly at new year. I am much
less concerned about the Christmas situation.
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look for volunteers to work on new year’s day and
bank holidays, and we try to balance things out,
particularly, as my colleague from Debenhams
said, over the Christmas break. We look at new
year’s day versus boxing day and so on. That
works well in our stores.

Alan Rankin: Edinburgh is a gateway to the rest
of the country. If we diminish the experience in
Edinburgh, the experience of the onward trip out of
Edinburgh, as part of that holiday, could be
diminished as well. The visitor who comes back is
the cheapest visitor to attract.

Mr Maxwell: Is it not the case that that can work
only when you open some of your stores and staff
from other stores volunteer to move, or when you
run less than full staffing, as some of the other
retailers mentioned? If all or most stores opened,
there was an increase in throughput and extra
people came into the shop because all the shops
were open, as has happened on Sundays, is it not
inevitable that you would no longer have that room
for manoeuvre? Staff would not have that
flexibility, because you would need to open all
your stores and to staff them to, or near, the
maximum. Therefore, there would no longer be
any room for staff to say, “I’m sorry, I’m not
working on that day.”

Mrs Mulligan: I am not sure whether Edinburgh
offers the best shopping experience in Scotland on
which to judge a visit.
Alan Rankin: I could not comment on that.
Jeremy Purvis: As the local MSP, I am tempted
to ask whether the shops in the Borders did a
roaring trade when the German visitors were
there, but I will not. Should the bill be scrapped
completely or can it be amended? What would be
beneficial for tourism?
Riddell Graham: We are much less concerned
about the Christmas day element; therefore, if it
were amended, I suspect that we would be happy
with such a compromise. We are much more
concerned about the negative impact of the new
year proposal.

Martin Clarke: Obviously, it is difficult for me to
speak for other retailers, but if that stage were
ever reached, the whole package—how we go
about recruiting people to work on Sundays or
whatever day—would need to be considered. It
may come with as many upsides as downsides.

Alan Rankin: The Scottish Tourism Forum is of
the same view regarding Christmas but has a
strong view that tourism and the economy would
suffer as a result and that the bill is not
amendable.

Mr Maxwell: Do VisitScotland and the STF have
a view on the pressures that may be brought to
bear on staff?
Alan Rankin: We are not aware of any
problems. Visitor attraction or activity providers—
with the exception of Historic Scotland and the
National
Trust
for
Scotland—are
not
predominantly multiple providers. My experience is
that it was not a problem to get staff in, mainly
because staff in that service sector are used to
working flexible hours.

Martin Clarke: I agree entirely. We touched
earlier on the issue of 3,000ft2 or 3,100ft2 versus
2,900ft2. There needs to be a line of demarcation,
but it is one that is quite difficult to understand and
live by.
Mr Maxwell: To return to an issue that was
discussed by the previous panels, many people
who support the bill feel that if shops were to open
on the days in question, there would be a danger
that staff would be directly or indirectly pressured
into working. That has been a concern of USDAW
and others. Is there any evidence that there is
currently pressure to work on Sundays, or on new
year’s day in the case of stores that open then? Is
there likely to be further pressure if the bill is not
passed?

Mr Maxwell: Some attractions have been open
on new year’s day for many years. Mr Clarke said
that that was the case for the Edinburgh Woollen
Mill. People may join such organisations knowing
full well that they open on new year’s day.
However, what would happen if there were a
sudden change and all the stores that used to shut
suddenly opened, given that the staff who have
joined such organisations did so expecting to get
the day off? Does not the problem lie with that
change, rather than with businesses such as the
Edinburgh Woollen Mill, in which people expect to
work on new year’s day because that is the norm
and has been for years?

Martin Clarke: I am not aware of any pressure.
As colleagues may have said earlier, a lot of what
we would say is probably largely anecdotal. The
Edinburgh Woollen Mill has traded very
successfully on new year’s day for many years.
We have never had any problem getting
management or staff to work on that day. Our staff
can opt out of working on Sundays; in that respect,
they are protected. That seems to work well. We
do not like to run our business and our stores with
cloak-and-dagger enforcement or pressure. We

Martin Clarke: Twenty to 30 of our stores
regularly trade on new year’s day, but the number
is not fixed. Sometimes whether stores trade is
dependent on the day on which new year’s day
falls. As more stores open, workforces that are not
used to that pattern of work will be affected. It is
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down to how retailers and local management
handle such situations. As ever, the emphasis will
be on our working through any difficulties as
responsible and reasonable employers. At the end
of the day, retail does not gain anything from
having a flat, demotivated workforce that does not
want to be at work. As with any other type of
attraction, the imperative for us is to try to keep
people motivated, focused and happy in their jobs.
As romantic as that sounds, there is nothing to be
gained for us from having a flat team.
Alan Rankin: The hotel sector is able to staff
and manage its premises and businesses for 365
days of the year. That is indicative of the flexible,
service nature of the tourism and leisure industry.
Karen Whitefield: I want to make a point of
clarification about Sunday working. I do not want
to comment on the way in which the Edinburgh
Woollen Mill staffs its stores on Sundays, but
Scotland’s shop workers—irrespective of who
employs them—have a right to opt out of Sunday
working, under the Sunday Working (Scotland) Act
2003. That legislation was introduced because
Argos sacked 12 employees who refused to work
on a Sunday. We must remember that Scotland’s
shop workers have rights under existing
legislation.
The Convener: That concludes this evidencetaking session. I thank the witnesses for their
evidence. I apologise once again for the fire alert
and wish them a safe journey home.
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Supplementary submission from Scottish Retail Consortium
In response to your request for additional information:
1) Estimated value of retail sale - New Year’s Day/Bank Holiday:
A normal day’s trading is estimated at £56 mn, based on The Scottish Executive’s estimate of total
annual turnover in the retail sector, divided by 365 days. Trading on a Bank Holiday could be as
high as £88 mn, based on the Executive’s turnover data and with adjustments made for the busy
Easter and Christmas period, the distribution of sales throughout the week, and sales on Bank
Holidays being on average 80% higher than on normal days.
There is no overall rule for estimating the impact of a bank holiday on sales, as it depends on the
time of year and the type of retailer. For instance, a DIY retailer could benefit from a 100%
increase in sales on May Bank Holiday, but is less likely to experience this type of boost from a
bank holiday in winter. However, department stores, high street retailers and fashion retailers
would anticipate more of a boost, with some reaching up to 80% increases.
Formula for calculation of £56 – £88 million:
Using the monthly data that is collected by the:
ɲ
RBS, SRC Scottish Retail Sales Monitor
ɲ
The Scottish Executive retail turnover figures
ɲ
Footfall measurements
ɲ
Knowledge of the patterns of shopping during the year, especially during December and on
Bank Holidays.
2) Seasonal workers:
ONS shows retail employment in Scotland in Q4 of the past 3 years is 5% higher than in the
average of Q1-Q3. I have attached the official ONS data from Nomis just in case it’s needed.
Employee job estimates by industry - unadjusted
ONS Crown Copyright Reserved [from Nomis on 13 September 2006]
area type
area name
industry

countries
Scotland
Retail trade except of motor vehicles (SIC92 52)

Date

Total

Full
Time Part
Time
Av Q1-3
Workers
Workers

March 200
June 2003
September
December
March 200
June 2004
September
December
March 200
June 2005
September
December
March 200
June 2006

246,345
244,982
243,374
256,243
241,373
240,527
237,963
254,348
240,934
241,647
240,229
247,570
238,979
239,421

97,316
97,310
96,823
103,918
95,207
96,562
92,948
102,085
91,118
92,721
91,657
90,833
89,843
90,533

Q4: % above Q1-3 ave
149,029
147,672
146,551
152,325
146,166
143,965
145,015
152,263
149,816
148,926
148,572
156,737
149,136
148,888

67

147,751
3.1

145048.7
5.0

149104.7
5.1


99

Justice 2 Committee, 14th Report, 2006 (Session 2) – ANNEX C
Supplementary submission from USDAW
Response to Glasgow City Council’s statement:
“there may be an issue relating to ethnic minorities who operate retail premises which are not
included in one of the exempt categories and who may want to open on these days. A ban on such
trading might be seen to be restrictive.”
The Christmas Day and New Year’s Day Trading (Scotland) Bill proposes that large stores are shut
on these days in order to preserve them as traditional days for family, and as days that have
cultural significance in Scotland.
Christmas Day in the UK is a day for families of whatever religion. The Christmas Day Trading Act
2004 that covered England and Wales recognised this and did not receive any opposition from
representatives of other religions.
New Year’s Day does not have any religious significance, and there is therefore no reason for
people from ethnic minorities to view a ban on large stores opening on that day as ‘restrictive’.
New Year’s Day is a day that is important to the special culture of Scotland and the traditions of
Hogmanay.
The fact that the Scottish Parliament have not received adverse representations from
representatives of other religions supports our contention that people from ethnic minorities do not
view the Bill’s proposals as restrictive.
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Supplementary submission from VisitScotland
Thank you for your letter of 12 September 2006, to Riddell Graham requesting additional
information from VisitScotland in relation to the Christmas Day and New Year’s Day (Scotland) Bill,
I have been asked to reply.
I have outlined below our response to each of the points raised in your letter and email of 20
September.
a) an estimate of how many ‘tourist-focused’ retail stores would be affected by the Bill;
Unfortunately, it is not possible to provide an estimate of ‘tourist-focused’ retail stores that would be
affected by the Bill as we do not have any data on the size of retail businesses. In addition, we do
not measure tourist retail spending in what can be described as ‘tourists-focused’ retail stores for
example, 7% of UK tourist spend in Scotland was on general shopping and 8% on clothes
shopping. This would include spend in stores such as Harvey Nichols, which would probably not be
included in the definition of a ‘tourist-focused’ store, but nonetheless contributes to Edinburgh’s
attractiveness as a destination.
b) a breakdown of the reasons why tourists come to Scotland over the winter season;
The key research VisitScotland carries out in this area is our Tourism Attitudes Survey which was
conducted between July and October 2005 to assess the attitudes of both domestic (UK including
Scotland) and international (German, French, Swedish and Italian) visitors to Scotland. The main
objective of the research is to understand visitor’s expectations of their visit to Scotland and the
extent to which these expectations were met. As this survey was carried out between July and
October and covers the interviewees most recent holiday in Scotland, it is not possible to isolate
information in relation to the winter season. However, we would be happy to supply more general
information, if this would be helpful to the Committee.
c) any information on the impact the Christmas Day (Trading) Act 2004 may have had in England
and Wales
VisitScotland does not have any information on the impact of the Christmas Day (Trading) Act 2004
in England and Wales. We have also sought this information from colleagues at VisitBritain, but
they do not have any information on the impact of the Act.
d) any information on whether retailers abroad are open on Christmas Day and New Year’s Day.
VisitScotland does not have any information on whether overseas retailers are open on Christmas
Day and New Year’s Day and we have also consulted VisitBritain on this and it is not information
they hold, or an area that they have done any work. In addition, there does not appear to be one
central organisation that holds this information.
e) Is it possible, to obtain any information on the average length of stay in Scotland (and more
specifically in Edinburgh and Glasgow) over the Christmas/Hogmanay period. Is this information
that VisitScotland would have?
VisitScotland do not have this information. The data we collect has trips and nights per month,
which can provide average length of stay for the months of December and January, but we cannot
break this information down to the festive period itself.
I hope this information is helpful, however, if the Committee requires any further information, or has
questions about our supplementary evidence please let me know.
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21st Meeting 2006 (Session 2) 12 September 2006
Submission from Humanist Society of Scotland
The Humanist Society of Scotland supports the principle of the Bill, that there should be two days in
the year when other human values are placed ahead of the commercial interests of big business.
We feel that the whole run-up to 25th December has become a consumerist extravaganza and that
this is one of the less pleasant aspects of our modern society in which conspicuous consumption
has become an end in itself.
We would also suggest that in our multi-cultural society the state should not be celebrating religious
festivals, even when these fall on a traditional holiday. Therefore 25th December should be
referred as the midwinter holiday, the winter solstice festival or just by the date, particularly as this
is the traditional birthday of saviour gods and Christians can provide no proof that Jesus was born
on 25th December, but just took over the existing midwinter festival.
Submission from Deregulate
We refer to your request for written evidence on the above Bill. Deregulate is an organisation
particularly established to promote better regulation in the retail sector and elsewhere. Its main
current activity is to lead the campaign, My Sunday My Choice to complete the de-restriction of
shop opening hours in England and Wales on Sundays. In that respect, over the last 12 months we
have carried out a substantial amount of research on the issue of opening hours provisions not only
in England, Wales and Scotland but also in Europe and elsewhere in the world. As such, our
research enables us to deal with some authority on the issues
raised in your request for evidence.
Deregulate oppose any legislation to restrict retailers opening their shops on either Christmas Day
or New Year’s Day in Scotland. Our position is based on the following propositions:
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x

The issue of when retailers open shops should be left solely to retailers, consumers and
their staff to decide. There is no place for the State in this issue. We have carried out
extensive polling of consumers in England, Wales and Scotland over the last six months
using two very well known and reputable polling organisations, Populus and YouGov. In all
of those polls at least 80% of those polled agreed that shop opening hours were a matter
for consumers and retailers and not for politicians and Government. We support that
situation.

x

Our polling also showed that of all the regions in the United Kingdom, consumers in
Scotland supported longer shopping hours more than consumers elsewhere. To prevent
retailers from responding to any demand that there might be in Scotland for trading on
either of these two days is contrary to the wishes and needs of consumers.

x

There is no logic in restricting “large” shops from opening on Christmas Day and New
Year’s Day but allowing “small” shops to do so. Small in this respect does not equate to
independent. The Scottish Parliament may like to consider carefully the make-up of an
average shopping centre in Scotland and identify what percentage of stores in those
shopping centres would not be prevented from opening under this legislation. The very
large majority of those “small” stores would be owned by major multiplies and are not
owned by independents. Restriction by store size has no logic.

x

The store size being chosen (280 sq metres or less) is an historical relic dating from the
Sunday Trading Act 1994. No research has been done as to the relevance of this size in
the modern retailing area.

x

There is no public policy reason which supports preventing retail workers from working on
these two days but allowing them to be employed in other commercial activities e.g. call
centres, the leisure industry, pubs, clubs and restaurants or indeed working in the very
shops which cannot open for the purposes of stocking shelves etc.
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To do so, denies those who want to work on these days from doing so, particularly
students and lone parents who want to maximise their income. Alternatively, forces them to
work in smaller retail outlets where generally terms and conditions and pay are worse. This
is particularly so in the grocery sector.

x

If the perceived need for this legislation is staff protection, i.e to prevent retail staff from
being obliged to work on either or both of these two days, then it is disproportionate to
close large shops rather than to introduce employment protection measures to design to
prevent staff from being so compelled. (The right of opt out from Sunday work in the retail
sector is an example of this sort of legislation).

x

Even if such need exists (which we doubt) in any event the Scottish Parliament should first
consider whether the industry might properly regulate itself in this respect rather than
impose unnecessary regulation. We understand the SRC have proposed a Code of
Practice which would properly meet the shopworker concerns of those promoting this Bill.

x

If it is perceived that there are wider needs for this legislation, as the consultation
document suggests, we would consider that such wider objectives are discriminatory in a
multiple cultural society. It cannot be right that the State seeks to regulate the days when
retailers can trade and workers can work, by reference to certain religious norms, but not
others.

x

Suggesting that public holidays, which by definition are there to give leisure time to the
majority of the population should be times when the retail sector is not open raises serious
competition concerns given that the retail sector is in competition with the remainder of the
leisure industry.

x

In any event, this Bill fails to understand the close relationship between retailing in the High
Street on the one hand and the emergence of coffee shops, bars, restaurants and cafes,
all of whom support the right of retailers to open at the times best to meet the needs of
their consumers. Without the footfall generated by these retailers, the regeneration of City
Centres and particularly those where there are now substantial numbers of coffee shops,
bars and restaurants is substantially due to the footfall generated by retailers.

x

The closing of stores on New Year’s Day in respect of those which are particularly
designed for the Scottish tourist industry would clearly damage it.

x

Should this ill-considered legislation proceed, our final comment would be that the
proposed fine of £50,000 (presumably lifted from the Sunday Trading Act 1994) is totally
disproportionate to the alleged offence as against penalties prescribed for other breaches
of regulatory rules of this type.

For all these reasons, we would urge the Committee to conclude that there are no good public
policy reasons for the imposition of this regulation. The imposition of the Regulation would be
contrary to the Scottish Executive’s wish for simplification and better regulation. We urge the
Committee not to support the passing of this proposed legislation.
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Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 1

Scottish Parliament
Justice 2 Committee
Tuesday 12 September 2006

14:04
The Convener: Item 2 is our second evidence
session on the Christmas Day and New Year’s
Day Trading (Scotland) Bill. I welcome the
members of the first panel, which comprises the
Rev Graham Blount, who is from the Scottish
Churches Parliamentary Office, and Ivan
Middleton, who is an official from the Humanist
Society of Scotland. Unfortunately, the Mothers
Union’s representative is unable to attend because
of illness.

[THE CONVENER opened the meeting at 14:03]

Items in Private
The Convener (Mr David Davidson): Good
afternoon, ladies and gentlemen, and welcome to
the 21st meeting in 2006 of the Justice 2
Committee. We have received no apologies. I
welcome Karen Whitefield, who is the member in
charge of the Christmas Day and New Year’s Day
Trading (Scotland) Bill, on which we will take
evidence. I remind everyone to ensure that their
telephones and pagers are switched off. I
apologise for the slight delay in starting, but my
train was delayed and we had some business to
discuss.

To what extent are Christmas day and new
year’s day special days? What does the phrase “a
special day” mean to you?
The Rev Graham Blount (Scottish Churches
Parliamentary Office): Christmas day and new
year’s day have different connotations for me, but I
recognise both of them as special. Christmas day
obviously means something to people such as me,
for whom it is the birthday of Christ—or, at least,
the day that we celebrate as the birthday of Christ.
That is why it is special.

Does the committee agree to take in private item
4, which is consideration of an approach paper on
the budget process, and item 5, which is
consideration
of
the
committee’s
work
programme?
Members indicated agreement.

Like new year’s day, Christmas day has been
recognised as special in Scotland for some
considerable time. There is a certain irony in my
speaking to the committee on the subject, given
that I come from a Christian tradition that, in the
first half of the 20th century, when Christmas day
was not marked in the way in which it is today, did
not jump up and down fanatically to have the day
properly celebrated. Scotland was very different
then, especially when it came to the work-life
balance.
In common with the vast majority of churches in
Scotland, I am persuaded that the bill goes some
way in the direction of promoting the idea of
people taking shared time off to spend with their
families and their communities on days that are
widely recognised as being special, either for a
faith reason or for other reasons that apply equally
to Christmas day and new year’s day, which in
Scotland is traditionally a day for celebration
together.
Ivan Middleton (Humanist Society of
Scotland): We obviously do not approach the
issue from a faith perspective, given that the 2001
census showed that 30 per cent of the Scottish
population live their lives free of religion. We think
that because Christmas day and new year’s day
are special, the general population should be
given an opportunity to get some respite from the
consumerist extravaganza that tends to go on at
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that time of year and that people who work in the
retail trade should be able to take time off without
facing the pressure of saying that they do not want
to work. An additional advantage would be a
saving in electricity and other energies—for
example, petrol would not be consumed by people
going in their cars to large shops.

retail trade, but a huge cost to society—some of
which can be reduced to pounds and pence—is
created when family life is damaged because the
work-life balance is out of kilter. The bill would
take a significant—if small—step in the right
direction of parliamentary recognition that family
life should be supported.

I have lived in Scotland long enough to
appreciate new year’s day. I have formed the view
that it is a day on which not a great deal happens.
I am sure that people who work in the retail trade
would be extremely happy to lie in their beds for
longer and to enjoy the company of their families.
We did not think that the bill dealt with a burning
issue but, on balance, after considering the
freedom of choice argument, we felt that it would
be beneficial to give people two days’ respite from
the consumer bonanza and to allow those who are
involved in the retail trade to take time off.

Ivan Middleton: One of my roles as a humanist
is to conduct funeral ceremonies. In meeting
bereaved families, one talks with them and tries to
find out how the deceased person lived their life.
Almost without exception, Christmas day and
boxing day are mentioned as significant family
days. If the deceased person was a lady, she may
well have hosted the Christmas dinner or the new
year party. Those are clearly family days in
Scotland that are recognised pretty universally.
The more people who are free to enjoy them
without outside pressures, the better.

The Convener: Given that the Christmas
celebration is related to a particular set of religious
beliefs, do you feel that non-Christians or people
of no religious affiliation might feel left out if
festivals that are important to them are not
observed?

Because the bill sees fit to define a large shop,
that leaves the door open for Tesco Express
outlets and local shops to open, so that if a family
runs out of milk or—dare I say it—something a bit
stronger, they will still be able to stock up.
Jackie Baillie: I say as an aside that I look
forward to the day when predominantly men are in
the kitchen on Christmas day.

Ivan Middleton: Humanists tend to think that
Christians commandeered what had long been a
mid-winter festival by attaching their name and a
particular story to it. Basically, Christmas day is a
winter festival and should be viewed in that light. It
more or less marks the shortest day and the return
of the light. From our point of view, it would be
much more acceptable if a name such as “winter
festival” was adopted instead of Christmas day.

We are all describing families, but according to
the Scottish household survey, 73 per cent of our
households have no children and as many as 32
per cent are single people, whether they are lone
pensioners or single young adults. Might those
non-traditional families feel excluded from the bill?

The Rev Graham Blount: I do not quite agree
with the very last comment, obviously. I am
persuaded by the soundings that the Scottish Inter
Faith Council took among non-Christian faith
communities, which showed that they generally
welcome the recognition of 25 December—
however one describes it—as a special day.

Ivan Middleton: I do not think so. The statistics
that you described are correct, but single people,
for example, have sisters, brothers, friends,
mothers, fathers and cousins with whom they
probably have a hooley on Christmas day and new
year’s day. As I said, the days are universally
recognised as holidays on which people should be
as free from work as possible.

Jackie Baillie (Dumbarton) (Lab): I will resist
the temptation to enter the debate on what the day
should be called.

The Rev Graham Blount: The story that is at
the heart of my understanding of Christmas is not
about a family that is exactly traditional. People
who live singly are still part of families or
communities. A person who lives alone does not
necessarily live their entire life alone.

Both witnesses mentioned the theme of families,
which emerged from the written evidence on the
bill. What would be the bill’s wider impact on
Scottish society—on family life, for example?
The Rev Graham Blount: I remember that the
phrase “modest but significant” has been used
about the bill’s impact. The bill would not turn the
world upside down, but it would take a significant
step in the direction of allowing people in
families—and in wider communities, as I said—to
share a day off together. That is significant for
family life.

14:15
Mr Stewart Maxwell (West of Scotland) (SNP):
Jackie Baillie mentioned the statistics on people
who live on their own—obviously, the trend in our
society for people to live on their own has been
growing for many years. I accept the point that
many of those people have connections with other
people and will spend Christmas day and new
year’s day with their sisters, brothers and other

I have seen figures bandied about on the bill’s
potential costs to the tourism industry and to the
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relatives, but do not many people spend those
days alone? The statistics show that depression,
ill-health and suicides are—unfortunately—higher
at that time of year. If workplaces were open,
would not some of those people welcome the
opportunity to work in them? They could go into
their workplace and enjoy the company of others
rather than be left alone with their own company
within their own four walls.

restriction on shops opening. The impact will be
strongest on the lowest paid, and particularly on
women and on people who are most vulnerable to
the kind of pressure that has been applied when
there has been so-called voluntary Sunday
opening. A lot of subtle, and less subtle, pressure
has been put on people who are supposed to have
chosen to work on Sundays, many of whom would
not work then if they were given a free choice. It
could be argued that the pressure to work on
Christmas day and new year’s day can be more
fearsome. If large stores open, there can be a
knock-on effect on and implications for other
services. Many people who do not want to work on
Christmas day could be put in a difficult position.

Ivan Middleton: Large shops will be closed for
trading, but I understand that in most of them, staff
will still stock the shelves for the next day. It is not
true to say that nobody would work in them on
Christmas day and new year’s day.
I think that single people will welcome a day on
which to put up their feet. If your argument is taken
to its logical conclusion, it would mean that the
people to whom you referred had no friends in the
world and nobody with whom they could spend
Christmas and new year. A small minority of
people may—sadly—be in such a situation, but I
do not think that many people in the retail trade
are. That is not a basis on which to reach a
decision.

Maureen Macmillan (Highlands and Islands)
(Lab): I am interested in what you said about
women workers. I think that around two thirds of
workers in the retail trade are female. Do you
agree that opening large stores on Christmas day
or new year’s day would have a disproportionate
effect on women and could therefore affect family
celebrations?
The Rev Graham Blount: Yes. We should take
into account Jackie Baillie’s point that it should not
always be women who are in the kitchen, but the
potential impact on those who work in the retail
trade is clear. I do not know whether the Mothers
Union would be content with my speaking on its
behalf, but it has made that case in written
evidence to the committee.

Mr Maxwell: I would not take my argument to
that extreme; I am simply suggesting that some
people may want to have the choice to work. I
wondered how that fitted into your thinking.
Ivan Middleton: I think that other opportunities
to work would exist. I touched on the size of shops
earlier. If a person in a smaller shop does not want
to work, another person could do their work.
Alternatively, a person could visit people who
would appreciate their company.

Maureen Macmillan: We are not talking about
only traditional families; sometimes the mother is
the sole parent.
The Rev Graham Blount: Indeed.

The Rev Graham Blount: I am tempted to say
that my mother is one of the statistics that were
mentioned, as she lives on her own. She would
not be chuffed if I told her that I was unable to
come to see her on Christmas day or new year’s
day because I was working all day. She is a retired
person who lives on her own; she represents one
of the significant number of single-person
households.

Ivan Middleton: To put matters in context,
people can work on the 363 other days in the year.
I would think that most people in the retail trade
would be glad that there were two days in the year
when they did not have to decide whether to go
into work because the decision had been taken for
them.
The Rev Graham Blount: On Maureen
Macmillan’s point about single parents, they are
precisely the people who are often put under the
greatest financial pressure at Christmas and new
year—a time of financial stringency, to say the
least—to make a tough choice.

Mr Maxwell: I suspect that you work on
Christmas day.
The Rev Graham Blount: Not unless the
Parliament sits then.
Mr Maxwell: Many of your colleagues work on
Christmas day.

Maureen Macmillan: Yes, indeed.
Bill Butler (Glasgow Anniesland) (Lab): The
committee heard evidence previously from the
business community, particularly the retail and
tourism sectors, about the bill’s possible economic
impact. In evidence, the business community
claims that if the bill prevented businesses from
opening on new year’s day, it would have a
damaging impact on the economy. Do you agree

The Rev Graham Blount: I hear what you are
saying. Most of us recognise that a small minority
of people want to work on Christmas day, some of
whom may be involved in the retail trade. A
balancing act is involved. We must recognise the
positive element of freedom of choice that is
involved but also the potential knock-on effects on
other people as a result of not placing such a
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same day every year, rather than their having to
see what the phase of the moon is or whatever—I
am not sure what the date of Easter is based on.

with the arguments that suggest that the bill would
cause economic damage? If you think that the
economic arguments are valid, should they have
precedence over the arguments that you have
espoused today?

I have a quick aside to make, if I may, on Mr
Butler’s remark that the Church of Scotland and
humanists agree on something. We also agree in
opposing the extension of the provision of faith
schools to more religions.

Ivan Middleton: I live in Edinburgh and I know
that there has been criticism in the past about
shops here not opening on new year’s day.
However, I cannot imagine that people come from
America and Australia to shop in Tesco on new
year’s day. I can accept that they would be a bit
annoyed if they could not get a cup of coffee, a
glass of wine or a meal, but I do not think that they
would be terribly upset if they could not go into a
large retail store.

The Convener: I think that that is just outside
the bill’s scope.
Ivan Middleton: I just thought that I would
mention it.
Jeremy Purvis: The phases of the moon are
also outside the bill’s scope.

Bill Butler: So you do not hold with the idea that
not opening on new year’s day could cause
economic damage.

Mr Maxwell: I was interested in the comments
about visitors coming from the USA to go to Tesco
on new year’s day. I tend to agree that that seems
rather far-fetched. The information that we
received on the surveys that were conducted by
the tourism authorities and VisitScotland showed
that visitors who come to Scotland around the
winter festivals state that the retail experience is a
large part of the reason why they came to
Scotland and why they enjoyed their time in
Scotland.

Ivan Middleton: It sounds a pretty theoretical
argument to me.
The Rev Graham Blount: I seem to be singing
not from the same hymn sheet but from the same
multicultural song sheet.
Bill Butler: Perhaps that
ecumenical attitude too far.
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Although I accept that people would not
necessarily want to go to a grocer’s shop on new
year’s day, I point out that, last week, the
Edinburgh Woollen Mill told us that it opens many
of its stores on new year’s day and attracts many
tourists to those stores. If the bill was passed, it
would have to shut those stores. Surely that would
have a clear impact on the economy and on the
fortunes of that business.

The Rev Graham Blount: I find it hard to
believe that people who come to Edinburgh to
enjoy themselves come not for the hogmanay
fireworks but to queue up at B&Q at 9 o’clock the
following morning.
Bill Butler: So we can say, gentlemen, that both
the Humanist Society of Scotland and the Church
of Scotland are as one on this matter.

Ivan Middleton: I take the view that the stores
would be open the next day and on the other 363
days of the year.

Ivan Middleton: Yes.
The Rev Graham Blount: On this matter, yes.
[Laughter.]

Mr Maxwell: If a tourist is here only for
hogmanay, they might fly off on 2 January.

Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): How significant do the two
witnesses consider Easter day to be?

Ivan Middleton: In this day and age, people
could order by internet.

The Rev Graham Blount: Easter day is
probably more significant for most Christians. If
the bill was about marking a religious holiday,
many Christians would probably make a strong
case for Easter. However, as I said earlier, the bill
is
about
acknowledging
the
widespread
recognition that a day is special; in Scotland, that
applies to Christmas day and to new year’s day
much more than it does to Easter. That may be a
matter of regret, but I am not making a case for a
holiday on Easter day, although I would welcome
one.

Mr Maxwell: So why go on holiday?
Ivan Middleton: To see the fireworks.
Colin Fox (Lothians) (SSP): To see Tesco
closed.
The Convener: I will not mention the fact that
many large stores are moving into clothing and
even jewellery.
Colin Fox: There is a paradox, in that the
pressure to open on new year’s day is greater
than the pressure to open on Christmas day. It
would be safe to say that that was a big theme in
the evidence that we heard last week. Of the two
days, new year’s day is much more of a uniquely
Scottish experience.

Ivan Middleton: Obviously, from the humanist
perspective, Easter has no particular significance.
However, I have heard humanists say that it would
aid their planning a great deal if Easter was on the
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Graham Blount has told us about what
Christmas used to be like and John Swinburne
has reminded us that he used to work on
Christmas day when he was an apprentice, which
was not yesterday. What is your organisations’
vision of what you would like both occasions to be
like? I ask the question because a large part of the
issue that we are discussing relates to the need to
protect what is culturally unique about new year’s
day and Christmas day. You have made it quite
clear that the consumerist extravaganza does not
attract you, but what particular vision do you offer
us?

The Rev Graham Blount: People’s experience
is beyond anecdote. In the Argos case, there
appeared to be a voluntary agreement in place in
Scotland, in the absence of legislation to that
effect. However, the fact that people had to go to
court to try to safeguard what they thought was a
right shows that there is a need for legislation in
this area. A lot of people out there will never go to
the length of taking the matter to court because
they are afraid for their jobs. There is strong
evidence on both sides of the border of pressure
being put on people who are supposedly being
asked whether they want to volunteer to work.

The Rev Graham Blount: I liked the term—
which I did not write—in the Church of Scotland’s
official response, which referred to a process of
the flattening of lives. There is a lot to be said for
the possibility of having a day or days that are
significantly different from other days. To an
extent, that is a matter of personal choice—we can
make a day different. However, a lot of other
social factors determine these things. If you live in
one of the streets in which people park in order to
patronise a large store 363 days of the year, the
opportunity to park outside your house on new
year’s day might be seen as a plus. If you feel that
you have to work a large part of the rest of the
year, a day on which the law says that you have
the right not to work would make a significant
difference.

The Convener: Do you have any thoughts on
that, Mr Middleton?
Ivan Middleton: I am not an expert on the
issue.
The Convener: I apologise for the fact that you
appear to have a spotlight shining in your eyes.
We are not meant to be giving you the third
degree or anything.
Mr Maxwell: Reverend Blount, you say that
there is strong evidence to support your assertion
that people are pressured to work on Sundays. Do
you have that strong evidence? Do you have
something in writing that we could read?
The Rev Graham Blount: I am fairly certain that
I have material that I can send to you. I do not
have it with me, and the information is
predominantly from south of the border. However,
there would be little reason to believe that a
voluntary agreement would work better in one
place than in another.

We are talking about variety and about giving
people the opportunity, on two days out of the
year, to have a day that is of their own devising.
As has been said more than once today, there are
different patterns of family life. Increasingly,
people operate as families in different ways and
celebrate as families in different ways, which I
hope means, for many people, spending time with
family and friends in the community.

Mr Maxwell: It would be useful if you could send
the committee that information.
The Convener: If you could send it to the clerks,
that would be helpful.

Ivan Middleton: As I said earlier, when I talked
about bereaved families, Christmas day and new
year’s day bring out significant memories of family
get-togethers. Perhaps sadly, it is probably the
case that those are the only days of the year when
certain members of the family meet up.
Sometimes, they might say that that is a good
thing. However, overall, I think that the benefits
outweigh the disadvantages. I see both days as
family days.

Mr Maxwell: I would also like to ask about the
scope of the bill. As you are aware, the bill focuses
exclusively on retail premises that are more than
280m2 in size. What are your thoughts on that? All
shops that are smaller than that are excluded from
the bill’s provisions, and shops in train stations
and airports are excluded. Only about 11 per cent
of the working population work in retail, and we
can discount from the bill’s provisions those who
work in smaller stores, airports and railway
stations, as well as those who—as Mr Middleton
mentioned—undertake stock-taking or shelf-filling
on Christmas day and new year’s day. What are
your views on the fact that the bill restricts trading
activities only in the retail sector, given the fact
that we are talking about quite a small number of
people?

14:30
The Convener: Reverend Blount, you have cast
aspersions, if you like, on voluntary agreements as
far as working on Sundays is concerned. Do you
have any evidence that you can share with the
committee to back up your view, or is your view
based on anecdotal evidence that you have picked
up?
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Ivan Middleton: I accept the fact that many
people will have to work on those days. My
background is in social work, and I recognise that
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we cannot close old people’s homes, children’s
homes or hospitals. We also want public transport
to work and we want the ambulance service to be
available. Many agencies will have to employ
people on those days.
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drawing a line, even though that will create
anomalies close to the line. It might be the case
that parts of large stores will be cordoned off in
order to evade the legislation, if it is passed, so
that their size is reduced to whatever the limit is.
There is a good case, as has been found in
England, for recognising the large impact of
particularly large retail premises.

I thought that it was strange that the bill focuses
on such a small group, but the arguments that it
puts forward are persuasive. One cannot please
all the people all the time, but it seems that this
group of people have a legitimate complaint and
feel that they are going to be overwhelmed and
forced to work on those two days. If the Parliament
stepped in and changed the law so that they did
not have to work, that would be beneficial.
Nonetheless, I feel that some of the penalties are
pretty high.

The Convener: We took evidence last week
from a representative of a retail store who said
that he had no intention of opening on Christmas
day, although he felt that new year’s day was
different. Do either of the witnesses see clear
differences between the two days?
The Rev Graham Blount: To be perfectly
honest, it seems to me that there is more pressure
to open on new year’s day. The more we move
towards normalising the opening of large retail
shops on new year’s day, the more pressure will
grow on opening shops on Christmas day. There
is a difference in the practical pressure on the
retail trade at the moment, but I see no other
significant difference between the two days.

The Rev Graham Blount: I agree. Personally, I
would prefer the bill to go further than it does,
although that does not undermine what I said
earlier about its making a positive, if modest,
contribution. We are talking about a significant
section of the workforce, and retail seems to be an
area in which new pressure is being placed on
employees who have, in the past, not worked on
Christmas day and new year’s day. That is of
particular concern at the moment, which is the
justification for introducing legislation that affects
that group of people. I agree with Stewart Maxwell
if he is thinking that the provisions might be
extended to others.

Ivan Middleton: As I said earlier, both days are
ingrained in Scottish culture as family days for
different reasons, so it is hard to draw any
meaningful distinction between the two.
The Convener: I invite the member in charge of
the bill, Karen Whitefield, to ask her questions.

Mr Maxwell: You might be disappointed if that is
what you think I am thinking.

Karen Whitefield (Airdrie and Shotts) (Lab):
Thank you, convener, I am pleased to be at the
Justice 2 Committee again. I am grateful to both
the Humanist Society of Scotland and the Scottish
Churches Parliamentary Office for their support of
the bill. Do you agree that if the Parliament does
not take this opportunity to legislate, Scottish
society and the majority of Scotland’s shop
workers in particular, might suffer a detrimental
effect in the future?

Staff who work in Boots in Waverley railway
station would have to work on Christmas day and
new year’s day, whereas staff who work in Boots
in Princes Street would not. It would be a special
family day for the Princes Street staff, but not for
the Waverley railway station staff. Can you explain
the logic of that because I have some trouble with
it?

The Rev Graham Blount: Yes, I hope that that
has been clear in what we have said until now.
There is new pressure on large retail stores in
particular to open, more on new year’s day than
on Christmas day. I have no doubt that if we draw
back from passing the bill, far more people will be
under pressure to work on those days than has
been the case in Scotland.

Ivan Middleton: As I understood it, facilities
ought to be open at railway stations and so on for
people who need to use transport.
Mr Maxwell: I will give you another example: the
small Boots at the corner of Union Street in
Glasgow and the large Boots in Argyle Street.
Neither is in a railway station.
Ivan Middleton: I guess that issues such as
whether size matters come into play in many
situations. For example, one has to decide
whether people can buy cigarettes or alcohol at 16
or 18, just as one must decide whether the size of
a small shop is more than 280m2 or the size of half
a tennis court. Fortunately, MSPs have to decide
such matters, not us.

Ivan Middleton: Yes. My thinking is that the bill
might prevent a King Canute attempt later on to
quell the tide that will overwhelm shop workers.
The two days would become shopping days and
continue the commercial extravaganza of which I
spoke earlier. Scottish society will be worse off if
the bill is not passed.
The Convener: Thank you for your attendance
this afternoon. I apologise for the fact that you had
the sun in your eyes and for the slight delay in

The Rev Graham Blount: I have to agree. In
many cases, one recognises that it is worth
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The Convener: Do you think that the retail trade
should be restricted on those days, and why?

starting. I ask you to send any further written
evidence to the clerks as quickly as possible.
Jackie Baillie has not walked out because she is
upset with anyone, but because she has a bit of
urgent business to do in another committee. She
will be back at the earliest opportunity.

14:45
Mandy Millar: It should certainly be restricted
on Christmas day—there is not another day like
Christmas. However, there is now great demand in
retail on new year’s day. I was talking to a taxi
driver on the way here, who asked me where I
was going and so on. He said that he gets people
from other countries in his cab on new year’s day
asking, “What can we do today? The castle is
closed, everywhere else is closed.” We feel that
our opening on new year’s day provides a service.
It is great fun, and we have a good interaction with
the customers.

I welcome Mandy Millar and Sheila Govilpillai,
retail workers for Debenhams who have come to
give evidence this afternoon. Please feel relaxed,
because we are not going to hang or flog anyone.
We are genuinely interested in your responses to
issues that committee members and Karen
Whitefield, the member in charge of the bill, will
raise. The committee will look carefully at all the
evidence that is given. Your contributions are
valuable, because you are employees in the retail
sector.

I have kids, but working is voluntary and we do
not do it every year. If we work one year, we do
not have to do it the next. There are also people
who want to work, such as students who are
looking for extra cash—we all know how much
money they have to lay out. The work is totally
voluntary. If a member of my staff came to me and
said, “Mandy, I’m not working new year’s day,”
that would be fine. There is no pressure, but the
general thought is that there are people who are
more than willing to work on new year’s day.
Sheila Govilpillai said that she feels lonely at
Christmas; there are other people in the same
situation.

What are your respective roles in the company?
Mandy Millar (Debenhams): I work in the
Debenhams store in Princes Street. I have been
with the company for 22 years, and I am a
supervisor for cosmetics on the ground floor.
Sheila Govilpillai (Debenhams): I work at
Ocean Terminal in Leith. I have been with
Debenhams for a year. I am a trainee supervisor
in the women’s formal clothing department.
The Convener: Jolly good. What is it like to be a
retail worker during the Christmas or new year
period? How does that affect you and your
families? Those of us with some retail knowledge
appreciate how busy the festive season is.

Sheila Govilpillai: Those are my sentiments
exactly. It is strictly voluntary. There is no pressure
on us, and we have never been forced to work. It
was voluntary last year, and I volunteered as I had
nothing to do at home. It was extra cash, as we
were paid much more, but more than anything the
environment was totally different. Everybody was
in a joyous mood, and we did not have much of a
crowd—I should definitely mention that. It was
very nice and time passed quickly. It was not like
an everyday working day.

Mandy Millar: We work a lot of extra hours over
the Christmas period. It is pretty frantic, but it is
also enjoyable, because we are kept busy and
there is banter with customers. We accept that, as
retail workers, we must be where the demand is,
and there is great demand at Christmas. I have no
qualms about that. It is hard work, but generally it
is good fun. If you are in retail, you accept that it
comes with the job.

The Convener: What percentage of staff in your
respective locations work on new year’s day?

Sheila Govilpillai: I am from Singapore and
have no family over here. During the year that I
have been at Debenhams, I have spent more time
at work than at home. I feel more comfortable at
work, because I am used to the environment. It is
like a family environment. If I am at home at
Christmas and new year, it is a bit lonely. I enjoy
the company at work and am comfortable about
working during the Christmas and new year
periods.

Mandy Millar: On a normal day, we would have
probably up to 10 members of staff on my floor.
Last new year’s day we worked with four in my
department.
The Convener: And down in Leith?
Sheila Govilpillai: We cover young fashions
and women’s formal clothing, which is on two
floors. We usually have 10 to 12 staff covering
both floors. On new year’s day we had six to eight
staff, including part-timers who came in for four
hours.

The Convener: Has either of you ever worked
on Christmas day?
Sheila Govilpillai: No, not on Christmas day.
On boxing day and on Christmas eve.

Colin Fox: We had a manager of a Glasgow
Debenhams store in last week.

Mandy Millar: I have worked on boxing day and
new year’s day.
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Mandy Millar: Peter Betts.
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new year’s day or Christmas day—and, as I said,
it is voluntary—we get paid extra. The concession
girls are not paid extra, but get an extra day off if
they work on new year’s day. Their sentiments
were that if the shop was open on new year’s day,
they would not want to be there, even if they were
getting an extra day off.

Colin Fox: Do you know him?
Mandy Millar: Yes.
Colin Fox: He explained that Debenhams
began opening on new year’s day only about three
or four years ago. I know that Sheila has been with
the company just a year but, Mandy, you have
worked for Debenhams for 22 years. You must
have known 18 years without opening on new
year’s day.

The few Debenhams staff I spoke to were all
from my age group or a bit younger. They said, “I
don’t mind because I am getting extra money, it’s
not going to be very crowded and we will be doing
the same job, not anything different or extra.” They
were happy about it.

Mandy Millar: To be honest, I see late-hours
opening as more detrimental to my family life than
working on new year’s day. I am a family person,
but in my family life we have close relationships.
We have family days all the time anyway, so
working on new year’s day is not a major problem
for me. It is different, but the customers who come
in are so pleased to have somewhere to go that
you get a good relationship with them. It is good
fun. The customers may only be in Edinburgh for a
couple of days, so it may not be viable for them to
shop the next day. They may be going home the
next day.

Mandy Millar: The day is shorter as well
because staff do not go in until 11 or 12 o’clock.
Colin Fox: I have a question about the
proportions of staff who worked those days. Was it
four out of 10 in the Princes Street store and six
out of 12 in the Leith store?
Mandy Millar: Yes.
Colin Fox: I take it that they were paid double or
triple time on that day.
Mandy Millar: That is right.

Colin Fox: You spoke about the jovial attitude of
people on new year’s day. Is there any sense that,
apart from that, it is just a normal working day, the
same as any other in the year?

Colin Fox: So half of the staff in one store and
two thirds in the other chose not to work on that
day, notwithstanding the inducement of double or
triple time.

Mandy Millar: No, it is totally different. The store
managers make it a special day for the staff as
well. They put on extra, fun things for us to do in
the store, and it is known as a different day. Staff
are well rewarded for working that day. Some
people might say that that is bribery to get staff to
work; it is Karen Whitefield’s bill so she probably
feels like that. There are people out there,
however, who come in to work as Christmas
temps to get extra money.

Mandy Millar: I would not say that they chose
not to work. We worked out the number of staff we
thought we would need for that day. Because the
day was shorter, staff did not need hour-and-a-half
breaks. They got breaks, obviously, but they were
not as long, so we did not have to find staff to
cover. We could have got six or seven staff to
work that day, but we based the staff requirements
on what we felt was necessary for the day.
Colin Fox: I suspect that one of my colleagues
will go further with that line of questioning.

Colin Fox: You must talk to staff during tea
breaks. What would you say is their attitude to the
bill?

Earlier, you remarked that the staff were
concerned about other, more pressing issues. Last
week, the manager from Debenhams said that
staff have concerns about travelling home when
the stores close at 8, 9 or 10 o’clock at night. They
also have anxieties about harassment by badmannered customers, for example. Where do
those concerns sit amongst the attitudes of retail
staff in Debenhams, compared to the proposed
measures?

Mandy Millar: Do not get me wrong; there is a
mixed view, to be totally honest. There are staff
who do not want to work new year’s day, and that
is fine because it is totally voluntary. I spoke to
four people on my floor who knew that we were
coming here today. Three of them were totally
okay with working on new year’s day. One said,
“Why should we work new year? It is a special
day.” So the view is generally mixed, but that is
not a problem because we have enough people
who are more than willing to come in on new
year’s day. There is no pressure whatsoever.

Mandy Millar: Coming up to Christmas, we are
open until 10 o’clock at night, sometimes later.
The younger staff—
Colin Fox: Is that a bugbear for them? Do they
think that that is too late?

Sheila Govilpillai: I have one point to highlight.
Before I came here, I spoke to two groups of
staff—our own Debenhams staff and staff from a
big group of concessions such as Phase Eight and
Principles. The difference is that when we work on

Mandy Millar: It is not a bugbear, but they feel
uncomfortable about how they are going to get
home at night.
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You mentioned abusive customers. I had one
today. A guy who was high on drugs was in the
store being very abusive. I have greater concerns
about that than about working on new year’s day.

Maureen Macmillan: Does Sheila Govilpillai
feel the same?
Sheila Govilpillai: I have not had a big
discussion about Christmas day with my manager,
who sent me here. I agree with your comment that
there might be pressure for shops to open on
Christmas day, but at the moment and for a few
more years to come Debenhams will not be
considering opening on Christmas day. When I
started I was told that I would definitely not be
working on Christmas day and that that would not
happen for a long time. I believe that that is the
situation, but personally I have not had a
discussion on the topic.

Colin Fox: Is it the same in Leith, Sheila?
Sheila Govilpillai: Yes.
Maureen Macmillan: Thank you for coming to
give us evidence. It is good to get it straight from
the shop floor. I hear what you are saying, which is
that it is almost like a fun day because the shop is
open for shorter hours, it is not too busy and it is
new year’s day so you can have a laugh with each
other.
Last week we took evidence from a Debenhams
spokesperson who said that he would like to see
all the shops open on new year’s day. I presume
that Debenhams is working towards new year’s
day being like an ordinary day, when the shops
are perhaps open from 9 o’clock in the morning
until 6 o’clock or later at night and all the shops on
Princes Street and down at Leith are open. There
would not be the same kind of atmosphere then. It
would be busy and all the staff would be in the
shop. Is that what you want to happen?

Maureen Macmillan: I have one more question,
which is not really related. I know people who work
in banks, for whom 2 January used to be a
holiday. One of the banks decided to change that,
but bank staff who were thinking about opting in to
working on 2 January discovered that it was
almost impossible to get public transport on that
day. I presume that you or other staff might have
the same problem.
Mandy Millar: The company puts on taxis for
staff who have a major problem getting in to the
store. The same is done on boxing day. If there is
a problem with staff getting in to the store, we will
provide them with taxis. It is not viable to have
staff come in from Fife and so on, but that does
not lead to discrimination against the people who
live in Edinburgh, because coming in is voluntary.
If staff from Fife arrange to come in to work by
driving in, or getting someone to drop them in, that
is fine and they can also work on that day.

Mandy Millar: I do not have figures on how
much we would take or anything like that, but if the
demand is there that would be fine. I do not think
that it will ever be that busy, because it is
generally tourists who come in on new year’s day.
Maureen Macmillan: You said that you rely on
temporary staff and so on. If more shops were
open, would there be more pressure on staff to
come in? Would it be more difficult to get staff to
come in if the shop was open for longer hours?
Mandy Millar: No. To be honest, we are under
no pressure whatever. I spoke to my store
manager when I learned that I was coming to the
committee today. I said, “I will go down and
support what you have to say and how I feel about
it.” I stressed that if someone came to me about
working on new year’s day and said, “I do not want
to work it,” I would turn round and say, “That is
fine.” They would not be discriminated against by
people saying, “They are not working.” It is purely
voluntary. If we open for longer hours there may
possibly be strains, but we have been told that the
current hours are the hours that we will work on
new year’s day in future and I hope that
Debenhams sticks to that.

15:00
Maureen Macmillan: If all shops started
opening, there would be pressure on the buses
and more and more people would end up working.
Mandy Millar: Yes, I agree with that.
Maureen Macmillan: Some of us are concerned
that trading on new year’s day will snowball and
that the day will become just like any other trading
day. Thank you for your contribution.
Bill Butler: Good afternoon, colleagues.
I want to touch a little more on the point that my
colleague Maureen Macmillan raised about people
volunteering to work on new year’s day. Both
Mandy Millar and Sheila Govilpillai said that there
was no pressure and that working was strictly
voluntary. Mr Bruce Fraser of the Union of Shop,
Distributive and Allied Workers has said that, if
trade were really good, there would be an
incentive to get more staff in—more than the 40
per cent that Mandy mentioned or the 50 per cent
that Sheila mentioned. He said:

Maureen Macmillan: Are you concerned that if
new year’s day became a general trading day
there might be pressure for shops to open on
Christmas day?
Mandy Millar: No. From having spoken to
people in the store and the gentleman who was
here last week, Peter Betts, my understanding is
that Debenhams has no intention of opening on
Christmas day.
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“The employers might start off with the best intentions by
asking for volunteers, but once they find that key personnel,
such as managers and supervisors, do not want to work,
they will move away from a voluntary system very
quickly.”—[Official Report, Public Petitions Committee, 21
January 2004; c 485.]
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what you suggest they might. As I say, we
represent Debenhams and we are—I believe—
very important to the company.
Bill Butler: I agree—workers are important.
Mandy, do you have a view?

I think that he was referring to USDAW’s
experience of Sunday trading.

Mandy Millar: In the 22 years that I have been
in retail, many changes have taken place. When I
started as a 16-year-old, we did not work on
Sundays and we did not work late nights except
for Thursdays, when we worked until 8 o’clock. At
Christmas time we worked only until 8 o’clock.
Things change. Consumers change. Expectations
change. Stores are now expected to be open. If
you work in retail, you go into that with your eyes
wide open. I do not feel any pressure; if I did, I
would get the hell out of there. Sorry. If I felt
uncomfortable with that situation, I would go. The
company has been fantastic to me; I have had a
lot of support throughout the 22 years. I have
never felt pressured to do anything.

Mandy, I know that you said that it would be
unlikely to happen, but what if business was so
good that not only were tourists coming in but
other shops were opening because more and
more people wanted to treat new year’s day just
like any other day? Would there not be a real
pressure from management on staff?
Mandy Millar: No, because we would employ
more staff over new year.
Bill Butler: For one day?
Mandy Millar: No, we would book them in for
the whole period, not just for new year’s day. It
would cost the company more, but we would have
to employ more staff. That is what I think the
company would do, which is not to say that it
would do that, just that that is what I think it would
do.

Bill Butler: Thank you for being so frank.
Mr Maxwell: I have a small supplementary that
follows on from the questions about possible
pressure on people to volunteer. You have said
that you do not feel that there is pressure and that
people can opt out if they wish. If I remember
rightly, Peter Betts of Debenhams said last week
that he paid triple time for new year’s day. Given
that rate of pay, do you have a problem with too
many people volunteering for new year’s day? Do
you always get the four out of 10 that you need? Is
it a problem if the figure is five or six out of 10?

Our store policy is that staff can opt out of
working on Sundays. There is no pressure. I work
on Sundays, but only one in six—or if I am needed
because staff are on holiday. However, a lot of
staff in the store can opt out of working on
Sundays if they like.
Sheila Govilpillai: I agree that there might be
pressure if trading became really good. If that
happened, the day could become another taskoriented day like Mondays to Sundays. At the
moment, we can be asked to stay in until
midnight—as I have done on certain mega-days.
However, if I feel that the request is not
reasonable or right, I am at liberty to voice my
feelings and say, “I don’t think it’s right for me to
be working on this day.” If the situation that you
describe came about, and it became necessary for
staff to work, I am sure that Debenhams would
give us the chance to voice our feelings and say
that we did not want to be included.

Mandy Millar: Demand can be quite high
because of the rate of pay, but we work it on a rota
system. If I did new year’s day this year, and my
other supervisor wanted to get the benefits of it
next year, that is what would happen.
Mr Maxwell: Is it purely based on pay, or are
there other reasons why people might want to
work those days?
Mandy Millar: There are other reasons.
Christmas is more important to me than new
year’s day. We get three days off at Christmas,
including boxing day and the day after that. That
benefits me because I can spend time with my
kids at Christmas. We are given options: “Do you
want to be off for Christmas? Do you want to be
off for new year?” We take it from there.

Bill Butler: The company might say, “Yes, well,
you’re perfectly entitled to your opinion, Sheila, but
I’m afraid things have changed. We hear what
you’re saying but you’ve still got to come in.”

Mr Maxwell: Flexibility is more important to you.

Sheila Govilpillai: I do not think that the
company would say that to us. The staff play a
very important role: we represent the whole of
Debenhams. None of the customers knows the
deputies or the board of directors by name, but
they know most of us by name. Customers know
me by name even if I do not always recognise
them. It would not be right for management to do

Mandy Millar: Yes. I am totally flexible when it
comes to it, but we have to be fair. If the staff want
to work at new year, they should have the choice
of doing so. Again, if they do not want to work it,
they should have that choice too. We are given
three different options at Christmas.
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payment for staff who work on new year’s day.
There would be less demand if the payment was
not made. We have students working for us who
are looking for the money on new year’s day.

Mr Maxwell: Sheila Govilpillai said that one of
the reasons why she was happy to work on new
year’s day and in the run-up to Christmas and so
on was not just to do with money, but to do with
the fact that she comes from Singapore and she
would otherwise be on her own. By going to work
on those days you meet friends, associates and
colleagues. Are there others in your store who like
to work at that time rather than be at home?

Karen Whitefield: Shop workers have told me
that, if somebody had asked them five or six years
ago to work on new year’s day, they would have
said no, because it has traditionally been a holiday
in Scotland and a day on which the vast majority
of shops did not open. Only in the past two or
three years has it become more normal for stores
such as Debenhams to open. There can be few
guarantees. At present, the company may say that
it is unlikely to do certain things, but that may
change.

Sheila Govilpillai: There is a minority like me,
some of whom are from the United Kingdom. They
feel much more relaxed. They are less
pressurised. The money is an attraction, but the
most attractive point about working on new year’s
day is that it is the only day on which you can walk
around not doing much work and nobody will say
anything to you. Most of the staff mentioned that
working at new year is not task orientated,
because there is no stock to put out and no markdowns to do. We just have fun. We get other work
done, but the day is relaxed.

I am sure that when Mandy Millar left school
when she was 16 and started working, she
thought that she would always have new year’s
day off. She said that Christmas day is important
for her family. I accept that Debenhams has no
desire at present to open on Christmas day, but
five or six years ago, it had no desire to open on
new year’s day either. Do you understand that
some shop workers feel that the situation is the
thin end of the wedge and that they need a little bit
of protection? Like you, they are more than happy
to work all those extra hours at Christmas time
because they are paid for that, but the bill would
provide a little bit of respite and protection for
them.

Mr Maxwell: There is less pressure and more
money.
Sheila Govilpillai: Yes.
Karen Whitefield: Mandy Millar in particular,
with all her experience in the retail trade—far more
than me, since I was only ever a shop assistant
while I was studying—will know about this, but it
used to be common practice for shops to pay
double or triple time on Sundays. My
understanding is that that is now quite unusual
because people are contracted for a set number of
hours, which they work over the course of the
week.

Mandy Millar: I can only give my feelings on the
subject, but if Debenhams said that it was going to
open on Christmas day and asked me to work,
basically, I would tell it to sod off and I would leave
retail. That is my personal view—I would never
ever work on Christmas day, but new year’s day is
not as important to me and it is not as important to
a lot of people to whom I have spoken.

How would shop workers feel if they were not
offered enhancements to work on new year’s day?
Is it likely that fewer people would volunteer? The
money seems to be a motivating factor for some
people. If extra money was not paid as an
enhancement for new year’s day and all the shops
were open so that it became just like any other
trading day, the happy and fun atmosphere—with
no need for staff to be filling shelves, replacing
stock and marking up and marking down in
preparation for the sales—would be less likely to
occur. People would be less likely to want to work
on new year’s day, because it would be just like
any other day.

Karen Whitefield: So you would want to leave
the job because working on Christmas day would
not be for you. However, do you accept that many
shop workers are on fixed incomes and have
families to keep and other responsibilities, so it
might not be easy for them to find another job?
They might not want to work on Christmas day,
but the pressure on them to say yes could keep
them in their job, whether or not they were happy.
Mandy Millar: I totally accept that, but I truly
believe that Christmas will always be Christmas.
That is all that I can say. I put my hand on my
heart and say that, in the future, Christmas will
always be Christmas.

Mandy Millar: We get an extra payment for
working on Sundays. We are in the store for six
hours, but a full-timer gets more or less a full day’s
pay for that, or they are given a day off during the
week. We can get the two and a half hours’ extra
pay, or we can take it as time earned.

The Convener: Miss Govilpillai, do you have
anything to add?
Sheila Govilpillai: Mandy Millar expressed my
sentiments exactly.

If we did not get extra payments, I am sure that
the situation might change. However, Peter Betts
came back after last week’s meeting and more or
less told us that there would always be an extra
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The Convener: I thank you both for your
evidence. Giving evidence is always a bit arduous
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Jeremy Purvis: Has that happened in your
stores? I am trying to obtain a picture of the level
of complaints.

for somebody who is not used to it. I see that
Jeremy Purvis still has a question. I beg your
pardon, Jeremy. You have been so quiet that I had
forgotten all about you—that is most unusual.

Mandy Millar: I know of no complaints, but they
are confidential much of the time, so whether I
would be told about them is another matter. Staff
can go to a totally separate room on their own to
phone the service.

15:15
Jeremy Purvis: The convener says that I have
been uncharacteristically quiet—that is the cheek
that we get from our managers.

Jeremy Purvis: Does Debenhams recognise a
trade union?

I am not sure whether the witnesses have read
the bill, which exempts stores whose floor area is
less than 280m2. The member in charge of the bill
referred to it providing a little respite and
protection, but that would be the case only for staff
who work in larger stores. Do you have any
comment on that? Do you have any comment on
the fact that the bill applies only to people who
work in the retail sector and not to other sectors?

Mandy Millar: I am not sure; I cannot answer
that.
The Convener: Does a staff representative
group or committee exist?
Mandy Millar: No.
The Convener: Is there openness?
Mandy Millar: Yes—the environment is pretty
open.

Mandy Millar: Restaurants are open and pubs
are even open on Christmas day, nowadays.
Many different sectors are open and I do not see
why we should be any different, if the demand
exists.

The Convener: Is the staff tea room the place
where people chat about issues?
Mandy Millar: Yes—it is the gossip area.

Jeremy Purvis: What about smaller stores?

The Convener: If a feeling among staff arose
from that, how would it be processed?

Mandy Millar: To be honest, the shops that I
have seen open on Christmas day are smaller
grocers, which—round my way, anyway—are run
by people from different ethnic origins. I accept
that shops such as small Boots pharmacies have
to be open.

Mandy Millar: We have three levels of staffing
in stores: shop workers, supervisors and sales
managers. As a supervisor, I generally represent
the middle ground. If staff had a general problem,
they would be more likely to come to me. I would
have to voice their opinions for them.

Jeremy Purvis: Are you members of any trade
unions?

The Convener: You are the unofficial staff
representative for your department.

Sheila Govilpillai: No.
Mandy Millar: No.

Mandy Millar: Much of the time, yes. I probably
put that on myself, by telling staff that they can see
me if they have a problem and I will try to help
them.

Jeremy Purvis: What about people in your
teams?
Mandy Millar: When I started in Debenhams,
the unions were part of working in a shop—people
joined the union. However, as the years have
passed, that has fallen by the wayside. A long time
ago, I was a member of a union, but not any more.
I do not think that anyone in my store is a union
member.

Jeremy Purvis: Does Sheila Govilpillai want to
comment about the mechanisms in the store? You
are just starting. Does the store have an
environment in which your views can be heard, or
could you suggest improvements?
Sheila Govilpillai: I have a very good
relationship with my management, from the store
manager upwards, and we are at liberty to walk in
at any time and voice our concerns. Because I am
used to doing that, I have never really understood
the need for a campaign. That said, my staff are
scared to speak to the manager, so I am always
the middle person.

Jeremy Purvis: If pressure were to be placed
on you by the management—perhaps informal
pressure, such as a hint that there were no
guarantees for the future if you did not work late or
do a little extra, which meant that you had to put
pressure on your team—what formal mechanism
could you use? You said that you would tell the
management to sod off, but does a mechanism
exist in the store or through the company for you
to register a complaint formally?

As I said, at the moment, we do not feel the
need to hold a campaign. There might be a small
issue with voicing our concerns; however, I believe
that, if action needed to be taken on an important
issue, the store manager or the management
above him would look into that.

Mandy Millar: We have human resources
offices that we can get in touch with 24/7 if we
have a problem. They would deal with it.
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Do you have any evidence that certain retail
operations that do not open on Christmas day or
new year’s day want to do so?

Jeremy Purvis: Why might the staff be scared
to speak to the manager?
Sheila Govilpillai: They are just scared of the
word “manager”. No matter who that person was,
they would still be scared to approach and speak
to him, even if they simply wanted to ask for a day
off. Because they feel that they have to go through
another person, they have been encouraged to
come to us. We are seen as much more
approachable than the management.

David Ramsden: No. I have no evidence to
show that that is the case, other than in Southall, a
suburb of London, where some national stores
traded on Christmas day until the law prevented
them from doing so. However, many small
shops—which is to say, those that are smaller
than 280m2—trade on Christmas day. As I said
earlier, in relation to people from an ethnic minority
that does not place a great deal of significance on
Christmas, I see no problem with that. However, I
have no evidence to suggest that people are
clamouring to trade on new year’s day and are
waiting for this bill to fail to progress before they
announce that they are now going to trade on new
year’s day. People who recognise that there is a
consumer demand will—and should—respond to
those consumers and should be trading.

The Convener: Thank you for your evidence
and, indeed, for asking your colleagues for their
views. You might have friends who work in other
retail stores. Have they mentioned the bill or
raised any issues about working at Christmas and
new year?
Mandy Millar: No. To be honest, we learned
about the bill only last Friday when we were asked
to give evidence to the committee. As I have not
had a chance to speak to anyone outside our store
about the matter, I cannot really comment on how
they feel.

Colin Fox: If companies polled consumers and
found that there was a commercial demand for
Christmas day opening—I am not talking about
new year’s day at the moment—would you take
the view that they should therefore be allowed to
open on that day?

The Convener: I thank the witnesses for the
openness of their responses, particularly their
sometimes colourful nature.

David Ramsden: If there is consumer demand,
retailers, who are in the service industry, should
provide the service that is demanded. If I may say
so, the retail graveyard is littered with the remains
of people who thought that they knew better than
their customers.

Mandy Millar: Sorry.
The Convener: Do not be sorry—it makes your
evidence all the more genuine. Thank you.
I welcome to the meeting David Ramsden, who
is the chairman of Deregulate. Thank you for your
written submission, which all the members have
read.

Colin Fox: You said that there was little
evidence to show that retailers wanted to open on
Christmas day, which is why they are not opening.
However, you say that, were that demand there,
there should be no restriction to having Christmas
day as a normal working and trading day. Have I
understood you correctly?

Do you think that the retail trade should be
restricted on Christmas day and new year’s day
and, if so, why?
David Ramsden (Deregulate): Personally, I
cannot see why a retailer would want to open on
Christmas day. In fact, very few do so, unless they
serve an ethnic minority that does not look on 25
December in the same way that we do.

David Ramsden: I should, perhaps, have
explained myself better. I come from a
philosophical position whereby I do not believe
that the state has any place in regulating when
shopkeepers should open their stores and
customers should shop in them. I know of no
evidence of any retailers, other than small shops
in ethnic minority areas, that open on Christmas
day and I cannot believe that retailers have any
intention of doing so in the future.

Interfering with retail premises’ opening hours
should not be part of the Government’s role. That
is a matter for the shopkeeper, the shop worker
and the customer. In general, the retail trade is
very good at regulating itself. Indeed, there is
ample evidence of that already in Scotland, and I
do not believe that the bill is necessary to protect
either shop workers or the special nature of
Christmas day and new year’s day.

Colin Fox: I thought that you were driving at the
fact that, as far as you are concerned, the state
has no role to play in the issue.

The Convener: I should point out that the
Scottish Parliament has no powers over
employment and that, therefore, the bill focuses
purely on the restriction of trade. However, any
consequences that that might have are another
matter.
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Jeremy Purvis: What do you think the bill’s
economic impact would be? You can bring to bear
your experience of the comparable situation in
England and Wales. If you could make reference
to the impact on trading of laws that apply to
Easter, that would be quite helpful.
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David Ramsden: One of the economic
disadvantages is that, if this bill goes through and
the only shops that people can go to on new
year’s day—leaving aside Christmas day—are
small shops, the Scottish Parliament will be
imposing a tax on the shopper. It is well known
that goods are around 10 per cent more expensive
in a convenience store than they are in a general
food market.

2698

work in large stores, who might not be required to
work on new year’s day.
Retailing in large stores is broadly a 24/7
activity. The fact that a shop is not open does not
mean that the staff are not there working—shelf
filling, stocktaking, cleaning and generally
replenishing the shop. The bill does nothing to
protect shop workers; it simply prevents
shopkeepers from serving their customers on the
two days in question.

Jeremy Purvis: Have you had experience of the
wider economy with regard to areas in England
and Wales in which there has been a ban on
trading?

Bill Butler: Good afternoon, Mr Ramsden. In
reply to my colleague Colin Fox, you said that you
feel that the Government has no role in regulating
the retail sector. Am I right in my recollection?

David Ramsden: In 1994, when the Sunday
trading laws were changed in England and Wales,
it was reported that there was an increase in
turnover. Clearly, you do not get an increase on an
increase on an increase; you get a one or twoyear increase before the market finds its own
level. However, there is no doubt that retail spend
went up in 1994-95 as a result of Sunday trading.

David Ramsden: Yes.
Bill Butler: I find that interesting. The second
sentence in your written submission states:
“Deregulate is an organisation particularly established to
promote better regulation in the retail sector and
elsewhere.”

Do you mean that your organisation’s idea of
promoting better regulation is the repeal of all
legislation that regulates the retail sector?

15:30
Jeremy Purvis: The amount of money that
people spend goes up to a certain level. Could it
be argued that, if retail trading were to be
restricted on new year’s day and Christmas day, it
would simply be displaced to other days? People
are not necessarily going to be spending more;
they will simply be spending it at a different time.

David Ramsden: No. Where regulation is
necessary, it has a place. For instance, I was the
principal architect of the shop workers protection
that was included in the Sunday Trading Act 1994
in England and Wales. I believe that that is good
regulation, which was called for and needed.
Bill Butler: I take your point, but I am intrigued.
How would that protection have been realised if it
had not gone through the legislative process? The
Government had some say in that, did it not? Is it
not absolutely necessary that Government has a
say in the improvement of regulation?

David Ramsden: I do not believe that to be the
case. Retailing competes with other activities for
the available money. If people cannot go shopping
on a Sunday or on new year’s day, they may
choose to spend that money in other places—
money that they might have spent in a shop, had
the shop been open.

David Ramsden: Where regulation is needed,
of course the Government has a part to play.

Jeremy Purvis: One of the points that you
make in your written evidence relates to the size of
store that will be restricted—I know that
colleagues will come back to that point. You say
that most Scottish stores are smaller than 280m2. I
am not sure whether you are familiar with
Cameron Toll shopping centre, which is not far
from here. Only one store in that whole shopping
centre would be forced not to trade if the bill was
passed; the remainder would be exempt, as they
are smaller than 280m2. Would not the bill have
minimal economic impact, because most Scottish
shops would trade as normal if they wished to
open on new year’s day?

Bill Butler: You are amending what you said to
Colin Fox, to whom you said that Government has
no part to play.
David Ramsden: No, I do not resile from that at
all. Perhaps I should modify my statement slightly.
Bill Butler: That would be helpful.
David Ramsden: Of course, health and safety
legislation and regulation are necessary. What I
am saying is that there is no case for
Government—whether here or in England and
Wales—to regulate the time that shopkeepers,
shop workers and customers do business
together.

David Ramsden: In the United Kingdom as a
whole, about 15 per cent of all shops are bigger
than 280m2; 85 per cent of shops are smaller and,
therefore, would not be covered by the bill. That is
why the bill fails in at least one of its objectives,
which is to protect shop workers. We are talking
about only a small number of shop workers who

Bill Butler: Your position is perfectly clear now.
Thank you for that clarification.
Karen Whitefield: I have a question on a similar
point. Mr Ramsden, you claim to be the architect
of the Sunday Trading Act 1994.
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David Ramsden: Along with Bill Connor, the
general secretary of USDAW at that time.

sacking of 12 people in Scotland who chose to
exercise their rights—

Karen Whitefield: I understand that the 1994
act came out of a campaign by the Shopping
Hours Reform Council. Is that correct?

The Convener: Karen, I ask you not to make
statements but to ask questions of the witness,
please.

David Ramsden: Yes.

Karen Whitefield: I am just clarifying. I accept
what you say, convener.

Karen Whitefield: One objective of that
campaign was to ensure that shops paid a
minimum of double time on Sundays. However,
one of the major retailers that was a member of
the council—Asda—broke that agreement within
12 months of its being put in place. Is that not also
correct? And did not another member of the
council—Argos—sack shop workers in Scotland
for refusing to work on Sundays when a sufficient
number of volunteers could not be found to staff its
stores?

David Ramsden: May I respond to that
comment? As you know, the protection for shop
workers on Sundays did not apply to Scotland until
later. The voluntary agreement that I and others
entered into—which was brokered by me and Bill
Connor of USDAW—was for England and Wales,
not for Scotland. There was no need for such
protection in Scotland, because there was no
restriction on trading on Sundays in Scotland. That
protection was deemed to be so good that, some
years later, it was extended to Scotland and
Northern Ireland.

David Ramsden: First, Argos was never a
member of the Shopping Hours Reform Council.

To go back to comments that I heard earlier, the
fact is that that protection works. In the 12 years
since the 1994 act was passed in England and
Wales, I have been able to find only 15 cases that
ever went to a tribunal. Only three of those
involved genuine shop workers and only one of
them was upheld. There is protection and it works.
Shop workers need not work on Sundays if they
do not want to; they merely have to give notice to
their employer of the fact that they do not want to
do so. Retailers do not have any difficulty
persuading people to work on a Sunday. They
have queues of people waiting for jobs.

Karen Whitefield: Did it sack shop workers in
Scotland?
David Ramsden: I do not know. It was not a
member of the Shopping Hours Reform Council—I
should know, as I was the executive vice-chairman
of the SHRC.
Asda still pays double time to shop workers
whose employment began pre-1994. There was a
change. The agreement—which I brokered, along
with Bill Connor, and which eight major retailers
signed—was that, until there was a significant
change in the marketplace, that is what would
happen. A number of major retailers then decided
that it would be better for staffing if staff, instead of
working a five-and-a-half-day week with Sunday
as overtime, moved to a five-out-of-seven-day
week. That is the type of contract that most major
retailers have now.

The Convener: I remind the committee that we
are discussing Christmas day and new year’s day
opening. We are not revising legislation that is
already in place.
David Ramsden: I apologise.
Mr Maxwell: I seek a small point of clarification,
Mr Ramsden. In your earlier discussion with Mr
Butler about the role of Government in the
regulation of retailers, you said that if regulations
were relevant they should be kept, but you said in
your written evidence that the state has no role to
play in regulating the relationship between
retailers and consumers with regard to opening
hours. Would you extend that view to include
those shop workers who work in off-sales and sell
alcohol? Does the Government have any role to
play in restricting the retail hours for alcohol?

In those days, I was the head of public affairs for
the Kingfisher Group. You will know that one of the
companies that Kingfisher owned—and still
owns—is B&Q. At B&Q stores, staff who opted for
a five-out-of-seven-day contract got a 19 per cent
increase in their hourly rate to compensate for the
fact that they would no longer get a double-time
payment for working on Sundays. I see no
problem with that, nor any difficulty.
Karen Whitefield: I am not sure that shop
workers around the United Kingdom would agree
that there is no problem with that, as the majority
of Asda’s current employees are probably not paid
double time for working on Sundays, in keeping
with many of Scotland’s shop workers who work
on Sundays. In reality, although the Shopping
Hours Reform Council put forward the idea of a
voluntary code of conduct for Sunday working, it
did not work and we needed to legislate to protect
shop workers’ rights. That was done following the
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David Ramsden: I believe that the Government
has just totally derestricted the sale of alcohol and
that you now have 24-hour licensing.
Mr Maxwell: That is in England.
David Ramsden: In England, yes. I am sorry,
but it must be obvious to everybody around the
table that I am not a Scot.
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want to work. Your evidence is important. You talk
about people’s freedom to trade and you argue
that a shopkeeper’s right to trade should be
recognised, but I am asking you what protection
you would give to people’s freedom not to work on
that day if they do not want to.

The Convener: The Licensing (Scotland) Act
2005 restricts the opening of off-licences, as a
health measure rather than a trading measure. I
think that it is fair to explain that to someone who
comes from the other country.
Colin Fox: It seems clear that the overriding
imperative for the retail trade is commercial. As
the representatives from Debenhams said, making
money is uppermost, and shops open on particular
days because retailers believe that there is a
demand that they can meet and they can make
money. They would probably have less desire to
open if they thought that they were going to lose
money. Given that making money is the
uppermost imperative, how would you protect the
freedom of those who decide not to work? You
referred to cases involving the protection of shop
workers’ rights that you had been involved with,
but how do you protect the rights of people who
say, “No, I don’t want to work on those days,” if
they come under pressure from a commercially
driven enterprise to do so?

15:45
David Ramsden: The freedom that I would give
them would be an extension of the Sunday worker
protection to cover new year’s day. However, you
heard from Mandy Millar that a percentage of
Debenhams’s full-time staff work on new year’s
day and it supplements them with part-timers.
Unless I misheard her, she said that, if the store
became even busier, Debenhams would take on
more part-timers. Full-timers have a choice,
because they can say, “No, I don’t want to work.”
As long as managers can staff their stores with
part-timers or casual staff, they do not need to put
pressure on full-time staff.
I am not totally naive. I might appear that way,
but I know that, on occasions, a store manager
who has a store to run will get a request from
somebody who says, “I want to play football next
Sunday. I don’t want to work.” The manager says,
“That’s the last thing I need. Thank you very much
indeed.” In those circumstances, the person might
feel that they are under pressure. If you said that
that was pressure, I would have to accept that it
was, but that is not the norm. It seems crazy to me
that anybody would want to put on their sales floor
a shop assistant who did not want to be at work,
because the first person whom they would take it
out on would be the customer.

David Ramsden: Forgive me for being so bold,
but I feel that your time would be better spent
extending the Sunday worker protection to cover
Christmas day and new year’s day.
Colin Fox: I return to Sunday trading, because I
am interested in your response to Karen
Whitefield’s question. It seems that there is a
parallel with Sunday trading, because the retail
trade argued for Sunday opening, shops opened
and, in the early days of negotiation, there were
promises that workers would not be put under any
pressure to work on that day and that double or
triple time would be paid if they did work.
However, we have heard today from a woman
who has worked for Debenhams for 22 years and
who now admits that Sunday working at
Debenhams is paid at time and a third, although
Sunday working was presumably initially sold to
the staff on the basis that it would pay double or
triple time.

Maureen Macmillan: Mr Ramsden, you said in
your evidence that it would be a good idea to have
a voluntary code amongst retailers to ensure that
staff were not put under pressure and to protect
workers, which is what we are trying to do. The
Scottish Retail Consortium was also in favour of a
voluntary code. However, the voluntary code
approach has now been abandoned, because the
European Commission has said that it is not
possible. Does that make you change your mind
about the need for the bill?

Is there not a danger that we could follow the
same path with trading on new year’s day, which
is where most of the pressure is at the moment?
People could be offered double or triple time, but if
the managers get a lot of volunteers—more
volunteers than they need—why would they offer
triple time?

David Ramsden: I bow to your most recent
reading of my evidence, but I believe that I said
that we support the Scottish Retail Consortium’s
proposal for a voluntary code.

David Ramsden: Precisely. Why would they? At
the end of the day, retailing is a commercial
enterprise. Let me turn the question on its head. If
managers were not able to get sufficient staff to
work, they would have to pay increased rates, but
at the moment there are queues of people—
students and lone parents as well as full-time
workers—who want to work on new year’s day.

In your submission, you seem to agree that a
voluntary code would protect workers. On the
need for employment protection, you state:

Colin Fox: I am asking you to focus on the
pressure that staff would be under if they did not

“Even if such need exists (which we doubt) … the
Scottish Parliament should first consider whether the
industry might properly regulate itself”.

Maureen Macmillan: Yes, but the Scottish
Retail Consortium has now abandoned that
proposal because of European Union regulations.
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The industry suggested self-regulation, but it found
that it could not implement it, so one of your
suggestions is not possible. Does that make you
think differently about the bill?

exempted shops to have a floor area of no more
than 1,500ft2 and to be able to sell only a limited
range of merchandise. The campaign that I led
believed that the prime objective was to allow as
many shops as possible to open on a Sunday to
sell their full range of merchandise. The figure of
3,000ft2 was chosen because it was quoted in
1985 by Robin Auld QC, who produced the first
Government report on Sunday opening. The Auld
committee said that it had been suggested to it
that 3,000ft2 was a sensible cut-off point.

David Ramsden: No. I return to the answer that
I gave to Mr Fox: the Parliament would be far
better engaged in extending the Sunday worker
protection to staff at new year.
Jeremy Purvis: I do not know whether you have
read the policy memorandum that accompanies
the bill, but paragraph 80 accurately states that the
proposal is modest:

The SHRC knew that, in round terms, the floor
area of 85 per cent of shops was less than that
figure, so choosing that figure achieved one of the
aims, which was that as many shops as possible
should be able to open on a Sunday and sell their
full range of merchandise. It seems to have been
forgotten in the mists of time that, before 1994,
few shops could open legally and sell their full
range of merchandise. Most people seem to think
that small corner shops have always been able to
open and sell their full range of merchandise in
England and Wales, but that is not true.

“The Bill affects everyone who currently owns, manages,
works for, or shops in, large shops, yet most people are
already on holiday on both of those days and most large
shops are already closed. In this context the Bill reinforces
current practice and makes a proportionate rather than a
significant change ... There is nothing to prevent large shop
owners or managers from operating in respect of other
aspects of business such as shelf-stacking, deliveries,
stocktaking etc.”

You made that point earlier.
Do you agree that the bill would not make a
significant change? Are you saying that the bill’s
policy objectives could be met if the 1994
arrangements were extended to the special days,
which would have a wider and more significant
impact?

The figure of 3,000ft2 was arbitrary. Those who
have followed my activities in England and Wales
recently—why should you have?—will know that
Deregulate is campaigning for the removal of that
final barrier. We say that the 3,000ft2 mark should
disappear and that all retailers should be able to
open on a Sunday as their customers want, for
whatever time they want. When that happens, as it
eventually will, shops will probably trade from 9
until 6.

David Ramsden: There is no doubt that the bill
would adversely affect retailers who have seen a
need to trade on new year’s day and who do so,
because they would no longer be able to do that.
For all time, or until a further change were made,
the bill would prevent retailers who see a
consumer demand from meeting it. That is a bad
thing.
Mr Maxwell: The cut-off point in the bill for a
shop’s floor area is 280m2. What is your view on
that line in the sand? What do you think of
restricting the bill to retail trading when many other
workers work on Christmas day and new year’s
day already?

However—I am sorry to come back to this—I do
not see a need for the state to dictate the times
that a shop should be able to open to serve
customers. Further, I do not see why you are quite
happy—as the United Kingdom Parliament is, for
England and Wales—to allow a grocer’s shop of
5,000ft2 that is in a railway station to open but to
prevent a grocer’s shop of 3,001ft2 that is just
outside the railway station from opening. That is
illogical.

David Ramsden: It is difficult that retailing is
singled out as the one commercial activity to be
regulated. That happens in England and Wales
and, if the Parliament has its way—or Ms
Whitefield, at least—that will happen here. I do not
see why retailing should be singled out.

Mr Maxwell: Would it be fair to summarise your
point of view as being that, because of the
anomalies that would be created by the 3,000ft2
rule and the rule that a shop could open at a
railway station but not in a high street, the bill
would create a farcical situation?

The floor area of 280m2 is a difficulty. How did
we reach that figure? I ask the convener to stop
me when I start to bore the committee, because
this is my subject—I have worked on it since 1980.

David Ramsden: Yes, but in 1994 that was the
best deal that I was going to get.
Mr Maxwell: That is a fair point, although I am
sure that you will agree that times have moved on
since then, concerning what people do on
Sundays.

The Convener: Thank you for your honesty.
David Ramsden: The simple fact is that when
we tried to discover the right size of shop that
could open on a Sunday, people such as those
from the keep Sunday special campaign wanted
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I have one further question along the same
lines, relating to store size. Would it be fair that, for
example, Debenhams’ shoe department would be
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legislators decided that it was a criminal matter. It
would be inconsistent to change that.

closed because Debenhams was closed when the
shoe shop adjacent to it was able to open? Can
you understand the logic of that at all?

Mr Maxwell: Why did they decide that it was a
criminal matter the first time around?

David Ramsden: I have pondered that and I
fear that, if you allow a range of merchandise to be
sold in a small shop but do not allow the same
range of merchandise to be sold in a large shop,
there might be a competition issue. However, I
have not yet received leading counsel opinion on
whether that would be so. The committee might
like to take advice on that issue.

David Ramsden: That is what the legislators
decided. Personally, I view it as a civil matter.
However, from the mists of time, I think that
trading on a Sunday has always been a criminal
offence. You are following what happened in
England and Wales, where it continues to be a
criminal offence. As I have said, I think that it
should be a civil matter.

Mr Maxwell: Let us move on to the part of the
bill that deals with penalties. If a person were
found guilty of an offence, it would be a summary
conviction and the fine would not exceed £50,000.
What are your views on the level that has been set
for the fine?

The Convener: I take you back to your
comments about competition. You said that you
are seeking legal advice on the matter. Is that on
behalf of any particular group?

David Ramsden: The bill copies the penalties
that are currently imposed in England and Wales,
which were the subject of debate some time ago.
As far as I am concerned, the proposed offence
and fine bear no relation to similar offences that
retailers commit, willingly or unwittingly, and the
fines that can be imposed on them. It is perhaps
an indication that, in 1994, retailers were so clear
about the way forward that they said, “Impose
whatever penalty you want. We are not going to
break the law.” Indeed, the law is not broken.
There has been only one case in England and
Wales of a large shop opening in contravention of
the Sunday Trading Act 1994.

David Ramsden: It is for Deregulate.
The Convener: Your organisation.
David Ramsden: Yes. We constantly monitor
what is happening and ask questions. To be totally
up front, I do not currently have the funds to
approach leading counsel and ask for their opinion
on competition. I have a gut feeling that there
might be a competition law issue in this instance,
for example if a large shoe shop is not able to
open but a small one is.
The Convener: That is an interesting point.
Aside from the evidence that the committee has
been given, I have heard other people raise the
question. No one gave an opinion, but they raised
the issue.

Mr Maxwell: I presume that you think that a fine
of £50,000 is far too high.
David Ramsden: I do not think that it bears any
relation to the offence.

I call Karen Whitefield.
Karen Whitefield: I will be conscious of your
earlier comments, convener.

Mr Maxwell: Is it not appropriate, given that the
profits of large multinational stores can be
measured in tens of millions of pounds? Is the fine
more reasonable in that context, or do the stores
make so much money that, frankly, it would be
worth opening a store and paying the £50,000?

Is it not the case that, in England and Wales,
Deregulate has been involved in the campaign on
Sunday trading and further deregulation, and that
the Department of Trade and Industry has decided
that the legislation currently operating in England
and Wales is appropriate, without any need for
change, and—

David Ramsden: That is a perfectly valid point,
Mr Maxwell. Unless the fine were such as to be a
deterrent, some large stores that would make
three times that amount on a Sunday might open
in contravention of the law unless you had the
foresight—as in England and Wales—to include
the directors of the companies in the offence. The
one fear that directors of large companies have is
of being prosecuted personally.

David Ramsden: The department has decided
not to move forward at this time.
Karen Whitefield: I would have expected that, if
the DTI had identified an issue around
competition, that would have been explored during
the consultation. Would you agree with that?

Mr Maxwell: I have one final question. Do you
agree that breach of the legislation by a company
should be a criminal offence?

David Ramsden: That might well have been an
expectation, but I do not know—I am not privy to
the DTI’s consultation. However, I find it incredible
that, having commissioned a cost-benefit analysis
showing a £1.4 billion gain to the economy each
year, with very little, if any, cost to the economy,
the DTI should decide that it does not want to

16:00
David Ramsden: That is a very good question. I
think that it should be a civil offence, but the

89


121

2707

12 SEPTEMBER 2006

move forward on the issue. I am not frightened to
say that I think that that is the act of a lame
Government.
The Convener: Thank you very much for your
detailed responses, Mr Ramsden, and thanks
again for what you sent to the committee in
advance. The committee raised a number of
questions to do with the Scottish situation, of
which you might not have been quite so aware.
The Official Report will be on the web in two or
three days. If you feel that you need to clarify any
points because they were not in context, I ask that
you do so immediately after you have had a
chance to see the Official Report. We would be
grateful if you could send any such clarifications to
the clerks.
David Ramsden: Thank you for giving us that
opportunity, which we will take. We will come back
to you, if you wish, at some time in the future.
The Convener: Do you have a Scottish
operation?
David Ramsden: No. Deregulate currently
concentrates its efforts in England and Wales, but
it is because some of our supporters also operate
in Scotland that we were alerted to the situation.
We have hitherto held Scotland up as the shining
example of what should happen in retailing, with
total freedom for retailers, shop workers and
customers to do business together.
The Convener: Thank you very much for your
information. That is the end of evidence taking for
this afternoon.
16:04
Meeting suspended.
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Justice 2 Committee, 14th Report, 2006 (Session 2) – ANNEX C
Submission from Rev Graham Blount, Scottish Churches Parliamentary Office
Paragraph 3.6. of the report ‘Whose Convenience? An Enquiry into the Social Effects of Extending
Weekend Working and Sunday Trading’ by a panel of parliamentarians chaired by Rt. Hon. Lord
Anderson of Swansea DL and published in 2006 contains information on pressures on employees
to work:
“Advocates of relaxing the six hour rule will remind us of the employee protection provisions in the
1994 Sunday Trading Act and maintain that no employees are obliged to work on Sundays. Tesco
tells us that so far as they are concerned, work on Sunday is optional. ‘We pay premium payments
to those who choose to work and we have rigorous systems in place to make sure staff are never
coerced into working shifts they are uncomfortable with.’ However, Working Families reports that its
legal helpline tells them that retail staff asked to work on Sundays are afraid that they may lose
their jobs if they refuse to work at weekends. A survey of 500 shop staff by Usdaw found that 62%
had come under pressure to work on Sundays and only 11% had used their legal right to opt out of
Sunday working. The Keep Sunday Special submission refers to the case of a woman in Swansea
who felt enormous pressure not only from her employer but also from her colleagues. She was told
by a supervisor ‘that it was in my interests to be part of the team…. No one else is complaining.’”
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Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 1
14:11
The Convener: Item 2 is a continuation of
evidence taking on the Christmas Day and New
Year’s Day Trading (Scotland) Bill. The minister is
changing his support team. On the first panel of
witnesses we have Hugh Henry MSP, the Deputy
Minister for Justice, and Andrew Dickson, from the
access to justice division of the Scottish Executive
Justice Department. Thank you for attending,
gentlemen. Minister, I wonder whether you would
care to make a short opening statement.
Hugh Henry: The Scottish Executive has, at the
moment, no formal view on the bill. We are still
weighing up the merits of the bill and the
arguments for and against it. It is an interesting bill
that deals with a number of simple issues behind
which lie complexities. There has been some
argument and debate about whether the bill might
impinge on reserved matters, but it is clear to us
that the bill’s subject is a devolved competence
and that it is within the remit of the Scottish
Parliament to consider it.
The bill breaks ground—it proposes to regulate
shopping hours in Scotland for the first time. It
could be argued that a voluntary code might have
the same effect, but a voluntary code could lead to
abuses and to shop workers feeling pressured. It
is argued that the bill would clarify the situation for
employees and employers alike.
In the bill’s favour, it recognises the concerns
that retail staff—especially those who are
employed by the major stores—face at that time of
year. Christmas and new year end a very busy
period for shop staff but also anticipate a possibly
somewhat busier period because of the sales that
take place thereafter. Shop workers bear the brunt
of the frenetic activity in the run-up to Christmas
and then of the frenzied activity thereafter as
people seek to purchase in the sales. The
argument in favour of the bill is that it would
ensure that staff in larger premises got a
guaranteed break at a time of year that is
exceptionally busy for them. It is argued that the
bill would clarify the position for both employers
and employees.
14:15
There are also cultural and religious dimensions
to the bill. From a religious perspective, Christmas
day still retains a degree of significance for many
people. From a cultural perspective, although
Christmas may have lost—or may never have
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had—any religious meaning for many people,
most people see it as a family occasion. Christmas
day is one of the few days in the year when
families across the country have the opportunity to
come together. It is argued that employees of
larger stores should have the same opportunity
that is afforded to the rest of us. Although it is true
that, largely, shops do not open on Christmas day,
it can also be argued that shops never used to
open on new year’s day but some are now starting
to do so. An argument in favour of the bill is that it
would ensure that workers in large retail stores
had protection at that time of year.

2720

committee and Parliament will need to reflect on
whether the availability of shopping has had any
implications for tourism, given that tourism
expanded even when the stores were not opening.
On the other hand, we also need to consider
whether the world is changing so much that lack of
shopping on new year’s day might deter people
from coming to Scotland in the future. We will
need to weigh that up.
There have been arguments about whether,
because smaller stores would not be covered by
the bill, we should give the protection to staff in
larger stores. We need to reflect on two issues.
One is that smaller stores—family corner shops—
sometimes provide essential services and the
owners often run the shops. The second issue is
that medium-sized stores to some extent feed off
the activity of the larger stores, so if larger stores
open, some of the medium-sized stores might
follow suit. If the larger stores are not open we are
not sure what market demand there would be for
the medium-sized stores.

Although new year’s day does not, arguably,
have the same religious significance as Christmas
day, it nevertheless has particular cultural
resonance for many people in Scotland. When I
think back to when I was a boy, which is not so
long ago—actually, it is quite long ago—I can
recall my father being required to work on
Christmas day because it was not recognised as a
special day in terms of employment, although it
had a significant resonance in our family.
Historically, even when Christmas day was a
working day in Scotland, workers were given a
holiday on new year’s day so that families could
get together for the new year celebrations and
activities such as first footing. In Scotland, new
year’s day has a very special significance; indeed,
Scotland is recognised throughout the world as
having a special attachment to new year’s day.
Many people who seek to develop their own
traditions for new year look to Scottish
celebrations and traditions. It is argued that, given
that new year’s day has always been a special day
for families to come together, people should not be
forced to work on that day.

We are still weighing up the arguments for and
against the bill. I hope that I have articulated for
the committee the major issues on which we are
reflecting. I will answer any questions as best I
can.
The Convener: Thank you. You have rehearsed
the evidence that we have received for and
against the bill. I remind you that because of the
way in which the bill is framed and the locus of the
Scottish Parliament it is about a restraint of trade
rather than about directly influencing employment
by an act of Parliament.
I was going to ask you where you felt you were
with regard to restraining trade only in larger
stores on the days separately, but you gave us the
clear message that at this point the Executive—
and therefore yourself—does not have a view on
any one of the days. On the background detail that
you just gave us, I can remember that when I was
a student I had to work on Christmas day.

I turn to the arguments against the bill, which
also need to be weighed up. Not many arguments
have been made against the bill’s provisions
regarding Christmas day opening and we have not
detected any overt interest among major shops for
opening on Christmas day. That is not to say that
large stores will never want to open on Christmas
day, but none has expressed any interest in doing
so.

Hugh Henry: The way that we are looking at the
issue is that activities would not be restrained on
one or other of the days. We would consider both
days together; we feel that it would be right to
restrain activities either on both days or not at all.

The worry is that preventing the major stores
from opening on new year’s day could have an
impact on our tourism trade. I suppose that we
need to weigh up whether tourists who come to
Scotland to join in the new year festivities and
major party celebrations in places such as
Edinburgh also come to shop in our major stores
the next day—provided that they can manage to
stay awake during the day after the night before. I
suppose that we need to reflect on that carefully.
We certainly do not want to do anything to
damage our new year’s tourism trade. In recent
years, tourism has grown significantly even though
stores have not opened on new year’s day. The

The Convener: Is there a reason why you do
not feel that you can separate the two and give an
opinion on each? Will the Executive deal only with
the bill as it is described in its title?
Hugh Henry: We cannot do that largely
because we are addressing the bill that is before
us. As we read it, the bill does not afford us the
opportunity to separate the two days, so there is
little point in our speculating on a matter that is not
before us. If there is a debate to be had about
separating the two days, we will consider that.
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that, notwithstanding the fact that stores need to
prepare, one day without trade would by its nature
mean that at some point there would be less
pressure on staff, either on 31 December or 1
January.

Mr Stewart Maxwell (West of Scotland) (SNP):
I have two brief questions on the minister’s
comments. First, you said that the bill would give
shop workers “a guaranteed break”, but the bill will
only prevent stores from opening, so face-to-face
work with customers would be blocked. However,
a large shop could ask its staff to come in on new
year’s day to prepare for the sales on 2 January,
set up their area and do whatever work, such as
stocktaking, was necessary. All that work could go
on. Do you stand by the assertion that the bill
would give shop workers a guaranteed break? It
seems to me that it would not.

The Convener: Before bringing in Bill Butler, I
want to ask whether you can tell us today when
the Executive is likely to make up its mind on
whether to support the bill.
Hugh Henry: I cannot tell you that. We are still
debating the merits and arguments.
Bill Butler (Glasgow Anniesland) (Lab): I think
Jackie Baillie was due to begin.

My other point is that you said that corner shops,
which is the term that I think you used, would be
allowed to open because such shops are family
businesses so the owner could decide for
themselves whether to open. I accept that, but at
the meeting last week we heard evidence that
suggested that 85 per cent of all shops in Scotland
are under 3,000ft2—3,000ft2 is quite big, so we are
not talking only about corner shops. Do you want
to reflect on those figures?

The Convener: I beg your pardon, Jackie.
Jackie Baillie (Dumbarton) (Lab): Obviously,
the Executive’s top priority is growing the economy
so, rather than question whether you support the
bill, I am looking for some helpful factual
information. Do you think that the bill would have
an economic impact? If so, what evidence do you
have to support that view?

Hugh Henry: I will deal with the second point
first. I qualified my remarks by differentiating
between the very small shops—corner shops—
and medium-sized stores, which would not be
covered by the bill, and the larger stores. The
comment that I made about the medium-sized
stores—this is not an argument that we are
advancing one way or the other, but an issue on
which we are reflecting—is that medium-sized
stores are often influenced by the behaviour and
activities of the larger stores. If larger stores go
one way, the stores that feed off them tend go with
them. For example, when major out-of-town
shopping centres are built, developers always try
to get large anchor stores in, so that smaller stores
come in behind them. Similarly, in town centres,
bigger stores influence the opening hours and
patterns of activity of the medium-sized stores. All
I am saying is that, whatever we decide, mediumsized stores often reflect the activities of larger
stores.

Hugh Henry: It is hard to provide a detailed
economic impact. Most large and medium-sized
stores do not open on Christmas day, so it would
be hard to say that the bill would have an adverse
financial consequence if it applied only to
Christmas day, although I know that it does not. It
can be argued that there would be no significant
implications in relation to Christmas day.
The same argument—that there would be no
significant implications—could apply to new year,
because most large and medium-sized stores do
not open on new year’s day. Any further restraint
of trade on new year’s day is likely to have little
impact from a wider economic perspective. It
would have an impact only if more stores followed
the example of Debenhams and started to open
on new year’s day, so we are talking about the
potential economic implications of not allowing
shops to open on new year’s day. Given that we
have no idea which other stores would want to
follow Debenhams, it would be hard to put a figure
on it.

On the first point about guaranteed time off, you
are technically right that, even at the moment, staff
often have to go into work at certain times to
prepare. You may have more experience of retail
trade than I do—I can reflect only on the
experience of family members. It is true that the
demand to prepare for activities on 2 or 3 January
is more restrained than a full day’s activities. At
the very least, there would an opportunity for staff
to have some time off.

14:30
The other figure that the committee should
perhaps reflect on is the impact on the tourism
trade, which is used as an argument against the
bill. I suppose that not many tourists come to visit
for Christmas. Most people tend to visit family at
Christmas. I do not know of a huge and growing
tourism trade in and around Christmas, although
that does not mean that one does not exist. The
tourism trade is much more significant at new
year—people now see Scotland as a destination
for new year. The large party in Edinburgh is
celebrated by hundreds of thousands of people

The convener is right to put the bill in its context
of technically restraining trade. The intended effect
of the restraint in trade is to give leisure time to
employees. I am not advancing that as an
argument for or against the bill; I am only reflecting
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Hugh Henry: On principle, we do not want to
add to regulation. Arguably, the regulatory burden
that would be associated with the bill is not
significant. It is not as if you would need huge
notices to display to employers and employees.
You would not need to employ lawyers to know
that activity would be prohibited on Christmas day
and new year’s day. The only burden might be that
businesses would have to work out the size of
their stores. However, they will know that anyway,
because they already pay business rates based
on size.

and there are other events across Scotland that
people take part in. Many Scots who live abroad
come back to Scotland for the new year.
What impact would the bill have on that tourism
trade? I am not sure. The tourism trade has grown
significantly until the present day, even with stores
not opening. If stores were not able to open, would
the tourism trade continue to grow or would the
knowledge that, in the future, stores would not be
able to open make people think twice about
coming to Scotland?
I believe that at that time of year Edinburgh runs
at about 97 per cent occupancy, which is almost
full. Would Edinburgh be able to grow any further if
stores were to open in order to attract tourists? I
am not sure where the capacity would be. If the
stores were not able to open, would that adversely
affect those figures? Would the 97 per cent
occupancy start to fall? Given that not many stores
open just now, I am not sure that it would fall.
However, that is something that we need to think
clearly about. We certainly do not want to do
anything that would damage the special position
that Scotland—Edinburgh in particular—has in
relation to celebrating the new year.

Andrew Dickson (Scottish Executive Justice
Department): That is right. I add only that, as we
are required to do for all bills, we will prepare a
regulatory impact assessment. In the case of the
Christmas Day and New Year’s Day Trading
(Scotland) Bill, for the reasons that the minister
and others have mentioned, the assessment might
be rather vague and hypothetical, because
Christmas day and new year’s day are unusual
days. On the whole, large shops do not open on
those days at the moment, so it might be difficult
to provide a solid evidence base on what changes
the bill might bring.
Maureen Macmillan (Highlands and Islands)
(Lab): I have some follow-up questions on the
possible impact on the tourism industry. The
Executive has a policy of growing tourism revenue
by 50 per cent during the next 10 years. Some 37
per cent of visitors to Scotland state that shopping
is a reason for coming here, but I presume that
that figure comes from a survey of shoppers
throughout the year. There is no specific evidence
on the reasons why people come to Scotland at
new year.

Jackie Baillie: The bill promoter, Karen
Whitefield,
and
the
Scottish
Executive’s
economists would argue that there is a high
degree of displacement with regard to retail
activity of the sort that we are discussing. The
argument is that people shop on 1 January simply
because the stores happen to be open; they would
spend their money on 2 January if the stores were
closed on 1 January. Do you have a view on that?
Hugh Henry: I am not an expert in economic
displacement.

I wonder whether there is a tourism issue that
we need to tease out. Perhaps people do not
come to Scotland at new year to shop in Marks
and Spencer, Debenhams or Tesco, but what
about tourism-related retailers? For example,
Edinburgh Woollen Mill told us in evidence that it
is busy at new year. People who visit Scotland
might want to go to a store that sells tartan,
woollens and other Scottish goods.

Jackie Baillie: Are you an expert in shopping,
perhaps?
Hugh Henry: Certainly not. God forbid.
I can reflect on my experience of my social circle
and say that, having had a late night the night
before, not too many of them would want to head
for the stores on new year’s day. However, maybe
we just cannot last the pace as well as others.

Hugh Henry: I am not familiar with that
particular store. I do not know whether it would fall
within the ambit of the bill.

Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Perhaps some of them might
want to visit pharmacies.

Maureen Macmillan: We believe that some of
its stores would.

Jackie Baillie: Do you have an estimate of the
number of businesses that would be caught by the
bill? That is a different question to the question of
how many are currently open.

Hugh Henry: Do they open on new year’s day
at present?
Maureen Macmillan: Yes.

Hugh Henry: No, but we can supply that
information.

Hugh Henry: I suppose that those who have
been out partying on Princes Street until 2 or 3 in
the morning and have gone back to wherever they
are staying might want to clear their head by

Jackie Baillie: Has the Executive assessed the
degree to which the bill would add to the
regulatory burdens that are placed on businesses?
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The Convener: For the record, I note that we
are joined by Mary Mulligan, another MSP who is
exercising her right to attend a public session of
the committee.

browsing in such shops, but I have no way of
knowing that.
Maureen Macmillan: Can you think of any other
tourism-related retailers that might be affected? I
know that this is not your area of expertise.

Bill Butler: Minister, you will be aware that
witnesses in previous evidence sessions have
raised the issue of the role of Government in this
area. Some witnesses have suggested that unless
retail workers have protection, they will be coerced
into working on Christmas day and new year’s
day—that is the position of the Union of Shop,
Distributive and Allied Workers. Other witnesses
have argued that there is genuine freedom of
choice for retail workers and that it should be for
the employer and employee to come to an
agreement. Debenhams, the Scottish Retail
Consortium and Deregulate have put forward that
point of view. Does the Executive think that this is
an appropriate area for legislation, or is it better
left to individuals’ freedom of choice?

Hugh Henry: It is hard to know about the bigger
stores. I imagine that if people go away for a few
days and they are staying in a strange place, they
might want to have a breath of fresh air. Edinburgh
is such a beautiful city with so many fine things to
see that people can enjoy themselves, assuming
that it is not raining like it was this morning.
However, under the bill, most of the smaller stores
will still be able to open if they wish and if they
think that sufficient business will be generated.
I have never experienced Edinburgh at new
year, so I do not know how many people wander
about, but as you know the bill does not apply to
restaurants, bars, takeaway food stores or other
establishments, such as registered pharmacies,
which Jeremy Purvis mentioned earlier. For some,
access to pharmacies on new year’s day might be
a blessing. I do not know which of the big stores in
Edinburgh—other than the one that you
mentioned—would be affected.

Hugh Henry: The bill is competent—whether
that is the same as appropriate is a moot point.
We do not think that it is inappropriate. Our
position is that, whatever happens, the bill should
not have a detrimental impact on the tourism
industry.

Maureen Macmillan: If there is only one
company that is aimed at tourists because of the
merchandise that it sells, would that give us a big
enough reason to reject the bill? On the one hand
we have one tourist-oriented store, but on the
other we have our tradition of keeping Christmas
and new year as family days.

We do not believe that it is always appropriate
simply to leave things to people’s freedom of
choice. The ban on smoking in public places was
a clear example of where we felt that action had to
be taken to restrict freedom of choice, because of
the impact that smoking has on others. We would
not advance freedom of choice as an argument.

Hugh Henry: It is not for me to say, convener;
that will be a decision for the committee to make.
We do not want the bill, if passed, to have a
detrimental effect on Scotland’s tourism industry.
The committee and others must weigh up whether
the impact that Maureen Macmillan describes
would be a consequence of the bill.

Bill Butler: What do you think of the argument
that has been advanced by some witnesses that
there is no need for regulation, because the
situation is not analogous to smoking in public
places and the employer and employee can get on
perfectly well, go about their business and decide
for themselves?

The Convener: I appreciate that the justice
portfolio does not cover normal retail and
commercial activity, although licensing and other
areas are within your remit.

Hugh Henry: The argument against that is that
it assumes that the views of the employer and the
employee have equal weight, and I am not sure
that that is the case.

Hugh Henry: And shoplifting.

One of the best discussions on the topic that I
have heard—although it took place a considerable
time ago, long before the bill was introduced—was
on a radio programme. Guests on the programme
said that some workers would quite like to earn
double or treble time or a day off—whatever it
was—and that they would respect the right of
employees to say no. However, there was also a
young woman on the programme who worked in a
store and was passionate in her argument and
somewhat persuasive about the dilemma that she
would face if she said no. She talked about
worries about her future employment and
promotion prospects and what it might say about

The Convener: We raised the question why the
bill was being addressed by the Deputy Minister
for Justice and not by somebody from the Scottish
Executive Enterprise, Transport and Lifelong
Learning Department.
Hugh Henry: I suspect that the answers that
you would get would be the same—it would still be
a matter for the committee to decide on and reach
a conclusion. Maureen Macmillan asks whether
the impact on one store would be sufficient reason
to reject the bill. That is a subjective issue on
which each member needs to reflect.
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the emergency services and some parts of the
manufacturing sector, which would have to
continue to operate.

her if she stood out and said no, whether for family
or religious reasons. She felt that it was much
fairer for her not to be put into that invidious
situation.

Jeremy Purvis: Retail workers in medium-sized
or small stores, as opposed to large stores, could
also be exempt from the bill’s provisions.

14:45
Bill Butler: Did she mean that the law would act
as a shield for her?

Hugh Henry: That is correct. However, I return
to the point that I made in my opening remarks
and expanded in response to a question from
Stewart Maxwell. I will put to one side very small
local shops. However, a significant number of
medium-sized shops in town centres and out-oftown shopping centres are often influenced by the
behaviour of the larger anchor stores around
them. Whatever the larger stores do has
significant implications. I will offer an example from
the area that I represent. Smaller stores in
Braehead would need to make a commercial
decision about whether to open if the larger stores
did not, but there is no evidence that they would
find the amount of money that they generated
sufficient to outweigh the extra costs of opening on
Christmas day or new year’s day.

Hugh Henry: Yes, to a large extent. The other
point that she made related to employment
potential. She was so busy in the run-up to
Christmas and in the aftermath of new year that
having a day not in the shop was probably worth
more to her than whatever additional earnings
might be available. It was a good discussion and
both sides of the argument were well put.
Bill Butler: It sounds like it was an illuminating
discussion.
The argument has been adduced that some
individuals from non-traditional or non-religious
backgrounds might prefer to work on the two days
concerned. Should they not have the freedom to
decide whether they wish to work? Should they be
forced into not working?

Jeremy Purvis: We are talking about a
legislative proposal and legal protection rather
than commercial protection. Nothing in the bill
would prevent smaller stores from opening.

Hugh Henry: Earlier, I made the point that for
some in Scotland Christmas day still has a
significant religious resonance. However, many
more people of no faith background or other faith
backgrounds take the opportunity to celebrate
family togetherness at new year. I have heard no
people from other religious backgrounds say either
that they feel resentful about that or that they need
special attention. I believe that the opportunity to
share quality time with their family is of the same
value to those of a non-religious background as it
is to those who believe in the religious significance
of Christmas.

Hugh Henry: Of course, but my point is that
whether such stores would open would largely be
influenced by the business that they would
generate. There is no evidence that medium-sized
stores have shown any inclination to open on new
year’s day. The bill does not address that matter
and we have not considered it.
Jeremy Purvis: Would allowing small or
medium-sized stores—which are exempt from the
proposals—to open while prohibiting large stores
that sell similar or identical goods from opening
potentially raise anti-competitiveness questions?
Has the Executive done any work on that?

Bill Butler: Are you saying that this is really a
family-friendly proposal?
Hugh Henry: Irrespective of the conclusion that
we ultimately reach on the bill, one thing that it has
going for it is that it is, as you say, family friendly.
We need to weigh up whether there is sufficient
justification for such a family-friendly initiative if it
is perceived to have a debilitating economic effect
on the tourism industry.

Hugh Henry: We are not aware of any problems
in that respect.
Jeremy Purvis: Are you not aware of any
problems or—
Hugh Henry: We are not aware of any threats,
challenges, problems or difficulties—I do not know
which is the right word to use. We are not aware of
any significant difficulties that could lead to a
challenge to the bill in that respect.

The Convener: Jeremy Purvis will ask about the
scope of the bill.
Jeremy Purvis: Do you accept that the bill is
family friendly for potentially a minority of retail
workers, because it applies only to large stores
and is limited to the retail sector? It might affect
only a small proportion of workers in Scotland.

Jeremy Purvis: Would having two different
legislative areas be fair to staff?
Hugh Henry: The word “fair” is subjective and
emotive, and I am not here to judge whether
something is fair to certain people. When we
banned smoking in public places, for example,
some people thought that they had been unfairly

Hugh Henry: Yes. By definition, we deal with
the proposals in the bill, which is clearly targeted
at a specific sector. I have no thoughts to offer on
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Mr Maxwell: I wanted to ask a question further
to a question that Bill Butler asked. Shall I ask it
now?

treated, but we had to make a decision. Similarly,
the Executive and the Parliament will have to
decide whether the proposals in the bill are right;
the issue is not whether they are fair to people
who would not be afforded the protection that
would be afforded to others. With such proposals,
it is open to the Parliament at some point in the
future to decide whether it wishes to consider
further moves in a particular direction. However, I
understand from the debate that has taken place
on the bill that its proposals have been regarded
as a sensible compromise.

The Convener: Yes.
Mr Maxwell: My question is about individuals—
whether or not they are religious—choosing to
work on new year’s day in particular. I think that
everyone accepts that there is no demand for
Christmas day opening, but we heard evidence
last week from shop workers from Debenhams
who preferred to work on new year’s day. In fact,
they said that they enjoyed it. First, if they live on
their own, it gives them an opportunity to get out at
a time of year when living on one’s own can be
quite depressing, so it is a boon to people in that
situation. Secondly, they are paid treble time,
which is a boon to their finances. Thirdly, they
work only six hours, serving a relatively small
number of customers—enough to justify opening
the store, but not enough to put the staff under
serious pressure. They said that it is not like the
run-up to Christmas or the middle of the January
sales. The staff who work on new year’s day
choose to do so; sometimes the problem is that
there are too many volunteers, so there has to be
a rota for who does and does not work on new
year’s day. What about those people who, for
whatever reason, wish to work on new year’s day?

Jeremy Purvis: I will put things in a different
way. Does the Executive consider it equitable for
the law to make a distinction between retail
workers who are in the same company and the
same union such that they have different rights
depending on the size of the store in which they
work?
Hugh Henry: I suppose that complete equity
could be ensured only by ensuring that every store
in the country—irrespective of its size or whether it
is a pharmacy or a shop in a railway station,
airport, port or motorway service station—was
shut. If we do not agree that there should be a
complete ban on every store opening, we must
accept that there will be a degree of inequity,
which I suppose we would all have to live with.
Jeremy Purvis: You are talking about workers
who are not necessarily doing the same job in the
same company. My question was not about
people doing different jobs in different companies.

Hugh Henry: That is a fair point. There will
always be some people who take that view. When
we were considering the ban on smoking in public
places, there were those who were quite happy to
work in facilities where smoking was allowed and
who would have preferred to continue to work in
such facilities, because they believed that it would
be a guarantee of their future employment.
Parliament chose to take a different view,
irrespective of what they thought was their choice
and what was best for them. Parliament will have
to do the same in this case. It will have to take a
balanced view on whether the opportunity for
some people to earn the kind of money that you
mentioned outweighs the advantage to those who
work in larger stores of being able to spend some
time with their families. We see both sides of the
argument, and we will have to reflect on the
matter.

Hugh Henry: Let us consider the places that
could open under the proposals. Some big chain
stores, for example, have facilities in airports,
motorway service stations and filling stations,
which may continue to open unless we close
everything down. In order to ensure that there is
complete fairness, everything everywhere in the
country would need to be closed; alternatively, we
have to accept that there will be some unfairness
somewhere along the line.
Jeremy Purvis: Another approach would be to
have an employment law that would mean that no
one anywhere would be forced to work on
Christmas day. Shutting everything down is not
the only alternative.

Mr Maxwell: I am not sure that I understand the
analogy that you keep making between the
smoking ban and the bill. As far as I am aware,
you cannot passively inhale shopping, and even if
you could it would not harm you.

Hugh Henry: Employment law is not within our
competence. I am dealing only with matters over
which we have competence.
The Convener: We received a mixed message
at this end of the table about whether Stewart
Maxwell wanted to say something. I apologise to
him. Do you want to say something about a
previous point that was made?
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Hugh Henry: The point is about freedom of
choice and about advantage. There were those
who argued that they had freedom of choice to
work in facilities where smoking was allowed if
they wished to do so. In terms of economic
advantage, there were those who argued that
denying them the opportunity to work in those
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facilities would have a detrimental economic effect
on the business, thereby jeopardising their future
employment prospects. The argument that I am
trying to make is that, where there are freedom-ofchoice issues, we sometimes have to make a
decision about what we think is for the best. At the
moment, we are trying to weigh up the arguments
put forward in favour of the bill, balanced against
the arguments that we have heard about the
economic implications, particularly for the tourism
industry.

2732

day, which would offset any losses to the local
authorities?
Hugh Henry: That takes us back to a much
thornier argument about increased sales, potential
increased taxation from items that are liable for
VAT and increased rate contributions. Such
increases would not immediately go back to the
local authority that would bear the brunt of the
expenditure; they would go back into the central
pot. How that would be divided is a much more
complicated argument.

Jackie Baillie: Do you foresee any difficulties in
enforcing the bill?

Bill Butler: Minister, you will be aware that the
bill states that a person found guilty of an offence
will be liable on summary conviction to a fine not
exceeding £50,000. What is the Executive’s
assessment of the level at which the fine has been
set? Does the Executive feel that it is appropriate
that such a breach should be a criminal offence?

Hugh Henry: No. The stores affected would be
easily identified. It would not be in the economic
interests of any of those large companies to take a
decision that flew in the face of the law. Virtually
all of them are responsible companies. In fact, I
cannot think of any that would be regarded as
irresponsible. One of the things that we have been
pleased with is the co-operation that the retail
sector and the large stores have given on a whole
range of initiatives, including those that might
cause them some difficulty, such as asking them
to enforce the law relating to the sale of alcohol or
tobacco to underage people. I realise that
legislation can impose some difficulties on many
retailers, but their co-operation across a range of
issues has been superb, so I do not anticipate any
problems.

Hugh Henry: I hate to go back to the issue of
smoking, but I first raised the idea of having a ban
on smoking in public places in late 1999 or in
2000. I remember that a national newspaper,
which subsequently came out in favour of a ban
on public smoking, tried to get me to say that if
someone breached a ban they would commit a
criminal offence and be jailed. That kind of thing
excites newspapers.
If someone breaks the law, that is technically a
crime. However, it is a moot point what the penalty
should be. A fine of £2,000 for a large company,
for example, is not a huge amount of money.
However, to be honest, I think that a fine would be
largely a symbolic gesture. I think that the damage
to a company’s reputation from action having to be
taken against it would be much more damaging
than whatever it would have to pay for a fine. It
could be argued that the fine should be £2,000,
£5,000 or £10,000.

Mr Maxwell: Some people have argued that, if
the two days in question were to become normal
shopping days, other public services would have
to meet the demand associated with that,
particularly in relation to public transport and street
cleaning. Do you think that that would have to
happen, and would it have any impact on public
expenditure, particularly for local authorities?
Hugh Henry: There might be a consequential
implication for transport, but I do not know whether
it would be sufficient economically to justify
transport companies putting on services. There
could be implications for street cleaning, but I am
not sure that there would be a major impact. I
suppose we would need to consider that carefully.

Bill Butler: That goes back to your answer to
my colleague Jackie Baillie in which you said that
companies would be responsible and would
adhere to the law. However, let us suppose for the
sake of argument that there is a rogue company
out there. Is £50,000 the correct maximum level to
set for a fine? As you just said, £2,000 is a drop in
the ocean to some companies.

15:00
Mr Maxwell: To summarise, you think that if the
bill had a consequential impact, it would be at the
margins at most.

Hugh Henry: It would be more damaging for
some companies than for others. Some are hugely
profitable and a £50,000, £100,000 or £500,000
fine would not be a great burden to them, whereas
some companies might struggle, depending on
how well trade was going, if they had to pay
£2,000, £5,000 or £10,000. It is right that there
should be a public punishment, such as a fine, but
the symbolism and the public relations implications
are equally significant.

If the bill had financial implications for local
authorities through their having to provide cleaning
services—or something else that we have not
considered
so
far—would
there
be
a
consequential pay-off for local authorities in gains
from taxes because of economic growth from
increased sales on Christmas day and new year’s

Bill Butler: I understand what you are saying,
minister, and I think that many of us see the logic
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15:17
On resuming—

in it. However, let us leave aside the issue of the
level of fine and consider whether the offence
should be a criminal one, as the bill envisages.
What is the Executive’s view on that?

The Convener: I apologise for the slightly
extended delay in reconvening the meeting, but
some of us had to make emergency phone calls,
which might not necessarily be resolved although
we have dealt with them.

Hugh Henry: I am trying to think what the
alternative would be.
Andrew Dickson: There might be a kind of civil
sanction.

For this session, I welcome Karen Whitefield,
who is the member in charge of the bill. I thank her
for coming along to this final session of evidence.
She has with her Rodger Evans from the
Parliament’s non-Executive bills unit. Do you wish
to make a short statement on your proposal?

Hugh Henry: A civil sanction would be
somewhat complicated. It is hard to know what
other penalty could easily be applied without it
becoming overly complicated. The last thing that
we want is to be tied down in huge levels of detail.
To be honest, I do not have a problem with what is
proposed, because I think that we are talking
about responsible companies who would obey the
law.

Karen Whitefield (Airdrie and Shotts) (Lab): I
promise to keep my remarks brief because I want
to give the committee maximum opportunity to ask
me questions; I will do my best to answer them.
Thank you for allowing me to appear in front of the
committee today. Being at this end of the
committee table is a new experience for me, but I
am glad to be here to speak in support of my bill.

Bill Butler: To go back to your analogy of the
anti-smoking legislation—the Smoking, Health and
Social Care (Scotland) Act 2005—you think that if
the bill were enacted most companies would be as
responsible as most businesses have been in
meeting the requirements of the 2005 act.

Most people cannot believe that retailers want to
open on Christmas day or new year’s day in
Scotland. However, for some shop workers the
reality is different. When I first proposed the bill,
many said to me that shops are not opening so
why legislate against it? However, almost 4,000
shop workers signed a petition asking for the
Parliament to introduce legislation and 1,500
postcards calling for action were received from
people who believe that, with each year, there is
increasing pressure for shops to open.

Hugh Henry: I am convinced that the law would
be adhered to.
The Convener: I have a final point, minister.
Your colleague Andrew Dickson talked about
producing a document that would be fairly
nebulous. I wonder whether we have given you
sufficient areas for consideration to ensure that
your response will not be accused of being
nebulous.

I am pleased that there appears to be
consensus about what the bill proposes for
Christmas day, but I am concerned that we are on
the verge of new year’s day becoming a normal
trading day. Debenhams and the Edinburgh
Woollen Mill have told the committee that they
intend to continue opening their stores and they
want other large retailers to do so as well.
However, the views of the majority of the retailers
that responded to the consultation on my bill count
too. The majority of the major retailers that
responded supported the bill. They want
Christmas day and new year’s day to remain
special. They want not to have to force their
employees to work on those days and they want
the legislative protection that the bill offers.

Hugh Henry: When we reach a conclusion, we
will share it with the committee. However,
members raised useful points during the meeting
and, irrespective of our conclusions, we will want
to consider them in more detail.
Andrew Dickson: Just to add to that, the word
that I used was probably “hypothetical” and not
“nebulous”.
The Convener: Whichever word you used, the
point was made.
Andrew Dickson: I certainly picked up on
points that committee members made, which I will
take back to the economists who are thinking
about the regulatory impact assessment. I will feed
the results back to the committee.

Christmas day and new year’s day are midwinter
festivals that bring a little magic and something
special into our lives. I believe that that will be lost
if there is widespread opening of our large stores,
not just for shop workers but for everyone.
Undoubtedly the bill will provide some respite for
many of Scotland’s shop workers, who work
exceptionally hard at that time of year.

The Convener: Thank you. I thank you and your
colleague, minister, for giving evidence.
We will have a short break while the witness
panels change.
15:07
Meeting suspended.
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Scotland undoubtedly runs the best new year
party in the world. We welcome visitors to join our
hogmanay celebrations and, with hotel occupancy
at 93 per cent in Edinburgh, it seems to me that
we are already getting something right. The bill is
a simple measure that will protect the special
nature of two of our most important days.
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and almost 1,500 signed postcards in support of a
legislative proposal. Although many people who
were contacted were unwilling for me to use their
names, they wanted to talk about their
experiences. They feel that they have no freedom
of choice when it comes to saying no to their
employers. Some people have said that although
they do not want their names to be used, they
would be happy for their stories to be used. A man
who works for a large retailer was told that, as he
was the keyholder of the store, he would have to
open it on new year’s day.

The Convener: Thank you for that. You have
covered some of the questions that I might have
asked about why you have introduced the bill.
Legislation is not to be taken lightly by the
Parliament and you are targeting for restraint of
trade only the larger stores of more than 3,000ft2.
However, we have had evidence—no doubt others
will bring this up—that that would cover only
retailing activity because the background workers
and support staff would still be doing their bit. Why
did you choose both days? Why did you not treat
them as separate issues?

Employees who do not want to work on new
year’s day might find that their normal working
hours later in the year or their chances of
promotion are affected. My legislative proposal
would end such speculation and unnecessary
pressure on shop workers and would give the
majority of shop workers the right to two days’
holiday, which would be of positive benefit.

Karen Whitefield: The representations that I
received from shop workers, the trade union
movement and constituents who contacted me
show that both days are equally important. For
many people, there is an importance to the
Christmas holiday because of their religious
beliefs and there is also a family perspective to
Christmas day for the majority of people in
Scotland. Most people see new year’s day as a
traditional Scottish holiday, which is also an
important family holiday. It is seen as part of the
festive season holiday package and people tend to
package both those holidays together.

Bill Butler: I in no way discount the evidence
that you have just relayed, but it is mainly
anecdotal. Such evidence can be important and
can give an impression of the reality that retail
workers face, but do you have any hard evidence
to support the view that, without the shield of the
proposed legislation, retail workers would be
compelled to work on new year’s day? Where is
your hard evidence?
Karen Whitefield: The hard evidence that you
seek is that, of the 91 responses to the
consultation, eight did not support the proposal,
while the remainder did. Of the eight responses
that did not support the proposal, two were from
individuals, three were from individual retailers and
three were from trade organisations. I accept that
the majority of the remainder of the responses
were from individuals, but a number of individual
retailers also supported the proposal. I cannot give
the names of those retailers, because they
requested that they remain anonymous, but I can
confirm that they are national and international
chains. They asked for anonymity, but they
responded to the consultation on the bill and
supported it. All that information is contained in the
summary of the consultation responses, which has
been published. The hard evidence is that the
majority of retailers and individuals who responded
to the consultation thought that the proposal is
necessary and will bring benefit.

The Convener: When they were here, the
representatives of USDAW claimed that the bill
was theirs but, as far as the Parliament is
concerned, it is your bill. Is there a difference?
Karen Whitefield: No. It is certainly my bill. I
have laid it before the Parliament and am asking
my colleagues in the Parliament to give it due
consideration. I am grateful to USDAW, the trade
union that has promoted the issue and given me
considerable support in preparing the legislative
proposal.
Bill Butler: Ms Whitefield, you will be aware that
the issue of freedom of choice has been touched
on at the previous evidence sessions and again
today. Several groups have told the committee
that they think that it should be a matter of
personal choice for retail workers, employers and
customers. Debenhams and the SRC hold that
point of view. How do you respond to that
evidence?

Jackie Baillie: What evidence do you have
about the bill’s impact on the Scottish economy?
You will be aware from the earlier evidence
sessions that the Scottish Retail Consortium
claims that about £88 million could be generated
in sales in a full day’s trading on new year’s day.

Karen Whitefield: I listened very carefully to
what all the committee’s witnesses had to say. If
the legislation was unnecessary, or a waste of
time, the number of people supporting it—or just
calling for a proposal—would not have been so
huge. More than 4,000 people signed a petition

Karen Whitefield: From what I read briefly this
morning, the figure of £88 million that could be
generated from trading is comparable with the
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would include not just those with less than 3,000ft2
of retail space, but those in places such as railway
stations and airports. On what basis do you make
your claim?

figure for bank holidays. However, I understand
that, even if the SRC has its way, the shops would
not be open for as long as they are on bank
holidays. Therefore, the situations are not
comparable.

Karen Whitefield: That is obviously my
perception; it is also my belief. When the debate
about Sunday trading took place in England and
Wales and the size of shop that would be allowed
to open was discussed, the figure of 3,000ft2 was
arrived at because that was the largest size of
shop that could open with only one member of
staff to operate it. The stores that would open
would not be huge and not many employees
would be forced to work. If my proposal is
successful, the majority of larger stores, if not all of
them, will remain closed.

If shops were open on two additional days,
people would not have more money in their
pockets; they would just spend it at different times.
If shops were open more, people would not have
more ability to spend. If shops were open on new
year’s day, tourists would not have more money in
their pockets. We all work to a budget and we all
know how much we can afford to spend. Sadly, far
too many Scots spend far more than they can
afford to, particularly at Christmas and new year.
At that time, people get into a lot of debt in
responding to the pressures that are on them to
keep up with family, friends and neighbours and
they find it difficult to cope with that later in the
year. I do not believe that the proposal would have
a catastrophic effect on the Scottish economy.

Mr Maxwell: I am sorry to interrupt you, but you
said that the majority of shop workers would be
guaranteed two days off. I am asking what the
evidence is for that assertion because you have
just said that you do not know how many shop
workers would be caught by your bill.

Jackie Baillie: Do you therefore agree with the
Scottish Executive economists’ view that, with
retail activity, there is a high degree of
displacement?

Karen Whitefield: The point that I am making is
that, in my opinion, because the majority of
Scotland’s shop workers work in larger stores and
my proposal covers larger stores, the majority of
shop workers would be protected by the bill.

Karen Whitefield: I do.

The Convener: Would it be possible for you to
submit some figures on the number of people who
are employed in stores of less than 280m2 to back
up the answers that you have given? That would
help to answer some of members’ questions.

15:30
Jackie Baillie: Do you know how many stores in
Scotland are likely to be caught by the bill and how
many employees work in those stores? I asked the
minister that question and he has promised to get
back to us.

Karen Whitefield: I would be happy to provide
the committee with any information that is
available but, as I have already said, I have not
been able to obtain the relevant information. The
fact that it is not collected centrally makes it
difficult for me to provide it. However, I will do my
best to pass on to the committee whatever
information I receive as a result of my inquiries.

Karen Whitefield: Unfortunately, I do not. I
have sought to find such information, but we do
not appear to keep it. Last week, the witness from
Deregulate told the committee that 85 per cent of
stores would not be covered by the bill. I am not
sure that that figure is accurate because I
understand that it was calculated on the basis of
company turnover. Under my proposal, whether
shops open or close on new year’s day and
Christmas day will depend not on the size of their
turnover, but on the square footage of their shop
floors. The use of that system by the retail market
has been common practice in other parts of the
United Kingdom.

Mrs Mary Mulligan (Linlithgow) (Lab): I thank
the committee for allowing me to join it for today’s
meeting. I want to follow up on Jackie Baillie’s
question about the damage to trade that might
result from the proposed closures on Christmas
day and new year’s day. Are you aware of any
evidence that shows that the closure of stores in
England and Wales on Easter Sunday has
damaged trade in those countries and has had a
negative effect on the tourism trade, in particular?

Mr Maxwell: In a previous answer, you stated
that the majority of shop workers would be
guaranteed two days off if your bill was enacted.
Given that you cannot tell us what the balance is
between those stores that would be caught by the
bill and those that would not, or between the
number of employees that would be caught by the
bill and the number that would not, how can you
say with any certainty that the majority of shop
workers would be guaranteed two days off? We
know that the many shops that would be exempt
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Karen Whitefield: I am not aware of any
evidence to back up the claim that trading in
England and Wales has been affected because
shops do not open on Easter Sunday. Equally, I
have watched with some interest the recent
debate about Sunday opening in England and
Wales, where there is a much more regulated
trading system, and noted that at no point was it
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suggested that England and Wales cannot
compete with Scotland for tourism because their
shops are open for fewer hours than those in
Scotland.

surprising that it has not suggested at any point in
its oral or written evidence to the committee that
we simply remove it altogether and say that all
shops should be covered.

Jeremy Purvis: I return to the evidence that we
received from Deregulate. For clarification, are you
saying that Deregulate’s estimate that 85 per cent
of shops in Scotland would be outside the bill’s
scope was based on the shops’ turnover?

Jeremy Purvis: You are the member in charge
of the bill. Where is your evidence that the majority
of shop workers work in shops with a sales floor of
more than 3,000ft2?
Karen Whitefield: As I have said to you, it is my
belief and perception that the majority of
Scotland’s shop workers work in larger retail
outlets. If that is the case, then the bill will protect
the majority of Scotland’s shop workers.

Karen Whitefield: That is my understanding
from having made some inquiries about how
Deregulate was able to reach that figure. If I get
further information, I will be happy to pass it on to
you.

Jeremy Purvis: So it is a matter of perception
and belief rather than evidence.

Jeremy Purvis: I am looking at the Official
Report of last week’s meeting, at which Mr
Ramsden stated that the figure of 3,000ft2 was first
quoted by Robin Auld QC when he advised the
Government on Sunday opening. Mr Ramsden
then said that the Shopping Hours Reform Council
had determined that about 85 per cent of shops
had a floor space of less than that. The Official
Report makes no mention of the companies’
turnover.

Karen Whitefield: It is the reality of USDAW’s
members. USDAW believes that the bill will
protect the majority of its members and it is the
largest trade union representing shop workers in
Scotland.
Maureen Macmillan: I will go back to tourism.
You heard my questions to the minister and the
statistics that I quoted. The Executive has a policy
of growing tourism revenue by 50 per cent over
the next 10 years. The statistics that we have on
the reasons why people come to Scotland are
quite interesting, because they show that 37 per
cent of people said that to go shopping was one
reason why they came to Scotland, although that
statistic seems to cover the whole year and not
just new year’s day. Do you know of any statistics
that tell us why people come to Scotland for new
year’s day?

Karen Whitefield: I appreciate that it does not
and that Mr Ramsden did not point that out but,
having made some inquiries, I understand that the
statistic was based on turnover. If the committee
gets further information, it can consider it and, if
Mr Ramsden wants to refute my understanding, he
can.
The Convener: The committee clerks have
written to Deregulate on the committee’s behalf to
clarify the evidence that was given.

Karen Whitefield: I am aware of no such
statistics. The organisation that is most likely to
have such statistics is VisitScotland, but it was not
in a position to disaggregate the figures that it
presented to the committee. You may recall that I
asked VisitScotland whether VisitBritain thought
that England and Wales were disadvantaged
because stores there were not open on Easter
Sunday and VisitBritain did not appear to think so.

Jeremy Purvis: I am obliged, convener. It would
also be useful if Miss Whitefield could furnish us
with her correspondence.
I have a question on the number of people who
work in the shops that the bill will cover. On a
number of occasions, you have stated that the
majority of shop workers work in the large shops.
Where is the evidence that the majority of shop
workers work in shops with a floor space of more
than 3,000ft2?

We have had a 93 per cent bed occupancy rate
in Edinburgh at new year for the past few years
while our shops have not opened, which suggests
that tourists choose to come to Scotland and stay
in Edinburgh to join our unique hogmanay
celebrations and not to shop. They can shop on
hogmanay and 2 January, so they can enjoy a
little retail therapy. I understand that; I know that
several committee members are reluctant
shoppers, but I am far from being that.

Karen Whitefield: The reality is that that is the
case. When the formulation was drawn up for
Sunday trading, the exemption was used to allow
small, family-run businesses to open up should
they want to do so because they tended not to
have employees and would be willing to allow
themselves the opportunity to open up and so that
people could get a pint of milk if they ran out or a
Tunnock’s teacake if they had a sweet tooth and
wanted something to have with their cup of tea. If
those arguments stood 14 years ago, they still
stand today. If the Scottish Retail Consortium is
unhappy with the anomaly of that definition, it is

Maureen Macmillan: So you think that the 37
per cent statistic is not relevant to people who
come to celebrate new year.
Karen Whitefield: The figure obviously has
some relevance, but people can shop on
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hogmanay and 2 January. People do not come up
to Scotland at 11 o’clock at night on hogmanay
and leave the next day. If they take a short break,
they often visit for a few days, so they can still
shop.

achieve maximum bed occupancy, the sector will
expand, more bed and breakfasts and hotels will
open, and more people will be able to visit. The
fact that we have a 90-plus per cent bed
occupancy rate at the moment does not mean that
that is the limit of our tourism ambitions.

Maureen Macmillan: The Edinburgh Woollen
Mill told us that new year’s day takings represent
15 per cent of its turnover in that week, so if the
bill were passed, losing those takings would be a
blow to that company. Are you not concerned
about that?

Could we not also spread the benefits out from
the immediate Edinburgh area into the wider
Lothians and Fife? There is a benefit to be gained
from more tourists coming at new year. As
Edinburgh Woollen Mill, VisitScotland and others
have said, would it not act as a disincentive to
tourists if we were seen to be shut on 1 January?

Karen Whitefield: I understand that even if the
bill were passed, some of the Edinburgh Woollen
Mill’s smaller stores would be able to open. The
company would probably raise a similar amount of
revenue through sales on hogmanay and 2
January, if not in the rest of the week. You can
correct me if I am wrong, but I think that the
Edinburgh Woollen Mill said that 15 per cent of its
revenue was contributed not by new year’s day
sales but by sales in that week. However, I am
happy to stand corrected.

Karen Whitefield: I do not think that it is a red
herring. I am happy for our businesses to grow,
and the fact that we have achieved 93 per cent
occupancy rates in Edinburgh at new year is good.
You are right—I hope that additional bed and
breakfasts will open and more hotels will be built
to cater for demand.
The reality is that Debenhams is the only largescale retailer that opens on new year’s day, and
we still manage to achieve almost 100 per cent
occupancy. When I phoned VisitScotland during
December last year to ask whether I would be able
to shop on 1 January if I came to Scotland for new
year, I was told that I would not. If that is not
putting people off just now, why would the bill
damage Scotland’s tourism? We are able to
compete favourably with other parts of the United
Kingdom.

Maureen Macmillan: We will have that clarified.
You think that if larger stores were not allowed
to open, displacement purchasing would occur
and people who wanted to buy Scottish woollens
would do so the day before or the day after new
year’s day.
Karen Whitefield: Absolutely. If stores are
open, people may go in and spend money. We
must remember from the evidence that we heard
from VisitScotland that Scotland’s major tourism
market is the rest of the United Kingdom. The bill
targets primarily larger retail outlets. I love
shopping and I would be quite disappointed if I
went on holiday and was not allowed to shop for
my entire holiday, but I can honestly say that there
is no way that I would go to London and buy a
duvet from Debenhams when I knew that I could
buy it in Argyle Street or Princes Street. The issue
is having a retail experience that is appropriate to
a holiday. We need to keep the matter in
perspective.

Let us take Rome as an example. We do not
hear the Italian tourism agency arguing that
people do not go to Rome for the Easter weekend
because they cannot shop. People go to Rome at
Easter because they want to celebrate mass in St
Peter’s Square. People come to Scotland for our
hogmanay celebrations. They can shop on
hogmanay and 2 January.
Mr Maxwell: Were you ever in Edinburgh on the
Sunday after a rugby international prior to Sunday
opening?
Karen Whitefield: I cannot say that I was.

Maureen Macmillan: I agree with you, which is
why I am concerned about stores such as the
Edinburgh Woollen Mill, which sells Scottish
products that people who come up from England
might want to buy.

Mr Maxwell: I have been in Edinburgh on those
days both prior to and immediately after Sunday
opening. Prior to Sunday opening, tourists—both
those who went to the game on the Saturday and
their partners who came with them for the
weekend—milled around Princes Street looking for
something to do. Since Sunday opening, whether
they are French, English, Welsh or Irish
supporters, they have been in the shops, spending
money and boosting the local economy. Surely
that is a clear example of the fact that when shops
are open, tourists spend their money.

15:45
Mr Maxwell: With your indulgence, convener, I
will follow on briefly from Maureen Macmillan’s
questions.
Like the minister, Karen Whitefield mentioned
the bed occupancy rate in the Edinburgh area at
new year. Does she accept that it is a red herring
if we are considering tourism potential? If we
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Karen Whitefield: I was not in Edinburgh after a
rugby international before Sunday trading was
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introduced, but I have been in Edinburgh on new
year’s day after our hogmanay celebrations. I was
with visitors and friends from outside Scotland,
and at no point did any of them complain that the
shops were not open. My relatives and friends
wanted to go to the castle, take a nice walk up
Arthur’s Seat and have a relaxing, leisurely day. I
hasten to add that they all love shopping and hit
the shops on 2 January. However, they did not say
that the shops being closed on new year’s day
was devastating or had destroyed their trip to
Scotland.

2744

whether the figure that we proposed was
appropriate. The responses were mixed, with
some people saying that it was appropriate but
others saying that it was not. When a line is
drawn, some people will be inside it and others will
be outside it. My view is that, because we are
using the same floor space criteria that have been
widely used in other parts of the United Kingdom,
the figure is easily understood by retailers.
Smaller shoe stores and individual concerns are
much less likely to open up on new year’s day.
Many of them would not necessarily want to open
up on new year’s day, but would feel under
pressure to do so if their competitors were open.
As a result of the bill, if enacted, larger stores
would be closed, meaning that smaller stores that
were less likely to open because they are familyrun concerns would be under less pressure to do
so.

Mr Maxwell: If you check the Official Report, I
think that you will find that I did not say that shops
being closed is devastating or spoils people’s trips.
Prior to Sunday trading, people came, but since
the shops have opened, they have come, spent
more money and helped to grow the economy.
The scope of the bill focuses specifically on the
retail sector. There are a number of exemptions,
which we have discussed previously. Could you
take me through why some categories of retailers
are exempted from the bill’s provisions while
others are not? A variety of reasons is laid out in
the bill and the explanatory notes.

A number of the larger companies that
responded to the consultation asked to remain
anonymous. I wish that I could name some of
those pretty big companies because that would
make my life an awful lot easier. Some of them are
even members of the Scottish Retail Consortium.
They sought anonymity because they wanted to
safeguard themselves from competitive pressure
in the future. They do not want stores to open on
Christmas day and new year’s day and they do not
feel that there is any economic need for it, but if in
the future their competitors were to open on a
sizeable scale, they would have to revisit their
decision.

Karen Whitefield: Before I answer that
question, I will make one final point. I am sure that
tourists who come to Scotland will—like me—go
on holiday with a set budget. Just because the
shops are open for an extra day does not mean
that they will spend more money. I spend the
money that I take with me, which is how most
people operate.

Mr Maxwell: You mentioned that the bill does
not cover pubs and restaurants. You say that
traditionally they have always—or at least for a
long time—been open on Christmas day or new
year’s day. I suggest that that is due mainly to
demand from members of the public who want to
go out for a meal or a drink with friends at new
year. Given that you accept the argument for their
opening and the consumer-driven aspect of the
reason for that—public demand—why do you not
accept the same argument in respect of stores of
2
more than 3,000ft ? Should they not be allowed to
open if there is public demand for them to do so?

The reason for the exemptions is that the bill is
in no way an attempt to disadvantage or impede
travellers who want or need to travel. We also
accept that there is a need to provide an essential
public service, which is why there is an exemption
for pharmacies. Public demand for hospitality—
restaurants, pubs and takeaways—is also
acknowledged. Those outlets have always been
open on new year’s day and Christmas day. My
bill focuses on the special and family nature of
Christmas day and new year’s day. The bill
recognises the needs of people who wish to
venture out socially on those days or who find
themselves in transit because they are heading
home or visiting family or friends.

Karen Whitefield: I do not sense that there is
public demand for that. The Scottish Retail
Consortium and the Confederation of British
Industry want to operate as they see fit and
appropriate, but I do not have constituents
clamouring at my door to argue against the bill—
and they are not shy about clamouring at my door
to argue about many issues—saying, “Karen, don’t
do this, because you’re going to deny me my right
to shop on new year’s day and Christmas day.” In
fact, the reverse is the case. I have not had lots of
people telling me that the bill is a bad idea.

Mr Maxwell: I accept much of what you say and
I agree with much of it, but I am trying to
understand why a shoe shop that is less than
280m2 could open on new year’s day, but a shoe
department in Debenhams, for example, must be
closed. Where is the logic in that?
Karen Whitefield: Some people always lose out
when we draw arbitrary lines. In the consultation
document, which I hope that committee members
have had the opportunity to read, we asked

105


137

2745

19 SEPTEMBER 2006

Like me, you will probably be well used to going
out and campaigning on all sorts of issues, some
of which are popular and some of which are less
popular, and finding that people are not always
willing even to hear what you have to say. I can
honestly say, having gone out and campaigned on
the matter, that no one has said to me, “I’m not
going to take your postcard on the subject.” The
vast majority of people think that it is ridiculous
that shops should even consider opening on
Christmas day and new year’s day.

hogmanay and there will be little activity, if any, on
Christmas day and new year’s day. They can have
activity on those days if they want to pick up the
financial cost of doing so, but that activity will be
limited and the doors will reopen after the two
holidays.
Jeremy Purvis: My question was not about
what may or may not be the companies’
commercial considerations in the future. It was
about what the law would prevent them from
doing—that is, opening for retail purposes on
Christmas day and new year’s day.

Jeremy Purvis: Given the number of
exemptions, including small and medium-sized
stores, do you agree that the bill will not make a
significant change?

Karen Whitefield: The bill relates solely to
trading. It has been drafted in those terms, so it
would be inappropriate for it to cover anything
else.

Karen Whitefield: It will not make a significant
change to the status quo at present, but if the
trend continues, who knows what the future holds?

16:00
Jeremy Purvis: But it would not cover all
trading; it would just cover trading on shop floors.
Companies could still operate online and through
trade sales. Shop workers or retail staff who work
in areas that are not on the shop floor would not
be covered by the bill.

Jeremy Purvis: So the bill is a preventive
measure rather than a measure to address
something that is bad practice or a problem at the
moment.
Karen Whitefield: Yes.
Jeremy Purvis: Am I right to say that there is
nothing in the bill to prevent large shops from
operating other aspects of their business, such as
shelf stacking, deliveries and stocktaking?

Karen Whitefield: If those had been problems, I
am sure that they would have come up during the
consultation. The consultation did not throw up
any of those issues, which suggests to me that
people did not think that they are of concern.

Karen Whitefield: That is correct.
Jeremy Purvis: Why is that?

Jeremy Purvis: It is part of the role of members
of the Parliament to scrutinise the proposals in
front of us.

Karen Whitefield: The bill relates solely to
trading. I do not know whether Mr Purvis has ever
worked in a shop, but I have. I worked for a large
retailer—Next—over the Christmas holidays and
the store prepared for the boxing day sale on
Christmas eve, which is when we got things ready
and received the delivery of stock. Although stores
could do the things that you mention on Christmas
day or new year’s day, the financial cost would be
so great that they would not do them.

Karen Whitefield: Absolutely.
Jeremy Purvis: I would like to confirm whether
there is anything in the bill that would prevent a
large store from closing off part of its retail space
so that it would fall within the 280m2 threshold.
Karen Whitefield: I will let Rodger Evans
answer that question.

Jeremy Purvis: I am trying to find the balance.
You agreed that the bill is a preventive measure
for a practice that might happen in the future—that
is, shopping on new year’s day and Christmas
day—but the bill does nothing to prevent other
shop workers, such as those who stack shelves,
handle deliveries and carry out stocktaking, from
working on those days. Are you saying that the bill
is a preventive measure for people who work on
the shop floor but not for people who work in the
stockroom?

Rodger
Evans
(Scottish
Parliament
Directorate of Clerking and Reporting): That is
an interesting scenario. The bill relates to floor
space for sales and display, and we might
speculate about whether any cordoned-off area
would still serve as a display area. However, we
are just talking about a potential scenario. Sales
would also have to be made in that smaller area,
and it is quite difficult to envisage a large shop
opening just to open up a small area and to sell
only those goods that are located in that small
area.

Karen Whitefield: My point is that, in reality,
shops will prepare for their next opening day. They
take will deliveries in the afternoon and evening in
preparation for their next opening day. Stores that
do not open on Christmas day and new year’s day
will take their deliveries on Christmas eve and
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Jeremy Purvis: Forgive me, but we are
discussing a bill that is before the Parliament. We
should not really rely on scenarios, interesting or
not, as the bill creates a criminal offence.
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Karen Whitefield: The shop would be breaking
the law because its shop floor space would be
larger than the definition in the bill.

Karen Whitefield: Fiona Moriarty from the
Scottish Retail Consortium stated to the committee
that the consortium’s members would comply with
the law. As the bill stands, it limits opening on
Christmas and new year’s day based on a store’s
square footage. I would have thought that, like the
British Retail Consortium and larger stores
elsewhere, stores would be likely to comply with
the letter of the law, rather than try to find ways
round it.

The Convener: So it is the shop’s normal
trading space.
Karen Whitefield: Yes.
Jeremy Purvis: Although I appreciate the
convener’s question about the definition in the bill,
I was asking a different question. For example, on
Sundays, alcohol sales areas in shops are limited
under current Sunday trading laws. That is entirely
consistent with the terminology in the bill on
“relevant floor area”. However, the definition would
not prevent a retailer from limiting the area for the

Jeremy Purvis: I am just questioning you on
what is in the bill. The definition of “relevant floor
area” is:
“so much of the floor area of a shop as is used for
making retail sales or for the display of goods in connection
with such sales”.

“sale of goods for consumption or use”

It is not about the size of a store; it is about the
size of the floor area. That is what you have
written in your own bill.

on Christmas day and new year’s day, as currently
happens when they sell alcohol on Sundays.

Karen Whitefield: As I have already stated on a
number of occasions, such regulations are easily
understood. They have been widely used in
different parts of the United Kingdom for the past
14 years. At no point has any retailer challenged
them, suggested that they are inappropriate or
attempted to get round them by opening up part of
their store. You are absolutely right to investigate
those issues but, according to my knowledge of
the system, they have not been raised as a
concern by retailers in other parts of the United
Kingdom.

The Convener: Is there another strand to your
question, Mr Purvis?

Karen Whitefield: My interpretation of that
course of action would be that the retailer was
attempting to thwart the law and bend rules that
were considered and laid down by the Parliament.
No reasonable retailer would wish to do that.

Jeremy Purvis: No, I have asked all my
questions.
The Convener: Bill Butler has a question.
Bill Butler: Shall I continue with my question
even though Stewart Maxwell was due to ask the
next one?

Jeremy Purvis: Forgive me, but I am asking a
question that was given to us in written evidence
from the Scottish Grocers Federation, which
represents 5,500 convenience stores across
Scotland. The federation wrote:

The Convener: Stewart Maxwell has already
asked that question within another.
Bill Butler: I am sorry; I was distracted and
fascinated by the question-and-answer session
between Mr Purvis and Ms Whitefield.

“We would ask the committee to seek clarification as to
whether the bill is intended to prevent supermarkets
opening a limited floor area”.

My question is a simple one that I raised with the
minister. The bill states that a person, if guilty of
an offence, would be liable on summary conviction
to a fine not exceeding £50,000. What was the
rationale for setting the fine at £50,000 and why is
it appropriate that a breach of the proposed
legislation should be a criminal offence?

All that we have heard is that that is an “interesting
scenario”. It is not excluded from the bill, however.
Karen Whitefield: I will read out an extract from
the commentary section of the bill’s explanatory
notes:
“A large shop is defined in section 6 as one with a
relevant floor area over 280 square metres. The relevant
area is defined as the area being used for making retail
sales or displaying goods in connection with such sales.
The definition of ‘retail sale’ makes clear that it is opening
for the purpose of retailing goods to the general public
unconnected to a trade or business that is being
prohibited.”

Karen Whitefield: It needs to be a criminal
offence because although I believe that the vast
majority of retailers are extremely responsible and
do not break the law intentionally, the reality is that
one retailer in Scotland has broken the existing
law. For that reason, I felt that it was appropriate
to impose a sizeable fine that would work as a
disincentive to people who might think that they
could get away with flouting the law.

The Convener: I think that Mr Purvis’s question
is similar to one that was asked before: would a
large grocery store that managed to wriggle
elements of all its merchandise into an area of less
than 280m2 and then close off the rest of its
premises fall within the remit of the bill?

Bill Butler: Do you agree with the minister that
the fine would be mostly symbolic and that, by and
large—in fact, in a comprehensive way—retailers
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would be responsible and law abiding if the bill
were to be enacted?

forced to close on Christmas day and new year’s
day, they would prepare for the boxing day sales
and the 2 January sales on Christmas eve and
hogmanay. I assume that that would force retail
staff to work late on Christmas eve and
hogmanay. Last week, we heard from retail
workers that, in general, having to work late was
considered more of a burden than having to work
on 1 January. The witnesses said that, week in
and week out, people have to work until 8 o’clock
in the evening, and sometimes until 10 o’clock. On
Christmas eve, a lot of shops seemed to be
opening until 10 o’clock. The workers felt that that
impinged more on their family life than new year’s
day opening.

Karen Whitefield: I agree with the minister. I
remind people that Fiona Moriarty of the Scottish
Retail Consortium said that her members would
want to abide by the spirit and the letter of the law.
Bill Butler: I remember Ms Moriarty’s evidence.
I think that one of her partners on the panel took a
contrary view, although we can check that in the
Official Report.
Karen Whitefield: Mr Butler is absolutely right.
Mr Hawkins said:
“Many retailers, especially smaller ones that are used to
opening on new year’s day, would go ahead and open
regardless of the law, as happened prior to the Sunday
Trading Act 1994, when lots of shops opened illegally”.—
[Official Report, Justice 2 Committee, 5 September; c
2605.]

What will be the impact on the preceding days of
forcing a closure on the two days in question?
What is your view on late working?
Karen Whitefield: My experience as a retail
worker in Next was that we never worked anything
beyond normal store closing hours on Christmas
eve and hogmanay.

That is the very reason why we need a fine that
acts as a deterrent to remind people that they
cannot abuse the law, should the bill be enacted.
Bill Butler: I am grateful to Ms Whitefield for
reminding me of Mr Hawkins’s exact words; now
we do not have to investigate the previous Official
Report because the evidence will be in today’s
Official Report as well.

Mr Maxwell: But things have changed over the
past few years, as you will know.
Karen Whitefield: I appreciate that, but I have
family who still work in retail, and their experience
has been the same as mine was. I am not aware
of people working longer hours on Christmas eve
or hogmanay.

Mr Maxwell: I have a couple of questions for
Karen Whitefield; the first is fairly straightforward.
Do you think that it would be anticompetitive to
allow small stores to open while large stores that
sold exactly the same goods were forced to close?

People work longer hours in the run-up to
Christmas, when many stores stay open longer.
The Gyle centre—Marks and Spencer in
particular—was open to midnight most nights.
That undoubtedly raises issues for staff, but it also
creates capacity for temporary staff to be taken
on. My understanding is that people are often
happy to have extra shifts.

Karen Whitefield: I do not believe so. As I said
earlier, smaller stores are less likely to open.
Corner shops might open to sell the occasional
pint of milk or Tunnock’s teacake, or to meet
emergency demands, but I do not consider the bill
to be anticompetitive in any way.

I do not believe that huge pressure will be
placed on retail workers to work longer hours on
Christmas eve or hogmanay if the stores are going
to be closed the next day. There is no evidence to
suggest that that will be the case. Last week’s
evidence—although it was very welcome and
should be taken into account—was from two
Debenhams employees. It is disappointing that we
did not hear from other shop workers, whose
experience in retail might have been different. You
might want to ask Mary Mulligan about her time as
an employee of Edinburgh Woollen Mill.

Mr Maxwell: You will have read last week’s
evidence from Deregulate, whose witness seemed
to raise the spectre of competition law. Do you
have plans to investigate that, or is it a bit of a red
herring?
Karen Whitefield: It is a bit of a red herring. I
understand that Deregulate is a self-appointed
organisation that argues for the total deregulation
of trading throughout the United Kingdom. We
practically have that in Scotland; we have the most
deregulated trading market of any part of the
United Kingdom.

Mr Maxwell: I am slightly confused by your
answers on the pressures on staff, and by your
comment that longer opening hours in the run-up
to Christmas create an opening for temporary or
casual staff—students, for example. I accept that
point, but why does that apply to those days if it
does not apply to new year’s day?

The witness last week has been associated with
a number of proposals for legislation on retailing,
and those proposals have not always gathered the
support of people in the retail industry.
Mr Maxwell: In answer to an earlier question,
you made a point that connects to the question I
am about to ask. You said that, if shops were
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I think that opening on Christmas day would be
ludicrous, but why cannot all the people we have
talked about—temporary staff, casual staff or
people who want to work because they are on
their own—work on new year’s day? Why does
your argument not apply to that day as it applies to
the days that you mentioned?

days, perhaps for religious or family reasons, not
to work, while people who take a different view
and who wish to get treble time for working in
Debenhams on new year’s day or who want to get
out of the house because they are on their own
would have that option. People would have a
choice about whether to work, because protection
would exist for those who did not wish to work.

16:15
Karen Whitefield: Christmas day and new
year’s day have a special nature, which makes
them different from the other days in the calendar.
I am pleased that Mr Maxwell thinks that it would
be ludicrous for stores to open on Christmas day.
However, he will recall that one of the young
women from Debenhams, who had considerable
retail experience—far more than I can claim to
have—said that, when she started her
employment with Debenhams, if somebody had
asked her to work on new year’s day, she would
have said, “No way.” She also said that, at the
same time, if she had been expected to work on
Sundays the answer would have been, “No way.”
That suggests to me that although at present
people say “No way” to working on new year’s
day, sadly, the reality may be that, in five or six
years, new year’s day will be like any other trading
day and, shortly after that, Christmas day will be
no different from new year’s day.

Karen Whitefield: The employees from
Debenhams were keen to point out that, at
present, they get triple time for working on new
year’s day. However, it would be difficult to find
many retail workers who get enhanced payments
for working on Sundays now, because it is
common practice for people to be contracted for a
set number of hours, meaning that they do not get
enhanced payments for Sunday working. That is
different from the situation when Sunday opening
began. If we treated Christmas day and new
year’s day as we treat Sundays, the holidays
would have no special nature—they would
become just like normal trading Sundays, which I
do not think is acceptable.
Jeremy Purvis: The written evidence that we
received from Glasgow City Council, which I am
sure you have seen, states:
“We are concerned … that there may be an issue relating
to ethnic minorities who operate retail premises which are
not included in one of the exempt categories and who may
want to open on these days. A ban on such trading might
be seen to be restrictive.”

Mr Maxwell: I do not agree—that is an unlikely
scenario.

What is your view on that?

I have one final question. Rather than go down
the route of the bill, did you consider extending the
Sunday trading laws to apply to the two days in
question, so that workers would be protected
under law and could refuse to work on those days
if they so wished?

Karen Whitefield: We consulted with all ethnic
minority groups and religions and none of them
objected to the proposal. I do not believe that my
bill is discriminatory in any way. Should the
committee feel that to be the case, it should pass
the bill to the Equal Opportunities Committee,
which takes a dim view of discrimination in all
respects. We live in a multicultural and multifaith
society, but, notwithstanding that, Christmas day
and new year’s day remain special days for most
of us, for religious and family reasons. If the
proposal was an issue for our ethnic minorities,
they would have responded to the consultation
saying so.

Karen Whitefield: We consulted widely on the
proposal, but that theme did not become apparent.
Mr Maxwell: I just wonder whether you
considered that idea and, if so, why you rejected it.
Karen Whitefield: I rejected the idea because
the issue is about the special nature of the two
days in question, which I see as unique.
Obviously, when Christmas and new year’s day
fall on a Sunday, shop workers have that
protection, but that does not happen every
Christmas day or new year’s day. It would be a
much more consistent approach to legislate for the
special nature of the days.

The Convener: That is the end of the evidencetaking session. I thank Ms Whitefield and Mr
Evans for answering the committee’s questions.

Mr Maxwell: You accept that, in effect, in one
year in seven, workers are protected in that way
on those days. Would it not strike a better balance
to apply the Sunday trading laws to every
Christmas day and new year’s day? That would
allow people who do not wish to work and who
agree with you about the special nature of those
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Submission from the Scottish Executive
On the 19 September 2006 at the Justice 2 Committee's consideration of the Christmas Day
Trading Bill, the Deputy Minister for Justice agreed to provide the Committee with the number of
enterprises, business outlets and employees that would potentially be 'caught' by the Bill's
prohibition on opening on Christmas and New Year's Day.
In order to gauge the likely numbers of staff affected by the ban and the distribution of closures
across businesses, retail trade data for Scotland, from the Office of National Statistics’ Annual
Business Inquiry report has been gathered.
The following factual figures on retail business in Scotland in 2005 provide;
Total Retail Outlets in Scotland
Total Retail Enterprises in Scotland
Total Retail Employees in Scotland

23,760
14,435
255,388

The lack of data on floor size for all retailers in Scotland means that one needs to estimate the
number of stores whose floor-space is in excess of 3000 square feet and their associated average
staffing, using proxies such as turnover.
The number of outlets in excess 3000 square feet, as a proportion of all outlets has been estimated
by the British Retail Consortium to be approximately 6%; 1426 outlets. This figure is a rough
estimate and not based on particularly robust assumptions.
What one ideally requires is information on average staffing per square foot of retail space: In
conjunction with data on square footage of all retail outlets, this could then be used to calculate the
total number of employees in stores > and < than 3000 square feet. Such data is not available for
Scotland.
However, at a very crude level, given the positive relationship between floor-space and staffing
requirements, we propose one can take this estimate of 6% and assume that this holds roughly for
staffing levels as well: the top 6% of retailers by floor-space are also the top 6% of retailers by
staffing levels. The British Retail Consortium agree that larger stores would need proportionately
more staff.
Number of Employees

Number of retail
outlets in Scotland
0-4
13,170
5-9
6,150
10-19
2,755
20-49
1,085
50-99
310
100-249
200
250-499
75
500+
20
Total
23,760 outlets
Source: Annual Business Inquiry, 2005, IDBR &ONS
Looking to the table above on numbers of outlets by staffing levels, the top 7% of outlets by
numbers of staff are those that have 20 or more employees. This leaves the remaining stores,
those under 3000 sq. ft of retail space, with between 0-19 employees.
Although the health and safety regulations suggests that a store up to 3000 square feet could
function with only one employee at any one time, the total payroll would need to be larger than this
and could sensibly be in the range 0-19 employed staff.
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To calculate the number of employees affected by the ban we take a midpoint from each category
of staff numbers 20-49, 50-99, 100-249, 250-499, 500+ and multiply it by the number of firms in
that grouping. This is a simple way to calculate the numbers of affected staff.
This may be an underestimate because the last interval is open at 500+ but one still obtains a
figure in the region of 135,000 employees.
It would be fair to deduct from these totals of affected staff, some number of employees that would
work in outlets exempted from the ban. Staff working in transport-related and hospitality outlets
such as airports, seaports, train and bus stations, pubs, restaurants and food take-away outlets will
not be covered by the ban, regardless of the size of outlet. These employees will be expected to
work if the employer chooses to open its doors.
The number of these transport and hospitality employees working in outlets > 3000 square feet is
not known but one could put a rough figure forward of about 40,000-50,000 and deduct this from
the totals in the right-hand column.
At a minimum the figure of staff affected (i.e. those working in the larger retailers) still stands at
over 80,000 employees.
Given that the chain enterprises are likely those that have the larger stores (such as Tescos,
Sainsbury’s, Debenhams, Marks and Spencer) the figure on number of enterprises affected by the
ban is probably somewhat smaller than 6%, say 2-3% of all enterprises, ie about 360 enterprises.
However we do not know whether the effect of not legislating would in fact be to increase the
number of employees at present asked to work on Christmas Day and New Year’s Day as opening
on these days is the exception rather than the rule. Of the 80,000 potentially affected workers it is
likely that only a small minority are at present actually being invited to work and it is not known
whether this number is likely to grow.
This analysis cannot show how the situation will change over time. It may not be profitable
immediately for stores to open but as consumers learn shops are trading, this could start a trend
with consumers feeding into profits, and firms, in turn, responding and demanding further staffing
hours.
Supplementary submission from Karen Whitefield MSP
Following the recent email from Steve Tallach, I hope that the additional information provided will
be of some use to members of the Committee.
The figures provided by Usdaw are as follows:
x
x
x
x
x
x

There are approximately 261,000 retail workers in Scotland (Average of over 3,500 per
constituency).
There are approximately 26,500 retail outlets in Scotland (average 363 per constituency).
On average there 10 shopworkers per store.
85% of all stores are small (less than 280 square metres).
Usdaw estimates that the average small store employs 3 people.
Therefore 72% (approximately 190,000) of shopworkers are in large stores affected by my
Bill (average over 2,500 per constituency).

In addition, I would like to highlight that my Bill is supported by a number of large retailers, including
Waterstones, Ottakars, HMV, Scotmid, Habitat and Argos.
Further supplementary submission from Karen Whitefield MSP
Following my letter of 21 September there are a couple of further points on which I can provide
additional information that I hope may assist members. On the issue of competition/competence I
note that the DTI carried out a Regulatory Impact Assessment in 2003 (for England and Wales)
and concluded that "the proposed regulation would not impact on the competitive process" and
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furthermore "the legislation will not impact adversely on any particular firms more than others".
[Regulatory Impact Assessment, "Regulation of opening of large shops on Christmas Day", DTI,
December 2003].
On the connected but wider issue of competence it is worth noting that both the Executive and the
U.K. government have stated that the matter is within competence. This is also the view of the
Presiding Officer. The Minister as I recall said as much to the committee last week, and the DTI
have indicated the regulation of Christmas Day trading to be a devolved matter via their website on
a
page
of
FAQs
on
Christmas
Day
Trading
(for
link
to
latter
see
http://www.dti.gov.uk/consumers/Fact%20Sheets/page10578.html)
One other issue that arose in the committee meeting was the possibility of a large shop opening a
limited area of its store and whether such an approach would be considered to be flouting the Bill.
My view on this is very simply that a large shop is a large shop - easily identifiable, high profile and
if intending to open on Christmas Day and New Year's Day then more than likely to advertise the
fact. We know who these shops are - as do the police, employees, public, press, unions etc.
It is difficult to envisage Debenhams for example trying to pass themselves off as a smaller shop
for the days in question (and they've certainly not stated any intention of doing so) or to foresee
how the profit motive could drive them to open on Christmas day or New Year's day but only to
open a very restricted part of their store.
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ANNEX D – Other Written Evidence
Submission from ACPOS
I refer to your correspondence dated 4 August 2006 in connection the above subject, which has
been considered by members of the General Policing and Finance Management Business Areas,
and can now offer the following by way of comment.
Members were not previously consulted on the Bill or the accompanying Financial Memorandum
however agree that the policing effort in enforcing the Bill need not be significant and that
resources should be directed at other more pressing aspects of law enforcement.
I trust that the forgoing is of assistance to you.
Submission from Aldi Stores Limited
Thank you for your letter dated 16 June 2006 regarding the Christmas Day and New Year’s Day
Trading (Scotland) Bill.
I support the Christmas Day and New Year’s Day Trading (Scotland) Bill and believe it is in the
best interests of all staff.
Submission from Argos Retail Group
Thank you for your letter of 16 June 2006 with details of this Bill.
ARG trades in Scotland under the Argos and Homebase brands. We understand the special
nature of Christmas and New Year’s Day in Scotland, and have in the past restricted our trading on
these days, with no stores opening on Christmas Day, and only small number opening on New
Year’s Day, being those situated in locations where retailers have in general been trading.
However, in view of the special nature of both Christmas and New Year’s Day in Scotland, we
support the proposal to ban all stores with a trading floor area exceeding 280 square metres from
retail trading on those days.
I trust that this response will be helpful to your enquiries on this matter.
Submission from Bhs Ltd
Mr Tony Brown of Bhs Ltd has asked me to let you know that we have no intention of trading on
Christmas Day or New Year's Day in the foreseeable future.
Submission from CBI Scotland
Thank you for inviting CBI Scotland to submit evidence on the likely impact of the above Bill. No
large retailer is ever likely to seriously consider opening on Christmas Day, so CBI Scotland has no
firm position on this aspect of the Bill.
The same is not true of New Year’s Day, and we believe that there is no justification for preventing
“large” retailers from trading. Some have already have opened on New Year’s Day and it has been
a great success. There is clearly a demand from customers. There has also been a great demand
from employees, who have welcomed the opportunity to work and to earn extra income. No one
should be forced to work on New Year’s Day but there is no evidence that this is happening or that
it will happen. Members of the Scottish Retail Consortium have agreed to sign up to a code of
practice ensuring that staff do not feel forced to work. This voluntary approach must be given the
opportunity to work.
Retailing plays an important role in attracting tourists to Scotland. We have many visitors over the
Hogmanay period and preventing shops from opening when they are here is not sensible.
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The many inconsistencies in the Bill make no sense either. It is wrong for a “large” retailer to trade
on New Year’s Day but it is acceptable for a ‘small’ retailer. An employee in a retail store could still
work on non-trading activities (such as stock taking) on New Year’s Day, but will not be allowed to
serve customers. Retailers will be prevented from trading but restaurants and other businesses will
not. It is either wrong to work on New Year’s Day, in which case it should be prohibited across all
sectors, or it is acceptable, in which case the right to do it should be extended to every business. It
is our strong view that the latter option is the sensible option to pursue and we urge the Justice 2
Committee to reflect this conclusion after its own deliberations on this Bill.
Supplementary submission from CBI Scotland
Further to our letter of 18 July commenting on the above, we wish to raise an additional point that
relates to the question of the Scottish Parliament’s competence to enact this legislation under the
terms of the Scotland Act 1998. The Presiding Officer has issued the necessary certificate but the
Financial Memorandum and Policy Memorandum accompanying the Bill raises a question in our
minds about competence on grounds of the Bill’s policy objectives.
Paragraphs 21, 28, 40, 46, 47 and 48 of the Financial Memorandum refer variously to work,
employees and unions and their interest in the legislation. Paragraphs 4 and 5 of the Policy
Objectives of the Bill in the Policy Memorandum state: “4.
The intention is to maintain the special nature of Christmas day and New Year’s day,
traditionally these being the two holidays in the calendar when most people would expect to be
able to spend time with families and friends rather than at work. It is the Member’s view that this
special nature would be undermined by large shops trading on these days.”
“5. … By safeguarding the uniqueness of these days it is also the intention of the Member to
make a positive if modest contribution to the nation’s work-life balance.”
The inclusion of the words “work” and “work-life balance” in these paragraphs, and the references
to unions and employees/workers throughout the Memorandum, relating to the objectives and
intention of the Bill, makes it appear to us that the principal motivation behind, and clear intention
of, the Bill concerns work and is to restrict employees working on these days and, therefore, extend
their employment rights. This also appears to be borne out by Miss Whitefield’s reported public
statements. In the Press & Journal of 31st July 2006 Miss Whitefield was quoted as follows in
relation to CBI Scotland’s response to the consultation,
“I appreciate that they are putting forward the idea of a voluntary code of conduct but I don’t think
that is the way forward,” she said.
“We have experience in Scotland of these voluntary codes, in relation to Sunday trading, and we
found that some of the retailers arguing for a voluntary code broke it, which is why we had to
legislate to stop people being forced to work on Sunday when they expressed a desire not to do so.
“My Bill makes a sensible proposal which will safeguard shopworkers’ rights. It gives them a
degree of protection and guarantees them two days holiday out of 365, which I don’t think is
excessive or draconian or will adversely affect the retail industry in Scotland.”
Miss Whitefield’s reference to legislation to stop people being forced to work on Sunday was in fact
the Sunday Working (Scotland) Act 2003, which was enacted at Westminster because the matter is
reserved. Miss Whitefield’s reference to shopworkers rights and protection, and the policy
objectives’ reference to “work” appears to fall within Schedule 5, Part II, Head H - Employment,
Section H1 of the Scotland Act 1998,which specifically refers to “Employment rights” as being
reserved. Part 1, Section 29 (2) (b) and (3) of the Scotland Act relates to “reserved matters” and
“purpose”. These provisions of the Scotland Act appear to lend support to our question about the
Scottish Parliament’s competence in this area of employment or workers’ rights.
CBI Scotland believes it is a matter of the utmost importance that the Scottish Parliament does not
stray into matters concerning “Employment” which, in our view, are rightly addressed by Parliament
at Westminster. We have also written to the Deputy First Minister and the Justice Minister to
express our concerns about the competence of the Parliament to enact this legislation.
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Submission from Federation of Small Businesses Scotland
1. The Federation of Small Businesses is Scotland’s largest direct member business
organisation, representing over 18,000 members, and campaigns for a social, economic
and political environment in which small businesses can grow and prosper.
2. The Federation’s most recent membership survey Lifting the Barriers to Growth 2006
shows that 21% of our members are retail businesses. We therefore welcome this
opportunity to comment on the Christmas Day and New Year’s Day Trading Bill.
3. In general terms the FSB is broadly supportive of the proposals; however, we are
sympathetic to some of the points raised by other business organisations during the
original consultation. In particular, some have argued whether it is fair to regulate now, for
a problem which may arise at some point in the future.
4. It is unlikely that many small, retail businesses (which currently open on Christmas or New
Year’s Day) would be affected by the proposed legislation. Since most large shops are not
currently open on either day, we do not know if any supply chain issues would arise for
small businesses. We have no reason to presume, therefore, that small businesses would
be adversely affected the proposals. Indeed, in discussing this with our members, many
felt that there was a need to keep both days ‘special’.
5. We agree with the exemptions in the Bill and feel that there is a need to continue to allow
small, neighbourhood shops to open for the purchase of last-minute or ‘emergency’ goods.
6. There seems to be little disagreement about bringing Scotland into line with England and
Wales, where legislation already prohibits large stores from opening on Christmas Day. In
applying this to Scotland, we believe that most people would say that New Year’s Day has
equally special significance in Scotland, suggesting that the same restrictions should apply
on that day.
7. However, we are sympathetic to concerns about the impact on tourism at New Year in
particular locations, particularly Edinburgh. This issue should be considered further
(particularly the impact of the proposals on visitor attractions), since no one would deny the
importance of tourism to our economy. Nonetheless, there is a wealth of small, specialist
shops in Edinburgh which cater for tourists, so it is perhaps unfair to suggest that because
large shops cannot open that there is nothing else for tourists to do. We are unsure
whether the current arrangements, whereby most large stores do not open on New Year’s
Day, is deemed to be affecting the visitor experience of those currently visiting the capital
for Hogmanay and, as suggested, this should be explored further by the Committee.
8. Lastly, in discussing this Bill, the lack of consistency regarding the fairness of preventing
workers from selling goods to the public, while still allowing them to work ‘behind the
scenes’, was raised by our members. This is a difficult issue, since it seeks to strike a fair
balance between minimising disruption to the running of the business and reducing the
number of workers required on New Year’s Day.
9. Despite the costs being described as negligible in the accompanying Financial
Memorandum, the Committee may wish to consider whether the fact that some large
businesses would be prevented from opening when previously they had opened, means
that this Bill impacts on businesses in a way which would require a Regulatory Impact
Assessment to be completed for the Bill.
Submission from Free Presbyterian Church of Scotland
We do not agree with the above “Bill” which would make it a criminal offence for a large shop to
open for the purpose of making retail sales on the above days annually. The State would be taking
matters too far to legislate to criminalise opening for business on the above days.
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This “Bill” discriminates against large stores opening on these days and committing a criminal
offence while allowing smaller shops to open and be legally free of any offence, for doing the same
business.
Does this “Bill” not infringe the Family Law (Scotland) Bill and therefore it is beyond the
competence of the Scottish Parliament to legislate on this matter?
The last census clearly showed that we are a Christian Nation and the constitution of the UK is
Protestant, both declaring that the first day of the week is the Christian Sabbath and a day of rest
for everyone, except for works of necessity and mercy. We would therefore respectfully draw to
your attention that if all business and commerce closed on the first day of each week there would
not be the requirement to legislate for other days as mandatory holidays. Businesses should be
left free of state intervention on the other six days of each week to operate as they see fit. If
legislation is to be enacted then it should be for a weekly day of rest, as stated above, for the
benefit of the whole country.
Submission from Glasgow Chamber of Commerce
Glasgow Chamber of Commerce
Glasgow Chamber of Commerce is the largest Chamber in Scotland and the oldest Chamber in the
English speaking world.
Glasgow Chamber currently has over 1,600 members representing all business sectors across the
city, 63% of which employ fewer than 10 people. The key objectives of the Chamber are to
represent business interests and to create wealth and prosperity for the city. We aim to drive
forward the business and economic agenda representing members’ interests.
As the key representative of the business community in Glasgow, we have active groups working
on issues in transport and infrastructure, small business, retailing and tourism, education,
employment and skills and energy.
We work with 74 other Chambers across Scotland and the UK through the Scottish and British
Chambers of Commerce on macro business challenges such as business rates, third party rights of
appeal, economic growth and international trade. We also input to business strategy and lobbying
at a national and international scale through the international Chamber network.
Consultation
Glasgow Chamber of Commerce (GCC) welcomes the opportunity to contribute to the consultation
on the Christmas Day and New Year’s Day Trading (Scotland) Bill and our focus is on the
perceived impacts on Glasgow’s businesses.
Our response to this consultation has been developed through feedback and discussions with our
members in the retail, hospitality, tourism and leisure sectors.
See appendix for quotes from members.
Through discussion with members, GCC would encourage the Committee to address the matters
of Christmas Day and New Year’s Day trading separately.
Question 1 – Do you support a legal ban on large shops opening on Christmas Day?
GCC do not support a legal ban on large shops opening on Christmas Day. GCC consider it to be
unacceptable and damaging to the local economy to force a business to close on Christmas Day.
Glasgow has a retail sector valued at £2.4 billion per annum and 80% of tourists cite the range and
variety of the retail offering as a key reason for visiting the city. A legal ban could potentially
damage the retail economy of the city as well as impacting on the tourist industry.
It is also important to note that Glasgow is a multi-cultural city, with a number of businesses and
business owners who do not celebrate Christmas; therefore GCC do not believe that it can be
justified to force traders into closure when it may be inappropriate for their business practice.
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Opening hours should be determined by consumer demand and operational requirements. This is
not an area that requires legislation.
As well as the recent survey conducted, GCC has carried out previous surveys throughout our
membership base, which show the lack of support from Glasgow businesses to force a trading
closure on either New Year’s Day or Christmas Day for large stores.
Question 2 – Do you support a legal ban on large shops opening on New Year’s Day?
GCC do not support a legal ban on large shops opening on New Year’s Day for the same reasons
to those outlined above. As well as the damage to the retail sector, a New Year’s Day closure
would seriously impact on the attractiveness of Glasgow as a tourist destination.
Over the New Year period in 2005, the 12,500 hotel rooms in the city had an occupancy rate of
almost 90%. Glasgow attracts over 3.5 million tourists each year, with the industry being worth over
£700 million to the economy. Estimates suggest approximately 3,000 visitors are in the city centre
on New Year’s Day. We consider a trading ban on either of these days to have a negative impact
on the economy of the city and as tourist/conference destination.
Question 3 – Do you consider that a shop with a trading space of 280m2 constitutes a large store?
GCC accept the definition of a large store to be one with a trading area over 280m2.
Question 4 – Do you believe customer demand should decide whether or not shops choose to
open on Christmas Day and again separately on New Year’s Day?
GCC consider it to be the decision of businesses as to whether or not they should be open on
Christmas Day or New Year’s Day. Further, we believe that it is unfair to prevent anyone from
working on these days if they wish.
Question 5 – Do you believe staff should be allowed to work on these days if they choose to do so?
GCC do not believe that there is a need for this legislation. We believe that businesses and their
staff are capable of reaching their own decisions on whether or not they choose to trade on
Christmas Day and/or New Year’s Day.
Question 6 – Do you believe that the closure of shops on Christmas Day and New Year’s Day
would have a negative impact on Scotland’s tourist industry?
Yes, we believe this ban would impact Scotland’s tourism industry. Glasgow attracts over 3.5
million visitors per year; a shopping ban on these days could negatively impact the attractiveness
and appeal of the city, which is currently the UK’s number two shopping destination.
Question 7 – Would Scotland’s competitiveness within the UK and International markets be harmed
if this Bill which proposes a legal ban on large shops opening on Christmas Day and New Year’s
Day were to be passed?
If passed, GCC would consider this Bill to negatively impact Scotland within UK and International
markets with particular focus to the Tourism and Retail sectors as outlined above.
Conclusions
GCC would like to emphasise that we would encourage the Scottish Parliament to treat Christmas
Day and New Year’s Day as separate entities in the Bill.
GCC do not support the principles outlined in the Christmas Day and New Year’s Day Trading
(Scotland) Bill and consider that, if implemented, would have a negative impact on Glasgow and
Scotland as a whole for reasons outlined.
GCC would like to be updated with the progress of the Bill.
Appendix
Below is a selection of comments that came from our membership base on the Christmas Day and
New Year’s Day Trading (Scotland) Bill:
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“People do like to shop and it can only be an added pull to the various city and town destinations to
say that Scotland is open for business.” – Glasgow hotel
“I would not support legislating against opening on these days, some of our stores open on the 1st
in England, we are clear in Scotland that we will not trade either of the days discussed and
therefore don’t require legislation.” – Large Glasgow retailer
“We have never traded on Christmas Day or New Year’s Day and have no plans to do so.” –
Glasgow Shopping Centre
“Many people choose to take a 2 or 3 day short break over this period. Aside from recovering from
the celebration of Hogmanay, there should be a tourism offering available for this market demand.
It is up to the individual retailers to assess whether the demand is great enough to merit opening.”
– Glasgow hotel
Submission from Glasgow City Council
I refer to the above named Bill and can advise that Glasgow City Council do not operate any retail
shops that would be affected by the proposed legislation.
We are concerned however that there may be an issue relating to ethnic minorities who operate
retail premises which are not included in one of the example categories and who may want to open
on these days. A ban on such trading might be seen to be restrictive.
Submission from Sarah Hendry
I strongly support the principle behind this Bill. Whilst I am sure that is not a view the committee
would take, I personally would happily support the prohibition on trading on the 26th December and
2nd January as well. The proposal should be taken forward, as a signal of a move away from both
our modes of consumption and our working patterns.
Submission from HMV Group
Thank you for your letter of 16th June 2006 with respect to the Christmas Day and New Year’s Day
Trading (Scotland) Bill.
HMV Group, which trades 45 stores in Scotland under the names of HMV, Waterstone’s and
Ottakar’s, fully supports the Bill.
Submission from Kingfisher
We refer to your request for written evidence on the Christmas Day and New Year’s Day Trading
(Scotland) Bill.
Kingfisher is Europe’s leading home improvement retail group and the third largest in the world. It
operates nearly 650 stores in 11 countries in Europe and Asia. Its main retail brands are B&Q,
Castorama, Brico Dépôt and ScrewFix Direct.
Through B&Q it has 324 stores across the United Kingdom of which some 32 are in Scotland.
Neither Kingfisher nor B&Q see the need for any legislation in relation to retail stores opening on
Christmas Day and New Year’s Day either in Scotland or the remainder of the United Kingdom.
B&Q does not open its stores anywhere in the United Kingdom on Christmas Day as, so far, there
has been no customer demand to shop in its stores on Christmas Day. Currently it doesn’t open its
stores on New Year’s Day in Scotland as, again, there has so far been no demand by its Scottish
customers to shop on New Year’s Day. However, it does open its stores in England where there is
considerable demand from its customers to shop on New Year’s Day.
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In the main the majority of our stores are large out of town, sometimes edge of town, retail units
which are expensive to run when no customers turn up. Kingfisher believes very strongly that store
opening hours should be driven by customer demand and not regulators. We would strongly
recommend that regulation in the area of store opening hours in Scotland is not something on
which the legislators should spend a great deal of time and effort.
We would also point to the recent research undertaken regarding Sunday trading in England and
the benefits to the economy when customer demand dictates store opening hours. The link to this
research is as follows http://www.dti.gov you may also find the information from Deregulate at
http://www.deregulate.co.uk/Documents.html of use/interest.
In addition the research by retail members of the Scottish Retail Consortium indicates that:
1. Staff regard working on New Year’s Day as an insignificant issue, compared to issues such as
dangers faced when getting home after working late shifts, and daily abuse of staff by anti-social
members of the public. Legislation tackling these and other problems would make much more of a
difference to the working lives of retail employees.
2. Contrary to the assumption in the original consultation paper that retail staff do not want to work
on New Year’s Day, members who do open have found a high demand from staff to work on New
Year’s Day, particularly from temporary seasonal staff, such as students, who want to maximise
their income.
3. Whilst the Scottish Executive is committed to growing the tourism industry as a key element of
its strategy to grow the Scottish economy, it seems contradictory to this policy to prevent a vital
element of the tourism industry from providing a service at a time of year when the number of
visitors to Scotland is extremely high. As such, Edinburgh City Council, amongst others, are in
agreement with the SRC position that shops should be allowed to open in order to maximise the
tourism opportunity.
Kingfisher therefore supports the SRC’s conclusion that the proposal to prevent larger stores from
trading on New Year’s Day is unnecessary, ill-thought out and contrary to Scottish Executive policy
to grow the tourism industry. In response to concern that some staff might feel obliged to work on
New Year’s Day when they would choose not to, SRC members (of which Kingfisher/B&Q are one)
have agreed to adhere to a code of practice ensuring staff do not feel forced to work if stores open
on New Year’s Day in the future. We fully support the SRC’s members’ position that those who do
open on New Year’s Day in the future will sign up to a statement pledging they will take steps to
ensure staff do not feel obliged to work on New Year’s Day.
We live in a society which is 24/7 and whether stores are open or not people are still at work
whether they are in the transport and system distribution, the leisure and licenced trade business,
the hospital and emergency services area or shelf stacking. Retail forms part of the service sector
to the leisure economy. Shopping is an important tourist activity, so shops should be allowed to
open for the benefit of the tourism industry and the economy as a whole. Scotland’s retail sector
accounts for 16% of total tourism spend and makes even more of a contribution to Scotland’s
economy during the festive season. We would question why retail (and ‘large’ retailers only) is
being singled out when other businesses such as pubs, hotels and restaurants are not targeted
and their employees are arguably required to work longer and more unsociable hours.
Regulating retail opening hours is detrimental to employment prospects, particularly students and,
as was shown in the recent Your Sunday, Your Choice campaign in England, single parent
families.
Submission from John Lewis
I am in receipt of your letter of 16 June and the accompanying notes outlining the general principals
of the Christmas Day and New Year’s Day Trading (Scotland) Bill.
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The John Lewis Partnership is perfectly happy with its current position for trading on these
particular days in our Scottish branches and therefore we would prefer not to participate in
contributing any further comment at this time.
Submission from David McArthur
I was horrified to hear about the Christmas Day and New Year's Day Trading (Scotland) Bill. This is
not the business of government. The companies referred to in the bill are owned by private
individuals. The people who work in then are private individuals who are free to choose when and
where to work. The customers who shop are private individuals. If these people wish to enter into a
relationship with is mutually beneficial then the government has no right whatsoever to interfere
with this. That alone should be a good enough reason not to proceed. Whilst I understand the
reasons why this bill has been introduced it is not justified in a so-called free society for the
government to act in this way. Individuals must be left to make their own decisions about their own
lives without the government unnecessarily obstructing them. Many people would be happy to work
on these days and should not be stopped from doing so.
I hope this is the last we will be hearing about this bill.
Submission from David W Norris
I welcome the opportunity to provide feedback on the principles behind the above bill as follows:
1. The fact that "Christmas day" is deemed to be a special day of significance, ought to make
MSPs question why it is special? It is commonly accepted to be a Christian festival.
However God in the Bible makes it abundantly clear that the only day in the Christian
religion is the Christian Sabbath, the Lords Day. The Word of God gives no authority to
anyone to celebrate the birth of Christ, but only to commemorate His death in the
sacrament of the Lords Supper. So the celebration of Christmas in whatever form is a
serious departure from the teaching of Christ and the Christian religion. Scotland has a
wonderful Christian heritage that gave absolutely no place to that pagan, papal adopted
festival known as Christmas, or the mass of Christ. It in fact has nothing to do with the true
Biblical Christian religion. Any legislation that gives credence to the 25th December being a
non working day is not to be welcomed.
2. The Sabbath day is the mandated day of rest, according to God as He reveals His Will in
the Holy Scriptures. It is this day that ought to be kept special, and all are expressly
forbidden from engaging in work that is not of necessity or mercy. That day which God
himself mandated from the beginning of time at the time of the creation, is binding upon all
mankind. It is a day for all to refrain from unnecessary employment and recreation, to
engage in spiritual communion, worship and physical rest.
From a Biblical Christian perspective, the only positive aspect of this bill will be the prohibition of
large shop activity when these days incidentally fall on the Christian Sabbath. However, what is
needed is a bill that exclusively outlaws all trading on the Lords day for all businesses.
MSPs would do well to consider their solemn obligations before God to frame laws that are in
accordance with the Word of God. Only then will this nation of Scotland begin to prosper. This bill
should be scrapped, and consideration given to a bill that makes the Lords Day special.
“Blessed is the nation whose God is the Lord” Psalm 33 v12
Submission from Scottish Chambers of Commerce
Overview
Scottish Chambers of Commerce believe that in its consideration of the Christmas Day and New
Year’s Day Trading (Scotland) Bill, the Scottish Parliament should consider the matters of
Christmas Day trading and New Year’s Day trading separately.
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SCC believes that there is no case for a trading ban on New Year’s Day. However opinion is
divided on the creation of a legislative ban on Christmas Day trading. There is an overall feeling
that a legal ban on trading on these days, and particularly on New Year’s Day, could have financial
implications for firms and have an adverse effect on Scotland’s international competitiveness and
our tourist industry.
SCC’s Response
Scottish Chambers of Commerce welcome the opportunity to contribute to the Justice 2
Committee’s consideration of the Christmas Day and New Year’s Day Trading (Scotland) Bill.
In formulating our response to the Committee’s call for written evidence, SCC has sought the views
of a number of large retailers and representatives of the tourism and hospitality industry. In doing
so, it was decided to separate out the questions of trading on Christmas Day and trading on New
Year’s Day.
A trading area of over 280m² was generally accepted to be a suitable definition of a large shop.
SCC found no support among the business community for a legal ban on trading on New Year’s
Day, and the majority of firms surveyed also opposed a legal ban on Christmas Day trading. There
was a clear view that, rather than a legislative ban, customer demand and the question of whether
staff are prepared to work on these dates should determine whether large shops remain open.
Overall, the evidence reflected a view that a trading ban, particularly on New Year’s Day, could
have adverse financial implications for individual firms. There was also a feeling that the Bill, if
passed, could damage Scotland’s competitiveness both in the UK and international marketplaces
and have a negative impact on our tourist industry.
On the basis of this evidence, Scottish Chambers of Commerce cannot support the general
principles of the Christmas Day and New Year’s Day Trading (Scotland) Bill. We do not believe
that there is a need for this legislation. We believe that businesses and their staff are capable of
reaching their own decisions on whether or not they choose to trade on Christmas Day and/or New
Year’s Day. In addition, we believe that the introduction of a trading ban would have a significant
effect on Scotland’s attractiveness in a globally competitive tourist market and could have adverse
financial implications for a number of businesses.
In any event, SCC believes that Christmas Day trading and New Year’s Day trading should not be
considered together. The circumstances of these two dates are entirely different and cannot be
dealt with uniformly. Whilst a minority of firms taking part in the SCC survey could see a case for a
ban on Christmas Day trading, none could endorse a New Year’s Day ban. We believe that the
Scottish Parliament should deal with the cases for legislating on a trading ban on these days
separately.
A selection of comments from businesses on the proposals contained in the Christmas Day and
New Year’s Day Trading (Scotland) Bill are as follows: “We believe there are different opportunities for traders over opening or closing on Christmas Day
or New Year Day and at the end of the day this will be driven by customers. We believe that each
trader should be in a position to make this choice themselves rather than have legislation thrust
upon them”
“ I would not support legislation against opening on these days, some of our stores open on the 1st
in England, we are clear in Scotland that we will not trade either of these days discussed and
therefore don’t require legislation”
“We have never traded on Christmas Day or New Years Day and do not have any plans to do so”
“I don’t believe it is the role of the government to interfere in the business’ right to trade for any
reason other than public safety. If there is a concern regarding mistreatment of retail workers, it
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would be more appropriate to legislate on remuneration rates for all workers on these two key days
rather than take this protectionist approach for retail workers only”
“Many people choose to take a 2 or 3 day short break over this period. Aside from recovering from
the celebration of Hogmanay, there should be a tourism offering available for this market demand.
It is up to individual retailers to assess whether the demand is great enough to merit opening”
“There is, perhaps, an argument that society as a whole benefits by, effectively, forcing them to
spend time with their families and see the benefits of the family unit. It is tenuous, however, that a
trend like this would be reversed on the basis of 2 days of the year and it is more of a cultural
issue.”
“[P]eople do like to shop and it can only be an added pull to the various city and town destinations
to say that Scotland is open for business”
Conclusions
Scottish Chambers of Commerce oppose the general principles of the Christmas Day and New
Year’s Day Trading (Scotland) Bill.
SCC believes that there could be a negative economic impact for Scotland if this Bill were to
become law.
SCC believes that the Scottish Parliament must deal separately with the issues of trading on
Christmas Day and trading on New Year’s Day when considering this Bill.
About Scottish Chambers of Commerce
The Scottish Chambers of Commerce is the umbrella organisation of the local Chambers of
Commerce. Its prime functions are to promote and protect the interests of local Chambers and their
member businesses throughout the length and breadth of Scotland. It helps promote co-operation
between the local Chambers in the provision of services and represents the common interests of
Chambers at a national and international level.
Scottish Chambers policy is determined by a Council on which all Chambers have equal
representation, and is executed under their direction. Policy groups, formed from a wide cross
section of member Chambers, are used to develop policy initiatives. The national body represents
the interests of members to the Scottish, UK and European Parliaments, opposition parties, the
Scottish Executive and other Government officials, Enterprise bodies, COSLA and other public
bodies, and works with other private-sector business support bodies in Scotland on areas of mutual
interest.
Membership is open to any firm or company irrespective of size. Collectively, Chambers in
Scotland have an annual turnover of over £7.3 million and the current membership ranges from the
country’s largest companies to the smallest retail and professional operations. The present
membership ranked by market capitalisation includes 23 of the top 25 companies, and 38 of the top
50 companies in Scotland. Together Scotland’s Chambers provide well over half the private-sector
jobs in Scotland and provide an unequalled geographical and sectoral representation throughout
Scotland compared to other organisations representing Scottish business.
Submission from Scottish Grocers’ Federation
1. Introduction
As indicated in our response to the consultation carried out by Karen Whitefield MSP when she
lodged her proposal for this Bill, the Scottish Grocer’s Federation broadly welcomes this legislation.
I should like to restate much of what was included in that response and to reflect on the proposals
as they are now set out. I should point out that our original response was completed with the
approval of the majority of our membership, but that the Co-operative movement were not able to
support our response in its entirety.
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2. The Scottish Grocers’ Federation
The Scottish Grocers’ Federation (SGF) is the trade association for the Scottish Convenience Store
Sector. It is the authoritative voice for the trade to both policy makers and the media. The SGF
brings together a whole range of retailers throughout Scotland, from all of the Scottish Co-ops,
through Somerfield, Spar and of course the local independents who are our largest category of
members. These retailers sell a wide selection of products and services throughout local town
centre, rural and community stores. According to recent statistics (2005) there are just over 5,500
convenience stores throughout Scotland, with annual sales in excess of £2.7 billion.
The SGF works with its members and stakeholders to maintain the political and industry profile of
the convenience trade in Scotland, through information sharing, research activity and further
developing links with key sector partners, including the Scottish Executive and Scottish Parliament.
In addition, we are aware of the role played by the Association of Convenience Stores (ACS). SGF
membership comprises businesses based in Scotland and ACS membership covers mainly
England and Wales.
3. General Principles
We support the principles contained within the Bill and welcome the exemption for small shops with
a relevant floor area not exceeding 280 square metres. The public holidays of Christmas Day and
New Year’s Day are recognised as family or stay at home days. Were these traditional holidays to
become ‘shopping days’ there would be a significant impact upon support services such as
cleansing and public services including public transport and the emergency services.
4. Convenience Store Sector
We welcome the intended exemption for small shops contained within this Bill and believe that this
would include the majority of the Convenience Store Sector. The sector plays an important
community role on Christmas Day and New Year’s Day. SGF members staff their shops with
employees who work voluntarily, often family members, who are paid up to triple time to do so. The
local shop ensures the availability of items such as last minute food and drink, batteries and
electricity and gas meter cards on Christmas Day as well as newspapers on New Year’s Day. This
is an important service which is relied upon by many people in communities across Scotland.
5. Issues for further consideration
Whilst we recognise that the dimensions given to qualify as a large shop are taken from the
Sunday Trading Act 1994 and that a similar description was also used in the Christmas Day
(Trading) Act 2004 neither measure applies to Scotland. This presents an opportunity to determine
what truly constitutes a large shop in Scotland. It is our view that a 10% margin for error should be
built into any final definition.
We would ask the committee to seek clarification as to whether the bill is intended to prevent
supermarkets opening a limited floor area to sell a restricted line of convenience goods.
6. Contact Details
We would be happy to provide any follow up evidence the committee may require. We would
welcome the opportunity to provide oral evidence to the committee should that be deemed
appropriate.
Submission from Scottish Low Pay Unit
I write with regard to the call for evidence on the above Bill, of which I understand Justice 2 has
been appointed lead committee.
The Scottish Low Pay Unit wishes to express its support for this Bill; we expect that the majority of
those workers who will benefit from its provisions will be within our client group. Although we
support the decision to make Christmas and New Year’s Day the focus of this Bill, we hope that the
Committee will take account of the diverse needs of the various cultures within Scotland and make
some provisions or recommendations with regard to those workers desiring time off for other
important traditional festivals and celebrations.
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In recent years, Retail workers have come under increasing pressure to work throughout the festive
season, a busy time when work in this sector can be especially stressful. In addition, many are not
being awarded the enhancements such as additional pay or time-off-in-lieu traditionally awarded to
employees working through Christmas and New Year. It is hoped that this Bill will ensure that
many of these workers are able to take a well-deserved break.
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SPICe briefing on the number of shop workers would be caught by the Bill?
There appears to be no definitive source of data readily available to answer this question.
However a number of sources of information help inform the picture.
Data from the Annual Business Inquiry provides a breakdown of retail units (referred to as data
units) by employee size band. Table 1 below provides the statistics, whilst Figures 1 and 2 provide
an illustration of these statistics. This indicates that 63% of retail units (with employees) have
between 1 and 4 employees (approximately 16,000 of the 26,000 total)
Table 1: Annual Business Inquiry workplace analysis (Scotland 2003)
(Standard Industrial category 52: Retail trade, except of motor vehicles and motorcycles; repair of
personal and household goods)

Sizeband

Total
1-4 employees
5-10 employees
11-24 employees
25-49 employees
50-99 employees
100-199 employees
200-299 employees
300-399 employees
400-499 employees
500 or more employees

data units

employees

number

percent

number

percent

26,122
16,452
5,382
2,807
772
381
161
91
29
22
25

100%
63%
21%
11%
3%
1%
1%
0.3%
0.1%
0.1%
0.1%

256,244
38,422
39,694
44,960
25,918
26,318
21,944
22,794
9,918
9,860
16,417

100%
15%
15%
18%
10%
10%
9%
9%
4%
4%
6%

ONS Crown Copyright Reserved [from Nomis on 20 September 2006
The above figures appear to imply that a majority of retail employees would indeed be caught by
the bill, and that this might even be as high as 80-90%. However a number of caveats should be
borne in mind:
x There is no definitive source of evidence to link the number of employees in a shop to the
size of the store. With above figures it is necessary to assume for example that the
majority of stores of 280 square metres or under will employ 4 people or fewer
x The above figures refer to employees only and do not include owner/employers
x The above figures include those working in stores in the exemption categories.
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Figure 1 illustrates the breakdown of retail units by size band. Some 16,000 of 26,000 retail units
employ 1-4 employees
Figure 1 Breakdown of retail units by size band
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Figure 2 below draws on the same data source, but provides figures for the numbers of employees
in each retail unit size band.
Figure 2 Breakdown of number of employees by retail unit size band
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Retail and tourism activity on and around New Year’s Day?
Hotel occupancy figures are provided on a monthly basis for the tourist board areas. Data is not
available for periods less than a month. The hotel room occupancy figures for December 2005 are
indicated in the chart below:
Edinburgh & Lothians

64
50

Glasgow & Clyde Valley
Fife

49

Aberdeen & Grampian

49
47

Scotland
Scottish Borders

44

Perthshire

40

Angus & Dundee

40

HOST

39

AILLST

38

Ayrshire & Arran

36

Dumfries & Galloway

32

Orkney

30

Western Isles

26
0

10

20

30

40

50

60

70

Data is available on the average length of stay (nights stayed) of all visitors and specifically for
overseas visitors. Again however this data is not available for periods less than a month. The
average length of stay of all visitors, and overseas visitors, is indicated below.
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VisitScotland reports that it is difficult to provide data on the level of spend by ‘visitors’ on
Scottish retail generally and that specific figures for the days around New Year’s Day are not
collected. They do point out the inherent difficulties in identifying tourism related retail stores.
They state that over the course of the year that:
x

7% of UK tourist spend in Scotland was on general shopping and 8% on clothes shopping

In their response the Tourism Attitudes Survey is described by VisitScotland as the key research
in this area. The survey is conducted between July and October and the following table outlines
how visitors to Scotland rate the country on different characteristics.

VisitScotland report (on the Scot Exchange website) changing demands from consumers. For
example the following is taken from their “snapshots of the future” research, conducted by the
Henley Centre for Scottish Enterprise. The research findings are quite generalised but include the
following in relation to changing aspirations for Christmas:
What did you want for Christmas?
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1980

2005

Clothes

Time

Books

Sleep

Electricals

Holiday

Toiletries

Rest

Humorous novelties

Sex

More fattening food

Calm and quiet

More alcohol

Fun
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Displacement and additionality of retail spending
Two sources of evidence are provided here to illustrate the degree of displacement and
additionality from retail:
Regional Selective
Assistance eligibility
criteria – guidance

“You must be able to demonstrate that the project's employment impact within your
business will not simply be offset by job losses elsewhere in the Assisted Areas.
Most firms will not meet this criterion, because most firms operate in a local market. There
is nothing wrong with businesses and projects aimed at local markets - but that is not the
objective of the RSA scheme. Businesses wholly or mainly competing in a local market will
not qualify - the retail and catering sectors are examples of this - and nor will projects aimed
at an already well served market. Examples of markets that are, generally, well served
include double glazing, general printing, locally-focussed recycling plants, general joinery,
small-scale customer service/order fulfillment operations and locally-focussed food
production.
Through RSA, we aim for real gains in net employment in Scotland, not just to shuffle jobs
between businesses. We are therefore much more likely to assist projects which service
markets wider than Scotland only, and/or where competitors aren't largely based in the
Assisted Areas.”

English Partnerships
Additionality Guide

This implies a slightly lower multiplier effect at the local and regional level for new retailing
investment than for other types of development. Multiplier effects depend on there being
spare capacity in the economy.

The scale of local income and supply linkage multiplier effects vary according to the mix of
economic activity that exists in an area and the type of project that is being undertaken.
Table 4.7 is based on the extensive evidence generated by a number of studies including
the Evaluation of the Enterprise Zone Experiment. It provides composite income and supply
linkage multiplier estimates that are appropriate for four types of property related activity,
namely B1 Office, B2/B8 (general industrial/warehousing), Recreation and Retailing. The
estimates are provided for the local area and regional level. At the local level the range is
between 1.21 and 1.38. At the regional level the range is between 1.38 and 1.56. Generally
speaking retailing projects generate the lowest combined income and supply linkage
effects.
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SPICe briefing on number of employees in small shops
This briefing updates a previous note provided to the committee. SPICe has since contacted
Professor Leigh Sparks to provide some additional advice and analysis. Professor Sparks is
Professor of Retail Studies at the Institute for Retail Studies, University of Stirling. He is currently
on sabbatical research leave at the University of Tennessee at Knoxville in the USA
The previous SPICe note provided the following information from the Annual Business Inquiry.
Table 1: Annual Business Inquiry workplace analysis (Scotland 2003)
(Standard Industrial category 52: Retail trade, except of motor vehicles and motorcycles; repair of
personal and household goods)

Sizeband

Total
1-4 employees
5-10 employees
11-24 employees
25-49 employees
50-99 employees
100-199 employees
200-299 employees
300-399 employees
400-499 employees
500 or more employees

data units

employees

number

percent

number

percent

26,122
16,452
5,382
2,807
772
381
161
91
29
22
25

100%
63%
21%
11%
3%
1%
1%
0.3%
0.1%
0.1%
0.1%

256,244
38,422
39,694
44,960
25,918
26,318
21,944
22,794
9,918
9,860
16,417

100%
15%
15%
18%
10%
10%
9%
9%
4%
4%
6%

ONS Crown Copyright Reserved [from Nomis on 20 September 2006
It was stated that there was no readily available data to link the number of employees in a store to
the retail floorspace. However if the assumption was made that most stores under 280 square
metres employed less than 4 people then around 80-90% of employees might be covered by the
bill. Similarly it can be seen from the table that if most small shops employed fewer than 10 people
then the figure might be around 70%, and so on.
Professor Sparks has indicated that in his view that 80-90% could indeed be an over-estimate of
the number of employees coming into the small shop category (280 square metres or less).
Professor Sparks states:
“The problem is that we do not have good data to hand. We have little floorspace specific
data, nor employment data that is in the public domain.”
He provides the following reasons for suggesting that in many small stores there would be more
than 4 employees:
“I can think of very small stores in Scotland that employ a lot of people, because of their
business form and other reasons. One small food store in the Borders which was included
in some of our work in the 1990s was employing up to 16 people, mainly on the basis of
short hours contracts. The owner was trying to get someone from each family in the
location linked to the store in some way so they felt they had to support and shop there!
Work we did for Stirling Council on the retail structure of Raploch in 2000 also showed
quite variable figures for small shops (I will see if I can find the table/data). I am sure there
are other local reports in councils which may also shed some light on this.
A second reason for my comment is that if you think of a Tesco Express which will be
below your cut-off point, I find it hard to believe, given its opening hours and the need to
watch the petrol situation (if on a petrol site) that it would employ less than 4 people.
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Likewise a small Tesco/Sainsbury/Scotmid in a city centre high street is unlikely to be in
the 1-4 category”.
SPICe briefing on Analysis of retail businesses in Raploch area of Stirling (June 2000)
Professor Leigh Sparks of Stirling University has provided the following data, as an example of a
study which has analysed retail employment in small shops. Obviously Raploch is a small, specific
area and it is not necessarily the case that similar trends can be extrapolated for the rest of
Scotland. However there is a general lack of detailed data on this topic and this analysis may be
helpful in building up a picture.
Professor Sparks indicates that “most if not all” of the businesses featured would fall below the 280
square metre cut off
Employment in small retailers in Raploch, Stirling
Full time
Part time
Grocery businesses
6
3
6
1
2
3
10
3
2
2
2
3
6
3
6
Other businesses (mostly retail)
1
8
2
10
1
9
7
1
2
1
4

Total
9
6
3
13
5
4
9
9
9
12
10
7
3
5

(Source; email from Professor Leigh Sparks, University of Stirling 24/10/06)
Of the 14 businesses and 104 employees in the sample:
x 3 businesses and 10 employees would be in the 1-4 employees category
x 9 businesses and 69 employees would be in the 5-10 employees category
x 2 businesses and 25 employees would be in the 11-25 category
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 35 Session 2
Meeting of the Parliament
Wednesday 22 November 2006
Note: (DT) signifies a decision taken at Decision Time.
Christmas Day and New Year’s Day Trading (Scotland) Bill – Stage 1:
Karen Whitefield moved S2M-5169—That the Parliament agrees to the
general principles of the Christmas Day and New Year’s Day Trading
(Scotland) Bill.
After debate, the motion was agreed to ((DT) by division: For 99, Against 4,
Abstentions 18).
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Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 1
15:21
The Deputy Presiding Officer (Murray Tosh):
The next item of business is a debate on motion
S2M-5169, in the name of Karen Whitefield, on the
general principles of the Christmas Day and New
Year’s Day Trading (Scotland) Bill.
Margaret Smith (Edinburgh West) (LD): On a
point of order, Presiding Officer. Many of us have
concerns about the inclusion in the bill of new
year’s day and the impact that that might have.
We would welcome the opportunity to lodge
amendments to allow debate and separate votes
on Christmas day and new year’s day. I have
sought and been given assurances that such
amendments will be admissible. Are you able to
clarify the position, for the benefit of all members?
The Deputy Presiding Officer: Under standing
orders, decisions on the admissibility of
amendments are the responsibility of the convener
of the appropriate committee, once the bill has
been approved at stage 1 and has moved to stage
2. I am not able to comment on the hypothetical
circumstances of what Parliament may agree this
afternoon. I can go a little further and say that
considerations to be taken into account by the
convener of the stage 2 committee include the
advice that is given by clerks and, to a degree, the
mood of the chamber during the stage 1 debate.
However, I cannot say what the committee
convener could or should not accept as admissible
at some point down the road.
Mr David Davidson (North East Scotland)
(Con): On a point of order, Presiding Officer. I
thank you for taking my point of order without
notice. Further to the point that was made by the
Liberal Democrat whip, I understand that during
today’s debate ministers will seek to clarify the
advice that the Scottish Executive has received
and the guidelines that it will follow in this matter. I
very much look forward to that.
The Deputy Presiding Officer: I am not sure
that a point has been put to me on which I am
required to rule. With due respect to the Executive
and its role in proceedings, the interpretation of
standing orders is a matter not for the Executive
but for the chair.
Bill Butler (Glasgow Anniesland) (Lab): On a
point of order, Presiding Officer. I am puzzled and
seek further clarification of the position. Quite
properly, you say that it is not for the Executive or
for you to decide whether an amendment is
admissible. Are you saying that that is clearly in
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the province of the convener of the lead committee
at stage 2?
The Deputy Presiding Officer: I had believed
that those matters were widely understood, but for
the avoidance of doubt, the decision on
admissibility at stage 2 is entirely the responsibility
of the committee convener. The Presiding Officer
will be responsible for the admissibility of
amendments at stage 3. All of that is predicated
on the assumption that the bill proceeds and that
there are amendments.
15:25
Karen Whitefield (Airdrie and Shotts) (Lab): I
trust that the Presiding Officer’s “Dear Santa” letter
is in the post. Mine is already winging its way. I
like to think that I have been pretty good this year,
but I wonder whether everyone here can say the
same.
We all grumble that the festive season starts
earlier each year, but some of us are worried that
Christmas may not come at all. The Christmas
Day and New Year’s Day Trading (Scotland) Bill
seeks to address that concern and I ask
Parliament today to approve its general principles.
I believe that, if passed, my modest bill can help to
make Christmas and new year a happier and less
anxious time for the majority of shop workers in
Scotland and their loved ones.
I fear that we risk overlooking the truly important
things at Christmas: children; family; celebration;
rest and recreation; and goodwill and friendship.
Mary Ellen Chase said:
“Christmas is not a date. It is a state of mind.”

I am pleased that the majority of the Justice 2
Committee found themselves in that state of mind.
I hope that others will be similarly minded come 5
o’clock. People outside the chamber are also in
that state of mind and are pressing us to support
the bill. More than 6,000 shop workers have
bombarded colleagues in all parties with postcards
calling for support. More than 1,400 people
supported the bill during my consultation, while the
BBC switchboard this morning was inundated by
people supporting the bill.
The bill will prevent large shops from opening on
Christmas day and new year’s day for the purpose
of retail trading. The intention is to maintain the
special nature of that time of year for shop workers
and their families. In brief, the bill will make it a
criminal offence for a large shop to open for the
purposes of making retail sales on either of those
days. It defines a large shop as one with a trading
2
floor area exceeding 280m ; exempts specified
trades or businesses and shops at specified
places; defines who commits the offence; and
provides a defence of due diligence. This
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Parliament has been declared the competent
authority to legislate on the issue.
I welcome the Justice 2 Committee’s stage 1
report and its majority support for the general
principles of the bill. I note the minority view and
would like to focus on some of the objections.
The Justice 2 Committee report stated that there
is a lack of robust evidence to indicate the impact
of the bill on tourism. I agree that there is a lack of
evidence on how the bill will damage the important
effort to increase tourism revenues. However,
there is a lot of evidence to suggest that the bill
will support tourism. Hogmanay is hugely
successful and was voted the fourth best festival
in the world; hotel occupancy rates in Edinburgh at
hogmanay have risen from 50 per cent to a
staggering 93 per cent; and 90 per cent of
hogmanay visitors come from other parts of the
United Kingdom, where the shops are open on
new year’s day—they choose Scotland, where
they know the shops are closed. Are we in danger
of killing the goose that lays the golden egg? If we
allow shops to open on new year’s day, it will
fundamentally change its special nature.
Murdo Fraser (Mid Scotland and Fife) (Con):
Does the member not see the inconsistency in her
argument? If the tourism sector has grown over
hogmanay, does it not mean more people have to
work in hotels, restaurants, cinemas and places of
entertainment during that period?
Karen Whitefield: The bill covers retail trading
in Scotland. Tourism has continued to grow
despite shops not opening on new year’s day in
Scotland. It is not a disincentive to people coming
to Scotland. The argument that it is a disincentive
is a bogus one.
2

The bill exempts small stores; 280m is a longestablished standard in the retail industry and is
recognised by employers and trade unions. Even
the Scottish Retail Consortium acknowledged that
without the exemption, there would be widespread
breaking of the law. However, it said that the bill
as currently drafted would be respected by
retailers should it become law. I ask any member
who questions the small-shop exemption to say
whether they would prefer that provision not to be
in the bill.
I want to dispel the myth that retailers bring staff
into work when the front doors are shut and the
shops are not open for business. That may have
been true 20 years ago, when shops were open 9
to 5, with a half day on a Saturday and no Sunday
trading, but in today’s retail environment of 24hour opening, shop preparation is done while the
customers are in store. Members do not have to
take my word for it: Debenhams told the Justice 2
Committee that on the only day on which it is not
currently open—Christmas day—staff do not work
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in store. My bill will not prevent staff from working
in a closed store, but retail employers do so.
Voltaire told us that “The best is the enemy of the
good.”

We should be mindful of that.
The bill will protect the majority of shop workers
and a large number of non-retail workers. If shops
open on Christmas day and new year’s day, other
workers who currently get those days off will be
forced into work. My bill will not protect
everyone—no legislation is perfect—but it will
meet the policy objectives that I set out to achieve.
The bill is about preserving a special time that is
a highlight of the calendar. It is a time that should
be special to all those who wish it to be so and
one that is both unique and universal. Without
being too sentimental, it is a time that could even
be said to be a little magic. If I was asked to
decant that magic into a single sentence, I would
borrow from Charles Dickens, who wrote:
“I have always thought of Christmas time, when it has
come round … as a good time; a kind, forgiving, charitable
time; the only time I know of, in the long calendar of the
year, when men and women seem by one consent to open
their shut-up hearts freely … as if they really were fellow
passengers … and not another race of creatures bound on
other journeys.”

I urge all members and fellow passengers to
support my bill and to show that we can make a
positive difference to the lives of many shop
workers and their families and to wider Scottish
society.
I have great pleasure in moving,
That the Parliament agrees to the general principles of
the Christmas Day and New Year’s Day Trading (Scotland)
Bill.

15:32
The Deputy Minister for Justice (Johann
Lamont): I congratulate Karen Whitefield on the
work that she has put into examining how we can
best protect vulnerable retail staff from having to
work on Christmas day and new year’s day. The
bill seeks to prevent large shops from opening for
retail sales on those days. In doing so, it aims to
protect retail staff from being required or
pressurised to work; to enhance work-life balance
for hard-working people; and to protect the special
nature of those holidays in the Scottish calendar.
The ban would cover shops with a floor area that
is used for retail sales or display of more than
2
280m , which is slightly larger than a tennis court.
There would be exemptions for cafes, restaurants,
pubs and takeaways, registered pharmacies—for
the purpose of dispensing prescriptions—shops
within transport hubs and shops that sell mainly
vehicle fuels. The exemptions would take account
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of matters such as the need to travel and the
demand for hospitality services on the two days.
Small grocers would not be covered and could still
be open for essential supplies. Breach of the ban
would be a criminal offence. Enforcement would
be for the police and the courts, with a maximum
fine of £50,000.
I see good reasons to support the proposals,
which are carefully constructed. Many retail staff
already work long hours at that time of year and
many already have to work at weekends, when
children and other family members are at home.
The two traditional holidays are precious times
that are set aside for spending with families and
friends, rather than the boss. Scotland has liberal
trading hours and we are convinced that there is
no need to have department stores and
supermarkets open on these two days, as well as
on all the others.
In considering the bill, the Scottish Executive
acknowledges the increased cross-party support
for action in relation to Christmas day. We also
acknowledge the unresolved debate about new
year’s day and that members from all parties wish
to explore that matter further.
Mr Brian Monteith (Mid Scotland and Fife)
(Ind): The minister talked about department stores
but, nowadays, many stores are in shopping malls
and centres, such as the Gyle centre, Fort
Kinnaird and Ocean Terminal in Edinburgh, in
which anchor stores, which are large department
stores, are surrounded by many retail outlets that
are below the size limit in the bill. It would
therefore be quite possible for shopping malls and
centres to be mainly open, with only one or two of
the larger stores closed. What does the minister
say to that proposition?
Johann Lamont: As I said, there is an
unresolved debate about new year’s day, and
such issues can be explored further if the bill gets
to stage 2.
We want that process of exploration to take
place and to be engaged in it with the objective of
securing the best possible legislation for Scotland
by balancing the various legitimate interests. We
recognise that, at this stage, engagement in that
process would be incompatible with a declaration
of our position on the issues that are to be
explored, so the Executive expects that
amendments to be lodged at stage 2 that would
give the Parliament an opportunity to express its
views on Christmas day and new year’s day
separately. We also recognise that such
amendments might come from back benchers, the
Executive or both.
Margo MacDonald (Lothians) (Ind): The point
that Brian Monteith raised could be covered by a
simple amendment that would provide that smaller
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shops that operate under the brand name of, or
are owned by, large stores would also be caught
by any decision that we take on which shops
should be open or closed.
Johann Lamont: I thank Margo MacDonald for
that helpful intervention. I was trying to say to Mr
Monteith that his question would not be sufficient
reason to kill the bill at this stage.
We intend to form an ad hoc ministerial group,
involving ministers from all portfolios that have a
direct interest; we also intend that the group
should engage with the member in charge of the
bill and representatives of various political parties
prior to stage 2. On that basis, ministers are
prepared to vote for the bill at stage 1.
I understand the concerns that have been
expressed about the so-called domino effect. I am
not aware of any large shops that open on
Christmas day at the moment. Some, but not
many, open on new year’s day. However, to
legislate now would let employers and employees
know where they stand. Without the bill,
employers may feel under pressure to open in
future to compete with others who do not observe
the holidays. The next step may be that
employees feel pressured to work. They may not
all be contractually obliged to do so, but it is not
always easy to stand up for one’s rights in such
circumstances.
A voluntary code has been suggested as a
possible way forward, but I acknowledge that it is
an uncertain solution, as it might not attract
widespread support or stand the test of time. The
consultation on the bill suggests that most people
with an opinion would prefer legislation now.
It is clear that people have strong views on the
debate. There are particular issues with Christmas
day and new year’s day. It is a temptation to make
everything entirely black and white, and there is a
desire to do so. Those broader issues could be
explored at stage 2, but I have no doubt that they
will also be explored in this debate.
The committee acknowledged that there were
some weaknesses in both sides’ evidence on the
impact on enterprise and tourism and it is
important that those matters are explored further. I
have outlined the Executive’s position on taking
the bill beyond stage 1 and I hope that members
will reflect on those points when we come to the
vote.
15:38
Jim Mather (Highlands and Islands) (SNP):
The Scottish National Party intends to support the
bill, which seeks to balance family values, our
cultural values and modern terms and conditions.
In particular, we are persuaded that the bill offers
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an opportunity to start to ensure a sensible
balance between spending more time at work hard
on the heels of a hectic and stressful period and
having the time to celebrate and relax with family
and friends.
In addition, the bill offers an opportunity to halt
an escalation in the erosion of the Christmas and
new year holidays, with more businesses
succumbing to the commercial pressure to open,
which would increase the number of direct and
indirect support staff who would eventually be
required to work on Christmas day and new year’s
day. The SNP is keen to do anything that
contributes to the much-needed constant
improvement of living standards to which it is
committed.
Mr Monteith: I hear what the member says
about the SNP position. Has he consulted Sandra
White?
Jim Mather: Yes, I have consulted Sandra
White.
Bill Butler: Will Jim Mather give way?
Jim Mather: I ask Bill Butler to let me build
another point before I take another intervention.
As with any move to improve the quality of life in
Scotland, we are mindful of the current limitations
of the Parliament’s powers to improve living
standards and the work-life balance in Scotland.
The fact is that, if we want to deliver a decent and
improving quality of life for the people of
Scotland—and we do, because we know that it
has fallen far behind that in the rest of the United
Kingdom and the rest of Europe—we need the
power to make Scotland more competitive. That is
the only way in which we can deliver genuine
economic and population growth, rising living
standards, increased life expectancy and a better
work-life balance. The bill is therefore a start that
will need to be underpinned over time by more
powers, including reclaiming for Scotland
immigration policy and employment law and giving
Scotland the ability to broker a real and
authoritative agreement—
Bill Butler: I am glad to see that the SNP
seems to have performed a U-turn. Is it disowning
the position expounded by its previous
representative on the Justice 2 Committee, Mr
Stewart Maxwell—yes or no?
Jim Mather: This party does not dictate how
members vote in committee, and it has reflected
on the majority view in the committee.
We want to broker an open and authoritative
agreement that goes beyond the bill, defending
the right to work, the right to time off work and the
right to trade, and ensuring that management,
shareholders, staff and taxpayers all benefit from
future economic growth. That would be much
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easier to achieve if we were talking about Scottish
businesses that were registered in Scotland, that
paid their taxes in Scotland and that were
interested in the overall well-being of Scotland.
That proposition has had an enormous boost in
the past week with the Economic Research
Institute of Northern Ireland producing a report on
corporation tax. The report is a bombshell. It tells
us that the current policy powers that we have
here and that Northern Ireland has are unfit for
purpose. It tells us of the criticality of our having
more economic powers and makes the point—
Mr Monteith: On a point of order, Presiding
Officer. Will you rule on the relevance of Mr
Mather’s speech to the subject under debate?
The Deputy Presiding
Godman): I call Mr Mather.

Officer

(Trish

Jim Mather: I am talking about impact and the
fact that, in a jurisdiction that is identical to
Scotland, the analysis is the same as ours and
puts wind in the sails of the people whom we are
talking about—those at the bottom. The report tells
us that the burden falls heavily on those who
suffer lower wages. That is true in Northern Ireland
and Scotland, and the only way to move forward is
to give Scotland a proper basis, which means a
full range of economic powers.
15:42
Murdo Fraser (Mid Scotland and Fife) (Con):
Let me try to address the bill before us.
The bill is designed to prohibit large shops from
opening their doors to the public on Christmas day
and new year’s day. The issues around the two
days are separate, and it is unfortunate that we
are being presented with one bill that deals with
both days together as if the issues were identical.
I will deal first with the question of Christmas
day. I am sure that no member, and few people
across Scotland, would want Christmas day to
become another normal shopping day. We have
got used to shops being shut on Christmas day
and to it being a day for families and for most
people to have a holiday and, if they wish, to
engage in Christian worship. That is worth
preserving.
It is worth mentioning that the celebration of
Christmas as a holiday is a relatively recent
development in Scotland. For some of my parents’
generation and certainly for my grandparents’
generation, Christmas day was a normal working
day. It is only in the past 50 years that Christmas
day has become established as the holiday that
we now recognise. Indeed, the celebration of
Christmas as we know it, with Christmas trees,
holly branches, decorations and all the rest, is
largely an importation to Scottish culture from
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south of the border and has happened over the
past 50 years. It is as good an example of the
anglicisation of Scottish culture as one can find.
Nobody passed a law to say that shops and
other businesses should not open on Christmas
day. Society changed, and as a result there was
pressure on commerce to change too. We now
have an established position in which Christmas
day is a holiday for many people, and many
Christians value the status that Christmas has as
a religious holiday. That is not something that
anyone would want to change.
Karen Whitefield’s bill is weak in that regard, as
there is precious little evidence of there being any
demand from retailers to open on Christmas day.
Paragraph 18 of the Justice 2 Committee stage 1
report on the bill quotes the Union of Shop,
Distributive and Allied Workers, which admitted
that there was no “hard evidence” to support the
idea that larger stores wanted to open on
Christmas day at the moment.
In any parliamentary democracy, it should be a
basic rule that we pass legislation only when it is
necessary to do so as a last resort and when all
other non-legislative routes have been exhausted.
In this case, it is hard to see where there is the
demand for legislation affecting Christmas day. If
the member in charge of the bill were able to make
that case for protecting Christmas day, we would
consider it sympathetically.
The position with new year’s day is different.
There is a clear demand, particularly from the
tourism sector, for certain shops to open on new
year’s day. We have seen Edinburgh and Glasgow
develop their tourism market over the Hogmanay
and new year holiday period. As part of that, the
city authorities, backed up by bodies such as the
chambers of commerce, the Scottish Retail
Consortium and the Scottish Tourism Forum, wish
retailers to have the opportunity to open on new
year’s day, at least for part of the time.
I remember a few years ago there being no
more depressing place in the land than Princes
Street in Edinburgh on the afternoon of new year’s
day. It was full of bored tourists wandering up and
down, looking forlornly in the windows of shops
with “closed” signs on their doors. I cannot believe
that that is good for our economy or our expanding
tourism market. We therefore cannot support the
proposal to compel large shops to close on new
year’s day.
Margo MacDonald: I find it hard to believe that
anybody is ever bored in Edinburgh. The tourists
could try Morningside, Bruntsfield, Stockbridge or
any of the other villages in the city; they do not
need to wander up and down Princes Street.
Murdo Fraser: I am sure that Ms MacDonald
could offer personal tours of Edinburgh to bored
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tourists on new year’s day. The simple fact is that
many tourists gravitate to the city centre and in the
past they have found many of the shops closed,
which does not present them with a happy
experience.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): Will the member give way?
The Deputy Presiding Officer: Mr Fraser is
finishing.
Murdo Fraser: Thank you, Presiding Officer.
We on the Conservative benches are
sympathetic to the protection for Christmas day,
although we remain to be convinced of the
necessity for legislation.
As far as new year’s day goes, we are
concerned about the adverse impact on the
economy if the bill is passed. Accordingly, to be
consistent with the view that our member on the
Justice 2 Committee took, we cannot support the
bill as it stands.
15:47
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I do not doubt the sincerity of
the member in charge of the bill, who has worked
extremely hard to get it to this stage. Other than in
a few cases, such as workers who carry out
essential duties, no one should be forced to work
on Christmas day or new year’s day.
My mother worked as a retail assistant for 17
years until her retirement last year, and this year—
like many when I was growing up—my dad, who is
an ambulance driver, is working on Christmas day.
Therefore, I appreciate fully the need for worker
protection. The issue for me is whether the bill as
introduced would do what it is intended to do,
which is to protect workers and the special nature
of Christmas day and new year’s day. The core of
the argument relates to the statement in the policy
memorandum that
“the intention is to maintain the special nature of Christmas
day and New Year’s day.”

In evidence to the committee on 19 September,
the member in charge said that the bill
“would give the majority of shop workers the right to two
days’ holiday, which would be of positive benefit.”—[Official
Report, Justice 2 Committee, 19 September 2006; c 2710.]

Would the bill, whether amended or not, maintain
the special nature of the days, and would the
majority of shop workers benefit from the right to
two days’ holiday? If we believe that that would not
happen, we cannot support the general principles.
There are further questions. Why just shop
workers? Why not delivery staff, warehouse staff,
security staff or cleaners? The list could go on.
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What about people who work in hospitality and
other sectors? The bill is for one part of one
section of our national workforce, which, in my
view, is wrong. Would the special nature of the
days be protected only if big shops did not open?
Of course not. The argument is presented that, in
the future, if large shops wish to open, small shops
will follow. There is some logic to that, but why not
exempt all shops now? Even then, that would still
mean that only a minority of the workforce would
be covered. We would not support employment
law if it made such unfair distinctions. Therefore, in
protecting workers, we would be better served by
changes to wider-reaching employment law.
There is confusion about the genuine protection
that would be offered. Emotive language is used to
allow Santa to give an early present to—
Brian Adam (Aberdeen North) (SNP): Would
Jeremy Purvis favour further devolution of powers
to the Scottish Parliament so that we can address
the point that he made about employment law as
well as the other differences that exist north and
south of the border?
Jeremy Purvis: I support the Westminster
Parliament having another look at employment
law, which covers the United Kingdom. This is not
an opportunity to have pathetic arguments about
the constitution. The issue is to do with whether
the bill would make a significant change to the
status quo. However, as the member in charge of
the bill told the Justice 2 Committee, the bill
“will not make a significant change to the status quo”.—
[Official Report, Justice 2 Committee, 19 September 2006;
c 2719.]

The committee’s report on the bill shows that it
was unable to determine clear evidence to support
the assertions of the member in charge. That was
disappointing. Paragraph 30 of the report says
that:
“there is no reliable data available in relation to the number
of employees that will be ‘caught’ by the Bill”,

and paragraph 32 highlights
“the lack of robust data available relating to the number of
employees that would be affected by the legislation.”

I have considerable difficulty in supporting the
bill. One of its intentions is to protect the majority
of shop workers, but it would not have protected
my mother when she worked in MacKays, and
while it would protect my constituents who work in
Matalan in Galashiels or Tesco in Penicuik, it
would not protect other shop workers across my
constituency. I find it difficult to agree with
USDAW’s campaign, as it would protect only a
minority of workers.
The Deputy Presiding Officer: You should be
finishing now, Mr Purvis.
Jeremy Purvis: Official figures that were given
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to the committee by the Scottish Executive show
that the bill would protect only a third of workers. If
we are to protect the rights of the majority of shop
workers and seriously protect the days that the bill
is concerned with, we should have employment
law that covers all workers, not just one section of
one part of the workforce.
15:51
Mr David Davidson (North East Scotland)
(Con): I will speak on behalf of the committee
and—unusually—will not be taking a political
stance. Accordingly, I begin by thanking the clerks,
the Scottish Parliament information centre and
others who supported the committee, the
members of the committee who worked on the bill
and the witnesses who gave evidence to the
committee.
The bill was introduced in March 2006 by Karen
Whitefield. The aim of the bill is to prohibit shops
2
with more than 280m of floor space from trading
on Christmas day and new year’s day. Any breach
of the prohibition would be liable to attract a
maximum penalty of £50,000. The committee
anticipates that such a fine would be largely
symbolic and that the damage to a firm’s
reputation would have a greater impact than the
fine.
There are a number of exemptions to the bill’s
provisions: restaurants, pubs, takeaway food
outlets, pharmacies dispensing prescriptions and
so on.
2

The figure of 280m was chosen as being the
largest size of store that can be staffed by one
person. The threshold is the same as that
previously applied to Sunday trading legislation.
The committee received evidence both in favour of
this limit and against it. The then Deputy Minister
for Justice, Hugh Henry, noted that unless a
complete ban was to be imposed on all stores
opening, there would inevitably be a degree of
inequality. The committee acknowledged the
rationale behind the choice of the threshold.
The committee received 27 written submissions
from organisations, including unions, individual
businesses, organisations representing the
business sector, faith groups and tourism-based
organisations.
The committee took oral evidence over three
sessions and heard from unions, business
representatives, tourism groups and faith groups,
as well as the then Deputy Minister for Justice and
the member in the charge of the bill. The
committee especially thanks the individual retail
workers and business representatives who were
able to demonstrate how the bill would impact on
them personally. If people read the report, they will
see that those views were divided.
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The committee received a number of divergent
views. Some organisations, such as Deregulate,
the Glasgow Chamber of Commerce and
Kingfisher, opposed any legislation that would
force shops to close. Others, such as Argos, HMV
and Scotmid, supported the bill in its entirety.
The member in charge maintains that Christmas
day and new year’s day have a special nature and
that on those days most people would expect to
spend time with families and friends rather than
work. Some faith groups argued that additional
days such as Sundays and boxing day should be
added to the scope of the bill. Other groups
suggested that, in singling out those two days, the
bill discriminated against those with non-Christian
religious beliefs. USDAW, the Scottish churches
parliamentary office and the Humanist Society all
supported the idea that Christmas day and new
year’s day have special significance and that
human values should take precedence over big
business and retail interests on those days.
The committee acknowledged the evidence that
Christmas day and new year’s day are viewed as
significant. Some suggested that different
considerations apply to the two days and that they
cannot be dealt with uniformly. However, the
committee concluded:
“Despite receiving evidence on treating the two days
separately the Committee acknowledges that an attempt to
remove one of the days could be viewed as a wrecking
amendment.”

Bill Butler: Does Mr Davidson agree that the
words
“could be viewed as a wrecking amendment”

are not a definitive view?
Mr Davidson: Absolutely. That was the view of
the committee.
The Deputy Presiding Officer: Mr Davidson,
you should be finishing now.
Mr Davidson: Having considered the other
evidence, the committee acknowledged that there
was more pressure on businesses to trade on new
year’s day than on Christmas day. The idea of a
voluntary code could not be explored further
because it was rejected by the Office of Fair
Trading. Some of the other evidence has already
been mentioned by other members in the debate.
In conclusion, by a majority of four to three, the
committee agreed to recommend that the general
principles of the bill be agreed to. Turning to the
dissenters—
The Deputy Presiding Officer: Mr Davidson,
you should finish now.
Mr Davidson: Stewart Maxwell and Jeremy
Purvis dissented from the recommendation on the
basis that the bill lacks robust supporting evidence
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and that it fails to meet the objectives of the
member in charge, which are to protect the
majority of shop workers in Scotland and to retain
the special nature of Christmas day and new
year’s day.
The Deputy Presiding Officer: I am sorry, Mr
Davidson, but you must finish.
Mr Davidson: I dissented on a broadly similar
basis. Those views are available in the report.
Finally, I ask the minister meet me to discuss the
legal position on which her ad hoc ministerial
group is based.
The Deputy Presiding Officer: A considerable
number of members want to speak. I will keep
members to a very strict four minutes. When I say
to members that they have one minute remaining,
that is exactly what they will have.
15:57
Mrs Mary Mulligan (Linlithgow) (Lab): I draw
members’ attention to my entry in the register of
members’ interests.
I am delighted to have an opportunity to support
the bill. I congratulate Karen Whitefield on
introducing the bill and on pursuing it so
determinedly. On behalf of USDAW members—
including the latest new member, my fellow MSP,
Alasdair Morrison—I say that we appreciate her
efforts.
I support the bill for a number of reasons. As a
Christian, I recognise Christmas as a special holy
day, but I believe that even non-Christians in
Scotland recognise Christmas as a special day
that should be spent with family and friends. In
Scotland, new year’s day has also been
recognised as special. Traditionally, new year’s
day has been important. Will we really just drop
that tradition and become like everyone else?
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): Will the member give way on
that point?
Mrs Mulligan: Let me get started.
One criticism of the bill is that it would affect
business, especially tourism. Rubbish. As the
Christmas and new year season has been
promoted over recent years, the number of people
coming to Scotland has increased without the
need for shops to open. People come for the
special atmosphere, the Princes Street hogmanay
party and the natural attractions of the Highlands
and Islands. They do not come for the shopping.
Those who argue that the bill would not prevent
shop staff from having to work misunderstand the
retail trade. A shop will pay staff only if they are
simultaneously taking money at the tills. Shelves
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will be restocked and sales prepared for while the
customers are in the shop spending their money,
not while the doors are shut.

family life. However, I am pleased that the Scottish
National Party supports the general principles of
the bill.

Mike Rumbles: Will the member give way now?

The arguments for having a holiday on
Christmas day and a holiday on new year’s day
are the same. I warn members that a holiday at
new year cannot be sacrificed for a holiday at
Christmas because retailers will be back in a few
years’ time for Christmas day, too. I ask members
to do the right thing and support the general
principles of the bill.

Mrs Mulligan: I will do so briefly.
The Deputy Presiding Officer: Mike Rumbles
must be quick.
Mike Rumbles: Mary Mulligan pointed out that
Christmas is a special day for Christians. If that is
her logic, does she recognise that the bill should
also apply to a special day for Sikhs, Muslims,
Hindus and other members of the multicultural
Scotland in which we live?
Mrs Mulligan: I said that members of other
faiths and of none recognise that Christmas is
special. As Mike Rumbles will have heard, if
members of other faiths approach USDAW, the
union will be more than happy to represent them.
In response to the other criticism that was made
by Brian Monteith, I point out the reality that, if big
stores do not open, smaller ones will not open
either. Why do major shopping centres such as
the Gyle centre have an anchor store?
Mr Monteith: Will the member give way?
Mrs Mulligan: Not at the moment.
Why are chains such as the Edinburgh Woollen
Mill, which has many stores that are smaller than
3,000 square feet and so would not be affected by
the bill, so keen to allow big stores to open? The
answer is that they rely on the big stores. Those
smaller shops will not open.
Furthermore, it is important not to prevent small
corner shops and family businesses from opening
if they want to open. There is no question of staff
in such businesses being coerced into working.
I recognise that some people will still have to
work on Christmas day and new year’s day.
Doctors, nurses and ambulance drivers—I say that
to Jeremy Purvis—will have to work because they
provide an essential service. Shops are not an
essential service. We do not need to shop.
Members have an opportunity to secure the
status quo and make life a little more predictable
for hard-working, low-paid workers. I hope that
women members will bear it in mind that low-paid
workers are predominantly women and recognise
that we are not here to discuss only traditional
women’s issues, but to discuss anything that
affects the lives of women, many of whom work in
shops.
I am not surprised that the Tories have reverted
to type. They are trying to be touchy-feely, but
they are hard-nosed businesspeople who do not
care about the potential effect of the proposals on
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16:01
Mr John Swinney (North Tayside) (SNP): I
was glad to hear from Mary Mulligan that Alasdair
Morrison has joined USDAW. He must be starting
to prepare for his working career after the
elections in May next year by ploughing alternative
furrows.
The important thing about the Christmas Day
and New Year's Day Trading (Scotland) Bill that all
members should remember is its limited purpose.
The world will not come to an end if it is passed,
as some people would encourage us to believe. It
will do something within Parliament’s limited
powers to address issues that my colleague Jim
Mather raised; it will address people’s work-life
balance and ensure that employees have
protection that can be offered within the
constraints and confines of Parliament’s legislative
powers and competences.
Members will understand that I would like to do
a great deal more than has been proposed to
protect employees in our society, but I accept the
reality that Parliament’s powers do not allow
members to tackle employment protection issues
in the fashion that my colleague Brian Adam
mentioned. I am sure that members will reflect on
such points in the debate. We should see the bill
as a modest measure that will do something about
people’s work-life balance, which is perpetually
being eroded in our society. I do not criticise
anyone for eroding that balance; indeed, I help to
erode it by shopping at unearthly times of the day
and night in shops that are open for 24 hours.
However, we should do something to protect
people’s work-life balance at special times.
The committee’s report, which is thorough, tries
to establish the possible economic impact of the
bill, but that impact is difficult to quantify. There will
still be opportunities for economic activities to take
place. It has been suggested that there will be
nothing for visitors to Edinburgh to do if big shops
on Princes Street cannot open.
Margo MacDonald: There are emporia in
Edinburgh.
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Mr Swinney: There are plenty of fantastic small
emporia in Edinburgh, as Margo MacDonald says,
and in other parts of the country, to which people
can travel. People could shop in them. The bill will
not result in the shut-down mentality that has been
suggested.

common for large stores to open on Christmas day
and new year’s day, which will result in a domino
effect that would have no perceived economic
benefit for stores but would incur the possible cost
of the loss to shop workers and their families of
two national holidays.

Jeremy Purvis: For clarification, should only
employees who work in large stores have a worklife balance? The member is content for people
who work in small stores not to be protected by
the proposed legislation. Will the SNP therefore
support an amendment at stage 2 that will make
the bill’s provisions apply to all retail staff in
Scotland?

Those concerns are shared by the Scottish
Trades Union Congress which—countering the
argument that has been made by Tory members—
says that

Mr Swinney: I will not speculate on what will
happen at stages 2 and 3. What will happen then
is for members, including my colleagues, to reflect
on.
I return to my central point. We are talking about
a modest bill. Its supporters do not claim that it will
ensure that everybody will get the work-life
balance that they are entitled to; the bill is simply a
step in the direction of promoting a better work-life
balance. It may also give some members comfort
that the bill is a mechanism whereby we can bite
back against the supermarkets, which dominate so
many aspects of life. The bill might provide more
opportunity for smaller stores to prosper against
the all-encompassing supermarkets.
Karen
different
the fact
problem
comfort.

Whitefield has consulted people from
religious denominations in Scotland, and
that the religious organisations have no
with the bill gives me a great deal of

16:05
Marilyn Livingstone (Kirkcaldy) (Lab): I thank
Karen Whitefield for introducing the bill—an
initiative that has afforded us the opportunity to
debate an important subject. I also thank the
Justice 2 Committee for the hard work that it
undertook on behalf of Parliament at stage 1. I
hope that Parliament will support the general
principles of the bill, in order to allow us to proceed
to stage 2. Especially at this time of year, we all
get caught up in the raging 24/7 consumerism that
now exists in our society. I believe that the bill is
significant and is intended to ensure a sensible
work-life balance.
The bill has its origins in USDAW’s recent
campaign against large stores opening on
Christmas day and new year’s day, and I
congratulate USDAW on the success of its
campaign. Many retailers have supported the bill’s
proposals but have said that they will, if their
competitors open on those days, have to open to
protect their market share. There is a fear that, if
legislation is not passed now, it could become

“if Christmas and New Year’s Day were to develop into
normal trading days in Scotland, the knock-on effect would
be that subsequently more people will have to work—
including cleaners, security staff, police, health and public
transport workers, where there will be pressure for a full
service.”

The intention of the bill is to maintain the special
nature of Christmas day and new year’s day,
which are traditionally the two holidays in the
calendar—especially in Scotland—when most of
us hope to spend time with our families and
friends. I believe that we should act to ensure that
those important days are not undermined. That is
especially significant for our most vulnerable
women and children. I urge members to take that
into consideration before casting their votes this
evening.
Jeremy Purvis: What protection under the law
should be provided to people who work in small
shops?
Marilyn Livingstone: That question has been
answered. I have only four minutes, and I would
like to continue.
As a Labour and Co-operative MSP, I am
pleased that the Co-op supports the broad policy
proposals of the bill. The board of the Cooperative Group has taken the view that none of
its UK shops—regardless of their size—should be
open on Christmas day. Other co-operative
societies that are trading in Scotland, including
Scotmid, have also taken a policy decision not to
trade on Christmas day. In addition, the Scottish
Co-op does not believe that new year’s day should
be regarded as just another day, but that new
year’s day is a special day for the people of
Scotland and is more culturally significant here
than it is in England and Wales. It is, therefore,
supportive of the bill and its detail. I am proud of
the policy lead that the Co-op has taken with
regard to fair trade and the positive stance that it is
taking in supporting the bill.
An argument has been made against the bill on
the ground that it would be to the detriment of the
tourism industry, but no evidence has been given
that that would be the case. The evidence that has
been given by USDAW is that that is a myth, and
VisitScotland has confirmed that it has no
evidence to suggest that tourists regard retail
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activity as an important part of their hogmanay
experience.

The Deputy Presiding Officer: Very briefly, Ms
MacDonald.

I ask members to support the bill to keep these
two bank holidays in Scotland. Moreover, they are
two dates in the year that are considered by most
people as special and as national holidays. By
safeguarding the uniqueness of these days, we
will send out a strong message that we support a
commonsense approach to our country’s work-life
balance and the right of shop workers and their
families to continue to enjoy these national
holidays.

Margo MacDonald: I will be brief. Customs
have changed already; for example, there is so
much online shopping that the big department
stores might find that they do not lose much. Of
course there is the other type of electronic
shopping.

16:09
Colin Fox (Lothians) (SSP): The Scottish
Socialist Party has supported the bill proudly since
its introduction, when we were among its initial
signatories.
Sitting on the Justice 2 Committee and listening
to all the evidence, it became clear to me that
shop workers are currently being coerced into
working on new year’s day and that they will face
considerably more pressure if the trading rules are
not regulated. One shop worker after another
reported to the committee that it is extremely
difficult to get time off to spend with their families
during
December.
Retailers,
perhaps
understandably, reported that they are motivated
by commercial imperatives. They can make high
profits at that time of year, so they feel pressured
into making their employees work. The bill will be
an effective instrument for ensuring that wider
considerations than retailers’ profitability are taken
into account.
The committee received no evidence to suggest
that there is likely to be a desire for trading on
Christmas day. The issue that is before Parliament
is, as we all know, the high street retailers’ desire
to open on new year’s day. The committee was
advised that any amendment that would propose
that retailers not trade on Christmas day but would
allow them to trade on new year’s day will be a
wrecking amendment. I will use clearer language
than that: to be frank, it would be a selling-out of
shop workers if the Executive made such a move.
Mary Mulligan was right—stores want to open
because there is money in it.
As other members have said, if large
department stores open, we will need car-park
attendants, traffic wardens, bus and train drivers,
emergency workers and other public sector
workers to cater for the movement of shoppers.
Before we know it, the whole country will have
changed and the days will have lost their special
identity—both will be just another day. As things
stand, both days are family days that are special in
the Scottish calendar.
Margo MacDonald: Will the member give way?
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Colin Fox: I bow to the expert on online
shopping.
It is inevitable that the intersection between
culture and commerce has been thrown up by the
arguments of the tourism industry, which argued
that people who come to Scotland to spend their
hard-earned cash want the fullest possible
experience, of which shopping is part. It is
certainly better that tourists should come here than
go elsewhere, but Karen Whitefield rightly nailed
the point when she said that there is a danger that
we will strangle the goose that lays the golden
egg. What will be different about coming to
Scotland at new year if it is the same as
everywhere else? That will just make the
experience more common.
In giving its evidence, the Edinburgh Woollen
Mill was anxious to stress that how Scotland
appears to tourists is important. I agree with that.
With that view in mind, that company should
reflect on the view that tourists would take if they
knew that the Edinburgh Woollen Mill paid its staff
at Mackinnon Mills in Coatbridge just £3.29 per
hour, which is £2 per hour below the national
minimum wage. That firm is apparently fully
conscious of its public image, but it refused to
negotiate with its mainly female workforce, who
have been out on strike for 10 weeks over a pay
rise of 12p an hour. It is hard to believe that a
company that has such an attitude does not
coerce its staff to work on new year’s day.
I will finish by talking about the politics of the
matter. The Scottish Socialist Party supports the
bill on principle. We voted for it in committee and
we will vote for it again tonight. Unlike other
members, Karen Whitefield has been gracious
enough to admit that the Scottish Socialist Party’s
support at the Justice 2 Committee was crucial.
The Deputy Presiding Officer: You should be
finishing, Mr Fox.
Colin Fox: Indeed. The bill would have been
voted down at committee because the SNP, the
Liberals and the Conservatives voted against it.
They are prepared to allow workers to be coerced
and to abandon the special character of new
year’s day.
The Deputy Presiding Officer: Mr Fox, you
should be finished.
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Colin Fox: There has been a fudge in this
debate and it reeks. We will be sticking to the
principles behind the bill.
16:14
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): It is a pleasure to be able to take part in this
debate and to have the opportunity to support the
general principles of the Christmas Day and New
Year’s Day Trading (Scotland) Bill. I congratulate
Karen Whitefield—who, as some of us know, is a
self-confessed shopaholic—on this bill and on
remaining true to her principles. She was helped
by the knowledge that she was doing the right
thing.
Some politicians and some interest groups do
not support the principles of the bill; as Colin Fox
said, there is a minority who would be happy for
the bill to be binned now. However, the vast
majority of Scots, whether they are shop workers
or not, support the bill because they, too, know
that it is the right thing to do.
It is right to protect those two special days for
family and friends—to protect the special nature of
Christmas day, and to protect the significance of
new year’s day as a holiday in Scotland. I thank
everyone who has supported the campaign, which
has had an obvious effect on politicians in
Parliament. I welcome their support. Karen
Whitefield has demonstrated to Parliament and
beyond that the bill has the overwhelming support
of the Scottish public. Their support is important.
People acknowledge and are grateful for the
sacrifices that are made at Christmas and new
year by people who work in our emergency and
public services and by people who work in the
hospitality trade. Those people have a hard time: I
can remember teary Christmas mornings when
members of my family had to leave for work—not
that I am old enough to remember Christmas day
trading, in case anyone thinks I am. I remember
sisters having to leave the house to go to their
work as health care providers. They had to
perform essential tasks, but I say to Parliament
that it is not essential to have large shops open on
Christmas day and new year’s day. It is, however,
essential that we take action to stop that
happening in the future.
People who say that a voluntary code would
work are kidding themselves: it would not, and to
see an example we have only to look at the way
Sunday trading has gone. The voluntary code did
not work to protect shop workers. Smaller shops
had to open to compete, even though shop
workers were told that they would not be forced to
work and that they would have a choice about
whether to work on Sundays.
Mr Monteith: Will the member give way?
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Cathie Craigie: I would be happy to.
The Deputy Presiding Officer: Very briefly.
Cathie Craigie: I am sorry. In that case I do not
have time.
The Deputy Presiding Officer: Yes—you are in
your last minute.
Cathie Craigie: Parliament should remember
the women in Aberdeen who were sacked
because they refused to work on a Sunday, and
members should remember the subsequent need
for legislation to offer protection.
Apart from letting shop workers know that they
will not be asked to work on the two days out of
365 that will be protected, the bill will also offer a
shield to me and my family. It will offer us all a
shield in that on two days of the year we will not
have to go to the shops as if it was just any other
day.
To those in the tourist trade who foresee the end
of the world as we know it if the bill is passed, I
say that that is rubbish. I ask them to examine
their own figures. Tourism in Scotland is on the up,
which is great for all of us. Tourism is a major
plank in our economy and we all wish to see
continued growth. Major shops have not been
open on Christmas day and new year’s day, but
we have seen tourism grow.
We should sell our country for what it is on those
two special days—a place where people will
always find a welcome. The bill will protect
thousands of low-paid workers, most of whom are
women, and it will give them certainty that will
allow them to plan time to enjoy with their families
and friends. I hope that everybody will support the
bill.
16:18
Shiona Baird (North East Scotland) (Green):
Green MSPs will support the general principles of
the bill.
In arriving at our decision, we debated how
much the bill would impinge on the freedom of
people of different religious persuasions or of
none. Our resolution was reflected most effectively
by the Humanist Society of Scotland, which in its
supportive evidence to the Justice 2 Committee
said that
“there should be two days in the year when other human
values are placed ahead of the commercial interests of big
business.”

The Humanist Society continued on a theme that
very much echoed my concerns and those of
others in our group. It said:
“We feel that the whole run-up to 25th December has
become a consumerist extravaganza and that this is one of
the less pleasant aspects of our modern society in which


175

29643

22 NOVEMBER 2006

conspicuous consumption has become an end in itself.”

There is no doubt that, on Christmas day and
new year’s day, most people expect to spend time
with their families and friends. Those holidays give
us the opportunity to offer the hand of friendship to
those who live away from home or who have no
close family, and to show that we have
compassion and that we care about things beyond
the commercial pressures in our lives.
During the Enterprise and Culture Committee’s
consideration of the St Andrew’s Day Bank
Holiday (Scotland) Bill, it became apparent that
the number of bank holidays in the United
Kingdom is among the lowest in Europe. That
reflects rather badly on us—we have a societal
acceptance of a much poorer work-life balance.
Mike Rumbles: Will the member give way?
Shiona Baird: No. I want to cover all my points,
which refer to different matters.
Despite the fact that it clearly defines the real
value of all that is worthwhile in our society, the
concept of quality of life does not attract the
support that it deserves. In fact, in its scrutiny of
another major bill—the Bankruptcy and Diligence
etc (Scotland) Bill—the Enterprise and Culture
Committee heard evidence about the increasing
debt burden on individuals. It appears that all is
not well in respect of how we rank what is
important in life.
I was interested to find that most commercial
pressure is being exerted in respect of new year’s
day opening and that not so much pressure is
being applied, as yet, to Christmas day opening.
That flies in the face of Scotland’s tradition of
celebrating new year’s day over Christmas and I
have no doubt that the pressure is being applied
by England-based stores, which have a different
emphasis. It is important that we retain our identity
and respect our traditions and culture.
Much has been made about how defining large
stores by floor area might result in inequity.
However, I agree with USDAW’s comment that
“If one or two stores open, others will do so, because of the
pressure and a snowball effect.”—[Official Report, Justice 2
Committee, 5 September 2006; c 2605.]

Ensuring that the larger stores are closed will have
a positive effect down the line.
I am also concerned at evidence on the watering
down of the once-special nature of Sunday trading
from USDAW and Deregulate, which confirmed
that major retailers now offer contracts for five out
of seven days and that the premium pay rates that
most of us assumed applied to Sundays are no
longer universal. If Christmas and new year
trading were ever to be introduced, the
implications would be obvious.
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Moreover, we cannot ignore certain strong equal
opportunities issues. The majority of retail workers
are women who still play a major role in family life
and child care. The bill will provide at least some
protection for two important days to ensure proper
emphasis on family-friendly policies and work-life
balance.
The pressure to open on either of the two days
must be resisted. In supporting the bill, we will
send the clear message that we in Scotland
recognise that there are more important things in
life beyond opportunistic consumerism.
16:23
Cathy Peattie (Falkirk East) (Lab): I rise in
support of Karen Whitefield’s bill.
The arguments against the bill are short-sighted,
particularly those that are motivated by profit.
People have only so much money to spend and if
they have not spent it all in the January sales—
which, of course, start on boxing day—I am sure
that they will manage to do so even if the shops
stay shut on new year’s day. People simply do not
want to shop on Christmas day and new year’s
day. We need only remember the seasonal siege
mentality that leads to the average household
buying enough food and drink to allow them to
survive for a fortnight if they get snowed in by
blizzards.
However, if one big store opens, it puts pressure
on other stores to open, on workers to work and—
yes—on consumers to consume.
Tommy Sheridan (Glasgow) (Sol): Does the
member agree that the principle behind the bill is
that we should give workers a day off and that it is
unacceptable that, even when stores are shut,
workers should still be inside stocktaking,
preparing shelves and everything else?
Cathy Peattie: Tommy Sheridan is absolutely
right: the bill is about giving workers—mainly lowpaid women workers—a day off.
To the big stores that want to open, I say, “Give
it a rest.” As for tourists, does anyone honestly
think that people come to Scotland for our January
sales? If people want to shop, other places can
offer the same stores, better weather and—
sometimes—cheaper prices.
People come to Scotland to experience our
culture, and especially so at hogmanay. Our
celebrations are famous throughout the world. We
have given the world a theme song in “Auld Lang
Syne”, and we have given many a wee dram to go
with it. However, shopping is not part of that
experience. At new year, our hotels are full of
people who want to experience the true Scottish
hogmanay. For some, it is the spectacle that is
important, and for others it is simply being here in
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Scotland. As we heard, we have spectacular
events such as street parties and torch-lit
processions, and there is a spirit of good will. It is
not just about a guid-willie waught, although for
some folk being fou and unco happy is essential.
Hogmanay is about our full tradition.
Throughout Scotland, Christmas and new year
are a part of our culture and a time for family and
friends to come together. They are not a time to
shop. I urge members to make Santa’s visit to the
gallery worthwhile and to support the bill.
16:25
John Swinburne (Central Scotland) (SSCUP):
Back in 1947, when I first started work, I was
amazed to find that Christmas day was not a
public holiday. Strangely enough, new year’s day
was a public holiday. With hindsight, I realise that
employers throughout the country at that time
must have acknowledged that there was little
chance of getting a sober workforce into their
place of employment on new year’s day. At that
time, we had two weeks’ holiday in July but we
received only two days’ holiday pay. Yes,
indeed—those were the good old days. Aye, right.
In the ensuing 60 years, great strides have been
made in most spheres of public life. The
exceptions are in pensions, which lag decades
behind reality, and the retail trade. Supermarkets
are intent on misguided projects such as 24-hour
opening, and public holidays are simply not on
their agenda. To me, those who are so
disorganised that they cannot survive without the
shops being open on Christmas day and 1
January are simply beyond hope. Why should
families be unable to enjoy a couple of days’ break
during the festive period just because employers
are obsessed with dragging the last possible bit of
profit out of the public? The main reason is the
supermarkets’ fear that their competitors will
remain open and declare greater profits than they
would then manage. They are frightened that, if
they do not also remain open, their market share
might drop.
Karen Whitefield’s bill has struck a chord with
the public, but there are all sorts of misguided
objections to her bill. My answer to those who
st
oppose this little bit of 21 century enlightenment
is this: “if you think that people should work on
these public holidays, feel free to set an example
by putting your name forward as a carer for a
couple of days and giving some respite to those
who have to care 24 hours a day, 365 days a
year.”
It has been argued that many people, such as
nurses, doctors, the police and firemen, do not
have the benefit of holidays at Christmas and new
year. However, such people are employed in
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essential services that bear no resemblance to the
services that supermarkets and other shops offer.
In Parliament, we enjoy family-friendly hours, so it
is incumbent on us to guarantee that those who
elected us enjoy the same privileges when it
comes to important holidays. It is on those days
that families tend to get together and enjoy one
another’s company.
Christmas and new year are especially
important to people of my generation. Any
organisation that puts obstacles in the way of
senior citizens being visited by members of their
family on Christmas day or new year’s day should
be ashamed of themselves—although I would ask
when shame ever prevented any organisation
from trying to increase its profits.
It would be extremely churlish of us not to back
the bill, which will be greeted throughout the
country as a wee step in the right direction. At last,
we will be seen to be making a little improvement
in many families’ lives.
16:29
Susan Deacon (Edinburgh East and
Musselburgh) (Lab): I love Christmas and new
year and I love having time with my family. I am
passionate on the subject of work-life balance. I
greatly dislike the drift to consumerism in our
society. I believe strongly in employee protection
and I do not particularly like shopping. However,
despite all that, I have concerns about the bill, and
I know that others have concerns, both within the
Parliament and beyond. Those concerns deserve
to be considered fully both today and in any
subsequent stages of the bill.
There is the question of how best to achieve
effective employee protection. It is important that
that is best done at the right time and in the right
place. I disassociate myself from Jim Mather’s
comments in that regard. Many Labour members
are proud of what has been achieved on these
matters by a United Kingdom Labour Government.
Negotiation in the workplace is vital. It is a pity
that, ironically, the bill largely covers workplaces
that are organised as opposed to the many in the
retail sector that are not and do not have
negotiating machinery.
A precedent has been set in the way in which
the bill has come about. USDAW has fought a
fantastic campaign, for which it deserves
congratulation. I muse for a moment that it would
be interesting to see which other unions might
consider going down similar roads and finding
aspects of our devolved powers on which they
could make similar arguments. For example, the
National Union of Rail, Maritime and Transport
Workers, Unison or perhaps even the National
Union of Journalists might do so. Remember that
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members of those unions do not provide essential
services only—I certainly do not think that we are
yet saying that newspapers are essential services,
but who knows?
There are anomalies in the bill, in particular in
relation to bigger and smaller workplaces. Those
anomalies have been too quickly dismissed in the
debate this afternoon. I do not want to repeat what
has been said elsewhere and in copious evidence
to the committee, but there are issues to do with
garages, taxi firms, cinemas, cafes and smaller
shops.
Another legitimate point is that as legislators we
should be cautious about what we do that limits
both consumer choice and employee choice. As
the committee heard, for various reasons and in
various sectors some people choose to work on
public holidays, including Christmas day and new
year’s day. Often, one of the reasons why they
choose to do so is that unions have negotiated
enhanced rates. Let us be careful before we make
too many blanket statements.
Mrs Mulligan: Does Susan Deacon accept that,
although employers may say now that it is a
matter of people volunteering to work on these
days, as with Sunday trading, that will shortly not
be the case? Subtle pressures will be put on
workers to ensure that they attend.
Susan Deacon: A view that is widely shared,
including by many who have expressed concern
about the bill, is that measures should be put in
place to avoid any compulsion and obligation.
Time would be well spent in considering how best
that can be achieved.
My final and perhaps main point is about new
year and, in particular, the hogmanay celebrations.
The issue that has been raised must be
considered much more seriously than it has been
and more evidence should be taken on it. Several
of Scotland’s cities have established a vital niche
in the global tourism market through short city
breaks centred on hogmanay celebrations. I think
that some element of retail experience is a part of
those overall packages to some extent—I believe
that the evidence supports that point and I have
heard many people in our cities argue it.
I have read the evidence, but I have also seen
over many years how the Edinburgh hogmanay
has grown and changed. Princes Street has gone
from being a ghost town on 1 January to being a
vibrant place, where visitors can spend the extra
day and do a range of different things. I plead
sincerely that as and when the bill progresses to
the next stage—I suspect that it will do so—those
issues are considered carefully. It is not only
business organisations that are expressing
concerns; I say to my colleagues that leading
Labour councillors have also expressed concerns.
We should take those concerns on board.
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The Deputy Presiding Officer (Murray Tosh):
You must close.
Susan Deacon: The bill has led to the issues
being aired, which is important. I hope that we will
take a proportionate and pragmatic approach in
the weeks and months ahead.
16:34
Mr Jamie Stone (Caithness, Sutherland and
Easter Ross) (LD): I believe that Karen
Whitefield, caught the tone of the bill and the
debate when she quoted Voltaire as saying that
“The best is the enemy of the good.”

She also quoted Dickens, who said that Christmas
is
“a kind, forgiving, charitable time”.

She struck a chord around the chamber when she
set out what we could get from the bill.
Johann Lamont set out the Executive’s position,
from which I and others take some comfort. She
admitted that further evidence will have to be
taken at stage 2 and she referred to the work that
will be done by an ad hoc ministerial group. Brian
Monteith’s intervention on the minister was
interesting, as he raised the issue of the big store
that has smaller stores round it, but surely that is
precisely the sort of issue that would be
considered at stage 2.
Jim Mather used the expression, “the erosion of
the Christmas and new year holidays”, which I
liked. I have some sympathy with what he said
and admire and pay tribute to his adroitness—no
matter what the subject of the debate, the member
always manages to turn it round to his favourite
subject.
Murdo Fraser began an interesting discussion
that almost got into church history, which I might
mention in a minute. He made the point that
Christmas as our grandparents knew it—in the
Highlands, at least—was somewhat different from
the Christmas that I know now and which I knew
as a child.
Jeremy Purvis, who made his own case, was
correct to pay tribute to the sincerity that lies
behind the bill. David Davidson summed up the
Justice 2 Committee’s deliberations nicely. John
Swinney rightly drew our attention to the fact that
the wider religious community is broadly
supportive of the bill, which is an important point.
Other members made valuable speeches in what
has been a wide-ranging debate.
The debate has been not unlike the stage 1
debate on the St Andrew’s Day Bank Holiday
(Scotland) Bill, during which we learned as we
listened. Listening enables us to progress. I pay
tribute to the speeches of Marilyn Livingstone,
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Colin Fox, Cathie Craigie, Shiona Baird, Cathy
Peattie and others. In her speech, Susan Deacon
dealt with the important issue of new year.
I put on record that I respect the sincerity of
those colleagues whose views are not necessarily
the same as mine or those of many members of
my party, but the fact is that Christmas—both as I
knew it as a child and as I know it now—is a
special day. It is a day for the family, and I hope
that it will remain so. John Farquhar Munro and I
have had conversations with constituents who
adhere to that old-fashioned Highland viewpoint,
which is important to us.
Tricia Marwick (Mid Scotland and Fife) (SNP):
Does the member accept that, as recently as the
1960s, Christmas day was not a public holiday in
Scotland?
Mr Stone: That may well be the case, although
the situation varied throughout Scotland. The
arrangements that prevailed in the Highlands were
not necessarily the same as those that prevailed in
the central belt. That was then and this is now,
and I speak of now.
In the Highlands, it has been traditional for new
year to be a holiday. I say this tongue in cheek,
but in some cases it was rather longer than just
one day, so if one wanted some work done, one
might have booked it later in the week.
The Deputy Presiding Officer: One minute.
Mr Stone: In my family, the children work in
their holidays from college—not in big superstores,
but doing other jobs. On occasion, we would have
liked them to have been with us at Christmas and
at new year. There were times when they could
not spend those days with us because they had to
go to work. They were frightened that if they did
not, they might not be offered the job at the next
holidays. I promise members that, within the
dynamic of a family, that was a genuine fear. I
think that the bill seeks to address such situations.
On the basis of what the minister has said and
the caveats that she has provided about going into
more detail at stage 2, and notwithstanding the
fact that we have yet to address the issue of new
year, I and others in my party will take pleasure in
supporting the bill.
16:38
Murdo Fraser: I begin by praising my colleague
David Davidson, who is the convener of the
Justice 2 Committee, and, to be fair, Jeremy
Purvis for adopting a consistent approach
throughout the bill’s consideration. That is in
contrast to the position of the SNP, which has flipflopped on the issue. The arguments of Stewart
Maxwell—who I note has learned from Jim Mather
how to keep a diplomatic absence from the
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chamber—seemed to be ignored by his party. I
listened with interest to the SNP speakers in the
debate and not a word of explanation was given
as to why their view differed from that of Mr
Maxwell, who is a member of the committee that
considered the bill.
In addition to the arguments that I used earlier,
there are two further reasons why I believe that
the bill is flawed. First, although Karen Whitefield’s
intention is that the bill should protect workers’
rights, it would do nothing of the sort. Tommy
Sheridan made a point about that with which I
agree. All that the bill would do is prevent shops
above a certain size from opening their doors to
the public, but as has been mentioned during the
debate, a shop does not have to be open for it to
employ staff, for example to replenish the shelves.
Over Christmas and new year, when the so-called
January sales are about to begin or are in full
swing, there is a particular need for people to work
to set up the sales. The bill would do nothing to
prevent people from having to work even though
the shop may not be open. I have sympathy with
the argument of Jeremy Purvis, who said that the
debate should be about employees’ rights and
with the idea that we should protect employees’
rights on these days and others. However, that is
a matter for Westminster.
Brian Adam: I put to Murdo Fraser the same
question that I put to Jeremy Purvis. Does he
favour devolution of employment law to the
Parliament, so that we can protect employees’
rights in the way in which he suggests?
Murdo Fraser: The answer to the question is
no. We are debating important subjects and
should not turn every debate in the chamber into a
debate on constitutional issues, as the SNP tries
to do.
The second serious flaw in the bill is that it
creates an inconsistency. It will prevent large
shops from opening and attempts to give some
protection to workers in the retail sector. However,
what is the rationale for protecting those who work
in large shops and not those who work in the
hospitality industry, for which Christmas day and
new year’s day are probably the two busiest days
of the year? Why should those who work in the
retail sector have protection that those who work
in other sectors do not have? That inconsistency
ran throughout the speeches that we heard from
Labour members. When I challenged Karen
Whitefield on the issue, she did not have an
answer for me. In her speech, Mary Mulligan said
that it was great to have an expansion in tourism
and to have more people working in hotels, bars,
restaurants and places of entertainment, but that it
was bad to have them working in large shops. I
cannot see the logic of the argument. Surely what
is sauce for the goose is sauce for the gander.
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We have heard a lot of emotive language,
especially from Labour members. Once again,
depressingly and unsurprisingly, the Labour Party
has dismissed out of hand the genuine concerns
of the business community. The honourable
exception was Susan Deacon, who made some
fair points. Cathie Craigie described the concerns
of the tourism sector as “rubbish”. The true colours
of the Labour Party are again on show.
Cathie Craigie: Will the member give way?
Murdo Fraser: I am sorry, but I am in my last
minute. We have already heard what Cathie
Craigie’s views of the business community are.
Conservative
members
welcome
the
establishment of the ad hoc ministerial group to
examine the issues relating to new year’s day.
There are serious questions to be considered. We
will seek an amendment at stage 2 to exclude new
year’s day from the ambit of the bill. I am afraid
that if there is no such amendment, the bill will be
another bad piece of legislation to add to the pile
that the Parliament has passed over the past
seven and a half years.
16:42
Brian Adam (Aberdeen North) (SNP): I signed
Karen Whitefield’s bill and am pleased that it has
reached this stage today. I am also pleased to
support the general principles of the bill. There are
undoubtedly concerns about the bill, but those
relate to detail. In the parliamentary processes that
are yet to come, we have the opportunity to
resolve the difficulties one way or the other. If we
cannot, those who wish to reject the bill will have
the option of doing so.
I am in no way persuaded by the argument that
some have deployed that if all workers cannot
have the benefit of protection on the special days
at new year and Christmas, none should have it. It
is particularly galling that the principal advocate of
that position is someone who continually tries to
achieve what he wants by compromising his
position in order to make what he regards as little
advances. However, he now says that because we
cannot give all workers the benefit of such
protection, none should get it.
There are arguments surrounding the definition
of big shops and small shops.
Ms Rosemary Byrne (South of Scotland)
(Sol): Does the member agree that the bill is a
small step towards giving workers better rights and
that the Parliament could be taking similar
measures to protect people who are working on
fixed-term contracts in the electronics industry, for
instance, and are forced to work shifts that they do
not want to work? That would restore the
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emphasis on the family and on family time, in
particular.
Brian Adam: As I indicated in my interventions,
I would welcome the opportunity to consider such
issues. However, I recognise that that is not open
to us at present. Karen Whitefield is to be
commended for introducing a measure that is
within our purview.
Jeremy Purvis: I suspect that Brian Adam was
alluding to my position earlier. Will he give us a
steer on whether the SNP would accept
amendments to extend the scope of the bill? My
view is not that we should withdraw rights; it is that
the bill does not go far enough.
Brian Adam: I am delighted that the member’s
view is that the bill does not go far enough and
that he does not have a closed mind on the issue.
We will have to see what amendments are lodged,
and listen to and participate in the debate. I assure
him that the SNP will engage in the process.
There is no doubt that new year and Christmas
day are special days. For someone of my age and
background, new year has been the more
important of the two. I do not accept the view
expressed by some that we should respect only
the Christmas day part of the bill. By targeting the
legislation at bigger shops—which the bill rightly
does—what exactly are we preventing people from
doing? Are we preventing folk from going to the
supermarket to stock up on food? Cathy Peattie
dealt rather well with that issue. Are we preventing
folk from buying furniture in the sales? I do not
think that our tourists are coming here to buy
furniture in the sales. That whole argument is
fallacious. Some shops specifically relating to
tourism might need protection—that can and ought
to be teased out as part of the parliamentary
process. The SNP, particularly those members
who signed the bill in the first instance, welcome
the opportunity to support the general principles of
the bill and look forward to engaging further in the
debate as the bill proceeds.
16:46
The Minister for Justice (Cathy Jamieson): It
is perhaps unusual for the Minister for Justice to
be standing up to focus not on offences, penalties
or whether people will end up in prison, but on
issues concerning the principles of the Christmas
Day and New Year’s Day Trading (Scotland) Bill.
As someone who, every now and again when I am
particularly pressed, takes tips from Margo
MacDonald on where the best online bargains are
to be had, I would not claim to be as experienced
as the bill promoter, Karen Whitefield—the selfconfessed expert shopaholic.
On a serious note, this has been an opportunity
for an important debate. It is good that we have
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had the time to consider the position of shop
workers and indeed those who work behind the
scenes in the retail sector—whether it is in the
stores or on the distribution side—and to give
some thought to those people whom we quite
often take for granted. That is why I welcome this
opportunity to speak. Karen Whitefield outlined her
arguments coherently. Clearly, there are different
opinions—I want to say something about that—
and I thank the Justice 2 Committee for its work in
trying to balance a range of different opinions over
a fairly extended period.
Murdo Fraser seemed to suggest that the
business community had spoken with one voice
and that the Executive—or perhaps more
specifically the Labour benches—was entirely
opposed to that opinion. I preface my remarks by
saying that the Executive does not need to take
any lessons on employee rights from the
Conservative and Unionist Party, after what it did
in 18 years in government. The Executive is
working with the Westminster Government to
ensure that more people have the opportunity for
employment and are able to take up those rights.
To return to the point about the business
community, my understanding from the evidence,
including that which the committee considered for
its report, was that the Federation of Small
Businesses, the Scottish Grocers Federation and
a range of other organisations were not speaking
entirely with one voice on the matter, nor indeed
were the interests representing the tourism trade.
It was recognised that there are different issues at
stake for the larger stores and the smaller stores.
Those are among the issues that we need to tease
out further during the progress of the bill—
[Interruption.] Did I hear someone trying to
intervene?
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Craigie’s point. Paragraph 39 of the committee’s
report states:
“the committee was unable to come to a view regarding
the impact that the Bill would have on tourism due to the
lack of robust evidence relating to the relative importance of
shopping as a tourist activity and the average length of stay
for visitors to Scotland at New Year.”

Issues arise that need to be debated further and
scrutinised properly. The correct way in which to
do that is to let the bill proceed to stage 2 to allow
that consideration.
I am happy to take an intervention from Mr
Fraser.
Murdo Fraser: I am grateful to the minister.
Does she believe that it is helpful to the debate to
have a Labour member dismissing the concerns of
the tourism industry as “rubbish”?
Cathy Jamieson: It is important that members
are free to express their opinions in the debate.
Indeed, the opinions that Mr Fraser and some of
his colleagues have at times expressed would not
find favour in the Parliament either, but that is
exactly why we are here—to debate the issues
and to consider how to proceed and get the best
possible legislation for Scotland. The Executive
has a responsibility to ensure that we make
progress with the debate, listen to all the
arguments and do more work to engage with the
various interest groups, including the tourism
sector. We need to listen to the economic
arguments and the views of the trade unions and
employees who gave evidence to the committee.
That is exactly why the Executive believes that we
should support the bill’s principles but engage in
further work during stage 2.
Margo MacDonald: Will the minister give way?

The Deputy Presiding Officer: Murdo Fraser.

Cathy Jamieson: I will give way to Margo
MacDonald.

Cathy Jamieson: With due respect to Mr
Fraser, I thought that I heard someone behind me.
If I did not, I stand corrected.

The Deputy Presiding Officer: There is not
really enough time, so be very quick, Ms
MacDonald.

The Deputy Presiding Officer: It is unusual to
give way to someone when you do not know who
it is, but I think that you intended to give way to
Cathie Craigie.

Margo MacDonald: Will the minister also
please consider with an open mind the comments
that have been made about holistic legislation on
workers’
rights
being
the
Parliament’s
responsibility?

Murdo Fraser: Oh, for goodness’ sake.
Cathie Craigie: On the points that Murdo Fraser
made, does the minister agree that the business
community, particularly the tourism industry,
defeated its own argument in providing the tourism
figures for the Christmas and new year period,
which in fact show that tourism is booming at that
time?
Cathy Jamieson: Despite Mr Fraser’s rather
petulant outburst, I am prepared to consider an
intervention from him. I acknowledge Cathie

Cathy Jamieson: I hope that I have said that
we will consider the issues with an open mind.
I want to refer to one point that the Justice 2
Committee convener raised earlier. I do not want
to pre-empt anything that you might say, Presiding
Officer, or necessarily to follow up anything that
you said earlier, but the committee convener
asked for a meeting with me to discuss the legal
advice that I received in relation to an ad hoc
group. There is perhaps some confusion on the
matter. It is for the Executive to decide to set up
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an ad hoc group on the issue, and that is not
necessarily related to any legal advice that the
convener may receive on amendments at stage 2.
As I understand it, the admissibility of
amendments is entirely for him to decide on.
16:53
Karen Whitefield: The debate has been
interesting and stimulating and I welcome the
opportunity to respond to some of the points that
have been made. I welcome Cathie Craigie’s
support, and I reassure members that the
motivation for introducing the bill had nothing to do
with giving my credit card a rest, but was very
much about protecting shop workers’ rights and
the special nature of Christmas day and new
year’s day.
I am particularly pleased that the Scottish
National Party has finally got off the fence. Brian
Adam, Sandra White and one or two other SNP
members have supported the bill from the start.
However, it says something about the party that
claims to be the Government in waiting that it had
to wait to see what the Executive was going to do
before it could show any leadership. I welcome the
SNP’s support, no matter how late it is, and I am
sure that Scotland’s shop workers will welcome it,
too.
Murdo Fraser seemed to ask, “If it ain’t broke,
why fix it?” but the point of the bill is that it is preemptive. We have given careful consideration to
the current reality and to future indicators.
Members do not just have to take my word for it
because, in 2003, the Department of Trade and
Industry stated that it believes that it is
“necessary to act now to avoid a gradual process of
opening by large stores, for example as a result of
perceived competitive pressure”

and that
“legislation is the only way to ensure that large stores will
remain closed”.

I say to Murdo Fraser that it is nonsense to
suggest that Labour members are opposed to the
business community and do not listen to it. The
reality is that many members of the business
community support the bill. Aldi, Argos, HMV,
Scotmid, Waterstone’s, Ottakar’s and Habitat have
all indicated their support for the bill, so it is not
true to suggest that the retail industry in Scotland
is speaking with one voice on it.
I will now turn to the Parliament’s own man at
C&A. Jeremy Purvis has suggested that, because
the bill does not protect everyone, we cannot
possibly protect anyone. It is quite ridiculous to
suggest that, because the bill will not protect every
worker in Scotland, we should give no one access
to Christmas day and new year’s day holidays. He
is clearly wrong.
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Jeremy Purvis also failed to recognise USDAW’s
claim—which was made in the evidence that was
given to the committee—that the bill will protect 72
per cent of workers in Scotland. The figure that the
Executive uses is a minimum of 31 per cent of
workers, but the reality is that, even if we accept
that the true figure lies somewhere in the middle,
the majority of the 252,000 retail workers in
Scotland—a substantial number of workers—will
benefit from the measures in the bill.
Karen Gillon (Clydesdale) (Lab): Does Karen
Whitefield agree that, if we took Mr Purvis’s
argument to its logical conclusion, the Parliament
would not have introduced protection for
emergency workers because not all workers in
Scotland are covered by the Emergency Workers
(Scotland) Act 2005?
Karen Whitefield: Absolutely. Sometimes,
arguments about red tape and bureaucracy are
used in an attempt not to do anything and to
negate our responsibility to offer protection
wherever we can.
Some critics of the bill have suggested that it is
yet another example of red tape for business. I
must have missed the meeting at which that was
shown, because the bill largely reinforces the
status quo and requires no extra bureaucracy
save the enforcement provisions that would be
implemented if large shops chose to break the
law.
We have heard much about tourism, about
which Marilyn Livingstone, Cathie Craigie, Murdo
Fraser and Cathy Peattie all raised issues. Some
people have made unhappy noises about the
possible impact on tourism if large shops are not
able to open on new year’s day. The reality is that,
in Scotland, many shops do not open on new
year’s day—in fact, only Debenhams opens at the
moment—but the tourism occupancy rates in
Edinburgh have increased from 50 to 93 per cent.
Ninety per cent of hogmanay tourists come from
other parts of the United Kingdom, where the
shops open on new year’s day. They come in the
knowledge that our shops are not open. Perhaps
they want to do something a little bit different. I am
reminded of the old Marx Brothers line:
“There ain’t no Sanity Clause!”

Let us ensure today that Santa and sanity both
prevail.
Shiona Baird raised a number of issues on shop
2
size. I support the argument that 280m gets the
balance right. That is the right size. It is a wellknown figure and one that the retail industry in
Scotland and the rest of the United Kingdom is
used to. It would work well.
Before concluding, I would like to thank all those
who have helped me to reach this point. It has
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been a long process. I begin by thanking John
Hannett, Bruce Fraser and all of USDAW’s staff,
without whom I could never have progressed the
bill. They have provided practical and, more
important, moral support from the thousands of
their members who have written to me and my
colleagues to support the bill.
I also thank Rodger Evans and members of the
non-Executive bills unit for their tireless support
and advice, both during the consultation process
and in the preparation of the bill. I thank David
Fagan, Marion Kirk and Daniel Orders from my
office, who have also assisted.
Last, but by no means least, I would like to thank
the 6,000-plus shop workers who have bombarded
colleagues in all parties with postcards calling on
them to support the bill. The general secretary of
USDAW hosted a hogmanay party in the
Parliament last week. He apologised for the extra
work that the campaign had put on MSPs, but he
rightly pointed out that it had showed the strength
of feeling on the issue.
We have heard a wide range of contributions
during today’s debate, and I am pleased that many
members support my proposals to help protect the
special nature of Christmas day and new year’s
day. I hope that members will agree that it is not
too much to ask that Scottish shop workers should
have two days every year that they can spend with
their friends and families.
As I am sure that members know by now, the bill
is popular with the Scottish public, and I ask all
members to support its general principles.
Remember: Santa is watching!
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Decision Time

The Deputy Presiding Officer: The third
question is, that motion S2M-5169, in the name of
Karen Whitefield, that the Parliament agrees to the
general principles of the Christmas Day and New
Year’s Day Trading (Scotland) Bill, be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
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Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Leckie, Carolyn (Central Scotland) (SSP)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
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Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Monteith, Mr Brian (Mid Scotland and Fife) (Ind)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Smith, Iain (North East Fife) (LD)

ABSTENTIONS
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

The Deputy Presiding Officer: The result of
the division is: For 99, Against 4, Abstentions 18.
Motion agreed to.
That the Parliament agrees to the general principles of
the Christmas Day and New Year‟s Day Trading (Scotland)
Bill.
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Christmas Day and New Year’s Day Trading (Scotland) Bill
Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 7

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Johann Lamont
1

In section 1, page 1, line 4, leave out <or New Year’s Day>
Johann Lamont

2

In section 1, page 1, line 5, leave out <New Year’s Day> and insert—
<(b) New Year’s Day,>
After section 6
Johann Lamont

3

After section 6, insert—
<Commencement in relation to New Year’s Day
(1)

Paragraph (b) of section 1, and the immediately preceding “or”, come into force on such
day as the Scottish Ministers may by order made by statutory instrument appoint.

(2)

An order under subsection (1) is to be made only if a draft of the order has been laid
before and approved by a resolution of the Scottish Parliament.

(3)

The Scottish Ministers may not lay a draft of an order under subsection (1) before the
Parliament in pursuance of subsection (2) unless they have laid before the Parliament—
(a) a report about the economic impact, and the impact on family life, of large shops
opening for the purpose of making retail sales on New Year’s Day; and
(b) a statement that they are of the view, having considered the matters in the report,
that the order should be made and setting out their reasons for being of that view.>

Johann Lamont
4

After section 6, insert—
<Commencement in relation to New Year’s Day
(1)

Paragraph (b) of section 1, and the immediately preceding “or”, come into force on such
day as the Scottish Ministers may by order made by statutory instrument appoint.

SP Bill 59-ML
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(2)

An order under subsection (1) is to be made only if a draft of the order has been laid
before and approved by a resolution of the Scottish Parliament.>
Section 7

Johann Lamont
5

In section 7, page 3, line 11, leave out <and New Year’s Day>
Long Title
Johann Lamont

6

In the long title, page 1, line 1, leave out <and New Year’s Day>

2
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Christmas Day and New Year’s Day Trading (Scotland)
Bill
Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. In this case the information provided consists
solely of the list of groupings (that is, the order in which amendments will be debated).
The text of the amendments set out in the order in which they will be debated is not
attached on this occasion as the debating order is the same as the order in which the
amendments appear in the Marshalled List. Any relevant procedural points are noted.

Groupings of amendments
Application of Bill to New Year’s Day
1, 2, 3, 4, 5, 6
Notes on amendments in this group
Amendment 1 pre-empts amendment 2
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
2nd Meeting, 2007 (Session 2)
Tuesday 16 January 2007
Present:
Jackie Baillie
Mr David Davidson (Convener)
Mr Kenny MacAskill (Committee
Substitute)
Jeremy Purvis

Bill Butler
Colin Fox
Maureen Macmillan

Apologies were received from Michael Matheson MSP.
Also present: Karen Whitefield MSP.
Christmas Day and New Year’s Day Trading (Scotland) Bill: The
Committee considered the Bill at Stage 2.
The following amendments were disagreed to (by division)—
1 (For 0, Against 7, Abstentions 0)
2 (For 0, Against 7, Abstentions 0)
3 (For 0, Against 7, Abstentions 0)
4 (For 0, Against 7, Abstentions 0)
5 (For 0, Against 7, Abstentions 0)
6 (For 0, Against 7, Abstentions 0)
Sections 1, 2, 3, 4, 5, 6 and 7 and the long title were agreed to without
amendment.
The Committee completed Stage 2 consideration of the Bill.
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Scottish Parliament
Justice 2 Committee
Tuesday 16 January 2007
[THE CONVENER opened the meeting at 14:08]

Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 2
The Convener (Mr David Davidson): Good
afternoon, ladies and gentlemen, and welcome to
the Justice 2 Committee’s second meeting in
2007, in session 2 of the Parliament. We have
received apologies from Michael Matheson and I
welcome Kenny MacAskill as his substitute for the
meeting. I remind everyone to switch off mobile
phones, pagers or anything that can go bleep. I
welcome Karen Whitefield and Rodger Evans.
We turn to the Christmas Day and New Year’s
Day Trading (Scotland) Bill. Members should have
copies of the marshalled list and groupings for
today’s consideration of amendments at stage 2. I
welcome the Deputy Minister for Justice and her
officials.
Section 1—Large shops not to open on
Christmas Day or New Year’s Day
The Convener: Amendment 1, in the name of
the minister, is grouped with amendments 2 to 6.
At the minister’s request, I will move amendment
1; the minister has decided not to move the
amendments in her name, but to allow a debate to
take place we need someone to move amendment
1. If amendment 1 is agreed to, amendment 2 will
not be called, as it will be pre-empted. I will now
move amendment 1 and invite the minister to
speak.
I move amendment 1.
The Deputy Minister for Justice (Johann
Lamont): Thank you, convener, for your
willingness to move amendment 1, which allows
the committee to have a debate if it so wishes.
The committee should be aware that the
Executive has not reached an agreed position on
the bill. However, we want to make it possible for
the committee to reflect the stage 1 report and
debate, which were extremely helpful in setting out
the issues that relate to the bill. To provide a focus
for the debate, several amendments have been
lodged. However, as the convener said, I have not
come to the committee to move any of those
amendments. Indeed, given that they identify
different positions, it would be illogical for me to do
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so. As I have said as an Executive minister, the
Executive does not have any particular position on
the amendments at this stage.
Bill Butler (Glasgow Anniesland) (Lab): On a
point of order, convener. I hesitate to interrupt the
minister, but I really must ask about this. Am I right
in saying that you, convener, have moved the
amendment formally and that the minister is
simply seconding it?
Johann Lamont: No.
Bill Butler: What is the situation? Who is
moving the amendment?
The Convener: We have taken advice on the
matter. The amendments that are before the
committee were lodged correctly through the
parliamentary procedure. Amendment 1 had to be
moved to stimulate a debate. The amendment is in
the name of the minister, but she is not prepared
to move it. As other members, including the
member in charge of the bill, and the public and
press were aware that there was to be a debate
today, I decided to move amendment 1 so that
that debate could take place. I invited the minister
to speak about the amendments and the reasons
why they were lodged, so that the committee
would have an opportunity to discuss and debate
the amendments. As far as I am concerned, as
convener, because the procedure has gone so far
down the line, we are obliged to create a situation
in which the minister can explain her reasons and
members will have an opportunity to debate the
amendments.
Bill Butler: I am grateful for that clarification,
because we need it on the record.
Johann Lamont: I genuinely do not intend to
make life more difficult for committee members.
The Executive’s position was, as a minimum, to
allow a debate to take place, with a range of
options before the committee. I will come to those
in a moment.
When the Parliament considered the bill at stage
1, there appeared to be cross-party support for
action in relation to Christmas day, but there was
an unresolved debate about new year’s day—it
appeared that members from all parties wished to
explore that matter further. As you all know, the bill
was agreed to at stage 1. The Executive did not
declare a view at stage 1, precisely because it
wanted the process of exploration to take place
and to engage in that process, with the objective
of securing the best possible legislation for
Scotland by balancing the various legitimate
interests.
The
Executive
expected
that
amendments would be lodged at stage 2 that
would give the Parliament an opportunity to
express its views separately on the proposals for
Christmas day and new year’s day. That was said
during the stage 1 debate. To ensure that any
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amendments were well drafted, we had them
prepared by parliamentary counsel, which is why
they were lodged in my name.

offered to protect the specialness of new year’s
day. That would be achieved through amendments
1, 5 and 6.

The committee acknowledged at stage 1 that
there are weaknesses on both sides in the
evidence on the bill’s impact on enterprise and
tourism. Despite the three meetings of the ad hoc
ministerial group on the matter, which was
announced at stage 1, and discussions with the
relevant sector, it remains extremely difficult to
provide an evidence-based approach to the issue
of new year’s day trading.

I hope that that explanation of the purpose and
effects of the amendments is helpful to the
committee.

14:15
The amendments would allow two approaches
to be taken, by reading amendment 2 with
amendment 3, or by reading amendment 2 with
amendment 4.
Amendment 2 separates the ban on Christmas
day trading from the ban on new year’s day
trading—that is common to both alternatives.
Amendment 3 gives ministers the power to lay an
order introducing a ban on new year’s day trading.
The trigger for the introduction of a new year’s day
ban would be a commencement order subject to
the affirmative resolution procedure. That means
that the Parliament would be given the opportunity
to debate the ban before it came into effect.
Ministers would have to submit a report to the
Parliament before the draft order could be laid.
That report would consider the economic impact
and the impact on family life of trading on new
year’s day, and it would contain ministers’
conclusions on whether the ban should be
imposed. Amendment 3 requires ministers to give
reasons for concluding that such an order is
necessary. Those reasons could be reasons of
principle as well as reasons deriving from
empirical evidence about the economic impact and
the impact on family life of trading on new year’s
day.
The alternative approach is represented by the
combination of amendments 2 and 4. Amendment
4 gives ministers power to lay an order introducing
a ban on new year’s day trading. Again, the trigger
for the introduction of a new year’s day ban would
be a commencement order subject to the
affirmative resolution procedure, with the
Parliament having the opportunity to debate the
ban before it came into effect. In the case of
amendment 4, there would be no requirement to
produce a report to justify that. That would allow
immediate action to protect vulnerable shop
workers without the hurdle of a report, for which
evidence might be difficult to gather.
The simplest approach of all would be the
removal of the ban on new year’s day trading from
the bill without any alternative approach being

Bill Butler: I am grateful to the minister for
allowing parliamentary counsel to prepare the
amendments so that they could be lodged and so
that we could hold this debate. The amendments
do certain things that I think are not necessary. I
do not think that there is any reason whatever to
do as amendment 2 suggests: basically, to
decouple the bill or separate out new year’s day
and Christmas day. At stage 1, there was a clear
majority in the Parliament and a clear will—in my
view—as expressed in the stage 1 debate for both
days to be kept together, for the bill to remain
intact in that regard and for us to proceed in that
fashion. Nothing has persuaded me otherwise in
the intervening period.
The minister says—rightly—that the evidence is
difficult to gather on both sides of the argument. I
think that we all agree with that. That was perfectly
clear from our evidence gathering. There is
assertion and doubt on both sides but, on balance,
I think that the best possible approach would be to
keep the bill intact and to ensure that the ban is
operative for both new year’s day and Christmas
day. I do not see any reason for us to do other
than defeat the amendments. The idea of
separating out the two days, but then offering a
commencement order subject to the affirmative
resolution procedure sometime in the future in a
Parliament that some of us might not be in, is to
equivocate where there is no need to equivocate.
We can decide today, by rejecting the
amendments, to send a clear message to the
Parliament at stage 3 that the bill should remain
intact.
On amendment 4, to debate a ban without
taking evidence would seem worse than the
approach behind amendment 3. Why debate a
ban on new year’s day, and perhaps commence it,
without evidence? The body of evidence that we
have received is just enough to come down on the
side of retaining the bill intact and keeping the ban
for both days. I will vote against all the
amendments, because I do not think that they are
necessary. The bill as it stands should proceed.
Colin Fox (Lothians) (SSP): In the stage 1
debate, the Parliament made it clear that it
supported the general principles of the bill. During
stage 1 consideration, the convener described the
amendments that are in front of us today as
wrecking amendments. Whether or not they are
wrecking amendments, they take us backwards
from the decision that the Parliament took at stage
1. All the amendments that are before us have as
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a starting point the separation of new year’s day
from Christmas day. As far as I am concerned,
that is just not on because it makes a mockery of
the bill. During evidence taking, the committee
took no evidence from anyone who wanted to
open on Christmas day. If we reduce the bill to
one that stops people doing something that they
do not want to do anyway, we will make a laughing
stock of the whole operation.

me this Christmas because their family members
were being forced to work on new year’s day and
were being told that they would have no job if they
chose not to do so. It is important that we
remember that contrary to what some people
might have us believe, my proposal is supported
by many members of the business community and
the retail sector—not just by employees, but by
employers, too.

During the bill’s passage so far, it has been clear
that the debate is centred largely on new year’s
day. The committee has taken its view, which has
been reported, as has the view that the Parliament
took in the stage 1 debate. As far as I am
concerned, that is where we stand. My
understanding of stage 2 consideration is that it is
about developing our understanding of the general
principle; it is not about taking that principle,
breaking it across our knees and starting on
another one. I am afraid that I have no sympathy
for any of the amendments in front of us and I will
not support them.

Throughout the process, I have always been
happy and willing to listen to any legitimate
concerns and arguments about the impact that my
bill could have. Some people believe that it will
have a negative impact on the Scottish economy
and on tourism. Indeed, that seems to be the
central concern of the amendments that the
Executive has lodged. However, I am not at all
convinced by those arguments.

Jackie Baillie (Dumbarton) (Lab): Although I
am grateful to the minister and the ad hoc
ministerial committee for giving us a third
opportunity to debate the issues, I feel that the
matter is not unresolved, either in the committee
or in the Parliament, given that at stage 1 there
was majority support for the bill to deal with
Christmas and new year together. Because that is
a fundamental principle of the bill, I, too, am
opposed to all the amendments. I am sure that we
will hear from the member in charge of the bill in
due course.
Maureen Macmillan (Highlands and Islands)
(Lab): I support what Bill Butler and Jackie Baillie
have said. New year’s day’s status as a holiday is
already being eroded, as was apparent on new
year’s day this year. Given that there are already
commercial pressures for shops to open and for
people to have to work when they do not
particularly want to, I would be unhappy if
Christmas day and new year’s day were to be
separated in the bill. I agree with my colleagues
that the bill should be kept as it was and should
not be separated into two elements, so I will not
vote for any of the amendments.
The Convener: I call Karen Whitefield, who is
the member in charge of the bill.
Karen Whitefield (Airdrie and Shotts) (Lab): I
thank the convener for allowing me to attend the
meeting and for giving me the opportunity to speak
on the Executive’s amendments.
The extensive correspondence that I have
received since the vote on the stage 1 debate has
made it clear to me that there is wide support
throughout Scotland for my proposal, particularly
among the shop workers whose families contacted
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Throughout the bill’s progress, I have heard no
concrete evidence that the bill will damage either
the retail sector or Scottish tourism. In fact, the
only evidence that we have received points to the
opposite conclusion: the Scottish economy and
Scottish tourism both continue to thrive during the
festive period although, in recent years, only one
large shop in Scotland—Debenhams—has chosen
to open on new year’s day. Has the widespread
and, at the moment, voluntary closure of large
shops affected the number of people who come to
Scotland
for
the
traditional
hogmanay
celebrations? I do not believe that it has. In fact,
we might do better to legislate against the wind if
we are looking to protect the Scottish tourism
industry at new year. I jest on that point—in case
anyone is confused.
I believe that there is no evidence to support the
main reasoning behind the amendments;
therefore, I urge committee members to reject
them. They are, in effect, the same amendment in
that they all seek to remove the new year’s day
holiday, either by removing it from the bill
completely or by delaying its implementation until
an unspecified date. The economic arguments in
support of those positions are speculative at best,
and at worst they can be seen as a deliberate
attempt to scaremonger.
There is a choice to be made today, but that
choice is not between a strong economy and a
weakened one; neither is it between a thriving
tourism industry and a damaged one. The choice
is between the right of shop workers to have two
days off each year when they can spend time with
their families and friends and the right of some, but
not all, large retailers to remain open for business
24/7 for 365 days a year. The committee can
choose to protect the special nature of those two
days for the people of Scotland, accepting that
they are not just two more days on which we can
go shopping and no different from the other 363
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days in the year. The choice is between a
reasonable request for some breathing space in
the frantic rush of consumerism and a free-for-all
that results in shop workers being pressurised to
work on those special days.
I know the choice that I have made, and I hope
that the committee will reflect on those comments
and thoughts as it considers the amendments.
The Convener: It falls to me to wind up the
debate and summarise what has been said. An ad
hoc ministerial working group has been set up to
find a way of answering some of the spoken and
unspoken thoughts of those members of the
Parliament who have experienced unease. As I
have said all the way through the bill’s progress,
the bill is about restraint of trade; it is not about
workers’ rights, which would be simply a
consequence arising from the restraining of trade
on certain occasions.
We have heard from the deputy convener that
weak evidence has been given on both sides of
the argument on some aspects, especially
regarding the economic aspect. I personally do not
believe that any committee member should
support a measure whereby the power to control
the implementation of a bill would be held
indefinitely into the future, given that there could
be a change of Administration or circumstances.
Frankly, that is a bit of a cop-out, although I
understand the intent behind the Executive’s
amendments. I believe the minister when she says
that she is seeking to give committee members
choice. The committee and the Parliament will be
aware that there will be an opportunity to introduce
further amendments at stage 3, should members
wish to do so. It will be up to the Presiding Officer
to decide what amendments are permissible. I
have allowed these amendments to be debated
today on the basis of what was said in the
chamber about the ad hoc working group and
choices being brought forward by the Executive.
There are some members of the Parliament who
do not feel that the bill as drafted is correct. I do
not know anybody who wants to stop Christmas
day closure—I have not heard any evidence of
that—but there is an opportunity for members to
lodge further amendments to improve the bill, or
otherwise, and they can decide whether to support
the bill at stage 3.
14:30
This is a unique situation in that the minister has
said that the Executive will present us with
choices. However, I suspect that the fact that
ministers have not come to a collective view on
the way forward is a coded message that they
consider that to be work in progress. I am not
asking the minister to respond to that; it is just my
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suspicion. If that is the case, I remind the minister
that if the Executive intends to do something in
that regard, it must ensure that it sticks to the
timetable for stage 3. To that end, I do not wish to
press amendment 1, in the name of the minister.
Does any other member wish to press amendment
1?
Bill Butler: Yes. I will press amendment 1.
The Convener: The question is,
amendment 1 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.
Amendment 1 disagreed to.
Amendment 2 moved—[Bill Butler].
The Convener: The question is,
amendment 2 be agreed to. Are we agreed?

that

Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.
Amendment 2 disagreed to.
The Convener: The question is, that section 1
be agreed to. Are we agreed?
Bill Butler: No.
Jackie Baillie: Yes.
Bill Butler: Sorry, I meant yes. This is such a
unique inversion of our roles, convener.
The Convener: Shall I ask the question again,
for the benefit of the deputy convener?
Bill Butler: No, no.
Jackie Baillie: Yes, yes.
Bill Butler: I sit corrected.
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The Convener: The question is, that section 1
be agreed to.

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.

Section 1 agreed to.

Amendment 5 disagreed to.

Sections 2 to 6 agreed to.

Section 7 agreed to.

After section 6

Long title

Amendment 3 moved—[Bill Butler].
The Convener: The question is,
amendment 3 be agreed to. Are we agreed?

Amendment 6 moved—[Bill Butler].
that

Members: No.

The Convener: There will be a division.

The Convener: There will be a division.

that

AGAINST

AGAINST

Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.

Amendment 3 disagreed to.

Amendment 6 disagreed to.

Amendment 4 moved—[Bill Butler].

Long title agreed to.
that

Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 0.
Amendment 4 disagreed to.

Jackie Baillie: I ask for clarification on one
point, convener, given your comments during the
debate. If an amendment is unanimously rejected
by committee members, is it likely that a similar
amendment that is lodged at stage 3 will be
selected for debate?
The Convener: That is a matter for the
Presiding Officer. On occasion, the Presiding
Officer has selected resubmitted amendments.
Jackie Baillie: Even when the proposal had
been unanimously rejected by the lead committee
at stage 2?

Jackie Baillie: Okay. Thank you.

Amendment 5 moved—[Bill Butler].
The Convener: The question is,
amendment 5 be agreed to. Are we agreed?

The Convener: That ends stage 2 consideration
of the bill. I thank the minister for her attendance.

The Convener: That is a matter for the
Presiding Officer.

Section 7—Short title
that

Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Fox, Colin (Lothians) (SSP)
MacAskill, Mr Kenny (Lothians) (SNP)
Macmillan, Maureen (Highlands and Islands) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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The Convener: The question is,
amendment 6 be agreed to. Are we agreed?

Members: No.

The Convener: The question is,
amendment 4 be agreed to. Are we agreed?
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The Convener: I also thank Karen Whitefield for
coming along.

Christmas Day and New Year’s Day Trading (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 7

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Cathy Jamieson
Supported by: George Lyon
1*

In section 1, page 1, line 4, leave out <or New Year’s Day>
After section 1
Cathy Jamieson
Supported by: George Lyon

2*

After section 1, insert—
<Application of section 1 to New Year’s Day
(1)

The Scottish Ministers may, by order made by statutory instrument, provide that section
1 applies in relation to New Year’s Day as it applies in relation to Christmas Day.

(2)

An order under subsection (1) is to be made only if a draft of the order has been laid
before and approved by a resolution of the Scottish Parliament.

(3)

The Scottish Ministers may not lay a draft of an order under subsection (1) before the
Parliament in pursuance of subsection (2) unless, having consulted the persons
mentioned in subsection (4), they have laid before the Parliament—
(a) a report about the economic impact, and the impact on family life, of large shops
opening for the purpose of making retail sales on New Year’s Day; and
(b) a statement that they are of the view, having considered the matters in the report,
that the order should be made and setting out their reasons for being of that view.

(4)

The persons referred to in subsection (3) are—
(a) every council constituted under section 2 of the Local Government etc. (Scotland)
Act 1994 (c.39);
(b) such persons as appear to the Scottish Ministers to be representative of the
interests of those who carry on business;
(c) such persons as appear to the Scottish Ministers to be representative of those who
work in large shops; and
(d) such other persons as the Scottish Ministers think fit.>
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Long Title
Cathy Jamieson
Supported by: George Lyon
3*
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In the long title, page 1, line 1, after <and> insert <to confer power to prohibit the opening of
such shops on>

2

Christmas Day and New Year’s Day Trading (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. In this case the information provided consists solely
of the list of groupings (that is, the order in which amendments will be debated). The text of
the amendments set out in the order in which they will be debated is not attached on this
occasion as the debating order is the same as the order in which the amendments appear in
the Marshalled List.

Groupings of amendments
Note: The time limit indicated is that set out in the timetabling motion to be considered by
the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the group must (subject to Rules 9.8.4A and 9.8.5A of Standing Orders) be concluded by the
time indicated, although the amendments in those groups may still be moved formally and
disposed of later in the proceedings.
Group 1: Application of the Bill to New Year’s Day
1, 2, 3
Debate to end no later than 45 minutes after proceedings begin

SP Bill 59-G2
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197

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 61 Session 2
Meeting of the Parliament
Thursday 7 March 2007
Note: (DT) signifies a decision taken at Decision Time.
Christmas Day and New Year’s Day Trading (Scotland) Bill - Stage 3: The
Bill was considered at Stage 3.
The following amendments were agreed to (by division)—
1 (For 86, Against 23, Abstentions 0)
2 (For 83, Against 27, Abstentions 0)
3 (For 84, Against 26, Abstentions 0)
The Presiding Officer extended the time-limits under Rule 9.8.4A(c).
Christmas Day and New Year’s Day Trading (Scotland) Bill - Stage 3:
Karen Whitefield moved S2M-5436—That the Parliament agrees that the
Christmas Day and New Year’s Day Trading (Scotland) Bill be passed.
After debate, the motion was agreed to ((DT) by division: For 100, Against 17,
Abstentions 2).
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Business Motion
10:03
The Presiding Officer (Mr George Reid): The
next item of business is consideration of business
motion S2M-5711, in the name of Margaret
Curran, on behalf of the Parliamentary Bureau,
setting out a timetable for stage 3 consideration of
the Christmas Day and New Year’s Day Trading
(Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Christmas Day and New Year’s Day Trading (Scotland) Bill,
debate on groups of amendments shall, subject to Rule
9.8.4A, be brought to a conclusion by the time limit
indicated, that time limit being calculated from when the
Stage begins and excluding any periods when other
business is under consideration or when the meeting of the
Parliament is suspended (other than a suspension following
the first division in the Stage being called) or otherwise not
in progress:
Group 1: 45 minutes.—[Ms Margaret Curran.]

Motion agreed to.
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Christmas Day and New Year’s
Day Trading (Scotland) Bill:
Stage 3
10:04
The Presiding Officer (Mr George Reid): The
next item of business is stage 3 of the Christmas
Day and New Year’s Day Trading (Scotland) Bill.
In dealing with amendments, members should
have copies of the bill—SP bill 59—the marshalled
list, which contains all the amendments that I have
selected for debate; and the groupings that I have
agreed.
The division bell will sound and proceedings will
be suspended for five minutes for the first division.
The period of voting for the first division will be 30
seconds. Thereafter, I will allow a voting period of
one minute for the first division after a debate. All
other divisions will last 30 seconds.
Section 1—Large shops not to open on
Christmas Day or New Year’s Day
The Presiding Officer: Group 1 is on the
application of the bill to new year’s day.
Amendment 1, in the name of the minister, is
grouped with amendments 2 and 3.
The Minister for Justice (Cathy Jamieson):
The bill is an important measure that sets out to
prohibit large shops from making retail sales on
our two traditionally most important public
holidays. There is no doubt that the bill is
motivated by the desire to keep Christmas and
new year special. In these materialistic times, it is
important that those annual celebrations are kept
special and that most people can take time off to
be with their families. It is also important to bear it
in mind that at stage 1 and since then, no one has
desired that either of those days become general
trading days in Scotland.
The bill is about trading and not about
employment rights, which are reserved to the
Westminster Parliament. Legislation cannot cover
every eventuality. For example, many people who
are involved in essential services need to work or
to be on call on public holidays, which include
Christmas day and new year’s day. Some people
choose, for a variety of reasons, to work on those
days and to take holidays at other times. As
members
throughout
the
chamber
will
acknowledge, some trade union members—
including Union of Shop, Distributive and Allied
Workers members—work well behind the scenes
in the retail and distribution sectors. The bill would
not necessarily cover them.
As we said at stage 1, we agree broadly with the
bill’s purposes. However, in debate at stage 1 and
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subsequently, it has been clear that a range of
views exists in Parliament. Some concerns were
expressed at stage 1 and a range of views
continues to exist in Parliament and, I suspect,
within political parties. Some members wish to
reject the bill entirely and prefer a more freemarket approach, to which I do not subscribe.
Others argue—mainly on economic grounds—that
Christmas day and new year’s day should not be
treated in the same way. We have debated that.
Others feel that the bill should be passed and that
it might not go far enough.
The Executive’s job is often to weave its way
through the intricacies and complexities of the
arguments to find the right balance of views, to
establish a consensus—if possible—and to find
common ground and agreement about how to
enact Parliament’s will. In this instance, the
question is how to protect the special nature of
Christmas day and new year’s day without
unnecessary regulation.
At stage 1, cross-party support was expressed
for action in relation to Christmas day—no one
would argue about that. However, as I said, the
debate about new year’s day was unresolved,
which is why the Executive made it clear at stage
1 that it would lodge amendments to allow the
debate to take place, which we have done.
The Justice 2 Committee acknowledged at stage
1 that both sides’ evidence on the impacts on
enterprise and on tourism had weaknesses.
Another new year’s day has taken place since the
bill was introduced, which has added a bit to our
knowledge, but the evidence is still incomplete and
that is why it is important to conduct a full
assessment of the economic and social impacts of
banning opening on new year’s day, and of the
impacts on family life of opening shops on that
day. I want to do that properly and thoroughly.
My commitment, on the Executive’s behalf, is to
proceed with that work in conjunction with all the
relevant interests. Amendments 1, 2 and 3 spell
that out. Organisations that have interests include
trade unions, the Scottish Retail Consortium and
local authorities—particularly those in Glasgow
and Edinburgh, which have expressed concerns.
Amendment 2 says that all councils—all have an
interest—will be consulted.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): I acknowledge the minister’s
constructive comments. At stage 1, the Executive
presented evidence that about 80 per cent of all
shop workers will not fall within the bill’s scope. Is
that still the Executive’s view?
Cathy Jamieson: As Mr Purvis has suggested,
many shop workers will not be covered by the bill,
such as those who work in small shops. That is a
given and we understood that at stage 1.
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However, I state clearly that that does not mean
that we should do nothing with the bill.
Amendments 1, 2 and 3 are designed to ensure
that further work will be done. I make it clear that
they come as a package. Although we want to
gather further information, to analyse it and to
report back to Parliament before taking a final
view, the amendments are designed to enshrine in
statute both Christmas day and new year’s day.
We are sending out a clear message that we
expect the retail industry to heed what Parliament
is saying about its having a social as well as an
economic responsibility. We expect the trade
unions and various other interests to work with us
to gather information. If it appears to the Executive
that people are defying the will of Parliament,
there is no doubt that we will use the powers that
we will take in the bill. If amendments 1, 2 and 3
are agreed to, Parliament will send out a message
today that further work will be done and that, if it
seems to us that any sector of the industry intends
to flout the will of Parliament, we will use the
powers in the bill.
It is important to recognise that amendments 1,
2 and 3 come as a package, so it is important that
both amendment 1 and amendment 2 be agreed
to this morning. Amendment 3 will make a
consequential change to the long title of the bill.
Parliament should note that the amendments will
require ministers to give reasons for concluding
that an order to enact the powers for which the bill
provides is necessary. It is important to point out
that those could be reasons of principle, as well as
reasons deriving from empirical evidence
regarding the economic impact and the social
impact on family life of trading on new year’s day.
We have before us a package of amendments
that represent the best possible way forward to
protect everyone’s interests, to keep Christmas
and new year’s day special and to give the trade
unions and business an opportunity to work
together to ensure that our aspirations are put into
practice. Amendments 1, 2 and 3 will ensure that,
if those aspirations are flouted, we can use the
powers for which the bill provides without
introducing further primary legislation.
I move amendment 1.
Mr Stewart Maxwell (West of Scotland) (SNP):
No one wants Christmas day and new year’s day
to become general trading days, and I agree with
much of what the minister said in her opening
remarks. The Justice 2 Committee accepted that
there was a complete lack of robust evidence for
the assertions that were being made about the
bill’s economic impact, its impact on tourism, the
number of people who will be affected by it and
almost every other point. Some committee
members took one view of that, but others took a
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different view—that is why the committee split 4:3
on the bill.
Amendment 2 is the crux of the matter because
it deals with the basic problem at the heart of the
bill, which is the lack of robust evidence. Given the
differences of opinion that exist regarding new
year’s day, the only sensible option is for us to
pause to gather evidence before legislating. To go
ahead without evidence and to legislate in a
vacuum would be a mistake that we could regret in
the future, and it would take primary legislation to
rectify that mistake. Amendment 2 will allow us to
do the research, to be sure that we agree that the
provisions relating to new year’s day should be
enacted and to have Parliament decide whether it
wants to do that, based on both the principle and
the evidence.
The Scottish National Party will support
amendment 2 and the other two amendments in
the group.
Mrs Mary Mulligan (Linlithgow) (Lab): I still
have concerns about the proposed voluntary code.
Although I am not a member of the Justice 2
Committee, I sat through the evidence on the bill.
The Scottish Retail Consortium was unsure about
how the code would pan out. It has member
organisations in the retail sector, but will it be able
to persuade them to sign up to the code? There
are stores that do not want to open on new year’s
day, but want to keep it a special day, just as
Christmas day should be. They want well-rested
and happy staff who are much more productive.
However, we know that if other stores start to
open, they will follow suit. It is much like the
smoking ban in that voluntary schemes will not
work and we need a level playing field. We owe it
to the responsible and caring retailers to provide
them with legislation that gives them reassurance.
10:15
We know that pressure can be put on staff, as
happened this year at Debenhams. We know that
staff are told that if they do not work on new year’s
day they will not get promotion, days off when they
want them, the holidays that they want or the jobs
in the store that they want. That is unfortunate, so
how do we protect those people?
We also know about the subtle pressures that
are put on people. A staff member may be told
that if he or she does not work, Mrs Smith who has
three children—a bigger family—will have to work
in his or her place. I have seen that happen and
know about the pressures to which shop workers
are subject.
Shops are not essential to tourism in Scotland.
People may go into the shops when they come
here, but ultimately that is not what they come for.
If it is the reason that they come here, we have
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real problems. People do not come to Edinburgh
or even to Glasgow to shop, because there are
bigger and better shopping centres elsewhere.
People come to Scotland, especially at
hogmanay, because of the atmosphere, the
events and the tradition that is behind them, and
they want to see that in action. Does the economy
or tourism collapse in England because shops are
shut at Easter? I do not think so. We are seeking
equality. In England shops shut on Christmas day
and Easter Sunday. We want a Scottish day—new
year’s day—to be recognised in Scotland. People
come to Scotland for its hogmanay celebrations.
The events that are held in Edinburgh are world
renowned. Are those events to be for everyone
except shop workers in Edinburgh and elsewhere
in Scotland? The minister still has much to do to
convince me that the voluntary agreement will
hold, and that I will be able to say to shop workers
that they have our protection and we will be able
to defend them against bosses who put them
under pressure to come in to work against their
will. Today we have an opportunity to help to
establish a real life-work balance. We should take
that opportunity.
Murdo Fraser (Mid Scotland and Fife) (Con):
The Scottish Conservatives’ position on the bill
has been clear from the outset—I made it clear
when Parliament debated the bill at stage 1. We
do not have difficulty with the provisions relating to
Christmas day, although there is no evidence that
there is demand for shops to open on that day and
the case for legislation has not been made.
However, we have a specific problem with the
proposal to ban shops above a certain size from
opening on new year’s day, for the simple
reason—as members of the Justice 2 Committee
heard in evidence—that there is a developing
trend, especially in Edinburgh and other large
cities, for shops to open for part of new year’s day.
The Scottish Retail Consortium made it clear in
its evidence that it sees the opening of shops on
new year’s day as an important part of the
economy. The city authorities think that it is
important to the development of the tourism trade
around hogmanay and new year’s day. As I said at
stage 1, I can remember no more depressing
place in previous years than Princes Street,
Edinburgh, on the afternoon of new year’s day,
with all the shops shut and tourists wandering up
and down looking forlornly in the windows.
Parliament should not be in the business of
closing down the economy, especially when steps
are being taken to expand it.
I listened with great interest to what Mary
Mulligan had to say. She asked why shop workers
should be the only people who are excluded from
participating in the Christmas and new year’s day
holidays, but we should remember that many other
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people have to work on new year’s day; for
example, new year’s day is one of the busiest
days of the year in the hospitality industry. Why
should only workers in large shops be given a
protection that will not be given to people who
work in the hospitality industry or other industries?
There is clearly inconsistency in the bill.
The Deputy Minister for Enterprise and
Lifelong Learning (Allan Wilson): Does Murdo
Fraser agree that there is a difference between a
person who works in an essential service or a
continuous
manufacturing
process
being
contractually required to work on new year’s day
and a person who is coerced—sometimes
subtly—against their wishes by a bad employer
into working that day?
Murdo Fraser: The minister makes the
argument for extending the bill to cover shops of
all sizes and other industries. Why does the bill
restrict trading only in particular shops and not in
the hospitality industry? The bill is flawed.
We support amendment 1, which makes it clear
that the bill will not apply to new year’s day.
However, amendment 2, which will keep the door
open to a future ban on new year’s day trading, is
a fudge and represents a feeble attempt to find a
compromise and spare the Executive’s blushes by
postponing a decision on new year’s day trading,
perhaps until after the election. We need
legislation that is clear and not confused.
Amendment 1 meets that test, but amendment 2
does not and we will not support it.
Margaret Smith (Edinburgh West) (LD): I pay
tribute to Karen Whitefield. The Liberal Democrats
in Parliament share her desire to keep Christmas
day and new year’s day as special days that are
not general trading days.
There is a range of views about the bill. Some
Liberal Democrats think that the bill goes too far
while others think that it does not go far enough,
but the vast majority of members of our group do
not—for a number of reasons—favour the
inclusion of new year’s day in the bill. We think
that there should be a choice for consumers and
employees and we think that the bill’s approach is
inconsistent in that it would not provide a level
playing field for shop workers or other people who
have to work on new year’s day. We prefer the
voluntary approach, so we welcome amendments
1 to 3.
I am an Edinburgh member of the Scottish
Parliament and I argue against the inclusion of
new year’s day in the bill predominantly because I
want Edinburgh’s winter festival, which has
suffered setbacks in recent years, to prosper and
to go from strength to strength. I would be
unhappy about being party to a legislative change
that contributed to sending a message that


202

32784

Edinburgh is closed for business at one of the
most popular times of year for people to visit the
city. My view chimes with comments that were
made by VisitScotland and other tourism bodies.
I welcome amendment 2, which would allow us
to consider the issue in greater detail. When the
Justice 2 Committee considered the bill, it was
clear that there was a lack of robust data on both
sides of the argument. As the minister and other
speakers have acknowledged, there is a need for
more work.
Amendments 1 to 3 offer a commonsense
approach, which acknowledges that in Scotland
Christmas day is special for families—people of
faith and people of none. That is a view that a
clear majority of members support. Amendment 2
will allow Parliament to move forward and to
acknowledge the rights of shop workers and the
needs of business. I congratulate the Scottish
Retail Consortium on engaging in serious and
meaningful discussion on the possibility of a
voluntary code that would mean that no shop
workers in certain types of premises were forced
to work on new year’s day. We are putting the ball
back in the employers’ court; they can voluntarily
end pressure on, and coercion of, workers in the
retail industry—subtle or otherwise. I worked in the
retail industry in my younger days and have family
members who work in the retail industry, so I can
assure members that the pressure that I am
talking about is not imaginary.
The Liberal Democrats think that there are good
reasons for pursuing a voluntary approach with
businesses and unions, instead of legislating
needlessly in respect of new year’s day. A worker
should be able to choose to say, “I do not want to
work on new year’s day” and workers should also
not be compelled to work. The range of views in
respect of retail mean that there would be great
merit in further investigation of the impact on the
economy and on family life of extending the
provisions in section 1 to new year’s day.
We are content that amendments 1 to 3 offer a
way forward for people on all sides of the
argument. The approach acknowledges the
importance of a work-life balance—although many
MSPs’ families might think that we are the last
people who should be lecturing anyone about that.
The approach gives businesses the opportunity to
voluntarily treat their staff fairly and it guarantees a
Christmas day holiday for shop workers and the
possibility of fairer arrangements for new year’s
day. Under the provisions of amendment 2,
ministers could come back to Parliament if
voluntary schemes do not materialise or work, or if
reports suggest that a restriction of new year’s day
trading would benefit family life and would not
have a negative economic impact. There would be
full and proper consultation, not only of councils,
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businesses and workers, but of the tourism
industry. Ministers could make an order on the
matter if they thought that was necessary, without
having to introduce primary legislation. The Liberal
Democrat group supports amendments 1 to 3. I
hope that all other members will do so.
Mark Ballard (Lothians) (Green): It is clear that
the case has not been made that Scotland will
miss out on income if the largest stores cannot
open on new year’s day.
Mary Mulligan clearly described the dangers of
coercion of employees and of the creeping
commercialisation of Christmas day and new
year’s day. Those days are the most important
traditional holidays and we should not allow their
status as holidays to be undermined. That is why
the Greens supported Karen Whitefield’s bill at
stage 1. We acknowledged the breadth of support
that the bill had attracted.
The Scottish Grocers Federation said that
people should have the opportunity to buy bread,
milk and batteries for children’s toys on Christmas
day and new year’s day, but asked why the larger
shops should stay open—[Interruption.] I am being
accused of talking “populist rubbish”. The Scottish
Trades Union Congress was right to set out shop
workers’ concerns.
We are debating the principle behind the bill,
which generated a great deal of discussion in the
Justice 2 Committee during the proper bill
process. The lodging of amendment 2, which
would confer on ministers the power to make a
statutory instrument, does not improve the quality
of the debate.
Karen Gillon (Clydesdale) (Lab): Why does
the member think that it is okay to work in a small
business but not in a big business on new year’s
day? I am in a quandary about that, because the
work-life balance is important.
Mark Ballard: The Scottish Grocers Federation
clearly pointed out the difference between a family
shop and a big business in which there is the
potential for employees to be coerced into
working, as Mary Mulligan said. We are talking
about very different situations.
This debate is about the principle of how we
want to treat new year’s day and Christmas day.
The process envisaged in amendment 2 is not the
right one; why should there be primary legislation
for Christmas day but secondary legislation for
new year’s day? Murdo Fraser said that there is
an issue of principle. I urge members to reject the
uneasy compromise in amendments 1 to 3 and to
support or reject the principle behind the bill. If we
do that, we will have clarity instead of an
unnecessary
fudge
involving
secondary
legislation, which might be an abuse of the
parliamentary process.
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Colin Fox (Lothians) (SSP): The Executive is in
an utter mess over the bill. The minister told us
that the bill is important in that it will prevent
trading on Christmas day. She said that she has
no desire for there to be general trading on new
year’s day and that she broadly agrees with the
purpose of the bill. However, as all members
know, her problem is that big business disnae
agree.
Quite frankly, in lodging amendments 1 to 3, the
Executive has sold its jerseys. What is the point of
amendment 1? Parliament agreed to the bill’s
general principles at stage 1. At stage 2, the
Executive lodged an identical amendment to
amendment 1, which the Justice 2 Committee
unanimously rejected—indeed, the Executive had
so little faith in that amendment that it did not
move it. Amendment 1 is nothing more than a
wrecking amendment, which makes a laughing
stock of Parliament. It will delete the only part of
the bill that has any meaning or effect and will
leave us in a position where we might ban
something that nobody is likely ever to see. The
Executive knows full well that evidence that we
have heard in Parliament over many years has
shown that nobody is interested in opening on
Christmas day. The bill is about new year’s day, or
it is about nothing.
10:30
Murdo Fraser spoke on behalf of the business
community: it might want a laissez-faire attitude
and to send the message that we should leave it
alone and let it trade when it wants. I reject that
attitude. The attitude of people in big business is
that they want to avoid any interference from the
state—they want to be left to do what they want
and to trade when they want and how they like.
They are wrong. The evidence shows us that far
too many owners who are opening, or who want to
open, big shops are involved in coercing their
employees, not just on Christmas day and new
year’s day but throughout the month of December.
They ignore the impact that the bill would have on
wider Scottish society.
Members will highlight the important part that the
tourism industry plays in Scotland—they have not
done that much so far in the debate, but I am sure
that they will later. That it plays such a part is, of
course, the case, but that is not all that is at stake.
As Karen Whitefield’s bill and what she has said
about it have made clear, the hogmanay niche
market, as it has been called, has thrived in
Edinburgh and elsewhere in Scotland and the
shops have not been open. The idea that that
market is going to go away unless we open the
shops is ridiculous.
The minister tells us that the three amendments
come as a package. Amendment 1 is an insult to
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Parliament. If we have to reject amendment 1, we
have to reject all the amendments—and we should
reject them all.
Amendment 2 is a move from a bill to a
ministerial order. The member in charge has spent
two years on the bill, and Parliament has
examined it, but amendment 2 would toss aside its
provisions aside in favour of a ministerial order,
which Mary Mulligan described as a “voluntary
code”. I have no faith in such a voluntary code.
The Executive had years to analyse the
information, years to produce a report and years to
come forward with a statement of view.
Amendment 2 mentions the Scottish ministers
setting out a statement of their view. The
Executive has still not presented its view on the bill
to Parliament—we could be waiting for another
two years.
The minister is saying that the package includes
amendments 1, 2 and 3—we take them all or we
take nothing. In that case, I will have none of the
three. The position that the Executive has taken is
a disgrace and amendment 1 makes Parliament a
laughing stock. Here we are at stage 3—we
should be passing the bill in its entirety because it
means something, but amendment 2 will reduce
this member’s bill to something far less
meaningful. Amendments 1, 2 and 3 are a sell-out
for USDAW and the people who had faith in
Parliament to protect them from trading on new
year’s day. The Executive has let them down
badly.
Mr David Davidson (North East Scotland)
(Con): It would have been nice if Mary Mulligan
had attended the Justice 2 Committee and laid
before it the evidence that she claims she has,
identifying all the intimidation that she mentions on
a factual basis. If people had such evidence, they
could have gone to court. I find it strange that the
issue has just been brought up this morning.
The USDAW representatives who came along to
give evidence to the committee claimed that the
Christmas Day and New Year’s Day Trading
(Scotland) Bill was their bill. They spoke about
employment, but the bill is about a restraint on
trade. One of the biggest restraints on trade is the
marketplace itself. Businesses will not spend
money trying to meet a demand that does not
exist. Many people—we took evidence from
them—would like to be able to get work on new
year’s day for an additional fee. We heard no
evidence whatever at the committee about trading
on Christmas day, and I think that all members
agree about that. New year’s day is a different
animal, however.
The bill is an attack on the freedom to trade and
on the freedom to work for those who choose to
work. People are not intimidated into turning up. If
there was evidence of that, it should have been
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laid before the Justice 2 Committee. That was not
done, however.
As for the size limit on premises, it was plucked
2
2
from the air. Why was it not 5ft more or 5ft less?
Mrs Mulligan: If Mr Davidson sees the bill as an
infringement on trade, why is he happy to accept
the measures for Christmas day, but not those for
new year’s day?
Mr Davidson: Very simply, we do not think that
there should be a bill at all. There was no
evidence that anybody, at this stage, wants to
trade on Christmas day. The retailers more or less
said that there is no demand for that.
I find it staggering that the Deputy Minister for
Justice lodged amendments at stage 2 so that we
could have a debate, but then failed to move the
lead amendment at the Justice 2 Committee’s
meeting. The Executive cannot have it both ways.
I moved the lead Executive amendment at stage 2
so that we could have a debate—although I voted
against the Executive amendments—simply
because the Executive did not have the courage to
do so at the time.
Karen Whitefield (Airdrie and Shotts) (Lab): Is
it Mr Davidson’s viewpoint that people do not want
to trade on Christmas day, or are the Tories
playing to the church vote that they think they
might get and appeasing one or two of the elders
among their members?
Mr Davidson: I am sorry, but given that I ran
retail businesses that had to operate on Christmas
day to provide a public service, I think that that
comment is a wee bit misplaced.
Members: That is not the same thing.
Mr Davidson: I hear members shouting from a
sedentary position, but what is the difference
between somebody who works to meet a public
need, whether related to health or otherwise, and
someone who works to meet public demand for
something sold by the retail trade? Mark Ballard
spoke about batteries. A battery bought from a
small shop is obviously very green and very nice,
but a battery bought from a big shop is apparently
a bad thing. Come on—members must be
consistent. If the bill was to achieve anything, it
should have been about the range of products that
may be sold on the days concerned. We license
the retailing of alcohol—there will be a debate
about that later—but the bill is not about that at all.
The debate has been about people jumping up
and down without any real arguments.
I liked Colin Fox’s comment about a “lassie fair”.
I have not seen one of those. I have been to horse
fairs over the years, but not a lassie fair.
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The bill is a serious attack—it is an
infringement—and I am not a believer in ministers
reserving powers that they may or may not use.
Mike Rumbles (West Aberdeenshire and
Kincardine) (LD): How can the bill be a restraint
on trade? The bill prevents large shops from
opening on Christmas day, when they do not open
anyway; the amendments would let large shops
stay open on new year’s day if they wanted to.
Where is the restraint on trade?
Mr Davidson: Restraint on trade is the principle
of the bill.
Mike Rumbles: It does not restrain—
Mr Davidson: I did not introduce the bill; Karen
Whitefield did. The point is that, if there is no
market, people will not open their premises.
People should be left to run their businesses in cooperation and consultation with their staff. That is
how the retail trade has been run for years and
years, and it will not change.
I am astounded by the Executive’s response.
During the stage 1 debate, the Deputy Minister for
Justice said that she would lodge some
amendments. They were lodged, but the
Executive refused to move them. That is an
embarrassment for the First Minister and his
Government.
Karen Whitefield: It is important to concentrate
on the real issue before the Parliament this
morning: the needs and rights of many of
Scotland’s shop workers, both those who work in
large stores and many who work in smaller stores,
who will also be protected under the bill because,
if larger stores do not open, smaller stores will not
open either. That is one of the important reasons
why the Scottish Grocers Federation so strongly
supports the bill. I point out that the federation is a
member of the Scottish Retail Consortium.
I appreciate that the minister has lodged the
three amendments before us in good faith. We
have come some way—I have been progressing
these issues in the Parliament for three and a half
years, and I am grateful to the Executive for being
able to reach the position that it has reached
today. However, I have some reservations about
what will happen if the amendments are agreed to.
If the amendments are agreed to, there is a
possibility that the ban affecting new year’s day
could be introduced at some point in the future.
Scotland’s shop workers, their families and the
many people from across civic Scotland who have
supported the bill believe that Christmas day and
new year’s day are equally important. Therefore,
the rationale behind the arguments on Christmas
day is the same as that behind the arguments on
new year’s day.
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I appreciate and understand the concerns that
have been expressed at various points about the
possible damage that the bill may do to Scotland’s
tourism industry. Let me say at the outset that I
have no desire to do anything that would damage
that industry, and it is important to remember that
in the past three and a half years there has been
ample opportunity for us to hear evidence from the
tourism industry and for people to put across their
point of view.
One reason why I referred to the damage that
“may” be done is because we have pleasingly
seen tourism in Scotland grow in recent years.
Indeed, in its evidence, the Edinburgh Chamber of
Commerce pointed out that the high numbers of
tourists who are attracted to our cities at new year
visit when the vast majority of our large retail
stores are not open. The bill would change nothing
in effect, but it would reinforce the status quo. I do
not believe that one non-shopping day in the new
year period would put people off coming to
Scotland.
We should recognise the importance of the
safeguard that not trading on new year’s day gives
Scotland’s shop workers. For many, new year’s
day is a celebration. It is also a collective breather
from the stresses and strains of everyday life. That
is one reason why the Scottish Trades Union
Congress has reminded us all in its briefing that
the widespread opening of shops will have an
impact on not just shop workers but all non-retail
workers too.
For shop workers, new year’s day is an
important break in the busy Christmas and new
year sales period. To meet our insatiable demand
to shop during the winter festivals, they are
generally not allowed to take holidays between the
beginning of December and the middle of January
and it is often expected that they will work long
hours and not take rest days.
I understand the tourism industry’s concern that
a message might be sent out that Scotland is
closed. However, I do not agree. It is important
that we send out the strong message that, with our
hotels, pubs and other visitor attractions open,
Scotland certainly is not closed for business.
I read with some interest an article in the
Edinburgh Evening News yesterday claiming that,
if the Parliament passes the bill, whether amended
or unamended, we would send out the message
that Scotland is closed to tourists and that they
would go elsewhere: Dublin, Barcelona and
Amsterdam were the examples that were cited. I
should point out, however, that the shops in
Barcelona are closed on new year’s day. In
Dublin, they are closed because it is a bank
holiday, and I am also told that Amsterdammers
likewise take their holidays seriously. Perhaps we
in Scotland need to do the same. We need to give
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our shop workers protection and the right to be
able to spend that day at home.

recognition for the work that they do throughout
the year.

John Swinburne (Central Scotland) (SSCUP):
Does Karen Whitefield agree that everyone who
votes for ordinary working people going to work on
new year’s day should be prepared to come in
here on the same day for a plenary session and a
full day’s work?

The Presiding Officer: I will use my discretion
to extend the debate by up to five minutes, which
will allow the minister up to eight minutes for her
reply.

10:45
Karen Whitefield: I have some sympathy with
that argument. It is unlikely that anyone in the
chamber works on new year’s day or Christmas
day. We take that for granted, as do many other
non-essential workers in Scotland. The bill was
introduced to recognise the hard work and
contribution of many low-paid women workers who
have to manage not only the normal, everyday
stresses and strains of family life but the additional
pressures that increasing consumerism brings
during the festive period, with long working hours
in the run-up to Christmas.
Allan Wilson: As a lifelong trade unionist, I
agree entirely with that perspective. Does Karen
Whitefield agree that, contrary to what Mr Fox
said, the prospect of a statutorily underpinned
code of practice that would prevent the
compulsion of workers to work on new year’s day
against their wishes will extend rights to a range of
people who either are not covered by trade union
agreements or are the subject of victimisation by
bad employers?
The Presiding Officer: Karen Whitefield has
about one minute left.
Karen Whitefield: At this point, I should get on
to my specific questions for the minister.
Will the Executive immediately introduce
legislation to cover new year’s day if there is any
breach of the voluntary code? As Mary Mulligan
rightly pointed out, many of us who have
supported and had close associations with the
retail industry and those working on the front line
understand the silent coercion and the loyalty of
workers who do not have children and who
support colleagues who do. I would like some
assurances from the minister.
I want also to know whether, irrespective of what
happens today, the Executive will immediately
initiate a study into the Scottish retail industry in
the festive period. In any work that the Executive
does, will USDAW and other representatives of
Scotland’s shop workers be involved? It would be
helpful to have some assurances on those points.
The bill has been a long time in coming to
fruition today, and I hope that we can get some
assurances. It seeks to protect some of Scotland’s
lowest-paid workers, who deserve some
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Cathy Jamieson: Thank you for extending the
debate, Presiding Officer. A number of important
points have been raised, and I want to take some
time to go through them.
I first refer to the fact that both Karen Whitefield
and USDAW have acted responsibly throughout
the process. There is no doubt that they have
shifted a number of views and opinions during the
debate, as well as raising general awareness. For
example, the Conservatives have now come to the
conclusion that they can accept the notion of
putting in statute provisions on Christmas day.
I want also to set out clearly the fact that I see
the amendments as a package and not, as the
Conservatives have suggested, as a way of simply
decoupling Christmas and new year’s day and
unpicking the clear will of the Parliament at stage
1, when we saw an argument for covering both
Christmas day and new year’s day in statute.
However, there were some caveats on which the
Parliament wanted us to do some work, and
simply to follow the view that the Conservatives
have suggested would not adequately reflect the
will of the Parliament or put in place adequate
safeguards in the way that Karen Whitefield and
others have outlined.
As Allan Wilson said in reference to Colin Fox’s
speech, the bill is about being absolutely clear to
the industry and to employers that, although we as
a Parliament expect them to take account of the
economic issues—and we need to consider the
tourism and other industries that people have
expressed concern about—equally we expect
them to take their social responsibilities seriously.
We expect them to take into account the impact on
family life of people working on days during which
other workers are traditionally at home with their
families. As Karen Whitefield said, many workers
have to work extended hours in the run-up to the
festive season in situations that take them away
from their families. I expect such matters to be
considered.
I turn to the questions that Karen Whitefield
asked. It is important to put on the record that we
are not suggesting that the bill should simply be
passed and things left to a voluntary code. Colin
Fox was wrong to suggest that, because there will
be a statutory underpinning of the code.
I understand the trade unions’ reservations
about voluntary codes. In the past, people have
thought that they had an agreement, but have then
felt let down for one reason or another. That is
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why having a voluntary code that is simply left on
its own is not enough, and it is not what we have
proposed.
I stress the importance of amendment 2 in that
context. I say to Karen Whitefield that amendment
2 will provide an opportunity for us to begin work
immediately and ensure that we bring together the
industry, the trade unions, the local authorities and
everyone else who has an interest in making what
has been proposed work. It will ensure that work is
under way for the coming festive season. People
should have no doubt that our amendments will
allow us to use statutory powers to introduce
legislation if there is a breach in the spirit or
practice of what should happen on new year’s day.
I hope that Karen Whitefield hears the strong
guarantees that I have given.
It is important to recognise that an opportunity
will exist to consider the wider implications of what
has been proposed. Again, I want to be clear
about what we have in mind with respect to a code
of practice or protocol. I recognise that it can
sometimes be hard for many people in a
workforce—particularly those on low pay or those
who depend on flexible working hours—to say no
to working on a particular day. They may fear that
their shift pattern will change, their promotion
prospects will be altered or that the number of
contracted hours that they must work will be
reduced. That is why it is important for the
amendments to be agreed to and for USDAW and
the trade union movement to be involved in the
monitoring process. The amendments will give us
a basis on which to move forward.
Karen Whitefield: Does the minister agree that,
although it is important that the trade unions be
involved in monitoring, their involvement should
not be seen to undermine the position of USDAW
or other trade unions, which is that they do not, as
a rule, support or agree with trading on new year’s
day?
Cathy Jamieson: I am aware of and understand
USDAW’s position. USDAW does not believe that
the trading that we are discussing should take
place on new year’s day. It has made that position
clear in the course of the debate. However, the
trade unions and the Scottish Retail Consortium
have a vital role to play in helping us to progress
matters. The Executive is making a commitment to
put in train work immediately to assess matters
and involve everyone in the process. There would
be a gap if USDAW could not be involved in that
process. Members have expressed concerns
about low-paid workers feeling coerced. We want
to send a clear message to industry that such
coercion is unacceptable. We do not want such
coercion to happen: we want people to work on a
voluntary basis and we want responsible trade
unions to help us monitor things. There is no doubt
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in my mind that USDAW has been a responsible
trade union throughout this process. Responsible
trade unions will help us to monitor the situation
and gather evidence. I repeat: if we thought that
the industry was abusing its position with respect
to people working voluntarily or the impact of
working on individual workers’ family lives, we
would do something about that abuse. I accept the
unions’ position, but I hope that the guarantees
that I have provided will give members the
confidence to accept that amendment 2 is
necessary to ensure that we can progress matters
as planned.
The debate has highlighted the range of views
and opinions in the chamber. The process has
been difficult. Moving to the right position has not
been easy, but we did not want to move to the
wrong position. We have tried to build consensus
around the issues that matter most to people—
namely, keeping Christmas day and new year’s
day special and preventing staff from being
coerced into being involved in retail trading in
large stores if doing so does not fit with their
working patterns or family lives. The industry
should be given the clear message that social
responsibility as well as economic impact is
important. It is important for the Executive to work
with everyone, but members should have no doubt
that, if anyone abused their position, the statutory
underpinning in the legislation would allow us to
act quickly.
The Deputy Presiding Officer (Murray Tosh):
The question is, that amendment 1 be agreed to.
Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division. The division bell will now sound and there
will be a five-minute suspension before the
division takes place. The division will last for 30
seconds.
10:56
Meeting suspended.
11:00
On resuming—
The Deputy Presiding Officer: I ask members
to take their seats as I am about to call the
division, which will be a 30-second division.
I would be obliged if Mr Fox would switch off his
mobile telephone.
We will proceed with the division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
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Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Petrie, Dave (Highlands and Islands) (Con)
Pringle, Mike (Edinburgh South) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, John (Ayr) (Con)
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Scott, Tavish (Shetland) (LD)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Eadie, Helen (Dunfermline East) (Lab)
Fox, Colin (Lothians) (SSP)
Glen, Marlyn (North East Scotland) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Maclean, Kate (Dundee West) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Swinburne, John (Central Scotland) (SSCUP)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 86, Against 23, Abstentions 0.
Amendment 1 agreed to.
After section 1
Amendment 2 moved—[Cathy Jamieson].
The Deputy Presiding Officer: The question is,
that amendment 2 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
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Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
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Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Petrie, Dave (Highlands and Islands) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Swinburne, John (Central Scotland) (SSCUP)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 83, Against 27, Abstentions 0.
Amendment 2 agreed to.
Long Title
Amendment 3 moved—[Cathy Jamieson].
The Deputy Presiding Officer: The question is,
that amendment 3 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Arbuckle, Mr Andrew (Mid Scotland and Fife) (LD)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Henry, Hugh (Paisley South) (Lab)
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Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
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Goldie, Miss Annabel (West of Scotland) (Con)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Johnstone, Alex (North East Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Petrie, Dave (Highlands and Islands) (Con)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
White, Ms Sandra (Glasgow) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 84, Against 26, Abstentions 0.
Amendment 3 agreed to.
The Deputy Presiding Officer: That concludes
consideration of amendments.
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Christmas Day and New Year’s
Day Trading (Scotland) Bill
The Deputy Presiding Officer (Murray Tosh):
The next item of business is a debate on motion
S2M-5436, in the name of Karen Whitefield, that
the Parliament agrees that the Christmas Day and
New Year’s Day Trading (Scotland) Bill be passed.
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its true roots. Despite David Cameron’s leadership
in trying to present his party with a softer and
family-friendly face, the Conservatives are really
the same old Tories who support the bosses and
ignore the rights of the workers.
Murdo Fraser (Mid Scotland and Fife) (Con):
Would Mary Mulligan extend that criticism to her
Liberal Democrat coalition colleagues?

I call Karen Whitefield to move the motion. She
will be followed by Mary Mulligan, who will speak
in support of it.

Mrs Mulligan: I would extend that criticism to
any Liberal Democrat who held the same views as
the Tories.

Karen Whitefield (Airdrie and Shotts) (Lab):
Presiding Officer, I have great pleasure in moving
the motion in my name. With your permission,
Mary Mulligan, who is a supporter of the bill, will
make the opening speech.

As Karen Whitefield said earlier, the
Conservatives have, as ever, tried to play both
ends. Although they have frequently made such a
criticism against our Liberal Democrat colleagues,
on this occasion it applies to them. They agreed to
the Christmas day holiday, but they could not
agree to a new year’s day holiday. Despite the
economic arguments that they used, they
recognised that if they were to vote against a
Christmas day holiday, they would face flak from
their members, especially—I notice that the
Conservative leader is not in the chamber at the
moment—from their church-going members. In
that sense, today’s debate has been quite
revealing.

I move,
That the Parliament agrees that the Christmas Day and
New Year’s Day Trading (Scotland) Bill be passed.

11:05
Mrs Mary Mulligan (Linlithgow) (Lab): I
congratulate my colleague Karen Whitefield on
introducing the bill, which will provide support for
people throughout Scotland. I know that Karen
Whitefield might not have taken on the issue if she
had realised how difficult it would be to bring about
that support, but we can now be positive about the
protection that the bill will offer to Scotland’s shop
workers and the improvement that it will bring to
their quality of life. I am sure that shop workers
throughout Scotland will thank Karen Whitefield for
the efforts that she has made on their behalf.
Presiding Officer, I should probably have
declared an interest at the beginning of my speech
as a member of the Union of Shop, Distributive
and Allied Workers.
The Deputy Presiding Officer: Just do it now.
Mrs Mulligan: I have done so.
When I first came to Scotland many years ago to
work in retail, stores closed for two days at
Christmas and two days at new year. We always
sought to give an extra day with either of those
holidays. How times have changed. Today, we
need legislation to protect even one or two days.
That shows the changing society in which we live,
where shops are now very much 24/7 operations.
The people who work in retail have been at the
sharp end of that change.
I recognise that there have been many views on
the bill from different groups, including businesses,
shop workers and those who look at the way in
which the economy as a whole is being
developed. I must say that I was somewhat
reassured to see the Conservative party return to

Some 250,000 people are employed in the retail
industry in Scotland. They deliver a service that is
first class, courteous and professional. Their work
adds to Scotland’s reputation and, by encouraging
people to return to Scotland, they boost our
tourism trade. As John Swinney said in the stage 1
debate—I am sorry to see that he is not present at
the moment—tourism in Scotland will not collapse
because the large stores are closed on Christmas
day and new year’s day. He was right on that.
However, the bill will improve the quality of life for
many shop workers.
This is not a shopaholics anonymous meeting,
but I feel the need to confess. I like shopping.
However, I do not feel that it is essential to shop
365 days a year; 363 days a year will do. I know
that many essential workers work on Christmas
day and new year’s day and I offer my heartfelt
thanks to them. However, big shops such as
Marks and Spencer and Tesco do not provide
essential services. In response to Mr Davidson’s
earlier comments, I recognise that those who work
in the pharmaceutical industry are involved in work
that is probably essential, but that is not a good
comparison. Let us compare apples with apples.
If stores start to open, other services will be
needed—refuse collectors and public transport
providers, to name but two. Without legislation,
Christmas day and new year’s day risk becoming
just like any other day. That would be a sad thing
and I do not think that many people want it.
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The Scottish Executive will be held to account to
ensure that the voluntary code is kept to. I do not
doubt the genuine reassurances that the Minister
for Justice has given us this morning about how
we will proceed if people do not adhere to the
code. I believe that she recognises the difficulties
in enforcing the voluntary code and I hope that she
will look at measures to ensure that we overcome
the subtle pressures that are put on workers at
Christmas and new year. For the sake of shop
workers in Scotland, I hope that her confidence in
the voluntary code can be carried forward.
I understand that we need a strong economy in
Scotland and much has been said about the risk
that we would run if we support the bill today. I
understand that a strong economy is for the
benefit of everybody in Scotland, but more
particularly for the most vulnerable in our
communities. That is probably why I am in the
Labour Party and not the Scottish Socialist Party. I
recognise that shop workers are among the more
lowly paid workers and more vulnerable people in
our community. Anything that we can do to protect
them is right. Karen Whitefield’s bill goes some
way to offering them protection, which I hope will
apply to both Christmas day and new year’s day.
11:12
The Minister for Justice (Cathy Jamieson): I
congratulate Karen Whitefield on all the work that
she has done on the bill over an extended period
and in putting the case for how we should protect
vulnerable retail staff from having to work on both
Christmas and new year’s days. We heard from
Mary Mulligan about the important principles that
underpin the bill and its aim to prohibit large shops
from making retail sales on what I have described
today as two of our most important public holidays
in order to protect the special nature of those
holidays in the Scottish calendar and to promote
family life.
As I said earlier, we did not hesitate to support
the proposals as they concern Christmas day.
Many retail staff already work long hours at that
time of year. We know that many retail staff, not
just those who work in the shops but those who
work in distribution and behind the scenes, have to
work at weekends when their children and other
family members are at home and increasingly,
many of them have to work late into the evening or
indeed during the night. Christmas is a precious
time that is set aside for spending with their family
and friends, rather than with their colleagues or
boss, however much they might get on. We
already have what could be described as pretty
liberal trading hours. The vast majority of large
retailers close on Christmas day and there has
been no indication that people want to move away
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from that position. The Parliament need not
hesitate in formalising that position through the bill.
I have outlined some of the issues about new
year’s day. I welcome the fact that the Parliament
has expressed clearly that it accepts our
amendments to the bill that will ensure that we
develop the work that I promised. Karen Whitefield
and Mary Mulligan have recognised the issues for
Scottish tourism and hogmanay in particular, and I
know that they will want to work with us as we
develop the research and other assessments that
require to be done. We need to balance Scotland’s
wider economic interests with the need to look at
the social impact of trading hours.
I restate what I said when we debated the
amendments—I do not think that anyone should
be coerced or pressurised into working on new
year’s day. I expect those in the retail sector to
take the appropriate steps to ensure that if they
decide to open—the vast majority of the large
stores have no intention to do so and do not wish
to open at this stage—nobody will be coerced to
work; if there is any evidence that that has
happened, we will certainly want to know about it.
The Parliament has amended the bill to give us
time to explore the matter further before enforcing
a ban on new year’s day trading. It is important to
make it clear again that it is our intention to report
to Parliament on the impact of new year’s day
trading on 1 January 2008. That report should
contain
whatever
evidence
independent
researchers are able to obtain, a report on the
consultation and a recommendation on whether a
ban on new year’s day trading is required to be
commenced. We would have to report back to
Parliament our reasons for that recommendation,
which could and should be about issues of
principle as well as of perception; it will not be a
simple arithmetical exercise. I expect and hope
that USDAW will be involved in that, as well as the
Scottish Retail Consortium and the various other
players in the industry, to ensure that we get the
right mix of information so that those who might be
vulnerable to being put under pressure are
protected.
Everyone involved in raising awareness of the
issue and in campaigning for it can be proud of
what they have achieved. At decision time, we will
pass a very important bill that not only adds value
and protection in certain circumstances for some
of our workers, but highlights some of the other
issues about social responsibility, in both the retail
sector and wider industry, that this Parliament and
future Parliaments would do well to consider in
more detail. We have heard some impassioned
speeches and contributions on that subject.
We must ensure that we balance the needs of
families—the work-life balance—that are important
to everyone with the wider needs of industry. That
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message has come through loud and clear and I
am sure that those in the retail sector who run the
large stores will hear it. I hope that they hear being
expressed very clearly today the will of Parliament
on what is expected; that they will comply with it;
and that we will be able to gather positive
evidence that they have actively involved their
workers in reaching solutions rather than creating
problems.
11:17
Jim Mather (Highlands and Islands) (SNP):
The SNP intends to support the bill as amended
by the Executive and we echo much of what the
minister has said. However, we recognise that the
amended bill is a compromise that seeks to
balance family and cultural values, modern
employment terms and conditions and economic
reality. The bill recognises the interests of
employees, visitors, business, Government and
the brand image of Scotland as the new year
capital of the world, in Edinburgh, Glasgow and
the Highlands and Islands, especially when we are
on the cusp of the 2009 year of homecoming,
which I hope that the Parliament and this country
will seek to make an annual event rather than just
a one-off.
We believe that the amended bill deserves our
support. We are particularly persuaded that the bill
and its amendments offer an opportunity to ensure
a sensible balance between the competing
pressures of spending time at work, enabling
people to earn and trade, and having the time to
celebrate and relax with family and friends.
We recognise that the bill is far from perfect and
look forward to a time when Scotland has the
power to create more economic vibrancy,
increased job opportunity and higher living
standards. However, the bill and the amendments
bank the status of the Christmas day holiday,
protect our tourism economy and bring important
issues into clearer focus.
The bill exposes our lack of economic powers
and our lack of power over employment law, which
could make Scotland a better place and give us
the makings of a social contract that would see
issues such as those in the bill fed into a wider
framework such as has rewarded countries such
as Ireland over the piece. In addition, the bill
process has established that the Parliament
cannot solve the problem of workers’ rights, low
pay and poor terms and conditions by damaging
our tourism sector and giving comfort to our
international competitors, especially in the
absence of evidence. Such a strategy or law
would send the wrong signals about Scotland
internationally. It would be the wrong solution,
because it would risk bringing to bear many
adverse unintended consequences on Scotland.
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Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): If Scotland and the Parliament
had those powers and if Scotland found itself in
the unfortunate position of having Mr Mather
responsible for such decisions, would he make
more holidays legally enforceable? Would he
increase the minimum wage?
Jim Mather: The member would find that there
would be an enlightened social contract. For
example, we are watching with great interest what
is happening in Ireland, which has just announced
“Towards 2016”, an update of the social contract
on which its success since 1986 has been based.
That framework is backed by real money, and the
Irish are putting in place a national development
plan that works in concert—
Bristow Muldoon (Livingston) (Lab): Will the
member give way?
Jim Mather: Let me answer the first question.
Under the national development plan that the Irish
are putting in place, and which forms the physical
framework for delivering the social contract, €184
billion will be spent over a six-year period.
Bristow Muldoon: Will the member give way?
The Deputy Presiding Officer:
member is in his final minute.

No.

The

Jim Mather: That is equivalent to £20 billion a
year—or two thirds of the money available under
the Barnett formula—for six years. Having that
kind of proper structure and framework will build
Ireland’s economic muscle, make the social
contract real and meaningful and allow the country
to move forward with genuine cohesion without
needing Elastoplasts such as this bill. It will also
deliver long-term economic growth that far
surpasses ours; after all, while we express delight
at 2.3 per cent economic growth, Ireland this year
is sitting with 6 per cent. In the midst of the current
global boom, even 6 per cent is pretty mediocre.
Accession states such as Estonia are scoring 11.6
per cent.
We in Scotland have to get real and work
together to lift living standards. It is an absolute
disgrace that a third of people in work in this
country earn less than £6.50 an hour. We will be
able to fix that only by creating an economy that
runs itself effectively.
We support the amended bill.
11:21
Murdo Fraser (Mid Scotland and Fife) (Con): I
will try to return to the subject that we are
supposed to be debating. I commend Karen
Whitefield for her efforts on this member’s bill;
even though I disagree with much of its content, I
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know that she has put a lot of work into it and that
it has taken up a lot of her time.
However, the bill’s passage through Parliament
has been a sorry tale of Executive confusion. It is
clear that, from the outset, the Executive has been
in difficulty, and it has simply failed to provide
leadership or set a clear line. That was summed
up in the bizarre and sorry situation of
amendments being lodged, but not moved, by the
Executive during stage 2 consideration of the bill
by the Justice 2 Committee, convened by my
colleague Mr Davidson.
Today the Executive has lodged a number of
manuscript amendments, presumably because it
cannot agree what position to take, but its sorry
compromise is simply a fudge designed to win
support from Labour back benchers. We are left
with the rather unfortunate impression of an
Executive that is in the pocket of the trade union
lobby.
Jeremy Purvis: Will the member clarify a point?
Mr Davidson had to move certain Executive
amendments at stage 2, but it was not incumbent
on him then to vote against them. However, the
Conservatives voted for those very amendments
this morning. Mr Fraser talks about bizarre events
during the committee’s stage 2 consideration, but
why did the Conservatives oppose those
amendments then and support them at stage 3?
Murdo Fraser: If the Executive is not even
prepared to move its own amendments, it can
hardly expect other members to support them at
committee.
Jeremy Purvis: I am talking about the way that
the Conservatives voted.
Murdo Fraser: I am sorry, but Mr Purvis should
not try to shift the blame for the situation.
The trouble with the bill is that it tries to deal with
two separate and distinct issues. I have no
problem with the principle of protecting Christmas
day—although, as I have pointed out before, there
is no evidence base to suggest that we need
legislation to do that at this stage. I accept that
legislation might be required on this issue in
future, but at the moment there is no evidence that
shops are prepared to open on Christmas day.
The position with new year’s day is quite
different. As we heard, there is clear demand from
the retail industry and bodies such as
VisitScotland for shops to open on new year’s day.
That is part of the tourist market. Simply to pass
the bill without amendment, which would have
prevented large shops from opening on new year’s
day, would have had a detrimental effect on the
economy.
The bill is inconsistent. For example, although
the member intends the legislation to protect
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workers’ rights, it does nothing of the sort. All it
does is to prevent shops above a certain size from
opening their doors to the public. Of course, many
people work in shops when they are not open to
the public. Moreover, why should those who work
in small shops not have the same protection
afforded to those who work in large shops? Why
should we offer protection only to shop workers in
large shops and not to those who work, for
example, in the hospitality industry, for which
Christmas day and new year’s day are among the
busiest times of the year? The bill is arbitrary, not
properly thought out and riddled with flaws and
inconsistencies.
The Executive keeps telling us that its top
priority is growing the economy. However, this bill
is a test of the balance between economic growth
on the one hand and the lobbying power of the
trade unions on the other. In deciding to lodge its
compromise amendment, which puts the interests
of the trade union lobby before the interests of
economic growth, the Executive has made the
wrong choice and come down on the wrong side
of the debate. This is a sad and sorry tale, and we
will not support the bill.
11:26
Margaret Smith (Edinburgh West) (LD): I
thank Karen Whitefield and Mary Mulligan for their
work on the bill. The fact that we have reached
this point is a testament to their hard work and
dogged determination. I also thank the convener,
members and clerks of the Justice 2 Committee
for their work; all those who gave evidence to the
committee; and the many hundreds of members of
the public and USDAW members who have done
a good job of contacting MSPs and drawing their
attention to this very important issue.
I am sorry that John Swinburne has left the
chamber, because I want to respond to his
intervention on Karen Whitefield. As some
members know, I was working on new year’s day;
I was raising money for local charities by madly
throwing myself into the River Forth. I should take
this opportunity to thank everyone in the chamber
who sponsored my efforts. I am happy to do the
same again next year and, indeed, members
might give me even more money if I drag John
Swinburne in with me.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I acknowledge the member’s point—and
appreciate her cheek at attempting to raise funds
for charity at such an early stage. However, I am
sure that she will agree that her efforts were
voluntary and could hardly be called work.
Margaret Smith: Well, they felt like work.
I welcome the position that we have reached
with the bill and, for the reasons that I mentioned
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earlier, I am pleased that the amendments on new
year’s day have been agreed to.
This is all about choice. I accept that many retail
workers, many of whom are women, receive low
pay. However, I feel that workers have the right to
choose to work if they might get time and a half,
double time or triple time for doing so. Indeed,
they might well feel that it is the right thing to do
for their family or their circumstances. Other
members have highlighted certain inconsistencies
about the new year’s day issue, but I have already
expressed my views on the matter, which concern
the tourism industry.
Murdo Fraser cannot say that the bill puts the
Executive in the pocket of the trade unions. This is
not about being in anyone’s pocket; it is about
trying to balance the views, needs and rights of
various interests, including workers, employers,
the tourism industry, the retail sector—and,
indeed, Scotland’s public—to find the best way
forward. One constant problem in dealing with the
bill has been the lack of data, and it would have
been a leap in the dark to have gone forward with
the new year’s day proposals.
That said, the Parliament is sending out the
important message that we feel it is important for
shop workers to spend time with their families. As I
said earlier, I know from members of my family
that there is pressure on workers to work over
Christmas and new year, and it is not always easy
for someone to say no to an employer.
The bill seeks to give statutory underpinning to a
voluntary approach. We can introduce legislation
in the future if we decide that that is necessary.
The amendments to the bill are based on a
commonsense and fair approach and they
demand and deserve a fair, commonsense
response from key players, particularly those in
the retail industry. The way forward is in their
hands. The message is clear: the Parliament can
and will move to act if they do not take seriously
their social responsibilities in respect of new year’s
day.
We believe that the amended bill is the right way
forward and I hope that the Parliament will support
it.
11:30
Cathy Peattie (Falkirk East) (Lab): I thank
Karen Whitefield and all the folk who have
supported the bill, organisations such as USDAW
and the Scottish Trades Union Congress, and the
hundreds of shop workers who have written to me
and to members of all parties.
The arguments against the bill are short sighted,
particularly those that are motivated by profit.
People have only so much money to spend and if
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they do not spend it all in the January sales—
which, of course, start on boxing day—I am sure
that they will manage to save it until a few days
after new year. People do not want to shop on
Christmas day or new year’s day. We need only
remember the seasonal siege mentality that takes
hold of people on every shopping expedition just
before Christmas or new year, when they fill up
their trolleys with enough to keep their families
going for at least a month so that they do not have
to go back out to the shops.
If one big store opens, it puts pressure on other
stores to open, on workers to work and on
consumers to consume. Surely it is not too much
to seek to allow people to have a day off at
Christmas and a day off at new year. The bill is
about giving shop workers—who are mainly lowpaid women—a day off. To the big stores that
want to open, I say, “Give it a rest.”
The tourism argument has been made but,
frankly, we have heard a lot of nonsense on that
subject. Do people honestly think that visitors
come to Scotland for new year to go shopping?
People come to Scotland for hogmanay to
experience our culture and our music and to enjoy
simply being in the country over new year. Our
celebrations are famous throughout the world. We
have given the world a theme song for new year—
“Auld Lang Syne”—and the wee dram, which is
also associated with the event. Many people come
to Scotland to join in the festivities. At that time of
year, our hotels are full of people who want to
experience new year.
In 2006, many members of my family came up
from Manchester to see Scotland at new year. I
can tell Margaret Smith that Princes Street
gardens were hotchin with people. As we walked
round Edinburgh, we came across loads of
families. One shop was open, but when I looked
through the window, I saw that there were only two
people in it. People did not want to shop; they
wanted to enjoy Scotland at new year. We have
something very special.
Jeremy Purvis: What protection would it be
appropriate to give to all the hotel workers who
work over that busy period?
Cathy Peattie: It is important that no workers
should be forced to work. The Parliament could
perhaps think about how to protect hotel workers
and so on in the future, but it is clear that the bill is
about shop workers and the people who support
them. It is an important bill.
Christmas and new year are part of our culture
and a time for families and friends to come
together. The Parliament supported the creation of
a public holiday on St Andrew’s day. The fact that
some members cannot defend the right of workers
to have new year’s day off makes me almost lost
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for words. I ask all members to support the bill at 5
o’clock and to send out the message that Scotland
respects the workers who keep our trade going
every day of the year.
11:33
Mark Ballard (Lothians) (Green): I join other
members in commending Karen Whitefield and
Mary Mulligan for all the work they have done to
progress the bill through the parliamentary
process. We will certainly support it tonight.
However, I am disappointed that, at this late stage,
we have ended up with only half a bill. I agree
strongly with Colin Fox that it is in relation to new
year’s day that the immediate threat lies. We have
missed an opportunity to draw a legislative line in
the sand. Secondary legislation, which is what
agreement to amendment 2 has left us with, is a
poor way to draw such a line in the sand.
We cannot bind the hands of any future
Executive, but I hope that any expansion of new
year’s day trading will be met with a statutory
instrument, as laid out in the amended bill. The
STUC was right to highlight in its evidence that
there is genuine danger that new year’s day and
Christmas day will develop into normal trading
days. Cathy Peattie was correct to say that we
should give consumerism a rest for at least a few
days a year.
The exemption for small-format stores is crucial
to ensure the availability of items such as bread,
milk and batteries, which are essentials for
beleaguered parents on Christmas day, but the
same argument does not apply to large retail
stores such as those on Princes Street and it
applies even less to out-of-town shopping centres.
Mr Stewart Maxwell (West of Scotland) (SNP):
Will the member give way?
Mark Ballard: No. I am sorry, but I am just
coming to the end of my speech.
There is a clear difference between small-format
stores and large retail outlets and I think that the
bill strikes the right balance on that. Despite the
last-minute amendments, which will stop the bill
doing much of the important work that it could
have done, we will support it.
11:36
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I am pleased to have the opportunity to
express my support for Karen Whitefield’s bill. Like
other members, I congratulate her on all the hard
work that she has put in over the past three and a
half years, in which she has been ably supported
by her USDAW colleague Mary Mulligan.
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I am sure that Karen Whitefield will not mind if I
say that the bill belongs to a much wider group of
people—the
thousands
of
shop
workers
throughout Scotland who have offered their
support for it. I have no doubt that many members
have been contacted through the postcard
campaign. The bill has been adopted by many
church groups and voluntary organisations, which
have supported Karen Whitefield’s call for the
special nature of Christmas day and new year’s
day to be preserved in a small way by ensuring
that large stores are not allowed to trade on those
days.
The criticism has been made that the bill
suggests that we are in the pocket of the trade
unions, but USDAW should be held up as an
example of a trade union that works actively for its
members and which promotes their interests. That
is something that we should all be willing to
support.
The consultation process provided strong
evidence of widespread support for the proposed
measure.
Ms Sandra White (Glasgow) (SNP): Cathie
Craigie says that the evidence shows widespread
support for the bill. Will she clarify why, under
amendment 2, more evidence taking will be
necessary, which I assume is the position that we
will all vote for at decision time at 5 o’clock?
Cathie Craigie: I refer Sandra White to the
Justice 2 Committee’s report, in which it
acknowledged that more evidence might need to
be taken. I am happy to accept that.
Although members of different parties have
different views on whether the bill is necessary, it
has received huge support from ordinary members
of the public. Shoppers—including Karen
Whitefield, who has publicly admitted to being a
shopaholic—feel strongly that shop workers, who
are mainly low-paid women, deserve to have a
guarantee that they can have off the two days in
question. With the exception of a minority of
members, that is something we all support.
We have heard that the Scottish Retail
Consortium and retailers in general oppose the
bill, but that is not true. Many large retailers have
offered their support for the bill because they want
there to be a level playing field on Christmas day
and new year’s day. They do not want other large
companies to pressure them into breaking their
code and opening on new year’s day.
Do I have four minutes for my speech, Presiding
Officer?
The Deputy Presiding Officer: As Mr Ballard
took only two minutes, I will give you another
minute.
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Cathie Craigie: Thank you.
The key issue about the bill is that it does not
seek to revolutionise what we do over the festive
period. It does not seek to put restraints on the
retail sector; it seeks to protect the convention that
we have had for a number of years—that large
stores should not open on Christmas day and new
year’s day. In fact, as Karen Whitefield said in
speaking to the amendments, the bill seeks to
retain the status quo.
I ask all members to consider, when they vote at
5 o’clock, the positive impact that the bill would
have on the quality of life of shop workers and
their families during Christmas and the festive
period. I also ask members to consider the impact
there would be on other services if new year’s day
became just another day. If that happened, we
would need all the workers who are out on the
other days of the year to provide the real
services—to provide bus services and to pick up
litter in the streets. We would also need more
emergency service workers on duty, who give their
time at Christmas and new year when we are
enjoying ourselves. I ask members who have said
that they might not support the bill to have another
think and to consider the wider implications that
not passing the bill would have.
11:41
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I am pleased to support the bill,
and I am pleased that more shop workers will be
able to enjoy new year’s day as a holiday. I
recognise the great amount of work that members
from all parties have put into the bill. We have had
an extremely interesting debate this morning.
I will make one specific suggestion to the
minister, which I do not think has been made thus
far. When he spoke to the amendments, Stewart
Maxwell focused on the need to obtain evidence to
inform the decision that ministers will make, as is
referred to in amendment 2. The minister has said
that, as part of that evidence-taking process, there
shall
be
consulted
large
shops,
their
representatives and
“such other persons as the Scottish Ministers think fit.”

Many members have alluded to the fact that
pressure on workers can come in subtle forms.
Pressure can be exerted without any explicit
statement being made that a worker should work
at a particular time on a given day. To get full
evidence, would it be appropriate for the workers
in shops that are open on new year’s day to have
the opportunity anonymously to provide a
statement of how they feel about working on that
day? I think that that would be a method by which
genuine evidence could be obtained.
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Like other members, I believe that the vast
majority of people would like to enjoy new year’s
day as a family day and a holiday, away from the
commercial pressures that put so much strain on
families, especially families who do not have very
much money coming in. I think that the vast
majority of shop workers want the day as a
holiday, but there may be a small minority who
might like to work for, perhaps, a half day. I am
thinking of younger people.
Cathie Craigie: Some of my colleagues were
nodding in agreement when Fergus Ewing was
commenting on the commercial pressures. If we
gave in to what he suggests, the pressure would
be on the people who say that they do not want to
work. The pressure on the work force to work and
on companies to open their stores would continue.
Fergus Ewing: I have a lot of sympathy with
that view. My main point is that, as part of the
evidence-taking process, we should ensure that
we do not omit to consult the workers as well as
the representatives of the businesses. In
consulting them, it is right that we ensure that they
have the opportunity to give their views under the
cloak of anonymity. Perhaps they can do so
directly to the minister, rather than through their
employer. I think that that would be sensible.
Nevertheless, a small minority of people may
want to work at a time when they would be paid
overtime or double pay. We should recognise that.
Karen Whitefield: Will the member give way?
Fergus Ewing: I have only one minute left. I am
sorry.
Many arguments about tourism have been put
forward. I agree with what John Swinney said in
the debate on the amendments. The tourism
industry will not collapse if shops are closed on
new year’s day—but I want to know the views of
those in the tourism industry. They need to be
more specific and give more evidence than they
have so far on the impact of the bill on tourism.
There are also inconsistencies in relation to the
hospitality and retail industries. In the Aviemore
centre, for example, a retail unit is part of a
complex of hotel premises. What is the difference
between a worker in the retail premises and a
worker in the hotel? I want to know the impact of
the bill on the Aviemore centre, which offers an allround facility for tourists who come to Scotland for
many reasons, one of which might be to do a little
bit of shopping. We must hear to what extent there
is evidence that that is an important factor.
For those reasons, I welcome the minister’s
approach. I hope that she will respond to my
suggestion in her closing remarks.
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11:46
Mr Charlie Gordon (Glasgow Cathcart) (Lab):
Having had to work on Christmas day in the
construction industry and, later, on Christmas day
and new year’s day in the railway industry, I
identify with workers who do not want to be forced
to work on those days. The bill is well intentioned,
and I congratulate Karen Whitefield on the way in
which she has pursued the issue.
The United Kingdom has a culture of long
working hours compared with other countries, and
I am pleased that the Labour Government at
Westminster is currently consulting on a proposal
to increase the number of public holidays from 20
to 28, benefiting some 400,000 workers in
Scotland. I am sorry if Mr Mather finds that fact
confusing. I am taking the opportunity of the
consultation around that proposal to advocate
personally that employers in all industries should
show that voluntary rostering of staff has been
tried first when trading on any public holiday is
regarded as necessary.
When I was a shop steward in the railway
industry, I helped to persuade local management
to arrange rosters of volunteers on Christmas day
and new year’s day when there was a service.
There was usually no shortage of volunteers.
People had a variety of reasons for volunteering,
but there were obvious incentives in the form of an
enhanced pay rate and time off in lieu.
Karen Whitefield: I wonder whether Mr Gordon
is aware of the understandable concern among
many shop workers, who have seen their terms
and conditions change, that, if new year’s day is
just like any other day, they will not get an
enhanced rate of pay. That is what has happened
on Sundays—the offer of enhanced pay has not
been followed through.
Mr Gordon: Yes. If that trend continues, it will
be outrageous. The Westminster Parliament, as
well as the Scottish Parliament, has a
responsibility to protect workers’ rights from
erosion. It is absolutely clear to me that, not just
on Christmas day and new year’s day, but on any
public holiday, voluntary rosters are preferable and
practicable. I say that from my own experience.
I accept and agree that most people should
have the day off on Christmas day. Those who
must work on that day should, preferably, be
volunteers. There is no desire among retailers to
trade on Christmas day, and the level of tourism
on that day is negligible. Hotel occupancy in the
city of Glasgow on Christmas day is around 18 per
cent.
There are some 19,000 tourists in the city of
Glasgow on new year’s day and hotel occupancy
is around 90 per cent. The most recent survey, in
2004, indicated that 56 per cent of those 19,000
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tourists cited shopping as the main reason for their
visit. Glasgow city centre is not just a shopping
mall; it is an interesting place with lots of
interesting architecture and excellent restaurants.
Given an average spend of £116 per head, the
potential loss of trade to Glasgow retailers would
be about £1 million.
There is therefore some, although not much,
evidence from Glasgow to justify the Executive’s
precautionary approach in its amendments and its
desire to leave the door open for more evidence
gathering. The issue is not about being pro
shopping per se—personally, I regard the term
“leisure shopping” as an oxymoron—and neither is
it about being pro business per se. We should be
pro workers and pro jobs, because full
employment is our overarching objective.
11:50
Colin Fox (Lothians) (SSP): Like other
members, I congratulate Karen Whitefield on her
bill and on raising important issues in the
Parliament in the past couple of years.
We are discussing the bill today because our
biggest department stores have for the past three
years opened on new year’s day—because there
is money in it for them. We are here because there
is clear evidence that their staff—the vulnerable
retail staff so many members like to talk about
when we discuss the issue—are being coerced
into working on new year’s day. I predict that, as a
result of the Executive’s amendments today, not
only will that continue, but new year’s day 2007
will be far busier than it was this year and far more
stores will be open. In effect, the Executive has
given the green light to employers that want to
open.
When retail traders open on new year’s day, that
puts pressures on other sectors to open. Who
here has not noticed that the tourism industry has
been desperate for our tourist attractions to open,
for the same reasons as it wants our department
stores to open? The industry wants Edinburgh
Castle and other attractions in Edinburgh to be
open. Pressure will be brought to bear on public
transport. Charlie Gordon rightly talked about
trains. There will be a need for more buses and
trains, so more bus and train drivers will have to
work to get people to and back from the stores.
Local authority staff, such as parking attendants
and car park workers, will also be required to
work. In other words, the retail sector will become
the Trojan horse for a wider cultural change.
The impact on Scottish cultural life of new year’s
day becoming just like any other day will be
widespread. In its evidence, the tourism industry
overlooked the grave danger of strangling the
goose that lays the golden egg. People come to
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Scotland for a unique experience at new year and
hogmanay. By making the experience the same as
what they can get in New Orleans, Beijing or
Auckland, we will lose the imperative for people to
come here.
The Scottish Socialist Party has supported
Karen Whitefield’s bill throughout the process. We
are proud to work with USDAW and the Cooperative movement in supporting it. I fear that the
amendments that were passed earlier this morning
have rendered the bill, on which Karen Whitefield
has
worked
for
four
years,
absolutely
meaningless. The minister made a plea to
employers to consider their corporate social
responsibility, but if employers took their social
responsibility seriously we would not need a trade
union movement. The fact is that employers do not
take their corporate responsibility seriously. That is
why we are considering the bill. The minister
should not talk to us about employers’ social
responsibility just weeks after the debate on
Farepak. The minister should tell that to the
workers who used to work at Solectron or NCR, or
to those who have lost their jobs in Irvine. The
Employers’ interest is to make profit. The
minister’s threats to employers and all she says
about a code are so much hot air.
Murdo Fraser could not have been more wrong
when he said that Labour and the Executive are in
the pocket of the trade unions. I do not know
whether his tongue was in his cheek, as he sits a
long way from me in the chamber but, to be frank,
the reverse is true. The Labour Party has not been
comfortable with the bill from the beginning, which
is why it has taken a view on it only this morning. It
is trying to face two ways at once—it is
electioneering and appealing to vulnerable retail
workers, but it jumps to attention when the
Confederation of British Industry speaks.
After the stage 1 debate on the bill, a
representative of the CBI appeared quickly on
television to say that it did not like the bill and did
not want it as it would restrict trading. As far as I
am concerned, the CBI’s complaint that trade will
be restricted is behind the amendments that the
Executive lodged for stage 3.
During the debate on the amendments, one
Labour member—I think it was Susan Deacon—
expressed her discomfort, which I am sure other
Labour members share, about the fact that we are
considering an employment bill that is dressed up
as a trading bill. They know fine well that the bill
deals with a Westminster issue—employment—
but that if it were considered at Westminster it
would not have a chance in hell of being passed
because Westminster would not support improved
employment rights for trade unionists.
Cathie Craigie let the cat out of the bag when
she warned Jim Mather that the big retailers are
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not against the bill—they are not against it now,
because they are behind the Executive’s
amendments. Those amendments are a sell-out of
vulnerable trade union members and vulnerable
retail staff, who looked to the member’s bill in the
Parliament for help and assistance, but who have
been left standing on their own.
11:55
Mr David Davidson (North East Scotland)
(Con): Members seemed to have forgotten that
nobody is forced to go shopping and that it is a
matter of choice for individuals. It should also be a
matter of choice for business owners to decide
whether there is a market or public demand. They
would then have to negotiate with their staff, as
they do currently.
Bristow Muldoon: Will the member give way?
Mr Davidson: Not at this time.
Jeremy Purvis asked why I moved the minister’s
amendments at stage 2 and then voted against
them. As I said earlier, the answer is simple: I
voted against them because the minister did not
have the courage to support her own
amendments.
Cathy Jamieson: I was not there.
Mr Davidson: Sorry. The deputy minister would
not move them on the minister’s behalf. The
Scottish Executive fudged the issue and left it to
the last minute—today—to produce something.
As Jim Mather and Murdo Fraser said, the issue
is about a compromise. Good legislation often is a
compromise, but the bill will not do anything at all
if it is passed with the amendments that have been
approved today. Colin Fox was right that the
tourism industry wants facilities to open when
people are here and wish to use them. It is strange
that we have had a debate about protecting
workers in shops of a certain arbitrary size and in
a certain arbitrary type of business when there is
no protection at all for the vast majority of people
who work on new year’s day, such as hospitality
workers. I could go on and on, without even
mentioning those who do essential work, such as
people in the health service. The bill is flawed in
principle, because it cherry picks one type of
business to get the measure agreed to.
The minister talked about retailers’ social
responsibility. Is that not proof that it should be for
employers to trade and to deal favourably with
their staff, in consultation with them? The evidence
that the Justice 2 Committee received was clear
that some people want to work. For example,
many students want to work because of the extra
money. If people want to work, why should they be
deprived of that opportunity? Why should a
business be denied that opportunity if it thinks that
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a market exists? As Charlie Gordon rightly said,
the issue is about employment and job creation.
Our economy needs to grow, because it is not
doing terribly well and has not done so for the past
eight years under the Liberal-Labour pact.
Cathie Craigie said that some stores support the
bill. That is their choice. All that I have ever argued
is that businesses should have choice. If stores
support the bill, they do not have to open, because
nobody will force them. However, if they want to
open, they should have that choice.
Cathy Peattie said that we need to expand the
measures in the future. She seems happy to go
down the route of not allowing hospitality workers
to work on new year’s day, which I find staggering,
when the hospitality industry is part of the
attraction of coming to Scotland.
Many issues have been discussed today, but the
bill fails to grasp one point, which is that if there is
no trade, no businesses will want to open.
Businesses respond to public demand. The
minister is allowing that to carry on, which in a
sense I welcome. However, I would like the
minister to tell us how she will use her powers if
she gets them today. Trade is about satisfying
public demand and wealth creation. Wealth
creation leads to taxation, without which we would
not have public services.
11:59
Mr Stewart Maxwell (West of Scotland) (SNP):
The debate has been interesting. It was certainly
interesting being a member of the Justice 2
Committee as it considered the bill, given the
competing demands and views of the large
number of witnesses from whom we heard.
I will talk about workers being coerced into
working. I used to work on Christmas day because
my father coerced me into working in his small
business—so the issue of whether workers are
coerced into working is not always as black and
white as we sometimes think. That may be a
tangential and amusing point, but the important
point is that workers in small stores often have
fewer rights and less opportunity to defend
themselves than do workers in large stores. The
bill refers only to large stores, but there are issues
to do with the rights of workers in small stores and
their ability to defend themselves against
employers who can be keen to exploit their
th
workers to the n degree.
I do not believe that people have any appetite
for shops to open on Christmas day. Despite its
flaws, the bill has been improved by the
amendments that we have agreed to this morning.
I do not want either Christmas day or new year’s
day to become normal trading days, and I do not
believe that anybody really does. However, we
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now have a much more sensible balance between
the competing demands on those days.
Murdo Fraser and Colin Fox cannot both be
correct in their respective assertions that the trade
unions and big business have won. Either only
one of them is correct or, more likely, neither of
them is correct.
Christmas day and new year’s day are very
different. Throughout the passage of the bill,
Karen Whitefield has asserted that the days are
similar, but there is a big difference. Although, like
many others, I feel that business should be
allowed to trade as freely as possible, it should not
be allowed to do so at the expense of workers’
rights—which brings me on to one of the biggest
problems with the bill. Had this Parliament had
powers over employment rights, I do not think that
anybody would have introduced a bill on trading.
In effect, Karen Whitefield has spent a long time
building a square peg before trying to ram it into a
round hole. We all know the advert about the
product that
“does exactly what it says on the tin.”

That claim cannot be made for the bill. It is not the
member’s fault—she has done as much as is
possible using trading laws—but, given normal
circumstances and normal powers, I am sure that
she would have used employment laws.
The bill will ensure that certain shops in certain
circumstances will not be open for business on
Christmas day—and perhaps new year’s day,
depending on the evidence. Shops do not open on
Christmas day. I do not believe that they want to
open, and nobody would expect them to. New
year’s day, however, is different. In some parts of
the country, a limited number of shops open. They
do so because there is demand, and that usually
occurs in tourist centres. A reasonable argument
can be made for allowing that to continue, but only
if workers are willing to go in and work. I accept all
members’ comments about asserting the right of
workers to have those two days off if they so wish.
Fergus Ewing’s point about workers being able to
give evidence anonymously was worth while and
should be considered.
Tourist centres must be allowed to grow and
thrive, and we must not put unnecessary obstacles
in the way of economic growth. I am, therefore,
pleased that, at this late stage, we agreed to
amend the bill this morning. We can now pause
and consider the evidence relating to new year’s
day.
It has been claimed that the bill will guarantee
days off, but it will not really do that; it will only
stop trading. It has been claimed that the bill will
keep the days special for workers, but that is true
only for a minority of workers, and certainly not for
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those in small shops, in railway stations or in
airports, and not for workers in smaller Tesco
stores, although it is true for workers in larger
Tesco stores. Other members have pointed out
other anomalies.
The biggest problem from the start has been the
lack of robust evidence on both sides. However,
we can now move forward and consider evidence
on new year’s day trading. We can consider
whether trading will have an impact on our tourist
centres, on our economy and, in particular, on the
right of workers to have the day off and spend time
with their families. Today’s amendments have
inserted important provisions into the bill, and we
will support it at decision time.
12:03
Cathy Jamieson: I will start by referring to Colin
Fox’s speech. To suggest that the bill is
meaningless in the form that will be put to
members at decision time is to do a great
disservice to Karen Whitefield, to Mary Mulligan, to
USDAW members throughout the country, to the
Scottish Retail Consortium and to the industry.
Those people have worked to put forward the case
and arrive at a solution. Colin Fox should not
underestimate what we are doing in this bill. Both
Christmas day and new year’s day will be covered
in statute and there will be a real power.
The question was rightly asked about how the
minister would use that power. I hope that the
minister would use the power in the same way as
they would use any other power. If I were the
minister, I would—like any other minister—use the
power wisely. The minister would use the power
after taking into account the evidence that was
brought before them, and they would use the
power to advance the will of Parliament. Today,
we have heard clearly what the will of Parliament
is.
It was difficult to arrive at a consensus, because
there is a range of views. I see that David
Davidson has not managed to stay in the chamber
to hear my response to his comments. The reason
why the Executive did not argue a firm position at
stage 2 was, quite simply, because one had not
been arrived at. It is far more honest to say, “We
haven’t arrived at a firm position. There is still work
to do. Let’s go and do that work and come to a
conclusion,” than to pretend otherwise.
I heard Murdo Fraser’s suggestion that various
members were in the pockets of the trade unions.
That is quite an outdated view of the world, and
outdated language.
Cathy Peattie: On that point, does the minister
agree that it is important that the Scottish
Executive works alongside the trade unions in
Scotland and that the trade unions have just as
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important a role as the Confederation of British
Industry Scotland or any other stakeholder?
Cathy Jamieson: I absolutely endorse that
view. Throughout the bill process and the debate, I
have been at pains to recognise the work of
USDAW and the wider trade union movement in
introducing, supporting and helping us to refine the
bill and making the case for their workers. Murdo
Fraser and others talk about workers in the
hospitality sector and other industries. I might
have had a bit more sympathy with that if the
Tories had any track record of considering low pay
and of supporting workers in any industry, but they
do not.
It is important to recognise that we will put in
statute the fact that we can consider the legislation
in future on the basis of the evidence. I gave a
commitment earlier that the Executive will consider
new year’s day 2008—I appreciate that Colin Fox
was perhaps a year behind us when he mentioned
2007. I want to consider the impact of 2008 and
introduce a suitable report to Parliament.
One or two members seem to have a cosy view
of what it is like to work in a family business. I am
the only person in my family who has not worked
in the family business at some stage, and I know
that many of them work as many hours in the
week as I do as an MSP and a minister. We have
heard some strange views of the world from
members who have not had to deliver in that
context.
I am sorry that Fergus Ewing is not here to listen
to my response to his comments on anonymity. He
raised a point that has been raised directly with
me by USDAW members during the passage of
the bill. It is important that we gather evidence in a
way that allows people to remain anonymous, so
that they do not fear for their position in the
workplace. It is also important that we are both
proactive and reactive. We could simply sit and
wait for the evidence to come in, but that would
not be good enough. In order to assess the
economic and social impact, we must be proactive
and find a way of working with the trade unions
and the retail sector. I have been at pains to point
that out today.
USDAW has a strong record of campaigning. Its
influential freedom from fear campaign highlighted
the need to stand up for the workers in the retail
sector. I hope that everyone remembers that the
next time they go into a shop. They may be a bit
hard-pressed, they may be in a hurry and they
may not be all that pleasant to the shop worker
who serves them. As well as the people who
choose a professional career in retailing, many
shop workers are students or people who will
move on to other things. Everyone should
remember that the person they are not being
particularly pleasant to might be their dentist, their
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child’s teacher, their financial adviser or maybe
even their MSP in future.
12:08
Karen Whitefield (Airdrie and Shotts) (Lab): I
have a number of people to thank. The title
“member’s bill” is a bit of a misnomer, because it
takes a lot more than one MSP to take a bill
through the Parliament.
I offer my sincere thanks to those people who
have helped to get us to the point at which the
Parliament is ready to vote on the bill. I begin by
thanking all the staff and activists at USDAW for
their unflinching support. In particular, I thank John
Hannett, who has provided me with support and
guidance at all stages of the bill. Most important, I
thank the individual members of USDAW, because
they are who the bill is about. I thank those
members of the retail trade who are not members
of a trade union who campaigned, took the time to
contact their local MSPs and played their part in
the democratic process, which, after all, is the
reason the Parliament was established.
I also give special thanks to the members of the
non-Executive bills unit, particularly Rodger
Evans, whose knowledge and understanding of
the parliamentary procedures for members’ bills
proved invaluable.
I thank the members of the Justice 2 Committee,
even those I did not always agree with, for their
close scrutiny of the bill. I also thank all those who
gave evidence and ensured that all the arguments
were fully debated.
I should add my thanks to the Justice 2
Committee clerks, who ensured the smooth and
efficient passage of the bill through stages 1 and
2. Thanks also go to the clerks of the Finance
Committee, which also played an important part in
the process.
So many of my colleagues on the Labour back
benches have to be thanked, but I give particular
thanks to Mary Mulligan, a fellow USDAW
member, for her support and for the vital points
that she has made today and throughout the
process in supporting the bill and reminding us all
of the importance of promoting the protection of
Scotland’s shop workers and the special nature of
Christmas day and new year’s day. I cannot
mention every member of the back-bench Labour
group who supported me—there are too many of
them—but their support has been invaluable.
It is important to acknowledge where we have
come from. Colin Fox suggested that the bill is in
some way meaningless, and I take issue with that.
It is simply not the case. We might not be where
we wanted to be when we started this process, but
there was no consensus in the Parliament. If Mr
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Maxwell had had his way, the Parliament would
have voted down the general principles of the bill.
We made this happen and we made sure that,
while we might not have got everything that we
wanted, we have delivered for shop workers. I
assure the chamber and Scotland’s shop workers
that I will work with them and USDAW to hold the
Scottish Executive to account. They need be
under no illusion about that.
I should mention a couple of the contributions
that have been made. I am not surprised that Jim
Mather wanted to talk about other things. The
nationalists will take any opportunity to talk about
independence rather than concentrating on the
powers that we have today and the difference that
we can make to ordinary people’s lives.
I say to Murdo Fraser that I am not in the pocket
of any trade union, but I am proud to stand
shoulder to shoulder with any trade unionist in this
country, to work for the people who elected me
and to represent them by ensuring that this
Parliament delivers legislation that protects them. I
will never be ashamed of that.
This bill has come about because of the hard
work and campaigning of individual shop workers.
We are not on the wrong side of the argument.
Although the Executive might not have been as
quick to understand the issues as I would have
liked, it has finally come down on the right side.
Today, the Tories will be on the wrong side if they
vote against the bill.
Mark Ballard has been very supportive of the bill
and I am grateful to the Greens for their support.
However, I do not believe that because we have
not got everything that we wanted the position has
not changed. We have more than half a bill. It
might not be everything, but it is more than half a
bill.
As I have already said, I assure members that I
will work to ensure that the commitments given by
Cathy Jamieson are followed through. It is
important that the study begins now and that we
work together to examine what will happen next
new year. It is important that the Executive will
work with unions—USDAW in particular—in doing
that work. We should be constantly vigilant to
ensure that it is not tolerated or accepted for any
shop worker in Scotland to be coerced into
working, no matter how subtle the coercion, even
when it is done not by employers but by
colleagues who workers do not want to let down.
We need to be aware of the different forms that
subtle coercion can take and the need for the
Executive to take an innovative approach to
monitoring such difficulties.
We have moved some way and there is a choice
to be made, but it is not a choice between doing
good for business and doing harm, nor is it a
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choice between growing tourism and holding
tourism back. We have a choice between the
precious time that is spent with family and friends
and an unwelcome shift on the shop floor, which is
what we will get if we do not support the bill. We
also have a choice between preserving the
essence of two special days and creating another
two standard shopping days to add to the other
363.
I have said all along that the bill is a modest
ambition—it does not ask the earth of retailers. By
working in partnership, we can deliver for
Scotland’s shop workers. I hope that the bill will
retain the special nature of the two days. I hope
that tonight I can go out and celebrate not by
raising a glass in toast but by shopping—as many
members know, I like nothing more. I will be able
to do that because of the hard work and efforts of
Scotland’s shop workers.
I do not think that it is too much to ask that the
Parliament support the bill.
12:17
Meeting suspended until 14:30.
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Decision Time
17:02
The Presiding Officer (Mr George Reid):
There are up to eight questions to be put as a
result of today’s business.
In relation to this afternoon’s debate on the
economy and small business, if the amendment in
the name of Allan Wilson is agreed to, the
amendment in the name of Murdo Fraser will fall.
In relation to this afternoon’s debate on tackling
alcohol misuse, if the amendment in the name of
George Lyon is agreed to, the amendment in the
name of Nanette Milne will fall.
The first question is, that motion S2M-5436, in
the name of Karen Whitefield, that the Parliament
agrees that the Christmas Day and New Year's
Day Trading (Scotland) Bill be passed, be agreed
to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Finnie, Ross (West of Scotland) (LD)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Hyslop, Fiona (Lothians) (SNP)
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Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kane, Rosie (Glasgow) (SSP)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (Ind)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Sheridan, Tommy (Glasgow) (Sol)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Swinburne, John (Central Scotland) (SSCUP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
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Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Petrie, Dave (Highlands and Islands) (Con)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Smith, Iain (North East Fife) (LD)
Tosh, Murray (West of Scotland) (Con)
White, Ms Sandra (Glasgow) (SNP)

ABSTENTIONS
Gallie, Phil (South of Scotland) (Con)
Pringle, Mike (Edinburgh South) (LD)

The Presiding Officer: The result of the division
is: For 100, Against 17, Abstentions 2.
Motion agreed to.
That the Parliament agrees that the Christmas Day and
New Year’s Day Trading (Scotland) Bill be passed.
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Christmas Day and New Year’s Day Trading
(Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to prohibit the opening of large shops on Christmas Day and to
confer power to prohibit the opening of such shops on New Year’s Day for the purpose of retail
trading.
1

Large shops not to open on Christmas Day
No large shop is to open for the purpose of making retail sales on Christmas Day unless
it is exempted by section 2.

5

1A

10

Application of section 1 to New Year’s Day
(1)

The Scottish Ministers may, by order made by statutory instrument, provide that section
1 applies in relation to New Year’s Day as it applies in relation to Christmas Day.

(2)

An order under subsection (1) is to be made only if a draft of the order has been laid
before and approved by a resolution of the Scottish Parliament.

(3)

The Scottish Ministers may not lay a draft of an order under subsection (1) before the
Parliament in pursuance of subsection (2) unless, having consulted the persons
mentioned in subsection (4), they have laid before the Parliament—
(a) a report about the economic impact, and the impact on family life, of large shops
opening for the purpose of making retail sales on New Year’s Day; and

15

(b) a statement that they are of the view, having considered the matters in the report,
that the order should be made and setting out their reasons for being of that view.
(4)
20

The persons referred to in subsection (3) are—
(a) every council constituted under section 2 of the Local Government etc. (Scotland)
Act 1994 (c.39);
(b) such persons as appear to the Scottish Ministers to be representative of the
interests of those who carry on business;

25

(c) such persons as appear to the Scottish Ministers to be representative of those who
work in large shops; and
(d) such other persons as the Scottish Ministers think fit.
SP Bill 59A
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2

Exemptions
A shop is exempt from section 1 if––
(a) the trade or business carried on consists wholly or mainly of the sale of––
(i)

5

meals, refreshments or alcohol for consumption on the premises on which
they are sold; or

(ii) meals or refreshments prepared to order for consumption off those
premises;
(b) it is a registered pharmacy and is open solely for the purpose of the dispensing of
drugs, medicines or appliances on prescription;
(c) it is within a port, railway station or commercial airport;

10

(d) it is at a motorway service area; or
(e) the trade or business carried on consists wholly or mainly of the sale of fuel for
motor vehicles.
3

Offence
If section 1 is contravened—

15

(a) the occupier of the shop; and
(b) if different, the person responsible for controlling or managing the operations
carried on at the shop on the day in question,
shall be guilty of an offence and liable on summary conviction to a fine not exceeding
£50,000.

20

4

Offences by bodies corporate, etc.
(1)

Where an offence under this Act committed by a body of persons––
(a) was committed with the consent or connivance of––
(i)

25

a person concerned, or purporting to be concerned, in the management or
control of the body; or

(ii) a relevant person; or
(b) was attributable to any neglect on the part of such person,
that person, as well as the body, is guilty of the offence.
(2)
30

In this section––
a “body of persons” means a body corporate, a partnership, a body of trustees or
an unincorporated association other than a partnership; and
“relevant person” means a director, secretary or other officer of a body corporate,
a partner in a partnership, a trustee of a trust or any member of an unincorporated
association.
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3

Defence of due diligence
The offence under section 3 is one of strict liability, but it shall be a defence for an
accused to prove that the accused or a person under the control of the accused took all
reasonable precautions and exercised all due diligence to avoid its commission.

5

6

Interpretation
In this Act––
“the 1968 Act” means the Medicines Act 1968 (c.67);
“alcohol” has the meaning given by section 2 of the Licensing (Scotland) Act
2005 (asp 16);
“appropriate person” has the meaning given by article 2 of the Prescription Only
Medicines (Human Use) Order 1997 (SI 1997/1830);

10

“commercial airport” means any airport (within the meaning of section 82(1) of
the Airports Act 1986 (c.31)) at which facilities are provided for use by members
of the general public travelling by air;
“large shop” means a shop which has a relevant floor area exceeding 280 square
metres;

15

“on prescription” means prescribed by a person who, as an appropriate person, is
authorised by section 58 of the 1968 Act to prescribe medicinal products that are
available on prescription only;
“medicinal product” has the meaning given by section 130 of the 1968 Act;

20

“motorway service area” means an area of land comprising service area
development within the meaning of section 119(2) of the Roads (Scotland) Act
1984 (c.54);
“registered pharmacy” has the meaning given by section 74 of the 1968 Act;
“relevant floor area” means so much of the floor area of a shop as is used for
making retail sales or for the display of goods in connection with such sales;

25

“retail sale” means any sale of goods for consumption or use, whether or not by
the buyer, for purposes unconnected with a trade or business;
“shop” means any premises within a building where there is carried on a trade or
business consisting wholly or mainly of the retail sale of goods; and

30

“trustee” has the meaning given by section 2 of the Trusts (Scotland) Act 1921
(c.58).
7
35

Short title
This Act may be cited as the Christmas Day and New Year’s Day Trading (Scotland)
Act 2007.
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