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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
x
x
x
x
x
x
x
x

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
x
x
x

Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;

•

Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
Some written submissions received by the Justice 1 Committee were not included in
its Stage 1 Report. These submissions are included in this volume after the report.
The Finance Committee reported to the Justice 1 Committee on the Bill at Stage 1.
The Finance Committee report is included in the Stage 1 Report as Annexe B.
However, the minutes and the oral evidence for the Finance Committee meeting
were not included in that report, and are therefore included in this volume after the
report.
At Stage 2, the Justice 1 Committee agreed to change the order in which the
sections and schedules of the Bill would be considered. The minutes and Official
Report relating to that decision are included in this volume.
Throughout the 3-stage process, the Justice 1 Committee received further evidence
and correspondence. These are included in this volume at appropriate points.

Forthcoming titles
The next titles in this series will be:
x
x
x
x

SPPB 108: Crofting Reform etc. Bill 2006
SPPB 109: Transport and Works (Scotland) Bill 2007
SPPB 110: Budget (Scotland) (No.4) Bill 2007
SPPB 111: Adult Support and Protection (Scotland) Bill 2007
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1

ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 55-EN. A Policy Memorandum is printed separately as SP Bill 55-PM.

Criminal Proceedings etc. (Reform) (Scotland)
Bill
[AS INTRODUCED]

5

An Act of the Scottish Parliament to make provision as to bail in criminal proceedings; to reform
certain aspects of summary criminal procedure; to make provision in relation to solemn criminal
procedure; to make provision as to maximum penalties in the summary criminal courts; to make
provision for the purpose of compensation orders in favour of victims of offences; to make
provision for and in relation to alternatives to prosecution; to make provision as to enforcement of
financial penalties for offences; to make provision establishing the JP court and for
disestablishing the district court; to provide for the inspection of the Crown Office and Procurator
Fiscal Service; and for connected purposes.

PART 1
BAIL

10

1

Determination of questions of bail
After section 23A of the 1995 Act there is inserted—
“23B
(1)

Entitlement to bail and the court’s function
Bail is to be granted to an accused person—
(a) except where—

15

(i)

by reference to section 23C of this Act; and

(ii) having regard to the public interest,
there is good reason for refusing bail;
(b) subject to section 23D of this Act.
20

SP Bill 55

(2)

In determining a question of bail, the court is to consider the extent to which
the public interest could, if bail were granted, be safeguarded by the imposition
of bail conditions.

(3)

The attitude of the prosecutor towards a question of bail does not restrict the
court’s exercise of its discretion in determining the question.

Session 2 (2006)
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(4)

For the purpose of determining a question of bail, the court may request the
prosecutor or the accused person’s solicitor or counsel to provide it with
information relevant to the question.

(5)

However, whether that party gives the court opinion as to any risk of
something occurring (or any likelihood of something not occurring) is a matter
for that party to decide.

5

23C
(1)
10

Grounds relevant as to question of bail
In any proceedings in which a person is accused of an offence, the following
are grounds on which it may be determined that there is good reason for
refusing bail—
(a) any substantial risk that the person might if granted bail—
(i)

abscond; or

(ii) fail to appear at a diet of the court as required;
(b) any substantial risk of the person committing further offences if granted
bail;

15

(c) any substantial risk that the person might if granted bail—
(i)

interfere with witnesses; or

(ii) otherwise obstruct the course of justice,
in relation to himself or any other person;
(d) any other substantial factor which appears to the court to justify keeping
the person in custody.

20

(2)

25

In assessing the grounds specified in subsection (1) above, the court must have
regard to all material considerations including (in so far as relevant in the
circumstances of the case)—
(a) the—
(i)

nature (including level of seriousness) of the offences before the
court;

(ii) probable disposal of the case if the person were convicted of the
offences;
30

(b) whether the person was subject to a bail order when the offences are
alleged to have been committed;
(c) whether the offences before the court are alleged to have been
committed—
(i)

35

while the person was subject to another court order;

(ii) while the person was on release on licence or parole;
(iii) during a period for which sentence of the person was deferred;
(d) the character and antecedents of the person, in particular—
(i)

40


6

the nature of any previous convictions of the person;

(ii) whether the person has previously contravened a bail order or
other court order (by committing an offence or otherwise);
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(iii) whether the person has previously breached the terms of any
release on licence or parole (by committing an offence or
otherwise);
(iv) whether the person is serving or recently has served a sentence of
imprisonment in connection with a matter referred to in subparagraphs (i) to (iii) above;

5

(e) the associations and community ties of the person.
23D

Restriction on bail in certain solemn cases

(1)

Where subsection (2) or (3) below applies, a person is to be granted bail in
solemn proceedings only if there are exceptional circumstances justifying bail.

(2)

This subsection applies where the person—

10

(a) is accused in the proceedings of a violent or sexual offence; and
(b) has a previous conviction on indictment for a violent or sexual offence.
(3)

This subsection applies where the person—
(a) is accused in the proceedings of a drug trafficking offence; and

15

(b) has a previous conviction on indictment for a drug trafficking offence.
(4)

For the purposes of this section—
“drug trafficking offence” has the meaning given by section 49(5) of the
Proceeds of Crime (Scotland) Act 1995 (c.43);
“sexual offence” has the meaning given by section 210A(10) and (11) of
this Act;

20

“violent offence” means any offence (other than a sexual offence)
inferring personal violence.
(5)
25

Any reference in this section to a conviction on indictment for a violent or
sexual offence or a drug trafficking offence includes—
(a) a conviction on indictment in England and Wales or Northern Ireland for
an equivalent offence;
(b) a conviction in a member state of the European Union (other than the
United Kingdom) which is equivalent to conviction on indictment for an
equivalent offence.

30

2
35

(6)

Any issue of equivalence arising in pursuance of subsection (5) above is for the
court to determine.

(7)

This section is without prejudice to section 23C of this Act.”.

Bail and bail conditions
(1)

In section 24 (bail and bail conditions) of the 1995 Act—
(a) after subsection (2) there is inserted—
“(2A) Whenever the court grants or refuses bail, it shall state its reasons.”,
(b) in subsection (5), after paragraph (c) there is inserted—

40

“(ca) does not behave in a manner which causes, or is likely to cause, alarm or
distress to witnesses;”.
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(2)

In section 25 (bail conditions: supplementary) of that Act—
(a) before subsection (1) there is inserted—
“(A1) When granting bail, the court shall explain to the accused in ordinary
language—
(a) the effect of the conditions imposed;

5

(b) the effect of the requirement under subsection (2B) below; and
(c) the consequences which may follow a breach of any of those conditions
or that requirement.”,
(b) in subsection (1), after paragraph (a) there is inserted—
“(aa) that breach of a condition imposed is an offence and renders the accused
liable to arrest, prosecution and punishment under this Act;”,

10

(c) after subsection (2A) there is inserted—
“(2B) Where the domicile of citation specified in an order granting bail ceases to be
the accused’s normal place of residence, the accused must make an application
under subsection (2) above within 7 days of that happening.

15

(2C) A person who without reasonable excuse contravenes subsection (2B) above is
guilty of an offence and is liable—
(a) on conviction in the JP court, to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 60 days or
to both;

20

(b) in any other case, to a fine not exceeding level 3 on the standard scale or
to imprisonment for a period not exceeding 12 months or to both.”.
3

Breach of bail conditions
(1)

25

In section 27 (breach of bail conditions: offences) of the 1995 Act—
(a) in subsection (2), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) after subsection (4A) there is inserted—
“(4B) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) an accused—
(a) was on bail;

30

(b) was subject to any particular condition of bail;
(c) failed to appear at a diet; or
(d) was given due notice of a diet,
shall, unless challenged in the manner described in paragraph (a) or (b) of
subsection (4A) above, be held as admitted.”,

35

(c) after subsection (6) there is inserted—
“(6A) Where, despite the requirement to have regard to the matters specified in
paragraphs (a) to (c) of subsection (3) above, the sentence or disposal in
respect of the subsequent offence is not different from that which the court
would have imposed but for that subsection, the court shall state (as
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appropriate, by reference to those matters) the reasons for there being no
difference.”,
(d) in subsection (7)(b), for the word “2” there is substituted “5”,
(e) in subsection (9), for the words “The penalties provided for in subsection (2)
above may” there is substituted “A penalty under subsection (2) or (7) above
shall”,

5

(f) after subsection (9) there is inserted—
“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—
(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint or indictment), framing the sentences so
that they have effect consecutively;

10

(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.

15

(9B) Subsection (9A)(b) above is subject to section 204A of this Act.”.
(2)

In section 28 (breach of bail conditions: arrest of offender etc.) of that Act—
(a) after subsection (1) there is inserted—
“(1A) Where an accused who has been released on bail is arrested by a constable
(otherwise than under subsection (1) above), the accused may be detained in
custody under this subsection if the constable has reasonable grounds for
suspecting that the incident or circumstances to which the arrest related
involved the breaking by the accused of any condition imposed on his bail.

20

(1B) Subsection (1A) above—
(a) is without prejudice to any other power to detain the accused;

25

(b) applies even if release of the accused would be required but for that
subsection.”,
(b) in subsection (2), for the words “this section” there is substituted “subsection (1)
above, or is detained under subsection (1A) above,”.
30

4

Bail review and appeal
(1)

In section 30 (bail review) of the 1995 Act, in subsection (2)—
(a) for the words “to admit to” there is substituted “as to”,
(b) for the words from “and” to the end there is substituted “where—
(a) the circumstances of the person have changed materially; or
(b) the person puts before the court material information which was not
available to it when its decision was made.”.

35

(2)

In section 32 (bail appeal) of that Act, after subsection (3) there is inserted—
“(3A) When an appeal is made under this section, the Clerk of Justiciary shall—

40

(a) send a copy of the notice of appeal to the judge whose decision is the
subject of the appeal; and
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(b) notify the judge of the diet fixed for the hearing of the appeal.
(3B) A judge to whom a copy of a notice of appeal is sent under subsection (3A)
above shall, at least 24 hours before the hearing of the appeal, submit to the
Clerk of Justiciary a written report of the reasons for that decision.
(3C) The Clerk of Justiciary shall send a copy of the judge’s report to—

5

(a) the accused or his solicitor; and
(b) the Crown Agent.
(3D) Where the judge’s report is not sent as mentioned in subsection (3B) above—
(a) the High Court may call for the report to be submitted to it within such
period as it may specify; or

10

(b) if it thinks fit, hear and determine the appeal without the report.
(3E) Subject to subsection (3C) above, the judge’s report shall be available only to
the High Court, the parties and, on such conditions as may be prescribed by
Act of Adjournal, such other persons or classes of person as may be so
prescribed.”.

15

5

Time for dealing with applications
(1)

In section 22A (consideration of bail on first appearance) of the 1995 Act—
(a) in subsection (1), the words “and within the period specified in subsection (2)
below” are repealed,
(b) for subsection (2) there is substituted—

20

“(2)

Admittance to or refusal of bail shall be determined before the end of the day
after the day on which the person accused or charged is brought before the
sheriff or judge.”,

(c) in subsection (3), for the words “the end of that period” there is substituted “that
time”.

25

(2)

In section 23 (bail applications) of that Act, in subsection (7), for the words “within 24
hours after” there is substituted “before the end of the day after the day of”.

(3)

In section 177 (procedure where applicant in custody) of that Act, in subsection (2), for
the words “within 24 hours after such application has been” there is substituted “before
the end of the day after the day on which the application is”.

30

PART 2
PROCEEDINGS
Police functions
6
35

Liberation on undertaking
(1)

In section 21 (Schedule 1 offences: power of constable to take offender into custody) of
the 1995 Act, subsections (2) to (5) are repealed.

(2)

In section 22 (liberation by police) of that Act—
(a) in subsection (1)—
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(i)

7

the words “arrested and” are repealed,

(ii) after the word “summarily,” there is inserted “the officer who charged the
person or (if different)”,
5

(iii) for the words “terms of which the person undertakes to appear at a
specified court at a specified time” there is substituted “the terms
mentioned in subsection (1C) below”,
(b) after subsection (1) there is inserted—
“(1A) Where a person has been arrested under section 21 of this Act, the arresting
officer or (if different) the officer in charge of a police station may—

10

(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;
(b) liberate him without any such undertaking; or
(c) refuse to liberate him.

15

(1B) Where a person has been apprehended as mentioned in section 135(3) of this
Act, the apprehending officer or (if different) the officer in charge of a police
station may—
(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;
or

20

(b) refuse to liberate him.
(1C) For the purposes of subsections (1) to (1B) above, the terms are that the person
undertakes (subject to any modification made to those terms under subsection
(1F)(b) below)—
(a) to appear at a specified court on a specified day at a specified time; and

25

(b) in addition, to comply with any conditions imposed under subsection
(1D) below.
(1D) The conditions which may be imposed under this subsection are—
(a) conditions in the same terms as the standard conditions mentioned in
section 24(5)(b), (c) and (ca) of this Act;

30

(b) such further conditions as the officer who is certifying the undertaking
considers are necessary to secure that the conditions referred to in
paragraph (a) above are observed.
(1E) For the imposition of conditions under subsection (1D) above—

35

(a) the Scottish Ministers may by regulations describe officers (by rank or
other description) whose authority is required;
(b) if no regulations under paragraph (a) above are in force, no further
authority is required.
(1F) The procurator fiscal may by notice effected in the same manner as citation
under section 141 of this Act—

40

(a) rescind an undertaking given under subsection (1) or (1A) above
(whether or not the person is to be prosecuted in connection with the
matters to which the undertaking relates);


11

8

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 2—Proceedings
(b) in relation to an undertaking given under this section—
(i)

revise the court, day or time specified under subsection (1C)(a)
above;

(ii) revoke or relax any conditions imposed under subsection (1D)
above.

5

(1G) An undertaking given under this section—
(a) if rescinded under subsection (1F)(a) above, expires at the end of the day
on which the notice is sent;
(b) otherwise—
10

(i)

15

(ii) if that person breaches the undertaking by reason of failing to
appear at court, and a warrant is granted in relation to the breach,
expires, so far as relating to conditions, at the end of the day on
which the person is brought before the court in pursuance of the
warrant.

20

subject to sub-paragraph (ii) below, expires at the end of the day
on which the person who gave the undertaking appears at court in
accordance with the undertaking;

(1H) For the purpose of any proceedings in relation to an offence under this section,
an undertaking whose terms are modified under subsection (1F)(b) above shall
be regarded as if given in the terms as so modified.”,
(c) in subsection (2)—
(i)

for the words “subsection (1) above” there is substituted “this section”,

(ii) in paragraph (b)(ii), for the word “3” there is substituted “12”,
(d) in subsection (3)—
25

(i)

for the words “the officer in charge” there is substituted “an officer”,

(ii) for the words “subsection (1)(c) above” there is substituted “this section”,
(iii) for the word “tried” there is substituted “heard”,
(e) after subsection (4) there is inserted—
30

“(4A) In any proceedings relating to an offence under this section, the fact that (as the
case may be) a person—
(a) breached an undertaking given by him under this section by reason of
failing to appear at court in accordance with the undertaking; or
(b) was subject to a particular condition imposed under subsection (1D)
above,

35

shall, unless challenged by preliminary objection before the person’s plea is
recorded, be held as admitted.”,
(f) in subsection (5)—
(i)

40
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for the word “section,” there is substituted “section—
(a) a document purporting to be a notice or copy of a notice effected under
subsection (1F) above shall be sufficient evidence of the terms of the
notice;

Criminal Proceedings etc. (Reform) (Scotland) Bill
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(b)”,
(ii) for the words “subsection (1)(a) above” there is substituted “this section”,
(iii) the words “by the arrested person” are repealed,
(g) after subsection (5) there is inserted—
“(5A) Regulations under subsection (1E)(a) above shall be made by statutory
instrument which shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.”.

5

(3)

In section 135 (warrants of apprehension and search) of that Act—
(a) in subsection (3), after the word “practicable” there is inserted “(if not liberated
under section 22(1B)(a) of this Act)”,

10

(b) after subsection (3) there is inserted—
“(3A) Where a person is liberated upon an undertaking given under subsection
(1B)(a) of section 22 of this Act, the person’s appearance at court in
accordance with the terms of the undertaking (including as they may be
modified under subsection (1F)(b) of that section) shall be regarded as if the
appearance were in consequence of the person being brought before the court
as mentioned in subsection (3) above.”.

15

Summary procedure
7
20

Electronic proceedings
(1)

After section 305 of the 1995 Act there is inserted—
“305A
(1)

Electronic summary proceedings
For the purposes of section 138(1) of this Act—
(a) institution of proceedings may be effected by electronic complaint; and
(b) the requirement for signing is satisfied in relation to an electronic
complaint by an electronic signature.

25

(2)

The references in the other provisions of this Act to a complaint include an
electronic complaint unless the context otherwise requires.

(3)

Where proceedings are instituted by electronic complaint, in the event of any
conflict between—
(a) the principal electronic complaint kept by the clerk of court for the
purposes of the proceedings; and

30

(b) any other document (whether in electronic or other form) purporting to
be the complaint,
the principal electronic complaint prevails.
35

(4)

The requirement in section 136B(2) of this Act for signing may be satisfied by
electronic signature.

(5)

The requirement in section 159(3) of this Act for authentication by initials is
satisfied in relation to an electronic complaint by authentication by electronic
signature.
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(6)

The requirements in section 258(2) and (9) of this Act for signing may be
satisfied in relation to summary proceedings by electronic signature.

(7)

The requirement in section 299(5) of this Act for authentication by signature is
satisfied in relation to—
(a) proceedings which are recorded in electronic form;

5

(b) any extract of sentence, or order made, which is recorded in electronic
form,
by authentication by electronic signature.
(8)
10

In this Act, an “electronic complaint” is a complaint in electronic form which
is capable of being—
(a) transmitted by means of electronic communication;
(b) kept in legible form.

(9)

In this Act, unless the context otherwise requires—
“electronic communication” is to be construed in accordance with
section 15(1) of the Electronic Communications Act 2000 (c.7);

15

“electronic signature” is to be construed in accordance with section 7(2)
of the Electronic Communications Act 2000.
(10) The Scottish Ministers may by order modify the meaning of “electronic
signature” provided for in subsection (9) above for the purpose of such
provisions of this Act as are specified in the order.

20

(11) An order under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.”.
(2)

The Scottish Ministers may, in relation to summary criminal proceedings, by order make
provision for the purposes of or in connection with—
(a) using electronic complaints and other documents in electronic form,

25

(b) keeping, in electronic form, records of proceedings,
(c) using electronic communication.
(3)

Provision in an order under subsection (2) may, in particular, relate to—
(a) the availability of documents and records in electronic or other form to specified
persons or classes of person,

30

(b) the authentication of—
(i)

documents and records which are in electronic form,

(ii) information contained in such documents and records,
(c) the use of electronic signatures in documents and records.
(4)

35

8

An order under subsection (2) may make provision by amending the 1995 Act or
otherwise.
Manner of citation
In section 141 (manner of citation) of the 1995 Act—
(a) for subsection (1) there is substituted—
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“(1)

11

The citation of the accused or a witness in a summary prosecution to any
ordinary sitting of the court or to any special diet fixed by the court or to any
adjourned sitting or diet shall be effected by an officer of law or other person—
(a) delivering the citation to him personally; or

5

(b) leaving it for him—
(i)

at his dwelling-house or place of business with a resident or (as the
case may be) employee there; or

(ii) where he has no known dwelling-house or place of business, at
any other place in which he may be resident at the time.”,
10

(b) in subsection (3)(a), after the word “service” there is inserted “or by ordinary
post”,
(c) after subsection (3) there is inserted—

15

20

“(3A) Subject to subsection (4) below and without prejudice to the effect of any other
manner of citation, the citation of the accused or a witness to a sitting or diet or
adjourned sitting or diet as mentioned in subsection (1) above shall also be
effective if an electronic citation is sent by or on behalf of the prosecutor by
means of electronic communication to the home or business email address of
the person.”,
(d) in subsection (5), after the word “communication” there is inserted “(including an
electronic communication in legible form)”,
(e) after subsection (5) there is inserted—
“(5ZA) The production in court of an electronic communication in legible form
which—
(a) bears to have come from an accused’s email address; and

25

30

(b) is in such terms as to infer that the contents of an electronic citation sent
as mentioned in subsection (3A) above came to the accused’s
knowledge,
shall (even if not purporting to be written by or on behalf of the accused) be
admissible as evidence of those facts for the purposes of subsection (4)
above.”,
(f) in subsection (5A), for the words from “if” in the first place where it occurs to the
end there is substituted “if—
(a) it is sent by or on behalf of the accused’s solicitor by ordinary post—
(i)

35

to the dwelling-house or place of business of the witness; or

(ii) if he has no known dwelling-house or place of business, to any
other place in which he may be resident at the time; or
(b) an electronic citation is sent by or on behalf of the accused’s solicitor by
means of electronic communication to the home or business email
address of the witness.”,

40

(g) after subsection (5A) there is inserted—
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“(5B) Where a witness fails to appear at a diet or sitting or adjourned diet or sitting to
which he has been cited in the manner provided by this section, subsection (2)
of section 156 of this Act shall not apply unless it is proved to the court that he
received the citation or that its contents came to his knowledge.”,
(h) after subsection (6) there is inserted—

5

“(6A) When the citation of any person is effected by electronic citation under
subsection (3A) above, the induciae shall be reckoned from the end of the day
on which the citation was sent.”,
(i) after subsection (7) there is added—
“(7A) It shall be sufficient evidence that citation has been effected electronically
under subsection (3A) or (5A)(b) above if there is produced in court an
electronic communication in legible form which—

10

(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and
(c) bears to have been sent to the home or business email address of the
person being cited.

15

(7B) In this section, an “electronic citation” is a citation in electronic form which—
(a) is capable of being kept in legible form; and
(b) is signed by electronic signature—
(i)

20

in the case of citation of the accused, by the prosecutor;

(ii) in the case of citation of a witness, by or on behalf of the
prosecutor or the accused’s solicitor.”.
9

Procedure at first calling
(1)

In section 144 (procedure at first diet) of the 1995 Act—
(a) in paragraph (a) of subsection (2), the words from “and” to the end are repealed,

25

(b) after subsection (3) there is inserted—
“(3ZA)Where the prosecutor is not satisfied, in relation to a written intimation of a
plea—
(a) that the intimation of the plea has been made or authorised by the
accused; or

30

(b) that the terms of the plea are clear,
the court may continue the case to another diet.
(3ZB)The clerk of court may perform the functions of the court under—
(a) subsections (2) and (3) above in relation to a plea of not guilty;
(b) subsection (3ZA) above,

35

without the court being properly constituted.”.
(2)
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In section 145A (adjournment at first calling to allow accused to appear etc.) of that Act,
after subsection (3) there is added—
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“(4)

10

13

The clerk of court may perform the functions of the court under subsection (1)
above without the court being properly constituted.”.

Intimation of diets etc.
In section 146 (plea of not guilty) of the 1995 Act, after subsection (3) there is
inserted—

5

“(3ZA)Where a case is adjourned under subsection (3) above, the court shall intimate
to the accused the trial diet assigned and any intermediate diet fixed.
(3ZB)When intimating a diet under subsection (3ZA) above, the court shall inform
the accused that, if he fails to appear at any diet in the proceedings in respect of
the case, the court might hear and dispose of the case in his absence.”.

10

11

Pre-trial time limits
In section 147 (prevention of delay in trials) of the 1995 Act, for subsection (2) there is
substituted—
“(2)

On an application made for the purpose, the sheriff may, on cause shown—
(a) extend the period mentioned in subsection (1) above; and

15

(b) order the accused to be detained awaiting trial,
for such period as the sheriff thinks fit.
(2A) Before determining an application under subsection (2) above, the sheriff shall
give the parties an opportunity to be heard.
(2B) However, where all the parties join in the application, the sheriff may
determine the application without hearing the parties and, accordingly, may
dispense with any hearing previously appointed for the purpose of considering
the application.”.

20

12
25

Disclosure of convictions
(1)

In section 166 (previous convictions: summary proceedings) of the 1995 Act, in
subsection (8)—
(a) sub-paragraph (i) of paragraph (b), and
(b) the word “or” immediately following that sub-paragraph,
are repealed.

30

(2)

After that section there is inserted—
“166A

Post-offence convictions
Where a person is convicted of an offence on summary complaint, the court
may, in deciding on the disposal of the case, have regard to any convictions
which—

35

(a) were imposed on the person between the date of the offence and the date
of conviction in respect of the offence;
(b) are specified in a notice laid before the court by the prosecutor; and
(c) are—
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(i)

admitted by the person; or

(ii) proved by the prosecutor on evidence adduced then or at another
diet.
166B
(1)

5

Charges which disclose convictions
Nothing in section 166 of this Act prevents—
(a) the prosecutor leading evidence of previous convictions where it is
competent to do so as evidence in support of a substantive charge;
(b) the prosecutor proceeding with a charge—
(i)

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,

10

on a complaint which includes a charge in relation to which the
conviction is irrelevant; or
(c) the court trying a charge—
(i)

15

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,
together with a charge on another complaint in relation to which the
conviction is irrelevant.
(2)

20

But subsections (1)(b) and (c) above apply only if the charges are of offences
which—
(a) relate to the same occasion; or
(b) are of a similar character and amount to (or form part of) a course of
conduct.

(3)

25

13

The reference in subsection (1)(c) above to trying a charge together with a
charge on another complaint means doing so under section 152A of this Act.”.

Complaints triable together
After section 152 of the 1995 Act there is inserted—
“152A

30

(1)

Complaints triable together
Where—
(a) two or more complaints against an accused call for trial in the same court
on the same day; and
(b) they each contain one or more charges to which the accused pleads not
guilty,
the prosecutor may apply to the court for those charges to be tried together at
that diet despite the fact that they are not all contained in the one complaint.

35

(2)
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On an application under subsection (1) above, the court is to try those charges
together if it appears to the court that it is expedient to do so.
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(3)

For the purposes of subsections (1) and (2) above, any other charges contained
in the complaints are (without prejudice to further proceedings as respects
those other charges) to be disregarded.

(4)

Where charges are tried together under this section, they are to be treated
(including, in particular, for the purposes of and in connection with the leading
of evidence, proof and verdict) as if they were contained in one complaint.

(5)

But the complaints mentioned in subsection (1)(a) above are, for the purposes
of further proceedings (including as to sentence), to be treated as separate
complaints.”.

5

10

14

15

Proceedings in absence of accused
(1)

In section 141 (manner of citation) of the 1995 Act, in subsection (4), for the words
“subsections (3) and (5) to (7) of section 150” there is substituted “sections 143(7),
150(3) and 150A(1)”.

(2)

In section 145A (adjournment at first calling to allow accused to appear etc.) of that Act,
in subsection (1), for the words “150(1) to (7)” there is substituted “150”.

(3)

In section 150 (failure of accused to appear) of that Act—

15

(a) after subsection (3B) there is inserted—
“(3C) An order under subsection (3B) above—
(a) for the purpose of having a trial in absence of the accused under section
150A of this Act, may be made on the motion of the prosecutor;

20

(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.”,
(b) subsections (5) to (7) are repealed.
(4)
25

After section 150 of that Act there is inserted—
“150A
(1)

Proceedings in absence of accused
Where the accused does not appear at a diet (apart from a diet fixed for the first
calling of the case), the court—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and
(b) if satisfied as to the matters specified in subsection (2) below,

30

may proceed to hear and dispose of the case in the absence of the accused in
like manner as if the accused were present.
(2)

The matters referred in subsection (1)(b) above are—
(a) that citation of the accused has been effected or the accused has received
other intimation of the diet; and

35

(b) that it is in the interests of justice to proceed as mentioned in subsection
(1) above.

40

(3)

In subsection (1) above, the reference to proceeding to hear and dispose of the
case includes, in relation to a trial diet, to proceeding with the trial.

(4)

Where the court is considering whether to proceed in pursuance of subsection
(1) above, it shall—
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(a) if satisfied that there is a solicitor with authority to act—
(i)

for the purposes of representing the accused’s interests at the
hearing on whether to proceed that way; and

(ii) if it proceeds that way, for the purposes of representing the
accused’s further interests at the diet (including, in relation to a
trial diet, presenting a defence at the trial),

5

allow that solicitor to act for those purposes; or
(b) if there is no such solicitor, at its own hand appoint a solicitor to act for
those purposes if it considers that it is in the interests of justice to do so.
10

(5)

It is the duty of a solicitor appointed under subsection (4)(b) above to act in the
best interests of the accused.

(6)

In all other respects, a solicitor so appointed has, and may be made subject to,
the same obligations and has, and may be given, the same authority as if
engaged by the accused; and any employment of and instructions given to
counsel by the solicitor shall proceed and be treated accordingly.

(7)

Where the court is satisfied that—

15

(a) a solicitor allowed to act under subsection (4)(a) above no longer has
authority to act; or
(b) a solicitor appointed under subsection (4)(b) above is no longer able to
act in the best interests of the accused,

20

the court may relieve that solicitor and appoint another solicitor for the
purposes referred to in subsection (4) above.
(8)

Subsections (4)(b) and (7) above do not apply in the case of proceedings—
(a) in respect of a sexual offence to which section 288C of this Act applies;
(b) in respect of which section 288E of this Act applies; or

25

(c) in which an order has been made under section 288F(2) of this Act.
(9)

Reference in this section to a solicitor appointed under subsection (4)(b) above
includes reference to a solicitor appointed under subsection (7) above.

(10) Where the court proceeds in pursuance of subsection (1) above, it shall not in
the absence of the accused pronounce a sentence of imprisonment or of
detention in a young offenders institution, remand centre or other
establishment.

30

(11) Nothing in this section prevents—
(a) a warrant being granted at any stage of proceedings for the apprehension
of the accused;

35

(b) a case subsequently being adjourned (in particular, with a view to having
the accused present at any proceedings).”.
(5)
40
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In section 153 (trial in presence of accused) of that Act, in subsection (1), for the words
“Without prejudice to section 150 of this Act, and subject to” there is substituted
“Subject to section 150A of this Act and”.
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Failure of accused to appear
In section 150 (failure of accused to appear) of the 1995 Act—
(a) in subsection (8), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) in subsection (9), for the words “The penalties provided for in subsection (8)
above may” there is substituted “A penalty under subsection (8) above shall”,

5

(c) after subsection (9) there is inserted—
“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—
(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint), framing the sentences so that they have
effect consecutively;

10

(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.
15

(9B)

Subsection (9A)(b) above is subject to section 204A of this Act.

(9C)

In any proceedings in relation to an offence under subsection (8) above, the
fact that (as the case may be) an accused—
(a) failed to appear at a diet; or
(b) was given due notice of a diet,
shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.”.

20

16

Obstructive witnesses
For section 156 (apprehension of witness) of the 1995 Act there is substituted—
“156

25

30

Apprehension of witnesses

(1)

In any summary proceedings, the court may, on the application of any of the
parties, issue a warrant for the apprehension of a witness if subsection (2) or
(3) below applies in relation to the witness.

(2)

This subsection applies if the witness, having been duly cited to any diet in the
proceedings, deliberately and obstructively fails to appear at the diet.

(3)

This subsection applies if the court is satisfied by evidence on oath that the
witness is being deliberately obstructive and is not likely to attend to give
evidence at any diet in the proceedings without being compelled to do so.

(4)

For the purposes of subsection (2) above, a witness who, having been duly
cited to any diet, fails to appear at the diet is to be presumed, in the absence of
any evidence to the contrary, to have so failed deliberately and obstructively.

(5)

An application under subsection (1) above—

35

(a) may be made orally or in writing;
(b) if made in writing—
(i)
40

shall be in such form as may be prescribed by Act of Adjournal, or
as nearly as may be in such form; and
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(ii) may be disposed of in court or in chambers after such enquiry or
hearing (if any) as the court considers appropriate.

5

(6)

A warrant issued under this section shall be in such form as may be prescribed
by Act of Adjournal or as nearly as may be in such form.

(7)

A warrant issued under this section in the form mentioned in subsection (6)
above shall imply warrant to officers of law—
(a) to search for and apprehend the witness in respect of whom it is issued;
(b) to bring the witness before the court;
(c) in the meantime, to detain the witness in a police station, police cell or
other convenient place; and

10

(d) so far as necessary for the execution of the warrant, to break open shut
and lockfast places.
(8)

It shall not be competent in summary proceedings for a court to issue a warrant
for the apprehension of a witness otherwise than in accordance with this
section.

(9)

Section 135(3) of this Act makes provision as to bringing before the court a
person apprehended under a warrant issued under this section.

15

(10) In this section and section 156A, “the court” means the court in which the
witness is to give evidence.
20

156A
(1)

Orders in respect of witnesses apprehended under section 156
Where a witness is brought before the court in pursuance of a warrant issued
under section 156 of this Act, the court shall, after giving the parties and the
witness an opportunity to be heard, make an order—
(a) detaining the witness until the conclusion of the diet at which the witness
is to give evidence;

25

(b) releasing the witness on bail; or
(c) liberating the witness.
(2)

The court may make an order under subsection (1)(a) or (b) above only if it is
satisfied that—
(a) the order is necessary with a view to securing that the witness appears at
the diet at which the witness is to give evidence; and

30

(b) it is appropriate in all the circumstances to make the order.

35

(3)

Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.

(4)

Subsection (1) above is without prejudice to any power of the court to—
(a) make a finding of contempt of court in respect of any failure of a witness
to appear at a diet to which he has been duly cited; and
(b) dispose of the case accordingly.

(5)
40
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Where—
(a) an order under subsection (1)(a) above has been made in respect of a
witness; and
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(b) at, but before the conclusion of, the diet at which the witness is to give
evidence, the court in which the diet is being held excuses the witness,
that court, on excusing the witness, may recall the order under subsection
(1)(a) above and liberate the witness.
5

10

(6)

On making an order under subsection (1)(b) above in respect of a witness, the
court shall impose such conditions as it considers necessary with a view to
securing that the witness appears at the diet at which he is to give evidence.

(7)

However, the court may not impose as such a condition a requirement that the
witness or a cautioner on his behalf deposit a sum of money in court.

(8)

Section 25 of this Act shall apply in relation to an order under subsection (1)(b)
above as it applies to an order granting bail, but with the following
modifications—
(a) references to the accused shall be read as if they were references to the
witness in respect of whom the order under subsection (1)(b) above is
made;

15

(b) references to the order granting bail shall be read as if they were
references to the order under subsection (1)(b) above;
(c) subsection (3) shall be read as if for the words from “relating” to
“offence” in the third place where it occurs there were substituted “at
which the witness is to give evidence”.

20

156B
(1)

Breach of bail under section 156A(1)(b)
A witness who, having been released on bail by virtue of an order under
subsection (1)(b) of section 156A of this Act, fails without reasonable
excuse—
(a) to appear at any diet to which he has been cited; or

25

(b) to comply with any condition imposed under subsection (6) of that
section,
shall be guilty of an offence and liable on summary conviction to the penalties
specified in subsection (2) below.
30

(2)

Those penalties are—
(a) a fine not exceeding level 3 on the standard scale; and
(b) imprisonment for a period—
(i)

where conviction is in the JP court, not exceeding 60 days;

(ii) where conviction is in the sheriff court, not exceeding 12 months.
35

(3)

In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;

40

(d) was cited to a diet,
shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.
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(4)

Section 28 of this Act shall apply in respect of a witness who has been released
on bail by virtue of an order under section 156A(1)(b) of this Act as it applies
to an accused released on bail, but with the following modifications—
(a) references to an accused shall be read as if they were references to the
witness;

5

(b) in subsection (2), the reference to the court to which the accused’s
application for bail was first made shall be read as if it were a reference
to the court which made the order under section 156A(1)(b) of this Act
in respect of the witness;
(c) in subsection (4)—

10

(i)

references to the order granting bail and original order granting
bail shall be read as if they were references to the order under
section 156A(1)(b) of this Act and the original such order
respectively;

(ii) paragraph (a) shall be read as if at the end there were inserted “and
make an order under section 156A(1)(a) or (c) of this Act in
respect of the witness”;

15

(iii) paragraph (c) shall be read as if for the words from “complies” to
the end there were substituted “appears at the diet at which the
witness is to give evidence”.

20

156C
(1)

25

Review of orders under section 156A(1)(a) or (b)
Where a court has made an order under subsection (1)(a) of section 156A of
this Act, the court may, on the application of the witness in respect of whom
the order was made and after giving the parties and the witness an opportunity
to be heard—
(a) recall the order; and
(b) make an order under subsection (1)(b) or (c) of that section in respect of
the witness.

(2)
30

Where a court has made an order under subsection (1)(b) of section 156A of
this Act, the court may, after giving the parties and the witness an opportunity
to be heard—
(a) on the application of the witness in respect of whom the order was
made—
(i)

35

review the conditions imposed under subsection (6) of that section
at the time the order was made; and

(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section;

40

(b) on the application of the party who made the application under section
156(1) of this Act in respect of the witness, review the order and the
conditions imposed under subsection (6) of section 156A of this Act at
the time the order was made, and—
(i)
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recall the order and make an order under subsection (1)(a) of that
section in respect of the witness; or
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(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section.
(3)

The court may not review an order by virtue of subsection (1) or (2) above
unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or

5

(b) in that or any other case, the witness or party making the application puts
before the court material information which was not available to it when
it made the order which is the subject of the application.
10

(4)

An application under this section by a witness—
(a) where it relates to the first order made under section 156A(1)(a) or (b) of
this Act in respect of the witness, shall not be made before the fifth day
after that order is made;
(b) where it relates to any subsequent such order, shall not be made before
the fifteenth day after the order is made.

15

(5)

On receipt of an application under subsection (2)(b) above the court shall—
(a) intimate the application to the witness in respect of whom the order
which is the subject of the application was made;
(b) fix a diet for hearing the application and cite the witness to attend the
diet; and

20

(c) where it considers that the interests of justice so require, grant warrant to
arrest the witness.
(6)
25

156D
(1)

Nothing in this section shall affect any right of a person to appeal against an
order under section 156A(1).
Appeals in respect of orders under section 156A(1)
Any of the parties specified in subsection (2) below may appeal to the High
Court against—
(a) any order made under subsection (1)(a) or (c) of section 156A of this
Act;
(b) where an order is made under subsection (1)(b) of that section—

30

(i)

the order;

(ii) any of the conditions imposed under subsection (6) of that section
on the making of the order; or
(iii) both the order and any such conditions.
35

(2)

The parties referred to in subsection (1) above are—
(a) the witness in respect of whom the order which is the subject of the
appeal was made;
(b) the prosecutor; and
(c) the accused.

40

(3)

A party making an appeal under subsection (1) above shall intimate it to the
other parties specified in subsection (2) above; and, for that purpose, intimation
to the Crown Agent shall be sufficient intimation to the prosecutor.
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(4)

An appeal under this section shall be disposed of by the High Court or any
Lord Commissioner of Justiciary in court or in chambers after such enquiry
and hearing of the parties as shall seem just.

(5)

Where the witness in respect of whom the order which is the subject of an
appeal under this section was made is under 21 years of age, section 51 of this
Act shall apply to the High Court or, as the case may be, the Lord
Commissioner of Justiciary when disposing of the appeal as it applies to a
court when remanding or committing a person of the witness’s age for trial and
sentence.”.

5

10

17

Prosecution of companies etc.
In section 143 (prosecution of companies, etc.) of the 1995 Act—
(a) after subsection (3) there is added—
“(4)

A partnership, association, body corporate or body of trustees may, for the
purpose of—
(a) stating objections to the competency or relevancy of the complaint or
proceedings;

15

(b) tendering a plea of guilty or not guilty;
(c) making a statement in mitigation of sentence,
appear by a representative.
20

(5)

In subsection (4) above, “representative” means—
(a) an individual representative as mentioned in subsection (3) above; or
(b) an employee of the partnership, association, body corporate or body of
trustees duly appointed by it for the purpose of the proceedings.

(6)

For the purposes of subsection (5)(b) above, a statement—
(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;

25

(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership;
(c) in the case of a partnership (other than a limited liability partnership),
purporting to be signed by a partner of the partnership;

30

(d) in the case of an association, purporting to be signed by an officer of the
association,
to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.

35

(7)

40
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Where at a diet (apart from a diet fixed for the first calling of the case) a
partnership, association, body corporate or body of trustees does not appear as
mentioned in subsection (4) above, or by counsel or a solicitor, the court
may—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and
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(b) if satisfied as to the matters specified in subsection (8) below,
proceed to hear and dispose of the case in the absence of the partnership,
association, body corporate or (as the case may be) body of trustees.
(8)

The matters referred to in subsection (7)(b) above are—
(a) that citation has been effected or other intimation of the diet has been
received; and

5

(b) that it is in the interests of justice to proceed as mentioned in subsection
(7) above.
(9)
10

The reference in subsection (7) above to proceeding to hear and dispose of the
case includes, in relation to a trial diet, proceeding with the trial.”.
Preparation for summary trial

18

Intermediate diets
In section 148 (intermediate diet) of the 1995 Act—
(a) in paragraph (a) of subsection (2), for the words from the beginning to “so,” there
is substituted “may”,

15

(b) in subsection (3), for the words “Subject to subsection (2) above, the” there is
substituted “The”.
19
20

Notice of defences
For sections 149 (alibi) and 149A (notice of defence plea of consent) of the 1995 Act
there is substituted—
“149B
(1)

Notice of defences
It is not competent for an accused in a summary prosecution to found on a
defence to which this subsection applies unless—
(a) notice of the defence has been given to the prosecutor in accordance with
subsection (5) below; or

25

(b) the court, on cause shown, allows the accused to found on the defence
despite the failure so to give notice of it.
(2)

Subsection (1) above applies—
(a) to a special defence;
(b) to a defence which may be made out by leading evidence calculated to
exculpate the accused by incriminating a co-accused;

30

(c) to a defence of automatism or coercion;
(d) in a prosecution for an offence to which section 288C of this Act applies,
to a defence of consent.
35

(3)

In subsection (2)(d) above, the reference to a defence of consent is a reference
to the defence which is stated by reference to the complainer’s consent to the
act which is the subject matter of the charge or the accused’s belief as to that
consent.
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(4)

In subsection (3) above, “complainer” has the same meaning as in section 274
of this Act.

(5)

Notice of a defence is given in accordance with this subsection if it is given—
(a) where an intermediate diet is to be held, at or before that diet; or
(b) where such a diet is not to be held, no later than 10 clear days before the
trial diet,

5

together with the particulars mentioned in subsection (6) below.
(6)

The particulars are—
(a) in relation to a defence of alibi, particulars as to time and place; and
(b) in relation to that or any other defence, particulars of the witnesses who
may be called to give evidence in support of the defence.

10

15

(7)

Where notice of a defence to which subsection (1) above applies is given to the
prosecutor, the prosecutor is entitled to an adjournment of the case.

(8)

The entitlement to an adjournment under subsection (7) above may be
exercised whether or not—
(a) the notice was given in accordance with subsection (5) above;
(b) the entitlement could have been exercised at an earlier diet.”.

20

Proof of uncontroversial matters
In section 258 (uncontroversial evidence) of the 1995 Act—

20

(a) in subsection (2), for the words “14 days” there is substituted “the relevant
period”,
(b) after subsection (2) there is inserted—
“(2ZA)In subsection (2) above, the “relevant period” means—
(a) where the relevant diet for the purpose of that subsection is an
intermediate diet in summary proceedings, 7 days;

25

(b) in any other case, 14 days.”,
(c) in subsection (2A), after paragraph (a) there is inserted—
“(aa) in summary proceedings in which an intermediate diet is to be held, that
diet;”,
30

(d) in subsection (4A), the words “in any solemn proceedings” are repealed,
(e) in subsection (4B)—
(i)

the word “and” immediately following paragraph (a) is repealed,

(ii) in paragraph (b), after the word “in” in the first place where it occurs there
is inserted “solemn”,
35

(iii) after paragraph (b) there is added—
“(c) in summary proceedings—
(i)

in which an intermediate diet is to be held, that diet;

(ii) in which such a diet is not to be held, the trial diet.”.
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25

Service of documents through solicitor etc.
After section 148A of the 1995 Act there is inserted—
“148B

Engagement, dismissal and withdrawal of solicitor representing accused

(1)

In summary proceedings, it is the duty of a solicitor who is engaged by the
accused for the purposes of his defence at trial to notify the court and the
prosecutor of that fact forthwith in writing.

(2)

The duty under subsection (1) above shall be regarded as having been
complied with if the solicitor has represented the accused at the first calling of
the case—

5

(a) by submitting a written intimation of the accused’s plea as described in
subsection (2)(a) of section 144 of this Act; or

10

(b) by appearing on behalf of the accused—
(i)

as described in subsection (2)(b) of that section; or

(ii) with the accused present,
and has, when acting as described in paragraph (a) or (b) above, notified the
court and the prosecutor orally or in writing that the solicitor is also engaged
by the accused for the purposes of his defence at trial.

15

(3)

Where a solicitor referred to in subsection (1) above—
(a) is dismissed by the accused; or
(b) withdraws,

20

it is the duty of the solicitor to notify the court and the prosecutor of that fact
forthwith in writing.
148C
(1)

In summary proceedings, anything which is to be served on or given, notified
or otherwise intimated to, the accused (except service of a complaint) shall be
taken to be so served, given, notified or intimated if it is, in such form and
manner as may be prescribed by Act of Adjournal, served on or given, notified
or intimated to (as the case may be) the solicitor described in subsection (2)
below at that solicitor’s place of business.

(2)

That solicitor is any solicitor—

25

30

Service etc. on accused through a solicitor

(a) who—
(i)

35

has given notice under subsection (1) of section 148B of this Act
that that solicitor is engaged by the accused for the purposes of the
accused’s defence at the trial; and

(ii) has not given notice under subsection (3) of that section;
(b) who has represented the accused as mentioned in subsection (2) of that
section; and—
(i)

has given notice as mentioned in that subsection; and

(ii) has not given notice under subsection (3) of that section; or
40

(c) who—
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(i)

has been appointed to act for the purposes of the accused’s defence
at the trial under section 150A(4)(b) or (7) or 288D of this Act;
and

(ii) has not been relieved of the appointment by the court.”.
Transfer of summary cases

5

22

Transfer of proceedings
(1)

In section 137A (transfer of sheriff court summary proceedings within sheriffdom) of
the 1995 Act—
(a) in subsection (1), for the words “an accused person has been cited to attend a diet
of the sheriff court” there is substituted “this subsection applies,”,

10

(b) after subsection (1) there is inserted—
“(1A) Subsection (1) above applies—
(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or
(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.”.

15

(2)

In section 137B (transfer of sheriff court summary proceedings outwith sheriffdom) of
that Act—
(a) for subsection (1) there is substituted—

20

25

“(1)

Where the sheriff clerk informs the prosecutor that, because of exceptional
circumstances which could not reasonably have been foreseen, it is not
practicable for the sheriff court or any other sheriff court in the sheriffdom to
proceed with some or all of the summary cases due to call at a diet, the
prosecutor shall as soon as practicable apply to the sheriff principal for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and
(b) adjournment to a diet of that court.”,

(b) after subsection (1) there is inserted—
30

“(1A) Where this subsection applies, the prosecutor may apply to the sheriff for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and
(b) adjournment to a diet of that court,

35

if there are also summary proceedings against the accused person in that court
in the other sheriffdom.
(1B) Subsection (1A) above applies—
(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or

40
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(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.
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(1C) Where the prosecutor intends to take summary proceedings against an accused
person in the sheriff court, the prosecutor may apply to the sheriff for an order
for authority for the proceedings to be taken at a sheriff court in another
sheriffdom if there are also summary proceedings against the accused person in
that court in the other sheriffdom.”,

5

(c) after subsection (2) there is inserted—
“(2A) On an application under subsection (1A) or (1C) above, the sheriff is to make
the order sought if—
(a) the sheriff considers that it would be expedient for the different cases
involved to be dealt with by the same court; and

10

(b) a sheriff of the other sheriffdom consents.”,
(d) after subsection (3) there is added—
“(4) On the application of the prosecutor, a sheriff who has made an order under
subsection (2A) above may, if a sheriff of the other sheriffdom mentioned in
paragraph (b) of that subsection consents—

15

(a) revoke; or
(b) vary so as to restrict the effect of,
that order.”.
(3)
20

After section 137B of that Act there is inserted—
“137C
(1)

Initiating sheriff court summary proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases in summary prosecutions in the sheriff courts in the sheriffdom;
and

25

(b) that it would not be practicable for those courts to deal with all the cases
involved,
the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.

30

(2)

For the purposes of subsection (1) above, the order is for summary proceedings
against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—
(i)

35

there; or

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.
(3)
40

On an application under subsection (1) above, the sheriff principal may make
the order sought with the consent of the sheriff principal of the other
sheriffdom.
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(4)
137D
(1)

5

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.
Transfer of JP court proceedings to the sheriff court
Where an accused person is due to be sentenced at a sheriff court for an
offence, the prosecutor may apply to the sheriff for an order for—
(a) the transfer to the sheriff court of any case against the accused in respect
of which sentencing is pending at any JP court in the sheriffdom; and
(b) the case to call at a diet of the sheriff court.

(2)

On an application under subsection (1) above, the sheriff is to make the order
sought if the sheriff considers that it would be expedient for the different cases
to be disposed of at the same court at the same time.

(3)

If, in a case transferred under subsection (1) above, the finding of guilt was
before a justice of the peace, the sentencing powers of the sheriff in the case
are restricted to those of the justice.”.

10

15

23

Time bar for transferred and related cases
After section 136 of the 1995 Act there is inserted—
“136A
(1)

Time limits for transferred and related cases
This section applies where the prosecutor recommences proceedings by
complaint containing both—
(a) a charge to which proceedings—

20

(i)

transferred to a court by authority of an order made under section
137A(1) of this Act; or

(ii) transferred to, or taken at, a court by authority of an order made
under section 137B(1), (1A) or (1C) of this Act,
relate; and

25

(b) a charge to which previous proceedings at that court relate.
(2)

Where this section applies, proceedings for an offence charged in that
complaint are, for the purposes of—
(a) section 136 of this Act (so far as applying to the offence);
(b) any requirement in any other enactment relating to the time limit for
bringing a summary prosecution (so far as applying to the offence); and

30

(c) any rule of law relating to delay in bringing proceedings (so far as
applying to the offence),
to be regarded as having been commenced when any previous proceedings for
the offence were first commenced.”.

35

Other summary provisions
24

Reports about supervised persons
In section 203 (reports) of the 1995 Act, after subsection (1) there is inserted—
“(1A) However, if there is available to the court a report from a local authority—
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(a) of the kind described in subsection (1) above; and
(b) which was prepared in relation to the person not more than 3 months
before the person was convicted of the offence,
the court need not obtain another report of that kind before disposing of the
case unless it considers, following representations made by or on behalf of the
person as to the person’s circumstances, that it is appropriate to obtain another
report.

5

(1B) Nothing in subsection (1) or (1A) above requires the court to obtain a report of
the kind described in subsection (1) above if the court is satisfied, having
regard to its likely method of dealing with the case before it for disposal, that
such a report would not be of any material assistance.”.

10

25

Summary appeal time limit
(1)

In section 180 (leave to appeal against conviction etc.) of the 1995 Act—
(a) in subsection (3)—
(i)

15

after the word “below” there is inserted “(and if that period is extended
under subsection (4A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (4) below”,
(b) after subsection (4) there is inserted—
“(4A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (4) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(1) of the Criminal
Proceedings etc. (Reform) (Scotland) Act 2006 (asp 00) came into force).”.

20

25

(2)

In section 186 (appeals against sentence only) of that Act, in subsection (5), for the
words from the beginning to “may” there is substituted “The sheriff principal of the
sheriffdom in which the judgment was pronounced may, on cause shown,”.

(3)

In section 194 (computation of time) of that Act, in subsection (2), for the words from
the beginning to “may” there is substituted “The sheriff principal of the sheriffdom in
which the judgment was pronounced may, on cause shown,”.

30

Solemn cases
26

Pre-trial time limits
In section 65(3)(b) (prevention of delay in trials) of the 1995 Act, for the words “the
period of” there is substituted “either or both of the periods of 11 and”.

35

27

Obstructive witnesses
(1)

In section 90B of the 1995 Act, after subsection (2) there is inserted—
“(2A) Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.”.

(2)
40

In section 90C (breach of bail under section 90B(1)(b)) of that Act, after subsection (2)
there is inserted—
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“(2A) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;

5

(d) was cited to a diet,
shall, unless challenged by giving notice of a preliminary objection in
accordance with section 71(2) or 72(6)(b)(i) of this Act, be held as admitted.”.
(3)

In section 90D (review of orders under section 90B(1)(a) or (b)) of that Act—
(a) in subsection (1), the words “, on cause shown” are repealed,

10

(b) in subsection (2)(a), the words “and on cause shown” are repealed,
(c) in subsection (3), for the words “(2)(b) above unless the” there is inserted “(1) or
(2) above unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or

15

(b) in that or any other any case, the witness or”.
28

Proceedings against bodies corporate
In section 70 (proceedings against bodies corporate) of the 1995 Act, for subsection (8)
there is substituted—
“(8)

20

In subsection (4) above, “representative” means—
(a) in the case of a body corporate (other than a limited liability partnership),
the managing director, secretary or other person in charge, or locally in
charge, of its affairs;
(b) in the case of a limited liability partnership, a member of the partnership;
(c) in either case, an employee of the body duly appointed by it for the
purpose of the proceedings.

25

(9)

For the purposes of subsection (8)(c) above, a statement—
(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;
(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership,

30

to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.”.
35

29

Petition proceedings outwith sheriffdom
After section 34 of the 1995 Act there is inserted—
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“Petition proceedings outwith sheriffdom
34A
(1)

Petition proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases on petition in the sheriff courts in the sheriffdom; and

5

(b) that it would not be practicable for those courts to deal with all the cases
involved,
the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.

10

(2)

For the purposes of subsection (1) above, the order is for petition proceedings
against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—

15

(i)

there; or

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.
20

25

(3)

On an application under subsection (1) above, the sheriff principal may make
the order sought with the consent of the sheriff principal of the other
sheriffdom.

(4)

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.

(5)

This section does not confer jurisdiction for any subsequent proceedings on
indictment.”.
Miscellaneous

30

Evidence on commission
(1)

30

In section 271I (taking of evidence by a commissioner) of the 1995 Act—
(a) after subsection (1) there is inserted—
“(1A) Proceedings before a commissioner appointed under subsection (1) above
shall, if the court so directed when authorising such proceedings, take place by
means of a live television link between the place where the commissioner is
taking, and the place from which the witness is giving, evidence.”,

35

(b) in subsection (3)(a), for the words “present in the room where such proceedings
are taking place” there is substituted “present—
(i)

in the room where such proceedings are taking place; or

(ii) if such proceedings are taking place by means of a live television
link, in the same room as the witness”,
40

(c) after subsection (4) there is added—
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“(5)

(6)

Sections 274 to 275C and 288C to 288F of this Act apply in relation to
proceedings before a commissioner appointed under subsection (1) above as
they apply in relation to a trial.
In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;

5

(b) references in those sections to a trial, a trial diet or the court shall be read
accordingly.
(7)

In a case where—
(a) the offence is—

10

(i)

a sexual offence to which section 288C of this Act applies; or

(ii) an offence in relation to which an order has been made under
section 288C(4) of this Act; and
(b) for the purposes of—
(i)

15

section 271A(5) or (9) of this Act;

(ii) section 271C(5) or (7) of this Act;
(iv) section 271D(1) of this Act,
it falls to the court to appoint a commissioner under subsection (1)
above,
the commissioner shall be a person described in subsection (8) below.

20

(8)

The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or
(b) in any other case, a sheriff.”.

25

(2)

In section 272 (evidence by letter of request or on commission) of that Act, after
subsection (9) there is added—
“(10) Sections 274 to 275C and 288C and 288D of this Act apply in relation to
proceedings in which a commissioner examines a witness under subsection
(1)(b) above as they apply in relation to a trial.

30

(11) In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;
(b) references in those sections to a trial, a trial diet or the court shall be read
accordingly.

35

(12) In a case where—
(a) the offence is—
(i)

a sexual offence to which section 288C of this Act applies; or

(ii) an offence in relation to which an order has been made under
section 288C(4) of this Act; and


36

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 2—Proceedings

33

(b) it falls to the court to appoint a commissioner for the purposes of
subsection (1)(b) above,
the commissioner shall be a person described in subsection (13) below.
(13) The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or

5

(b) in any other case, a sheriff.”.
31

Recovery of documents
After section 301 of the 1995 Act there is inserted—
“Recovery of documents

10

301A

15

Recovery of documents

(1)

It is competent for the sheriff court to make, in connection with any criminal
proceedings mentioned in subsection (2) below, the orders mentioned in
subsection (3) below.

(2)

The proceedings are—
(a) solemn proceedings in that sheriff court;
(b) summary proceedings—
(i)

in that sheriff court;

(ii) in any JP court in that sheriff court’s district.
20

(3)

The orders are—
(a) an order granting commission and diligence for the recovery of
documents;
(b) an order for the production of documents.

(4)

An application for the purpose may not be made—
(a) in connection with solemn proceedings, until the indictment has been
served on the accused or the accused has been cited under section
66(4)(b) of this Act;

25

(b) in connection with summary proceedings, until the accused has answered
the complaint.
30

35

(5)

A decision of the sheriff on an application for an order under subsection (1)
above may be appealed to the High Court.

(6)

In an appeal under subsection (5) above, the High Court may uphold, vary or
quash the decision of the sheriff.

(7)

The prosecutor is entitled to be heard in any—
(a) application for an order under subsection (1) above;
(b) appeal under subsection (5) above,
even if the prosecutor is not a party to the application or (as the case may be)
appeal.


37

34

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 2—Proceedings
(8)

32
5

The competence of the High Court to make, in connection with criminal
proceedings, the orders mentioned in subsection (3) above is restricted to
making them in connection with proceedings in that court.”.

Power of court to excuse procedural irregularities
After section 300 of the 1995 Act there is inserted—
“Excusal of irregularities
300A
(1)

Power of court to excuse procedural irregularities
A court may, on the application of the prosecutor or the accused person, excuse
a procedural irregularity—
(a) of a kind described in subsection (3) below; and

10

(b) which has occurred in relation to proceedings before that court,
if the conditions mentioned in subsection (2) below are met.
(2)

The conditions are that—
(a) it appears to the court that the irregularity arose because of—
(i)

15

mistake or oversight; or

(ii) other excusable reason; and
(b) the court is satisfied in the circumstances of the case that it would be in
the interests of justice to excuse the irregularity.
(3)
20

A procedural irregularity is an irregularity arising at any stage of
proceedings—
(a) from—
(i)

failure to call or discharge a diet properly;

(ii) improper adjournment or continuation of a case;
(b) from failure of—
25

(i)

the court; or

(ii) the prosecutor or the accused,
to do something within a particular period or otherwise comply with a
time limit;
(c) from failure of the prosecutor to serve properly a notice or other thing;
30

(d) from failure of the accused to—
(i)

intimate properly a preliminary objection,

(ii) intimate properly a plea or defence;
(iii) serve properly a notice or other thing;
(e) from failure of—
35

(i)

the court; or

(ii) the prosecutor or the accused,
to fulfil any other procedural requirement.
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(4)

Subsection (1) above does not authorise a court to excuse an irregularity
arising by reason of the detention in custody of an accused person for a period
exceeding that fixed by this Act.

(5)

Subsection (1) above does not apply in relation to any requirement as to proof
including, in particular, any matter relating to—

5

(a) admissibility of evidence;
(b) sufficiency of evidence; or
(c) any other evidential factor.
(6)
10

Where a court excuses an irregularity under subsection (1) above, it may make
such order as is necessary or expedient for the purpose of—
(a) restoring the proceedings as if the irregularity had never occurred;
(b) facilitating the continuation of the proceedings as if it had never
occurred, for example—
(i)

extending any time limit;

(ii) appointing a diet for further procedure or granting an adjournment
or continuation of a diet;

15

(c) protecting the rights of the parties.
(7)

For the purposes of this section—
(a) a reference to an accused person, except the reference in subsection (4)
above, includes reference to a person who has been convicted of an
offence;

20

(b) something is done properly if it is done in accordance with a requirement
of an enactment or any rule of law.
(8)
25

This section is without prejudice to any provision of this Act under which a
court may extend—
(a) a period within which something requires to be done; or
(b) any other time limit.

(9)

This section is without prejudice to any rule of law by virtue of which it may
be determined by a court that breach, in relation to criminal proceedings—
(a) of a requirement of an enactment; or

30

(b) of a rule of law,
does not render the proceedings, or anything done (or purported to have been
done) for the purposes of or in connection with proceedings, invalid.”.
PART 3
PENALTIES

35

Sentencing powers
33

Sheriff summary: common law offences
In section 5 (the sheriff: summary jurisdiction and powers) of the 1995 Act—
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(a) in paragraph (d) of subsection (2), for the word “three” there is substituted “12”,
and
(b) subsection (3) is repealed.

34
5

Sheriff summary: particular statutory offences
(1)

In section 41 (assaults on constables, etc.) of the Police (Scotland) Act 1967 (c.77), in
subsection (1), for the word “nine” there is substituted “12”.

(2)

In section 37 (offences) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)—
(a) in subsection (4), for the words from “(a “relevant offence”)” to the end there is
substituted “shall be liable on summary conviction to imprisonment for a term not
exceeding 12 months or to a fine not exceeding the prescribed sum within the
meaning of section 225(8) of the Criminal Procedure (Scotland) Act 1995 (c.46)
or to both.”,

10

(b) subsection (5) is repealed.
(3)

In section 6 (penalties) of the Emergency Workers (Scotland) Act 2005 (asp 2)—
(a) for the word “9” there is substituted “12”,

15

(b) for the words “level 5 on the standard scale” there is substituted “the prescribed
sum within the meaning of section 225(8) of the Criminal Procedure (Scotland)
Act 1995 (c.46)”.
(4)
20

In section 39 (assaulting or impeding employees discharging certain functions) of the
Fire (Scotland) Act 2005 (asp 5), in subsection (4)—
(a) for the word “9” there is substituted “12”,
(b) after the word “scale” there is added “or to both”.

(5)

25

35

Sheriff summary: other statutory offences
(1)

The maximum term of imprisonment to which a person is liable on summary conviction
of a relevant offence is, by virtue of this subsection, 12 months.

(2)

Accordingly, the specification of a maximum period of imprisonment in every relevant
penalty provision is, in relation to any relevant offence to which it applies, to be read
subject to subsection (1).

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum term of imprisonment in a relevant penalty provision so
as to specify, in relation to the relevant offence to which it applies, that the maximum
term of imprisonment to which a person is liable on summary conviction is 12 months.

(4)

The Scottish Ministers may by order amend a relevant power so as to increase to 12
months the maximum term of imprisonment to which a person is liable on summary
conviction of an offence to which the power applies.

(5)

In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—

30

35

40
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This section does not affect the penalty for an offence committed before the coming into
force of this section.

(a) triable either on indictment or summary complaint, and
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(b) punishable on summary conviction with a maximum term of imprisonment of less
than 12 months.
(6)

In this section—
a “relevant enactment” is an Act passed before this Act,
a “relevant instrument” is any subordinate legislation made before the passing of
this Act,

5

a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,
a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) by subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a term of imprisonment.

10

36

JP court: power to increase penalties
(1)

15

The Scottish Ministers may by order amend any specification of a maximum—
(a) term of imprisonment,
(b) level of fine,
(c) amount of caution,
in section 7(6) or (7) of the 1995 Act.

(2)

20

The Scottish Ministers may by order amend any specification, in relation to the JP court,
of a maximum—
(a) term of imprisonment,
(b) level of fine,
in any other enactment.

(3)

25

An order under subsection (1) or (2) may not make provision for—
(a) a term of imprisonment exceeding 6 months,
(b) a fine exceeding level 5 on the standard scale,
(c) an amount of caution exceeding level 5 on the standard scale.

37

Prescribed sum
In section 225 (penalties: standard scale, prescribed sum and uprating) of the 1995 Act,
in subsection (8), for the words “£5,000” there is substituted “£10,000”.

30

38

Compensation orders
(1)

35

In section 249 (compensation order against convicted person) of the 1995 Act—
(a) in subsection (1), for the words from “any” in the second place where it occurs to
the end there is substituted “any—
(a) personal injury, loss or damage caused directly or indirectly; or
(b) alarm or distress caused directly,
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to the victim.”,
(b) after that subsection there is inserted—
“(1A) For the purposes of subsection (1) above, “victim” means—
(a) a person against whom; or
(b) a person against whose property,

5

the acts which constituted the offence were directed.”.
(2)

In section 251(1)(a) (review of compensation order) of that Act, for the words “or
damage” there is substituted “, damage, alarm or distress”.

(3)

In section 253(1) (effect of compensation order on subsequent award of damages in civil
proceedings) of that Act, for the words “or damage” there is substituted “, damage,
alarm or distress”.

(4)

In section 229 (probation orders: additional requirements) of that Act—

10

(a) in subsection (6), for the words from “any” in the second place where it occurs to
“offence” there is substituted “the matters referred to in subsection (6A) below”,
(b) after that subsection there is inserted—

15

“(6A) Those matters are any personal injury, loss, damage, alarm or distress of the
victim as described in section 249(1) and (1A) of this Act.”.
Penalties as alternative to prosecution
39
20

Fixed penalty and compensation offers
(1)

In section 302 (fixed penalty: conditional offer by procurator fiscal) of the 1995 Act—
(a) in subsection (2)—
(i)

after paragraph (b)(i) there is inserted—
“(ia) any discount in the amount of the fixed penalty which may be
available;”,

25

(ii) in paragraph (c), the words “or of the first instalment thereof” are repealed,
(iii) after paragraph (c) there is inserted—
“(ca) shall indicate—
(i)

30

35

that the alleged offender may refuse the conditional offer by giving
notice to the clerk of court in the manner specified in the
conditional offer before the expiry of 28 days, or such longer
period as may be specified in the conditional offer, beginning on
the day on which the conditional offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the conditional offer
(even where no payment is made in respect of the offer);
(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the conditional offer any
liability for conviction of the offence shall be discharged except
where the offer is recalled under section 302C of this Act;”,

40
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(iv) the word “and” immediately following paragraph (d) is repealed,
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(v) for paragraph (e) there is substituted—
“(e) shall state—
(i)
5

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (ca)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;

10

(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the conditional
offer relates;
(f) shall state that refusal of a conditional offer under paragraph (ca)(i)
above will be treated as a request by the alleged offender to be tried for
the offence; and

15

(g) shall explain the right to request a recall of the fixed penalty under
section 302C of this Act.”,
(b) for subsection (4) there is substituted—
20

25

“(4)

The clerk of court shall, upon the expiry of the period of 28 days referred to in
subsection (2)(c) above or such longer period as may be specified in the
conditional offer, notify the procurator fiscal who issued the conditional offer
whether or not any payment has been made, or a notice as described in
subsection (2)(ca)(i) above has been received, in respect of the offer.”,

(c) after subsection (4) there is inserted—
“(4A) A conditional offer is accepted by the alleged offender making any payment in
respect of the appropriate fixed penalty.

30

(4B) Where an alleged offender to whom a conditional offer of a fixed penalty is
made does not give notice as described in subsection (2)(ca)(i) above, the
alleged offender is deemed to have accepted the conditional offer.
(4C) Where—
(a) an alleged offender accepts a conditional offer as described in subsection
(4A) above; or

35

(b) an alleged offender is deemed to have accepted a conditional offer under
subsection (4B) above and the fixed penalty is not recalled,
no proceedings shall be brought against the alleged offender for the offence.”,
(d) subsections (5) and (6) are repealed,
(e) in subsection (7), for the word “1” there is substituted “2”,
(f) after subsection (7) there is inserted—

40

“(7A) The Scottish Ministers may by order make provision for and in connection
with discounts of the amount payable in respect of fixed penalties including, in
particular—
(a) as to the circumstances in which a discount may be applied or disapplied;
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(b) as to the amount or proportion of any discount;
(c) for review of any disapplication of a discount,”,
(g) in subsection (8), after the word “(7)” there is inserted “or (7A)”,
(h) after subsection (8) there is inserted—
“(8A) The alleged offender shall be presumed to have received a conditional offer
under subsection (1) above if the offer is sent to—

5

(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or
(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.

10

(8B) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a conditional offer under subsection (1) above was
sent provided it is proved that the accused received the offer; or
(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.”,

15

(i) in subsection (9), for the words “competently be tried before a district court” there
is substituted “be tried summarily”.
(2)

After section 302 of that Act there is inserted—
“Compensation offers

20

302A
(1)

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send to the alleged offender a notice under this section
(referred to in this section as a compensation offer); and where he issues a
compensation offer the procurator fiscal shall notify the clerk of court specified
in it of the issue of the offer and of its terms.

(2)

A compensation offer—

25

30

Compensation offer by procurator fiscal

(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;
(b) shall state—
(i)

the amount of compensation payable;

(ii) the amount of the instalments by which that amount may be paid;
and
35

40

(iii) the intervals at which such instalments should be paid;
(c) shall indicate that if, within 28 days of the date on which the offer was
issued, or such longer period as may be specified in the offer, the alleged
offender accepts the offer by making payment in respect of the offer to
the clerk of court specified in the offer at the address therein mentioned,
any liability to conviction of the offence shall be discharged;
(d) shall indicate—
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that the alleged offender may refuse the offer by giving notice to
the clerk of court in the manner specified in the offer before the
expiry of 28 days, or such longer period as may be specified in the
offer, beginning on the day on which the offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the offer (even where no
payment is made in respect of the offer);

5

(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the offer any liability for
conviction of the offence shall be discharged except where the
offer is recalled under section 302C of this Act;

10

(e) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was made, or such longer period as may
be specified in the offer;

15

(f) shall state—
(i)

20

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (d)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;
(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the offer relates;

25

(g) shall state that refusal of an offer under paragraph (d)(i) above will be
treated as a request by the alleged offender to be tried for the offence;
and
(h) shall explain the right to request a recall of the offer under section 302C
of this Act.

30

(3)

A compensation offer may be made in respect of more than one relevant
offence and shall, in such a case, state the amount payable in respect of the
offer for all the offences in relation to which it is issued.

35

(4)

The clerk of court shall, upon the expiry of the period of 28 days referred to in
subsection (2)(c) above or such longer period as may be specified in the
compensation offer, notify the procurator fiscal who issued the offer whether
or not any payment has been made, or a notice as described in subsection
(2)(d)(i) above has been received, in respect of the offer.

40

(5)

A compensation offer is accepted by the alleged offender making any payment
in respect of the offer.

(6)

Where an alleged offender to whom a compensation offer is made does not
give notice as described in subsection (2)(d)(i) above, the alleged offender is
deemed to have accepted the offer.

(7)

Where—

45
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(a) an alleged offender accepts a compensation offer as described in
subsection (5) above; or
(b) an alleged offender is deemed to have accepted a compensation offer
under subsection (6) above and the offer is not recalled,
no proceedings shall be brought against the alleged offender for the offence.

5

(8)

The Scottish Ministers shall by order prescribe the maximum amount of a
compensation offer; but that amount shall not exceed level 5 on the standard
scale.

(9)

An order under subsection (8) above shall be made by statutory instrument;
and any such instrument shall be subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(10)

The alleged offender shall be presumed to have received a compensation offer
under subsection (1) above if the offer is sent to—

10

(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or

15

(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.
(11) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a compensation offer under subsection (1) above
was sent provided it is proved that the accused received the offer; or

20

(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.
25

(12) The clerk of court shall account for the amount paid under a compensation
offer to the person entitled thereto.
(13) In this section, a “relevant offence” means any offence—
(a) in respect of which an alleged offender could be tried summarily; and
(b) on conviction of which it would be competent for the court to make a
compensation order under section 249 of this Act.
Combined offers

30

302B

35

Combined fixed penalty and compensation offer

(1)

The procurator fiscal may send to an alleged offender a notice under sections
302(1) and 302A(1) of this Act in respect of the same relevant offence
(referred to in this section as a “combined offer”).

(2)

A combined offer shall be contained in the one notice.

(3)

In addition to the information required to be provided under sections 302(2)
and 302A(2) of this Act, the combined offer shall state—
(a) that the combined offer consists of both a fixed penalty offer and a
compensation offer;

40

(b) the whole amount of the combined offer; and
(c) that liability for conviction of the offence shall not be discharged unless
the whole of the combined offer is accepted.
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Any acceptance or deemed acceptance of part of a combined offer shall be
treated as applying to the whole of the offer.
Recall and enforcement of fixed penalties and compensation offers

302C
(1)

5

Recall of fixed penalty or compensation offer
Where an alleged offender is deemed to have accepted—
(a) a fixed penalty offer by virtue of section 302(2)(ca)(ii) of this Act; or
(b) a compensation offer by virtue of section 302A(2)(d)(ii) of this Act,
the alleged offender may request that it be recalled.

(2)

A request for recall under subsection (1) above is valid only if the alleged
offender claims that he did not receive the offer concerned.

(3)

A request for recall of a fixed penalty offer or a compensation offer requires to
be made—

10

(a) to the clerk of court referred to in the offer; and
(b) no later than 7 days after the expiry of the period specified in the offer
for payment of the fixed penalty or compensation offer or, where a
notice is sent in pursuance of section 303(1A)(a) of this Act, no later
than 7 days after it is sent.

15

(4)

The clerk of court may, following a request so made—
(a) uphold the fixed penalty offer or compensation offer; or
(b) recall it.

20

(5)

The alleged offender may, within 7 days of a decision under subsection (4)(a)
above, apply to the court specified in the offer for a review of the decision.

(6)

In a review under subsection (5) above, the court may—
(a) confirm or quash the decision of the clerk;
(b) in either case, give such direction to the clerk as the court considers
appropriate.

25

(7)

The decision of the court in a review under subsection (5) above shall be final.

(8)

The clerk of court shall, without delay, notify the procurator fiscal of—
(a) a request for recall under subsection (1) above;
(b) an application for review under subsection (5) above;

30

(b) any decision under subsection (4) or (6) above.
(9)

35

(3)

For the purposes of this section, a certificate given by the procurator fiscal as to
the date on which a fixed penalty offer or compensation order was sent shall be
sufficient evidence of that fact.”.

In section 303 (fixed penalty: enforcement) of that Act—
(a) for subsection (1) there is substituted—
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“(1)

5

Subject to subsections (1A) and (2) below, where an alleged offender accepts a
fixed penalty offer under section 302 of this Act or a compensation offer under
section 302A of this Act, any amount of it which is outstanding at any time
shall be treated as if the penalty or offer were a fine imposed by the court (the
clerk of which is specified in the notice).”,

(b) after subsection (1) there is inserted—
“(1A) No action shall be taken to enforce a fixed penalty or compensation offer
which an alleged offender is deemed to have accepted by virtue of section
302(2)(ca)(ii) or section 302A(2)(d)(ii) of this Act unless—
(a) the alleged offender is sent a notice—

10

(i)

of the intention to take enforcement action; and

(ii) which explains the right to request a recall of the penalty or offer
under section 302C of this Act;
(b) any request for recall made under that section has been finally disposed
of.”,

15

(c) in subsection (2), for the word “penalty” there is substituted “fixed penalty or
compensation offer”,
(d) in subsection (3), after the word “penalty” there is inserted “or compensation
offer”.
20

40

Work orders
After section 303 (fixed penalty: enforcement) of the 1995 Act there is inserted—
“Work orders
303ZA Work orders
(1)

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send the alleged offender a notice under this section
(referred to in this section as a work offer) which offers the alleged offender
the opportunity of performing unpaid work.

(2)

The total number of hours of unpaid work shall be not less than 10 nor more
than 50.

(3)

A work offer—

25

30

(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;
(b) shall state—
35

(i)

the number of hours of unpaid work which the alleged offender is
required to perform;

(ii) the date by which that work requires to be completed;
(c) shall indicate that if the alleged offender—
(i)
40

accepts the work offer; and

(ii) completes the work to the satisfaction of the supervising officer,
any liability for conviction of the offence shall be discharged;
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(d) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was issued, or such longer period as
may be specified in the offer;
(e) shall state—

5

(i)

that acceptance of a work offer in the manner described in
subsection (5) below shall not be a conviction nor be recorded as
such;

(ii) that the fact that the offer has been accepted may be disclosed to
the court in any proceedings for an offence committed by the
alleged offender within the period of two years beginning on the
day of acceptance of the offer;

10

(iii) that if a work order made under subsection (7) below is not
completed, that fact may be disclosed to the court in any
proceedings for the offence to which the order relates.

15

(4)

A work offer may be made in respect of more than one relevant offence and
shall, in such a case, state the total amount of work requiring to be performed
in respect of the offences in relation to which it is made.

(5)

An alleged offender accepts a work offer by giving notice to the clerk of court
specified in the order before the expiry of 28 days, or such longer period as
may be specified in the offer, beginning on the day on which the offer is made.

(6)

The clerk of court shall, upon the expiry of the period of 28 days referred to in
subsection (5) above or such longer period as may be specified in the work
offer, notify the procurator fiscal who issued the offer whether or not any
notification has been received from the alleged offender in respect of the offer.

(7)

If (and only if) the alleged offender accepts a work offer, the procurator fiscal
may make an order (referred to in this section as a work order) against the
alleged offender.

(8)

Notice of a work order—

20

25

(a) shall be sent to the alleged offender as soon as reasonably practicable
after acceptance of the work offer; and

30

(b) shall contain—
(i)

the information mentioned in subsection (3)(b) above; and

(ii) the name and contact details of the person who is to act as
supervisor (“the supervising officer”) in relation to the alleged
offender.

35

(9)

The procurator fiscal shall notify—
(a) the clerk of court specified in it;

40

(b) the local authority which will be responsible for supervision of the
alleged offender,
of the terms of any work order sent to an alleged offender.
(10) Where a work order is made, the supervising officer shall—
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(a) determine the nature of the work which the alleged offender requires to
perform;
(b) determine the times and places at which the alleged offender is to
perform that work;
(c) give directions to the alleged offender in relation to that work;

5

(d) provide the procurator fiscal with such information as the procurator
fiscal may require in relation to the alleged offender’s conduct in
connection with the requirements of the order.
(11) In giving directions under subsection (10)(c) above, a supervising officer shall,
so far as practicable, avoid—

10

(a) any conflict with the alleged offender’s religious beliefs;
(b) any interference with the times at which the alleged offender normally—
(i)

works (or carries out voluntary work); or

(ii) attends an educational establishment.
(12) The supervising officer shall, on or as soon as practicable after the date
referred to in subsection (3)(b)(ii) above, notify the procurator fiscal whether
or not the work has been performed to the supervising officer’s satisfaction.

15

(13) Where an alleged offender completes the work specified in the work order to
the satisfaction of the supervising officer, no proceedings shall be brought
against the alleged offender for the offence.

20

(14) The Scottish Ministers may, by regulations, make provision for the purposes of
subsection (10) above (including, in particular, the kinds of activity of which
the work requiring to be performed may (or may not) consist).
(15) Regulations under subsection (14) above shall be made by statutory instrument
which shall be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

25

(16) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a work offer was sent provided it is proved that the
accused received the offer; or

30

(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.
(17) In this section, a “relevant offence” means any offence in respect of which an
alleged offender could be tried summarily.”.
35

41

Disclosure of previous offers
(1)

In section 69 (notice of previous convictions) of the 1995 Act, after subsection (5) there
is added—
“(6)

Any reference in this section to a previous conviction includes reference to—
(a) a—

40

(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
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that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.”.
5

(2)

In section 101 (previous convictions: solemn proceedings) of that Act, after subsection
(8) there is added—
“(9)

Any reference in this section, except subsection (2) above, to a previous
conviction includes reference to—
(a) a—
(i)

10

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.

15

(10)

Nothing in this section or in section 69 of this Act shall prevent the prosecutor,
following conviction of an accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;
(b) to which a compensation offer made under section 302A(1) of this Act
related; or

20

(c) to which a work offer made under section 303ZA(1) of this Act related,
providing the judge with information about the making of the offer (including
the terms of the offer).”.
25

(3)

In section 166 (previous convictions: summary proceedings) of that Act, after subsection
(8) there is added—
“(9)

Any reference in this section, except subsection (8) above, to a previous
conviction includes reference to—
(a) a—
(i)

30

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.

35

(10)

Nothing in this section shall prevent the prosecutor, following conviction of an
accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;

40

(b) to which a compensation offer made under section 302A(1) of this Act
related; or
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providing the judge with information about the making of the offer (including
the terms of the offer).”.

42

Time bar where offer made
After section 136A of the 1995 Act (as inserted by section 23 of this Act) there is
inserted—

5

“136B
(1)
10

Time limits where fixed penalty offer etc. made
For the purposes of any provision in an enactment for a time limit within which
proceedings are to be commenced, in calculating the period since a
contravention occurred—
(a) where a fixed penalty offer is made under section 302(1) of this Act, the
period between the date of the offer and—
(i)

the receipt by the procurator fiscal of a notice under section 302(4)
of this Act;

(ii) a recall of the fixed penalty by virtue of section 302C of this Act,

15

shall be disregarded;
(b) where a compensation offer is made under section 302A(1) of this Act,
the period between the date of the offer and—
(i)
20

the receipt by the procurator fiscal of a notice under section
302A(4) of this Act;

(ii) a recall of the offer by virtue of section 302C of this Act,
shall be disregarded;
(c) where a work offer is made under section 303ZA(1) of this Act, the
period between the date of the offer and—
25

(i)

where the alleged offender does not accept the offer in the manner
described in section 303ZA(5) of this Act, the receipt by the
procurator fiscal of a notice under section 303ZA(6) of this Act;

30

(ii) where the alleged offender accepts the offer as so described, but
fails to complete the subsequent work order, the date specified for
completion of the order,
shall be disregarded.
(2)

A certificate purporting to be signed by or on behalf of the prosecutor which
states a period to be disregarded by virtue of subsection (1) above is sufficient
authority for the period to be disregarded.”.
Enforcement of fines etc.

35

43

Fines enforcement officers and their functions
After section 226 of the 1995 Act there is inserted—
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“Enforcement of fines etc.: fines enforcement officers
226A

Fines enforcement officers

(1)

The Scottish Ministers may authorise persons to act as fines enforcement
officers for any or all of the purposes of this section and sections 226B to 226H
of this Act.

(2)

A FEO has the general functions of—

5

(a) providing information and advice to offenders as regards payment of
relevant penalties;
(b) securing compliance of offenders with enforcement orders (including as
varied under section 226C(1) of this Act).

10

(3)

Where an offender is subject to two or more relevant penalties, a FEO—
(a) in exercising the function conferred by subsection (2)(b) above;
(b) in considering whether or not to vary an enforcement order under section
226C(1) of this Act,
shall have regard to that fact and to the total amount which the offender is
liable to pay in respect of them.

15

(4)

The Scottish Ministers may by regulations make further provision as to FEOs
and their functions.

(5)

Regulations under subsection (4) above are not made unless a draft of the
statutory instrument containing the regulations has been laid before, and
approved by a resolution of, the Scottish Parliament.

20

226B
(1)

When a court grants time to pay (or further time to pay) a relevant penalty (or
an instalment of it) under section 214 or 215 of this Act, the court shall make
an enforcement order under this subsection in relation to payment of the
penalty.

(2)

Despite subsection (1) above, a court need not make an enforcement order
where it considers that it would not be appropriate to do so in the
circumstances of the case.

(3)

Where, by virtue of subsection (2) above, a court does not make an
enforcement order under subsection (1) above, it may subsequently make an
enforcement order under that subsection in relation to payment of the penalty.

(4)

Where a person—

25

30

Enforcement orders

(a) has accepted (or is deemed to have accepted)—
(i)

35

a fixed penalty offer under section 302(1) of this Act; or

(ii) a compensation offer under section 302A(1) of this Act; and
(b) payment (or payment of an instalment) has not been made as required by
the offer,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.

40

(5)

An enforcement order under subsection (4) above may be made—
(a) on the oral or written application of the clerk of court; and
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(b) without the offender being present.
(6)

An enforcement order shall—
(a) state the amount of the relevant penalty;
(b) require payment of the relevant penalty in accordance with—
(i)

5

such arrangements as to the amount of the instalments by which
the relevant penalty should be paid and as to the intervals at which
such instalments should be paid;

(ii) such other arrangements,
as the order may specify;
(c) provide contact details for the FEO dealing with the enforcement order;

10

(d) explain the effect of the enforcement order.
(7)

While an enforcement order has effect in relation to a fine—
(a) a court may not impose imprisonment—
(i)

under section 214(4) of this Act; or

(ii) under section 219(1) of this Act,

15

in respect of the fine;
(b) a court may not—
(i)

allow further time for payment under subsection (9)(a) of section
214 of this Act; or

(ii) make an order under subsection (9)(b) of that section,

20

in respect of the fine;
(c) the offender may not make an application under section 215(1) of this
Act in respect of the fine.
(8)

An enforcement order ceases to have effect if—
(a) the relevant penalty is paid (including by application of any proceeds of
enforcement action); or

25

(b) it is revoked under section 226G(9)(a) or (b) of this Act.
226C
(1)

Variation for further time to pay
A FEO dealing with an enforcement order may—
(a) on the application of the offender; and

30

(b) having regard to the circumstances of the offender,
vary the arrangements specified in the order for payment of the relevant
penalty.
(2)
35

That is, by—
(a) allowing the offender further time to pay the penalty (or any instalment
of it);
(b) allowing the offender to pay the penalty by instalments of such lesser
amounts, or at such longer intervals, as those specified in the
enforcement order.
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(3)

An application by an offender for the purpose of subsection (1) above may be
made orally or in writing.

(4)

A FEO shall notify the offender concerned of any—
(a) variation under subsection (1) above;
(b) refusal of an application for variation under that subsection.

5

226D
(1)

Seizure of vehicles
A FEO may, for the purpose mentioned in subsection (2) below, direct that a
motor vehicle belonging to the offender be—
(a) immobilised;
(b) impounded.

10

(2)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(3)

For the purposes of this section—
(a) a vehicle belongs to an offender if it is registered under the Vehicle
Excise and Registration Act 1994 (c.22) in the offender’s name;

15

(b) a reference—
(i)

to a vehicle being immobilised is to its being fitted with an
immobilisation device in accordance with regulations made under
subsection (10) below;

(ii) to a vehicle being impounded is to its being taken to a place of
custody in accordance with regulations made under that
subsection;

20

(c) a direction under subsection (1) above is referred to as a “seizure order”.
25

(4)

A FEO shall notify the offender concerned that a seizure order has been made.

(5)

Where—
(a) a seizure order has been made; and
(b) at the end of such period as may be specified in regulations made under
subsection (10) below, any part of the relevant penalty remains unpaid,
a FEO may apply to the relevant court for an order under subsection (6) below.

30

(6)

The court may make an order under this subsection—
(a) for the sale or other disposal of the vehicle in accordance with
regulations made under subsection (10) below;

35

(b) for any proceeds of the disposal to be applied in accordance with
regulations made under that subsection in payment of or towards the
unpaid amount of the relevant penalty;
(c) for any remainder of those proceeds to be applied in accordance with
regulations made under that subsection in payment of or towards any
reasonable expenses incurred by the FEO in relation to the seizure order;

40

(d) subject to paragraphs (b) and (c) above, for any balance to be given to
the offender.
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A person commits an offence if, without lawful authority or reasonable excuse,
the person removes or attempts to remove—
(a) an immobilisation device fitted;
(b) a notice fixed,
to a motor vehicle in pursuance of a seizure order.

5

(8)

A person guilty of an offence under subsection (7) above is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(9)

A seizure order must not be made in respect of a vehicle—
(a) which displays a valid disabled person’s badge; or
(b) in relation to which there are reasonable grounds for believing that it is
used primarily for the carriage of a disabled person.

10

(10) The Scottish Ministers may make regulations for the purposes of and in
connection with this section.
15

(11) Regulations under subsection (10) above may, in particular, include
provision—
(a) as to circumstances in which a seizure order may (or may not) be made;
(b) as regards the value of a vehicle seizable compared to the amount of a
relevant penalty which is unpaid;
(c) by reference to subsection (3)(a) above, for protecting the interests of
owners of vehicles apart from offenders;

20

(d) relating to subsections (3)(b), (5)(b) and (6) above;
(e) as to the fixing of notices to vehicles to which an immobilisation device
has been fitted;
(f) as to the keeping and release of vehicles immobilised or impounded
(including as to conditions of release).

25

(12) Regulations under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
(13) In this section—
“disabled person’s badge” means a badge issued, or having effect as if
issued, under regulations made under section 21 of the Chronically Sick
and Disabled Persons Act 1970 (c.44);

30

“immobilisation device” has the same meaning as in section 104(9) of
the Road Traffic Regulation Act 1984 (c.27);
“motor vehicle” means a mechanically propelled vehicle intended or
adapted for use on roads (except that section 189 of the Road Traffic Act
1988 (c.52) applies for the purposes of this section as it applies for the
purposes of that Act).

35

226E
(1)
40
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Deduction from benefits
A FEO may, for the purpose mentioned in subsection (2) below, request the
relevant court to make an application under regulations made under section
24(1)(a) of the Criminal Justice Act 1991 (c.53) for deductions as described in
that section.
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The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.
Powers of diligence

(1)

When a court makes an enforcement order, it shall grant a warrant for civil
diligence in the form prescribed by Act of Adjournal.

(2)

A warrant granted under subsection (1) above authorises a FEO to execute the
types of diligence mentioned in subsection (3) below for the purpose
mentioned in subsection (4) below.

(3)

The types of diligence are—

5

(a) arrestment of earnings; and

10

(b) arrestment of funds standing in accounts held at any bank or other
financial institution.

15

(4)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(5)

The types of diligence mentioned in subsection (3) above may (whatever the
amount of the relevant penalty concerned) be executed by an FEO in the same
manner as if authorised by a warrant granted by the sheriff in a summary cause.

(6)

However, the power of FEOs to execute the types of diligence mentioned in
subsection (3) above is subject to such provision as the Scottish Ministers may
by regulations make.

(7)

Provision in regulations under subsection (6) above may, in particular—

20

(a) specify circumstances in which the types of diligence mentioned in
subsection (3) above are (or are not) to be executed by a FEO;
(b) modify the application of any enactment (including subsection (5)
above) or rule of law applying in relation to those types of diligence in so
far as they may be executed by a FEO.

25

(8)
226G
30

(1)

Regulations under subsection (6) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
Reference of case to court
A FEO may refer an enforcement order to the relevant court where—
(a) the FEO believes that payment of a relevant penalty, or any remaining
part of a relevant penalty, to which an enforcement order relates is
unlikely to be obtained;
(b) for any other reason (including failure of the offender to co-operate with
the FEO) the FEO considers it expedient to do so.

35

40

(2)

A FEO may make a reference under subsection (1) above at any time from the
day after the enforcement order is made.

(3)

When making a reference under subsection (1) above, the FEO shall provide
the court with a report on the circumstances of the case.

(4)

A report under subsection (3) above shall include, in particular—
(a) a copy of any report from a supervising officer received by the FEO
under section 217(9) of this Act; and
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(b) information about—
(i)

(ii) any effort (or lack of effort) made by the offender to make
payment of or towards the penalty.

5

10

the steps taken by the enforcement officer to obtain payment of or
towards the relevant penalty; and

(5)

Where a reference is made under subsection (1) above, the relevant court shall
enquire of the offender as to the reason why the relevant penalty (or an
instalment of it) has not been paid.

(6)

Subsection (5) above does not apply where the offender is in prison.

(7)

Subsections (3) to (7) of section 216 of this Act apply in relation to subsection
(5) above as they apply in relation to subsection (1) of that section.

(8)

After the court has considered—
(a) the report provided by the FEO under subsection (3) above; and
(b) any information obtained by enquiry under subsection (5) above,
the court may dispose of the case as mentioned in subsection (9) below.

15

(9)

That is, the court may—
(a) revoke the enforcement order and deal with the offender as if the
enforcement order had never been made;
(b) revoke the enforcement order and make an enforcement order of new;
(c) vary the enforcement order;

20

(d) confirm the enforcement order as previously made;
(e) direct the FEO to take specified steps to secure payment of or towards
the relevant penalty in accordance with the enforcement order (including
as varied under paragraph (c) above);
(f) make such other order as it thinks fit.

25

226H
(1)

Review of actions of FEO
The offender may apply to the relevant court for review—
(a) in relation to an enforcement order—
(i)

of any variation under section 226C(1) of this Act;

(ii) of any refusal of an application for variation under that section;

30

(b) of the making of a seizure order under section 226D(1) of this Act.

35

(2)

An application under subsection (1) above requires to be made within 7 days of
notification under section 226C(4) of this Act or (as the case may be) section
226D(4) of this Act.

(3)

On an application under subsection (1) above, the relevant court may—
(a) confirm, vary or quash the decision of the FEO;
(b) make such other order as it thinks fit.

226I
(1)
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“enforcement order” is to be construed in accordance with section
226B(1) and (4) of this Act;
“FEO” means a fines enforcement officer;
“offender” means the person who is liable to pay a relevant penalty;
“relevant court”—

5

(a)

in the case of a fine or compensation order, means the court which
imposed the penalty or, where the penalty is transferred to another
court, that other court;

(b) in the case of another relevant penalty (apart from a penalty
specified by order for the purposes of this section), means the
court whose clerk is specified in the notice to the offender;

10

(c)

15

in the case of a penalty specified by order for the purposes of this
section, means the court whose clerk is specified in the notice to
the offender or such other court as the order may specify for those
purposes;

“relevant penalty” means—
(a)

a fine;

(b) a compensation order imposed under section 249 of this Act;
(c)

a fixed penalty offer made under section 302(1) of this Act;

(d) a compensation offer made under section 302A(1) of this Act;

20

25

(e)

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences) or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53);

(f)

a fixed penalty notice given under section 129 (fixed penalty
notices) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp
8);

(g) such other penalty as the Scottish Ministers may by order specify
for the purposes of this section.
(2)
30

An order specifying a penalty or a court for the purpose of this section shall be
made by statutory instrument which shall be subject to annulment in pursuance
of a resolution of the Scottish Parliament.”.
Breach of post-conviction orders

44

Probation and community service orders
(1)

35

In section 232 (probation orders: failure to comply with requirement) of the 1995 Act—
(a) in subsection (1), for the words “information from” there is substituted “the basis
of a report made to it by”,
(b) after subsection (1) there is inserted—
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“(1A) A copy of a report made under subsection (1) above shall be served on the
probationer in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

5

(2)

In section 239 (community service orders: requirements) of that Act—
(a) in subsection (4), for the words “information from” there is substituted “the basis
of a report made to it by”,
(b) after subsection (4) there is inserted—
“(4ZA)A copy of a report made under subsection (4) above shall be served on the
offender in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

10

15

45

Restriction of liberty orders
In section 245F (breach of restriction of liberty order) of the 1995 Act, after subsection
(2) there is inserted—
“(2A) For the purposes of subsection (2) above, evidence of one witness shall be
sufficient evidence.”.
PART 4

20

JP COURTS AND JPS
Establishing JP courts etc.
46

Establishing JP courts
(1)

It is the duty of the Scottish Ministers to secure the adequate and efficient provision of
courts of summary criminal jurisdiction.

(2)

The Scottish Ministers may by order establish courts of summary criminal jurisdiction to
be known as justice of the peace courts.

(3)

JP courts are to be established by reference to a particular sheriff court district.

(4)

There is to be at least one JP court located in every sheriff court district except where, in
relation to a district, the Scottish Ministers determine that a JP court is not necessary.

(5)

In determining for the purposes of subsection (4) whether a JP court is necessary, the
Scottish Ministers must have regard to—

25

30

(a) the amount of summary criminal court business in the district, and
(b) the capacity of—
(i)

35

other JP courts in the same sheriffdom,

(ii) the sheriff courts in that sheriffdom.
(6)

The Scottish Ministers may by order provide for—
(a) the relocation of a JP court,
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(b) the disestablishment of a JP court.
(7)

Before making an order under subsection (2) or (6), the Scottish Ministers must consult
the sheriff principal for the sheriffdom in which the JP court is or is to be located.

(8)

This section—
(a) is without prejudice to section 1 (organisation and administration of sheriff courts)
of the 1971 Act, and

5

(b) does not affect the operation of the sheriff court.
(9)

In this Part—
a “district court” is a court of that name established under the 1975 Act,
a “JP court” is a Justice of the Peace court,

10

a “JP” is a justice of the peace.
47

Making provision for JP courts
(1)

The Scottish Ministers—
(a) must make such provision, including provision—
(i)

15

as to organisation and administration, and

(ii) for suitable and sufficient premises and facilities,
as is necessary for the purposes of JP courts,
(b) may make such other provision as is expedient in connection with those purposes.
(2)

Provision under subsection (1)(a)(ii)—
(a) may, for the purposes of a JP court, require the local authority for the place in
which the court is (or is to be) located to—

20

(i)

let (or sub-let) premises controlled by the local authority to the Scottish
Ministers, or

(ii) make such premises available for use,
(b) may be effected through arrangements made in agreement with a local authority
or other persons.

25

(3)

A requirement under subsection (2)(a)(i) is subject to agreement—
(a) between the Scottish Ministers and the local authority as to the rent payable under,
and as to the other terms of, the lease, and
(b) with any third party who has an interest in the premises.

30

(4)

A requirement under subsection (2)(a)(ii) is subject to—
(a) reimbursing the authority for any reasonable expenses incurred by it in respect of
heating, lighting and cleaning in relation to the use of the premises for the
purposes of the JP court, and

35

(b) allowing the premises to continue to be used for any business normally conducted
there, or for any business for which it may be used under a local enactment
(whether a local Act or otherwise), without adversely affecting that business.
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(5)

The Scottish Ministers may allow premises used for the purposes of a JP court to be
used by other persons, subject to such conditions as the Scottish Ministers may impose
for the purpose of ensuring that the business of the JP court is not adversely affected.

(6)

Any dispute arising from the operation of subsections (2) to (5), which the parties are
unable to resolve, is to be determined by an arbiter appointed—

5

(a) by agreement of the parties; or
(b) in the absence of such agreement, by the Lord President of the Court of Session
on the application of a party.
(7)
10

48

15

A JP court is, having regard to the desirability of minimising the expense and
inconvenience caused to persons involved (whether as parties or witnesses) in
proceedings before the court, to sit at a suitable place.
Administration of JP courts

(1)

A sheriff principal has day-to-day responsibility for the efficient administration of any
JP court located in that sheriff principal’s sheriffdom.

(2)

A sheriff principal may, for the purpose of ensuring the efficient administration of any
JP court in that sheriff principal’s sheriffdom, give directions of an administrative
character to any persons (except the Scottish Ministers) involved in the administration of
the JP court.

(3)

The Scottish Ministers may, for the purpose of ensuring the efficient administration of
the JP courts, give directions of an administrative character to any persons involved in
the administration of any or all of the JP courts.

(4)

Before giving directions under subsection (3) to a sheriff principal, the Scottish
Ministers must consult that sheriff principal.

(5)

A person to whom directions are given under this section must comply with the
directions.

20

25

49

Area and territorial jurisdiction of JP courts
(1)

A JP court has territorial jurisdiction in respect of offences committed within—
(a) the sheriff court district in which it is located, and
(b) any other district in the same sheriffdom.

30

35

(2)

Without prejudice to subsection (1)(b), it is competent for proceedings for an offence
committed in one district in a sheriffdom to be taken in a JP court in any other district in
the sheriffdom.

(3)

Sections 9 and 10 of the 1995 Act make further provision in relation to the territorial
jurisdiction of JP courts.

(4)

A JP or stipendiary magistrate may exercise—
(a) the judicial functions of office,
(b) signing functions,
at any place within the sheriffdom for which the JP or (as the case may be) magistrate is
appointed.
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(5)

59

It is also competent for a JP or stipendiary magistrate to sign, at any other place in
Scotland, any—
(a) warrant, judgment or interlocutor, or
(b) other document,
relating to criminal proceedings within that sheriffdom.

5

(6)

The competence of a JP or stipendiary magistrate under subsections (4)(a) and (5)
extends to competence to—
(a) exercise the functions mentioned in those sections for the purposes of any
remaining district court for an area wholly or partly within the sheriffdom for
which the JP or (as the case may be) stipendiary magistrate is appointed, and

10

(b) do so at any place within the area of that district court.
(7)

50
15

20

Any reference in this Act, the 1995 Act or any other enactment to the area of a JP court
means the sheriff court district in which it is located.
Constitution and powers etc. of JP courts

(1)

Sections 6 to 8 of the 1995 Act make provision in relation to JP courts, including as to
their constitution and powers.

(2)

The Scottish Ministers may by order amend section 6(2) of the 1995 Act so that it
provides that a JP court (when not constituted by a stipendiary magistrate) is to be
constituted by one JP only.

(3)

Each JP court is to have a clerk of the court.

(4)

The clerk of a JP court is to be a solicitor or advocate.

(5)

The clerk of a JP court—
(a) except on occasions when a stipendiary magistrate presides, is to act as legal
adviser to the court, and
(b) has such other functions as the Scottish Ministers may confer.

25

(6)

51

Each JP court is to have such staff as is necessary for the efficient administration of the
court.
Abolition of district courts

(1)

For the purpose mentioned in subsection (2), the Scottish Ministers may by order—
(a) provide for any district court to be disestablished,

30

(b) impose, in relation to the disestablishment, specific requirements on the local
authority responsible for the court.

35

(2)

The purpose is that, by the end of a period determined by the Scottish Ministers, the
district courts (taken as a whole) cease to exist.

(3)

Before making an order under subsection (1), the Scottish Ministers must consult—
(a) the sheriff principal for the sheriffdom in which the district court is located, and
(b) the local authority responsible for the court.

(4)

The Scottish Ministers may by order repeal any or all of the provisions of the 1975 Act.
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(5)

The Scottish Ministers may by order provide for the application in relation to any
remaining district courts of any provisions of the 1995 Act, or any other enactment,
which refer to JP courts.

(6)

The provisions of—
(a) the 1975 Act for the time being in force,

5

(b) the 1995 Act, or any other enactment, so far as applying in relation to any
remaining district courts,
have effect with or subject to such modifications as the Scottish Ministers may by order
make for the purpose of the operation of any remaining district courts.
(7)

10

Any function of any remaining district court (including as referable to jurisdiction or
powers) exercisable by virtue of—
(a) a provision of the 1975 Act (including as modified under subsection (6)(a) or as
affected by repeal by or under this Act),
(b) a provision of the 1995 Act (including as applied under subsection (5), as
modified under subsection (6)(b) or as affected by repeal by or under this Act),

15

(c) a provision of any other enactment (including as modified under subsection (6)(b)
or as affected by repeal by or under this Act),
is subject to such provision as the Scottish Ministers may by order make for the purpose
of the operation of any remaining district courts.
(8)

20

52

Any function of a local authority under a provision of the 1975 Act for the time being in
force (including as modified under subsection (6)(a)) is subject to any requirements
imposed under subsection (1)(b).
Transfer of staff and property

(1)

An order under section 51(1) may include provision by reference to a scheme made (or
to be made) under subsection (2).

(2)

The Scottish Ministers must make a scheme for the transfer to the employment of the
Scottish Administration of clerks, assessors and other staff of the district court to which
the order applies.

(3)

A scheme under subsection (2) may apply to—

25

(a) all, or any description of, staff,

30

(b) an individual member of staff.

35

(4)

The Transfer of Undertakings (Protection of Employment) Regulations 1981 (S.I.
1981/1794) apply to any transfer of staff by virtue of a scheme made under subsection
(2) whether or not they would apply apart from this subsection.

(5)

An order under section 51(1) may include provision for the transfer to, and vesting in,
the Scottish Ministers of—
(a) property (including rights)—
(i)

40
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(ii) which is used (or exercised) for the time being for or in connection with the
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(b) liabilities of that local authority deriving from the operation or administration of
that district court.
(6)

Provision—
(a) in a scheme under subsection (2),
(b) under subsection (5),

5

may specify the extent to which the transfer is (or is to be) made.

10

(7)

Subsection (5) has effect despite any provision (of whatever nature) which would
otherwise prevent, penalise or restrict the transfer of the property or liabilities to which
it relates.

(8)

A certificate issued by the Scottish Ministers that any property or liability has (or has
not) been transferred under subsection (5) is conclusive evidence of that matter.

53

Transitional arrangements for proceedings
(1)

Where a district court is disestablished by virtue of section 51(1)—
(a) any proceedings which were instituted in the district court, but which have not
been completed when it is disestablished, continue in the appointed JP court as if
instituted there,

15

(b) the cases involved are to be heard and disposed of as if the appointed JP court
always had jurisdiction for the proceedings, and
(c) any relevant—
(i)

20

verdict, sentence, order or other determination, and

(ii) complaint, notice, citation, warrant or other document,
has effect accordingly.
(2)

For the purposes of subsection (1), the clerk of the district court must transfer to the
clerk of the appointed JP court such records, productions and other documents relating
to the proceedings as are in the district court clerk’s possession.

(3)

Further, the clerk of the district court must transfer to the clerk of the appointed JP court
such records, productions and other documents relating to recent proceedings as are in
the district court clerk’s possession.

(4)

For the purposes of subsection (3), proceedings are recent if they were completed not
more than 5 years before the date on which the relevant district court is disestablished.

(5)

The sheriff principal for the sheriffdom in which a district court is located may
determine which is the appointed JP court for the purposes of the application of this
section in relation to that district court.

(6)

Before making a determination under subsection (5) which would have the effect of
transferring proceedings to another sheriffdom, the sheriff principal must consult the
sheriff principal for that other sheriffdom.

25

30

35

Appointment of JPs etc.
54

Appointment of JPs
(1)

40

Justices of the peace are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.
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(2)

A JP is to be appointed for a sheriffdom.

(3)

An appointment of a JP is to be for a term of 5 years.

(4)

However, a JP—
(a) may resign from office by giving notice to the Scottish Ministers,
(b) ceases to hold office on reaching the age of 70 years.

5

(5)

In making appointments of JPs, except—
(a) appointments under subsection (7)(b),
(b) reappointments under section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

10

(6)

Provision in an order under subsection (5) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,
(b) the manner in which vacancies in office are publicised.

15

(7)

A person who, on the coming into force of this section, holds the office of justice of the
peace under the 1975 Act—
(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this paragraph, and
(b) is, on the day specified for that purpose, to be appointed as a JP under subsection
(1) unless the person declines the appointment.

20

(8)

55
25

Subsection (7)(b) applies in relation to full justices (within the meaning given by section
9 of the 1975 Act) only.
Conditions of office

(1)

A person is not to be appointed as a JP for a sheriffdom, except where eligible for
reappointment under section 57(1)(a), unless the person ordinarily resides in the
sheriffdom or within 15 miles of it.

(2)

Appointments of JPs are to be made subject to conditions which—
(a) by reference to the JP court business (and business to which signing functions
relate) in the sheriffdom, relate to availability to exercise judicial (and signing)
functions commensurate to that business,

30

(b) by reference to an order made under section 56, relate to training and appraisal.
(3)

For the purpose of subsection (2)(a)—
(a) the JP court (or signing) business,
(b) any need for availability to exercise judicial (or signing) functions in connection
with that business,

35

means the likely amount as assessed by the sheriff principal.
(4)
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The Scottish Ministers are, in accordance with a scheme devised by them, to pay
allowances to JPs.
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A scheme under subsection (4) may, in particular—
(a) by reference to functions, specify rates or amounts of allowances,
(b) specify circumstances in which—
(i)

allowances are not payable,

(ii) a rate or amount of allowances payable is reduced,

5

(c) provide for procedure for claiming and paying allowances.
56

Training and appraisal of JPs
(1)

The Scottish Ministers may by order make provision as to—
(a) training arrangements for JPs, and
(b) appraisal of JPs.

10

(2)

An order under subsection (1) may, in particular, confer functions on the Lord President
of the Court of Session.

(3)

An order under subsection (1) may, in particular, establish committees to—
(a) adopt or develop suitable—
(i)

15

training schemes or courses of instruction,

(ii) appraisal systems,
(b) secure—
(i)

the provision of such schemes or courses,

(ii) the application of such systems,
(c) provide advice about training and appraisal.

20

(4)

57

An order under subsection (1) may not be made without the Lord President’s prior
approval of the provision contained in the order.
Reappointment of JPs

(1)

A person—
(a) whose term of appointment as a JP has expired, or

25

(b) who has resigned from office as a JP,
is eligible for reappointment.
(2)

And a person who is eligible under subsection (1)(a) is to be reappointed except
where—
(a) the person declines the reappointment,

30

(b) the person is aged 69 years or over,
(c) the person is disqualified under section 60,
(d) the sheriff principal for the sheriffdom for which the person was appointed as a JP
makes a recommendation to the Scottish Ministers against the reappointment.
35

(3)

A recommendation for the purpose of subsection (2)(d) may be made—
(a) on the ground that the JP has inadequately performed the functions of a JP,
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(b) on the ground that the JP has, without good reason, failed to meet a condition
imposed under section 55(2),
(c) on the ground that the JP does not ordinarily reside in the sheriffdom of
appointment or within 15 miles of it,
(d) on such other ground as the sheriff principal considers relevant.

5

58

10

Removal of JPs
(1)

A JP may be removed from office by, and only by, an order made under subsection (2).

(2)

A tribunal appointed by the Lord President of the Court of Session may order the
removal of a JP from office.

(3)

The tribunal is to consist of three members, namely—
(a) a sheriff principal,
(b) a person who is, and has been for at least 10 years, a solicitor or advocate,
(c) another person.

(4)

The sheriff principal member of the tribunal, who is to chair the tribunal, must not be—
(a) the sheriff principal for the sheriffdom for which the JP is appointed,

15

(b) a temporary sheriff principal.
(5)

The tribunal may make an order under subsection (2) only if, after investigation carried
out at the instance of the sheriff principal for the sheriffdom for which the JP is
appointed, it finds that—
(a) the JP is—

20

(i)

unfit for that office, or

(ii) unfit for performing judicial functions,
by reason of inability, neglect of duty or misbehaviour,
(b) the JP has inadequately performed the functions of a JP,
(c) the JP has, without good reason, failed to meet a condition imposed under section
55(2).

25

(6)

The Scottish Ministers may by order make provision—
(a) as respects the tribunal,
(b) authorising a specified body or class of persons to recommend (by reference to
information provided with the recommendation) to a sheriff principal that an
investigation for the purposes of subsection (5) be carried out.

30

(7)

Provision in an order under subsection (6)(a) may, in particular—
(a) prescribe the tribunal’s procedures,
(b) enable the tribunal, at any time during an investigation, to suspend a JP from
office or from acting as a JP.

35

(8)
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65

Disqualification of solicitors who are JPs
(1)

A solicitor who is a JP is disqualified from acting (whether directly or indirectly) as a
solicitor in, or in connection with, any proceedings before a JP court in the sheriffdom
for which the appointment as JP is made.

(2)

A disqualification of a solicitor under subsection (1)—
(a) extends to any member of staff of the solicitor,
(b) where the solicitor is a partner of a partnership or is a member of a limited
liability partnership, extends to any—
(i)

member of staff of the partnership,

(ii) any other partner or (as the case may be) member of the partnership.

10

60

Disqualification where sequestration or bankruptcy
(1)

A person is disqualified from being appointed as, or acting as, a JP if—
(a) the person’s estate has been sequestrated in Scotland, or
(b) the person has been adjudged bankrupt outwith Scotland.

(2)

15

Where a person is disqualified under subsection (1)(a), the disqualification ceases if—
(a) the award of sequestration is recalled or reduced, or
(b) the person is discharged by virtue of the Bankruptcy (Scotland) Act 1985 (c.66).

(3)

Where a person is disqualified under subsection (1)(b), the disqualification ceases if—
(a) the adjudication of bankruptcy against the person is annulled, or
(b) the person is discharged.

20
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Appointment of stipendiary magistrates
(1)

Stipendiary magistrates are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.

(2)

A stipendiary magistrate is to be appointed for a sheriffdom.

(3)

But a stipendiary magistrate may be appointed only if the Scottish Ministers, on the
advice of a sheriff principal, consider that the appointment is necessary or expedient for
the purposes of the efficient administration of any or all of the JP courts in that sheriff
principal’s sheriffdom.

(4)

A stipendiary magistrate may be appointed as a full-time or part-time magistrate.

(5)

A person is not to be appointed as a stipendiary magistrate unless the person is, and has
been for at least 5 years, a solicitor or advocate.

(6)

A stipendiary magistrate may, by reason of holding that office—
(a) exercise judicial and signing functions in the same manner as a JP, and
(b) use the title of office of JP in relation to the exercise of those functions.

35

(7)

An appointment of a stipendiary magistrate is to be for a term of 5 years.

(8)

However, a stipendiary magistrate—
(a) may resign from office by giving notice to the Scottish Ministers,
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(b) ceases to hold office on reaching the age of 70 years.
(9)

In making appointments of stipendiary magistrates, except—
(a) appointments under subsection (12)(b),
(b) reappointments by virtue of section 62(3)(b) as it relates to section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

5

(10) Provision in an order under subsection (9) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,

10

(b) the manner in which vacancies in office are publicised.
(11) In making an appointment of a part-time stipendiary magistrate, the Scottish Ministers
must have regard to the desirability of the magistrate having the opportunity of sitting on
not fewer than 20 days, and not more than 100 days, in each successive period of 12
months beginning with the day of appointment.

15

(12) A person who, on the coming into force of this section, holds the office of stipendiary
magistrate under the 1975 Act—
(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this paragraph, and
(b) is, on the day specified for that purpose, to be appointed as a stipendiary
magistrate under subsection (1) unless the person declines the appointment.

20
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Stipendiary magistrates: further provision
(1)

Stipendiary magistrates are entitled to such remuneration, allowances and pension
provision as the Scottish Ministers may determine.

(2)

The Scottish Ministers are to pay the expenditure arising in consequence of subsection
(1).

(3)

In relation to stipendiary magistrates—
(a) section 55(2)(a) applies,
(b) section 57, except subsection (3)(a) and (c), applies,
(c) section 58, except subsection (5)(b), applies,

30

(d) sections 59 and 60 apply,
as if a stipendiary magistrate were a JP (and references in those sections to JPs are to be
read accordingly).
63
35

Signing functions
(1)

A person who is a JP or a stipendiary magistrate may not exercise the judicial functions
of office (but may exercise signing functions) if the person is—
(a) a member of a local authority,
(b) a member of the Scottish Parliament,
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(c) a member of the House of Commons or the House of Lords.
(2)

A member of a local authority, despite not being a JP, may exercise signing functions in
the same manner as a JP.

(3)

Where a member of a local authority exercises a signing function, the document,
declaration or certificate concerned has effect—

5

(a) as if that function were exercised by a JP,
(b) even where that document, declaration or certificate requires (or bears to require)
to be signed, authenticated or given by a JP,
if the words “member of a local authority” appear on it adjacent to the member’s
signature.

10

(4)

Where in exercising a signing function a stipendiary magistrate uses the title of office of
JP, the document, declaration or certificate concerned has effect as if the magistrate
were a JP.

(5)

A JP, stipendiary magistrate or member of a local authority may not charge a fee for
exercising signing functions.

(6)

In this Part, “signing functions” are—

15

(a) signing any document for the purpose of authenticating another person’s
signature,
(b) taking and authenticating by signature any written declaration,
(c) giving a signed certificate of—

20

(i)

facts within the giver’s knowledge, or

(ii) the giver’s opinion as to any matter.
64

Records and validity of appointment etc.
(1)

The Scottish Ministers are to maintain (in such form as they consider appropriate)—
(a) a list of all persons holding office as a JP or stipendiary magistrate,

25

(b) a record of—
(i)

the instruments of appointment of those persons,

(ii) any order removing a JP or stipendiary magistrate from office.
(2)

The Scottish Ministers are to send to the clerk of each sheriff court a copy of the list and
record mentioned in subsection (1) so far as relating to JPs and stipendiary magistrates
appointed for the sheriffdom containing that sheriff court.

(3)

Where a sheriff clerk is sent a copy of something under subsection (2), the clerk is to
make it available (in such form as the clerk considers appropriate) for public inspection.

(4)

No appointment of a JP, nor any act of a JP, is invalidated solely because—

30

(a) provision made under section 54(5) is not complied with,

35

(b) the residential requirement referred to in section 55(1) is not met, or
(c) a condition imposed under section 55(2) is not met.
(5)

No appointment of a stipendiary magistrate, nor any act of a stipendiary magistrate, is
invalidated solely because—
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(a) provision made under section 61(9) is not complied with, or
(b) a condition imposed by virtue of section 62(3)(a) is not met.
PART 5
INSPECTION OF THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE

5

65

Appointment of Inspector
(1)

There is to be an officer known as Her Majesty’s Chief Inspector of Prosecution in
Scotland (in this section and section 66 referred to as the “Inspector”).

(2)

The Inspector is to be an individual person appointed by the Lord Advocate.

(3)

A person—
(a) is to be appointed as Inspector for such period as the Lord Advocate may
determine,

10

(b) may be reappointed as Inspector.
(4)

A person appointed as Inspector—
(a) may, by giving notice to the Lord Advocate, resign from office,
(b) otherwise, holds and vacates office in accordance with the terms and conditions of
appointment.

15

(5)

66
20

25

Any person authorised by the Inspector for the purpose may exercise, on behalf of the
Inspector, any function of the Inspector.
The Inspector’s functions

(1)

The Inspector is to secure the inspection of the operation of the Crown Office and
Procurator Fiscal Service (in this section referred to as the “Service”).

(2)

The Inspector is to submit to the Lord Advocate a report on any particular matter
connected with the operation of the Service which the Lord Advocate refers to the
Inspector.

(3)

In the exercise of the function conferred by subsection (1) or (2), the Inspector may
require any person directly involved in the operation of the Service to provide the
Inspector with information.

(4)

For the purposes of subsection (3), information—
(a) may be of a general or specific character,
(b) includes information in electronic or documentary form.

30

35

(5)

The Scottish Ministers may require the Inspector to provide them with details of the
expenditure incurred (or to be incurred) for the purposes of the Inspector’s functions.

(6)

The Inspector must submit to the Lord Advocate an annual report on the exercise of the
Inspector’s functions.

(7)

Before submitting a report under subsection (6), the Inspector must—
(a) submit a draft report to the Lord Advocate, and
(b) allow the Lord Advocate to comment on its contents.
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(8)

The Lord Advocate must lay before the Parliament every report submitted under
subsection (6).

(9)

In exercising the functions conferred on the Inspector by this section (except as relating
to any administrative requirement as to reports and expenditure), the Inspector is to act
independently of any other person.

5

(10) In this section, references to the operation of the Service mean the operation of—
(a) the Service as a whole, and
(b) the Service from place to place, by reference to—
(i)

Crown Office,

(ii) any Procurator Fiscal.

10

PART 6
GENERAL
67

Modification of enactments
The schedule makes provision for modification of enactments.

15

68

Orders
(1)

Any power of the Scottish Ministers to make orders under the preceding Parts of this
Act is exercisable by statutory instrument.

(2)

And it includes power to—
(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the order,

20

(b) make different provision for different purposes or areas.
(3)

But—
(a) a statutory instrument containing an order under section 36(1) or (2) or 50(2) is
not made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament,

25

(b) a statutory instrument containing any other order under the preceding Parts of this
Act is subject to annulment in pursuance of a resolution of the Parliament.
69
30

35

Ancillary provision
(1)

The Scottish Ministers may by order made by statutory instrument make such incidental,
supplemental, consequential, transitional, transitory or saving provision as they consider
necessary or expedient for the purposes of or in connection with this Act.

(2)

An order under subsection (1) may modify any enactment (including this Act),
instrument or document.

(3)

But—
(a) a statutory instrument containing an order under subsection (1) which adds to,
replaces or omits any part of the text of an Act is not made unless a draft of the
instrument has been laid before, and approved by resolution of, the Parliament,
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(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.

70

Interpretation
(1)

In this Act—
“the 1971 Act” is the Sheriff Courts (Scotland) Act 1971 (c.58),

5

“the 1975 Act” is the District Courts (Scotland) Act 1975 (c.20),
“the 1995 Act” is the Criminal Procedure (Scotland) Act 1995 (c.46).
(2)
10

71

Any expression used in this Act and in the 1995 Act is, unless the context requires
otherwise, to be construed in accordance with section 307 (interpretation) of the 1995
Act.
Commencement and short title

(1)

The provisions of this Act, except sections 68 to 70 and this section, come into force on
such day as the Scottish Ministers may by order made by statutory instrument appoint.

(2)

An order under subsection (1) may—
(a) appoint different days for different provisions,

15

(b) include such transitional, transitory or saving provision as the Scottish Ministers
consider necessary or expedient in connection with the provisions,
(c) make different provision for different purposes or areas.
(3)
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SCHEDULE
(introduced by section 67)
MODIFICATION OF ENACTMENTS
Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35)
5

1

In section 5 (whole-time clerks) of the Sheriff Courts and Legal Officers (Scotland) Act
1927—
(a) the words “, and such clerks or other assistants are in this Act referred to as
whole-time clerks” are repealed,
(b) the remaining words become subsection (1),
(c) after that subsection there is inserted—

10

15

“(2)

The Scottish Ministers may appoint to a justice of the peace court such clerks
and assistant clerks as they consider necessary.

(3)

The clerks and assistants mentioned in subsections (1) and (2) above are
referred to in this Act as whole-time clerks.”.

Public Records (Scotland) Act 1937 (c.43)
2 (1)

In section 2 (sheriff court records) of the Public Records (Scotland) Act 1937—
(a) in subsection (1), after the word “court” there is inserted “or JP court”,
(b) in subsection (2)—
(i)

after the words “sheriff court” there is inserted “or JP court”,

(ii) after the word “sheriff” in the second place where it occurs there is inserted
“or judge of a JP court”,

20

(c) in subsection (3), after the word “court” there is inserted “and JP court”.
(2)

In section 14 (interpretation) of that Act—
(a) at the appropriate place there is inserted—
“the expression “JP court records” includes the registers, minute books,
processes, writs or documents belonging to or in the custody of JP
courts;”,

25

(b) at the appropriate place there is inserted—
“the expression “JP court” means a justice of the peace court;”.
30

Social Work (Scotland) Act 1968 (c.49)
3

In section 27 (supervision and care of persons put on probation or released from prisons
etc.) of the Social Work (Scotland) Act 1968—
(a) in paragraph (b) of subsection (1)—

35

(i)

the word “and” immediately following sub-paragraph (vi) is repealed,

(ii) after sub-paragraph (vii) there is inserted—
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“(viii)persons in their area who are subject to work orders under section
303ZA(7) of the said Act of 1995;”,
(b) in subsection (2), for the words “the foregoing subsection” there is inserted
“subsections (1) to (1B) above”,
(c) in subsection (5A), after the word “(1)(b)(va)” there is inserted “or (viii)”.

5

Education (Scotland) Act 1980 (c.44)
4

In the Education (Scotland) Act 1980—
(a) in section 36(1)(a) (power of education authority in relation to irregular
attendance of child at a public school), the words “, not being the district court”
are repealed,

10

(b) in section 43(2) (prosecutions and penalties), the words “, other than in the district
court,” are repealed.
Road Traffic Offenders Act 1988 (c. 53)
5

In the Road Traffic Offenders Act 1988—
(a) in section 10 (jurisdiction of district court in Scotland), in each of subsections (1)
and (2), for the words “district court” there is substituted “justice of the peace
court”,

15

(b) in section 34A(6) (reduced disqualification period for attendance on courses), the
words from “or” in the second place where it occurs to “area” in the second place
where it occurs are repealed,

20

(c) in section 34C(2) (provisions supplementary to sections 34A and 34B), in
paragraph (b) of the definition of “supervising court”, for the words from “for” in
the first place where it appears to the end there is substituted “or the justice of the
peace court for the district where the offender resides or will reside”,
(d) in sections 35(6) (disqualification for repeated offences) and 44(3) (endorsement
of licences), for the words “district court” there is substituted “justice of the peace
court”.

25

Environmental Protection Act 1990 (c.43)
6

In the Environmental Protection Act 1990—
(a) in section 33A(12) (fixed penalty notices for contraventions of section 33(1)(a)
and (c): Scotland), for the words from “be” in the second place where it occurs to
the end there is substituted “accrue to that authority”,

30

(b) in section 88(6)(b) (fixed penalty notices for leaving litter), for the words from
“be” to the end there is substituted “accrue to the litter authority”.
35

The 1995 Act
7 (1)

In section 6 (district courts: area, constitution and prosecutor) of the 1995 Act—
(a) subsection (1) is repealed,
(b) in subsection (3), for the words “commission area” there is substituted “JP court”,
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(c) subsection (4) is repealed,
(d) for subsection (5) there is substituted—
“(5)
5

The authority of the procurator fiscal to prosecute in JP courts is without
prejudice to the authority of any other person to take proceedings there in
pursuance of section 43 (prosecutions and penalties) of the Education
(Scotland) Act 1980 (c.44).”,

(e) for subsection (6) there is substituted—
“(6)
(2)

In this section, “justice” means a justice of the peace.”.

In section 7 (district court: jurisdiction and powers) of that Act—
(a) subsections (1) and (2) are repealed,

10

(b) in subsection (5), the words “, in addition to the jurisdiction and powers
mentioned in subsection (1) above,” are repealed,
(c) in subsection (8), paragraph (a) and the word “or” immediately following it are
repealed,
(d) in subsection (10), for the word “district” there is substituted “area”.

15

(3)

In section 8 (sittings of sheriff and district courts) of that Act—
(a) in subsection (3), for the words from the beginning to “authority,” there is
substituted “A sheriff principal may”,
(b) in that subsection, the words “, after such consultation,” are repealed.

20

(4)

In sections 6(2), 7(3) to (8) and 8(1) and (4) of that Act, for the words “district court”
and “district courts” wherever occurring there is substituted “JP court” and “JP courts”
respectively.

(5)

In relation to sections 6 to 8 of that Act—
(a) the italic cross-heading immediately preceding section 6 becomes “JP courts”,
(b) the title of section 6 becomes “JP courts: constitution and prosecutor”,

25

(c) the title of section 7 becomes “JP courts: jurisdiction and powers”,
(d) the italic cross-heading immediately preceding section 8 becomes “Sittings of
sheriff and JP courts”,
(e) the title of section 8 becomes “Sittings of sheriff and JP courts”.
(6)

30

In section 9 (boundaries of jurisdiction) of that Act, in subsection (4)—
(a) for the words “under one indictment or complaint” there is substituted “together”,
(b) for the words from “offences” in the second place where it occurs to the end there
is substituted “offences—
(a) under one indictment or complaint before the sheriff of any one of the
districts; or

35

(b) under one complaint in the JP court for any one of the districts.”.
(7)
8

Section 9A of that Act is repealed.
In section 10 (crimes committed in different districts) of the 1995 Act—
(a) in subsection (1)—
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(i)

for the words “indicted to” there is substituted “prosecuted in”,

(ii) after the word “court” in the second place where it occurs there is inserted
“or JP court”,
(b) in subsection (2)(c), for the words “under one indictment” there is substituted
“together”,

5

(c) in subsection (3), after the word “court” in the first place where it occurs there is
inserted “or JP court”.
9

After section 10 of the 1995 Act there is inserted—
“10A
(1)

10

Jurisdiction for transferred cases
A sheriff has jurisdiction for any cases which come before the sheriff by virtue
of—
(a) section 34A or 83 of this Act; or
(b) section 137A, 137B, 137C or 137D of this Act.

(2)

A procurator fiscal for a sheriff court district shall have—
(a) power to prosecute in any cases which come before a sheriff of that
district by virtue of a provision mentioned in subsection (1) above; and

15

(b) the like powers in relation to such cases as he has for the purposes of
criminal proceedings which otherwise come before that sheriff.
(3)
20

10

In section 79 (preliminary pleas and preliminary issues) of the 1995 Act, in subsection
(2)(b)(ii), after the words “27(4A)(a)” there is inserted “or (4B), 90C(2A)”.

11 (1)

In section 90A(10) (apprehension of witnesses in proceedings on indictment) of the
1995 Act, the words “, except where the context requires otherwise” are repealed.

(2)

In section 90D(2)(b) (review of orders under section 90B(1)(a) or (b)) of that Act, for
the words “that section” in the first place where they occur there is substituted “section
90B”.

(3)

In section 90E(3) (appeals in respect of orders under section 90B(1)) of that Act, for the
words “Lord Advocate” there is substituted “Crown Agent”.

25

30

Subsections (1) and (2) above, and the provisions mentioned in subsection (1)
above, are without prejudice to sections 4, 9 and 10 of this Act.”.

12 (1)

In section 110(1)(a) (note of appeal) of the 1995 Act—
(a) the words from “or” in the second place where it occurs to “made” in the first
place where it occurs are repealed,
(b) after the word “deferred” there is inserted “, the proposal to make a reference was
made”.

35

13
40
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(2)

In section 116(2) (abandonment of appeal) of that Act, for the words “116(1)(dc)” there
is substituted “106(1)(dc)”.

(3)

In section 118(4) (disposal of appeals) of that Act, for the words “106(1)(bb) to (e)”
there substituted “106(1)(ba), (bb), (c), (d), (da), (dc), (e) or (f)”.
In section 217 (fines: supervision pending payment) of the 1995 Act, after subsection (8)
there is inserted—

Criminal Proceedings etc. (Reform) (Scotland) Bill
Schedule—Modification of enactments
“(9)

5

14

75

Where an enforcement order has been made under section 226B of this Act in
relation to payment of the fine, the supervising officer shall report under
subsection (8) above to the fines enforcement officer dealing with the order
instead of reporting to the court.”.

In section 249 (compensation order against convicted person) of the 1995 Act, in
subsection (8)—
(a) in paragraph (a), the words “appointed under section 5 of the District Courts
(Scotland) Act 1975” are repealed,
(b) in paragraph (b), for the word “such” there is substituted “a”.

10

15

In section 292 (mode of trial of certain offences) of the 1995 Act—
(a) in subsection (2)(b)(ii), the words “subject to subsection (3) below,” are repealed,
(b) subsection (3) is repealed.

16

In section 307 (interpretation) of the 1995 Act, in subsection (1)—
(a) in the definitions of “court of summary criminal jurisdiction” and “judge”, for the
words “district court” in each place where they occur there is substituted “JP
court”,

15

(b) for the definition of “justice of the peace” there is substituted—
““justice of the peace” means a justice of the peace appointed under
section 54 of the Criminal Proceedings etc. (Reform) (Scotland) Act
2006 (asp 00);”,

20

(c) at the appropriate place there is inserted—
““JP court” means a justice of the peace court;”,
(d) at the appropriate place there is inserted—
““stipendiary magistrate” means a stipendiary magistrate appointed
under section 61 of the Criminal Proceedings etc. (Reform) (Scotland)
Act 2006 (asp 00);”.

25

17

30

In the 1995 Act (in addition to the provisions amended by paragraphs 7(4) and 16(a)),
for the words “district court” and “district courts”, wherever occurring in the following
provisions, there is substituted “JP court” and JP courts” respectively—
(a) section 22(2)(b)(i),
(b) section 24B(3),
(c) section 27(2)(b)(i) and (5)(b)(ii),
(d) section 49(3)(b),
(e) section 52A,

35

(f) section 52B(4), in the definition of “court”,
(g) section 150(8)(b)(i),
(h) section 178(1)(a),
(i) section 203(2),
(j) section 211(3),

40

(k) section 234K, in paragraph (b) of the definition of “the appropriate court”,
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(l) section 245(5)(b),
(m) section 245A(9),
(n) section 245Q,
(o) section 248C(1),
(p) section 249(8)(b),

5

(q) section 288E(2),
(r) section 288F(1)(a),
(s) section 288G(1) and (2)(b),
(t) section 304(2)(c)(v),
(u) schedule 6, in paragraph 2(2) and (3),

10

(v) schedule 7—
(i)

in paragraphs 4(2)(a)(ii) and 5(1)(d)(ii),

(ii) in paragraph 8, in the definition of “the appropriate court”.
Bail, Judicial Appointments etc. (Scotland) Act 2000 (asp 9)
15

18

In the Bail, Judicial Appointments etc. (Scotland) Act 2000—
(a) sections 8 to 10 are repealed,
(b) section 11 is repealed,
(c) in the schedule, paragraphs 2 and 3(2) are repealed.

Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (asp 9)
20

19

In section 6 (accused to give notice of defence of consent) of the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002, subsection (2) is repealed.

Criminal Justice (Scotland) Act 2003 (asp 7)
20

In the Criminal Justice (Scotland) Act 2003—
(a) in section 42(2)(b), for the words from the beginning to the word “court” in the
second place where it occurs there is substituted “the area of a justice of the peace
court (“JP court”), in which case the clerk of the JP court is, subject to that
subsection, to nominate a JP court”,

25

(b) section 59 is repealed.
Dog Fouling (Scotland) Act 2003 (asp 12)
30

21

In section 9(3) of the Dog Fouling (Scotland) Act 2003, for the words from “be” to the
end there is substituted “accrue to that authority”.

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
22
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(a) in section 51(6) (fixed penalty notices: supplementary), for the words from “be” to
the end there is substituted “accrue to that authority”,
(b) in sections 130(3)(d), 131(5) and 132(1) for the words “district court” wherever
occurring there is substituted “justice of the peace court”,
(c) in each of—

5

(i)

section 131 (effect of fixed penalty notice), and

(ii) section 132 (payment of fixed penalty),
subsection (6) is repealed.
Enactments generally: references to district court and justices
10

23 (1)

Any reference in any enactment (apart from this Act) to the district court is to be read as
if it were a reference to the JP court.

(2)

Any reference in any enactment (apart from this Act) to the area of a district court
(however described) is to be read as if it were a reference to the area of a JP court.

(3)

Any reference in any enactment (apart from this Act) to a justice of the peace (however
described) is to be read as a reference to a justice of the peace appointed under section
54 of this Act.

(4)

Without prejudice to sub-paragraphs (1) to (3), the Scottish Ministers may by order
amend any enactment so as to substitute for any reference to the district court, the area
of a district court (however described) or a justice of the peace (however described) a
reference respectively to the JP court, the area of a JP court or a justice of the peace
appointed under section 54 of this Act.

15

20
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
4.
All references to “the 1995 Act” in these notes relate to the Criminal Procedure
(Scotland) Act 1995 (c. 46) unless otherwise stated.
PART 1 - BAIL
Section 1 – Determination of questions of bail
5.
This section inserts into the 1995 Act three new sections setting out the legislative
framework for bail decisions. At present, the substantive law on bail is still largely common law.
Statute determines whether a crime is bailable, when bail may be applied for and the standard
conditions on which bail may be granted but not the general right to bail or the reasons for
refusal (the Lord Justice-Clerk Wheatley in Smith v M 1982 JC 67).
6.
The provisions codify the current common law by setting out a general entitlement to
bail, the circumstances in which bail may be refused and a non-exhaustive list of the
considerations that will be relevant to the court in its assessment of whether the circumstances in
which bail may be refused are applicable in any particular case.
New Section 23B
7.
Subsection (1) makes it clear that bail is to be granted except where certain grounds for
refusing bail (set out in more detail in new section 23C and section 23D) apply and where the
court having regard to the public interest considers there is good reason to refuse bail. This
reflects the position in relation to detention of an accused person set out in Article 5 of the
European Convention on Human Rights and the general principles of Scots common law and the
case law of the European Court on Human Rights. For example, McIntosh v McGlinchey 1921
JC 75 provides that bail must be granted unless “in the exercise of its discretionary right of
refusal and looking to the public interest and securing the ends of justice, there is good reason
why bail should not be granted”. See also Young v HMA, 1988 SCCR 517 and Smirnova v
Russia application No 46133/99 and 48183/99 July 24th 2003.
8.
In applying the ‘public interest’ test the court will take into account the interests of
justice, since it must be in the broader public interest that individual court decisions reflect the
interests of justice. Considerations of public safety are also relevant.
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9.
Subsection (2) qualifies subsection (1) by making it clear that in determining the question
of bail, the court must consider whether where the public interest could be secured by the
imposition of bail conditions rather than detention.
10.
Subsection (3) makes clear that the decision on bail is for the court and the court alone,
and that the attitude of the prosecutor (who has a right to be heard and who can oppose bail) does
not restrict the exercise of the court’s discretion. This provision reverses the currently
understood position in Scots law set out in Spiers v Maxwell 1989 SLT (N) 282 and the more
recent decision by the High Court of Justiciary in M.A.R v Dyer, 4 November 2005 where the
court concluded that if the prosecutor did not oppose bail it should be granted.
11.
If the prosecutor does not oppose bail the court will have only limited information about
the accused recorded on the petition or complaint, although they will be able to see from the
terms of the complaint alleged bail aggravations and any bail breaches with which the accused is
charged. Subsections (4) and (5) therefore place beyond doubt the right of the court to seek
information relevant to the bail decision of the prosecutor or the accused’s legal representative.
Examples of relevant information might be the accused’s previous convictions, which would
show whether s/he has previously breached bail. Subsection (5) gives those parties the right to
decide whether or not to offer any opinion on the risks attached to the bail decision. This is
designed to give them discretion where they wish to express an opinion, but to ensure that they
cannot be pressed into giving one where they do not wish to do so, risk being a matter for the
court to determine.
New Section 23C
12.
New section 23C sets out the grounds for refusal of bail. These reflect the grounds
recognised under Scots common law and ECHR case law. In each case the grounds for refusal
apply only where there is a ‘substantial risk’ of an adverse outcome; the ECHR case law makes
clear that a risk must be identifiable and supported by evidence (for example, evidence relating
to the previous conduct of the accused).
13.

The grounds listed are that a person might, if granted bail;
•

Abscond;

•

Fail to appear at a future court hearing;

•

Commit further offences;

•

Interfere with witnesses or otherwise obstruct the course of justice.

14.
Public safety is not separately identified as a ground for refusal, but a consideration of the
risk of further offending necessarily bears upon public safety.
15.
Subsection (1)(d) gives the court the right to refuse bail on the grounds of ‘any other
substantial factor which appears to the court to justify keeping the person in custody.’ This is
designed to ensure that the court has sufficiently flexible discretion, but exercise of that
discretion will be constrained (as it already is) by ECHR case law. Other factors recognised by
ECHR case law, although they will rarely be applicable, include the preservation of public order

3
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and the protection of the accused. These factors might, for example, apply where individuals on
serious terrorism charges appear before the court.
16.
Subsection (2) gives an illustrative and non – exhaustive list of material considerations to
which the court must, where they exist and are relevant, have regard when taking the bail
decision. The considerations identified are;
•

The nature and seriousness of the alleged offences;

•

The probable disposal of the case if the individual were convicted (a strong
likelihood of a serious custodial sentence, for example, would be relevant here);

•

Whether the individual was on bail, or was subject to other court orders or sentences,
when the offences with which they are charged were allegedly committed;

•

The individual’s character and antecedents, including the extent and nature of their
previous convictions and of any previous breaches of court orders or the terms of any
release on licence or parole; and

•

The individual’s associations and community ties (for example whether there is a
secure potential bail address and family support for the accused).

17.
These reflect the considerations already taken into account under Scots common law.
The subsection makes it clear that the court can also take any other material considerations
which it identifies into account.
New Section 23D
18.
Section 23D sets particular serious types of cases in relation to which bail, despite the
general entitlement is to be granted in exceptional circumstances. A similar exceptional
circumstances test operates in England and Wales under section 25 of the Criminal Justice and
Public Order Act 1994. Section 23D reflects the fact that under article 5(3) of the ECHR,
detention would usually be justified when someone with a previous conviction for a grave
offence is charged with a second such crime on the basis that this demonstrates a need to prevent
further offences whilst on bail. It would therefore only be exceptionally that detention was not
justified under the Convention. These types of cases are;
•

Where an individual is on a serious charge (to be heard before a jury) of a violent or
sexual offence and has a previous serious conviction for a violent or sexual offence;
and

•

Where an individual is on a serious charge of drug trafficking and has a previous
serious conviction for drug trafficking.

19.
The section also defines the terms ’drug trafficking offence’ ‘sexual offence’ and ‘violent
offence’. The definition of drug trafficking covers a wide range of drug related offences,
including production and supply of controlled drugs, and any involvement in or offer to supply
and possession with intent to supply such drugs. Sexual offence is defined with reference to
section 210A(10) and (11) of the 1995 Act which does not include prostitution.
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20.
The court is also entitled to take into account convictions for similar serious offences in
England, Wales, Northern Ireland and any other state of the European Union. The court is
specifically given discretion to determine whether a conviction in another jurisdiction is
equivalent to a conviction on indictment in Scotland for one of the offence types listed.
21.
Subsection (7) makes it clear that this section is without prejudice to the wider factors and
considerations to be taken into account in relation to every bail decision which are set out in new
Section 23C.
Section 2 – Bail and bail conditions
22.
Act.

This section makes a series of changes to the bail law in sections 24 and 25 of the 1995

23.
Subsection (1)(a) provides that where the court grants or refuses bail, it must state its
reasons for that decision. This will apply to any bail decision in the 1995 Act. At present there
is no formal requirement for judges to give reasons. Strasbourg case law makes clear that when
a court considers it appropriate to detain a person it must set out the reasons for their decision –
see Vehbi Selcuk v Turkey 2006, application No 00021768/02.
24.
Subsection (1)(b) adds an additional standard bail condition to the list at section 24(5)
that requires the accused not to cause alarm or distress to witnesses. At present, the only
standard condition relating to witnesses requires the accused not to “interfere with witnesses”
This condition will not always deal adequately with the sort of behaviour that can be of concern
as it may require the accused to threaten or intimidate the witness in some way specifically
intended to deter them from giving evidence rather than general abuse per se. This provision
therefore makes clear for the avoidance of doubt that in relation to witnesses, all behaviour
which causes or is likely to cause alarm or distress is prohibited.
25.
Subsection (2)(a) and (b) confers on the court a new responsibility to explain to the
accused the implications of the conditions and the consequences of their breach, and ensures that
the consequences of bail breach are also spelled out in the formal written bail order. The court
must also explain the need (set out in subsection (2)(c) – see below) to seek the court’s consent
in certain circumstances to a change in the ‘domicile of citation’.
26.
The bail order contains the ‘domicile of citation’ – the address at which formal
communications relating to the case will be sent to the accused. This need not be the address at
which s/he normally resides – it may, for example, be care of his or her solicitor. Under the law
as it stands the accused may ask the court to alter his or her domicile of citation, but is under no
obligation to do so if s/he moves house.
27.
Subsection (2)(c) inserts into Section 25 of the 1995 Act two new subsections providing
that where the domicile of citation is the accused’s normal place of residence, and the accused
moves house, the accused must within 7 days apply to the court for consent to alter the domicile
of citation accordingly. Failure so to do is an offence, and penalties for that offence are
prescribed.

5
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Section 3 – Breach of bail conditions
28.
This section amends sections 27 and 28 of the 1995 Act which set out the powers and
penalties at the disposal of the court when bail is breached.
29.
Subsection (1)(a) increases the custodial penalty available in the sheriff summary court
for failure to appear at a hearing or breaching a condition of bail from 3 to 12 months.
30.
Subsection (1)(b) inserts a new subsection (4B) into section 27 which brings the offence
under Section 27(1)(a) of the 1995 Act of failure to appear in line with the provision which
already exist in relation to offences on bail under Section 27(3). Where the defence does not
challenge the prosecution assertion that the individual;
•

was on bail;

•

was subject to particular bail conditions;

•

failed to appear at a diet; or

•

was given due notice of a diet

that assertion shall be held to be admitted, and the prosecution is not separately required to prove
the assertion.
31.
Subsection (1)(c) relates to the situation in which an offence has been committed while
on bail, and the court is therefore required under section 27 to have regard to that fact when
sentencing after conviction. In such cases, section 27 allows the court to impose an aggravated
sentence reflecting the breach of trust involved, and section 27(5) makes clear that such a
sentence can exceed the maximum penalty for the offence committed currently available.
32.
At present the judge who imposes an aggravated sentence under this section must explain
the nature and extent of the difference from the sentence which the accused would have received
had s/he not been on bail. But where the judge decides not to add any element to the sentence
reflecting the bail breach, there is no obligation to explain why. Subsection (1)(c) creates such
an obligation, providing that where the judge decides not to increase the sentence to reflect the
bail breach, an explanation must be given.
33.
Subsection (1)(d) increases the maximum custodial penalty for offences of failure to
appear/breach of bail in solemn cases from 2 to 5 years. Subsection 1(e) amends section 27(9).
At present, section 27(9) allows the court to impose a penalty for the section 27(2) offence of
failure to appear or to comply with a bail condition in addition to the penalty for the original
offence and regardless of whether the total of the two penalties would exceed the maximum
penalty that the court is competent to impose for the original offence. The amendment alters this
discretion by requiring the court in all cases to impose a section 27(2) penalty in addition to any
penalty for the original offence. Subsection (1)(e) makes further provision by inserting a new
section 27(9A) which makes it clear that the reference to a section 27(2) penalty being imposed
“in addition” to the penalty for the original offence means that the court is required to impose
consecutive sentences where the penalties are imprisonment or detention. This will apply
whether or not the sentences relate to the same complaint or indictment and whether or not they
are imposed at different times. New section 27(9B) makes it clear that this obligation is subject
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to the usual restriction in section 204A of the 1995 Act where a court is prevented from imposing
a sentence that is consecutive to any sentence from which the person has already been released.
34.
Subsection (2) amends section 28 of the 1995 Act. At present, section 28 gives a
constable power to arrest without warrant an accused who has been released on bail where the
constable has reasonable grounds for suspecting that the accused has broken, is breaking, or is
likely to break any condition imposed. The accused is brought before a court and after hearing
parties, the court may recall the bail order, release the accused or vary the bail order.
35.
However, where there has been a bail breach, an accused will not necessarily be arrested
under section 28. It would be possible for the accused to be arrested without warrant for the
section 27(1) offence of breaching bail (the police have powers to arrest without warrant for
statutory offences punishable by imprisonment). Alternatively, the accused may have been
arrested for committing a separate substantive offence (whether common law or statutory). It
may be discovered later that the circumstances of the offence show that the accused also
breached a bail condition. Alternatively a police officer may arrest a person known to have an
outstanding warrant. It may subsequently be discovered that the place the person was seen is one
in which that person is prohibited from entering in terms of a bail order. In all these cases
proceedings under section 28 are barred because the arrest was for something else.
36.
Subsection (2) is therefore directed at widening out the existing section 28 powers to
ensure that a person can be detained and brought before a court under section 28 for breaching
bail even although the person was arrested for a breach of bail under section 27 or was arrested
in relation to a separate substantive offence and it turns out that the circumstances of that offence
show that the person was breaching bail. The amendment ensures that whenever the police arrest
someone in these circumstances they may detain them in custody and make use of the provisions
set out in Section 28(2) – (6) of the 1995 Act to bring that individual to court for the court to
consider recalling or altering the bail order.
Section 4 – Bail review and appeal
37.
This section makes a number of amendments to sections 30 and 32 of the 1995 Act which
relate to the processes by which bail decisions may be reviewed or appealed.
38.
Subsection (1) clarifies the evidence which will be required when an individual seeks a
review of the decision to refuse bail, or of the bail conditions imposed. At present the individual
does not have to put any new information before the court; in future, the court which reviews the
original decision will only be able to grant bail, or alter an existing bail order, where there is a
material change in the person’s circumstances or the person puts before the court material
information which was not available to the court which made the original order.
39.
Subsection (2) makes a series of alterations to section 32 which, as read with section
24(7) deals with bail appeals against bail decisions and the conditions imposed. At present there
is no requirement on the bail court judge who make the original decision to provide the appeal
court with a reasoned account of why that decision was made. These changes alter that position,
providing that the judge whose decision is being appealed must be informed of the bail hearing
and must, at least 24 hours before it is heard, submit to the clerk of court a written report of his
7
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or her reasons. This report will be copied to the accused or his solicitor, and to the Crown
Agent.
40.
The provisions also cover what happens if the judges’ report is not produced in time for
the hearing – bail appeals are heard within days and there may be circumstances (for example,
judicial illness) where the report is not available. To avoid undue inflexibility these provisions
therefore give the High Court sitting as a bail appeal court power to hear the appeal without the
judge’s report if that report is not available, as well as power to insist that it be produced within a
given time. These amendments are based on similar requirements that are imposed in relation to
appeals in general in section 113 of the 1995 Act. In line with the practice for general appeals,
the amendments provide that the judge’s report is to be available only to the High Court and the
parties to the case but with scope for an Act of Adjournal to prescribe other persons who may get
access.
Section 5 – Time for dealing with applications
41.
This section amends section 22A of the 1995 Act to provide that when an accused first
appears in court from custody, a decision must be taken on his admittance to or refusal of bail by
the end of the following day. At present that decision must be taken within 24 hours, which has
to be interpreted literally. This means that a case which called at 14.20 on Wednesday and was
continued overnight would have to be dealt with by 14.20 on the Thursday even if there were
priority cases to be called that day. The change gives a little more flexibility while still ensuring
that the court can only keep someone in custody for one night before taking a substantive
decision on whether to grant or refuse bail.
42.
Similar changes are made where an accused seeks bail at any hearing other than the first
one in the case (section 23 of the 1995 Act) and where bail is sought pending the hearing of a
stated case (section 177 of the 1995 Act).
PART 2 - PROCEEDINGS
Police functions
Section 6: Liberation on undertaking
43.
This section amends section 22 of the 1995 Act which makes provision for suspected
offenders to be released from custody on the undertaking that they will appear in court on a
specified day. The use of undertakings is currently limited to cases in which the suspected
offender has been arrested and is consequently held at a police station. It is only open to an
officer in charge of the police station to liberate the arrested person on such an undertaking.
Section 22 only applies to offences which can be tried summarily.
44.
Section 6(2) removes the need for a suspected offender to be arrested before being
released on an undertaking. Provision is now made to allow the officer who charged the person
to release that person on undertaking; the need for this to be done by an officer in charge of a
police station is removed. Similar provisions is made for persons who have been arrested under
sections 21 (Schedule 1 offences: power of constable to take offender into custody) and section
135 (Warrants of apprehension and search) of the 1995 Act.
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45.
Section 22 of the 1995 Act will now allow for the charging or, where appropriate,
arresting officer to liberate a person on an undertaking. The officer in charge of the police station
retains the power to liberate a person on undertaking. The section provides that the person
undertakes to appear at a specified court on a specified date and time and under specified
conditions. New section 22(1D) allows additional conditions to be imposed upon the person who
signs the undertaking. New section 22(1E) of the 1995 Act gives Ministers the power, by
regulation, to describe those police officers whose authority is required before the conditions set
out in subsection (1D) can be imposed.
46.
New sections 22(1F) and 22(1G) are inserted into the 1995 Act and provide that the
procurator fiscal is not bound by the terms of the undertaking and may rescind the undertaking or
vary the date, time and court to which the person is to attend. The procurator fiscal may also
revoke or relax any of the conditions which have been imposed in relation to the undertaking.
The maximum penalty for a breach of the undertaking when prosecuted in the sheriff court is
increased from 3 months imprisonment to 12 months imprisonment by amending section
22(2)(b)(ii) of the 1995 Act. New subsection (4A), as inserted, provides that, unless challenged
by a preliminary objection, an accused who breaches an undertaking by failing to appear or by
contravening a particular condition will be held to have admitted the failure to appear or breach
of condition
47.
Section 135 of the Act is amended to provide that where a person has been apprehended
on a warrant; by virtue of a power under any enactment; or by virtue of any rule of law and
released on an undertaking, the person’s appearance on the date specified on the undertaking is
regarded as if it were appearance in consequence of that person being brought before the court
on the first available court date if they had been held in custody. This provision will also apply
to any witness apprehended under the new section 156 of the 1995 Act as inserted by section 16
of this Bill.
Summary procedure
Section 7: Electronic proceedings
48.
This section makes provision to allow for proceedings in the summary courts to be
carried out electronically. New section 305A is inserted into the 1995 Act.
49.
Section 138 of the 1995 Act provides that all summary proceedings must be instituted by
a complaint which is signed by the procurator fiscal. The form and content of such a complaint is
detailed in schedules 3 and 5 to the 1995 Act and rule 16.1 of the Act of Adjournal (Criminal
Procedure Rules) 1996. Subsection (1) of the new section provides that proceedings may be
initiated by electronic complaint and where this is the case the requirement for a signature by the
procurator fiscal is satisfied by an electronic signature. Electronic signature attracts the definition
which is given to it in section 7(2) of the Electronic Communications Act 2000 (c.7).
50.
Subsection (2) of the new section provides that any reference in the Act to a complaint
includes a reference to an electronic complaint unless otherwise required.

9
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51.
Subsection (3) of the new section provides that where proceedings were initiated by
electronic complaint that complaint shall be held to be the principal version of the complaint in
the event of any conflict between that complaint and any other document.
52.
Subsection (4) provides that a certificate produced by the prosecutor stating the period of
time to be disregarded in calculating the date of commencement of proceedings (for the purposes
of calculating time-bar in a case) where an offer from the prosecutor of a fixed penalty,
compensation offer or work order has not been accepted or is recalled may be authenticated by
an electronic signature. This relates to the provision in section 136B of the 1995 Act, which is
introduced by section 42 of this Bill – the certificate is referred to in the new section 136B(2).
53.
Subsection (5) of the new section similarly provides that where amendments are made to
the complaint authentication by the clerk of court by means of an electronic signature shall be
sufficient.
54.
Subsection (6) of the new section provides that an electronic signature shall be sufficient
authentication on a statement of uncontroversial evidence.
55.
Subsection (7) of the new section provides that an electronic signature will be sufficient
authentication where corrections of errors have been made in summary proceedings.
56.
Subsections (8) & (9) of the new section give definitions of electronic complaint,
electronic communication and electronic signature.
57.
Subsections (10) & (11) of the new section provide that Scottish ministers may by
statutory instrument modify the meaning of electronic signature.
58.
Subsections (2) (3) & (4) of section 7 of the Bill provide that the Scottish Ministers may,
by order, make provision for the purpose of or in connection with using electronic complaints,
keeping the record of proceedings in electronic form and using electronic communication. Such
an order may relate to the availability of documents and records to specified persons or classes of
persons, the authentication of documents and records in electronic form and the use of electronic
signatures in documents and records.
Section 8: Manner of citation
59.
This section amends section 141 of the 1995 Act which relates to the citation of accused
persons and witnesses in summary proceedings. The new section provides for citation in person
to be carried out by persons other than an officer of law; for citation by ordinary post and for
citation by electronic means.
60.
Paragraph (a) substitutes a new section 141(1) of the 1995 Act, which provides that
personal service may be effected on an accused or a witness by an officer of law or other person.
61.
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62.
Paragraph (c) inserts a new subsection (3A) into section 141, and provides that citation of
witnesses and accused shall be effective if sent by the prosecutor by electronic means to either
the home or business email address of the witness or the accused.
63.
Paragraph (e) inserts a new subsection (5ZA) into section 141. It provides that where an
electronic communication bears to come from the accused’s email address and it can be inferred
that the electronic citation referred to in subsection (3A) has come to the accused’s knowledge,
that shall be admissible as evidence that s/he received the citation.
64.
Paragraph (f) provides for electronic citation of witnesses by the solicitor acting for the
accused.
65.
Paragraph (g) inserts a new subsection (5B) and provides that where a witness who has
been cited by electronic means fails to attend, a warrant for the apprehension of the witness will
not be granted unless the court is satisfied that the witness received the citation or that the
contents were brought to the witness’s attention. This is in line with the provisions for accused
persons in terms of section 141(4) of the Act as amended by section 14(1) of this Bill
66.
Paragraph (h) provides that any period of notice of any citation effected by electronic
means shall be calculated from the end of the day on which the citation was sent.
67.
Paragraph (i) inserts new subsections (7A) & (7B) and provides for proof of service by
electronic means and provides a definition of electronic citation.
Section 9: Procedure at first calling
68.
This section gives prosecutors and courts additional flexibility in the conduct of hearings
which are calling in court following the accused being cited to appear (sometimes referred to as
“diet courts”).
69.
Section 9 amends section 144 of the 1995 Act and introduces new procedures in relation
to the first calling of summary complaints. The clerk of court and prosecutor are given additional
powers, to make it competent to deal with that process without the involvement of a judge.
70.
Subsection (1)(b) inserts new subsection (3ZA) & subsection (3ZB) into section 144 of
the 1995 Act. It provides that, where written intimation is received from an accused and the
prosecutor is not satisfied that the intimation was made or authorised by the accused (or that the
terms of the plea are not clear) the case may be continued to another date. The clerk of court
may authorise that continuation without the need for the sheriff, magistrate or justice to sit in
court. Where the plea tendered is one of not guilty the clerk of court may fix a date for trial and,
where appropriate, a date for an intermediate diet. Again, the clerk may exercise this function of
the court without the need for the sheriff, magistrate or justice to sit in court.
71.
Subsection (2) amends section 145A of the Act to allow the clerk of court to adjourn the
case in the circumstances set out in section 145A(2) of the Act. The clerk may exercise this
power without the need for the sheriff, magistrate or justice to sit in court.

11
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Section 10: Intimation of diets etc.
72.
This section introduces a safeguard in relation to the accused’s right to fair trial by
making provision that will mean that the accused is informed of the consequences of nonattendance. This section is introduced as a consequence of the provisions found in section 14 of
the Bill which deal with proceedings in absence.
73.
The section amends section 146 of the 1995 Act by inserting two new subsections (3ZA)
and (3ZB). These subsections provide that when adjourning a case for trial the court shall
intimate the diet of trial, and any intermediate diet, to the accused and inform the accused that
should s/he fail to appear at any diet in the proceedings the court may hear and dispose of the
case in his/her absence.
Section 11: Pre-trial time limits
74.
This section amends section 147 of the 1995 Act. Section 147 now provides that the
sheriff may on cause shown extend the period of 40 days in which the accused must be brought
to trial where s/he is detained in custody. New subsections (2A) and (2B) provide that parties
must be given an opportunity to be heard on any motion to extend the time limit but, where
parties are agreed as to the extension, it provides that the sheriff may dispose of the application
without hearing the parties.
Section 12: Disclosure of convictions
75.
This section amends the 1995 Act in relation to the disclosure of previous convictions in
summary proceedings by inserting two new sections into that Act.
New section 166A
76.
Section 166A as inserted into the 1995 Act provides that the court may take account of
any convictions acquired by the accused between the date of the offence before the court and the
date of conviction. The prosecutor is required to provide a notice of such convictions to the
court. Either the accused must admit these convictions or they must be proved by the prosecutor.
Presently only convictions acquired by an accused prior to the date of the offence on the
compliant can be taken into account by the court.
New Section 166B
77.
Subsection (1) of section 166B borrows from and extends the existing provisions of
section 166 of the 1995 Act. It provides that a complaint may contain, and evidence may be led
in respect of charges, notwithstanding that the charges, or evidence, may disclose the fact that
the accused has previous convictions. The prosecutor presently in proceedings is restricted as to
how s/he may make it known to the court that the accused has been previously convicted. The
prosecutor may only lead evidence of previous convictions where that fact is evidence of the
charge before the court or ask questions of the accused as a witness to show that s/he has been
previously convicted where s/he has given evidence that s/he is of good character.
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78.
Subsection (2) provides details of when previous convictions may be disclosed on
complaints (where the offences relate to the same occasion, are of a similar character or form
part of a course of conduct). This is a fundamental change in procedure. Presently where an
accused is charged with a series of offences and one or more of these offences is due to the fact
that the accused has a previous conviction it is necessary to separate those charges which
disclose the conviction from the other related charges. The most common scenario is where an
accused is charged with a motoring offence and it is discovered that the accused has been
previously convicted and disqualified from driving. The charge of driving whilst disqualified
presently requires to be included in a separate complaint from the other charges (for instance
careless or drunk driving) and where the accused pleads not guilty to the charges two separate
trials are required. This provision will allow all the charges to be included in one complaint and
evidence in respect of all the charges to be led at one trial.
Section 13: Complaints triable together
79.
This section inserts a new section 152A into the 1995 Act and provides that where the
accused is appearing for trial on two or more complaints on the same day the prosecutor may
apply to the court to have all the charges tried together, notwithstanding that they are on separate
complaints. The court, if it considers it expedient to do so, is to try the charges together.
However, for further proceedings including sentence the complaints are to be treated separately.
This provision will allow a court where there is more than one complaint against an accused for
trial on the same day to conjoin the complaints to allow evidence in respect of all the charges to
be led and the verdict returned in the one trial. Presently a separate trial in respect of each
complaint is required with a separate verdict on each complaint being returned.
Section 14: Proceedings in absence of accused
80.
This section amends sections 141, 145A and 150 of the 1995 Act, and inserts a new
section 150A into that Act. The purpose is to extend the present provisions for proceedings at
diets where the accused fails to appear. The section expands on the current provisions dealing
with trials in absence found in section 150(5) of the 1995 Act. The amendments are minor and
are consequential to the substantive change in relation to proceedings in absence against the
accused.
81.

Subsections (1) & (2) are consequential amendments upon subsection (3).

82.
Subsection (3)(a) inserts a new subsection (3C) into section 150. It deals with the
situation at an intermediate diet where the accused fails to appear and the court grants a warrant
to apprehend the accused. In those circumstances the effect of section 150(3A) has the effect of
discharging the trial diet unless the court grants an order to differing effect under section
150(3B). Section 150(3C) is added to confirm that an order under section 150(3B) (i.e. an order
not to discharge the trial diet where the accused has failed to appear and a warrant to apprehend
the accused has been granted) may be made for the purpose of having a trial in absence or for
any other purpose. An order under section 150(3C) can be made on the application of the
prosecutor or of the court’s own accord.
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83.
Subsections (5) to (7) of section 150, which outline the circumstances in which
proceedings can currently take place in the absence of an accused in summary cases, are repealed
and replaced by section 150A.
New section 150A
84.
Subsections (1) to (3) of the new section 150A allow for a court to hear any diet, except a
diet of first calling, in the absence of the accused. In most instances this will be on the motion of
the prosecutor; however, where the accused is absent from a diet set for sentencing, for example,
where the case has been adjourned for a social enquiry report following conviction of the
accused, the court may proceed to pass sentence of its own accord. Two requirements are
imposed by new section 150A. These are: firstly, the court must be satisfied that the accused was
duly cited to the hearing or that s/he received intimation of the hearing; and, secondly, that it is
in the interests of justice to proceed in the accused’s absence. This includes leading evidence and
returning a verdict.
85.
Subsections (4) to (7) of new section 150A provide that the court may allow any solicitor
acting for the accused to continue to act if the court is satisfied that the solicitor has authority to
act. The court may appoint a solicitor to act on behalf of the accused if it considers it to be in the
interests of justice to do so. Subsection (8) of new section 150A provides for exceptions to these
provisions. Subsection (10) of the new section 150A provides that the court may not impose a
custodial sentence in the absence of the accused. Nor will the court be able to impose a sentence
on the accused which requires the accused’s consent (e.g. probation and community service
orders).
Section 15: Failure of accused to appear
86.
This section changes the penalties available in cases where the accused fails to attend
court and how that failure is proved.
87.
Paragraph (a) amends section 150(8) of the 1995 Act, and increases the penalty for failure
to appear at a summary diet, to which an accused person has been given due notice, from 3
months to 12 months. This increase applies only to failure to appear in the sheriff court. There is
no change to the penalties available to the district court.
88.
Paragraph (b) amends section 150(9) of the 1995 Act and has the effect of compelling the
court to impose a penalty for failure to appear. It provides that any penalty for failure to appear
shall be in addition to any other penalty imposed at that time even if the total of the two penalties
exceeds the maximum sentence for that offence.
89.
Paragraph (c) inserts new subsections (9A) & (9C) into section 150. New subsection
(9A) provides that any custodial sentence for failure to appear must, if imposed at the same time
as another sentence, be served consecutive to the other sentence and, where imposed at a
different time, take effect consecutively to the sentence imposed for the original offence. New
subsection (9C) provides that, in relation to a charge of failing to appear, unless this is
challenged by a preliminary objection, the fact that the accused failed to appear after having been
given due notice will be held as admitted.
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Section 16: Obstructive witnesses
90.
This section introduces new provisions for dealing with obstructive witnesses. The
purpose is to bring the procedures in summary procedure into line with those in solemn
procedure by substituting a new section 156 and inserting four new sections, 156A to 156D, into
the 1995 Act. Previous requirements for a witness to pay sums of money as security for his or
her appearance are repealed.
91.
New subsections (1) & (2) of section 156 as substituted provide that where a witness has
been cited to appear at a diet and deliberately and obstructively fails to do so, the court, on the
motion of any of the parties, may grant a warrant to apprehend the witness. Subsection (3)
provides that where the court is satisfied by evidence on oath that a witness will not attend unless
compelled to do so the court may grant a warrant for the apprehension of that witness.
92.
Subsection (4) of new section 156 provides that where a witness fails to attend after being
duly cited the fact that s/he failed to appear will be presumed to be deliberate and obstructive
unless there is evidence to the contrary.
93.
Subsection (5) provides that any application for the apprehension of a witness may be
made orally or in writing and may be disposed of in open court or in chambers.
94.
Subsection (7) provides that officers of law may apprehend the witness and bring him to
court and outlines the powers available to them in executing the warrant.
95.
Subsection (8) provides that this procedure is the only competent way of applying for a
warrant for the apprehension of a witness in summary proceedings.
96.
Subsection (9) refers to section 135(3) of the 1995 Act which, as discussed above in
relation to section 6 of this Bill, makes provision for persons arrested on warrant to be brought to
court.
New section 156A
97.
Section 156A as inserted provides for orders which the court may make in relation to any
witness apprehended under a warrant granted under section 156.
98.
Subsection (1) provides that where a witness has been apprehended and brought before a
court the court may detain the witness in custody until the conclusion of the diet at which the
witness is to give evidence, release the witness on bail, or liberate the witness.
99.
Subsection (2) provides that an order detaining the witness or an order placing the
witness on bail may only be made if the court is satisfied that such a course of action is necessary
to secure the attendance of the witness and that it is appropriate to do so. Subsection (3) provides
that the court shall state the reasons for making an order under section 156A(1).
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100. Subsection (4) provides that, notwithstanding these powers, the court may deal with the
witness for any contempt of court which the court considers to have been committed and dispose
of the case accordingly.
101. Subsection (5) provides that where the witness has been ordered to be detained in custody
the court, if it decides to excuse the witness from the diet at which s/he was to give evidence,
may recall the order and liberate the witness.
102. Subsections (6) & (7) provide that the court, when granting the witness bail, may impose
such conditions, other than a requirement to deposit a sum of money, as the court considers
necessary to secure the attendance of the witness.
103. Subsection (8) applies with modifications to section 25 (Bail conditions: supplementary)
of the 1995 Act to orders made under section 156A(1)(b) (i.e. where the court releases an
apprehended witness on bail). Section 25, amongst other things, provides that the requirement of
an accused to give details of his address at which s/he may be cited to attend court when
liberated on bail. This requirement will apply to a witness liberated under these provisions.
New section 156B
104. Section 156B as inserted makes provision for dealing with witnesses who are liberated on
bail and who breach that bail. The penalties for a witness who breaches conditions of bail are
similar to those for an accused who breaches bail.
105. Subsections (1) & (2) provide that if a witness who has been released on bail fails to
attend at court or breaches any other condition of bail the witness is guilty of an offence. The
penalties differ depending on whether the bail order was issued by the justice of the peace court
(JP court) or the sheriff court, and are the same as for a standard breach of bail.
106. Subsection (3) provides that, in proceedings for breach of bail, the fact that the witness
was on bail, or was subject to a particular condition of bail, or that s/he failed to appear at a diet
to which s/he had been cited, shall be held to be admitted unless challenged by a preliminary
objection.
107. Subsection (4) provides that the provisions of section 28 (Breach of bail conditions: arrest
of offender, etc) of the 1995 Act which relate to the breaching of bail by an accused shall apply
with modifications to a witness who is in breach of bail under these provisions.
New section 156C
108. Section 156C as inserted provides for the review of orders detaining the witness in
custody or releasing the witness on bail.
109. Subsection (1) provides that where the court has made an order to detain the witness in
custody it may, on the application of the witness and on cause shown, recall that order and
release the witness on bail or liberate the witness. Parties to the case and the witness will be
given an opportunity to be heard on the application.
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110. Subsection (2) provides that where the witness has been liberated on bail the witness, or
the party who made the application to apprehend the witness, may apply to the court to review
the conditions imposed when making the bail order and to make a new bail order. The court has
power to make a new order to liberate the witness on bail and impose different conditions.
Subsection (3) provides that court may only review a bail order if the circumstances of the
witness have changed or if material information is presented to the court which was not available
at the time that the original order was granted.
111.

Subsection (4) provides for time limits in which applications for a review may be made.

112. Subsection (5) outlines the procedure the court must follow upon the receipt of any
application for a review.
113.

Subsection (6) preserves rights of appeal against decisions taken under section 156A(1).

New section 156D
114. Section 156D as inserted provides for appeals against any of the orders granted by the
court in relation to a witness apprehended on a warrant.
115. Subsections (1) & (2) provide that the witness, the accused or the prosecutor may appeal
to the High Court against any order detaining the witness in custody or liberating the witness or
(where the witness has been granted bail) against that bail order, any of the conditions specified
in the order or both.
116.

Subsections (3) & (4) provide for the intimation and hearing of the appeal.

117. Subsection (5) applies the provision relating to the remand or committal of an accused
person under the age of 21 years to a witness under that age.
Section 17: Prosecution of companies etc.
118. This section makes provision in respect of the prosecution of companies. It amends
section 143 of the 1995 Act.
119. The section as amended provides that bodies corporate may be represented by a
representative. It defines a representative and how that representative proves to the court that
s/he has authority to represent the body corporate.
120. The section further provides that if the body corporate fails to appear or be represented at
a diet to which it has been cited or had due intimation of the court may proceed to hear and
dispose of the case. In proceeding in the absence of a representative the court must satisfy itself
that citation or intimation have been effected on the body corporate and that it would be in the
interests of justice to proceed. The provisions relating to proceedings in the absence of a
company representative are comparable to those made in section 150A of the 1995 Act (inserted
by section 14 of this Bill) which deals with proceedings in the absence of an individual accused.
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Preparation for summary trial
Section 18: Intermediate diets
121. This section amends section 148 of the 1995 Act which relates to intermediate diets. The
present position is that discharge of the trial diet is mandatory where, at the intermediate diet, the
court considers that it is unlikely that the trial will proceed on the appointed day. This section
changes that position by making discharge in these circumstances discretionary.
Section 19: Notice of defences
122. This section makes new provision in relation to the notification by the accused of a
special defence or a notice calculated to exculpate the accused by incriminating a co-accused.
The section substitutes the existing sections 149 (Alibi) and 149A (Notice of defence plea of
consent) of the 1995 Act with a new section 149B.
New Section 149B
123. Subsections (1) & (2) provide that where the accused intends to insist on a special
defence, a defence which incriminates a co-accused, a defence of automatism or coercion or a
defence of consent in certain sexual offences, the accused must intimate that intention to the
prosecutor in advance. Failure to so intimate will make it incompetent to found on that defence
in court unless the court, on cause shown, allows the accused so to do. Currently, under the
provisions of section 149, a defence of alibi may be founded upon at any time up until the first
witness is sworn. A plea of consent in relation to certain sexual offences requires to be notified
no less than 10 days prior to the trail diet.
124.

Subsection (3) explains the meaning of consent for the purposes of subsection (2)(d).

125. Subsection (5) provides that intimation of any such defence must be given before an
intermediate diet where such a diet is to be held or, where no such diet is to be held, no later than
10 days before the trial diet.
126. Subsection (6) sets out the particulars that must be provided when intimating such a
defence. Details of any witnesses to be called to speak to it must be given. Additionally, if a
defence of alibi is to be relied upon details as to time and place must also be given.
127. Subsections (7) & (8) provide that where a notice of defence is intimated to the
prosecutor, the prosecutor is entitled to an adjournment of the case whether or not the notice was
given timeously and whether or not the adjournment could have been at an earlier diet.
Section 20: Proof of uncontroversial matters
128. This section modifies the existing provisions which set down the procedure for dealing
with evidence which is not thought to be in contention. This provision is designed to, as far as
possible, bring the summary provisions in this regard into line with the equivalent provisions
applicable to solemn cases. The relevant solemn provisions were introduced as part of the
Criminal Procedure (Amendment) (Scotland) Act 2004.
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129. The amendments to section 258 of the 1995 Act provide that the relevant diet by which a
notice of uncontroversial evidence must be served on the parties to the proceedings is to be the
intermediate diet where one has been fixed. Where one has not been fixed the trial diet becomes
the relevant diet.
130. The changes to sections 258(2) and 258(2A) and insertion of section 258(ZA) mean that
any notice of uncontroversial evidence must be served on parties to the proceedings not less than
7 days prior to the intermediate diet. Any subsequent objection to that notice must be served by
the conclusion of the day on which that intermediate diet was held. Where an intermediate diet
has not been set down the notice of uncontroversial evidence must be intimated within 14 days
of a trial diet.
131. The reference to ‘solemn proceedings’ in subsection (4A) is repealed, thus all cases will
be covered by the procedure in that subsection. This means that where a notice of
uncontroversial evidence has been challenged, the court has the power to direct that that
challenge is to be disregarded. The effect would be to allow the notice to be admitted as
evidence notwithstanding the challenge.
132. Time limits are fixed in that subsection for an application to a court to have a challenge
disregarded.
Section 21: Service of documents through solicitor etc.
133. This section introduces a new requirement on solicitors engaged by an accused for the
purposes of the accused’s defence at trial to intimate that fact to the procurator fiscal and the
court. The purpose of the requirement is to enable documents, other than the complaint, to be
served on an accused through that person’s solicitor. A similar requirement already exists for
solemn cases – see sections 72F and 72G of the 1995 Act.
New Section 148B
134. Subsection (1) as inserted provides that where a solicitor is engaged to act for an accused
for the purpose of his defence at a trial the solicitor is required to intimate this fact in writing to
the procurator fiscal and the court. The duty applies at a later stage than in solemn proceedings.
In terms of section 72F, the duty in solemn proceedings applies wherever a solicitor is engaged
for the purpose of the defence of the accused at any part of the proceedings. The provision made
for summary proceedings reflects the fact that, at a first calling, the accused may not yet have
contacted the solicitor of his choice for the trial, particularly where the accused is represented by
the duty solicitor under the Legal Aid Scheme
135. Subsection (2) provides that the solicitor is deemed to have complied with subsection (1)
in circumstances where s/he has (1) appeared at the first calling of the case and tendered a plea
on behalf of the accused or intimated in writing a plea on behalf of the accused and (2) at the
same time has notified the court and the prosecutor that s/he is also engaged by the accused for
the purposes of the accused’s defence at trial. The notification under subsection (2) can be given
orally or in writing, whereas notification under subsection (1) must be in writing.
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136. The effect of subsection (3) is that any solicitor who has intimated that s/he is acting for
the accused must intimate if s/he is no longer acting for the accused for any reason.
New Section 148C
137. This section provides that where a solicitor who, by the operation of the provisions in
sections 148B and 148C, is known to be acting for the accused it is possible to serve any material
in relation to the proceedings on the solicitor rather than the accused, with the exception of the
initial complaint which commences the proceedings.
Transfer of summary cases
Section 22: Transfer of proceedings
138. This section introduces new provisions extending the jurisdiction of the sheriff court in
relation to the commencement and transfer of proceedings, including proceedings initiated in the
JP court. The purpose is to increase the flexibility of the provisions relating to the transfer of
business between different courts and (in certain cases) different sheriffdoms. It should be noted
that paragraph 9 of the Schedule to this Bill introduces a new section 10A to the 1995 Act for
purposes associated with this section.
139. Subsection (1) amends section 137A(1) of the 1995 Act and inserts a new subsection
(1A). The effect of these amendments is that, where accused persons have been cited in
summary proceedings to a diet or where citation has not taken place but summary proceedings
have been commenced against an accused in a sheriff court, the prosecutor may apply to the
sheriff to transfer the proceedings to another sheriff court in the same sheriffdom.
140. Subsection (2) amends section 137B of the 1995 Act by substituting a new subsection (1)
and inserting five new subsections (1A), (1B) (1C) (2A) and (4). Subsection (1) as substituted
provides that where a sheriff clerk informs the prosecutor that due to unforeseen circumstances it
is not practicable for that sheriff court or any sheriff court within the sheriffdom to proceed with
any of the summary cases to call at a diet, the prosecutor may apply to the sheriff principal to
transfer the proceedings to another sheriff court outwith the sheriffdom, and for an adjournment
to that court.
141. Subsections (1A) & (1B) as inserted provide that where an accused has been cited to a
diet in summary proceedings or summary proceedings have been commenced against an accused
in a sheriff court the prosecutor may apply to the sheriff for an order transferring the proceedings
to another sheriff court in another sheriffdom where there are other proceedings against the
accused in that court.
142. Subsection (1C) as inserted provides that where the prosecutor intends to take summary
proceedings against an accused in the sheriff court the prosecutor may apply for an order to the
sheriff for authority to take those proceedings against the accused in another sheriffdom where
there are other summary proceedings against that accused in that sheriffdom.
143. Subsection (2A) as inserted provides that where an application is made under section
(1A) or (1C) the sheriff to whom the application is made is to make the order if s/he considers it
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expedient, and a sheriff of the receiving sheriffdom consents. Subsection (4) as inserted provides
that the sheriff who made the order under subsection (2A) may revoke or vary the order
transferring the proceedings if the sheriff of the receiving court consents.
144. Subsection (3) inserts a new section 137C into the 1995 Act. It provides that summary
proceedings against an accused appearing from custody may be initiated outwith the sheriffdom
where the proceedings would normally be commenced.
New section 137C
145. Subsections (1) & (2) as inserted provide that where there are exceptional circumstances
leading to an unusually high number of accused appearing from custody under summary
procedure, and it is unlikely that the sheriff courts in the sheriffdom will be able to deal with all
these cases, the prosecutor may apply to the sheriff principal for an order that proceedings may
be taken against some or all of the accused at another sheriff court in another sheriffdom.
Proceedings can be maintained there or at the original court or be transferred to any of the sheriff
courts in the sheriffdom where the offences are alleged to have taken place
146. Subsections (3) & (4) provide that the sheriff principal may only make the order if the
sheriff principal from the receiving court agrees, and that the order may be for a particular period
of time or to deal with a particular set of circumstances.
New Section 137D
147. Section 137D as inserted provides that a sheriff may order that proceedings in a JP court
may be transferred to the sheriff court if there are proceedings outstanding for sentence there.
148. Section 137D as inserted provides that the prosecutor may apply to the sheriff to transfer
cases awaiting sentence at a JP court to the sheriff court where there are outstanding cases for
sentence. If the sheriff considers it expedient to make that order s/he will be limited to the
sentencing power of the JP for any cases which were heard before a JP.
Section 23: Time bar for transferred and related cases
149. This section amends the law on time bar as it relates to transferred cases. It inserts a new
section 136A into the 1995 Act.
New Section 136A
150. The section provides that where proceedings have been transferred from one sheriff court
to another and those proceedings are contained in a new complaint, the date of commencement
of proceedings in relation to the charges, including those at the court to which the proceedings
have been transferred, is to be taken as the date on which proceedings on the complaints
originally commenced.
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Other summary provisions
Section 24: Reports about supervised persons
151. This section introduces new provisions into section 203 of the 1995 Act in relation to the
requirement that the court requests a report from the local authority in certain cases by inserting
new subsections (1A) and (1B) into the section.
152. Subsection (1) of section 203 provides that where an offender who is the subject of a
statutory supervision requirement is due to be sentenced for a further offence the court must
request a report from the local authority on the offender. Subsection (1A) as inserted provides
that where a report has been provided in respect of that offender in the three months prior to
conviction the court need not request a further report, but can still do so if it considers it
necessary.
153. Section (1B) as inserted provides that where the court considers that a report from the
local authority would not be of material assistance when considering the disposal of the case the
court need not request such a report.
Section 25: Summary appeal time limit
154.

This section amends some of the time limits applicable to summary appeals.

155. Subsection (1) amends section 180 of the 1995 Act by inserting a new section (4A) which
provides that the High Court may, on the application of the appellant, extend the 14 day period in
which the appellant may apply to the High Court for review of the single judge’s decision to
refuse to grant leave to appeal. The provision is retrospective and applies to appeals where leave
was refused before the implementation of this section. There is currently no provision which
allows for this 14 day period to be extended.
156. Subsections (2) & (3) amend the provisions of sections 186 (appeals against sentence
only) and 194 (computation of time). Currently, where an appeal is lodged under section 186 the
clerk of court will within 2 weeks of the passing of the sentence, disposal or order, send to the
Clerk of Justiciary the note of appeal which has been lodged by the convicted person together
with a report from the judge who sentenced the convicted person or disposed of the case. The
clerk of court also requires to send the judge’s report to the respondent and appellant. That two
week period may be extended by the sheriff principal of the sheriffdom in which the judgement
was pronounced. There are, currently, three grounds for granting such an extension under section
186(5) of the 1995 Act: the judge is temporarily absent from duty for any reason; the judge is a
part-time sheriff; or the judge is a justice of the peace. Section 186(5) is amended so that the
sheriff principal may allow an extension of the 14 day period on cause shown. A similar
amendment is made to section 194(2) of the 1995 Act. Section 194(2) allows the sheriff principal
to grant an extension of time limits in the same circumstances as specified in section 186(5)
where an appeal by stated case is being prepared, adjusted and signed in terms of section 178 and
179 of the 1995 Act. Section 194(2) is amended to allow for the extension of time limits to be
granted by the sheriff principal on cause shown.
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Solemn cases
Section 26: Pre-trial time limits
157. Section 65(1) of the 1995 Act provides that an accused shall not be tried on indictment
for any offence unless, where an indictment has been served on the accused in High Court cases,
a preliminary hearing is commenced within the period of 11 months. It also provides that, in any
solemn case, the trial must be commenced within the period of 12 months of the first appearance
of the accused on petition in respect of the offence. Section 65(3) details the circumstances in
which the court may extend these time limits. Section 65(3)(a) provides that, in High Court
cases where the indictment has been served on the accused, a single judge of that court can, on
cause shown, extend both the 11 and 12 month periods. In terms of section 65(3)(b), in any
other case, the sheriff may, on cause shown, extend only the period of 12 months. This section
amends section 65(3)(b) and provides that the sheriff may extend either or both of the periods of
11 and 12 months in High Court cases where the indictment has not been served.
Section 27: Obstructive witnesses
158. This section amends certain provisions relating to witnesses on bail in solemn
proceedings as a result of the changes introduced by this Bill (see note on section 16 for similar
provisions applying to summary proceedings – the aim is to ensure consistency between
summary and solemn proceedings).
159. Subsection (2) inserts a new subsection 2(A) into section 90C of the 1995 Act and
provides that, in proceedings for breach of bail, the fact that the witness was on bail, or was
subject to a particular condition of bail, or that s/he failed to appear at a diet to which s/he had
been cited, shall be held to be admitted unless challenged by a preliminary objection.
Section 28: Proceedings against bodies corporate
160. This section amends the provisions relating to the prosecution of bodies corporate found
in section 70 of the 1995 Act. A definition of “representative” is inserted into section 70(8). The
way in which a person proves that they are able to act as representative of a company is also
changed and inserted as subsection (9). These changes bring both the solemn and summary
provisions on this matter into line (see note on section 17 for similar provisions applying to
summary proceedings).
Section 29: Petition proceedings outwith sheriffdom
161. This section inserts a new section 34A into the 1995 Act. Section 21(3) of this Bill
provides for proceedings under summary procedure, in exceptional circumstances, to be initiated
in sheriff courts outwith the sheriffdom where the alleged offence took place. This section makes
equivalent provision in respect of an accused appearing on petition under solemn procedure.
Jurisdiction for subsequent indictments is not affected by this section.
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Miscellaneous
Section 30: Evidence on commission
162. Subsection (1) amends section 271I of the 1995 Act, which provides for the special
measure for vulnerable witnesses of taking evidence by a commissioner.
163. The new section 271I(1A) as inserted provides that commissioner proceedings may take
place by live television link. Section 271I(3)(a) of the 1995 Act is also amended by subsection
(1) and makes consequential provision about restrictions on where the accused may be during
such proceedings.
164. Subsection (1)(c) adds further provision to section 271I, and applies sections 274-275C
and 288C-288F of the 1995 Act. Sections 274 and 275 contain certain prohibitions on the
leading of evidence, and on questioning, which relates to the sexual history of the complainer in
cases of certain sexual offences. In addition, sections 288C to 288F provide that, in certain
cases, the accused is prohibited from conducting his or her own defence. Subsection (1)(c)
provides that the protections available to witnesses in court proceedings as set out in sections 274
and 275 and sections 288C to 288F apply equally in commissioner proceedings when used as a
special measure in respect of vulnerable witnesses. This subsection also provides that, where a
person is charged with a sexual offence to which section 288C applies or an offence in relation to
which an order has been made under section 288C(4), the commissioner shall be a judge or a
sheriff. This is so that s/he has the power to rule on questions of admissibility of evidence and
whether certain questions may be asked of the witness.
165. Subsection (2) amends section 272 of the 1995 Act in relation to the taking of evidence
on commission generally. It provides that the protections set out in sections 274 and 275 and
sections 288C and 288D of the 1995 Act apply to commissioner proceedings as they do to trial
proceedings. As above, it also provides that, where a person is charged with a sexual offence to
which section 288C applies or an offence in relation to which an order has been made under
section 288C(4), the commissioner shall be a judge or a sheriff.
Section 31: Recovery of documents
166. This section introduces power to the sheriff court to grant orders for commission and
diligence for the recovery of documents or for the production of documents. New section 301A
is inserted into the 1995 Act. Orders for commission and diligence are more regularly used in
civil proceedings; however, they are not unknown in the criminal context. Commission and
diligence is a means of recovering documents which are required in respect of a litigation and are
held in the hands of third parties. Currently the power to grant commission and diligence for the
recovery of documents in criminal cases is only enjoyed by the High Court of Justiciary (H.M.
Advocate v. Ashrif 1988 S.L.T. 567 refers). As a result a separate application has to be made to
the High Court of Justiciary if commission and diligence is required during the course of a case
in the sheriff or district court.
167. Although in practice little distinction may be made between the two orders, an order for
the production of documents appears to be the most appropriate remedy when documents are
sought by the accused and they are in the hands of the Crown (McLeod v. H.M. Advocate (No. 2)
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1998 S.L.T. 233; Maan v. H.M. Advocate 2001 S.L.T. 408). The position in relation to a sheriff’s
power to grant an order for the production of documents is less clear than for commission and
diligence. The provisions of section 31 of the Bill resolve any uncertainty in that regard.
168. Subsections (1), (2) and (3) confers a power on the sheriff court to grant orders for
commission and diligence for the recovery of documents and orders for the production of
documents. Sheriff courts are given this power in relation to: solemn proceedings in that sheriff
court; and summary proceedings both in that court and in any JP court in that sheriff court’s
district.
169. Under subsection (4) applications for such orders cannot be made; in relation to solemn
proceedings, until the indictment has been served on the accused; or s/he has been cited to
answer an indictment; or in relation to summary proceedings until the accused has answered the
complaint.
170. Subsection (5) provides that the grant or refusal to grant the application can be appealed
to the High Court.
171. The available case law on the subject deals only with cases where the accused has sought
to recover documents. There are other methods open to the prosecutor or police for the
recovering information during the investigation of alleged offences. To that end it is envisaged
that it will invariably be the accused who applies to the court for these orders. Subsection (7)
enables the prosecutor to be heard at any application for an order under subsection (1) or at an
appeal under subsection (5) whether or not the prosecutor is a party to the application or appeal.
Therefore, where the accused seeks documents from another individual or organisation the
prosecutor will have a right to make representations in relation to whether or not that order
should be granted. By virtue of the fact that a third-party haver (i.e. the holder of the documents
which are sought) will be a party to the application it would be competent for that haver to raise
any objection to the granting of the application.
172. Subsection (8) provides that the powers of the High Court to grant the orders mentioned
in subsection (3) are restricted to orders in connection with proceedings in the High Court. This
is analogous to the position in civil proceedings where sheriffs deal with applications for
commission and diligence relating to cases which are before that court and Court of Session
judges deal with applications for commission and diligence in cases before that court.
Section 32: Power of court to excuse procedural irregularities
173. This section inserts section 300A into the 1995 Act and creates a new power for the court
to relieve any party to a criminal case from failure to comply with certain procedural
requirements. This power applies to summary and solemn cases. The power can be exercised
whether the requirements are set out in statute (such as the 1995 Act) or whether they form part
of the common law. An example of where this provision may be used would be where an
accused appears on a number of complaints at different times and, in order that the complaints
may be dealt with at the same time, the complaints are continued to the same date. On that date
all the complaints are dealt with, with the exception of one which was inadvertently missed from
the court list. This was not discovered until the next day. As the complaint did not call on the
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date it was continued, the proceedings were deemed to have fallen at midnight on the date of the
continuation. This provision would allow the prosecutor to apply to the court to seek an excusal
of that irregularity and have the case called.
174. Subsection (1) sets out the circumstances in which the court can excuse a procedural
irregularity. The irregularity must fall within the terms of subsection (3), and must also relate to
the current criminal proceedings before the court. Either the prosecutor or an accused person can
apply to the court to have a procedural irregularity excused. The court can exercise its power
only where the conditions set out in subsection (2) apply.
175. Subsection (2) lists certain conditions of which the court must be satisfied before
excusing a procedural irregularity under subsection (1). A procedural irregularity must have
arisen from a mistake or an oversight, or another excusable reason, and the court must be
satisfied in the circumstances of the case that its excusal would be in the interests of justice.
176. Subsection (3) describes the procedural failures that are covered by the court’s power to
excuse. Paragraphs (a) to (d) of subsection (3) list specific types of irregularity. The list is not
intended to be exhaustive – paragraph (e) states that any other procedural requirement not
complied with by the court, the prosecutor or the accused may be excused by the court, subject to
the exclusions set out in subsections (4) and (5).
177. Subsection (4) expressly excludes irregularities arising from a period of detention of an
accused person in custody which exceeds the relevant time limits contained in the 1995 Act.
Therefore, for example, a failure on the part of the Crown to commence proceedings within the
40 day time limit in section 147 where the accused is being held in custody could not be excused
under new section 300A. However, the general power in section 300A is without prejudice to
any statutory provision that allows the court to extend a time limit (subsection (8)). Accordingly,
in the above example, section 147(2) would continue to apply and an application could therefore
be made under that provision for an extension of the time limit.
178. Subsection (5) expressly excludes irregularities relating to the admissibility or sufficiency
of evidence, or any other evidential factor. For example the fact that evidence had been ruled as
inadmissible because it was irrelevant could not be excused. Nor could a lack of corroboration
(in terms of sufficiency of evidence) be excused.
179. Subsection (6) sets out the powers available to the court where it decides to excuse a
procedural irregularity under subsection (1). Following an excusal, the court can make an order,
as is necessary or expedient, for the purpose of restoring or facilitating the continuation of the
proceedings as if the irregularity had never occurred, or protecting the rights of the parties to the
case.
180. Subsections (8) & (9) make it clear that section 300A is to operate without prejudice to
other parts of the 1995 Act which empower the court to cure defects in proceedings by, for
example, allowing the court to extend a particular time period or limit, or any rule of law which
allows departure from directory requirements to be excused.
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PART 3 – PENALTIES
Sentencing powers
Section 33: Sheriff summary: common law offences
181. This section amends section 5(2)(d) of the 1995 Act by increasing the maximum sentence
of imprisonment which can be imposed by a sheriff for a common law offence in a summary
case from 3 months to 12 months. At present, section 5(3) of the 1995 Act provides that the
maximum sentence of imprisonment for a second or subsequent offence involving violence or
dishonesty is 6 months. This provision is repealed meaning that, in future, all common law
offences will be punishable with a maximum custodial sentence of 12 months on summary
conviction. The sentencing powers of the district court are unaffected.
Section 34: Sheriff summary: particular statutory offences
182. This section increases the maximum prison sentence for certain statutory offences. These
offences attract a maximum sentence in excess of the present common law maximum, but below
the proposed new common law maximum of 12 months. They are triable summarily only, so the
penalties would not be altered by the provisions of section 35 of this Bill. Subsection (1)
increases the maximum prison sentence for offences under section 41 of the Police (Scotland)
Act 1967 from 9 to 12 months, and amends that Act accordingly. That section covers assaulting
or otherwise impeding police officers in the course of their duty.
183. Subsection (2) increases the maximum sentence under section 37 of the Antisocial
Behaviour (Scotland) Act 2004 to 12 months or a fine not exceeding the prescribed sum or both
and abolishes the distinction in the maximum penalty between a first offence and a second or
subsequent offence. Section 37 contains offences relating premises which are subject to a
closure order.
184. Subsection (3) increases the maximum sentence under the Emergency Workers
(Scotland) Act 2005, section 6, from 9 to 12 months or a fine not exceeding the prescribed sum
or both. That section covers the offences created by that Act of assaulting or impeding
emergency or health workers in the course of their duty.
185. Subsection (4) increases the maximum prison sentence under section 39 of the Fire
(Scotland) Act 2005 from 9 to 12 months or a fine not exceeding level 4 on the standard scale or
both. That Act is amended accordingly. That section covers assaulting or impeding those
performing certain functions under that Act.
Section 35: Sheriff summary: other statutory offences
186. This section brings the maximum summary prison sentences for certain statutory offences
into line with the new maximum sentence for common law offences set out in section 33 of the
Bill.
187. Subsections (1), read with subsections (5) and (6), set out the new maximum, and define
the penalty provisions that will be altered. Offences which will be affected are those which can
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be tried under either solemn or summary procedure (sometimes referred to as “triable either
way”) and attract maximum prison sentences of less than 12 months on summary conviction.
The new maximum summary penalty for such offences will be 12 months.
188. The effect of subsection (2) is that the statutes which create the affected offences are to
be read subject to the amended summary sentencing limit.
189. Subsection (3) allows the Scottish Ministers to amend the maximum period of
imprisonment specified in the statutory offences to which subsections (1) and (2) apply. This
means that, in due course, textual amendment of the relevant statutes can take place, avoiding
ongoing reliance on the general amendment. Subsection (4) allows the Scottish Ministers to
amend certain provisions in enactments that contain powers to create offences. Where an
enactment provides for the creation of offences punishable on both solemn and summary
conviction, the maximum summary penalty may, by order, be increased to 12 months.
Section 36: JP court: power to increase penalties
190. This section gives powers to the Scottish Ministers to amend the maximum penalties
available to the JP court. Ministers will be able to make similar changes which would apply to
any remaining district courts by virtue of section 51(5) of the Bill.
191. Subsection (1) empowers Ministers to increase, by order, the maximum period of
imprisonment, fine, or amount of caution available to JP courts for either common law offences
or statutory offences.
192. Subsection (2) empowers Ministers to increase the maximum penalty available to JP
courts in respect of any statutory offences.
193. Subsection (3) caps these powers. The effect of subsection (3) is that an order could
empower the JP court to impose imprisonment for up to 6 months (but could also increase the
limit to a period that is higher than the current maximum of 60 days but lower than 6 months).
Section 37: Prescribed sum
194. This section increases the prescribed sum from £5,000 to £10,000. The prescribed sum is
the maximum amount the sheriff may impose for a common law offence and certain statutory
offences under summary procedure.
Section 38: Compensation orders
195. This section amends section 249 of the Criminal Procedure (Scotland) Act 1995. That
section prescribes and limits the circumstances in which a court can impose a compensation
order on an offender. The purpose of the amendment is to extend the power of the court to
impose compensation orders.
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196. This section is also relevant to the operation of the new alternative to prosecution
introduced in section 39 of this Bill – the compensation offer – as prosecutors are empowered to
issue compensation offers in circumstances where a court could, on conviction, impose a
compensation order.
197. The introduction of section 249(1)(b) of the 1995 Act permits compensation to be ordered
by a court, or offered by a prosecutor, in circumstances where alarm or distress have been caused
directly by the actions complained of. Currently, section 249(1) limits compensation orders to
circumstances where personal injury, loss or damage is caused either directly or indirectly.
Penalties as alternative to prosecution
Section 39: Fixed penalty and compensation offers
198. This section provides considerable changes in procedures relating to existing alternatives
to prosecution, and introduces a new alternative to prosecution, to be known as the compensation
offer. It makes significant amendments to sections 302 and 303 of the 1995 Act, and introduces
a number of new sections to that Act. Sections 302 and 303 deal with conditional offers of a
fixed penalty by prosecutors (generally known as “fiscal fines”).
Conditional offers – changes to procedures etc
199. Subsection (1)(a) amends section 302(2) of the 1995 Act, which covers the information
which requires to be provided to the alleged offender in a conditional offer. The amendments
take account of the revised procedure introduced by this Bill.
200. Subsection (1)(b) makes consequential amendments to section 302(4) of the 1995 Act,
which covers the obligations on the clerk of court to notify the procurator fiscal whether or not
the conditional offer has been accepted.
201. Subsection (1)(c) inserts subsections (4A) - (4C) into section 302 of the 1995 Act. This
effects a change to the way in which fixed penalties are administered. Acceptance of a
conditional offer of a fixed penalty will now be either by making any payment in respect of the
offer, or by taking no action in respect of the offer. Currently, fixed penalties require the
suspected offender to take positive steps to accept it. The terms of these new subsections render
subsections (5) and (6) of section 302 redundant, and these are repealed by subsection (1)(d) of
this section.
202. Subsection (1)(e) amends the maximum level of a conditional offer, from level 1 on the
standard scale (presently £200) to level 2 (presently £500).
203. Subsection (1)(f) inserts a new subsection (7A) into section 302 of the 1995 Act. This
permits the Scottish Ministers, by order, to prescribe circumstances in which, and the mechanism
by which, discounts can be applied to the payment of accepted conditional offers. Ministers can
also fix the amount of discount to be applied. Currently, there is no basis for discounting a fixed
penalty.
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204. Subsection (1)(h) inserts a new subsection (8A) into section 302 of the 1995 Act. This
raises a rebuttable presumption that the alleged offender has received a conditional offer if it is
sent to: the address given by the alleged offender in relation to a recall application under section
302C(1) (see paragraphs 215 to 220 below); or to any address which the alleged offender has
given to the clerk of court or the procurator fiscal in respect of that offer. Subsection (8B), in
turn, raises a presumption in relation to the operation of section 141(4) of the 1995 Act, which
covers the citation of accused persons to court. It provides that citation of the accused will be
presumed to have been successfully effected if sent to the same address at which it can be proved
the accused received a conditional offer, or at another address given by the accused in
connection with that offer.
205. Subsection (1)(i) amends section 302(9) of the 1995 Act. It extends the range of offences
for which conditional offers can be made. At present a conditional offer can be made in respect
of any offence which can be tried in the district court. It will now be competent to make a
conditional offer in relation to any offence which can be tried summarily.
New section 302A - compensation offer
206. Section 39(2) introduces three new sections into the 1995 Act (sections 302A to 302C).
The first of these sections, 302A, creates compensation offers by the procurator fiscal and
provides a mechanism for their operation. Many of the procedures are identical to, or similar to,
those made for the operation of the new system which will apply to conditional offers of a fixed
fine.
207. A procurator fiscal is permitted by section 302A(1) to send a compensation offer to an
alleged offender where it seems that a relevant offence has been committed. A relevant offence
is defined in section 302A(11) as an offence which can be tried summarily, and for which a court
could competently make a compensation order (section 38 and paragraphs 195 to 197 above
refer). The offer document is required by section 302A(2) to give the accused similar
information to that given in a conditional offer of a “fiscal fine”.
208. Section 302A(3) provides that a compensation offer can be made in respect of more than
one relevant offence. Section 302A(4) obliges the clerk of court to advise the procurator fiscal
whether any payment has been made in respect of the offer or whether notice has been given that
the offer has been rejected. Sections 302A(5) and (6) provide that acceptance of an offer is
deemed either if payment is made to the offer, or if the alleged offender takes no action to
expressly reject it.
209. Section 302A(7) provides that if a compensation offer is accepted no prosecution can take
place, and no conviction will be recorded.
210. Section 302A(8) and (9) provide that the maximum amount of a compensation offer is to
be set by the Scottish Ministers, but that it is not to exceed level 5 on the standard scale
(presently £5000).
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211. Sections 302A(10) and 302A(11) make provision for presumption of service of further
compensation offers and in respect of citations served in terms of section 141(4) of the 1995 Act.
These are the same as those described at paragraph 204 above.
New section 302B – combined fixed penalty and compensation offer
212. Section 302B makes provision to allow prosecutors to make a conditional offer
combining elements of both a fine and compensation. Any such offer will be regarded as a
“combined offer”.
213. Section 302B(3) sets out the additional information which requires to be provided in a
combined offer, which in terms of section 302B(2) requires to be in a single notice.
214.
Section 302B(4) provides that acceptance of part of any such offer will be regarded as
applying to the whole offer. This guards against the possibility that, faced with two separate
offers of a fine and compensation for the same incident, the offender will accept one and reject
the other.
New section 302C – recall of fixed penalty or compensation offer
215. Section 302C provides a mechanism for recalling a “fiscal fine” offer or compensation
offer, where the alleged offender has taken no action in respect of the offer and it is deemed to
have been accepted. Section 302C(2) provides that the ground for recall of an offer is that the
alleged offender did not receive the original offer.
216. Section 302C(2), however, provides that the only valid reason for seeking recall of
deemed acceptance is where the alleged offender claims that s/he did not actually receive the
offer.
217. Section 302C(3) provides that where the alleged offender wishes to apply to have the
deemed acceptance recalled, s/he must apply to the clerk of court within certain time limits. In
terms of section 302C(4), on receipt of an application for recall the clerk of court may either
uphold or recall the offer.
218. Section 302C(5) gives the offender the right to apply to the court which is specified in the
offer (and will be the court in which the clerk making a decision under section 302C(3) will
work) for review of the clerk’s decision, and section 302C(6) gives the court power, in turn, to
uphold or quash the clerk’s decision. Section 302C(7) provides that the court’s decision is final.
219. The clerk of court, in turn, is obliged by section 302C(8) to inform the procurator fiscal
of a request for recall, an application for review of the clerk’s decision, and any decision taken
either by the clerk or the court in connection with the application.
220. Section 302C(9) provides that for the purposes of considering an application for recall the
procurator fiscal can certify when the offer was sent.
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Further provisions on enforcement
221. Section 39(3) makes further provision in relation to enforcement of alternatives to
prosecution, and amends section 303 of the 1995 Act accordingly.
222. Subsection (3)(a) provides that, where an alternative to prosecution has been accepted,
any outstanding amount is to be treated, for enforcement purposes, as if it were a fine imposed
by the court.
223. Subsection (3)(b) provides that no action is to be taken to enforce a “fiscal fine” or
compensation offer where acceptance has been deemed by the alleged offender’s lack of action,
unless a notice is sent to the accused explaining that enforcement action is to be taken, and
outlining the recall procedure.
Section 40: Work orders
New section 303ZA – Work orders
224. This section inserts a new section 303ZA into the 1995 Act. It creates a new alternative
to prosecution – the “work order” (which has also been referred to as the “fine on time” or
“community fiscal fine”).
225. Section 303ZA(1) empowers a procurator fiscal to make a ‘work offer’ to an alleged
offender who appears to have committed a relevant offence (defined in subsection 303ZA(15) as
one which is triable summarily). This offer will give the alleged offender the option of
performing a period of unpaid work where a monetary penalty such as a “fiscal fine” or a
compensation offer are not deemed appropriate.
226. Section 303ZA(2) sets the minimum (10 hours) and maximum (50 hours) number of
hours work that can be offered under a work offer. Section 303ZA(3) outlines the information
which will require to be contained on the notice of offer. In many ways this is similar to the
information which requires to be on the notice of offer of the two other alternatives to
prosecution which are described above. The circumstances of the alleged offence, the amount of
work which will require to be completed, the date by which the work will require to be
completed, and the consequences of acceptance and completion of the offer all require to be in
the offer.
227. Section 303ZA(4) permits the work offer to be made in respect of more than one offence,
and subsections 303ZA(5) and (6) provide details on how the alleged offender accepts the offer,
and the obligations of the clerk of court to notify the procurator fiscal of whether the offer has
been accepted or not. Unlike the new system for “fiscal fines” and compensation offers, the work
offer requires to be positively accepted by the alleged offender.
228. Section 303ZA(7) provides that if the offer is accepted, the procurator fiscal can then
make a work order against the alleged offender. On doing so, the procurator fiscal must send a
notice to the accused that a work order has been made, containing details of the amount of work
to be carried out and details of the person who is to supervise performance of the order
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(subsection 303ZA(8)). Subsection 303ZA (9) obliges the procurator fiscal to advise the clerk of
court and the supervising local authority of the imposition of an order.
229. Sections 303ZA(10), 303ZA(11) and 303ZA(12) deal with the manner in which the
supervising officer’s duties are to be discharged. The officer is to determine the nature, time and
place of the work to be done, and give directions to the alleged offender regarding its
performance. The officer is also to provide the procurator fiscal with details of the performance
of the order. The purpose of this last provision is to allow the procurator fiscal to consider
whether, in the event that the order is not completed satisfactorily, further action is appropriate.
The officer is under a duty, as far as possible, not to direct the alleged offender to carry out work
which would hamper the alleged offender’s attendance at work or education, or which would
conflict with the alleged offender’s religious beliefs.
230. Section 303ZA(13) provides that where the offender completes the work required in the
order s/he will not face prosecution for the alleged offence. In the event that the entire order is
not completed satisfactorily, the prosecutor will have the option of court proceedings, even if
some work has been carried out under the order.
231. Sections 303ZA(14) and 303ZA(15) gives the Scottish Ministers a regulation making
power to make specific provision in relation to specific aspects of a work orders as set out in
subsection (1). In particular the Scottish Ministers may specify what kind of work may or may
not be undertaken.
232. Subsection 303ZA(14) makes provision for citation of the alleged offender in subsequent
prosecution. The position is similar to that for “fiscal fines” and compensation offers. Citation
will be presumed to have taken place if it is effected at the address at which the alleged offender
is proved to have received an offer, or any other address provided by the alleged offender.
Section 41: Disclosure of previous offers
233. This section amends section 69 (notice of previous convictions), section 101 (previous
convictions: solemn proceedings), and section 166 (previous convictions: summary proceedings)
of the 1995 Act, and makes provisions governing the circumstances in which an offer of an
alternative to prosecution can be disclosed to the court. To all intents and purposes the
amendments to each section have an identical effect.
234. The primary purpose of these amendments is to allow the prosecutor to include in any
notice of previous convictions, whether in a solemn or summary case, details of an alternative to
prosecution which has been accepted (completed in the case of a work order) by the alleged
offender in the two years preceding the date of the new offence under consideration.
235. In the case of the financial alternatives to prosecution – the “fiscal fine” and the
compensation offer – this applies whether the offer has been accepted by payment having been
made, or whether acceptance has been deemed by the alleged offender taking no action in
respect of the offer.
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236. It is not intended that accepted “fiscal fines” or compensation offers, or completed work
orders, should be regarded as criminal convictions for this or any other purpose.
237. In addition, the statute will now explicitly permit prosecutors, on conviction for an
offence where an offer of an alternative to prosecution was made, to advise the court of the terms
of any such offer.
Section 42: Time bar where offer made
New section 136B – time limits where fixed penalty offer etc. made
238. This section inserts a new section 136B into the 1995 Act. The purpose of this section is
to alter the operation of time bar in statutory cases where an alternative to prosecution has been
offered. It is intended that this will avoid the situation where the time spent in offering an
alternative which is then declined makes it difficult or impossible to take proceedings within
statutory time limits.
239. Section 136B applies to conditional offers, compensation offers and work offers. Section
136B(1) provides that in connection with conditional offers and compensation offers, for the
purpose of calculation of any period of time bar, the period between the date of any offer of an
alternative, and the date of refusal of the offer or date of recall of deemed acceptance, is to be
disregarded.
240. In the case of work offers, the time between offer and refusal is to be disregarded. In
addition, where the offer is accepted but not completed the time between the date of the offer and
the date specified for completion of the order is to be disregarded.
241. Section 136B(2) provides that a prosecutor can certify the period of time which is to be
disregarded for these purposes.
Enforcement of fines etc.
Section 43: Fines enforcement officers and their functions
242. This section amends the 1995 Act to include new sections 226A to 226I. These introduce
new arrangements for the enforcement of fines and other financial penalties, including provision
for the appointment of fines enforcement officers (FEOs), who will provide information and
advice to the offender in relation to payment of the fine and will also have new sanctions to use
against offenders who default in payment of their fines or penalties.
New Section 226A – Fines enforcement officers
243. Subsection (1) makes provision for a new post of fines enforcement officer. FEOs will
undertake a number of enforcement related duties previously undertaken by the courts, such as
dealing with applications for further time to pay. They will also be responsible for a range of
enforcement activity. The FEO will be an officer of the Scottish Court Service (SCS), an agency
of the Scottish Executive.
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244.

Subsection (2) sets out the core functions of FEOs. These are
•

to provide information and advice to offenders about payment of fines or penalties,
and

•

to secure compliance with the terms of an enforcement order made under section
226B.

Subsection (4) empowers the Scottish Ministers to make further provision by regulation as to
FEOs and their functions. In due course, this could be used to give FEOs additional functions or
to modify the exercise of existing functions. The regulations will be subject to affirmative
procedure.
New Section 226B – Enforcement orders
245. Subsections (1) and (2) give the court discretion to make an enforcement order in relation
to a fine. The expectation is that the court will make an enforcement order when considering
whether to grant time to pay under section 214 or 215 of the 1995 Act. However, the court is not
required to make an order if it does not consider that an order would be appropriate.
246. Subsections (4) and (5) relate to the circumstances in which a person has accepted a fixed
penalty offer or compensation offer as an alternative to prosecution. An enforcement order may
be made by the court in relation to the payment of these penalties on the application of the clerk
of court in the absence of the offender.
247. The enforcement order, a copy of which will be sent to all offenders, imposes a statutory
requirement to pay the fine or penalty as specified in the order. The order will also contain
certain information, as set out in subsection (6), including
•

details of the fine or penalty;

•

the arrangements for making payment (including the time for payment and, if
applicable, the number of instalments permitted by the court);

•

contact details of the fines enforcement officer; and

•

information about the effect of the order in the event that the offender defaults on
payment of the fine.

248. The sanctions for non – compliance, as detailed in new sections 226D, 226E and 226F
include seizure of an offender’s motor vehicle; a deduction from benefits order; earnings
arrestment; and arrestment of an offender’s bank or building society account. The enforcement
order empowers the FEO to apply these sanctions, subject to the provisions of sections 226D to
226F.
249. Subsection (7) prohibits the court from imposing an alternative period of imprisonment or
dealing with applications for further time to pay for as long as an enforcement order has effect.
The order will cease to have effect if the penalty is fully paid or the court decides to revoke the
order.
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New Section 226C – Variation for further time to pay
250. One of the core functions of the FEO (section 226A (1)(a)) is to provide information and
advice to offenders as regards payment. The FEO will make contact with the offender following
the making of an enforcement order and will set out the date or dates by which payment is due.
251. However, section 226C empowers the FEO to vary the arrangements for payment.
Subsection (3) provides that an application to vary arrangements may be made orally or in
writing. The FEO will, as provided in subsection (4), notify the offender of the decision to grant
or refuse the application. Section 226H allows an offender to apply to a court for a review of a
decision of a FEO regarding the variation of an enforcement order.
New Section 226D – Seizure of vehicles
252. This section empowers a FEO to issue a ‘seizure order’ to immobilise and impound an
offender’s motor vehicle. Subsection (4) requires the FEO to notify the offender that a seizure
order has been made. Subsection (9) prohibits the seizure of a vehicle used by or primarily for
carrying disabled persons.
253. Subsections (5) and (6) set out the process to be followed where the fine or penalty
remains unpaid following seizure of a motor vehicle, and the powers available to the court.
These include making an order for the sale of the vehicle, and applying the proceeds towards the
unpaid fine or penalty.
254. Regulations may be made under subsection (10) in order to provide greater detail about
seizure orders, including the circumstances in which they may and may not be made. The
intention is to pilot this new sanction, before national roll-out is considered. Subsection (11)
provides details of the scope of the regulations.
New Section 226E - Deduction from Benefits
255. Section 226E enables the FEO to request the court to make an application for a deduction
from benefits to be made from an offender, for the purpose of obtaining payment of a fine or
penalty.
New Section 226F – Powers of Diligence
256. Section 226F provides that, when making an enforcement order, the court must also grant
warrant for civil diligence. This warrant will authorise the FEO to execute arrestment of
earnings and funds in bank accounts. The purpose is to obtain the amount of the penalty which
has not been paid. The diligence powers of the FEO are subject to regulations which the Scottish
Ministers may make about the circumstances in which diligence powers may be exercised and
the application of other law relating to diligence. The intention is that any existing and new
legislation relating to diligence (such as the Debtors (Scotland) Act 1987 and relevant provisions
of the Bankruptcy and Diligence Bill) will apply to FEOs when they exercise diligence powers,
subject to such modifications as may be necessary.
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New Section 226G – Reference of case to court
257. Subsections (1) and (2) make provision for any outstanding fine to be referred back to the
court. Referral can take place where the FEO has formed the view that the fine or penalty, or the
unpaid balance, is unlikely to be paid or where, for any other reason, the FEO considers it
appropriate (for example, where the offender has failed to co-operate with the FEO). In these
circumstances the FEO will, as outlined in subsections (3) to (5), provide a report to the court on
the circumstances of the case.
258. Subsections (6) to (9) provides details of the procedure to be followed by the court on
receipt of a report and reference from the FEO. This will involve an enquiry, in the offender’s
presence, into the reasons for failure to pay the fine and penalty. The court is given a range of
disposal options following such an enquiry. These include revoking the enforcement order and
dealing with the offender as if the order had not been made. This could mean imposing a period
of imprisonment.
New Section 226H – Review of actions of FEO
259. This section provides that an offender may apply to the court for a review of a decision of
a FEO in relation to an application for variation for further time to pay, or an order to immobilise
and impound the offender’s motor vehicle. The application must be made within 7 days of being
notified of the decision relating to further time to pay or the making of a seizure order. When
determining the application, the court can confirm, alter or quash the decision of the FEO or
make any other order that it considers appropriate.
New Section 226I Enforcement of fines etc.: Interpretation
260. This section sets out certain definitions for terms used in sections 226A to 226H, and
describes the penalties to which these provisions apply. There is an order making power to allow
additional penalties to be added to the definition of “relevant penalty”. This would have the
effect of increasing the range of penalties for which the FEO could have responsibility.
Breach of post-conviction orders
Section 44: Probation and community service orders
261. The purpose of this section is to provide that those who are in alleged breach of a
probation or community service order will be provided with a copy of the report to the court
detailing the grounds of the alleged breach. Service of the copy report is to be in accordance
with provisions in the Act of Adjournal, and provision is made for postal service.
262. Subsection (1) makes the change for probation orders; and subsection (2) extends it to
community service orders. Sections 232 and 239 of the 1995 Act are amended accordingly.
Section 45: Restriction of liberty orders
263. The purpose of this section is to permit breach of a restriction of liberty order to be
proved by the evidence of one witness. This provision brings proof of breach of such orders into
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line with proof of the breach of probation, community service, drug treatment and testing, and
supervised attendance orders. Section 245F of the 1995 Act is amended accordingly.
PART 4 – JP COURTS AND JPS
Establishing JP courts etc.
Section 46: Establishing JP courts
264. This section imposes a general duty on the Scottish Ministers to make provision for
summary criminal courts. The Scottish Ministers are also given the power to establish JP courts
by order, with reference to particular sheriff court districts. It is intended that JP courts will
eventually replace district courts and will be established on a phased basis, sheriffdom by
sheriffdom, for the purpose of delivering a unified summary criminal courts administration under
the administration of SCS.
265. Before making an order establishing JP courts, the Scottish Ministers must consult the
sheriff principal for the relevant sheriffdom. There is a presumption that there will be at least one
JP court established for each sheriff court district, except where Scottish Ministers determine that
a JP court is not necessary. Currently there are no district courts in the sheriff court districts of
Lerwick, Orkney and Lochmaddy. It is not anticipated that any JP courts will be established in
these districts.
266. Subsection (5) requires Scottish Ministers, in deciding whether a JP court is necessary, to
take account of the amount of summary criminal business and the capacity of other JP or sheriff
courts in the sheriffdom.
267. Subsection (6) provides that, where JP courts have been established, Scottish Ministers
may subsequently, by order, provide for the relocation or disestablishment of a JP court.
Subsection (7) provides that, before making such an order, Scottish Ministers must consult the
sheriff principal for the relevant sheriffdom.
Section 47: Making provision for JP courts
268. This section imposes a duty on Scottish Ministers to make provision for the organisation
and administration for JP courts. The Scottish Ministers are also responsible for providing
suitable and sufficient premises and facilities.
269. In making such provision, the Scottish Ministers may require local authorities to let or
sub-let their premises to the Scottish Ministers for the purposes of the JP court, or to make their
premises available for use as a JP court (e.g. through a licence arrangement). The level of rent
that is payable, and the other terms of any lease, will be subject to agreement. Any dispute that
the parties are unable to resolve is to be determined by an arbiter (subsection (6)). These
provisions should be read in conjunction with section 52 which confers a power on the Scottish
Ministers to transfer property that is used for or in connection with a district court.
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Section 48: Administration of JP courts
270. This section places the day-to-day responsibility for the efficient administration of JP
courts in the sheriffdom on the sheriff principal. In exercising this responsibility, the sheriff
principal may issue administrative directions to those involved in the administration of JP courts
(other than the Scottish Ministers). The Scottish Ministers may also issue administrative
directions for the purpose of ensuring the efficient administration of JP courts, subject to prior
consultation with the sheriff principal.
Section 49: Area and territorial jurisdiction of JP courts
271. The territorial jurisdiction of JP courts is set out in subsection (1), which provides that a
JP court may try offences committed within the sheriff court district in which it is located, or in
any other sheriff court district within the sheriffdom. This is similar to the territorial jurisdiction
of the sheriff court. Further provision relating to the jurisdiction of JP courts is contained in
sections 9 and 10 of the 1995 Act, as modified by paragraphs 7 and 8 of the schedule to the Bill.
272. Subsection (4) provides that a JP or stipendiary magistrate may exercise their judicial or
signing functions at any place within the sheriffdom where s/he is appointed. Subsection (5)
further provides that a JP or stipendiary magistrate may sign, at any place in Scotland, a warrant,
judgement, interlocutor or other document relating to criminal proceedings within the
sheriffdom.
273. Subsection (6) is a transitional provision. It ensures that, after a JP or stipendiary
magistrate has been appointed for a sheriffdom (in terms of section 54(2) of the Bill), s/he may
continue to work within any remaining district court that lies wholly or partly within the
sheriffdom.
Section 50: Constitution and powers etc. of JP courts
274. At present, sections 6 to 8 of the 1995 Act set out the constitution and powers of district
courts. Subsection (1) provides that these provisions will apply to JP courts. The provisions are
modified at paragraph 7 of the schedule to the Bill.
275. Section 6(2) of the 1995 Act provides that a district court may be constituted by one or
more JPs. Some district courts sit with benches of 3 JPs, in others only 1 JP presides. Section
6(2) is modified in the schedule to the Bill and, as modified, will allow the JP court to be
constituted by one or more JPs. However, section 50(2) provides the Scottish Ministers with the
power to amend section 6(2) of the 1995 Act, by order, to provide that a JP court may be
constituted by one JP only.
276. This section also makes provision relating to the staff of JP courts, including clerks of
court. The clerk of a JP court will be a solicitor or advocate, and will provide legal advice to the
court. Clerks of court and other staff will be appointed and employed by Scottish Ministers (in
practice they will be employees of the SCS).

39


121

These documents relate to the Criminal Proceedings etc. (Reform) (Scotland) Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
Section 51: Abolition of district courts
277. This section sets out the process for the disestablishment of district courts. The intention
is that all of the district courts in a particular sheriffdom will be disestablished at the same time
as JP courts are established in a sheriffdom under section 46 of the Bill. The Scottish Ministers
must consult the relevant sheriff principal and local authority before making an order to
disestablish a district court.
278. The existing legislation governing the operation of district courts is the District Courts
(Scotland) Act 1975. Subsection (5) provides for this legislation to be repealed by the Scottish
Ministers by order. The intention is that the legislation will be repealed for a particular
sheriffdom at the same time as the district courts are disestablished and the JP courts are
established.
279. Subsections (5) to (9) contain transitional provisions for remaining district courts.
Legislation relating to JP courts (including the provisions in this Bill relating to matters such as
the sentencing powers of the JP court) may be applied to district courts pending their
disestablishment.
Section 52: Transfer of staff and property
280. This section provides that, alongside an order for the disestablishment of district courts,
the Scottish Ministers will make a scheme for the transfer of the employment of certain members
of district court staff to the Scottish Administration. The scheme may apply to some or all staff
who work in the district court that is being disestablished. It may, by way of example, apply
only to staff that spend more than a particular proportion of their working time on district court
duties. Subsection (4) makes it clear that the Transfer of Undertakings (Protection of
Employment) Regulations 1981 (S.I. 1981/1794) will apply to staff transferred under this
section.
281. Subsections (5) to (8) make provision for the transfer to, and vesting in, Scottish
Ministers of district court properties and liabilities when district courts are disestablished under
section 51(1). Subsection (6) reflects that fact that the Scottish Ministers are not required to
transfer all district court properties to themselves. Some properties may remain with the local
authority, depending on the circumstances of each case. Subsection (8) provides that a certificate
issued by Scottish Ministers is conclusive evidence of the transfer of any such property or
liability.
Section 53: Transitional arrangements for proceedings
282. This section makes provision for the transfer of both continuing and recently completed
district court proceedings, including related records, productions and other documents, to the
appropriate JP court. Recently completed proceedings are proceedings that have been completed
not more than 5 years before the date on which the district court in question is disestablished.
283. The sheriff principal for the sheriffdom in which the district court is located will
determine the relevant JP court to which proceedings and records should be transferred.
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Appointment of JPs etc.
Section 54: Appointment of JPs
284.

This section provides for the appointment of justices of the peace.

285. Subsection (1) makes it clear that JPs will be appointed by Scottish Ministers on behalf of
and in the name of the Queen. This provision is essentially the same as the existing provision
which provides for the appointment of JPs – section 9(1) of the District Courts (Scotland) Act
1975 (the 1975 Act).
286. Subsection (2) indicates that JPs are to be appointed to a sheriffdom. This provision
should be read alongside section 49(4) of the Bill which makes it clear that they will be able to
perform judicial functions (i.e. sit on the bench) in any part of the sheriffdom to which they are
appointed. Under sections 9(1) and 26(1) of the 1975 Act, JPs are currently able to perform
judicial functions within the local authority area to which they are appointed. The Bill therefore
has the effect of widening the geographical area within which JPs can act.
287. Subsection (3) states that a JP’s appointment is for a term of five years. Under the 1975
Act, there was no limit to the length of a JP’s appointment (although all “full justices”, who
were eligible to sit on the bench, had to become “signing justices” on the supplemental list when
they reached the age of 70, and therefore ceased to be able to sit on the bench).
288. Subsection (5) requires the Scottish Ministers to comply with any orders that they make
as to procedure and consultation for appointing JPs. This provision reflects the terms of section
9(8A) of the 1975 Act, which was inserted into the 1975 Act by the Bail, Judicial Appointments
etc (Scotland) Act 2000. No regulations have been made under section 9(8A) of the 1975 Act.
Regulations under this subsection are likely to make it clear that candidates will be
recommended to Scottish Ministers for appointment as JPs, prior to their first five year
appointment, by Justice of the Peace Advisory Committees (JPAC), chaired by the sheriff
principal of the relevant sheriffdom.
289. Further to subsection 6(a), each JPAC will have a mixture of lay members and JPs. The
order is also likely to make it clear that each JPAC should agree protocols with the Judicial
Appointments Board for Scotland, setting out how it will recruit JPs. These protocols are likely
to deal with matters such as the way in which JP vacancies should be publicly advertised.
290. Subsections (7) and (8) deal with existing justices of the peace. Subsection (7) makes
provision for their appointment to be terminated on a date specified by order. However, the
effect of subsection (7)(b) and (8) is that any full JPs are to be appointed as a JP under subsection
(1) unless they decline their appointment. This provision will ensure that all existing JPs become
subject to the new arrangements for JPs set out in this part of the Bill. The intention is that the
Executive will write to all current JPs several months before their appointment is due to be
terminated. It will explain that their appointment will cease on a given date, but state that they
will be appointed as JPs providing they agree to meet certain conditions (these are dealt with in
the next section). JPs who agree to this will return a form to the Executive, and will be
reappointed as JPs. Their new appointments will start the day their old appointments cease.
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Section 55: Conditions of office
291. This section sets out the conditions which may be attached to the appointment of justices
of the peace.
292. Subsection (1) states that somebody is not to be appointed as a JP unless they ordinarily
live in, or within 15 miles of, the sheriffdom to which they are being appointed. This subsection
only applies to a JP‘s first appointment. A JP who moved outside of the sheriffdom during the
course of their five year appointment, but who still undertook duties on the bench within the
sheriffdom to which they were appointed, would be eligible for reappointment at the end of five
years, but could be subject to a recommendation against reappointment made by the sheriff
principal in terms of section 57(3)(c).
293. The effect of subsection (1) is slightly different to that of sections 9(3) and 9(4) of the
1975 Act. These provisions prevent a JP from holding office, or acting as a JP, unless they live in
or within 15 miles of their local authority area. They also allow Scottish Ministers to waive this
requirement if they consider it to be in the public interest to do so. The new provisions remove
this element of discretion at the time of a JP‘s appointment.
294. Subsection (2) states that the appointment of JPs shall be made subject to conditions
relating to training, appraisal and their availability to meet the business needs of the relevant part
of their sheriffdom. The intention is that JPs will need to accept these conditions prior to being
appointed. Subsection (3) makes it clear that the sheriff principal will assess the likely court
business in their sheriffdom. The sheriff principal’s assessment will be referred to when setting
conditions on JPs’ required availability.
295. Subsections (4) and (5) require the Scottish Ministers to pay allowances to JPs according
to a scheme devised by them. These allowances are likely to cover reimbursement for expenses
incurred in fulfilling the duties of a JP, and also reimbursement for any loss of earnings as a
result of undertaking a JP‘s duties. Under section 17(6) of the 1975 Act, allowances to JPs are
currently paid by local authorities.
Section 56: Training and appraisal of JPs
296. This section allows Ministers to make provision in relation to the training and appraisal
of JPs. It also allows them to establish committees which will have responsibility for key
functions relating to training and appraisal.
297. Under the 1975 Act, Scottish Ministers have the power to make schemes and provide
courses for the instruction of justices of the peace. They do not however have any powers
relating to appraisal.
298. In practice, the Executive envisages that the training and appraisal of JPs will come under
the overall oversight of the Lord President. That is the reason for the provisions at subsection (2)
and (4).
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299. It is likely that all new JPs will be required to undergo a mandatory induction scheme.
The Executive currently envisages that the content of this scheme will be drawn up or approved
by the Judicial Studies Committee, a non-statutory body which organises training courses for the
Scottish judiciary. The scheme would then be issued or approved by the Lord President.
300. The Executive also envisages that all existing JPs will be required to undertake a
minimum amount of ongoing training each year, including being required to undertake refresher
training within two years of taking up their new five year appointments. Again, it is likely that
the Judicial Studies Committee would draw up or approve these ongoing training requirements,
which would then be issued or approved by the Lord President.
301. With regard to appraisal, the Executive envisages that JPs will be appraised against a
competence framework which would be drawn up or approved by the Judicial Studies
Committee. This competence framework would then be approved by the Lord President.
302. Subsection (3) allows the order in relation to training and appraisal to include the power
to establish committees. These committees will have the power to devise or adopt appropriate
training and appraisal courses and systems; to ensure that these courses or systems are delivered
or used; and to provide advice about training and appraisal. These committees‘ composition and
functions will be set out in more detail in the draft order. It is likely that groups in each
sheriffdom, mainly or entirely composed of JPs, will be given responsibilities relating to the
delivery of appraisal and training within the sheriffdom. In doing so, they will effectively assume
the responsibilities for training that justices‘ committees currently have under section 16(1)(c) of
the 1975 Act.
Section 57: Reappointment of JPs
303. Subsection (1) makes it clear that a JP is eligible for reappointment on the expiry of their
five year appointment. A JP who has resigned from office is also eligible to be reappointed.
304. The effect of subsection (2) is that a JP whose five year appointment has finished shall be
reappointed unless certain circumstances apply. The subsection also sets out what those
circumstances are.
305. Subsection (2)(d) makes it clear that a JP shall not be reappointed if the sheriff principal
for the JP‘s sheriffdom recommends to Scottish Ministers that the JP should not be reappointed.
Subsection (3) sets out the grounds on which the sheriff principal may make such a
recommendation. They are that the JP has inadequately performed the functions of a JP; that the
JP has, without good reason, failed to meet requirements under section 55(2) relating to training,
appraisal or availability to meet the business needs of the relevant part of their sheriffdom; that
the JP no longer lives within fifteen miles of the sheriffdom to which they are appointed; or on
such other ground as the sheriff principal considers relevant (one example of this might be if the
JP had been convicted of a number of motor offences during the previous five years).
306. The provision at subsection 3(a) relating to inadequate performance of the functions of a
JP is intended to allow a sheriff principal to recommend against reappointment if, for example, a
JP’s appraisals had demonstrated that they were not performing adequately.
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Section 58: Removal of JPs
307. This section deals with the circumstances in which a JP can be removed from office. At
present, section 9A of the 1975 Act deals with the removal of a full JP from office.
308. In keeping with the existing law, subsections (1) and (2) provide that a JP may only be
removed from office during their five year term of appointment by order of a tribunal appointed
by the Lord President of the Court of Session.
309. Subsection (5) makes it clear that a tribunal appointed by the Lord President of the Court
of Session can order a JP‘s removal on only a limited number of specified grounds. Subsection
(5) also states that the tribunal‘s investigations are to be carried out at the instance of the sheriff
principal for the sheriffdom to which the JP is appointed. This represents a change from section
9A(2) of the 1975 Act, which provides that the tribunal‘s investigation is to be carried out at the
request of the Scottish Ministers.
310. The combined effect of subsection (4)(a) and subsection (5) is to ensure that the sheriff
principal who chairs the tribunal and sheriff principal who requests the tribunal‘s investigation
will be different persons. Under sections 9A(2) and 9A (4) of the 1975 Act, tribunals are
requested by Scottish Ministers and chaired (unless the Lord President decides otherwise) by the
sheriff principal of the JP‘s sheriffdom. Under subsections (4)(a) and (5) of this section, tribunals
will be instigated by the sheriff principal of the sheriffdom to which the JP is appointed, and
chaired by a different sheriff principal.
311. Subsection (5)(b) states that a possible ground for removing a JP is that they have
inadequately performed the functions of a JP. As with the provision at section 57(3)(a), it is
anticipated that the tribunal may make this finding if, for example, a JP’s appraisals had
demonstrated that they were not performing adequately as a JP. It is envisaged that “inadequate
performance” will constitute a lower test than that of “inability” as a ground for removal.
312. Subsections (6) and (7) allow the Scottish Ministers to make provision by order regarding
the tribunal. It is likely that orders regarding the conduct of the tribunal will be similar to the
existing Justices of the Peace (Tribunal) Regulations (Scotland) 2001, although they will take
account of the differences, as outlined above, between the provisions of this Bill and those of the
1975 Act which relate to tribunals.
313. Subsection (6)(b) allows any order made by Scottish Ministers to authorise a specific
body or class of persons to recommend to a sheriff principal that s/he instigate the establishment
of a tribunal. This means that, for example, any committee established to oversee the appraisal of
JPs in a sheriffdom under section 56(3) of this Bill could also be authorised to recommend to a
sheriff principal the instigation of a tribunal in order to investigate whether someone has
inadequately performed their functions as a JP.
314. Subsection (8) makes it clear that anybody who is removed from office as a JP is
ineligible for reappointment as a JP. This provision reflects the terms of section 9A(10) of the
1975 Act.
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Section 59: Disqualification of solicitors who are JPs
315. This section disqualifies a solicitor who is a JP from acting in any proceedings in a JP
court in the sheriffdom to which they have been appointed as a JP. Subsection (2) extends this
disqualification to the solicitor‘s staff and – where the solicitor is a partner of a law firm – to any
other partner or member of staff of the partnership. This provision reflects the terms of section
13 of the 1975 Act.
Section 60: Disqualification where sequestration or bankruptcy
316. This section mirrors section 13A of the 1975 Act. It prevents someone from being
appointed as a JP or, if they have been appointed, from acting as a JP, if their estate has been
sequestrated in Scotland or if the person has been adjudged bankrupt outside Scotland. The
disqualification ceases, however, if the circumstances set out in subsections (2) and (3) apply.
317. Under section 57(2)(c) of this Bill, a JP whose estate has been sequestrated in Scotland,
or who has been adjudged bankrupt, may not be reappointed as a JP at the end of their five year
term of appointment.
Section 61: Appointment of stipendiary magistrates
318. This section provides for the appointment of stipendiary magistrates. It will replace
section 5 of the 1975 Act. Stipendiary magistrates differ from lay justices since they are
professional judges who must have been a solicitor or advocate for at least five years. Although
all local authorities, with the approval of Scottish ministers, currently have the power to appoint
stipendiary magistrates, only Glasgow City Council currently does so. Stipendiary magistrates
have the same criminal jurisdiction as a sheriff when sitting summarily, which means that they
can sentence people for up to three months in custody (or six or nine months under certain
circumstances) and fine them up to £5,000. Under the provisions of sections 33 to 35 of this Bill,
they will be able to sentence people for up to a year’s imprisonment, and fine them up to
£10,000. Justices of the peace can sentence people for up to two months’ imprisonment and fine
them up to £2,500.
319. Subsection (1) states that stipendiary magistrates are to be appointed by Scottish
Ministers. Under the 1975 Act, stipendiary magistrates are appointed by a local authority, subject
to the approval of Scottish Ministers.
320. Subsection (2) states that a stipendiary magistrate will be appointed for a sheriffdom. A
stipendiary magistrate will be able to sit in any JP court within the sheriffdom to which they are
appointed (section 49(4) of the Bill).
321. Subsection (3) makes it clear that the appointment of a stipendiary magistrate is to be
conditional upon Scottish Ministers approving the decision to make such an appointment, on the
advice of the sheriff principal for that sheriffdom.
322. Subsection (6) makes it clear that a stipendiary magistrate may exercise the same judicial
and signing functions as a JP, and may use the title of office of JP in discharging those functions.
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This means, for example, that a stipendiary magistrate is able to sign any documents for which a
JP‘s signature would be competent. Stipendiary magistrates will continue to have the same
jurisdiction as a sheriff sitting summarily (see section 7(5) of the 1995 Act, as amended by
paragraph 7 of the schedule to the Bill).
323. Subsections (7) and (8) replicate the provisions for JPs at section 54(3) and (4) of this Bill
by providing for stipendiary magistrates to be appointed for a term of five years, subject to the
entitlement to resign at any time and need to retire at 70. These sections differ from the
provisions of the 1975 Act, under which stipendiary magistrates are appointed until they reach
retirement (which is set according to the conditions of appointment "applicable to service in local
government").
324. Subsection (9) requires Scottish Ministers to comply with any order that they make as to
procedure and consultation for appointing stipendiary magistrates. Subsection (10) illustrates
what such an order may relate to. This allows Ministers to set out, by order, how stipendiary
magistrates would be recruited. The order could, for example, set out any role that the Judicial
Appointments Board for Scotland may assume in the recruitment process. These subsections
replicate the provisions for JPs at section 54(5) and (6).
325. Subsection (12) concerns those currently holding the office of stipendiary magistrate. It
replicates the provisions made for JPs at section 54(7). Subsection (12) makes provision for
stipendiary magistrates‘ appointment to terminate on a date specified by order. It also states that
they are to be appointed as a stipendiary magistrate under section 61 unless they decline their
appointment. Their new appointments will start on the same the day that their old appointments
cease.
Section 62: Stipendiary magistrates: further provision
326. This section makes provision for the payment, reappointment, removal and
disqualification of stipendiary magistrates.
327. Subsection (1) gives Scottish Ministers the power to determine the remuneration,
allowances and pension provision of stipendiary magistrates. The exact mechanism by which
Ministers will determine this is still to be decided. One possibility is that the remuneration of
stipendiary magistrates will be linked to another, independently determined, pay scale.
Subsection (2) makes it clear that Scottish Ministers are to pay the expenditure arising from
subsection (1).
328. Subsection (3) specifies those provisions in the Bill relating to JPs which also apply to
stipendiary magistrates. These provisions relate to terms of appointment, reappointment, removal
and disqualification.
329. With regard to reappointment, a stipendiary magistrate is to be reappointed at the end of
their five year term unless they decline their reappointment; they are aged 69 years or over; they
are disqualified under the provisions of section 60 relating to sequestration and bankruptcy; or
the sheriff principal makes a recommendation against reappointment. Sheriffs principal will be
able to recommend against the reappointment of stipendiary magistrates on the grounds that they
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have not complied with any terms of appointment relating to their availability to meet local
business needs (this provision could be especially relevant for part-time stipendiary magistrates)
and on such other grounds as the sheriff principal considers relevant. Since stipendiary
magistrates will not be subject to training, appraisal or residential requirements, failure to
comply with any of those is not specified as a possible ground for removal. Since stipendiary
magistrates will not be subject to appraisal, “inadequate performance” does not constitute a
specific ground for a recommendation against reappointment.
330. Similarly, at subsection (3)(c) the “inadequate performance” provision set out at section
58(5)(b) of this Bill as a possible ground for removing JPs does not apply to stipendiary
magistrates.
331. Under subsection (3)(d), the provisions of sections 59 and 60 apply to stipendiary
magistrates as well as to JPs. These sections relate to the disqualification of solicitors who are
JPs, and disqualification in the case of sequestration and bankruptcy.
Section 63: Signing functions
332. This section sets out who, in future, will be able to carry out the signing functions which
can currently be undertaken by people on the supplemental list under sections 15(8) and (9) of
the 1975 Act.
333. Subsection (1) makes it clear that no person who is a member of a local authority, a
member of the Scottish Parliament, a member of the House of Commons or a member of the
House of Lords can sit on the bench as a JP. JPs who become members of these bodies can still,
however, exercise the signing functions set out at subsection (6). In addition, any member of a
local authority can exercise the signing functions set out at subsection (6), regardless of whether
or not they are a JP.
334. Subsection (6) defines what is meant by "signing functions". The definition is the same as
that currently used in section 15(9) of the 1975 Act, and limits the range of documents which can
be signed. For example, local authority members will be able to countersign written declarations
that somebody has lost their insurance policy, or that they wish to change their name. They are
also able to confirm facts within their own knowledge – for example by signing passport
applications and shotgun licensing applications for people whom they know. However unlike
“full” justices of the peace under the 1975 Act, or any justice of the peace under the current bill,
people who can only undertake “signing functions” cannot sign affidavits (since these record oral
statements) or warrants.
335. These sections are different in their effect from the provisions of the 1975 Act which
related to signing functions. Under sections 15(8) and (9) of the 1975 Act, anybody placed on the
supplemental list could undertake signing functions, but no other functions, by virtue of their
office. Under section 15(1) of the 1975 Act, all JPs are currently placed on the supplemental list
once they reach the age of 70. Under section 12 of the 1975 Act, as amended by the Bail,
Judicial Appointments etc (Scotland) Act 2000, councillors are not able to hold office as full
justices, but can be entered onto the supplemental list. Under section 11(1) of the 1975 Act, local
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authorities are currently allowed to nominate up to one quarter of their councillors to be entered
onto the supplemental list.
336. Under the provisions of this Bill, there will not be a supplemental list. JPs who have
reached the age of 70 will not therefore have signing functions. Under subsections (2) and (3), all
councillors will automatically have signing functions by virtue of their office, which will allow
them to sign the range of documents set out in subsection (6). If a person were appointed as a JP
after this section‘s provisions had come into force, therefore, and then became a councillor, they
would remain as a JP at least until the end of their five year term of appointment, but would only
be able to undertake signing functions. In addition, the bar on councillors sitting on the bench as
justices will be extended to MPs, MSPs and members of the House of Lords.
337. The provisions at subsections (3) and (4) make it clear that forms (such as statutory
declarations regarding lost insurance policies) which specify a “JP” as a possible signatory, can
also be signed by a stipendiary magistrate or local authority member, if they are exercising
signing functions.
338. Subsection (5) provides that JPs and councillors cannot charge a fee for exercising
signing functions.
Section 64: Records and validity of appointment etc.
339. This section makes provision for the keeping of records of those holding office as JPs and
stipendiary magistrates. It also provides for the appointments and acts of JPs and stipendiary
magistrates to be valid, even if certain requirements set out in this Bill have not been met.
340. Subsection (1) requires Scottish Ministers to keep a list of all people who hold office as a
JP or stipendiary magistrate; a record of the instruments of appointment for all JPs and
stipendiary magistrates; and a record of any order removing a JP or stipendiary magistrate from
office. Subsections (2) and (3) require Scottish Ministers to send the list and record to the sheriff
clerk of each sheriff court, and for arrangements to be made to ensure that the list is available for
public inspection.
341. Subsections (4) and (5) make it clear that the appointments and acts of JPs and
stipendiary magistrates are still valid, even if their appointment has not complied with the
requirements for procedure and consultation set out in an order made under section 54(5) or
section 61(9); the requirement that the JP ordinarily live in or within 15 miles of their
constituency at the time of their first appointment has not been met; or if a JP has breached one
of their terms of appointment as set out in section 57(2).
PART 5 – CROWN OFFICE INSPECTORATE
Section 65: Appointment of Inspector
342. This section provides for the appointment of Her Majesty’s Inspector of Prosecution in
Scotland by the Lord Advocate and makes provision for the length of appointment and
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associated matters. Subsection (5) allows the Inspector to authorise any person to exercise any
functions of the Inspector.
Section 66: The Inspector’s functions
343.

This section provides for the functions of the Inspector.

344. Subsection (1) provides that the task of the Inspector is to secure the inspection of the
Crown Office and Procurator Fiscal Service (the “Service”). Subsection (2) makes provision for
a report to be provided by the Inspector to the Lord Advocate on any particular matter referred to
the Inspector by the Lord Advocate. These subsections place the current administrative
arrangements under statutory authority. In practice the Inspector and his or her staff will be civil
servants.
345. Subsections (3) and (4) provide authority for the Inspector to require information of any
person directly involved in the operation of the Service of a general or specific character
including in electronic or documentary form. Subsection (5) places a duty on the Inspector to
provide the Scottish Ministers with details of any expenditure incurred in the exercise of the
Inspector’s functions.
346. Subsection (6) requires the Inspector to submit an annual report to the Lord Advocate.
Subsection (7) allows the Lord Advocate to comment on the draft annual report before the
annual report is submitted under subsection (6). Subsection (8) provides for the annual report to
be laid before the Scottish Parliament.
347.

Subsection (9) ensures the independence of the Chief Inspector.

PART 6 – GENERAL
Section 67: Modification of enactments
348. This section introduces the schedule to the Bill which makes amendments to certain
enactments.
Section 68: Orders
349. This section regulates the order making powers that are to be found in the Bill. All orders
will be made by statutory instrument. Subordinate legislation powers which are inserted into the
1995 Act regulated by that Act.
Section 69: Ancillary provision
350. This allows the Scottish Ministers to make ancillary provision in statutory instruments in
consequence of the Bill.
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Section 70: Interpretation
351.

This section provides definitions.

Section 71: Commencement and short title
352.

This section provides for commencement of the Bill to be made by order.

SCHEDULE
Modification of Enactments
Sheriff Courts and Legal Officers (Scotland) Act 1927
353. Paragraph 1 is consequential upon Scottish Ministers having the responsibility for the
administration of JP courts. They will also have responsibility for JP court clerks.
Public Records (Scotland) Act 1937
354. Paragraph 2 provides for amendments to the 1937 Act that will make it clear that the
sheriff principal will be responsible for the preservation of the records of the JP courts within his
sheriffdom.
Social Work (Scotland) Act 1968
355. Paragraph 3 is consequential on the changes made by section 40 of the Bill which
introduce work orders. It provides that a person who accepts such an order is subject to the
supervision of the Social Work department of the area where s/he is carrying out that work.
Education (Scotland) Act 1980 (c.44)
356. Paragraph 4 amends the Education (Scotland) Act to allow local authority prosecutions
under that Act to be brought in the JP court.
Road Traffic Offenders Act 1988 (c.53)
357. Paragraph 5 is consequential upon the establishment of JP courts and inserts references to
that court in place of the district court.
Environmental Protection Act 1990 (c.43)
358. Paragraph 6 provides that any income received from fixed penalty notices issued under
the Act will accrue to the issuing authority. This is consequential on the disestablishment of the
district court and the intended repeal of section 23(2) of the 1975 Act.
Criminal Procedure (Scotland) Act 1995
359. Paragraph 7 is consequential upon the creation of JP courts. Subparagraph 1 substitutes
references to JP courts for district courts where they appear in section 6 of the Act. The
subparagraph further provides that prosecutions under the Education (Scotland) Act 1980 may be
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brought in the JP court by someone other than the procurator fiscal. This will allow local
authority prosecutions to be brought in the JP court.
360. Subparagraph (2) repeals subsections (1) & (2) of section 7 of the Act and makes further
consequential amendments to that section.
361. Subparagraph (3) is consequential on the changes introduced by the introduction of JP
courts which will be administered by the Scottish Courts Service.
362.

Subparagraphs (4) & (5) are consequential on the introduction of JP courts.

363. Subparagraph (6) amends section 9 of the 1995 Act and provides that where several
offences have been committed in different sheriff court districts the accused may be tried on a
complaint in any of the JP courts for any one of those districts.
364. Subparagraph (7) repeals section 9A of the Act. Equivalent provision to that contained in
that section is made in section 49(5) of the Bill.
365. Paragraph 8 amends section 10 of the 1995 Act and provides that crimes committed in
different sheriff court districts may be prosecuted on complaint in any of the sheriff courts or JP
courts in which the alleged offences took place. The present provisions may create a doubt as to
whether the prosecution requires to be on indictment.
366. Paragraph 9 inserts a new section 10A into the 1995 Act and is consequential upon
sections 22 and 29 of the Bill. It confers jurisdiction upon the sheriff and the procurator fiscal of
the relevant courts where proceedings have been initiated in or transferred to a court other than
that where the offence took place. This is intended to avoid any doubt over jurisdiction as
otherwise conferred by sections 4, 9 and 10 of the 1995 Act.
367.

Paragraph 10 makes provision consequential upon sections 3 and 27 of the Bill.

368.

Paragraph 11 subparagraph (1) deletes certain words that are unnecessary.

369.

Subparagraph (2) makes a number of minor amendments that tidy up existing provisions.

370. Subparagraph (3) substitutes intimation to the Crown Agent rather than the Lord
Advocate in bail appeals made by witnesses.
371.

Paragraph 12 adjusts existing provisions for the sake of accuracy in the 1995 Act.

372. Paragraph 13 is consequential on the introduction of FEOs by this Bill and provides that
where an offender who has been fined and is under the supervision of an officer of the local
authority fails to adhere to the payment arrangements for that fine the report that will be
produced by the local authority officer should be submitted to the FEO where an enforcement
order is in force in respect of the fine. Section 226F(4) as inserted provides that the FEO must
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include a copy of that report with the report s/he is required to produce to the court when
referring the case back to court.
373.

Paragraph 14 is consequential upon the establishment of the JP courts.

374. Paragraph 15 is consequential upon the increase in sentencing power of the sheriff
provided for in part 3 of this Bill.
375. Paragraph 16 inserts definitions into the 1995 Act as a consequence of the establishment
of JP court.
376. Paragraph 17 makes further amendments to the 1995 Act as a consequence of the
introduction of JP courts.
Bail, Judicial Appointments etc. (Scotland) Act 2000
377. Paragraph 18 repeals sections 8 to 11 and paragraph 2 and 3(2) of schedule 1 of the 2000
Act which make provision for the appointment and functions of JPs. Sections 54 to 64 of the Bill
make new provision for the appointment and functions of JP. The repeal of section 11 and para
3(2) of the schedule to the 2000 Act is consequential on allowing education prosecutions to take
place in JP courts.
Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (asp. 9)
378.

Paragraph 19 makes provision consequential on section 19 of the Bill.

Criminal Justice (Scotland) Act 2003 (asp. 7)
379.

Paragraph 20 makes provision consequential on section 49(5) of the Bill.

Dog Fouling (Scotland) Act 2003 (asp. 12)
380. Paragraph 21 provides that any income received from fixed penalty notices issued under
the Act will accrue to the issuing authority. This is consequential on the disestablishment of the
district court and the intended repeal of section 23(2) of the 1975 Act.
Antisocial Behaviour etc. (Scotland) Act 2004 (asp. 8)
381. Paragraph 22 provides that any income received from fixed penalty notices issued under
section 51 of the Act will accrue to the issuing authority. This is consequential on the
disestablishment of the district court and the intended repeal of section 23(2) of the 1975 Act..
Enactments generally: references to district courts and justices
382. Paragraph 23 makes changes to enactments as a consequence of the introduction of JP
courts. It also makes provision for Scottish Ministers to make further consequential amendments
in that regard if necessary.
——————————
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FINANCIAL MEMORANDUM
INTRODUCTION
383. The Criminal Proceedings etc. (Reform) (Scotland) Bill makes a number of changes to
the law relating to bail, criminal proceedings and criminal penalties in Scotland. It also
establishes JP courts, makes provision for the appointment, training and appraisal of justices of
the peace and places the existing Inspectorate of Prosecution in Scotland on a statutory basis.
For the purposes of this Memorandum the provisions of the Bill have been divided into eight
major areas:
•

Changes to the law relating to bail and remand (sections 1-5 of the Bill);

•

Changes to criminal procedure particularly in relation to summary cases and to the
sentencing powers of the summary courts (sections 6-38);

•

The introduction of fiscal compensation offers (FCOs) and work orders (WOs) - two
new forms of alternative to prosecution; (sections 39-42);

•

Increasing the maximum level of fiscal fine that can be offered by the procurator
fiscal (section 39);

•

Provisions relating to the enforcement of fines and other financial penalties including
the introduction of FEOs (section 43);

•

Changes to the administration of courts in Scotland through the establishment of the
JP court (sections 46-53);

•

Reform of lay justice – including provision for the appointment, training and
appraisal of justices of the peace (sections 54-64); and

•

Placing the existing Inspectorate of Prosecution in Scotland on a statutory basis
(sections 65-66).

384. The financial impacts of this package have been summarised in the following table. All
figures are given in £m and references to the relevant paragraphs of this Memorandum, where
more information on a particular aspect can be found, are provided in the first column. The costs
for court administration are given at 2004-05 prices.
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Area
(and
2006-07
paragraph
Recurring
Nonreferences)
costs
recurring
costs
Bail & remand
0.4
0.22
(385-391)
Criminal
procedure
(392-404)
FCOs and WOs
0.40
(405-414)
Fiscal fines
(415-421) (1)
Fines
0.47
Enforcement
(422-431)
Court admin
(432-452) (2)
Lay justice
0.70
0.20
(453-461)
COPFS
Inspectorate
(462)
Total
1.1
1.29

2007-08
Recurring
Noncosts
recurring
costs
0.40
-

Eventual
recurring
costs
0.40

Total Nonrecurring
costs
0.22

Annual
savings
-

-

-

-

-

(2.13)

-

0.40

-

0.80

-

-

-

-

-

(0.64)

0.40

0.09

0.80

0.70

(1.30)

0.08

0.90

1.47

13.40

(1.29)

0.70

0.10

0.70

0.30

-

-

-

-

-

-

1.58

1.49

3.37

15.42

(5.36)

Cash-releasing

(1.49)

Time-releasing

(3.87)

Notes to previous table
(1) Figures do not include unquantifiable savings referred to at paragraphs 416 and 419, or possible savings from
changing the method of enforcement of fiscal fines, which are referred to at paragraphs 416 and 421.
(2) Figures do not include unquantifiable pension liabilities referred to at paragraphs 433 and 441 to 443. All
savings are cash-releasing and accrue to local authorities, as set out in paragraph 450.

BAIL AND REMAND
385. The Bill implements a number of the changes announced in the Scottish Executive’s
Action Plan on Bail and Remand, published in September of 2005. The anticipated cost
implications are set out in the table below.
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£m
Bail & remand
Scottish
Administration
Of which:
COPFS
Courts
Local authorities
Other bodies
Total

2006-07
Recurring
Noncosts
recurring
costs
0.4
0.22

2007-08
Recurring
Noncosts
recurring
costs
0.4
-

Eventual
recurring
costs
0.4

Total Nonrecurring
costs
0.22

Annual
savings
-

0.1

-

0.1

-

0.1

-

-

0.3
0.4

0.22
0.22

0.3
0.4

-

0.3
0.4

0.22
0.22

-

Costs on the Scottish Administration
386. The changes have some cost implications for the Scottish Prison Service (SPS), the
Crown Office and Procurator Fiscal Service (COPFS), the police and the SCS. Many of these
cost implications are minor, and can be absorbed from within existing resources. The SPS has
undertaken its own modelling of the impact of the changes to bail which will be made as a result
of this Bill. It has concluded that the likely maximum impact of the overall package on prisoner
numbers can be met from within existing capacity. SPS has indicated that, provided these places
can be accommodated within existing capacity, the cost of these places can be met from within
its existing resources.
387. The measures may lead to an increase in custody cases, and therefore cases which are
subject to custody time limits. In addition, there may be an increase in reports required for
breaches of bail. It is also likely that more extensive preparation will be required for bail
hearings, and that more time will be needed to deal with issues surrounding bail. In addition, the
appeals process may also become more complex with shrieval reports. As a result, the measures
are likely to have cost implications for COPFS of approximately £0.1m each year. COPFS has
indicated that it will absorb the costs and time pressures from prospective time-releasing savings
realised as part of the summary justice reforms.
388. The changes will oblige the courts to take more time to set out reasons for granting bail in
cases and to underline the importance of adherence to bail conditions. Courts will also have to
ensure that each accused is given a written note of the date of his or her next court hearing.
These measures have cost implications for the courts. These are thought to equate to an
additional 310 sitting days, costing £300,000 each year (£200,000 for judicial time, and
£100,000 for additional staff costs). A further £220,000 will be non-recurrent, relating in
particular to one-off investment in additional court accommodation. This can be absorbed within
current baselines. The £300,000 of recurrent costs will be funded, for the remainder of this SR
period, from the fund for reducing reoffending and court reform as set out in table 1.01 of the
Executive’s draft budget 2006-07.
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Costs on local authorities
389. The Executive does not anticipate any additional costs arising for local authorities as a
result of the legislative changes to bail and remand.
Costs on other bodies, individuals and businesses
390. There are no material costs on other bodies, individuals or businesses which arise from
the bill’s bail package. In particular, the Executive does not anticipate that the package will have
any material consequences for the legal aid budget. Any marginal increase in costs for bail
appeals would be absorbed from within the current legal aid budget.
Savings
391. The Executive does not expect any savings to arise from the changes proposed in this Bill
to the system of bail and remand.
CHANGES TO CRIMINAL PROCEDURE
392. The Bill also makes a number of changes to the detailed law of criminal procedure which
will allow the courts, prosecutors and the police to handle cases more effectively. The majority
of these changes will have no significant resource implications in terms of expenditure. Rather
they will allow those whose task it is to process, prosecute and manage cases to do so more
flexibly and in ways that should reduce waste and, in some cases, save time. The main driver
behind these changes is not to make financial savings – it is to ensure that the rules of criminal
procedure facilitate effective case handling and quicker resolution, which should in turn
contribute to the overall aim of reducing reoffending.
393. No additional resources have therefore been allocated to implement the procedural
changes – the organisations involved in administering the courts and processing court business
will be able to adapt to the proposed changes without additional resources. The Executive hopes
that they will improve the overall efficiency of the courts system, and that in doing so, they will
deliver some modest time releasing efficiency savings. In many areas, however, any such
savings will be difficult to quantify.
394. The most significant procedural change, in terms of its resource implications, is the
adjustment to the maximum common law sentencing powers of a sheriff sitting summarily. This
will allow sheriffs to sentence offenders to up to one year in custody in future, as opposed to the
present maximum of three months (or six months where the accused has a previous conviction
for personal violence or dishonesty). This means that some cases which are currently tried at the
sheriff solemn level will instead be able to be tried summarily in future. The Executive
anticipates that this change may result in time-releasing savings of £1.93m and cash-releasing
savings of £0.20m.
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£m
Court
procedure
Scottish
Administration
Of which:
COPFS
Courts
Scottish Legal
Aid Board
Local authorities
Other bodies
Total
Time-releasing
Cash-releasing

2006-07
Recurring
Noncosts
recurring
costs
-

2007-08
Recurring
Noncosts
recurring
costs
-

Eventual
recurring
costs
-

Total Nonrecurring
costs
-

Annual
savings
(2.13)

-

-

-

-

-

-

(1.65)

-

-

-

-

-

-

(0.28)
(0.20)

-

-

-

-

-

-

(2.13)
(1.93)
(0.20)

Costs on the Scottish Administration
395. As mentioned above, the overall aim of these changes is to make the criminal justice
system more efficient by reducing unnecessary delays and providing those who manage cases on
a daily basis with the tools to do so flexibly and sensibly, ensuring waste is eliminated and the
case is brought to a satisfactory conclusion as quickly as possible.
396. The introduction of a power for police to release people on undertakings will have
implications for police resources. As a result, the provisions of the bill relating to liberation on a
police undertaking will only be introduced in agreement with the Association of Chief Police
Officers in Scotland, as resources permit following further development.
Costs on local authorities
397. The Executive does not expect local authorities to incur any additional costs as a result of
the changes that the bill makes to criminal procedure.
Costs on other bodies, individuals and businesses
398. The Executive does not expect any other bodies, individuals or businesses to incur any
additional costs as a result of the changes that the bill makes to criminal procedure.
Savings
399. The change to the sentencing powers of sheriffs sitting summarily should lead to total
time-releasing savings of £1.93m for COPFS and the sheriff courts, since it is less resourceintensive if trials are conducted summarily. Details of the projected savings in this area are also
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included in the Justice Department’s efficient government technical notes (note J/T6 at
www.scotland.gov.uk/Publications/2005/09/0895455/54558). The technical note relating to the
review of summary justice is due to be updated in late March or early April of 2006. The change
in sentencing powers should also lead to cash-releasing savings of £0.2m in legal aid.
400. Based on a professional assessment of need, it is estimated that approximately 550 cases
a year might be tried in the sheriff summary courts which would otherwise have been tried in the
sheriff solemn courts. Using data provided by the Crown Office and Procurator Fiscal Service
(COPFS) and the SCS, the Executive estimates that summary trials are on average £6,090 less
expensive than solemn trials in the sheriff courts for COPFS. They are also £1,200 less
expensive for the courts (the SCS and the judiciary taken collectively). Prosecuting cases in the
sheriff summary courts will therefore release resources (such as judicial and prosecution time)
which will allow other cases to be brought to trial more promptly.
401. The Executive is not of the view that the savings achieved by transferring cases from
sheriff solemn to sheriff summary will total £7,290 for each trial. Some of the cases being
transferred will be among the less expensive solemn cases, and will become among the more
expensive summary cases. Nevertheless, the Executive thinks that the move could yield timereleasing savings which would be the equivalent of £3,000 per case for COPFS, and £500 per
case for the courts. This suggests that the total annual savings would be £1.65m for COPFS and
£0.28m for the courts.
402. The change is also likely to lead to cash-releasing savings in legal aid as 550 more cases
will be dealt with under summary, as opposed to solemn, procedure each year. The average cost
to the legal aid budget of “low end” solemn procedure cases that make it to trial is £1,300, which
means that the current cost of processing 550 such cases is £0.72m. Based on current figures, it
seems likely that 42% of those cases involve pleas of guilty, and 58% will involve pleas of not
guilty.
403. The legal aid cost of a sheriff court summary cases is £205 in cases where the accused
pleads guilty, but it would be reasonable to expect the cost of the new more serious summary
cases to be double that figure (£410) in which case the total legal aid cost of processing the not
guilty cases under summary procedure would be 231 (42% of 550 cases) x £410, or £0.09m.
404. In cases where the accused pleads not guilty, the average summary fixed fee cost for
2004-05 was £750. However there is a facility for summary cases to be classified as exceptional,
which changes the payment regime from fixed fee to “time and line”. The average “time and
line” cost for these cases in 2004-05 was £4,200. It might be reasonable to assume that 10% (32)
of the new cases that transfer from solemn hearings and involve a not guilty plea will be eligible
for “time and line” costs, with the balance attracting the fixed fee, in which case the total legal
aid cost of these cases would be (32 x £4,200 + 287 x 750) or £0.35m. It would also be prudent
to assume that 10% of the 550 cases that transfer from solemn to summary procedure will result
in an application for legal aid for an appeal (which costs £1,375 on average) giving a cost for
appeals of £0.08m, making the estimated total new cost of legal aid for these cases £0.52m. It is
therefore estimated that savings of £0.20m will be made in legal aid expenditure as a result of
this proposal.
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INTRODUCTION OF TWO NEW FORMS OF ALTERNATIVE TO PROSECUTION
405. The Bill will introduce two new forms of alternative to prosecution which will be made
available to prosecutors. Fiscals will have the power to make fiscal compensation offers (FCOs)
or to offer work orders (WOs) to alleged offenders as an alternative to prosecution. The
provisions relating to work orders will be piloted in the first instance. Procurators Fiscal will
have the ability to offer an accused person the opportunity to perform a period of unpaid work in
the community, successful completion of which will result in no further court action being taken
in the case.
406. It is anticipated that the pilot of the WO will cost £0.4/0.4m in 2006-07 and 2007-08. The
fiscal compensation offer will not lead to extra costs for the Scottish Administration or for other
organisations. It may result in time-releasing savings, which are estimated in the next section at
paragraph 418.
£m
2006-07
FCOs and WOs Recurring
Noncosts
recurring
costs
Scottish
0.40
Administration
Of which:
0.40
Scottish
Executive
Local authorities
Other bodies
Total
0.40

2007-08
Recurring
Noncosts
recurring
costs
0.40

Eventual
recurring
costs
-

Total Nonrecurring
costs
0.80

Annual
savings
-

-

0.40

-

0.80

-

-

0.40

-

0.80

-

Costs on the Scottish Administration
407. WOs will be piloted, and will only be implemented nationally if the pilots are successful.
£0.4/0.4m has been allocated for 2006-07 and 2007-08 in order to pilot this new alternative to
prosecution from the fund for reducing reoffending and court reform as set out in table 1.01 of
the Executive’s draft budget 2006-07.
408. This costing assumes that four pilots each will provide 100 WOs per year, at a cost of
around £500 per order. The estimate of £500 for each WO is based on the cost of a supervised
attendance order. In addition to these costs of £0.2m, provision has also been made for the cost
of monitoring, evaluation and administration of the pilot.
409. A decision on whether to implement the WO across the country will be taken on the basis
of the results of the pilot programme. At present, therefore, the expenditure has been classified as
“non-recurrent”, although if the pilots are successful expenditure on WOs may become recurrent
in future. If the pilot were to be implemented nationally, the Executive estimates that the annual
costs could be in the region of £4m. Any additional resources for expansion of the programme
would need to be allocated as part of the future spending review process.
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Costs on local authorities
410. Those local authorities involved in the pilot process will have responsibility for
organising and managing the unpaid work to be carried out by alleged offenders. The likely costs
of £0.2/0.2m incurred by local authorities as a result of the pilots will be reimbursed from the
£0.4/0.4m which has been allocated to the pilot. Participants in the pilot are yet to be identified.
Costs on other bodies, individuals and businesses
411. The current assumption is that the unpaid community work element of WOs will be
organised by the relevant local authorities. On that basis, there should be no costs on other
bodies, individuals or businesses as a result of this proposal.
Savings
412. The WO may produce time-releasing savings of £200-300 per case, as it is probable that
a number of the cases in which it will be employed would otherwise have proceeded to
prosecution in court. However these costings do not take into account the possibility of the order
being breached, and the cost of following the procedures established to deal with breaches. The
Executive’s budgeting therefore assumes, at present, that the WO will not deliver savings. One
reason for piloting this provision is to gain a fuller idea of its overall cost implications before a
decision is taken on wider implementation.
413. The introduction of the fiscal compensation offer will lead to time-releasing savings for
COPFS. At this stage it is not possible to give an accurate estimate of the potential time releasing
savings specifically for fiscal compensation orders. The forecast savings of £0.5m to £0.8m at
paragraph 418 are based on the number of cases which may be taken out of court as a result of
the increase in the level of fiscal fines (see paragraph 415) and the introduction of fiscal
compensation orders.
414. The Executive expects some marginal savings in the legal aid budget as a result of the
introduction of fiscal compensation offers. However, for the same reasons as those outlined
below relating to the increase in the maximum level of fiscal fines, no assumption has been made
that significant legal aid savings will result as a consequence of this provision.
INCREASE IN THE MAXIMUM LEVEL OF FISCAL FINE
415. The maximum level of a fiscal fine that may be offered by a procurator fiscal is currently
set at £100. The Bill will increase that maximum level to level 2 on the standard scale (currently
£500). In addition, the method of enforcing fiscal fines will change so that, in future, people who
do not respond to the offer of a fiscal fine will be deemed to have accepted that offer, which will
then be enforced in a similar manner to other criminal penalties (paragraphs 422 to 431 explain
the implications of the Executive’s changes to the system of fine enforcement). A prosecution in
respect of the case will only be brought to if the alleged offender specifically requests that this
happens.
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416. These changes will not lead to additional expenditure. Although it is not the primary aim
of this policy, it is anticipated that the measures will lead to some time-releasing savings for the
Scottish Administration. The combined effect of the increase in the maximum level of fiscal
fines, and the introduction of fiscal compensation orders, may result in savings of £0.64m each
year for COPFS.
£m
Fiscal fines

2006-07
Recurring
Noncosts
recurring
costs

2007-08
Recurring
Noncosts
recurring
costs

Eventual
recurring
costs

Total Nonrecurring
costs

Annual
savings

Scottish
Administration
Of which:
COPFS
Courts

-

-

-

-

-

-

(0.64)(1,2)

-

-

-

-

-

-

(0.64)

Local authorities
Other bodies
Total

-

Not
quantified
(3)

-

-

-

-

-

(0.64)

(1) Includes savings from the introduction of fiscal compensation orders (see two paragraphs immediately below)
(2) Does not include any possible savings arising from the change in the method of enforcing fiscal fines (see para
421).
(3) See paragraph 419. These savings would mainly accrue to the JP/ district courts.

Savings
417. One consequence of the use of more alternatives to prosecution is likely to be a reduced
burden on COPFS. They have undertaken parallel case marking exercises, in which procurators
fiscal marked real cases as though fiscal compensation orders and the higher levels of fiscal fine
were options which were available to them. Based on these exercises, it is anticipated that
between 12,000 and 20,000 cases might be taken out of the courts as a result of the increase in
the maximum level of fiscal fines and the introduction in fiscal compensation orders. COPFS
anticipates that over time the use of these enhanced and new alternatives to prosecution might be
closer to the higher end of this range, once guidance and training for the new measures has
bedded in, and confidence in the alternatives increases.
418. The Executive estimates that the cost to COPFS of trying somebody in the district court,
primarily in terms of staff time, is approximately £40 greater than that of issuing a fiscal fine or a
fiscal compensation order. Increasing the level of the fiscal fine, and introducing a fiscal
compensation order, is therefore likely to lead to time releasing savings for COPFS of between
£0.5m and £0.8m each year. The table at paragraph 416 assumes that savings will be in the
middle of this range. Information about the Executive’s anticipated savings in this area is also
included in the Justice Department’s efficient government technical notes (note J/T6 at
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www.scotland.gov.uk/Publications/2005/09/0895455/54558). The technical note relating to the
review of summary justice is due to be updated in late March or early April of 2006.
419. This reduction in the number of cases going through the courts is also likely to lead to
savings for the courts. The cases that will be taken out of the system will be at the district court
level (the most minor cases currently processed through the courts). District courts are currently
administered and financed by local authorities. At present, reliable data on the cost to the district
courts of processing each case is not available, so it is not possible to quantify accurately these
savings.
420. This change may also lead to some savings in the legal aid budget. However these are not
likely to be significant. Many of the cases which are diverted out of the courts would not have
received full legal aid in any case. In 2002-03, 26.7% of district court cases received legal aid,
and the proportion in relation to cases which are likely to be diverted out of court may well be
lower than that (as diversion will take place in less serious cases, often prosecuted at district
court level, where a grant of legal aid is less likely to have been made). In addition, some people
who receive fiscal fines may seek advice and assistance from their solicitor as a result of being
offered the fiscal fine. For these reasons, although the Executive anticipates that in the medium
term some modest legal aid savings will arise as a result of these proposals, it has not assumed
that legal aid savings will be made in this area in making provision for the bill.
421. In addition, the change to the method by which offers of fiscal fines are enforced should
produce some savings, although the exact level of saving is difficult to estimate. In 2002-03,
17,000 fiscal fines were not accepted. An assumption has been made that 40% of those cases
result in prosecution. Secondly, it has been assumed that 80% of those people who currently
plead guilty in court would choose not to dispute the offer of a fiscal fine when it is deemed to be
accepted by virtue of the new provisions. The Executive is not assuming that 100% of those who
currently plead guilty will not dispute the offer, since it seems reasonable to plan on the basis
that more people will challenge the offer of a fiscal fine in future, since some of them will be of a
higher level and it will be possible for the court to take them into account at the sentencing stage
in any subsequent prosecution against the individual in question. 75% of those who appear in
court for not accepting their fiscal fines plead guilty at present. The Executive is therefore
anticipating that 60% (80% of the 75% who currently plead guilty) of those people who would
otherwise have appeared in court will not do so in the future. Consequently, it is possible that the
change to the means by which fiscal fines are enforced may result in a reduction in court cases
which is equal to 24% (60% of 40%) of the 17,000 cases. This means that just over 4,000 cases
would be taken out of the courts. These 4,000 cases would be in addition to the 12-20,000 cases
referred to at paragraph 417, and could again lead to savings of £40 per case for the COPFS
meaning that savings to COPFS of £160,000 could arise. These figures are provisional however,
and will depend in particular on how many people challenge their fiscal fine offer, and the costs
of enforcing fiscal fines under the fine enforcement regime. The Executive has not therefore
made any assumptions that savings will arise as a result of the change to the method by which
fiscal fines are enforced.
ENFORCEMENT OF FINES AND OTHER FINANCIAL PENALTIES
422. The Bill contains a number of measures which are aimed at improving the efficiency and
effectiveness of fines enforcement. The measures will also help to enforce payment of unpaid
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fiscal fines. They include a greater use of administrative processes to enforce the payment of
fines, rather than relying on court-based procedures. It is estimated that these measures will cost
£0.1/0.47/0.49m, in the period from 2005/06 to 2007/08, rising to an eventual recurrent cost of
0.8m in 2008-09 and thereafter.
£m
Fines
enforcement
Scottish
Administration
Of which: SCS
Local authorities
Other bodies
Total

2006-07
Recurring
Noncosts
recurring
costs
0.47
-

2007-08
Recurring
Noncosts
recurring
costs
0.40
0.09

0.47
0.47

0.40
0.40

0.09
0.09

Eventual
recurring
costs
0.80

Total Nonrecurring
costs
0.70

0.80
0.80

0.70
0.70

Annual
savings
(1.30)
(1.30)

Costs on the Scottish Administration
423. The main costs relating to these proposals will be met by the SCS.. Investment in the
appointment FEOs (administrative staff who will take on much of the collection and enforcement
role which currently entails a heavy involvement of both the police and courts) will help to
deliver a much improved fines enforcement system. The Executive estimates that the total cost
(including transitional costs) of appointing FEOs and supporting development of the new regime
will be £0.1m in 2005-06, £0.47m in 2006-07, £0.49m in 2007-08, and £0.85m in 2008-09. By
2008-09, recurring costs are estimated at £0.8m.
424. The transitional costs which will be incurred from 2005-09 total £0.7m
(£0.1/0.47/0.09/0.05m). They include IT development costs (£0.35m) setting up new methods of
electronic payment (£0.05m) the recruitment and training of FEOs (£0.1m) and project
management costs to deliver this change (£0.2m). Recurring costs are largely associated with
staff – employing FEOs will cost £0.6m each year, which will cover the cost of 15-20 posts.
There will also be recurring costs for IT maintenance, fees for new payment methods and system
running costs to cover areas such as printing and postage.
Costs on local authorities
425. It is not anticipated that there will be any costs on local authorities as a result of our
changes to fines enforcement. FEOs will be appointed by the SCS, and will initially operate in
the sheriff courts. Their remit will extend to the lay tier of the courts at the same time as SCS
assumes responsibility for the management of these courts on a phased basis, sheriffdom by
sheriffdom.
426. Consideration was given to the possibility of allowing local authorities to appoint FEOs
during the period when they will continue to have responsibility for running the district courts.
However it was decided that it would be unhelpful to expect local authorities to oversee a
significant change to the fines enforcement system, when in some cases they would only have
responsibility for part of that system for one or two more years. The Executive’s proposed policy
63
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ensures that SCS will take responsibility both for appointing FEOs, and also for ensuring the
long-term success of the fine enforcement system, coupled with the process of unifying the
administration of the courts.
Costs on other bodies, individuals and businesses
427. There is a potential cost to the legal aid budget, if individuals seek advice and assistance
in certain circumstances as a result of the actions of a fines enforcement officer (they may do
this, for example, after an earnings arrestment or deduction from benefits order had been
imposed on them). In 2004-05 the average cost for advice and assistance on fines matters was
£37 per case. Costs from advice and assistance should however be more than offset by savings to
the legal aid budget which are likely to arise from the reduction in fines enquiry courts, as more
enforcement activity is taken forward administratively with recourse to the court only where that
is necessary.
Savings
428. There is scope for savings to be made in the fines enforcement system, whilst improving
its operation. 41,000 offenders were cited to attend fines enquiry courts in the sheriff courts in
2004-05. Non attendance can be as high as 70%, and warrants are issued in approximately 50%
of non-attendance cases. The cost to the courts (for SCS and the judiciary) of fines enquiry
courts in the sheriff courts is estimated at £0.8m annually (£20 for each of the 41,000 offenders
cited) while the cost to the police of dealing with warrants arising from these cases is estimated
to be higher. In addition, Fines Enquiry Courts in the sheriff and district courts are estimated to
cost the Scottish Legal Aid Board £0.5m each year.
429. The new system of fines enforcement is being developed to have a greater emphasis on
administrative processes, rather than court-based enforcement. Under the proposed system, once
a fine has been imposed, FEOs will be able to alter payment terms, and impose sanctions such as
attachment of earnings orders, without further recourse to the courts. This will reduce the
number of fines enquiry courts. The Executive anticipates that this will lead to savings for the
courts, since there will be fewer fines enquiry courts, and also for the police, who will have to
enforce fewer warrants for failure to appear at fines enquiry courts. Further detail of the
proposed scheme is set out in the report of the Fines Working Group, which was established to
examine how best to implement the recommendations made in the Executive’s “Next Steps”
paper on summary justice reform. The report of the Fines Working Group is available from the
summary justice reform website at www.scotland.gov.uk/Topics/Justice/19008/16628.
430. The Executive anticipates that the need for fines enquiry courts could be reduced by 30%
by 2007-08. This would potentially result in significant savings in court and police time and
warrants issued. Detailed work with all the organisations involved will be necessary to precisely
quantify the level of savings and this work is now under way. Initial estimates indicate that
annual time-releasing savings could potentially total £1.3m by 2007-08. As these estimates are
at an initial stage, and the savings will be of a time-releasing nature, no assumptions have been
made as to whether or not the proposals will free up cash within the organisations concerned.
But they should allow resources to be directed to other priorities, such as rigorous enforcement
when bail is breached, whilst the fine enforcement system itself will be improved. The
Executive will assess the success of the new fines enforcement system as it is implemented, in
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order to determine its effectiveness and efficiency and to ensure that lessons are continually
learned and applied as the process develops.
431. The new system should also result in fewer people being imprisoned for non-payment of
fines. In 2004-05 there were 6,098 receptions for fine default. Most of these receptions were for
short periods of time. The average population of prisoners serving a sentence for fine default
during the year was 61. Although the Executive believes that prison still needs to be retained as a
possible final sanction for wilful fine defaulters, more effective enforcement - and greater use of
sanctions such as arrestment of earnings and deductions from benefit – will reduce the number of
people imprisoned for default. The Executive is not making any assumptions that savings will
result from the likely reduction in the number of people sent to prison as a result of fine default.
UNIFYING THE ADMINISTRATION OF THE SCOTTISH COURTS
432. The Bill will unify the administration of the Scottish court system. It will do so by
bringing the district courts, which are currently managed by local authorities, under the control
of the SCS which currently runs the sheriff and high courts in Scotland.
433. Unification of the court system will take place on a phased basis, over a period of several
years. Phasing will be on a sheriffdom by sheriffdom basis, so all of the district courts controlled
by local authorities situated in a given sheriffdom will come under the management of SCS at
the same time. The total non-recurrent costs of bringing the district courts under SCS
management are estimated to be £13.4m, at 2004-05 prices. The eventual recurring costs are
estimated at £10.3m, at 2004-05 prices. More detail as to how these costs will be covered is
provided in the following table:
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£m
Courts admin

2006-07
Recurring
Noncosts
recurring
costs
-

2007-08
Recurring
Noncosts
recurring
costs
1.8
0.9

Eventual
recurring
costs
10.3

Total Nonrecurring
costs
13.4

Annual
savings

Total cost on
Scottish
Administration
-running
district courts:
These costs will be partially covered by the following two elements (shown in italics) with the balance met by
additional expenditure (set out in the last row of this table)
Transfer from
support grant to
local
authorities(1)
DEL addition to
compensate for
district court
fine income (1)
Local authorities
(transfer of
funding to
reflect transfer
of service) (2)
Other bodies
Pension
liabilities (3)
Total
additional
expenditure

-

-

(1.14)

-

(5.18)

-

-

-

-

(0.58)

-

(3.66)

-

-

-

-

-

-

-

-

(1.29)

-

-

-

-

-

0.08

Not
quantified
13.4

-

-

Not
quantified
0.9

1.47

(1.29)

(1) The money to be transferred from the support grant to local authorities, and the addition to the Scottish Executive’s Departmental Expenditure
Limit (DEL) baseline to compensate for the loss of district court fine income, are still subject to final agreement with COSLA and the Treasury.
The figures used in this table are based on figures for 2002-03 calculated by the Joint Working Group on District Court Finance (see paragraph
446).
(2) As detailed in paragraph 450, the effect of the transferring £8.83m from local authorities will be to leave them with £1.29m, since the total
cost to them of running the district courts in 2002-03 was £10.1m.
(3) As explained in paragraphs 441 to 443, it is not currently possible to calculate the scale of the pension liabilities which will transfer from local
authorities to the SCS. This is because before the liability can be assessed, it is necessary first of all to determine which staff will transfer from
local authority employment to SCS, and then to find out which of those staff will choose to transfer their previously accrued pensions into the
PCSPS. The total additional expenditure line does not include the potential pensions liabilities.

Costs on the Scottish Administration
434. As unification progresses in each sheriffdom, SCS will incur non-recurrent costs (for
refurbishment of district court buildings, to improve facilities for court users to integrate district
court and sheriff court IT systems and to cover any other transitional costs) and recurrent costs
(for staff and general running costs).
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435. The benefits that this investment will realise for the administration of the summary
criminal courts include:
•

Consistent planning and delivery of good quality court services across Scotland by a
single service provider;

•

Integrated procedures and a single IT system;

•

A simpler system whose organisation is more transparent and more effectively
accountable;

•

More flexibility in the use of court resources;

•

Scope to implement improvements in practice quickly and effectively;

•

More effective fine collection, and less waste of police and court time.

436. The Executive’s current estimate of the breakdown of recurrent and non-recurrent costs,
at 2004-05 prices, for each sheriffdom is as follows.
Sheriffdom
Glasgow
and
Strathkelvin
Grampian, Highland
and Islands
Lothian and Borders
North Strathclyde
South Strathclyde,
Dumfries
and
Galloway
Tayside, Central and
Fife
Total

Non-recurrent costs (£m)
5.1

Recurrent costs
2.0

1.3

1.3

0.9
1.8
2.5

1.8
1.5
2.1

1.8

1.7

13.4

10.3

437. During the SR04 period, the only sheriffdom which will be unified will be Lothian and
Borders. The costs of unification in this area (£2.7m in total) will be covered as follows:
•

Local authorities are currently entitled to retain certain categories of district court
fine income which they use to defray the costs of administering the district court.
Upon unification that entitlement will pass from the relevant local authorities to SCS.
In Lothian and Borders the amount retained as detailed by the report of the Joint
Working Group on District Court Finance (on which see paragraph 446, below)
totalled £0.58m, although fine income fluctuates from year to year.

•

The Executive is currently allowing for a transfer of £1.14m in revenue support grant
(RSG) from the authorities within the Lothian and Borders sheriffdom to be made
upon unification, reflecting the fact that authorities will no longer incur expenditure
for the administration of the district court (details on how that level of transfer was
reached are set out at para 449).
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•

An allocation of £2.18m in 2007-08 from the £6.0/12.0m fund for reducing
reoffending and court reform as set out in table 1.01 of the Executive’s draft budget
2006-07. This allowance makes it possible to deal with all non-recurrent costs in the
first year of unification within the sheriffdom – ensuring that remedial and upgrade
work on district courts takes place quickly.

•

Put together these figures total £3.9m, which is in excess of the combined recurrent
and non-recurrent costs for the transfer in 2007-08. The additional £1.2m represents
a prudent estimate of the necessary provision for inflationary pressures and a reserve
to deal with any unforeseen costs and costs arising from the transfer of pensions from
local authority schemes to the Principal Civil Service Pension Scheme (on which see
paragraphs 441 to 443 below). Any money which is not needed for the first stage of
unification may be carried forward to meet possible pressures in the later stages of
court unification.

438. The costs of unifying later sheriffdoms will be met from the SCS baseline, following a
similar transfer of RSG and retained fine income from the local authorities involved in each
phase of unification to reflect the transfer of service. The SCS baseline beyond 2007-08 will be
determined in the 2007 Spending Review and subsequent Spending Reviews.
439. The Executive estimates that by the time unification is completed, the total annual
recurrent costs faced by SCS, at 2004-05 prices, will amount to £10.3m. This compares with
estimated running costs of £10.1m (at 2002-03 values) incurred by councils in running the
district courts (see para 446). Costs are based on estimates of the number of staff required for the
projected level of court business, using available information on court business volumes and the
number of fines and financial penalties collected by the district courts. Training, IT and
accommodation costs for running district courts are based on the equivalent costs for running
sheriff courts.
440. Non-recurrent costs are estimated at £13.4m, spread over a number of financial years (the
number of years will be dependent upon the phasing of court unification). This includes the cost
of refurbishment of district court buildings to improve facilities for court users and staff. This
information is based on a survey of district court buildings commissioned by the SCS with the
agreement of CoSLA and local authorities. This survey produced up to date estimates of the cost
of backlog maintenance, and the refurbishment required to bring district courts up to the standard
that the Scottish Court Service sets for sheriff courts. Other transitional costs include training of
staff, IT hardware and software development to integrate sheriff court and district court IT
systems, and project management.
441. In addition, the Executive anticipates that there will be non-recurrent costs relating to the
transfer of local authority staff from the local government pension scheme to the Principal Civil
Service Pension Scheme (PCSPS) as a consequence of court unification. It should be noted that
court unification is not creating this liability – rather the process of staff transferring from one
pension scheme to another creates a break point at which any shortfalls in the scheme must be
accounted for.
442. The potential liability for the SCS can only be assessed in each sheriffdom nearer the
time when the district courts in that sheriffdom are due to come under the management of SCS.
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In order to assess the liability, it is necessary first of all to determine which staff will transfer
from local authority employment to SCS, and then to find out which of those staff will choose to
transfer their previously accrued pensions into the PCSPS. This process has not yet been
undertaken in any of the sheriffdoms, including Lothian and Borders. Only once this has been
done will it be possible to work out the costs. SCS is obtaining advice from the Government
Actuary’s Department concerning this liability.
443. This one-off cost relating to pension scheme transfers at each phase of unification will be
met from the baseline budget of SCS who, upon conclusion of the process of unification, will be
responsible for the administration of all Scotland’s courts.
Costs on local authorities
444. An appropriate level of local government resources will be transferred to central
government in order to take account of the fact that the responsibility for administering the
district courts will be transferred. These transfers will take place when district courts in a
particular local authority area transfer to SCS as part of the phased unification process. In order
to ensure that these changes are equitable, the Executive has been involved in discussions with
COSLA.
445. Local authorities currently fund district courts through a combination of fine income,
which the court collects and is entitled to retain, and local authority expenditure. A transfer of
these resources will take place upon unification to reflect the reduced expenditure that authorities
will incur once they are no longer responsible for administering the district courts.
446. In order to ensure that accurate and agreed data relating to the costs and income
associated with administering the district court were established as part of the policy
development process, a comprehensive report on district court income and expenditure was
commissioned in 2004. The report was conducted by an independent consultant and approved
by both COSLA and the executive under the auspices of the Joint Working Group on District
Court Finance.
A full copy of that report can be accessed at
http://www.scotland.gov.uk/Topics/Justice/19008/DCFinReport. The report established that
local authorities’ expenditure on district courts in 2002/03 was £10.125m. This expenditure was
met by £3.656m in retained fine income with the balance of £6.469m met from local authority
budgets.
447. The majority of the fine income that district courts are currently entitled to retain to
defray district court running costs will be transferred in full upon unification. At that point the
task of administering, collecting and enforcing these penalties will transfer to SCS and the
rationale behind which authorities were entitled to retain these resources will transfer also.
Authorities currently have the right to retain this income by virtue of section 23(2) of the District
Courts (Scotland) Act 1975 – this allows authorities to retain income from fines imposed in the
district court except where statute dictates otherwise. Local authorities also retain fiscal fine
income, and income from some fixed penalty notices. The provisions entitling local authorities
to retain that income will be repealed in each part of the country as unification proceeds.
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448. The Treasury has agreed that the Scottish Executive should receive an increase in its
Departmental Expenditure Limit baseline to compensate for the additional fine income that will
be collected by SCS (and remitted to Treasury) as district courts are unified. This will ensure
that the change in court administration does not lead to any loss of resources. It will allow the
SCS to offset the cost of running the unified courts for which it will assume responsibility in the
same way as local authorities currently do.
449. The remainder of the transfer of resources from local authorities will consist of a
reduction to their revenue support grant (RSG) of an appropriate amount to reflect the reduced
expenditure which they will incur, once they no longer have to cover the cost of running the
district courts. The Executive is still at present in discussions with COSLA about this RSG
reduction. The Executive anticipates reducing the RSG across Scotland as a whole by £5.18m
(although that reduction will take place over a period of a number of years as the unification
process will be phased). Although net local authority expenditure on district courts was £6.47m
(based on the results of the joint working group report) the Executive plans to transfer only 80%
of that amount in RSG, leaving £1.29m with local authorities across Scotland. This reflects the
fact that, in general terms, the split between central and local funding of local authority services
is 80/20. The Executive will not therefore be transferring to itself money raised through local
taxation to pay for administration of the district courts.
450. The Executive does not expect any additional costs to fall upon local authorities as a
result of court unification. Indeed, under the Executive’s planned approach, local authorities
would be left with a surplus of funding of £1.29m that could be applied to any residual costs
resulting from the unification process or to other council services. The approach that the
Executive plans to adopt better represents what is actually spent by authorities on district courts
than a calculation based on the notional allocation made through GAE, since it is based on a
survey whose outcome has been agreed by both CoSLA and the Executive. GAE for district
courts totalled £4.78m in 2005-06.
451. These arrangements may need to be reviewed as a result of ongoing discussions with
COSLA or during the phasing process, since by the time that some sheriffdoms come under
unified management, inflation since 2002-03 will have made a significant difference to the costs
of running the district courts. Any changes will be made following full negotiation and
agreement with the local authorities concerned.
Savings
452. The Executive does not anticipate any financial savings as a result of court unification. It
anticipates that the unified courts service will however be able to deliver a significantly
improved service at a similar recurrent cost. This is because court unification will deliver:
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•

More accountability: placing the administration of the courts in the hands of SCS
allows a single specialised agency, dedicated to court management and fine
enforcement, to be in charge of the entire system. This makes it more accountable to
customers and stakeholders.

•

More efficiency: Procedures will be unified and streamlined. A larger sized agency
can take advantage of economies of scale, better procurement and utilise its corporate
services and overheads in a more efficient way.
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•

Greater flexibility: The introduction of increased administrative handling of all fine
cases will allow specialised FEOs to manage fine accounts, determine enforcement
action and take decisions that will maximise fine collection rates whilst minimising
the need for the judiciary and the police to become involved;

•

More consistent investment: As unification rolls out across Scotland a programme of
upgrade and backlog maintenance will be carried out to ensure that all courts reach a
set standard and meet requirements in relation to access for the disabled and
provision of suitable accommodation for victims and witnesses; and

•

Responsiveness to change: At present taking forward change in the court system in
Scotland is a challenging process – involving over 30 separate organisations. Most
local authorities are not in a position to treat district courts as a top priority. Placing
the administration of courts in the hands of SCS will allow economies of scale to be
realised and will place a single specialised agency, dedicated to court management
and fine enforcement, in charge of the entire system. This will improve consistency
and allow change to be managed more effectively.

REFORM OF LAY JUSTICE
453. The Bill changes the basis on which lay justices (Justices of the Peace, or “JPs”) are
appointed and makes provision for regulations to be made governing the recruitment and
appointment process. In addition, training will be provided on a consistent basis for all JPs
across Scotland, and compulsory induction or (for existing JPs) refresher training will be
introduced. The Executive is also instituting a system of appraisal for JPs. The Executive
estimates that the total cost of this, will be £0.9m in 2006-07 and £0.8m in 2007-08. These costs
include the estimated cost of all of the secondary legislation and guidance which the Executive
anticipates will result from the lay justice provisions of the bill. This money will come from the
fund for reducing reoffending and court reform as set out in table 1.01 of the Executive’s draft
budget 2006-07. Financial provision for the recruitment and support of lay justices in 2008 – 09
and subsequent years will be a matter for the Spending Review in 2007 and subsequent spending
reviews. However the cost of training JPs may reduce slightly from 2009-10 onwards, once all of
the current cohort of JPs have completed their refresher training. This is why the recurring
element of the costs in 2006-07 and 2007-08 is calculated at £0.7m rather than £0.9 or £0.8m.
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£m
Lay justice
Scottish
Administration
Of which:
Scottish
Executive
Local authorities
Other bodies
Total

2006-07
Recurring
Noncosts
recurring
costs
0.70
0.20

2007-08
Recurring
Noncosts
recurring
costs
0.70
0.10

Eventual
recurring
costs
0.70

Total Nonrecurring
costs
0.30

Annual
savings

0.70

0.20

0.70

0.10

0.70

0.30

-

0.70

0.20

0.70

0.10

0.70

0.30

-

Costs on the Scottish Administration
454. The Executive has calculated the additional expense of training by assessing the cost of a
three day residential course of induction training for 30 JPs. It estimates that each course will
cost a total of £20,000, and that three courses will be needed in 2006-07 (in addition to designing
the course in itself), 11 will be needed in 2007-08 and 12 will be needed in 2008-09. This will
provide induction and/or refresher training for the 608 JPs who currently sit on the bench, and
also for up to 85 new JPs who are recruited in 2007-08 and 2008-09.
455. In addition to induction/refresher training, there is a likelihood that one training day a
year will be provided centrally under the auspices of the Judicial Studies Committee in order to
provide ongoing training to all JPs – for example on the impact of new legislation. The likely
cost of this is £115,000 each year. Finally, there will be scope for more local provision of
training (information that was obtained in late 2002 suggested that local authorities may
currently spend a total of around £50,000 each year on training). Allowing also for additional
expenses (such as the creation of a JPs’ bench book) provision has been made for training of
£0.45m each year in 2006-07 and 2007-08. It is possible that the amount of expenditure required
in 2006-07 will be less than this, since fewer sessions of induction training will be provided in
that year.
456. The requirement for spending on recruitment has been calculated by using the existing
local authority and Executive expenditure on the recruitment and training of children’s panel
members, modified to take account of the fact that the current turnover of lay justices is much
lower and the annual recruitment need for lay justices is therefore also lower.
457. Recruitment of JPs will be carried out under the general oversight of the Judicial
Appointments Board for Scotland (the JAB) which will ensure that the principles and processes
for appointment are consistent with those for other judicial appointments. Selection of JPs will
be carried out by a Justice of the Peace Advisory Committee in each sheriffdom, which will be
chaired by the sheriff principal. The Executive envisages that a small central recruitment unit
will organise recruitment campaigning across Scotland, agreeing all the materials and
approaches to be used with the JAB. The unit will deal with initial enquiries; will send out
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application packs; and will pass on accurately completed applications to the JPAC for
consideration. This unit may require two members of staff at a cost of £60,000 per annum. In
addition, costs will be incurred for developing recruitment materials, such as standardised
advertisements and application forms. These costs are likely to be greater in 2006-07 than in
2007-08. It may be reasonable to presume that JPACs will need to recruit 85 JPs a year during
2006-07 and 2007-08.
458. The Executive also recognises the need for appraisal of lay justices. The Executive has
costed this by reference to the English appraisal scheme for magistrates, which involve appraisal
every three years (or more often if there is a problem). The total cost of designing and delivering
an appraisal programme for lay justices is calculated as £80,000 in 2006-07 and £60,000 in
2007-08. The greater costs in 2006-07 reflect the cost of producing training materials and
training able lay justices to act as appraisers. Both of these tasks need to be carried out before the
main appraisal programme begins in 2007-08. The total cost of recruitment and appraisal is
estimated as being £0.45/0.35m.
Costs on local authorities
459. There will be no costs to local authorities as a result of these changes. Instead some costs
which used to fall upon local authorities (such as the cost of training JPs, providing secretarial
support for JPACs or placing recruitment adverts for JPs) will instead fall upon the SCS and the
Scottish Executive. The bill also makes provision for Scottish Ministers to pay expenditure
relating to the payment of stipendiary magistrates, and allowances for justice of the peace. All of
this expenditure currently forms part of the overall cost of running the district courts, as
calculated at paragraph 446, and is therefore taken into account in the figures provided in the
tables at paragraphs 433 and 436. It will also be taken into account during our discussions with
CoSLA on the cost of unifying the administration of the Scottish court system. As noted in
paragraph 455, the Executive estimates that local authorities spend at least £50,000 each year on
the training of JPs.
Costs on other bodies, individuals and businesses
460. As a result of the programme of improvements to lay justice, extra work may be
undertaken by the District Courts Association (which has recently, for example, carried out an
appraisal pilot which was funded by the Executive to the tune of £0.02m). Any further incidental
costs which fall to the DCA will be met by the Executive out of the £0.9/0.8m mentioned above.
Savings
461. No savings are anticipated as a result of the proposed investment in lay justice. The
investment will lead to cases being heard by justices who have been openly recruited from the
local community under the mew arrangements and are subject to regular training and periodic
appraisal.
INSPECTORATE OF PROSECUTION IN SCOTLAND
462. The Bill provides a statutory basis for the Inspectorate of Prosecution in Scotland. The
inspectorate is already operational, and its costs were covered by a baseline transfer from the
73
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Crown Office to the Finance and Central Services Department of the Executive which took
effect from December 2003. Since the provisions of the bill merely put the existing structure
onto a statutory footing, they do not result in any additional costs or savings to the Scottish
Administration or any other bodies.
——————————

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
463. On 27 February 2006, the Minister for Justice (Cathy Jamieson) made the following
statement:
“In my view, the provisions of the Criminal Proceedings etc. (Reform) (Scotland) Bill
would be within the legislative competence of the Scottish Parliament.”

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
464. On 21 February 2006, the Presiding Officer (Right Honourable George Reid MSP ) made
the following statement:
“In my view, the provisions of the Criminal Proceedings etc. (Reform) (Scotland) Bill
would be within the legislative competence of the Scottish Parliament.”
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CRIMINAL PROCEEDINGS ETC. (REFORM)
(SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill
introduced in the Scottish Parliament on 27 February 2006. It has been prepared by the Scottish
Executive to satisfy Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely
the responsibility of the Scottish Executive and have not been endorsed by the Parliament.
Explanatory Notes and other accompanying documents are published separately as SP Bill 55–
EN.
POLICY OBJECTIVES OF THE BILL
2.
A Partnership for a Better Scotland: Partnership Agreement published in May 2003
included a commitment from the Scottish Executive to continue with the review of the operation
of the summary justice system. The Scottish Ministers established an independent committee
chaired by Sheriff Principal John McInnes (known formally as the Summary Justice Review
Committee) in November 2001. The report of the ‘McInnes Committee’ was published on 16
March 2004 and recommended a number of reforms to the summary justice system. Following
extensive consultation on those recommendations the Executive published its plans for summary
justice reform in Smarter Justice, Safer Communities – Summary Justice Reform Next Steps, in
March 2005. The ‘Smarter Justice Paper’ made a commitment to bring forward legislation
where that was necessary to realise the reforms in the lifetime of the second term of the Scottish
Parliament. This Bill meets that commitment.
3.
Summary justice can be defined as all criminal prosecutions in Scotland not heard by a
court involving a jury. Such cases account for 96% of all criminal prosecutions in Scotland
(over 130,000 cases per year) including all minor offences that are prosecuted but also some
more serious cases such as assault and almost all road traffic cases. It is vital that this level of
the system deals with cases quickly and effectively in order to demonstrate that offending is
taken seriously at every level and to prevent reoffending wherever possible. Reducing
reoffending is a key goal of the Executive’s programme of criminal justice reform, which was reemphasised in Supporting Safer, Stronger Communities – Scotland’s Criminal Justice Plan1,
published in December 2004.

1

Scottish Executive, Supporting Safer, Stronger Communities – Scotland’s Criminal Justice Plan, is available at:
http://www.scotland.gov.uk/library5/justice/scjp-00.asp

SP Bill 55–PM

1

Session 2 (2006)
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4.
Summary justice reform is the next stage of the Executive’s comprehensive programme
of improvement of the criminal justice system, aimed at improving the operation of Scotland’s
summary criminal courts. The practices and procedures of the High Court have already been
reformed by way of the Criminal Procedure (Amendment) (Scotland) Act 2004. A wide range of
measures aimed at tackling minor crime and antisocial behaviour were introduced by virtue of
the Antisocial Behaviour (Scotland) Act 2004. And steps have been taken to improve the regime
for the management of sentenced offenders through the Management of Offenders etc.
(Scotland) Act 2005. Taken together these measures represent the most radical reform
programme of the Scottish criminal justice system for a generation.
5.
This Bill also brings forward reform to the operation of the bail and remand system in
Scotland, based on the commitments made in the Executive’s Bail and Remand Action Plan and
the report of the Sentencing Commission for Scotland on the use of bail and remand. The Bill’s
provisions on bail and remand seek to address the actions of those individuals who do not take
the responsibility of being given bail seriously and will play a significant part in reducing
offending rates on bail – in turn contributing to the key goal of reducing offending and
reoffending.
6.
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The Bill makes provision in 8 main policy areas:
•

reforms to the system of bail and remand based on the commitments made in the
Executive’s bail and remand action plan (paragraphs 20 – 56);

•

changes in the law relating to criminal proceedings which will ensure that cases are
dealt with as quickly and effectively as possible in court – these changes mainly
relate to procedure in summary cases although some minor changes are also made to
solemn procedure (paragraphs 57 – 205: a more detailed breakdown of the topics
covered in this area can be found at paragraph 59);

•

increases in the criminal sentencing powers of the summary courts, ensuring that
those courts can deal with an appropriate range of cases in terms of both severity and
caseload, and do so more quickly than is currently the case (paragraphs 206 – 218);

•

extending the range of alternatives to prosecution that can be offered to an alleged
offender and the manner in which those alternatives can be enforced and disclosed –
ensuring that alternatives are robust and can be used in circumstances where a court
appearance may not the most effective way of dealing with the case (paragraphs 219
– 247);

•

reform of the way in which fines and other financial penalties imposed in respect of a
criminal offence can be collected and enforced – in particular the creation of the new
role of fines enforcement officer – ensuring that penalties are collected as efficiently
and effectively as possible in future, minimising unnecessary court involvement;
(paragraphs 248 – 266)

•

the establishment of justice of the peace courts (JP courts) in place of district courts –
delivering the commitment to create a unified courts administration under the control
of the Scottish Court Service (paragraphs 267 – 281);

•

reform of the procedures by which justices of the peace (JPs) are appointed and
trained – including the introduction of periodic appraisal for JPs – fulfilling the

2
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commitment to retain JPs and invest in them to ensure that they provide consistently
high standards of justice in courts throughout Scotland (paragraphs 282 – 315); and
•

placing the existing Inspectorate of Prosecution in Scotland on a statutory footing
(paragraphs 316-320).

7.
More detail relating to the changes proposed in each of these areas is provided in the
sections of this Memorandum which follow. All references to “the 1995 Act” in this
Memorandum relate to the Criminal Procedure (Scotland) Act 1995 (c.46) unless otherwise
stated. References to “the 1975 Act” relate to the District Courts (Scotland) Act 1975 (c.20).
CONSULTATION – GENERAL
Bail and Remand
8.
The Scottish Executive considers reform of the law on bail and remand to be a priority.
These reforms are intended to strengthen public confidence in the system and they form part of
the Scottish Executive’s wider reform of the criminal justice system as a whole.
9.
Bail and Remand is a complex area requiring careful consideration to strike the right
balance between the rights of an alleged offender and society as a whole. The Sentencing
Commission for Scotland, established in 2003 to give Ministers advice on further improvements
which could be made in some areas of the criminal justice system, was therefore asked to
examine the use of bail and remand as its first priority. The Commission consists of experts in
the legal field and people who are involved with managing offenders and supporting victims.
10.
The Commission issued a consultation paper on the use of bail and remand2 in June 2004
and held a 2 month period of open consultation before producing its Report on the Use of Bail
and Remand3 in April 2005.
11.
The Executive carefully considered both the Commission’s report and the views of
consultees and other interested stakeholders before making any decisions. Following that process
the Scottish Executive Bail and Remand Action Plan4 was published in September 2005. The
Plan contained a number of commitments to reform the law of bail which are taken forward as
part of this Bill.
Summary Justice Reform
12.
The Bill’s provisions in relation to reform to the summary justice system have been the
subject of extensive consultation. The Executive established the independent Summary Justice
Review Committee in November 2001 under the chairmanship of Sheriff Principal John
McInnes. The ‘McInnes Committee’s’ remit was:
2

Sentencing Commission for Scotland, Consultation Paper on the use of Bail and Remand, available at:
http://www.scottishsentencingcommission.gov.uk/docs/consultationPaper.pdf
3
Sentencing Commission for Scotland Report on the Use of Bail and Remand, available at:
http://www.scottishsentencingcommission.gov.uk/docs/scorubr.pdf)
4
Scottish Executive, Bail and Remand Action Plan, available at:
(http://www.scotland.gov.uk/Resource/Doc/69582/0017987.pdf)
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‘to review the provision of summary justice in Scotland, including the structures and
procedures of the sheriff courts and district courts as they relate to summary business and
the inter-relation between the two levels of court, and to make recommendations for the
more efficient and effective delivery of summary justice in Scotland.’
13.
Consultation was a key feature of the Committee’s approach. In 2002, the Committee
examined the high-level issues in a paper-based consultation exercise. In 2003 it held a series of
events at which summary justice practitioners discussed a number of technical proposals
considered by the Committee. The Committee also commissioned a large-scale public survey
that was conducted in January and February 2003 and continued to develop its proposals through
a series of bilateral meetings with interested groups throughout 2003.
14.
The Committee’s report was published on 16 March 2004 (reference to the report is made
throughout this Memorandum and it is referred to as ‘the McInnes report’). It made
recommendations on a number of significant issues, including the structure of the summary
justice system, judges in the summary courts and the procedures to be followed in court cases.
Before reaching any decisions on the recommendations made in the report a period of open
consultation was held by the Executive to obtain the views of organisations with an involvement
or interest in the criminal justice system, as well as the public generally. The McInnes report
was sent to over 1,000 stakeholders for views during a four month period of open consultation
that followed publication. A total of 240 responses were received and analysed and a wealth of
information provided. An analysis of the consultation responses5 was carried out by independent
consultants on behalf of the Executive and published in February 2005.
15.
On 25 March 2004, the recommendations of the McInnes report were debated by the
Scottish Parliament. Clear messages emerged from that debate in a number of areas, particularly
that a practical focus on better structures, processes and outcomes was vital. That approach is
reflected by the provisions in this Bill.
16.
In order to ensure a wide range of views from all groups the Executive proactively sought
views on a number of key issues in addition to inviting responses to consultation. The topics of
community involvement in the justice system and the use of alternatives to prosecution were the
subject of research carried out in the second half of 20046. In arriving at the provisions contained
in this Bill the Executive has therefore had the benefit of views from an expert committee,
interested consultees and an objective and representative sample of public opinion.
17.
On 22 March 2005, the Executive published Smarter Justice, Safer Communities –
Summary Justice Reform – Next Steps7 (also referred to in this Memorandum as the Smarter
Justice Paper). This document sets out the Executive’s vision for a reformed summary justice
system, drawing on the McInnes report recommendations and the views expressed in response to
consultation. This approach has allowed detailed consideration to be given to the proposals
5

MRUK Ltd, Report of the Summary Justice Review Committee - summary of responses to the written consultation,
available at:.http://www.scotland.gov.uk/library5/justice/sjrcscr-00.asp
6
MRUK Ltd, Research on Community Involvement and Alternatives to Prosecution, available at:
http://www.scotland.gov.uk/Topics/Justice/19008/MRUKreport
7
Scottish Executive, Smarter Justice, Safer Communities – Summary Justice Reform – Next Steps, available at:
http://www.scotland.gov.uk/Publications/2005/03/20888/55016 .
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which are the subject of this Bill. By way of example the McInnes report recommended that the
practice of lay justice be abolished in the summary courts and that an all professional judiciary
be introduced. It was clear from the consultation that a considerable weight of opinion felt the
case for abolition of lay justice had not been made and that the value of the contribution lay
justices make to the criminal justice system should not be underestimated. The Executive
listened to these views and decided to invest in the lay judiciary rather than abolish it, to ensure
that communities across Scotland maintain an important link with their local justice system.
18.
The Smarter Justice Paper was sent to over 1,000 stakeholders across the justice system
and the general public to ensure that all those with an interest had the opportunity to consider the
proposed reforms. Further meetings were held with stakeholders, including a key stakeholders’
event shortly after publication in May 2005, to discuss how the proposed reforms would be taken
forward.
19.
The McInnes report, the research carried out as part of the McInnes committee’s
deliberations, the analysis of the responses received to the McInnes report consultation exercise
and the Executive’s Smarter Justice paper are all available through the Executive’s summary
justice reform website.8
BILL PROVISIONS - BAIL AND REMAND
Policy Objectives
20.
The proposals in the Bill reflect the Scottish Executive’s commitment in the Bail and
Remand Action Plan to a framework which is fair, transparent and helps to deter reoffending.
21.
The courts must continue to take the bail decision in each case based on a consideration
of the facts. The Scottish Executive’s role is to set out a clear legislative framework for bail
decisions.
22.
As already noted, in November 2003 the Executive established the judicially led
Sentencing Commission for Scotland, and asked it to consider the use of bail and remand as a
priority. The Commission’s report on the use of Bail and Remand was published at the
beginning of April 2005.9 The Commission made 38 recommendations designed to meet the key
deliverables which it identified:

8
9

•

a reduction in offending on bail;

•

a reduction in failures to appear in court;

•

a reduction in the remand population, without compromising public safety;

•

a general improvement in the consistency of decision making on bail and remand;
and

•

greater public awareness of the way in which the bail system works.

The summary justice reform website can be found at: http://www.scotland.gov.uk/Topics/Justice/19008/16628
Note 3, supra.
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23.
The Commission also stressed the importance of improving the overall speed and
efficiency of the system, along the lines recommended by the McInnes report.
24.
The report placed considerable emphasis on re-establishing respect for the law and for
tougher, more consistent handling of bail breaches and failures to appear. Many proposals
reflect an attempt to change the prevailing court culture by shifting the assumptions of those
involved in the process - namely the court, the prosecutor and the accused – towards viewing
breaches of bail as much more serious and ensuring tougher handling of bail breach. Emphasis
was also placed on the need for consistent implementation of existing rules as well as a need for
new provision.
25.
The Executive’s Bail and Remand Action Plan took forward many of the Commission’s
recommendations. It also set out a number of specific sets of circumstances – where someone on
a serious sexual, violent or drug trafficking charge has a track record of conviction for related
serious offences – which will count against the grant of bail. And it highlighted the strong links
between reform of bail and remand and the wider reforms of the summary justice system also
reflected in this Bill.
26.
Where legislation is required to give effect to the commitments in the Action Plan it is
included in the current Bill.
Key Information
27.
The Bill makes a number of changes to the current system of bail and remand, which are
dealt with in turn below. These changes apply both to solemn and summary procedure generally,
with the exception of the restrictions on bail in certain solemn cases, discussed at paragraph 31
below.
Codification of factors relevant to grant of bail and conditions in which bail should be granted
only where exceptional circumstances apply.
28.
The Bill sets out for the court a clear framework of criteria for the consideration of bail
within which to operate in every case. These reflect the reasons which the European Court on
Human Rights has recognised for refusing bail. It makes clear that a decision to refuse bail must
be based on a substantial risk that the individual would, if bailed:
•

Abscond or fail to appear for trial;

•

Commit further offences; or

•

Take action to prejudice the administration of justice.

Regard must also be had to the public interest. Broader considerations of public safety are
covered by those specific criteria. If there is a substantial risk that the accused may commit
further offences and detention is the appropriate way to deal with that risk, then clearly detention
of the accused directly contributes to public safety.
29.
The Bill also sets out in a general and non-exhaustive way material considerations which
may be relevant to the court’s assessment of whether bail should be granted or not.
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30.
The Bill sets out the general propositions that are at present reflected in Scots common
law and Strasbourg case law, namely that the court must grant bail “unless in the exercise of its
discretionary right of refusal and looking to the public interest and to securing the ends of justice,
there is good reason why bail should not be granted”10. Public interest includes ensuring that the
interests of justice are taken account of. Ministers believe that the provisions of this Bill relating
to bail will ensure that proper regard for public safety is made as part of the bail decision.
31.
The Bill sets out restrictions on bail in certain solemn cases. An accused who is charged
under solemn procedure with a violent or sexual offence (excluding prostitution) and has any
previous solemn conviction for a violent or sexual offence; or is charged under solemn procedure
with an offence of drug trafficking and has any previous solemn conviction for drug trafficking,
may only be bailed where exceptional circumstances justifying grant of bail exist.
The Role of the Court
32.
The Bill places beyond doubt the right of the court, as an independent and impartial
tribunal exercising its own discretion, to take a decision to grant or refuse bail, or to impose bail
with special conditions, irrespective of whether the Crown has exercised its right to be heard.
The court may ask the prosecutor or the accused person’s solicitor for information which may
assist it in reaching a decision.
Reasons for the bail decision
33.
The Bill provides that judges must always give reasons for bail decisions. The Scottish
Executive has accepted the Sentencing Commission’s view that this would improve public
awareness of the law and the arrangements governing the grant and refusal of bail. ECHR
precedent recognises that in order to show whether a decision to detain is justifiable in ECHR
terms, it will be necessary for the national judicial authorities to set out in full their reasons
(Vehbi Sulcuk V Turkey, Application no 00021768/02, 11 January 2006).
34.
In order to achieve this policy objective the Bill makes provision to the effect that in any
case where the court has admitted or refused a person bail, it is required to state the reasons for
that decision. Reasons must also be given for decisions made when an earlier bail order is
reviewed or a bail appeal is heard. And the Bill also applies the changes made in this respect to
bail decisions made and reviewed in relation to witnesses who deliberately obstruct the course of
justice by failing to appear. For more details of that latter provision, see paragraphs 116-125
below.
Bail Conditions
35.
Certain standard conditions are currently imposed upon an accused person when bail is
granted. These are covered in section 24 of the 1995 Act and require that the accused:

10

•

appears at the appointed time at every diet relating to the offence with which he is
charged of which he is given due notice or at which he is required by the Act to
appear;

•

does not commit an offence while on bail;

Renton and Brown, Criminal Procedure, 6th edition, (1996) paragraph 10-05.
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36.

•

does not interfere with witnesses or otherwise obstruct the course of justice whether
in relation to himself or any other person;

•

makes himself available for the purpose of enabling enquiries or a report to be made
to assist the court in dealing with him for the offence with which he is charged; and

•

where the (or an) offence in respect of which he is admitted to bail is one to which
section 288C of the Act applies, does not seek to obtain, otherwise than by way of a
solicitor, any precognition of or statement by the complainer in relation to the subject
matter of the offence.

The Bill makes a number of changes to these conditions, specifically:
•

Obligation on court to advise accused of consequences of breach - so the accused is
in no doubt as to what is being required of them on being admitted to bail, the bail
order given to the accused will set out the consequences of breach and the court will,
at the time the order is granted, explain the effect of the conditions and the
consequences of breach to the accused;

•

Interference with witnesses the standard condition of bail prohibiting interference
with witnesses is supplemented by a further condition which makes clear that any
behaviour causing or likely to cause alarm or distress to witnesses is also prohibited

•

Change of address as condition of bail - where the accused’s ‘domicile of citation’
(the address to which all documents relevant to the case are sent) is their normal
place of residence, and they move house, the Bill places a duty on them to apply to
the court to change the domicile of citation accordingly. Failure to do so will, in
future, constitute an offence. Under this provision the accused has a clear duty to
ensure that the court always has an up to date point of contact.

Bail Offences
37.
The Bail and Remand Action Plan underlined the fact that a decision to grant bail places
an individual in a position of trust which must not be abused. It is clear that many offenders do
not take their obligations under a bail order seriously enough – in particular, failure to appear at
court while on bail is entirely unacceptable, but happens frequently. Courts and prosecutors
should have robust means of dealing with accused people who fail to appear and the penalties for
breach of bail conditions should be more serious to reflect the abuse of trust involved.
38.
Where an accused on bail fails to appear, or breaches a condition of bail, this is
prosecuted as a separate offence under the 1995 Act. The Bill increases the maximum custodial
penalty which may be imposed in the sheriff summary court for failure to appear/breach of bail
from 3 – 12 months. It also makes a corresponding increase in the maximum custodial penalty
for failure to appear/breach of bail in solemn cases from 2 to 5 years.
39.
In order to ensure that prosecutions in respect of a charge of failure to appear or for bail
breach take place as effectively as possible the Bill makes provision, in both summary and
solemn procedure, that unless a preliminary objection is made by the accused to such a fact it
will be held as admitted that an accused was: on bail; was subject to a particular bail condition;
failed to appear at a diet; or was not given due notice of a diet.
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40.
Where an accused reoffends on bail, the 1995 Act provides that the court sentencing them
for that offence may impose an aggravated sentence to reflect the breach of trust involved. That
sentence may already be higher than the maximum sentence for the offence in itself, where a
maximum sentence is prescribed. At present a court which imposes an aggravated sentence must
explain the reasons for and extent of the additional element imposed, but is not obliged to state
why an aggravated sentence has not been imposed. The Bill changes that position, providing
that the court is required to explain why a sentence has not been increased in respect of a
particular offence if that offence has been committed whilst the offender was on bail. It will still
be open to courts to decline to increase a sentence for an offence committed on bail, but the court
will be obliged to provide reasons for so doing.
Bail Reviews
41.
The wording of the accused’s right to seek a review of bail has been revised to improve
clarity and understanding of the law. The accused will have the right to seek a review of the
decision on bail in circumstances broadly similar to the Crown – where the circumstances of the
accused have changed, or where the accused is able to put before the court material which would
not have been available at the time of the original decision on bail. This definition will allow
bail reviews to be considered for substantive reasons, while avoiding a situation where sheriffs
are effectively sitting as appellate courts on the bail decisions of their colleagues.
Power of arrest without warrant
42.
The Bill also gives the police more flexible powers where they arrest without warrant
someone in circumstances where there are reasonable grounds to suppose that the accused has
breached, is breaking or is likely to break a bail condition. In all such cases the police will be
able to detain the accused in custody pending a court review of the terms of the bail order.
Bail Appeals
43.
To assist the appellate court, and to lead to greater consistency in decision making, the
Bill provides that the court at first instance should provide to the appellate court written reasons
for the decision which is under appeal. Strasbourg jurisprudence indicates that although a failure
to give reasons is not necessarily a violation of the convention, it can cause difficulties in
establishing that the court had sound reasons to detain the accused. There will not be a statutory
form for this. It will be competent for the Lord Justice General to issue guidelines in respect of
this matter if it transpires that this is necessary. As noted above and in line with the policy on
bail decisions generally, the Bill will also oblige the court to state its reasons for granting or
refusing any bail appeal.
Bail – extradition proceedings
44.
The changes made to the operation of bail and remand by this Bill will automatically
apply to extradition proceedings in view of the operation of sections 9 and 77 of the Extradition
Act 2003. These sections of the Extradition Act have the effect that when the Scottish
Parliament makes changes to the law of bail those changes will automatically apply to
extradition proceedings.

9
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Amendment of the time period for consideration of bail
45.
The Bill makes provision obliging the court to determine a bail application by the end of
the court day after the day of the accused’s first appearance or application. Currently the law
states that this determination must be made within 24 hours of the accused’s first appearance or
application.
46.
This gives some useful flexibility while not unduly prejudicing the accused. The
determination must be made no later than the day after the initial appearance or application and
additional time to be spent in custody will therefore at most be a few hours.
Consultation
47.
As detailed in the ‘policy objectives’ section above, the Sentencing Commission for
Scotland published their report in April 2005 on Bail and Remand. As part of their work the
Commission held a consultation on the use of bail and remand between 28 June and 30
September 2004. A consultation paper was issued to which 48 responses were received from a
range of individuals and organisations with an interest in the use of bail and remand in Scotland.
The findings of that consultation informed the Sentencing Commission’s report and its
recommendations to the Scottish Executive.
48.
Respondents could opt to address some or all of the questions that the Commission posed
in its paper. A number of overarching themes emerged from responses.
49.
Consultees felt that bail is not respected by alleged offenders and that the system appears
to be too lenient. In detailed responses they underlined their support for impressing on bailees
the seriousness of breaching conditions. They argued that bail and remand issues cannot be
tackled in isolation from improvement to the criminal justice system as a whole; for example, the
need to reduce the length of time between a case being called and trial/sentence was identified as
of major importance in reducing bail offending. Appropriate support for those on bail was felt to
be important, and there was general concern that the numbers of people remanded to custody
should not increase as a result of any changes made.
50.
Greater openness and transparency about the basis for bail decisions was widely held to
be important. Provision by the court of reasons for bail decisions was strongly supported in the
consultation - 84% of those who commented on this issue were in favour.
European Convention of Human Rights (ECHR)
51.
ECHR consideration of the proposed policy is discussed in more detail in the section of
this Memorandum relating to human rights.
Alternative approaches
52.
The status quo was not considered as an option given the concern that has been widely
expressed in relation to the operation of the system of bail and remand in recent years. It was for
that very reason that the Sentencing Commission was asked to consider the operation of bail and
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remand as an early priority – and in so doing it considered a number of approaches before
making its recommendations to the Executive in its report.
53.
Ministers have accepted the majority of the recommendations which were made by the
Sentencing Commission in April 2005, as reflected in the Bail and Remand Action Plan.
Commitments in the Plan which require legislation are reflected in the provisions in this Bill.
54.
In particular, they have accepted the Sentencing Commission’s recommendation that the
current factors to which a court may have regard in deciding whether or not to grant an accused
bail should be included in statute, on the grounds that this was consistent with their responsibility
to set out a clear legislative framework for bail and their desire to improve transparency in bail
decision making. As noted above, they have also added to the recommendations of the
Sentencing Commission by setting out a number of specific sets of circumstances – where
someone on a serious sexual, violent or drug trafficking charge has a track record for related
serious offences – which will count against the grant of bail.
55.
They have not, however accepted the recommendation that the law should be clarified to
place beyond doubt that if the procurator fiscal does not oppose bail the court should be obliged
to grant it. A majority of consultees also rejected this suggestion, pointing out (for example) that
the court holds ultimate authority for the bail decision, and that as a public authority in terms of
ECHR legislation the court must be able to satisfy itself that it is discharging its responsibilities
appropriately. Ministers agree that the court’s discretion should not be fettered in this way, and
the Bill therefore makes provision for the court to seek information from those appearing before
it, even if the Crown has not exercised its right to be heard.
56.
This wide-ranging set of proposals is linked to the Executive’s wider strategies for reform
of summary justice and reducing re-offending. Some of the Commission’s recommendations
were for the judiciary to consider independently and it must be borne in mind that the role of the
judge in a particular case remains the core element of the process of granting or refusing bail in
Scotland. That must continue to be the case, whilst that process will be supported by the
provisions of this Bill. The Executive will continue to work with all organisations involved in
the operation of bail and remand in developing this policy and will ensure that its effectiveness is
reviewed.
CHANGES TO THE LAW RELATING TO CRIMINAL PROCEEDINGS
57.
Chapter 4 of Smarter Justice, Safer Communities set out the importance of effective
procedures governing the operation of criminal cases. Of principal importance is the issue of
speed – the quicker ‘the system’ deals with offending behaviour the more likely the intervention
will be effective in deterring further offending. Speedy case disposal also benefits victims and
witnesses by resolving the case as soon as possible and allowing them to get on with their lives.
However, both the McInnes Committee and the Smarter Justice paper also stressed the
importance of using the time and expertise of those involved in the system as effectively as
possible, to ensure that cases are managed effectively. As the McInnes Committee pointed out:
“speed of processing without adequate quality control simply passes a problem to the
next partner in the system” (para 33.15).

11
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58.
This Bill introduces a number of changes to the law relating to criminal proceedings
which, taken together, will improve the speed with which cases can be processed, allow those
responsible for managing cases to deal with them flexibly and effectively and contribute to the
overall goal of a system which deters offending and reoffending through every phase of its
operation. The majority of the Bill’s provisions in this area stem from the McInnes report and
were announced in the Smarter Justice paper – although some additional technical provisions
which will supplement the goals outlined above are also included.
59.
A summary of the provisions relating to criminal proceedings is provided in the list
below – a detailed entry in respect of each of the bulleted points follows, in sequence,
immediately after the list. Paragraph references for each detailed section are also provided. The
Bill will make provision to:
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•

increase flexibility in the use by police of a liberation on an undertaking to appear in
court (paragraphs 60 – 73);

•

allow the electronic version of the complaint which is transmitted from the
procurator fiscal to be regarded as the principal version and facilitate the greater use
of electronic communications (paragraphs 74 – 78);

•

extend the range of ways in which accused persons and witnesses can be cited to
attend court (paragraphs 79 – 83);

•

allow clerks of court to deal with scheduling future court diets when an alleged
offender intimates in writing a plea of not guilty and to continue a case at first calling
when the accused is not present (paragraphs 84 – 88);

•

amend the definition of circumstances in which an extension may be granted to the
pre-trial time limit in summary custody cases to make it consistent with the definition
in solemn procedure (paragraphs 89 – 93);

•

change the manner in which previous convictions can be considered by the court
(paragraphs 94 – 98);

•

extend the range of circumstances in which multiple outstanding cases against an
alleged offender can be ‘rolled-up’ into one complaint to be tried at the same time;
(paragraphs 99 – 105)

•

allow proceedings to take place in the absence of the accused in a wider range of
summary cases where the court considers that it is the interests of justice to proceed
(paragraphs 106 – 115);

•

change the law relating to proof of whether an alleged offender was given due notice
of a court hearing when being prosecuted for failing to appear at that hearing
(paragraphs 116 – 120);

•

amend the provisions relating to apprehension of witnesses who fail to appear for a
court diet in summary proceedings to make them consistent with the provisions
under solemn procedure (paragraphs 121 – 125);

•

give the court greater discretion when determining whether to proceed to trial at an
intermediate diet and require the defence to intimate any intention to rely on a special
defence at the intermediate diet (paragraphs 126 – 131);
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•

give the court a greater discretion to require both the prosecution and defence to
agree uncontroversial evidence in advance of the trial (paragraphs 132 – 137);

•

in summary cases, ensure that the solicitor engaged by an accused informs the court
and prosecutor of the fact that he or she is instructed and provides for documents to
be served on an accused’s solicitor. This is with the exception of the initial citation
for the commencement of criminal proceedings (paragraphs 138 – 143);

•

increase the discretion of the court in relation to the circumstances in which a new
social enquiry report must be obtained when a recent report is already available
(paragraphs 144 – 148);

•

give the sheriff principal the power to grant an extension to the time limit for the
lodging of summary appeals, on cause shown (paragraphs 149 – 154);

•

allow the sheriff, to extend the 11 month time limit for commencement of the
preliminary hearing in the High Court where an indictment has not been served
(paragraphs 155 – 161);

•

allow, in exceptional circumstances, a high volume of custody cases that would
normally call for their first hearing in a particular sheriffdom to be dealt with in
another sheriff court outwith that sheriffdom (paragraphs 162 – 166);

•

amend the law relating to the special measure of taking evidence by a commissioner
in relation to vulnerable witnesses, ensuring that such evidence is subject to
protections provided by the Sexual Offences (Procedure and Evidence) (S) Act 2002
(paragraphs 167 – 174);

•

amend the law relating to the general procedure governing taking of evidence by a
commissioner, to ensure that such evidence is also subject to protections provided by
the Sexual Offences (Procedure and Evidence) (S) Act 2002 (paragraphs 175 – 179);

•

allow a sheriff to grant commission and diligence for the recovery of documents or
an order for the production of documents in appropriate criminal cases. Currently,
this power is only enjoyed by the High Court of Justiciary (paragraphs 180 – 185);

•

introduce a power allowing the court to excuse procedural irregularities, ensuring
that the interests of justice are best served by the law of criminal procedure
(paragraphs 186 – 195);

•

allow the evidence of one witness to be sufficient as proof of breach of a restriction
of liberty order (paragraphs 196 – 200); and

•

create a requirement for documentation detailing the nature of an alleged breach of a
probation or community service order to be served on an offender (paragraphs 201 –
205).

CRIMINAL PROCEEDINGS – EXTENDING THE USE OF LIBERATION ON AN
UNDERTAKING TO APPEAR
Policy Objectives
In Smarter Justice, Safer Communities Ministers recognised the scope for extended use of
60.
police undertakings to contribute to the aim of improving speed in the summary justice system.
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Undertakings are issued by the police and state that the accused must appear at court on a
specified date and time in respect of the alleged offence, unless they hear otherwise from the
prosecutor in advance. The advantage of this procedure over standard citation to court following
a report being sent to the prosecutor is that the first calling of the case in court tends to take place
sooner when an undertaking is issued – maintaining the link between the offence and the court
appearance.
Key Information
61.
The extent to which cases formally enter the system by way of an undertaking or by way
of a report to the procurator fiscal followed by citation of the accused is essentially an
administrative matter between the police, Crown and the courts. The Bill makes provision in
two areas that will facilitate a more flexible use of undertakings to be developed. These changes
relate to summary criminal proceedings only.
62.
At present only the officer in charge of a police station may liberate an accused on an
undertaking. In practice this means that the accused is arrested and taken to the police station
prior to being liberated. The Bill provides that any constable may release an alleged offender on
a written undertaking without the necessity of arresting the alleged offender or obtaining the
authority of the officer in charge of the police station.
63.
When the police arrest an individual having executed a warrant they do not currently
have the power to release that accused on an undertaking to answer the warrant at a later date.
The accused must, wherever practicable, be brought before the court on the next court day.
There are situations in which offering an accused person the opportunity of answering a warrant
by means of undertaking would be appropriate. For example, an accused may become ill after
execution of a warrant and remain in hospital for several days or longer. The case cannot call in
the accused’s absence, but to ensure attendance at court when fit to do so the accused may
require to be guarded in hospital by police. Further difficulties arise in relation to accused
persons arrested on warrant granted by a court not scheduled to sit on the next court day. In such
situations an additional court requires to be convened specifically to deal with that case.
64.
Where the police have apprehended an accused in execution of a warrant but do not
consider it necessary to keep him in custody until the next court day, the Bill makes it possible
for the police to liberate the accused on an undertaking to attend at court to answer the warrant at
a later date. This is in keeping with the goals of greater flexibility in the justice system and the
increased use of undertakings. This will give the police the same flexibility as is available to
them in respect of new arrests. In situations where an accused person has become ill following
execution of a warrant this will allow the prosecutor to call the case in court the next lawful day
notwithstanding the absence of the accused and the complaint will remain live. When a
complaint calls in court, and the court is advised of the circumstances, it will be competent for
the court to continue the case to another date to secure the accused’s attendance and, at any
subsequent diet, to grant a further warrant should the accused fail to appear.
65.
Most significantly, section 22 of the 1995 Act is amended to allow the police, when
releasing a person on an undertaking, to impose conditions on that undertaking to which he or
she must adhere. Breach of these conditions is an offence. This reflects the recommendation of
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the Sentencing Commission in its report on bail and remand that police should have power to
impose conditions on undertakings analogous to those which a court may impose when granting
bail. The Commission argued that this would both help to ensure compliance with the
undertaking and (because offences committed in breach of the undertaking conditions would be
recorded in the same way as bail offences) would help the police and the court in future cases
when considering whether the accused was likely to comply with further undertaking/bail
conditions.
66.
The conditions which may be imposed include some which reflect standard bail
conditions, notably: prohibition of commission of further offences and of interference with
witnesses. Special conditions may also be applied where this is necessary to ensure that the
standard ones are met. For instance, someone liberated to appear on court in relation to an
allegation of shoplifting might be banned from entering the shop or shops concerned.
67.
Provision is inserted into the 1995 Act for regulations to be made specifying the rank of
police officer who may approve the imposition of special conditions on an undertaking. The
Lord Advocate will also issue guidance to the police on the exercise of these new powers.
Consultation
68.
The proposal to make greater use of undertakings was recommended in Chapter 13 of the
McInnes report, which was subject to full and open public consultation in 2004. Several
respondents offered views on this proposal, most notably police forces. These tended to be in
favour of the general approach outlined, but stressed that careful consideration would need to be
given to the practical implications of such a move before it was implemented. For example Fife
Constabulary argued that there needed to be a balance struck to ensure appropriate cases were
dealt with quickly, without front loading the system to an extent where delays were simply
moved from one part of the system to another. Several police forces noted that, should the
offence be considered serious enough to warrant liberation on an undertaking, then this
procedure should take place within a police station so as to accommodate the taking of
fingerprints, and other information. Other respondents, whilst not commenting on this proposal
specifically, indicated that they were in favour of procedural changes that would lead to
improved speed and efficiency in the system.
69.
The Smarter Justice paper (paragraph 4.58) made clear that Ministers were attracted to
the proposal for extended use of undertakings. But they recognised the need to model the impact
of that proposal, to ensure that it did not create its own difficulties (for example, by creating
excessive pressure at the front end of the system on police and prosecutors in having to report
and mark cases in a reduced timescale).
70.
In order to test the feasibility of the proposals, Ministers asked the system improvement
project, being carried out by the Grampian Local Criminal Justice Board, to provide an analysis
of the impact that an extended use of undertakings (both in terms of the range and number of
cases that are called to appear in court by this method) would have on the operation of the
criminal justice system. The initial evaluation from that project indicates that the changes
proposed by this Bill would introduce useful flexibility into the operation of the system and
ensure that there are no legislative barriers to the wider use of undertakings. Careful
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consideration and joint work between the agencies involved will be necessary before any
significant change to the way in which cases are currently called to court takes place. The
Crown, the Police and the courts will work together to develop proposals for a systemic
approach to the increased use of undertakings.
71.
The provisions giving the police power to impose conditions upon undertakings were
consulted upon by the Sentencing Commission in the course of its work on bail and remand (for
details, see paragraphs 22-25) above.
Alternative Approaches
72.
There are limited ways in which to achieve this policy objective. The nature of the
problem requires a solution by legislative amendment to allow flexibility within current criminal
procedure. This is in the interests of all parties to the proceedings and supports the aim of
maximising efficiency and making the best use of system resources. The alternative would be to
continue with the current policy, maintaining a procedure which leads to inefficiencies and
unnecessary use of police and court resources.
73.
In terms of the new power for police to impose conditions analogous to some of those
imposed by a court when granting bail the alternative would have been not to make the change
leaving the police with a less useful and flexible power. The Scottish Executive recognises the
importance of striking the right balance here between flexibility for the police and ensuring that
the conditions imposed on the accused are limited both in extent and in duration, with due regard
to guidance from the Lord Advocate. In addition to the scope to make regulations specifying the
seniority of the officer who must approve special conditions, the provision ensures that the
conditions cease to apply on the date of the scheduled court appearance, with the court thereafter
responsible for taking a decision on bail conditions or (in the event of failure to appear) the issue
of a warrant.
CRIMINAL PROCEEDINGS – USE OF ELECTRONIC COMPLAINTS
Policy Objectives
74.

To maximise the efficiency of court proceedings and modernise court practice.

Key Information
75.
Proceedings under summary procedure are commenced by complaint at the instance of
the procurator fiscal. Under the current law the complaint requires to be signed by the procurator
fiscal or a depute. The signed complaint is lodged with the clerk of court and is the principal
record of the proceedings. In the sheriff court complaints are also transmitted electronically from
the procurator fiscal to the sheriff clerk. Proceedings which are transferred from one court to
another require certified paper copies of the complaint to be sent from the originating court to the
receiving court.
76.
The Bill provides that the electronic version of the complaint (which, in practice, is
already transmitted by the procurator fiscal to the court) will in future be regarded as the
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principal complaint. This change applies to summary proceedings. The Bill further provides
that the signature of the procurator fiscal or depute may be made by electronic means. The record
of the proceedings will in future be completed and stored electronically and if proceedings
require to be transferred from one court to another then it is the electronic version which is to be
regarded as the principal. Any alteration to the complaint will require to be authenticated by the
electronic signature of the clerk of court, retaining a form of authentication for any changes
which are made.
Consultation
77.
These provisions were recommended in Chapter 15 of the McInnes report, which was
subject to full and open public consultation in 2004. Very few respondents offered any comment
on this proposal – although a number of individual respondents agreed that further appropriate
use of electronic communication was desirable, provided that adequate controls were in place to
ensure that the system was properly used. More detailed consultative work with the Crown
Office and Scottish Court Service has established that this change would be achievable and
would be a welcome development in modernising court procedures without prejudicing the
operation of the system. The Executive committed, in the Smarter Justice paper, to give effect to
procedural changes where it was clear that these would deliver benefit. No further
representations have been made on this subject following publication of the Smarter Justice
paper.
Alternative Approaches
78.
The alternative in this case would be to maintain the status quo. Whist the current system
operates satisfactorily it places an additional burden on the Crown and the Courts by requiring
hard copy communication. The provisions will allow the law to catch up with practice and
obviate the need for that additional administrative step which currently has to be carried out in
respect of every complaint commenced and every case transferred.
CRIMINAL PROCEEDINGS – EXTENDING THE RANGE OF WAYS IN WHICH
ACCUSED PERSONS AND WITNESSES CAN BE CITED TO ATTEND COURT
Policy Objectives
79.
These provisions will increase the range of options available to inform an accused person
or witnesses to a case of the date and place of court hearings. The policy objectives are to
facilitate more effective communication, improve efficiency through use of more cost effective
methods of communication where appropriate and ensure that a wide range of options are
available for citation, making it more likely that everyone will appear in court for the trial,
avoiding the need for adjournments and delays and the impact they have on the speed of the
case.
Key Information
80.
Under the current law citation of the accused and witnesses is achieved either by personal
service, by leaving the citation at the person’s dwelling house or by postal citation. Personal
service is effected by an officer of law. The Bill provides for a greater range of methods of
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service on both accused and witnesses. Postal citation of accused persons presently requires to be
by first class recorded delivery or registered post. The Bill introduces service by first class post
and by email to either the individual’s work or home e-mail address. The Bill also provides that
witnesses may be cited by email at either their home or work address. These provisions, which
apply to summary procedure, will improve the flexibility of citation allowing, for example,
police officers acting as witnesses in a case to be cited by e-mail rather than post. There will still
be an obligation on the Crown to demonstrate that service of the citation has been properly
executed and it is envisaged that traditional methods of citation will continue to be used in the
majority of such cases.
81.
Many witnesses require to be recited to a subsequent court appearance as a result of a
trial not proceeding. The Bill makes provision extending the range of persons who may serve
such citations at court to include “other persons”. This will allow service by, for instance, staff of
the procurator fiscal or those responsible for the custody of offenders.
Consultation
82.
These provisions, amongst others were recommended in Chapter 19 of the McInnes
report, which was subject to full and open public consultation in 2004. Amongst those who
commented, the majority believed that the recommendations concerning witness citation would
be best addressed by the agencies most involved, namely the Police and the Crown Office and
Procurator Fiscal Service. There was support for the proposal to introduce e-mail citation from
organisations such as the British Transport Police. The Law Society of Scotland added that
consideration could be given to the use of text messages in the citation process, particularly if email citation were successful – but that appropriate safeguards would need to be developed.
Some consultees observed that new forms of citation or greater use of postal citation may only
be of limited effectiveness as it would be difficult to establish whether citation had effectively
taken place by those means. Others, whilst agreeing with that point, felt that these provided a
useful addition to the range of methods of citation available. The Executive committed, in the
Smarter Justice paper, to give effect to procedural changes where it was clear that these would
deliver benefit. No further representations have been made on this subject following publication
of the Smarter Justice paper.
Alternative Approaches
83.
The alternative would be to maintain the status quo. Whilst the current system of citation
operates satisfactorily in the majority of cases there are a number of cases where the accused or
witnesses do not turn up – and failure to cite the individual plays a part in that problem.
Increasing the range of ways in which citation can be effected will increase the likelihood that all
the necessary individuals will appear in court avoiding the need for further adjournments.
CRIMINAL PROCEEDINGS – ADMINISTRATION OF PLEAS OF NOT GUILTY
TENDERED IN WRITING
Policy Objectives
84.
To ensure that court resources are being used as effectively as possible in order to deal
with criminal cases speedily and appropriately.
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Key Information
85.
Under the current law where an accused person enters a plea of not guilty to a charge by
way of a letter the court must satisfy itself as to the authenticity of that letter. This procedure
must be dealt with in open court. The sheriff, magistrate or justice must be present while dates
for intermediate and trial diets are fixed in respect of each case. The process is administrative in
nature and occupies a substantial period of time in some diet courts (courts where a number of
cited cases are heard together – sometimes in excess of 100). It is essentially a matter of court
programming and is in practice carried out by the clerk of court with the date of the trial being
agreed with the prosecutor to ensure the availability of court time and of witnesses. The accused
would not suffer any prejudice if these pleas were to be dealt with outwith the courtroom and if
court dates were assigned upon receipt of the letter or at any time up to the time assigned for the
first calling of the case.
86.
The Bill therefore makes provision allowing pleas of not guilty which are intimated in
writing to be dealt with outwith the court setting. This will achieve a saving in court time. The
clerk of court will be able to fix a diet for trial where written intimation of a plea of not guilty is
submitted to the satisfaction of both the prosecutor and the clerk of court. The clerk of court will
be required to intimate these diets to the accused. It will not be necessary for the complaint to
call formally in court or for the sheriff, magistrate or justice to be present. In the event of there
being any doubt as to whether the intimation constitutes a plea of not guilty the letter could be
referred to the presiding judge in chambers for judicial opinion. If the presiding judge was
satisfied that it constituted a plea of not guilty a trial diet would be fixed. Where doubt remained
the case could be continued without plea without the case requiring to call in court. This would
allow further inquiries to be made of the accused without the necessity of a formal court hearing.
The Bill extends to the clerk of court the power to continue a case at first calling when the
accused is not present and there is doubt as to whether or not citation has been effected (a power
currently set out in section 145A of the 1995 Act). These changes apply to summary
proceedings only.
Consultation
87.
This policy was developed in consultation with the Crown Office and Procurator Fiscal
Service (COPFS) who identified this as an amendment to current procedure that would further
the aims of summary justice reform. Although not a specific recommendation of the McInnes
report (and not therefore considered as part of the consultation process) it is in keeping with the
policy objective of ensuring that court resources are used as effectively as possible.
Alternative Approaches
88.
The alternative approach would be to continue to require a judge to be present whilst the
administrative process of allocating court slots is carried out. The nature of this change requires
a solution by legislative amendment. The proposed approach would not prejudice any of the
parties to the case and allows the best use of court resources as outlined above.
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CRIMINAL PROCEEDINGS – EXTENSION OF PRE-TRIAL TIME LIMIT IN
SUMMARY CUSTODY CASES
Policy Objectives
89.
The Criminal Procedure (Scotland) Act 1995 (‘the 1995 Act’) currently provides that
summary trials must commence within 40 days of the accused having been remanded in custody.
This time limit can be extended on various specified grounds, on application made to the sheriff
for this purpose. These grounds are different to those specified in the 1995 Act for extension of
comparable time limits in solemn procedure. The policy objective is to achieve consistency in
the grounds for extension of time limits for the commencement of trials where an accused is
remanded in custody in both summary and solemn cases.
KEY INFORMATION
90.
This policy objective requires an amendment to section 147(2) of the Act. Currently
under this section the 40 day time limit by which the trial must commence when an accused
person is remanded in custody can be extended on the following grounds:
•

the illness of the accused or of a judge;

•

the absence or illness of any necessary witness; or

•

any other sufficient cause which is not attributable to any fault on the part of the
prosecutor.

91.
In solemn cases, the trial must commence within 110 or 140 days and section 65(5) of the
1995 Act provides that the sheriff or judge may extend these periods ‘on cause shown’. This is
the only basis for the extension of these time limits. The Bill amends section 147(2) to remove
reference to the current grounds for an extension and to make provision for an extension in
summary cases to be granted ‘on cause shown’. Provision will also be made to allow the parties
to a case to be heard on any application for an extension of the 40 day time limit as currently
provided for in respect of the equivalent solemn time limits and for the court to determine the
application for extension without hearing the parties where all of the parties join in the
application as currently provided for in solemn procedure by section 65(5B).
Consultation
92.
This policy was developed in consultation with the Crown Office and Procurator Fiscal
Service (referred to as COPFS elsewhere in this Memorandum) who identified this as an
amendment to current procedure that would further the aims of summary justice reform. It was
not a specific recommendation of the McInnes report and, as such, was not considered as part of
the McInnes consultation process.
Alternative approaches
93.
There are limited ways in which to achieve this objective. A relatively minor legislative
amendment achieves the desired consistency between summary and solemn procedure and
ensures that the law is sufficiently flexible to allow all circumstances meriting an extension of
time to be considered. The alternative would be to do nothing, maintaining a procedure which is
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unnecessarily prescriptive based on the level of proceedings rather than the circumstances of a
particular case.
CRIMINAL PROCEEDINGS - DISCLOSURE OF PREVIOUS CONVICTIONS
Policy Objectives
94.
In reaching decisions as to what sentence an offender should be given it is considered that
the court should have access to as much relevant information in respect of the offender as
possible – enabling the sentence imposed to reflect the characteristics and previous record of the
offender as known to the court. It is also considered that, wherever possible, all charges arising
out of one incident of criminal conduct should be dealt with in a single complaint – so that they
can be disposed of collectively in a single trial. This makes best use of court time and that of
victims, witnesses and the accused.
Key Information
95.
Under the existing law any convictions imposed upon an offender subsequent to the
commencement of other court proceedings in respect of that offender cannot be laid before the
court to aid the sentencing decision in those proceedings, even where the offences predate those
in the current proceedings. This means that the court is expected to take a decision on
sentencing in circumstances where it is not fully aware of the offending record of the individual.
The Bill makes provision to rectify that position. It provides that it will be possible for the
prosecutor, in summary proceedings, to produce a notice of all convictions relating to the
accused regardless of whether any of them were incurred subsequent to the offence before the
court. This issue was raised in Chapter 16 of the McInnes report and Ministers agree that the
current position should be changed.
96.
The existing law also requires that where there are several charges against an accused and
one charge discloses that the accused has been previously convicted, the charge which discloses
that conviction must be made on a separate complaint. If the cases proceed to trial two trials will
be necessary. The most common example of this relates to road traffic offences where the
accused is charged with driving whilst disqualified and other road traffic offences. The charge of
driving whilst disqualified must be heard on one complaint as it reveals the fact of the previous
disqualification, whilst the other charges are on a separate complaint. This adds to the volume of
cases in court and takes place in spite of the fact that there is authority to the effect that a judge,
in considering the guilt of an accused in relation to a particular offence, should be able to put the
existence of any previous conviction(s) out of his or her mind if it is appropriate to do so. The
Bill provides that in instances such as this all charges may be contained on a single complaint
and, in the event of those charges proceeding to trial, only a single trial will be necessary. This
issue was the subject of Chapter 17 of the McInnes report and Ministers agree that the current
position should be changed.
Consultation
97.
These proposals were recommended in the McInnes report as mentioned above, which
was subject to full and open public consultation in 2004. A number of consultees were in favour
of the proposals made by the Committee – particularly police forces and justices of the peace.
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They were generally of the view that, when sentencing an individual, the court should be able to
take into account all previous criminal conduct of the offender. The court has to make its
sentencing decision based on the information provided, so that information should be as
comprehensive as possible, particularly in relation to other instances of criminal behaviour. The
Executive committed, in the Smarter Justice paper, to give effect to procedural changes where it
was clear that these would deliver benefit. No further representations have been made on this
subject following publication of the Smarter Justice paper.
Alternative Approaches
98.
There are limited ways in which to achieve this policy objective. The nature of the
problem requires a solution by legislative amendment to realise the goals of improving court
efficiency and allowing the sentencing judge to be aware of the full criminal record of an
offender before passing sentence. The alternative would be to continue with the current policy,
maintaining a procedure which leads to unnecessary additional court hearings and the provision
of incomplete information to the court.
CRIMINAL PROCEEDINGS – COMBINING
OUTSTANDING AGAINST AN ACCUSED

MULTIPLE

PROCEEDINGS

Policy Objectives
99.
In order to make best use of court time it is considered that, wherever possible, all
outstanding charges against an accused should be dealt with in a single court location and on a
single complaint. This will enable all charges to be disposed of collectively in a single trial, as
opposed to there being multiple cases outstanding against an accused calling at different times
and in different places. The policy reflects the recommendation of the McInnes Committee. The
Committee concluded that the court should have power to direct that charges against an accused
be ‘rolled-up’, so that there is only one complaint and one set of court appearances for all the
outstanding offences with which the accused is charged.
Key Information
100. Prosecutions against an accused person normally take place in the court district where the
alleged offence took place, although proceedings in the sheriff courts may take place in any
sheriff court within that sheriffdom. Under the current law, offences which are alleged to have
taken place outwith one sheriffdom may be taken against the accused in another sheriffdom
providing there is at least one offence on the complaint which is alleged to have been committed
within the sheriffdom in which the complaint is raised.
101. The Bill provides that summary complaints against an offender may be raised in another
sheriffdom where there are charges outstanding against the accused, even if these charges are
unrelated and are not on the same complaint. The Bill further provides that the prosecutor may
ask the court to transfer proceedings which have been commenced from one court to another
where there are already outstanding charges against the accused in the other court. The Bill also
provides that the sheriff court may sentence an offender in respect of an offence of which s/he
has been convicted in the JP court provided that court is within the jurisdiction of the sheriff
court. Further provision is made allowing the prosecutor to request that matters on separate
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complaints which call for trial in the same court on the same day may be dealt with in a single
trial where the accused pleads not guilty, in spite of the fact that the offences are on separate
complaints. All these changes will allow outstanding cases to be ‘rolled-up’ against an accused
in a wider range of circumstances than is currently the case.
102. The Crown already ‘rolls-up’ complaints where possible – these changes will provide
greater flexibility in the operation of that practice. There are a number of circumstances in
which ‘roll-ups’ would be competent but the prosecutor decides not to take that course of action
as it would be unduly disruptive to witnesses and victims who may be involved in the case. For
that reason the option of combining outstanding cases against an accused is provided rather than
a compulsion to do so.
Consultation
103. These provisions were recommended in Chapter 16 of the McInnes report, which was
subject to full and open public consultation in 2004. A large number of respondents, whilst not
commenting on this aspect of the report in detail, indicated that they were in favour of procedural
changes that would lead to improved speed and efficiency in the system. The minority of
respondents who did comment on this recommendation tended to be professionals who were
concerned that, if cases commenced separately, separate preparation would still be required for
each particular case. Payment for work carried out in individual cases would therefore still be
needed. Some practitioners felt that the proposal, whilst good in theory, would not always prove
efficient in practice because of the frequency with which repeat offenders move address. Others
noted that, if an accused were persistently offending and had complaints in progress before
different courts, there may be confusion or further delay as efforts were made to bring them
together. Careful use of additional powers to combine outstanding cases would be necessary if
this measure were to be beneficial. The Executive committed, in the Smarter Justice paper, to
give effect to procedural changes where it was clear that these would deliver benefit. No further
representations have been made on this subject following publication of the Smarter Justice
paper.
104. In order to test the feasibility of a wider use of roll-ups, the Executive asked the system
improvement project, being carried out by the Grampian Local Criminal Justice Board, to
provide an analysis of the impact of an increased use of roll-ups on the operation of the criminal
justice system. The initial phase of that project has only been able to consider a limited number
of appropriate cases and further evaluation of the approach will be necessary before any major
change in practice could be made. That work will be taken forward between the agencies
involved. However, the results from the initial evaluation indicate that the changes proposed by
this Bill would introduce a useful degree of flexibility into the system and should therefore be
implemented.
Alternative Approaches
105. There are limited ways in which to achieve this policy objective. The change to the rules
of procedure sought can only be achieved by way of a legislative amendment. The alternative
would be to continue with the current policy. Given the recommendations made by the McInnes
committee and the initial findings from the Grampian pilot the provisions to change the law have
been included in this Bill.
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CRIMINAL PROCEEDINGS – PROCEEDINGS IN ABSENCE
Policy Objectives
106. Addressing the problem of the failure of accused persons to appear at hearings in the
summary courts is a priority. At present a number of accused persons attempt to defeat the ends
of justice by simply choosing not to appear at their trial or other hearings. In 2002-03 over 4000
hearings resulted in a warrant being issued for an accused as a result of their failure to attend.
Whilst measures are then taken to apprehend the accused and ensure attendance, this leads to
delay in the system, waste of resources and considerable inconvenience for the victim, witnesses
and the professionals involved in prosecuting, defending and hearing the case. In order to tackle
this problem Ministers announced in the Smarter Justice paper that; where an accused is aware
of the date fixed for trial and chooses not to attend, a trial in their absence will be made
competent. The required changes to the law are contained in this Bill and are consistent with the
requirements of the European Convention on Human Rights.
Key Information
107. Proceedings in absence are already competent in respect of a number of summary cases
where the offence is statutory and a sentence of imprisonment is not an option available to the
judge on a finding of guilt. The Bill’s provisions allow intermediate diets, trial diets and diets
allocated for sentencing to take place in the absence of the accused in all types of summary case.
The court will only proceed to deal with the diet in the accused’s absence:
•

if it is satisfied that the accused has been properly cited; and

•

it considers it to be in the interests of justice to proceed.

108. The Bill also makes provision allowing the accused’s solicitor, if present, to represent the
interests of the absent accused. Further provision is made allowing the court to appoint a
solicitor to represent the interests of the absent accused if it appears that the accused is
unrepresented and the court considers that it is in the interests of justice to do so.
109. The court will be able to proceed with a trial in the absence of the accused, reach its
verdict and pass sentence. However, the court will not be able to impose a sentence of
imprisonment or a sentence requiring the consent of the accused, such as a community service
order or probation, in the absence of the of accused. In these cases the accused will need to be
brought to court for a further sentencing hearing, but the victim and witnesses need not attend
that hearing as the evidence will have already been heard in the case.
110. Care has been taken to ensure that the provisions are in accordance with the European
Convention on Human Rights – an analysis is provided in the section of this Memorandum
relating to human rights implications of the Bill.
111. The Executive recognises that the recommendations made in the McInnes report on trials
in absence were controversial. Since those recommendations were made, provisions relating to
trials in absence in solemn procedure have been passed as part of the Criminal Procedure
(Amendment) (Scotland) Act 2004. Careful consideration has been given to this issue, including
the concerns raised by consultees. On balance Ministers believe that these powers are necessary
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in order to tackle the problem of the failure of accused persons to appear for their trial. Courts
are frustrated when accused persons fail to appear. Inconvenience is caused to the victim and
witnesses who are present at court and require to return on another day. Further delay in
bringing the case to trial can have implications for the quality of evidence that can be presented
by virtue of the fact that witnesses memories begin to fade.
112. In view of the lower sentencing maxima in the summary courts the potential
consequences of proceedings in absence for an accused in a summary cases fall far short of those
in solemn cases. It is hoped that the existence of these provisions will act as a strong deterrent to
those accused who consider trying to defeat the ends of justice by failing to appear – and that
they will only need to be used occasionally. The powers must be available to the court to
demonstrate that it takes failure to appear at trial very seriously indeed.
113. The provisions allowing for trials in absence will also apply to proceedings against bodies
corporate. The Bill includes provisions which clarify who may represent a body corporate in a
criminal case, how that representative establishes their right to represent the company or other
concern. For the sake of consistency similar changes are made in relation to solemn proceedings
by virtue of section 27 of the Bill. The Bill specifies the circumstances in which a trial in
absence against such an ‘accused’ may take place. Amendments are made to section 143 of the
1995 Act which details proceedings on summary complaint against bodies corporate.
Consultation
114. The proposal to extend the use of trial in absence in summary cases was initially
recommended in Chapter 25 of the McInnes report which was subject to full and open public
consultation in 2004. Of the small proportion of respondents who made their views known on
this matter, the majority expressed concerns. Some fundamental concerns relating to the fairness
of trying an accused in his or her absence and ECHR issues were raised. The majority of
responses in this area were made by professional interests expressing concern over the detailed
operation of the system. In particular issues were raised as to how an accused would be
represented in his or her absence. Several respondents, while supporting the principle of a trial
in absence being available in the system, stated that these proposals should be restricted to
exceptional cases of accused persons who had a history of failing to appear in court. . Ministers
announced the proposal to make provision in the Smarter Justice paper for an extended use of
trial in absence. No further representations have been made on this subject following publication
of the Smarter Justice paper.
Alternative Approaches
115. The McInnes report considered the current position and recommended an increase in the
use of trial in absence. The alternative would be to remain with the existing provisions which,
for the reasons given above, Ministers do not consider to be acceptable. Consideration was
given to whether a sentence of imprisonment could be handed down in the absence of an accused
following trial in absence – but this was considered to be excessive.
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CRIMINAL PROCEEDINGS – CHANGES TO PROSECUTION OF THOSE WHO FAIL
TO APPEAR
Policy Objectives
116. The policy objectives behind these provisions are similar to those for proposals on trial in
absence (outlined immediately above). Many of the delays in the court system are caused by
accused persons simply failing to attend court without good reason. This causes inconvenience to
courts and to witnesses, increases the length of time taken to deal with the case in question, and
contributes to the clogging up of the courts. These delays also contribute to a culture in which
the accused thinks there is an incentive to ‘play the system’. Failing to attend at court is in itself
an offence – one which the Executive believes should be dealt with swiftly and appropriately.
Key Information
117. The Bill makes provision to establish that, where an accused person appears to answer a
complaint of failing to appear at court, the fact that the accused failed to appear and that they had
due notice of the court date are to be taken to be admitted unless challenged at the time of
entering a plea. This provision applies to summary proceedings only. It will make it simpler for
prosecutors to prove the offence of failing to appear at court, but leaves it open to the accused
either to deny that he or she failed to appear or to argue that proper notice of the court date was
not provided. It also reserves the accused’s right to lead evidence that he or she had good reason
for failing to appear.
118. The bail and remand provisions of this Bill contain proposals to increase the maximum
sentence available to courts for those who fail to attend from 3 to 12 months in summary cases
and from 2 years to 5 years in solemn cases. More information on those provisions can be found
in the section of this Memorandum on bail and remand.
Consultation
119. This provision was not a specific recommendation of the McInnes report and, as such,
was not consulted on as part of the consultation process. It is closely linked with the stated
objective in the McInnes report to tackle the problem faced when accused persons fail to attend
court without good reason. Ministers undertook in the Smarter Justice paper to make procedural
changes to the summary justice system where these would improve speed without compromising
quality. This change falls into that category.
Alternative approaches
120. There are limited ways in which to achieve this policy objective. The change to the rules
of procedure sought can only be achieved by way of a legislative amendment. The alternative
would be to continue with the current policy. This provision, allied with other provisions in the
Bill, will ensure that failure to appear is taken more seriously in the summary courts which, in
turn, should lead to more cases going ahead on the scheduled date, improved efficiency, less
inconvenience for victims and witnesses and swifter resolution for the accused.


182

26

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
CRIMINAL PROCEEDINGS – APPREHENSION OF WITNESSES
Policy Objectives
121. To achieve consistency between summary and solemn procedure and, in so doing, assist
in reducing the number of court cases which cannot proceed due to the failure of witnesses to
attend court.
Key Information
122. Section 156 of the 1995 Act makes provision for the apprehension of witnesses who fail
to appear for a court diet in summary proceedings. These provisions differ to the analogous
provisions under solemn procedure. Currently section 156 of the Act allows a court to grant a
warrant for the apprehension of witnesses who, having been duly cited, have failed to appear at a
particular court diet. The court can also grant a warrant when satisfied by evidence on oath that
a witness is not likely to attend to give evidence without being compelled to do so. The current
provisions also provide that, in these circumstances, the witness must, wherever practicable, be
brought immediately before the court and that the court will fix an appropriate sum as security to
ensure the witness attends the relevant court diets. In practice, security is rarely required and the
witness is simply ordered to appear on a certain date.
123. The Bill will amend section 156 to remove the existing requirement to fix security and
then release the witness, and replace this provision with broadly the same powers that the court
has when dealing with witnesses under solemn procedure (contained in sections 90A to 90E of
the 1995 Act.). This will include provision for witnesses, when arrested on warrant in
connection with a failure to appear at court to be:
•

remanded in custody until the conclusion of the diet at which their attendance is
required; or

•

for the court simply to liberate the witness; or

•

to release the witness on bail.

It will also make it an offence for a witness to breach the terms of any bail order to which the
witness is subject.
Consultation
124. This policy was developed in consultation with COPFS who identified this as an
amendment to current procedure that would further the aims of summary justice reform.
Although not a specific recommendation of the McInnes report (and not, therefore, part of the
consultation process on that report) it is in keeping with the policy objectives of ensuring
consistency across the system and seeking to minimise the number of court cases that are
cancelled as a result of non-attendance of witnesses or the accused.
Alternative approaches
125. There are limited ways in which to achieve this policy objective. A relatively minor
legislative amendment achieves the desired consistency between solemn and summary procedure
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for dealing with the apprehension of witnesses in order to minimise delay in trials stemming
from non-attendance by witnesses. The alternative would be to retain current procedure in this
regard, which may lead to unnecessary inefficiencies.
CRIMINAL PROCEEDINGS – CHANGES TO THE INTERMEDIATE DIET
PROCEDURE
Policy Objectives
126. To ensure that court resources are used as effectively as possible in order to deal with
criminal cases speedily and appropriately.
Key Information
127. Under the existing law if, at the intermediate diet, the court concludes that it is unlikely
that the trial will be able to take place on the date originally assigned for it the court must
postpone the trial diet. The McInnes report considered the subject of intermediate diets in some
detail and considered this compulsion upon the court to postpone the trial diet to be unduly
restrictive.
128. The Bill provides that the court no longer has to postpone the trial diet but may if it
considers it appropriate to do so. This will allow the court to make further enquiries of the
parties and, where appropriate, the existing trial diet could be maintained. In some instances this
should allow the intermediate diet to be used to get preparation for the case back on track, rather
than a further delay by way of postponing the trial becoming inevitable.
129. The Bill also provides that an accused intending to rely on a special defence will, in
future, have to intimate the intention to do so at, or, before the intermediate diet. Special
defences include those of self-defence, alibi, coercion and incrimination of a co-accused.
Currently the accused is only required to give advance intimation of the special defence of alibi
and that notice can be given up until the point at which the first witness is sworn at the trial. Last
minute notification of special defences often leads to the case being adjourned (at the request of
the prosecutor who needs to address the defence). The adjournment results in the trial not
proceeding in the scheduled court slot and the victim and witnesses must be sent away and cited
to a further court hearing at a later date. Under the proposed provisions failure to lodge a notice
of the intention to rely on a special defence will preclude the accused from relying on such a
defence, unless the court, on cause shown, allows it. This will ensure that special defences are
intimated in advance of the trial wherever possible whilst preserving the right of the accused to
lodge such a defence at a late stage if it would not have been possible to lodge it any sooner.
Consultation
130. Recommendations in relation to intermediate diets were made in Chapter 20 of the
McInnes report, which was subject to full and open public consultation in 2004. A large number
of respondents, whilst not commenting on this aspect of the report specifically, indicated that
they were in favour of procedural changes that would lead to improved speed and efficiency in
the system. Of the minority of respondents who made specific comments on these
recommendations, most represented the legal profession and expressed some concern that the
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provisions would require defence agents to carry out more work earlier in the case process. The
Executive committed, in the Smarter Justice paper, to give effect to procedural changes where it
was clear that these would deliver benefit. These provisions implement some of the statutory
amendments proposed by the McInnes Committee which should ensure that trials take place on
the date assigned for them wherever possible, without placing undue stress on the system in
order to achieve that objective.
Alternative Approaches
131. There are limited ways in which to achieve this policy objective. The changes to the
rules of procedure can only be achieved by way of a legislative amendment and the alternative in
that respect would be to continue with the current policy.
CRIMINAL PROCEEDINGS – PROOF OF UNCONTROVERSIAL MATTERS
Policy Objectives
132. To allow court cases to run as efficiently as possible and ensure that witnesses are not
unnecessarily inconvenienced as a result of the procedures of the criminal justice system
Key Information
133. The McInnes report highlighted the importance of making the intermediate diet more
effective. In particular (in chapter 20 of its report) it made recommendations in relation to the
way in which uncontroversial evidence given by witnesses should be handled in future. The
Executive is firmly of the view that, where a case is to proceed to trial, so far as possible, only
those witnesses whose evidence is expected to be contested should have to attend.
134. There are already measures in place (section 258 of the 1995 Act) which permit the
agreement of uncontroversial evidence. The Criminal Procedure (Amendment) (Scotland) Act
2004 further enhanced those measures in respect of solemn cases. The relevant provisions in this
Bill extend the application of those enhanced measures to summary proceedings. They provide
that, where a party to a case has served a notice of uncontroversial evidence (in an effort to avoid
having witnesses present at the case) and that notice has been challenged, the party that served
the notice will be able to ask the court to direct that the challenge is unjustified and that the
notice should be admitted as evidence. It is intended that this will encourage those involved in
summary cases to make greater use of the provisions and that spurious challenges to notices will
be discouraged and dismissed by courts. If these powers are used where appropriate the outcome
should be a reduction in the number of witnesses required to come to court to give evidence
which is not in dispute.
Consultation
135. Recommendations in relation to agreement of uncontroversial evidence were made in
Chapter 20 of the McInnes report, which was subject to full and open public consultation in
2004. Only a minority of consultees offered a view on these recommendations. Of those who
did express a view the majority agreed that if the only witnesses required to attend the trial were
those whose evidence was disputed, this would help to speed up court process and keep delays to
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a minimum. For example, the Association of Scottish Police Superintendents felt that accepting
witness evidence prior to trial would reduce the stress on victims and witnesses alike. Several
respondents were of the view that only simple or formal evidence should be agreed in advance
and that the defence should retain the option of calling a witness to challenge or question
statements previously made, or to test the credibility and reliability of the witness. The
Executive committed, in the Smarter Justice paper, to give effect to procedural changes where it
was clear that these would deliver benefit. These provisions implement some of the statutory
amendments proposed by the McInnes Committee and seek to ensure that witnesses need only
attend court if their evidence is genuinely in dispute.
Alternative approaches
136. The McInnes committee recommended the use of signed full witness statements in this
connection. It further recommended that the court should have the power to direct that a signed
witness statement could be admitted in evidence. Whilst the Executive understands why this
suggestion was made it is of the view that there are a number of issues around provision of
signed statements which would make this proposal difficult to implement – such as the workload
implications for the Police of producing full signed witness statements at an early stage in a high
number of cases, many of which would result in a plea before the case called in court.
137. The Smarter Justice paper outlined the work which is ongoing between the Crown and
the police to improve the quality of police witness statements. If the quality of information
available to Crown and defence is further improved all parties to a case will be more able to
identify those witnesses whose evidence is (and is not) in contention. The quality and
authenticity of statements provided is of paramount importance rather than the means of
authentication. The proposed reforms will enable further improvement to be made in terms of
early disclosure of case information which in turn will lead to savings in court and witness time.
The court will retain its power to direct that a notice containing uncontroversial evidence –
which could attach a copy of the relevant witness statement – should be admitted into evidence.
CRIMINAL PROCEEDINGS – SERVICE OF DOCUMENTS ON SOLICITORS
Policy Objectives
138. To increase the range of ways in which documents in criminal proceedings can be served
on the defence in summary proceedings, improving the likelihood that an accused person
will attend court hearings, and allowing criminal cases to progress as quickly as possible, with
the minimum of inconvenience for victims and witnesses.
Key Information
139. The 1995 Act provides that, in summary cases, documents must be served on the accused
only, albeit they may be served in variety of ways. In solemn cases, documents can also be
served on an accused’s solicitor.
140. The Bill makes provision for the service of documents on solicitors in summary cases. It
places a duty on solicitors, in certain circumstances, to notify the court and the relevant
procurator fiscal that they represent an accused person in a particular criminal case.
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141. However this provision does not extend to service of the citation initiating proceedings,
which contains details of the charges brought against the accused. This still must be served on
the accused personally.
Consultation
142. This policy was developed in consultation with COPFS who identified this as an
amendment to current procedure that would further the aims of summary justice reform.
Although not a specific recommendation of the McInnes report (and not, therefore, part of the
consultation process on that report) it is in keeping with the policy objective of ensuring that
criminal business can be managed as effectively as possible and will improve consistency
between the current summary and solemn procedures.
Alternative approaches
143. There are limited ways in which to achieve this policy objective. The proposed change
will promote consistency between the procedure followed in solemn and summary cases. Unlike
solemn proceedings, where the solicitor tends to be engaged from an early stage, the accused in
summary proceedings is unlikely to instruct a solicitor until the compliant containing the
charge(s) against him or her has been served. It would therefore be inappropriate to seek total
consistency between solemn and summary procedure, which is why it will remain competent to
serve the complaint on the accused only under summary procedure. The alternative to the
proposed approach would be to do nothing, and, in doing so, miss an opportunity to increase the
efficiency of summary justice system by creating an additional route for service of documents in
cases where an accused person is legally represented.
CRIMINAL PROCEEDINGS – INCREASING FLEXIBILITY AS TO WHEN SOCIAL
ENQUIRY REPORTS MAY BE OBTAINED
Policy Objectives
144. To ensure the most effective use of resources in the criminal justice system and reduce
the need for unnecessary hearings and adjournments in court cases.
Key Information
145. Under the existing law the court is required to obtain a report from a local authority (a
social enquiry report) in certain cases before it can sentence an offender. The court must order a
report where the accused is under some form of statutory supervision such as probation or
community service. Often the court is aware that a recent report has been provided in respect of
the accused. Nonetheless the court is required to request a further report and continue the case
even if it is of the opinion that the report will not assist in the matter of sentencing. This can lead
to a waste of resources and delay.
146. The Bill provides that there should not be an absolute requirement on the court to obtain a
new social enquiry report where a report has been previously obtained within the past three
months. This flexibility will allow the court to move immediately to sentence in cases where a
recent report is available and there have been no material changes in the circumstances of the
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accused since the production of that report. However, the court will be able to obtain an updated
report, if, after hearing representations, it considers it appropriate to do so. The Bill further
provides that it will not be necessary for the court to obtain a social enquiry report where, having
regard to the sentence likely to be imposed, the obtaining of such a report would serve no useful
purpose (for example, where the court is minded to dispose of the case by way of a small fine).
Consultation
147. These changes were recommended by the McInnes committee in Chapter 29 of its report.
A relatively low number of consultees responded to these recommendations – but all those who
did so were in favour of implementing the changes set out above. A number of local authorities
in particular were in favour of these changes, as they would reduce the need to produce social
enquiry reports in cases where these are clearly not required, or where a relevant report is already
available.
Alternative Approaches
148. No alternative approaches to this provision were considered in any detail. The
recommendations of the McInnes report were supported by all those consultees who commented
on the recommendation regarding social enquiry reports and the Executive agrees that these
changes should be made.
CRIMINAL PROCEEDINGS – TIME LIMITS RELATING TO LODGING OF
SUMMARY APPEALS.
Policy Objectives
149. To ensure greater consistency between summary and solemn procedure and provide
flexibility in the management of appeal cases.
Key Information
150. The 1995 Act sets out a range of time limits that apply to the production of notes of
appeal by the judge at first instance in a summary case. It also makes limited provision for the
extension of some of those time limits and provides that they may be extended by the sheriff
principal of the sheriffdom in which judgement was pronounced, but only where the sentencing
judge is temporarily absent or is a part-time sheriff or a justice of the peace. The Bill removes
this limited range of circumstances in which time limits can be extended. Instead a power is
conferred on the sheriff principal allowing an extension to be made to these time limits for such
period as he considers reasonable, on ‘cause shown’. The time limits themselves will remain in
place, but the Bill provides greater flexibility for the sheriff principal to extend these time limits
where this is justified in the circumstances of the case.
151. Where leave to appeal is refused by a single judge of the High Court in a summary case
the appellant may lodge a further appeal against that decision within 14 days of the intimation of
the refusal. Under solemn procedure the same 14 day period for an appeal against refusal exists,
but the High Court may, on cause shown, grant an application to extend that period. There is
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currently no such provision for summary appeals. The Bill introduces an identical power in
respect of summary appeals.
Summary Appeal Court
152. It should be noted that the Bill does not provide for the creation of a summary appeal
court, which was recommended in Chapter 31 of the McInnes report. Ministers committed to
discuss with the judiciary how best to make use of the skills of judges at all levels to achieve
improvement in the processing of summary appeals. Since publication of the McInnes report
significant improvements have been made in the processing of appeals and significant changes in
the practice of the High Court have also taken place by virtue of the High Court Reform
programme and the provisions of the Criminal Procedure (Amendment) (Scotland) Act 2004.
Following discussion with the judiciary the view has been taken that the High Court should
continue to process all criminal appeals in Scotland; the priority should be to focus on the
creation of a unified court administration rather than creating a new court. The Scottish
Executive will review the position once court unification is complete.
Consultation
153. These changes to the time limits in relation to the preparation of notes in summary
appeals were proposed by the sheriffs principal and have been accepted on the basis that it can be
difficult to contact part-time sheriffs and justices of the peace within the time limits that are
currently specified. The introduction of an application to extend the time limit where leave to
appeal has been refused is to ensure consistency between summary and solemn procedure Of
those who responded to the McInnes report consultation on the question as to whether there
should be a summary appeal court only a small number were in favour, and some of those in
favour expressed reservations about the composition of the court and the consistency of decision
making that might be achieved by it.
Alternative Approaches
154. No alternative approaches to this provision were considered in any detail – it provides
additional flexibility in respect of the appeal process and is not considered to be controversial.
CRIMINAL PROCEEDINGS – EXTENSION OF PRE-TRIAL TIME LIMITS IN
SOLEMN CASES
Policy Objectives
155. To ensure consistency between the procedures allowing extension of pre-trial time limits
in sheriff court solemn and High Court cases.
Key Information
156. Section 65(1) of the 1995 Act provides that an accused shall not be tried on indictment
for any offence unless, where an indictment has been served on the accused in High Court cases,
a preliminary hearing is commenced within the period of 11 months. It also provides that, in any
solemn case, the trial must be commenced within the period of 12 months of the first appearance

33


189

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
of the accused on petition in respect of the offence. Section 65(3) details the circumstances in
which the court may extend these time limits.
157. Section 65(3)(a) provides that, in High Court cases where the indictment has been served
on the accused, a single judge of that court can, on cause shown, extend both the 11 and 12
month periods. In terms of section 65(3)(b), in any other case, the sheriff may, on cause shown,
extend only the period of 12 months.
158. The wording of section 65(3) has proved problematic, in practice. The prosecutor can
apply for an extension of the 12 month period prior to serving an indictment on the accused, but
cannot apply for an extension of the 11 month period until an indictment has actually been
served. This leads to an anomaly requiring the prosecution to indict the case in the High Court
before being able to move for an extension of the 11 month period, whereas the 12 month period
may be extended in the sheriff court prior to service of the indictment.
159. The Bill makes provision allowing a sheriff to extend the 11 month time limit for
commencement of the preliminary hearing prior to service of the indictment in High Court cases.
Consultation
160. This policy was developed in consultation with COPFS who identified this as a useful
amendment to current solemn criminal procedure in terms of efficient management of cases to be
tried in the High Court. As this change relates to solemn procedure it was not a specific
recommendation of the McInnes report (and not, therefore, part of the consultation process on
that report). It is however in keeping with the policy objective of ensuring consistency between
procedures in different levels of criminal court where possible.
Alternative approaches
161. There are limited ways in which to achieve this policy objective. The alternative would
be to do nothing, and maintain a procedure which does not achieve the most efficient use of
court time and prosecution resources in that the Crown cannot apply for extension of the 11
month time period until after service of the indictment.
CRIMINAL PROCEEDINGS – DEALING WITH HIGH VOLUMES OF CUSTODY
CASES IN ANOTHER SHERIFFDOM IN EXCEPTIONAL CIRCUMSTANCES
Policy Objectives
162. To ensure that courts can continue to deal effectively with custody cases in circumstances
where an unusually high level of business is faced by a particular sheriffdom.
Key Information
163. Under the existing law, if a large number of people were arrested in one area and detained
in custody pending a court appearance, the first calling of every custody case would need to take
place on the next court day in a court in that sheriffdom. This may place the courts in that
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sheriffdom under particular strain if, for example, there had been a large or high profile event in
a particular area that led to a number of arrests at one time.
164. The Bill provides (by insertion of new sections 34A and 137C into the 1995 Act) that,
where it is anticipated there will be large numbers of custody cases, the prosecutor may apply to
the sheriff principal for an order which, if granted, would allow some or all of those custody
cases to be taken at a sheriff court outwith the sheriffdom, spreading the temporary high volume
of cases more evenly. Once raised the proceedings could continue in that court or may be
transferred back to the original sheriff court in whose jurisdiction the alleged offence occurred.
Consultation
165. This change was developed in consultation with the sheriffs principal at their suggestion.
Although not a specific recommendation of the McInnes report (and not, therefore, part of the
consultation process on that report) it will provide a useful degree of additional flexibility to
ensure that the courts continue to operate effectively even when faced with particularly
challenging situations.
Alternative Approaches
166. The alternative approach would be to maintain the position whereby all custody cases
must be dealt with in the sheriffdom where the alleged offence took place. In the vast majority
of cases this will continue to be the sensible approach hence the fact that this provision makes an
exception to deal only with particular instances where the prosecutor requests that an order be
made and the sheriffs principal concerned agree. This balances the desire to deal with criminal
business in the locality it affects with the importance of effectively managing court business
where there is an unusually high level of business.
CRIMINAL PROCEEDINGS – SPECIAL MEASURE OF TAKING EVIDENCE BY A
COMMISSIONER IN RELATION TO VULNERABLE WITNESSES
Policy Objectives
167. To amend the law relating to the special measure of taking evidence by a commissioner
in relation to vulnerable witnesses to ensure that such evidence can be treated appropriately in
any court hearing.
Key Information
168. Section 271I of the 1995 Act, as inserted by section 1 of the Vulnerable Witnesses
(Scotland) Act 2004, provides for the special measure of taking evidence by a commissioner.
This measure was commenced for certain limited purposes, in respect of child witnesses in High
Court and sheriff court solemn cases from 30 November 2005 and in Children’s Hearings court
proceedings. It is one of several special measures designed to help vulnerable witnesses give
their evidence. Certain of these measures are automatically available if a witness is under 16,
and others, such as taking evidence by a commissioner, are also available at the discretion of the
court in certain other circumstances prescribed by the Act. It is intended that the availability of
the special measures will be extended to adult vulnerable witnesses in High Court and sheriff
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court solemn cases from 1 April 2006 and in Children’s Hearings court proceedings and to all
vulnerable witnesses in sheriff court summary cases in 2007. Evidence taken by a commissioner
as a special measure involves proceedings being conducted before a commissioner, normally
prior to the start of a trial. The evidence of the vulnerable witness is taken in full (covering
examination, cross-examination and re-examination).
169.

In outline, the legislation requires that, if the use of this special measure is granted:
•

the court shall appoint a commissioner;

•

the commission proceedings shall be video-recorded;

•

the accused shall not routinely be present;

•

but the accused will be entitled to watch and hear the commission proceedings as
they are taking place;

•

the recorded evidence shall be received in evidence without the need to be sworn to
by the witness at any subsequent proceedings.

170. A difficulty with the operation of this special measure, in certain circumstances, has been
identified. Currently, there are prohibitions on an accused person conducting their own defence
(in sections 288C to 288F of the 1995 Act) and restrictions on evidence relating to a witness’
sexual history and character (at section 274 of the 1995 Act). Both apply during the trial. The
intention is that these should also apply to commissioner proceedings. However, in the course of
implementing section 271I advice has been received to the effect that the process of taking
evidence by a commissioner does not form part of a trial, with the result that none of the
protections under sections 288C to 288F or 274 of the 1995 Act apply to the provisions under
section 271I.
171. As a result the vulnerable witness could be more traumatised by the experience of giving
evidence using this special measure than they would be if they were to give evidence in the
normal way at a trial. This would be contrary to the intention of the legislation.
172. The Bill makes provision to clarify that a witness can give evidence to a commissioner by
way of a live TV link. It also ensures that the following protections, currently available in a trial,
are also available when the special measure of taking evidence by a commissioner is used:
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•

restrictions on evidence and questioning in certain cases involving sexual offences as
provided for by section 274 of the 1995 Act;

•

prohibition on the accused from personally conducting his own defence in certain
sexual offence cases as provided for in section 288C (2) and (4) of the 1995 Act;

•

the requirement of the court to appoint a solicitor under section 288D of the 1995 Act
where the court is not satisfied that the accused intends to instruct a solicitor himself
in sexual offence cases as set out in section 288C;

•

prohibition on the accused from personally conducting their own defence in certain
cases involving child witnesses under 12 as provided for in section 288E of the 1995
Act;
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•

prohibition on the accused from personally conducting their own defence in other
cases involving vulnerable witnesses as provided for in section 288F of the 1995 Act.

Consultation
173. There has been no public consultation on the proposed change. This is because the
original policy intention in the Vulnerable Witnesses (Scotland) Act 2004 was that witnesses
using this special measure should be entitled to the protections discussed above as they would be
if they were giving evidence at the trial. However, the Crown Office and Procurator Fiscal
Service, the Scottish Children’s Reporters Administration, the Scottish Court Service, the Law
Society of Scotland, the Lord President’s Private Office and a number of voluntary organisations
have all been involved in assisting with the development of the policy in this regard.
Alternative Approaches
174. Other than a change to the legislation no alternative approach to remedy this situation is
available.
CRIMINAL PROCEEDINGS – TAKING EVIDENCE BY A COMMISSIONER
GENERALLY
Policy Objectives
175. To amend the law relating to the procedure governing the taking of evidence by a
commissioner, to ensure that such evidence can be treated appropriately in any court hearing
Key Information
176. The taking of evidence by commission in criminal proceedings is provided for generally
under section 272(1)(b) of the 1995 Act, which allows the prosecutor or defence in any
proceedings in the High Court or sheriff court to apply to take the evidence of a witness by a
commissioner. Such an application is competent where, by reason of being ill or infirm, the
witness is unable to attend the trial, or where a witness who is not ordinarily resident in the UK,
Channel Islands or Isle of Man is unlikely to be present in any of these places at the time of the
trial. This provision is entirely separate and distinct from that provided by Section 271I of the
1995 Act for the special measure of taking evidence by a commissioner.
177. On a strict interpretation of the 1995 Act, the view has been taken that certain protections
in the Act relating to sexual offence charges will not apply to proceedings where evidence is
taken by a commissioner under section 272. Notably, the prohibitions on an accused person
conducting his own case or defence at the trial (in section 288C), the requirement of the court to
appoint a solicitor (in section 288D) and the restrictions on evidence relating to sexual offences
(in section 274) are considered not to apply. The Bill makes provision to reverse that position,
ensuring that the protections mentioned above apply when evidence is taken by a commissioner.
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Consultation
178. There has been no public consultation on the proposed change. This is because the
original intention of the Act was that witnesses making use of this provision should be entitled to
the same protections discussed in this Memorandum as they would be if they were giving their
evidence in a trial.
Alternative Approaches
179. Other than a change to the legislation no alternative approach to remedy the situation is
possible.
CRIMINAL PROCEEDINGS – RECOVERY OF DOCUMENTS IN CRIMINAL CASES
Policy Objectives
180. In criminal cases documents may be recovered by a procedure known as “commission
and diligence” and by the granting of a production order. Currently it is only competent for
orders for commission and diligence to be granted by the High Court of Justiciary. The
existence and extent of a sheriff’s power to grant a production order is unclear. It is intended
that sheriffs should have the power to grant such orders. This will make better use of judicial
resources and will clarify the law in this regard. These new powers will apply in respect of all
solemn criminal proceedings in the sheriff court and summary criminal proceedings.
Key Information
181. At present, when documents which an accused requires for his defence are in the hands of
third parties the accused is entitled to ask the High Court to order their recovery. The process is
referred to as an application for “commission and diligence” in criminal proceedings. The only
court which has the power to grant this application is the High Court. This applies irrespective
of whether the accused is being tried under solemn procedure in the sheriff court or under
summary procedure in the sheriff or district court. Authority for this proposition comes from the
High Court cases of HMA v. Hasson 1971 S.L.T. 199; 1971 J.C. 35 and HMA v. Ashrif 1988
S.L.T. 567. In practice, this involves the raising of separate proceedings in the High Court to
recover evidence required for criminal proceedings in the sheriff and district courts. Of the
applications made for a commission and diligence in recent years it is estimated that some 44%
in 2003 and 52% in 2004 emanated from courts other than the High Court
182. In addition, where documents which an accused requires are in the hands of the Crown, it
appears that under the common law these can be recovered by means of a production order
(McLeod, Petitioner 1998 J.C. 67 refers). There is doubt as to whether sheriffs have the power
to grant production orders. Indeed, it is often the case that recovery of documents sought from
the Crown will, in fact, be sought by way of application for a commission and diligence to the
High Court.
183. The Bill provides that the sheriff court will have the power to grant orders for
commission and diligence and production orders. This power will apply in respect of all solemn
proceedings that have been commenced before that court; and, all summary proceedings that
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have been commenced before that court and any JP court in that sheriff court district. The Bill
also provides a right of appeal to the High Court against the decision of the sheriff in respect of
such orders. The High Court may quash, vary or uphold the sheriff’s decision on appeal. Under
the general power to make Acts of Adjournal, the High Court of Justiciary will be able to
prescribe the procedure to be followed in the sheriff court in any application for a commission
and diligence or a production order and in any appeal against the sheriff’s decision in that regard.
Consultation
184. This proposal was suggested by the former Lord Justice General and was the subject of
consultation with the Crown Office and Scottish Court Service. All those involved in this
process to date are of the view that allowing sheriffs to exercise this power would be a sensible
change that would avoid the need for all such orders to be granted by judges in the High Court.
Further consultation with the judiciary will be carried out in order to develop the detailed
implementation of this proposal.
Alternative approaches
185. An alternative approach would be to retain the status quo. The Scottish Ministers were
not in favour of this option as they had noted that sheriffs currently have the power to deal with
applications for a commission and diligence in civil proceedings before them and appear to deal
with such applications satisfactorily.
CRIMINAL
PROCEEDINGS
–
POWER
TO
EXCUSE
IRREGULARITIES AND TO MODIFY PROCEDURAL RULES

PROCEDURAL

Policy Objectives
186. There has been concern for some time about the fact that procedural errors in the
handling of criminal cases can have disproportionate consequences for one or more of the parties
in the case. It is considered that there is a need for a provision entitling the court to relieve any
party to a criminal case from the consequences of failure to comply with rules of criminal
procedure when this is in the interests of justice in the view of the court. The rules of criminal
procedure may be set out expressly in statute or may form part of common law. The court, the
prosecutor or the defence can make inadvertent errors in the application of these procedural
rules.
187. A well known rule of common law is the peremptory nature of trial diets and the fact that,
unless a diet is expressly called, adjourned or continued on the date of citation then the instance
falls. Non-observance of the rule is treated as involving a fundamental nullity requiring that any
conviction that follows thereon should be quashed. A recent case in which this rule was
discussed is Reynolds v Dyer11. In that case, the High Court held that failure to discharge a trial
diet meant that the instance fell, even where the accused had failed to appear at a preliminary
diet and a warrant for his arrest had been granted.

11

2002 SLT 295
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188. This decision led to emergency legislation in the form of the Criminal Procedure
Amendment (Scotland) Act 2002 (“the 2002 Act”), in which section 150 of the 1995 Act was
amended on a retrospective basis to provide that the grant of a warrant to apprehend at an
intermediate diet would have the effect of discharging the trial diet, subject to any order to
different effect made by the court.
189. The policy objective is to give the courts discretion to excuse a procedural irregularity by
any party to a case where they consider it in the interests of justice to do so.
Key Information
190. Currently there is no general, overarching provision in the 1995 Act that allows the court
to relieve any party to a criminal case from failure to comply with the procedural requirements of
the 1995 Act, or the requirements of common law.
191. The Bill gives the court a discretionary power to excuse any party to a criminal case from
the consequences of a procedural irregularity in both solemn and summary proceedings. The
court will have to consider the circumstances of the case and whether excusal would be in the
interests of justice - there will be no automatic excusal when a mistake is made. The effect of
this power will be limited to cases where there has been a mistake or oversight. It will apply
only to rules of criminal procedure, not to rules relating to the obtaining, admissibility and
sufficiency of evidence.
192. In addition, the proposed provision will specifically exclude from its scope the power to
excuse failure to commence proceedings within a statutory time limit or to comply with a
custodial time limit. There is already statute and case law which details the circumstances in
which such time limits may be extended.
Consultation
193. During the debate on the 2002 Act, a number of MSPs called for a change to the system
to ensure that flaws in the application of the technical, procedural law are not allowed to overturn
the manifest purpose of the substantive criminal law. In response to this, the Solicitor General
expressed the view that, in the future there should be provision that will not allow technicalities,
which the public cannot understand, to result in an acquittal in a criminal case.
194. The current policy was developed in consultation with COPFS who identified this as an
amendment to current procedure that would further the aims of summary justice reform. This
was not a specific recommendation of the McInnes report (and not, therefore, part of the
consultation process on that report). However the proposed change is in keeping with the policy
objective of ensuring that courts can deal effectively with business in the interests of justice.Alternative approaches
195. There are limited ways in which to achieve this policy objective and the proposed
provision in the 1995 Act will give the courts the power to excuse procedural irregularities. The
alternative is to leave the law as it currently stands and maintain a situation where procedural
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technicalities can result in acquittals which are seemingly disproportionate in light of the whole
circumstances of a criminal case.
CRIMINAL PROCEEDINGS – BREACH OF A RESTRICTION OF LIBERTY ORDER
Policy Objectives
196. To ensure consistency in the evidential provisions concerning proof of breach of a post
conviction order.
Key Information
197. The 1995 Act sets out the procedure to be followed in respect of alleged breaches of
restriction of liberty orders (“ROLOs”). Section 245H(2) provides that where a certificated
statement detailing the presence or absence of an offender at a particular place and time is
produced at a hearing for a breach of a ROLO, this is deemed to be sufficient evidence to prove
that fact and therefore corroboration is not necessary. Where a certificated statement is not
produced at a breach of ROLO hearing, it appears that the normal rules of evidence apply when
establishing the breach and corroboration is required. In addition, certified statements can only
be used in connection with the remote monitoring of an offender. Other types of monitoring can
take place in terms of the provisions at section 245B of the 1995 Act - proof of breach of any
those requirements would also require corroboration.
198. Analogous provisions in the 1995 Act relating to probation orders, community service
orders and drug treatment and testing orders allow proof of breach of these orders to be
established by the evidence of one witness. The Bill amends the provisions of the 1995 Act to
bring ROLOs into line with other post conviction orders – allowing the evidence of one witness
to be sufficient as proof of breach of ROLOs in circumstances where a certified statement is not
produced to the court.
Consultation
199. This policy was developed in consultation with COPFS. Although not a specific
recommendation of the McInnes report (and not, therefore, part of the consultation process on
that report) it is in keeping with the policy objective of improving consistency in the law as it
relates to post conviction orders.
Alternative approaches
200. There are limited ways in which to achieve this policy objective. A relatively minor
legislative amendment achieves the desired consistency with other similar procedures in the
1995 Act. The alternative would be to do nothing, and maintain an unnecessary requirement that
breach of a ROLO must be established by corroborated evidence, in light of the fact that breach
of a ROLO is not a criminal offence. This does not achieve the most efficient use of court or
witness time, or prosecution resources.
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CRIMINAL PROCEEDINGS – BREACH OF PROBATION AND COMMUNITY
SERVICE ORDERS
Policy Objectives
201. To ensure that offenders are given due notice of any alleged breach of a probation or
community service order.
Key Information
202. Under the current legislation (Sections 232 and 239 of the 1995 Act) the court may issue
a warrant to either apprehend or cite an offender to a court hearing where it appears that the
offender is in breach of a probation or community service order. When it appears that an
offender is in breach, a report will be produced as the means of providing the necessary
information to enable the court to assess whether or not the offender has failed to comply with
any requirement of the order. At present there is no requirement to serve this report on the
offender.
203. The Bill makes provision establishing that (firstly) a written report will be prepared
detailing the basis of the alleged breach and that (secondly) at the same time as the report is sent
to the court, it will also be served on the offender subject to the order. It is proposed that service
of the report should be effected in the same manner as that for a summary complaint under
section 141 of the 1995 Act.
Consultation
204. This policy was developed in consultation with COPFS who identified this as an
amendment to current procedure that would ensure that the offender is better informed of the
circumstances of any alleged breach. In some cases this may lead to earlier acceptance of the
breach by the offender, resulting in a consequent saving in court and witness time. This was not a
specific recommendation of the McInnes report (and not, therefore, part of the consultation
process on that report).
Alternative approaches
205. There are limited ways in which to achieve this policy objective. A relatively minor
legislative amendment achieves the objective of service of the alleged basis of breach on the
offender. The alternative would be to do nothing, and maintain a procedure which does not
achieve the most efficient process for dealing with apparent breaches of these orders, or use of
court and witness time.
CHANGES TO THE SENTENCING POWERS OF THE SUMMARY COURTS
Policy Objectives
206. The Executive believes that professional sheriffs should be able to deal with a wider
range of cases under summary procedure than they are currently entitled to, including some that
would attract a higher penalty. An increase in the maximum sentence that can be imposed in
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summary cases will allow more cases to be dealt with under summary procedure. The most
serious matters will, however, continue to be dealt with under solemn procedure in the sheriff
courts and the High Court.
Key Information
207. The ordinary sentencing power of the sheriff, in common law cases, when sitting as a
court of summary jurisdiction is currently limited to three months imprisonment or detention.
Where the accused is convicted of a second or subsequent offence inferring dishonest
appropriation of property (or an attempt thereat) or a second or subsequent offence inferring
personal violence the court may sentence the accused to a custodial sentence not exceeding six
months. The maximum fine which may be imposed for a common law offence and certain
statutory offences, “the prescribed sum” is currently set at £5000.
208. The Bill provides that the sentencing power of the sheriff when sitting summarily is
increased to a maximum custodial sentence of twelve months, irrespective of whether the
offence is a first or second/subsequent conviction. The Bill also increases the prescribed sum to
£10,000. The maximum amount of compensation that a sheriff can grant in respect of a
summary offence will also be increased to £10,000.
209. Statutory offences which are triable ‘either way’, that is summarily or on indictment, and
which have a maximum sentence on summary conviction of less than 12 months imprisonment,
will have that maximum increased to 12 months. The maximum penalty available in respect of
such offences when tried on indictment will remain unchanged. The Bill also makes provision to
increase the maximum custodial penalty available to the court in respect of 3 categories of
statutory offence which are triable summarily only, where the current maximum period of
imprisonment is less than 12 months imprisonment. These are:
•

section 6 of the Emergency Workers (Scotland) Act 2005 (relating to assaulting an
emergency worker – 9 month maximum at present);

•

the Police (Scotland) Act 1967 (assaulting a policeman – 9 month maximum at
present); and

•

s37(4)(b) of the Antisocial Behaviour (Scotland) Act 2004 (entering premises in
contravention of a closure order – at present, 3 month maximum for a first offence, 9
months for a second or subsequent offence).

The maximum penalty on summary conviction in respect of these offences will be increased to
12 months imprisonment to reflect the new common law maximum. Other than the provisions
mentioned above the maximum sentences for statutory offences that are triable only summarily
are unchanged.
210. The Bill also makes provision allowing the sentencing powers of the new JP court to be
increased by way of affirmative order. There are no immediate plans to increase the sentencing
powers of the JP court – but this power will allow such an increase to be effected quickly if it
subsequently proves to be desirable. This is in line with the Executive’s policy of creating
flexible court capacity to ensure that cases can be dealt with quickly and at the appropriate level.
The extent to which increases to the jurisdiction of the JP court can be made by order is limited
by the Bill to a period of 6 months imprisonment or a fine at level 5 on the standard scale
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(currently £5,000). Such an increase in sentencing powers could also be made for any district
court which had not yet come under the administration of the Scottish Court Service as part of
the phased process of court unification.
211. The Bill also extends the scope of situations in which the courts can grant a compensation
order in criminal cases. The present position is that courts can only impose compensation orders
– financial penalties which, when paid, are passed on to the victim – when there has been
personal injury, loss or damage caused by the offence. The McInnes committee recommended
that it should be competent for compensation to be awarded where the victim of offending
behaviour had been subjected to behaviour which was frightening, distressing or annoying or had
caused nuisance or anxiety.
212. The 1995 Act will be amended to provide that the court will be able to impose
compensation both where there has been personal injury, loss, or damage caused by the
offending behaviour, or where the behaviour has caused alarm or distress to the person at whom,
or at whose property, the offending behaviour was targeted. Prosecutors will be able to make
compensation offers as an alternative to prosecution in the same circumstances.
213. The Executive takes the view that an extension to the range of situations in which
compensation is payable reinforces the commitment to address the needs and concerns of
victims. In particular, by permitting compensation to be awarded where the victim of offending
behaviour has suffered upset, it will be possible for the court to order that a victim of criminal
behaviour is to be compensated by the offender for that upset.
Consultation
214. Chapter 7 of the McInnes report considered the sentencing powers of the sheriff under
summary procedure and recommended that these be increased. Those proposals were subject to
full and open public consultation in 2004. The majority of respondents to chapter 7 of the report
submitted views on only the wider issue of lay justice as opposed to the issue of sentencing
powers. However the view was expressed by a minority of respondents that an increase in the
maximum sentencing power of the sheriff sitting summarily would be acceptable for the reasons
given in the report. The Executive committed, in the Smarter Justice paper, to increase the
jurisdiction of the sheriff in summary cases as outlined above. The recommendation to extend
the scope of situations in which the courts can grant a compensation order in criminal cases was
made in chapter 11 of the McInnes report and was also accepted by Ministers in the Smarter
Justice paper.
215. The provision allowing increases to be made to the jurisdiction of the JP court in future
was not recommended in the McInnes report as it recommended abolition of justices of the
peace. However paragraph 48 of note of dissent to the report (which argued in favour of the
retention of JPs) suggested increasing JPs jurisdiction to 3 months imprisonment or a maximum
£5,000 fine. A large number of consultees supported the note of dissent and the provisions
outlined above providing a flexible power to increase the jurisdiction of the JP court reflect those
views. A number of consultees also suggested that justices of the peace should be given the
power to disqualify offenders from driving in all cases (rather than in ‘totting-up’ cases only, as
is currently the case). The Executive is attracted to that recommendation, but it will involve
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amendment of reserved legislation. Discussions will be taken forward with the UK Government
on this matter with a view to achieving this change.
Alternative Approaches
216. The McInnes Committee considered a number of different levels of maximum sentence
for the sheriff sitting in summary cases before concluding that a 12 month custodial maximum
and a £20,000 fine would be most suitable. The Bill provides for a £10,000 maximum as
opposed to the McInnes recommendation. Ministers acknowledged, in the Smarter Justice
paper, that an increase in the maximum fine level was necessary, but noted that the Sentencing
Commission for Scotland has been tasked with reviewing ‘the basis on which fines are set’. The
increase to a maximum of £10,000 represents an interim measure that may be subject to further
review following the report of the Sentencing Commission.
217. The scope of compensation orders could have been left untouched, even after the
introduction of compensation offers as an alternative to prosecution. This, however, would have
meant that those who are alarmed or distressed by offending behaviour could not be made the
beneficiaries of compensation.
218. The Executive carefully considered the recommendation of the McInnes committee that
compensation should be available to those who had been the victims of behaviour which caused
nuisance or annoyance, in addition to alarm or distress. The view was taken, however, that use
of the term “alarm or distress” adequately covered the types of offending behaviour that should
be targeted through an extended use of compensation orders and would further enhance the range
of disposals available to the courts and prosecutors to deal effectively with antisocial behaviour.
EXTENDING THE RANGE OF ALTERNATIVES TO PROSECUTION
Policy Objectives
219. It is important that the penalty imposed in respect of an offence is proportionate. It is
also important that court time is used effectively. A court intervention, which is a resource
intensive and often lengthy process, should only be used in cases where the severity of the
offence clearly requires it, the accusation is genuinely in dispute or where there are
circumstances relating to the offender (such as their previous record) that make a court disposal
appropriate. In cases of minor offending a quick, rigorously enforced and proportionate noncourt penalty is likely to be more effective in deterring reoffending. Such a penalty can also be
administered more efficiently ensuring that those cases requiring a court hearing can themselves
reach court with the minimum of delay.
220. In order to realise this policy the Executive intends to make alternatives to prosecution
more widely available, more flexible, and more robust. This should result in the removal from
courts of a further tranche of low-level offending. This in turn will ensure that court time is
focused on those matters which can only be dealt with by way of prosecution and those which
are in dispute. Delivering such an approach is a key element of the vision set out in the Smarter
Justice paper. That vision is of a summary justice system which is truly summary – in which the
courts are not spending valuable time dealing with business which need not be there, and in
which offending behaviour will be dealt with swiftly at the appropriate level.
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221. This section of the Memorandum covers changes that the Bill will make to alternatives to
prosecution. The main changes that will be introduced are:
•

An increase in the maximum level of fixed penalty that may be offered and the range
of offences for which such a penalty may be offered (previously this was limited to
offences triable in the district court but it will be extended to cover all offences
triable summarily)

•

Changes to the enforcement regime for outstanding conditional offers of fixed
penalty notices and the manner in which their acceptance can be disclosed in
subsequent proceedings involving the same accused; and

•

The introduction of two new forms of alternative to prosecution – the compensation
offer and the work order.

Further detail on each of these is provided below.
ALTERNATIVES TO PROSECUTION – INCREASE IN THE MAXIMUM LEVEL OF
CONDITIONAL OFFER OF A FIXED PENALTY (‘FISCAL FINE’)
Key Information
222. The current position is that procurators fiscal have the option of offering conditional offer
of a fixed penalty of up to £100 to an alleged offender in respect of any offence that may be tried
under summary procedure. Where these are accepted – by making payment of at least the first
instalment – the accused cannot be prosecuted, and no conviction is recorded. Where they are
not accepted, prosecution will generally ensue. This has the benefit of keeping low level
offending out of court where the alleged offender is willing to accept the offer of a fixed penalty.
223. The maximum level of fixed penalty has remained unchanged since 1996. The Bill
increases that maximum level to £500. This will mean that some matters which are currently
deemed appropriate for court prosecution only can now be the subject of alternatives where
appropriate. It is anticipated that, in the main, prosecutors will offer penalties of up to £200, but
the higher limit gives prosecutors greater flexibility to deal with offences which should attract a
higher penalty but may not require a court proceedings.
224. Currently, where a fixed penalty is offered, the recipient must take positive action to
accept it. If the recipient takes no action the offer is treated as if it had been rejected, and the
case is returned to the prosecutor for further action. This will generally result in prosecution.
However, many of these cases will result in a plea of guilty at the first stage and the imposition
of a fine as the penalty. This wastes court time, as well as that of the offender, and suggests that
many of those who take no action on receipt of a fixed penalty do so out of apathy, as opposed to
there being a significant dispute about the facts, or about guilt.
225. The Bill makes changes to the system of offering and accepting fixed penalties. Now,
where no action is taken in respect of the offer it will be treated as having been accepted.
Appropriate safeguards are maintained for those who do not wish to accept the offer. Under the
provisions, the recipient of an offer will take positive action if he or she wishes a hearing on the
case. Where the recipient does nothing, and the fixed penalty is deemed to have been accepted,
the penalty will then be treated as if it had been imposed by a court, enforceable and recoverable
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in largely the same way. It is, of course, essential that those who wish to exercise their right to
reject the offer and request a trial should be able to do that, and the offer document will make
that clear. Safeguards are also introduced to ensure that those who did not receive the offer are
able to have the penalty recalled.
226. Whilst the extension in use of alternatives to prosecution will deliver greater efficiency in
courts, these alternatives will not be a “soft option”. Swifter punishment will ensure that there is
less of a gap between the commission of an offence and the imposition of the penalty. In
deciding to make an offer of an alternative to prosecution the Procurator Fiscal will have
received a report of a crime, and will have decided that it is appropriate to take action in relation
to that report.
227. To reinforce the position of these alternatives in the criminal justice system the Bill
introduces an important change to the way in which accepted conditional offers of fixed
penalties are treated if the individual who accepted the fine is subsequently convicted of a further
offence. Although they will still not be regarded as convictions, the Procurator Fiscal will be
able to make known to the court that the offender has previously accepted a conditional offer of a
fixed penalty notice in respect of an alleged offence. This is in the same manner as previous
convictions are laid before a court before it determines sentence. Only fixed penalty offers
accepted within a period of two years of the date of a subsequent conviction could be laid before
the court in this manner – after that time they would be ‘spent’.
228. These provisions mean that, in the event of a further conviction, the sentencing court will
be able to select the appropriate sentence with all potentially relevant information about the
offender’s previous conduct at its disposal, further integrating conditional offers of a fixed
penalty notice into the summary justice system as a speedy and effective penalty that will play a
part in reducing reoffending.
229. Provision is also made in the Bill to the effect that, where an individual refuses the offer
of a fixed penalty and is subsequently convicted for the offence which was the subject of the
offer, the court can be made aware of the fact that a fixed penalty was initially offered but
refused.
230. The operation of time-bar can operate as a potential disincentive to the use of fixed
penalties for some statutory offences – by the time the offer has been made, considered, and
rejected, it can sometimes be difficult to bring a prosecution within the time limits. As a result
the prosecutor often chooses to call the case in court rather than offering a fixed penalty in order
to ensure that the case is disposed of in the available time limits. This results in a number of
cases making it to court that could otherwise have been effectively disposed of by way of a fixed
penalty. Many statutory offences are crimes at the lower end of the scale which are otherwise
appropriate for the use of fixed penalties. To deal with this the Bill provides that the period while
a fixed penalty offer is outstanding should be disregarded for the purposes of reckoning whether
a case is time-barred.
231. These major changes to the level and operation of conditional offers of a fixed penalty
notice will need to be understood and effectively implemented by Procurators Fiscal across
Scotland. Work is already under way within the Crown Office and Procurator Fiscal Service to
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ensure that all prosecutors are made aware of these important changes and are fully equipped to
use the new provisions consistently and effectively. The Lord Advocate will produce revised
guidelines for prosecutors to take account of the proposed changes.
Consultation
232. Chapter 11 of the McInnes report made a series of recommendations relating to fixed
penalties. Those proposals were subject to full and open public consultation in 2004. A number
of consultees expressed concern in relation to these recommendations – some of those concerns
are considered further below. The Executive committed, in the Smarter Justice paper, to
implement the recommendations in relation to conditional offers of fixed penalty notices as
outlined above.
233. It was considered important to test the assumptions made in the McInnes report about the
amount of business which could be taken out of court by a change in the level of a conditional
offer of a fixed penalty, and by the introduction of other alternatives to prosecution. The Crown
Office has carried out modelling exercises which confirmed that there was considerable scope to
extend the use of alternatives to prosecution, and that this in turn would ease the burden on the
court system, allowing it to deal with cases more quickly.
Alternative approaches
234. In relation to the maximum level of the conditional offer of a fixed penalty notice, it
would have been possible to leave the limit unchanged. However, the limit has not been raised,
even to take account of inflation, since 1996. The view was taken that an increase would reflect
the passage of time since then and would give prosecutors increased flexibility to offer
alternatives in an increased number of appropriate cases. And appropriate use of alternatives is
an essential part of the overarching aims of improving efficiency and imposing appropriate
penalties in the summary justice system – taking out of courts cases which need not be there,
freeing up courts to deal with cases which require judicial attention.
235. Having decided that an increase in the fixed penalty level was appropriate, the next issue
to be decided was what the maximum limit should be. An increase to £200 was considered, but
the view was taken that an increase to £500 would allow prosecutors more flexibility. Although
it is unlikely that the £500 level will be frequently used it allows, for example, straightforward
regulatory breaches by companies where guilt is admitted and the matter is not in dispute, to be
disposed of without occupying the courts.
236. It would also have been possible to change the maximum fine level whilst leaving the
present system of enforcement unchanged. However, this would have had a limited impact as
one of the existing difficulties with enforcement of fixed penalties is the lack of enforcement
remedies available if the first instalment of the fine is paid and subsequent payments are not.
Also, in a number cases where the offer is not taken up and the case calls in court as a result,
often a plea of guilty will be given. This is an inefficient process to deal with cases which are
not in dispute. The Executive is of the view that a change to the system will help to relieve the
burden on summary courts.
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237. It would also be possible to increase the use of alternatives to prosecution by the means
outlined above, whilst maintaining the current position permitting disclosure of previous
convictions only to courts on a subsequent conviction for another offence. However, allowing
conditional offers of a fixed penalty notice to be considered in subsequent court cases will dispel
the notion that they are a soft option, or exist apart from the rest of the criminal justice system. It
will also ensure that the courts have as much information as possible before them regarding past
conduct when reaching a decision in respect of a subsequent conviction.
238. A number of respondents to the McInnes report expressed concern that disclosure of
accepted conditional offer of a fixed penalty notice following conviction for a subsequent
offence might remove an important incentive to the offender to accept the offer. The perception
might arise that accepted alternatives to prosecution will be seen as equivalent to convictions.
The view of the Executive is that disclosure of accepted alternatives in these circumstances
should be competent but proportionate, and should balance recognition of offending behaviour
against the fact that prosecution in court was not deemed necessary and that the accused has not
in fact been convicted. That is why prosecutors will be allowed to refer to accepted alternatives,
but the period during which they can do so will be limited to two years following acceptance.
This is considered to be a fair and proportionate position.
ALTERNATIVES TO PROSECUTION – INTRODUCTION OF COMPENSATION
OFFERS AND WORK ORDERS
Key Information
239. As part of the package of strengthening the options available to prosecutors to deal with
appropriate cases out of court the Bill will introduce two new alternatives to prosecution.
240. The McInnes report noted that many cases which were otherwise suitable for the offer of
an alternative to prosecution were prosecuted in court because of the possibility of a
compensation order being made by the court. Prosecutors do not presently have the power to
make or offer such orders. The report proposed the introduction of a procurator fiscal
“compensation offer” (referred to as a ‘fiscal compensation order’ in the report). The Executive
has accepted this suggestion. It is intended that the ‘FCO’ can be offered instead of or in
combination with a fixed penalty, and will operate in the same way. However, on payment the
money would be remitted to the victim of the offence, in the same way as a court-imposed
compensation order. Prosecutors would have the option of offering a FCO in any circumstance
where a case could competently be tried summarily and the court might impose a compensation
order on conviction. The maximum FCO will be £5000. This will give prosecutors considerable
flexibility in the use of this alternative.
241. The second new alternative to be introduced is the Work Order (WO). The prosecutor
will be given the option of offering an alleged offender a period of community-based reparatory
work as an alternative to prosecution. Completion of the order would discharge the right to
prosecute the accused for the offence, in like manner to acceptance of a financial alternative to
prosecution. No conviction would be recorded against the accused. This alternative will, for the
first time, give the prosecutor the power to offer an alternative to prosecution where a court
hearing does not appear to be necessary and a financial penalty would not be appropriate. In this
respect it will contribute further to the goal that only cases genuinely requiring a court
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appearance should call in court. It will also allow the prosecutor to suggest a community based
penalty where the nature of the alleged offence in question makes such a disposable more
appropriate than a financial penalty.
242. As the introduction of the WO represents a new addition to the powers of the prosecutor
Ministers intend to pilot its operation in one or more areas and evaluate that pilot fully in
advance of any decision being taken on a wider roll-out. Pilot sites are yet to be identified and
the Executive will consult further with appropriate organisations on how best to develop the
Work Order.
243. The provisions in relation to disclosure of an alternative to prosecution in subsequent
proceedings against an individual and the suspension of the period of time-bar in relation to a
statutory offences whilst the offer of an alternative is outstanding (described in the section on
fixed penalties above) will also apply to FCO and WO. The provisions applying to work orders
in this regard are tailored to reflect the fact that the work order must be completed before
prosecution for the alleged offence will be prevented.
Consultation
244. Chapter 11 of the McInnes report recommended the creation of FCOs. Those proposals
were subject to full and open public consultation in 2004. Most consultees who made their
opinion known on this issue were in favour of their introduction, subject to a number of caveats.
In particular a number of consultees felt that a maximum limit should be placed on the value of
compensation offer that a prosecutor could make (the McInnes report recommended no such
limit). On the basis of those comments a £5,000 limit is provided for in the Bill.
245. The Executive announced the proposal to pilot the WO (referred to at that point as the
‘Community Fiscal Fine’ in the Smarter Justice paper). Further consultation with the
appropriate organisations will take place as part of the process of developing the WO.
Alternative approaches
246. These provisions will allow prosecutors to take early action in respect of appropriate
cases in a wider range of circumstances. The alternative would be to maintain the status quo –
but this would not build the flexibility into the system that these options do, which should be of
benefit to victims (speedy and appropriate resolution of cases); the court system (cases which do
not need to be taken to court are removed from that process – reducing the backlog of serious
cases faced by the court and saving public resources); and even the accused – speedy resolution
maintains the link between an offence and the penalty and this wider range of penalties should
ensure that the punishment imposed reflects the nature of the crime. These options contribute to
the overall goal of criminal penalties – to deter offending in the first place and reoffending where
an individual needs to be punished.
247. Having decided to introduce the FCO, the main issue to be considered was the upper
limit. The McInnes report proposed introducing an unlimited FCO but, for the reasons given
above, that option was ruled out. The upper limit could have been pegged more closely to the
fixed penalty. That was considered to be unduly restrictive. It is recognised that minor
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offending can sometimes cause significant damage, and where the alleged offender is willing to
make good that damage without the need for court intervention that may be the best result for all
parties. The limit provides prosecutors with the flexibility to deal with cases by the offer of a
relatively high level of compensation, where it is considered that this would result in a just
outcome.
COLLECTION AND ENFORCEMENT OF CRIMINAL FINES AND PENALTIES
Policy Objectives
248. The fine is the most widely used disposal in the criminal justice system in Scotland, with
over 60% of convictions involving the imposition of a fine following sentence. It is often the
most appropriate penalty to use in minor cases – as it is quick, simple to administer and penalises
the offender appropriately without unduly disrupting those aspects of his or her daily life (such
as family connections and employment) which are most likely to prevent further offending.
Provided it is effectively collected and, where default occurs, enforced, it is one of the most
appropriate disposals for summary cases.
249. Scotland’s record on fine enforcement in recent years compares well with that across the
rest of the UK. In 2002/03, the fines enforcement function of sheriff courts - which has the
responsibility of collecting financial penalties imposed in sheriff courts and the High Court successfully collected £11.610m in financial penalties. In 2003/04, they successfully collected
£14.534m in financial penalties. Only £220,000 in sheriff and High Court fines were written off
in 2003/04 – representing only 1.5% of the amount successfully collected. But further
improvement in collection and, particularly, enforcement is possible – this Bill makes provision
in that regard.
250. Plans for more effective arrangements for the enforcement of fines and financial penalties
(including court imposed fines, compensation orders, conditional offers and fixed penalty
notices) were announced in March 2005 in the Smarter Justice paper. These proposals build on
the work of the McInnes Committee, and subsequent consultation on its recommendations. The
overarching policy objective of this package of reform is to maintain the credibility of fines and
financial penalties, and to make it clear to those who play the system that they will be actively
pursued if they do not pay.
251.

The McInnes report concluded that the present enforcement system:
‘while successful in collecting and accounting for payments which are made, fails to
secure prompt payment of sums which those fined are unwilling to pay and does not cope
well with those who genuinely cannot pay.’

252. The Committee noted that the current system placed responsibility for enforcement
largely in the hands of the police and the courts. They concluded that the fines enforcement
process should be redesigned to free up police officers to keep our communities safer. They also
took the view that the enforcement process should, wherever possible, be dealt with
administratively and thus reduce the involvement of the judiciary with consequential savings of
court time. The Committee were also of the view that where a court determined that a fine was
the most appropriate punishment, rigorous steps should be taken to ensure that the fine itself is
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enforced. It was recognised that in the existing system fine defaulters are often called back to
court to explain why they have not paid and are often given more time to pay, but no further
incentive to pay or enforcement mechanism is applied. The Committee examined enforcement
in other jurisdictions and noted that a common feature had been to shift the balance between
what has to be done judicially and what could be done administratively.
253. It was also clear to the Committee that the operation of different collection and
enforcement policies by local authorities and the Scottish Court Service (referred to below as
“SCS”) resulted in widely varying methods of payment and enforcement nationally. They were
clear in their view that a new approach to fines enforcement was required and that the most
significant change that would pave the way for improved consistency of collection and
enforcement would be unification of the administration of summary criminal courts.
254.

The main drivers behind the Committee’s proposals were:
•

to ensure that the fine remains a credible penalty in the summary justice system;

•

to reduce the amount of police and court time engaged in enforcement proceedings;

•

to ensure consistency of enforcement - crucial if the credibility of the fine as a
penalty was to be maintained; and

•

to make effective use of a range of possible administrative methods of collection equipping those charged with collecting fines with the tools to do the job.

255. The Smarter Justice paper emphasised the importance, as part of the commitment to
reduce reoffending, of developing a collection and enforcement regime that maintains and builds
credibility in the fine. This will be achieved by changes to the structure and the processes for
collection and enforcement of fines and financial penalties, and by extending the enforcement
options available for use against those who do not pay.
Key Information
256. As unification of the administration of the summary criminal courts proceeds on a
sheriffdom by sheriffdom basis, SCS will become responsible for collection and enforcement of
all court fines, conditional offers of fixed penalty notices and registered fines in that sheriffdom.
This will ensure that enforcement remains within the overall control of the courts whilst
providing the centralised consistency sought by the McInnes Committee coupled with local
management and payment facilities.
257. Local authorities will not have a role in the collection and enforcement of fines imposed
by the JP court. This reflects the fact that local authorities will no longer be responsible for
administering those courts. District court clerks will retain their current role in the collection and
enforcement of district court fines and other financial penalties until unification is phased in, at
which point the responsibility will transfer to SCS.
258. The Bill makes provision for the creation of a new officer known as a Fines Enforcement
Officer (FEO) who will have specified powers in respect of court-imposed fines as well as
conditional offers of a fixed penalty notice, compensation orders and other fixed penalties which
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are enforced by the court. SCS will determine the number of such officers required depending on
the workload of a particular court and the FEO will be an officer of SCS, fully trained for that
role.
259. The principal role of the FEO will be to collect and enforce fines more effectively
through active management of outstanding fines – considering the full circumstances of both the
offender and the fine in question. They will support those who want to pay or are struggling to
pay, providing information and advice to offenders as regards payment of relevant penalties, but
will have statutory powers to enforce payment against those who could pay but choose not to.
Their involvement is intended to minimise the use of prison sentences as a punishment for fine
default by ensuring that defaulters do not end up in prison merely as a result of their inactivity.
260. In future when a court grants time to pay for a fine in an area where FEOs have been
appointed, it will also make an ‘enforcement order’ in respect of that fine. This effectively
transfers responsibility for collection of the fine to the FEO and at the same time enables the
FEO to take certain forms of enforcement action in appropriate circumstances. While an
enforcement order is in effect the court will not be able to imprison an offender for fine default.
Through communication with the offender and regular updates as to outstanding balances and
the level of payment due, the FEO will seek payment of the fine without using any further
powers. S/he will have the power, at the request of the offender, to increase the time to pay in
respect of a fine or to lower the level of regular instalments to be paid – and would use these
powers where there had been a change in the circumstances of the offender or if it was felt that
such a change would ultimately facilitate repayment. Many cases currently calling in means
courts result in such a variation in the level of instalments to be paid, which is, essentially, a
function which could be carried out administratively.
261. Offenders would be made aware of the powers of the FEO from the outset, in order to
encourage payment without the necessity of enforcement action. If an offender was persistently
uncooperative the FEO would be entitled to exercise one or more enforcement powers in an
attempt to collect the outstanding income:
•

power to make a request to the court which imposed the fine for a deduction to be
made from the offender’s benefits;

•

power to arrest earnings if the offender is employed or to arrest monies from the
offender’s bank or building society account for the specific purpose of recovering the
fine;

•

power to make a seizure a vehicle belonging to the offender. The vehicle could
ultimately be sold to discharge the outstanding fine (although that would require an
order of the court);

•

if none of the above options proves to be appropriate or effective the FEO can refer
the case back to the court, with a report as to the circumstances of the case. The
court will take account of the FEOs recommendations but is not obliged to follow
them. The court would be able to take whatever action it saw fit – including
imposing a supervised attendance order or imprisonment in default of the fine,
although it is hoped that will be a last resort.
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262. The offender will be able to seek a review of the actions of the FEO by the court if such
actions are deemed to be unreasonable. This is a necessary safeguard which will mean that some
fines cases do come back to court – but the number will be much lower than under the current
system where every variation or piece of enforcement action follows upon appearance at a means
court.
263. The provisions of the Bill will allow FEOs to be appointed and give them the powers
outlined above. Detailed introduction of FEOs across the country will be a major task, led by
SCS. The introduction of some of the FEOs functions may be piloted in the first instance, in
order to ensure they can be effectively implemented across the country. The Bill also makes
provision for regulations to be made in relation to further functions for the FEO, ensuring
flexibility should their role or function need to be changed in the future. FEOs will not be
introduced in the JP court (currently district court) until unification of the summary courts has
taken place in a particular sheriffdom and, as a result, the SCS is responsible for the collection
and enforcement of all fines in that area.
Consultation
264. Chapter 32 of the McInnes report made a series of recommendations relating to fines
enforcement. Those proposals were subject to full and open public consultation in 2004. Onehundred-and-thirty-three respondents to the consultation offered comments on one or more
aspect of fines enforcement. The majority of respondents felt that the current system of
enforcement lacked credibility amongst the general public and offenders. Consequently they
agreed that reform was necessary. The majority welcomed the Committee’s aim of reducing the
resources devoted by the judiciary and the police to fines enforcement and agreed with the
Committee that, once a fine had been imposed, there was little need for the court to have a
continuing role in its enforcement. There was also strong support for the proposition that
collection and enforcement should properly lie with local court staff, rather than being
transferred to a separate agency (one of the recommendations made by the McInnes Committee).
There was a clear message that fines should, as far as possible, be enforced administratively
rather than judicially.
265. Views were mixed regarding the Committee’s recommendation that imprisonment be
abolished as the ultimate sanction for non-payment of a fine, with many believing that the
majority of offenders only paid their fines in the end because of this threat. Others disagreed,
arguing that some offenders preferred the short spell in prison to payment and knew how to ‘play
the system’. The Executive committed, in the Smarter Justice paper, to develop enhanced
administrative arrangements for the enforcement of fines – the provisions of this Bill deliver this
Commitment.
Alternative approaches
266. An alternative approach considered was to create a separate agency to enforce payment of
fines and financial penalties, as recommended by the McInnes Committee. There was
considerable opposition to this recommendation, with respondents favouring an approach which
builds on and improves existing arrangements, by, for example, use of dedicated fines
enforcement staff. Ministers concluded in the Smarter Justice paper that there was no clear
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business need for a separate agency as the benefits attributed to such an organisation could be
realised within a unified courts administration.
A UNIFIED COURTS ADMINISTRATION
Policy Objectives
267. The effective operation of Scotland’s courts is essential if they are to play their part in
reducing reoffending. A number of the detailed procedural provisions covered earlier in this
Memorandum will improve the process by which court cases are handled. The provisions in
relation to unifying the courts administration will deliver improvements in the structure of the
court system, allowing cases to be handled as effectively as possible in future. Unification of the
administration of the summary criminal courts, which deal with 96% of all criminal court cases,
is an important step in delivering an efficient and effective summary justice system. It will be
achieved by giving the Scottish Court Service (referred to below as “SCS”), an Executive
Agency of the Scottish Executive Justice Department, responsibility for the administration of all
courts.
Key Information
268. Unification will ensure there is a consistent approach to courts management by an agency
which has that task as its top priority. It will create a single, clearly identifiable agency
responsible for the administration of all courts - making it easier for criminal justice agencies to
work effectively together in local criminal justice boards to deliver improvements in the handling
of summary cases. This approach will facilitate the delivery of change in partnership with the
other main criminal justice agencies - change that will ultimately deliver improvements in speed,
efficiency and the effectiveness of justice delivered at the local level and central to realising the
goals set out in the Criminal Justice Plan.
269.

The potential benefits of unification are:
•

consistent planning and delivery of good quality court services across Scotland by a
single service provider – SCS;

•

a single set of procedures and a single IT system;

•

a system whose organisation is more transparent and more accountable;

•

increased flexibility in the use of court resources, including court buildings and staff;

•

scope to implement improvements in practice quickly and effectively; and

•

facilitating more effective fine enforcement – less waste of police and court time.

270. Unification will bring the entire summary judiciary (sheriffs and justices of the peace)
within each sheriffdom under the responsibility of one individual - the sheriff principal. This will
allow the sheriff principal to apply the available judicial resources flexibly to meet need, and
provide the opportunity for a more consistent approach to be taken to the management of
summary business in each area.
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271. As stated in chapter 2 of the Smarter Justice paper the intention is to phase in unification
across Scotland, on a sheriffdom by sheriffdom basis. The responsibility for administering
district courts (currently administered by local authorities) will transfer to SCS on a phased basis
as unification takes place in each sheriffdom. This approach is being adopted to allow change to
be managed more effectively; lessons to be learned and applied as unification is rolled out; and
local initiatives and solutions to be implemented to fit the needs of individual communities.
272. Unification of the first sheriffdom will not take place until the 2007/08 financial year. In
November 2005 Ministers announced, in principle, that the first sheriffdom to be unified would
be Lothian and Borders, to be followed by Grampian Highlands and Islands. This
announcement, which is subject to the passage of the provisions in this Bill, was made to enable
more detailed planning, consultation and joint work with stakeholders and others involved in the
court system to commence. That work is being taken forward by a SCS-led project team.
Planning and implementation teams have been established in both sheriffdoms. In drawing up a
timetable for unification in Scotland’s other four sheriffdoms, account will be taken of the
experience and lessons learned from the first two.
273. The Bill facilitates the creation of a unified summary court system with two tiers of
jurisdiction – the sheriff summary court and a lower tier summary court to be known as the
“justice of the peace court” or “JP court” (currently the district court). Once unification is
complete, all summary courts will be administered by SCS and the role of local authorities in
court administration will come to an end. The Bill imposes a general duty on the Scottish
Ministers to secure the adequate and efficient provision of the summary courts, and to provide
suitable and sufficient premises for the lower tier summary court. The territorial jurisdiction of
the JP court, following unification, will be based on the sheriff court district in which the court is
located. The Bill will make clear that a justice of the peace should be able to sit in any lower tier
summary court in the sheriffdom for which he/she holds a commission, although in practice they
will tend to sit in a particular local court.
274. Following unification, Scottish Ministers will also assume responsibility for the
appointment of legally qualified clerks for lower tier summary courts. The clerk of court will be
an employee of the SCS. The Bill makes provision to regulate the transfer of district court staff
from local authorities to SCS. The detailed arrangements relating to staffing, including staff
transfers, will require discussion and joint work between SCS, the local authorities concerned
and the trade unions – these discussions are already under way.
275. The general duties of the sheriff principal will be extended to include supervision of the
lower tier summary courts. Furthermore, the power of the sheriff principal to give directions
relating to the administration of summary court business will be extended to cover to lay justices
and officers engaged in the administration of the lower tier summary courts within the
sheriffdom.
276. The Bill will enable the Scottish Ministers to take ownership of district court buildings
(together with ancillary buildings necessary for the purposes of the court) where they consider
this appropriate for the purpose of administering the summary courts. The Scottish Ministers
will also be entitled to take ownership of a part or parts of a larger property currently used for
district court business, along with the necessary ancillary rights of use. The provisions will also
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entitle the Scottish Ministers to lease or license court accommodation from local authorities
where that would be appropriate. Detailed arrangements relating to court premises will be
developed as part of the phased unification process by local implementation teams.
Consultation
277. Chapter 5 of the McInnes report recommended the unification of summary criminal
courts. That recommendation was subject to full and open public consultation. One-hundredand-thirty-seven respondents to the consultation offered a view on this issue. Over two-thirds of
them were in favour of the creation of a unified court administration (subject to qualifications in
some cases). Some respondents simply agreed with the points made by the Committee whilst
others gave additional reasons as to why the court system should be unified, along the lines of
those outlined above. Some consultees were opposed to unification as they associated the
proposal with the proposal to abolish lay justice.
278. Plans to proceed with unification of the administration of the summary criminal courts
were announced in March 2005 in the Smarter Justice paper, which also announced that lay
justice would be retained and, as a result, the unified summary court would have two tiers – the
‘JP court’ and the sheriff court.
Alternative approaches
279. Consultees who opposed unification generally did not do so on the basis that the
Summary Justice Review Committee had wrongly diagnosed the problems. Many of these
responses acknowledged significant variations in the level of service provided by district courts
across Scotland, but they felt that another means of achieving common standards should be
sought rather than unification. One suggested alternative approach to achieve common standards
was the introduction of central guidelines and good practice guides within the existing district
court structure.
280. An efficient courts service is a prerequisite for an efficient summary justice system. Each
individual case needs to be managed as effectively as possible - but if we are serious about
improving the operation of the system we need to look at the structure of summary justice and
ask the basic question: ‘could this be done in a better way’? At present the administration of
Scotland’s summary courts is split between thirty of Scotland’s thirty-two local authorities
(responsible for district courts) and the SCS (responsible for sheriff courts).
281. Ministers are of the view that consistency and efficiency can best be increased by
providing unitary management of this specialised function and estate. Local authorities are key
partners in the reduction of anti-social behaviour. In the criminal justice context they play a vital
role as partners in reducing reoffending. Administering courts is not local authorities’ core role
and could be beneficially transferred, realising the benefits of a unified system whist allowing
local authorities to concentrate on their core criminal justice priorities. Whilst there will always
be a degree of variation in court administration across Scotland (reflecting differing local
circumstances and levels of business) a single point of oversight will provide a more consistent
approach to court management and a single clear point of accountability for the results delivered.
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REFORM OF ARRANGEMENTS FOR JUSTICES OF THE PEACE
Policy Objectives
282. The proposed changes are intended to ensure that lay justices (justices of the peace or
‘JPs’) are openly and fairly recruited in all parts of the country; fully trained for the job that they
have to do; and appraised regularly, with performance issues addressed. Public confidence in lay
justice should be reinforced as a result of these changes. The changes are intended to enhance the
capacity of justices of the peace to act as skilled, proactive judges in relation to less serious
crimes, managing cases effectively and selecting the right disposals for individual offenders.
Key Information
283. These policy objectives will be achieved by provisions in a number of separate but
interconnected areas. These are listed below.
Recruitment
284. The Bill allows Ministers, by order, to regulate the procedure for the appointment of lay
justices. Ministers’ policy intention, in making orders about the appointment of lay justices, is to
ensure that recruitment is carried out in a transparent, fair and consistent manner in all parts of
the country. In order to achieve this aim, orders will set out how justice of the peace advisory
committees (JPACs) will be established, and how the new JPACs will work with the Judicial
Appointments Board (JAB) to ensure that lay justice appointments are transparent and fair.
285. At present, there is one JPAC for each local authority area. Each JPAC is chaired by a
Lord Lieutenant. The recruitment methods used by each JPAC have in the past varied markedly
in different parts of the country. In future, there will be one JPAC for each sheriffdom, chaired
by the sheriff principal, who has overall responsibility for the speedy and efficient disposal of
business in the sheriffdom. Of the other members of the JPAC, it is likely that at least 50% of
them will be justices of the peace, and that there will be a requirement for there to be a minimum
number of members to who do not hold judicial office of any kind, and are not practicing
solicitors or advocates.
286. JPACs will agree protocols with the JAB setting out how they will recruit JPs in their
area. The protocols are likely to set out requirements for recruitment processes; these may relate
to public advertisement and a structured interview process, among other things. It is likely that
an assessor from the JAB will attend each part of the JPAC’s recruitment process, and will
submit a report on the recruitment process to the JAB. Final decisions on who will be appointed
as a JP, however, will be taken by the locally constituted JPACs in each sheriffdom chaired by
the sheriff principal.
Appointment
287. The Bill makes significant changes to the terms of appointment for JPs. At present, JPs
are appointed until the age of 70 (at which point they join the supplemental list and become
signing justices). They are appointed to a commission area which is their local authority area. In
future, JPs will be appointed to a sheriffdom-wide area for a period five years. A JP will be
eligible for reappointment at the end of each 5 year term until he/she reaches the age of 70.
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288. The change to JPs’ commission areas is intended to take account of the forthcoming
change to summary court administration as a result of the unification of the courts
administration. Scottish Court Service’s management structure is based around sheriffdoms, and
it is the sheriff principal in each sheriffdom who will have the ultimate responsibility for
ensuring the efficient disposal of business. The changes to JPs’ commission areas recognise the
fact that they will be managed within a structure based ultimately upon sheriffdoms. The
practical implications of this change are likely to be limited. Most JPs are likely to continue to sit
in the same local court as at present. In some areas, however, the change to a sheriffdom wide
commission area may allow for greater flexibility in how JPs are deployed.
289. JPs will in future receive five year appointments which are similar to those which apply
to part-time sheriffs. This is intended to ensure that there is an obvious and appropriate “break
point” at which JPs can leave office if they decide that they are no longer willing or able to
continue to perform their duties. The system also means that sheriffs principal can, in extreme
cases, recommend against the reappointment of a JP. There is, however, a presumption that JPs
will be reappointed if they so desire. As is the case with part-time sheriffs, this presumption
underpins judicial independence. There is no limit to the number of times that a JP can be
reappointed – they will, however, stop being a JP once they reach the age of 70.
290. At present, JPs are required to live within fifteen miles of the local authority area to
which they are appointed, although Scottish Ministers can waive this requirement if they see it as
being in the public interest to do so. In future, it will not be possible to appoint new JPs who do
not live in or within 15 miles of their sheriffdom. If a JP moves more than 15 miles outside the
sheriffdom to which they have been appointed during their term of appointment, then the sheriff
principal will have discretion as to whether to recommend against their reappointment at the end
of their five year appointment.
291. When JPs receive their new appointments, they will be asked to agree to certain terms of
appointment. These will be a commitment to undergo training; a commitment to meet the
business needs of their area; and a commitment to undergo appraisal. Failure to meet these terms
of appointment will be one of the grounds on which the sheriff principal can recommend against
their reappointment.
292. Provision is also made to allow a JP to be removed during their five year term of
appointment in extreme circumstances. A tribunal can be established, at the request of the local
sheriff principal, to investigate whether a JP is unfit for office on the grounds of inability, neglect
of duty, misbehaviour, inadequately performing the functions of a JP, or a failure to meet the
conditions of appointment. Any such tribunal will be appointed by the Lord President, and
chaired by a sheriff principal from outside the sheriffdom where the JP serves. This tribunal
differs from the existing provisions on the removal of JPs (in section 9(1) of the District Courts
(Scotland) 1975 Act – “the 1975 Act”) in two key respects. Firstly, the tribunal will in future be
requested by the local sheriff principal, rather than by Scottish Ministers. This reinforces the
separation between the judiciary and the Executive, and is consistent with the sheriff principal’s
overall responsibility for the management of the courts within their sheriffdom. Secondly, the
tribunal will be chaired by a sheriff principal from outside the JP’s sheriffdom (at present any
tribunal will usually be chaired by the local sheriff principal). The second of these changes is a
consequence of the first. Since tribunals come about at the request of the local sheriff principal, it
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seems inappropriate for the same sheriff principal to serve on the tribunal; there is a danger that
the sheriff principal may in those circumstances be seen as being both accuser and judge.
293. It is worth noting that the local sheriff principal will be able to request the establishment
of a tribunal on the grounds of the failure of a JP to meet their conditions of appointment, and
also on the grounds that they have inadequately performed the functions of a JP. The provision
on “inadequate performance” allows the sheriff principal to take action if, for example,
appraisals suggest that a JP may be performing so poorly as to make their continuance in office
clearly undesirable. In practice, such a state of affairs should only arise in exceptional
circumstances.
Training
294. The Bill includes provision for Ministers to make an order relating to the training of JPs.
It is anticipated that such an order will require JPs to undergo induction, refresher and ongoing
training which has been approved by the Lord President. The order cannot be made without the
prior approval of the Lord President.
295. The policy intention behind this order is to ensure that all JPs across the country are fully
trained for the job that they have to do, and that they maintain their skills with ongoing training.
The requirement that the training is approved by the Lord President will, in practice, ensure the
involvement of the Judicial Studies Committee (JSC), which oversees the training of other
branches of the judiciary.
296. The order will stipulate that all new JPs, prior to their appointment, must undertake a
training scheme approved by the Lord President. More detail on what such a scheme will involve
is to be developed in the first half of 2006. However it may, for example, involve a residential
training course and a requirement that prospective JPs sit as observers in the district court for at
least three sessions.
297. All existing JPs who are reappointed for five year terms will be expected to undertake
refresher training within two years of taking up their new appointment. This will ensure greater
consistency in the training that has been provided to all JPs. The refresher training may well
consist of a residential course of a similar nature to that provided for new JPs, although the
existing competence level of serving JPs would need to be taken into account.
298. The Lord President/JSC will also be able to prescribe a minimum amount of ongoing
training for JPs. Again, further information of what this scheme will involve will be developed
in the first half of 2006.
Appraisal
299. Ministers will have the power to make an order relating to the appraisal of justices of the
peace. However, the order cannot be made without the Lord President’s prior approval. It is
intended that the order will establish committees in each sheriffdom, run by justices of the peace,
which will have responsibility for ensuring that JPs are appraised. We see this as being the best
means of ensuring that appraisal improves the quality of lay justice, without compromising the
independence of the judiciary.
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300. We anticipate that each JP will undergo an appraisal every three years, and newly
recruited JPs will be appraised within 18 months of their appointment. The main purpose of
appraisal is to ensure that JPs are fulfilling their duties to the requisite standard. Appraisals may
also identify areas in which training can help individual JPs to improve. If a JP has a significant
development need, they may be required to undergo training to address this need, and then
appraised again shortly after they have completed their training.
301. In cases where a JP has a significant development need, and does not improve after
training, their case may be referred to the sheriff principal (we envisage that this would only
happen in exceptional circumstances). The sheriff principal will have the authority to
recommend that a tribunal be established to investigate the JP’s fitness for office.
302. The details of how appraisal and training will be delivered will be spelt out more fully in
the order. The Executive is currently discussing with the Judicial Studies Committee and the
District Courts Association some key elements of the appraisal program – such as establishing a
competence framework for JPs. We are also considering the best structures for delivering
training and appraising. These will be set out in more detail in the order, which should be
available for consideration during stage 1 of the Bill process.
Stipendiary Magistrates
303. Stipendiary magistrates are professional members of the judiciary. In summary criminal
cases, they have the same jurisdiction as a sheriff, meaning that they can impose fines of up to
£5,000 and custodial sentences of up to three months (or six or nine months in certain cases).
However, stipendiary magistrates have no jurisdiction with regard to solemn procedure, and only
have a very limited civil jurisdiction. Stipendiary magistrates currently only operate in Glasgow
where they were appointed to ease the burden on the courts in that area. Section 5 of the 1975
Act, however, allows any local authority to employ stipendiary magistrates if the Scottish
Ministers approve the establishment of the office of stipendiary magistrate in the relevant district
court. Stipendiary magistrates are only able to sit on the bench within the local authority area to
which they have been appointed.
304. The Bill will allow stipendiary magistrates to be employed on a sheriffdom basis in
future, if the creation of such an office is requested by the relevant sheriff principal, and
approved by the Scottish Ministers. Stipendiary magistrates will be appointed by Ministers,
rather than by local authorities. The jurisdiction of stipendiary magistrates will continue to be the
same as that of a sheriff sitting summarily – which means that their maximum sentencing powers
will increase in line with those of sheriffs once the provisions of this Bill come into force.
305. Stipendiary magistrates will retire at the age of 70 in future – as opposed to being subject
to the same retirement age as local authority employees as at present. This brings stipendiary
magistrates into line with other members of the judiciary.
306. Stipendiary magistrates will also be subject to five year renewable appointments, along
similar lines to those for part time sheriffs and justices of the peace. They will not be subject to
the same residential requirement as justices of the peace, or the same requirements for appraisal
and training. They are, however, subject to a requirement that they must have been
professionally qualified as solicitors or advocates for at least five years. In addition, the Scottish
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Executive has proposed to the Judicial Appointments Board that future appointments of
stipendiary magistrates should come within the remit of the Board.
Signing Magistrates
307. At present, all justices of the peace are placed on the “supplemental list” when they reach
the age of 70. In addition, some JPs who are not yet 70 are also placed on the supplemental list.
For example, local authorities are allowed to nominate up to a quarter of their councillors to the
supplemental list and to use the title ‘JP’. The consequence of this is that there are currently
more than 1900 JPs on the supplemental list. Of these, nearly 1400 are over the age of 70.
308. JPs on the supplemental list are known as “signing justices”. Although they have no
judicial functions (they cannot sit on the bench or sign warrants) they are allowed to sign a very
limited range of documents. Section 15(9) of the 1975 Act limits the functions of a signing
justice to the following:
•

Signing any document for the purpose of authenticating another person’s signature;

•

Taking and authenticating by the JP’s signature any written declaration; and

•

Giving a certificate of facts within the JP’s knowledge, or giving the JP’s opinion on
any matter.

309. Whilst Ministers accept that there is value in having publicly available figures who are
able to sign a limited range of documents for members of the public without charging for doing
so they are not convinced that the current arrangements are the most appropriate way of
achieving this objective. Under the current supplemental list, 70% of all signing JPs are over the
age of 70, and there is a need for clerks of court and the Executive to maintain a set of records
for a large number of people who are not obliged to perform any public duties. In addition, the
title of “signing justice” creates unnecessary confusion. There is a wide range of documents
(most notably warrants) that signing justices cannot sign, and it seems inappropriate to call
people “justices” when they do not in fact perform any judicial functions.
310. For these reasons, Ministers have decided that the supplemental list will no longer exist.
Instead, JPs who reach the age of 70 will not have the signing powers currently conferred by
section 15(9) of the 1975 Act. All councillors, however, will be given the signing powers that
signing JPs currently have. This will ensure that a sufficient pool of publicly available people
with signing powers is accessible to local communities throughout Scotland. In addition, any
JPs or stipendiary magistrates who become a member of the House of Commons, House of
Lords, Scottish Parliament or a local authority will cease to exercise judicial functions for the
period of their appointment but may continue to exercise signing functions.
Records and Expenses
311. The Bill makes provision for Ministers to make schemes relating to the reimbursement of
JPs. The proposed scheme will essentially continue the current arrangements, by making
reimbursement for loss of earnings available to JPs for performing their duties (including
undergoing training and conducting appraisals). The level of reimbursement provided for JPs per
day is likely to be equal to the national average daily income. JPs will also be able to claim
reimbursement for travel and subsistence expenses. The Bill also requires the Scottish Ministers
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to keep a record of all JPs; for this record to be made available to each sheriffdom; and for the
sheriff clerk in each sheriff court to make the record available for public inspection.
Consultation
312. The McInnes committee’s recommendation to abolish lay justice was subject to
widespread consultation during the summer of 2004. 91% of respondents who commented on
this recommendation disagreed with it. Respondents’ views were reflected in Ministers’ decision
to retain lay justice, which was announced in the Smarter Justice paper.
313. Since that announcement, a process of consultation with key stakeholders about particular
aspects of lay justice reform has taken place. Bilateral meetings have taken place between the
Executive and the District Courts Association, the Judicial Studies Committee and the Judicial
Appointments Board. In addition, a lay justice and courts unification reference group has been
established. The reference group includes a sheriff principal, a representative of the Sheriffs’
Association, a representative of the Convention of Scottish Local Authorities, two members of
the District Courts Association, a Lord-Lieutenant, a representative of the Scottish Court Service,
a representative of the Judicial Appointments Board, a representative of the Judicial Studies
Committee and a representative of Victim Support Scotland.
Alternative approaches
314. As a result of the recommendations made by the McInnes Committee, Ministers
considered whether to abolish lay justice, and replace justices of the peace with a wholly
professional judiciary. This proposal was rejected for the following reasons:
•

Ministers felt that justices of the peace were a powerful expression of community
involvement within the criminal justice system, and that their role should therefore
be enhanced, rather than abolished; and

•

They also recognised the considerable weight of public opinion reflected in the
consultation process that the McInnes report had not made a sufficiently compelling
case for abolition and that where there were shortcomings they could be dealt with
by investing in the lay judiciary.

315. Consideration was also given to leaving the current system of lay justice largely
unchanged, without making any reforms to recruitment, appointment, training and appraisal.
This option was also rejected. It was notable that many consultees (including justices of the
peace) indicated in their responses that they would welcome a greater emphasis being placed on
the training of JPs.
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CROWN OFFICE INSPECTORATE
Policy Objectives
316. The creation of an Inspectorate for the Crown Office and Procurator Fiscal Service was
the first recommendation of the Jandoo report12 into the liaison arrangements between the Crown
Office and Procurator Fiscal Service and the family of the deceased Surjit Singh Chhokar. This
report was laid before Parliament in October 2001 and its recommendations accepted by the
Lord Advocate. Dr Jandoo had said in his report that for too long the Crown Office had been
perceived as a faceless organisation, accountable to no-one. The creation of an Inspectorate
would be a means of introducing a measure of accountability which is essential for public
confidence. Previously a Quality and Practice Review Unit had been set up in Crown Office in
1999 with inspection duties but this was an in-house unit and its reports were not routinely
published.
317. The creation of an independent statutory Inspectorate would place the Inspectorate on a
similar footing to other public sector inspectorates such as Her Majesty’s Inspectorate of
Constabulary and Her Majesty’s Crown Prosecution Service Inspectorate. This would enhance
the independence and status of the Inspectorate and others’ perception of it. It would also help to
reinforce the separation of the Inspectorate from both the Lord Advocate and the Department.
Key Information
318. The statutory provisions will give the Inspectorate power to inspect the operation of the
Crown Office and Procurator Fiscal Service and provide reports to the Lord Advocate on any
matter connected with the operation of the Crown Office and Procurator Fiscal Service which the
Lord Advocate may refer to it. It will also provide for an annual report to be submitted to
Parliament. The Chief Inspector will report directly to the Lord Advocate bypassing the normal
management structure of Crown Office and Procurator Fiscal Service. All reports will be
published.
Consultation
319. A project team produced a scoping paper for the Law Officers on the establishment of an
Inspectorate, including a recommendation that the Inspectorate should be placed on a statutory
footing. A consultation paper was issued in September 2003 and contained a number of specific
proposals for the Inspectorate including – that the Inspectorate should be put on a statutory basis,
setting it apart from the management structure of the Crown Office and Procurator Fiscal Service
and providing an additional safeguard to the independence of the Inspectorate. Additionally the
Chief Inspector would report directly to and be accountable to the Lord Advocate bypassing the
internal management structure of the Crown Office and Procurator Fiscal Service and all reports
would be published. The work of the Inspectorate would be in line with current thinking on
inspection processes generally based on risk assessment and focussing on outcomes for
users/customers. Responses were generally favourable and the Inspectorate became operational

12

Dr Raj Jandoo, Report of the Inquiry into the Liaison Arrangements Between the Police, the Procurator Fiscal
Service and the Crown Office and the Family Of the Deceased Surjit Singh Chhokar in Connection with the Murder
Of Surjit Singh Chhokar and the Related Prosecutions by SP Paper 424, October 2001.
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in December 2003. Following public advertisements and an open competition the first Chief
Inspector was appointed in August 2004.
Alternative approaches
320. The alternative would be to continue with a non-statutory Inspectorate which would
diminish its powers, independence and status and divorce it from the statutory arrangements in
existence for other inspectorates.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal opportunities
321. This part of the Policy Memorandum has been prepared by the Scottish Executive to
assist consideration by the Scottish Parliament of the impact on equal opportunities by the
Criminal Proceedings etc (Reform) (Scotland) Bill. It responds to the six equalities questions as
endorsed by the Equal Opportunities Commission, the Commission for Racial Equality and the
Disability Rights Commission in 1999 and used by both the Equal Opportunities Committee and
the Scottish Executive. Each of the policies is discussed in more detail above in the Policy
Objectives section of this Memorandum.
What is the policy for? Who is the policy for? What are the desired and anticipated
outcomes?
322. The policies contained in the Bill are intended to benefit the people of Scotland through
reforms to the criminal justice system that will make the system quicker and more effective at
dealing with offending behaviour. The desired and anticipated outcomes of each of the main
policy areas are discussed below.
Reforms to the system of bail and remand
323. This part of the Bill sets our more fully than at present the legislative framework under
which bail decisions should be made. It seeks to improve the initial targeting of bail and remand,
to make bail decisions more transparent and consistent and to spell out to the accused that bail
must not be abused. It also seeks to ensure that adequate penalties are available for breach of
bail. None of its provisions detract from the role of the court. On the contrary, it underlines the
role of the court as sole decision maker in every bail decision.
324. The Bill sets out on the face of legislation the criteria which ECHR case law has
recognised as relevant to the bail decision, and illustrates the factors which the court may take
into account. It also sets out certain limited circumstances (where an accused is on a serious
charge and has any previous serious conviction for similar offences) in which bail may only be
granted in exceptional circumstances. The intention of these provisions is to help the public and
the court by setting out clearly the basis on which decisions must be made.
325. Provisions for reasons to be given by the court for every bail decision will help the public
and accused persons to understand why bail is being granted or denied. It should also lead to
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greater consistency. And the court will also have to set out in each case the conditions of bail
and the consequences of breach, to underline the fact that bail is a position of trust which must be
taken seriously. Accused will have to keep the court in closer touch with their movements.
326. To ensure that the police and courts have all the necessary tools at their disposal where
bail is breached, the Bill gives police more flexible powers to bring accused back to court and
gives the court an enhanced range of penalties where accused persons fail to appear or breach a
bail condition.
327. None of the provisions relating to bail will have a direct impact on tackling
discrimination although it should lead to more alleged offenders appearing at their trials and
therefore less resultant disruption for victims and witnesses in attending court for trials that do
not take place.
Procedural reforms
328. This part of the Bill is intended to speed up the operation of the summary justice system
by improving court procedures and creating flexibility to deal with cases in the most appropriate
way. The Bill makes a number of changes to the laws of summary criminal procedure aimed at
improving speed, reducing waste and maximising flexibility in case handling. The majority of
these provisions are of a technical nature and are explained in detail elsewhere in this
Memorandum and the Explanatory notes to the Bill. The bullet point list at paragraph 59
provides a summary of the main provisions.
329. None of the procedural changes will have a direct impact on tackling discrimination
although they should lead to more effective case handling for all and it is intended that some of
the changes (such as provisions extending the range of cases in which a trial can proceed in the
absence of the accused) will tackle those offenders who attempt to frustrate the interests of
justice by failing to attend court for their trials to the considerable inconvenience of victims and
all the witnesses in a case.
Sentencing powers
330. This part of the Bill will increase the maximum level of “fiscal fine” (conditional offer of
a fixed penalty) that procurators fiscal can offer to an alleged offender from £100 to £500. This
will increase the flexibility available to prosecutors and ensure that they can deal with cases in
the most appropriate way – allowing cases which do not require a court appearance to be
diverted from court whilst ensuring that more serious cases and persistent offenders face court
quickly.
Alternatives to prosecution
331. These provisions will give procurators fiscal new options to deal with minor offences
appropriately and effectively. The compensation offer will allow the prosecutor to make an offer
to the alleged offender that they pay compensation to their alleged victim as an alternative to
facing prosecution. The work order will allow the prosecutor to offer an alleged offender the
opportunity to put something back into the community they have offended against by way of a
period of unpaid work within the community as an alternative to prosecution. This measure will
be piloted before any decision is taken on a national roll-out.
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Enforcement of fines
332. These provisions are intended to maintain and enhance the credibility of the fine and
other financial penalties as disposals in the summary justice system by providing advice and
support to those who are having difficulties in paying a fine whilst making clear to those who do
not pay penalties that they will be actively pursued for the outstanding amount, using various
sanctions for payment. This will include transferring the responsibility for collection and
enforcement of district court fines, procurator fiscal offers of fixed penalties and fixed penalties
enforced by the criminal courts from local authorities to the Scottish Courts Service (“SCS”) as
court unification is phased-in. It also involves making the system of collection and enforcement
more administrative in nature – reducing unnecessary judicial and police involvement and
leading to a simpler and more effective system as result.
Establishing JP courts
333. This part of the Bill is intended to bring Scotland’s district courts, currently under local
authority control, under the management of SCS. This will allow for more efficient use of the
courts estate; greater consistency in case handling and management of all courts by a single
specialised agency.
Appointment of JPs etc
334. These provisions are intended to improve the quality of lay justice in Scotland by
ensuring that lay justices are openly and fairly recruited in all parts of the country; fully trained
for the job that they have to do; and appraised regularly, with performance issues addressed. The
policy intention behind the changes to recruitment is to ensure that recruitment is carried out in a
transparent and fair manner in all parts of the country, ensuring that all those who may be
interested in becoming a lay justice are aware of the opportunity and the process of application.
This will ensure that the most suitable candidates are appointed. Once appointed, the changes to
training and appraisal will also serve to ensure that JPs are given the opportunity to maintain the
required level of performance through support in terms of training and a quality check by way of
appraisal, whilst also introducing provision to remove any JPs who are not found to be of a
sufficient standard to sit on the bench.
Statutory establishment of the Inspectorate of Prosecution in Scotland
335. This part of the Bill is intended to provide a statutory footing for the Inspectorate of the
Prosecution Service in Scotland which has existed on a non-statutory basis since its inception in
August 2004. The purpose of the Inspectorate is to inspect the operation of the Crown Office
and Procurator Fiscal Service (COPFS) and provide reports to the Lord Advocate on any matter
connected with the operation of COPFS referred to it by the Lord Advocate. It also provides an
annual report to parliament.
Do we have full information and analyses about the impact of the policy upon all equalities
groups? If not, why not?
336. The effects of the Bill have been carefully considered in relation to their potential impacts
on different equality groups. The policies to be implemented through the Bill will apply across
all of Scotland and there is no intention that the Bill’s provisions will have a differential or
discriminatory impact on equality groups. It is the Executive’s view that the Bill does not impact
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in any differential or discriminatory sense upon groups which are defined by personal attributes
or characteristics such as gender, marital status, age, race, disability, religion, sexual orientation,
language, social origin or political belief. The law relating to criminal procedure and criminal
penalties (the main areas covered by this Bill) applies consistently to all suspected of and/or
prosecuted in relation to an alleged offence.
337. Although an individual can currently apply to become a justice of the peace from the age
of 18, relatively few young people apply for this position, with the result that nearly half of
existing sitting JPs in Scotland are aged 60-69. The reforms that will be introduced by this Bill
will ensure open and consistent recruitment processes and rigorous training and appraisal for JPs.
This should lead to increased awareness of the role of JP and should encourage younger people
to apply to become JPs in future.
Has the full range of options and their differential impacts on all equality groups been
presented?
338. The policies being pursed in the Bill have been the subject of full and comprehensive
consultation with a wide range of stakeholders. This Memorandum discusses various alternative
approaches that were considered in relation to a number of the policies, though it should be noted
(as detailed elsewhere in this Memorandum) that there was often only one specific means of
achieving the policy objective. A wide range of equalities groups as well as groups
representative of equality interests (such as the Commission for Racial Equality, Capability
Scotland, Scottish Disability Forum and the Scottish Council for Voluntary Organisations) were
included in the consultation process.
339. Throughout the policy development process that led to the production of this Bill, the
views of minority and special interest groups have been actively sought to ensure that policies
take account of their views.
340. The McInnes committee initiated a survey on summary justice issues in January 2003,
using a national questionnaire approach and focus group discussions. It was considered that the
national survey would be unlikely to capture many voices from Scotland’s minority ethic
population and a focus group devoted to people from this sector was established. Along with
this focus group, other groups were established involving younger people, older people, rural
dwellers, people from a lower socio-economic group and victims and witnesses. The views
expressed both in response to the questionnaire and the discussions in each focus group were
detailed in the research report, ‘Summary Justice Review – Public Views on Key Issues‘13. This
report highlighted to the McInnes Committee the views of members of the public and specific
sectors of the population on the summary justice system and assisted the Committee in the
formulation of its recommendations.
341. During the period of open consultation the McInnes report following its publication in
March 2004, a supplementary research study was carried out to ensure that public and
community views on key aspects of the recommendations were obtained and fed into the overall
consultation through methods in addition to written consultation alone. As part of this
13

George Street Research Ltd Summary Justice Review – Public Views on Key Issues, available at:
http://www.scotland.gov.uk/Resource/Doc/925/0008782.pdf
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supplementary research, a number of in-depth qualitative interviews were conducted with
individuals from ethnic minority communities to ensure their views were included in the overall
consultation process. Interviews were also held with individuals with physical disabilities to
ensure their perspective on proposed reforms was included. The final report14 of that research
project was published in autumn 2004. This report supplemented the Executive’s consideration
of the issues in advance of the publication of the Smarter Justice paper.
What are the outcomes and consequences of the proposals? Have the indirect, as well as
the direct, effects of the proposals been taken into account?
342. The outcomes and consequences of each of the policy proposals are as outlined in the
answer to the first of these six questions on equal opportunities. Both the direct and indirect
effects of the proposals have been taken into account. Taken as a whole the provisions of this
Bill should provide for a more effective and flexible summary justice system which will be of
benefit to all those who become involved with it, all those who work in it and, ultimately, the
wider community through the reduction in offending and reoffending that a more effective
system will facilitate.
How have the policy-makers demonstrated that they have mainstreamed equality?
343. As discussed elsewhere in this Policy Memorandum, the policy provisions in the Bill
have been the subject of extensive consultation. Throughout the policy development process, the
Executive has been vigilant for the possibility of discriminatory or significantly differential
impacts. It should be noted that the Summary Justice Review Committee (from whose report a
large number of the provisions in this Bill flow) had a member from the Commission for Racial
Equality and Victim Support Scotland amongst its membership throughout its entire review
process.
344. The Executive has received no representations in response to the Smarter Justice paper or
the Bail and Remand Action Plan to suggest that the provisions of this Bill will impact
negatively upon equality interests.
How will the policy be monitored and evaluated? How will improved awareness of equality
implications be demonstrated?
345. The Scottish Executive is committed to monitoring the outcome of the Bill’s proposals to
reform the summary justice system. A range of approaches will be used, to provide a balanced
view of the changes, with a strong focus on changes which alter the law and process in clearly
defined areas - such as our proposals on bail and on an enhanced range of options for procurator
fiscals to deal with crime.
346. In relation to court unification, where implementation will be phased, it will be important
to build evaluation into the phased rolling programme, so that lessons can be learned quickly and
applied effectively. This will be done as part of the post project review which will be carried out

14

MRUK Ltd, Research on Community Involvement and Alternatives to Prosecution, available at:
http://www.scotland.gov.uk/Topics/Justice/19008/MRUKreport
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sheriffdom by sheriffdom as unification is rolled out. Similar arrangements for evaluating
changes to collection and enforcement of fines and financial penalties will be put in place.
347. Many of the changes in the Bill will contribute to improved handling of cases end to end
and thus to the Scottish Executive’s wider goals in terms of the prosecution and court process.
These were summarised in the Criminal Justice Plan15 in the following terms:
•

Dealing with accused people fairly, always respecting their human rights

•

Taking the interests of victims and witnesses into account;

•

Dealing with cases as quickly as possible to reduce the opportunity for reoffending
before the original offence has been dealt with and to maintain the link between
offending behaviour and punishment;

•

Disposing of cases effectively - so that justice is seen to be done;

•

Using resources efficiently – ensuring value for every public pound; and

•

In touch with the needs and views of local communities and local people.

348. The Scottish Executive will use a range of tools to assess progress towards these goals
including improved management information, information derived from customer surveys such
as that carried on out a sample basis by SCS, and information derived from the Scottish Crime
and Victimisation Survey. Any assessment of the impact of the procedural changes on the
attitudes of victims and witnesses will complement work already underway which is evaluating
the impact of the Vulnerable Witnesses (Scotland) Act 2004 on child and vulnerable adult
witnesses. It will examine the impact of the reforms on equality groups to ensure that the
criminal justice system is open and accessible to all and support is available for those who need
it.
Human Rights
349. It is considered that the provisions of this Bill are ECHR compatible. Some specific
issues considered in respect of this statement are discussed below:
Reforms to the system of bail and remand
350. The Scottish Executive has considered carefully the ECHR compatibility of the reforms
to the system of bail and remand in this Bill, and is content that they are compatible with the
provisions of the European Convention on Human Rights.
351. Under Article 5(3) of the ECHR everyone arrested or detained requires to be brought
promptly before a judge and is entitled to trial within a reasonable time or to release pending
trial. Release may be conditioned by guarantees to appear for trial. The case law of the ECHR
has determined that in article 5(3) there is both a substantive and procedural requirement. The
procedural requirement concerns the obligation to hear the individual, while the substantive
requirement refers to the obligation to review the circumstances for or against detention to
15

Scottish Executive, Supporting Safer, Stronger Communities – Scotland’s Criminal Justice Plan, is available at:
http://www.scotland.gov.uk/library5/justice/scjp-00.asp
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decide whether there are reasons that justify detention. In accordance with the provisions of
Article 5(3) of ECHR, the Bill sets out the general entitlement to bail unless there is good reason
to justify refusal. The circumstances which may lead to bail being refused which are set out in
Section 23C are those in which have been recognised by ECHR case law. The Bill makes clear
that detention is only to be ordered when necessary and where the public interest cannot be
secured by the imposition of bail conditions.
352. ECHR case law makes clear that there can be a range of different factors which may be
relevant to the court’s assessment of bail, depending on the circumstances of the individual case.
It is therefore important not to limit judicial discretion in this area by setting out an exhaustive
list of factors, since it is vital to ECHR compliance that the courts have unfettered discretion to
give individual consideration to each case. The Bill therefore sets out an illustrative and non –
exhaustive list of factors which may be relevant, without in any way limiting the discretion of the
court to consider the circumstances which seem to it material in any particular case.
353. The Bill also sets out a limited range of circumstances involving an accused on a serious
charge who has a track record of analogous serious offences in which bail may only be granted if
exceptional circumstances apply. The offences listed in section 23D(3) are serious and the
Executive considers that the previous similar conviction is seen as a legitimately strong indicator
of the potential for grave offending while on bail, while still allowing the accused to be released
when he or she does not present a serious risk.
354. Article 5(3) would usually justify detention when someone with a previous conviction for
a grave offence is charged with a second such crime on the basis that this demonstrates a need to
prevent further offences while on bail. It would therefore only be exceptionally that detention
was not justified in terms of the Convention and the wording of section 23D reflects this and
ensures that the courts exercise special care about releasing people in this situation.
Modifying the procedures governing trial in absence of the accused
355. The Bill provides that where an accused person does not appear at an intermediate diet,
trial diet or a diet fixed for sentencing, the court may allow the hearing to proceed and to be
disposed of in his or her absence. The court may only do this where it is clear that the accused
has been duly informed of the diet and that it is in the interests of justice to proceed.
356. The Scottish Executive has considered carefully the compatibility of this provision with
the provisions of Article 6 of the European Convention on Human Rights, which confers the
right to a fair trial.
357. The Executive considers that the provisions in relation to trial in absence do comply with
article 6. The European Court of Human Rights has not found a breach of the ECHR where an
accused, fully informed of a forthcoming trial, has voluntarily chosen not to attend and the trial
has continued; further, there is nothing in the Strasbourg jurisprudence to suggest that a trial in
absence is inconsistent with the ECHR (see discussion of the ECHR jurisprudence in R v Jones
[2002] All ER 113). In such circumstances the right of an accused to attend the trial has not
been withdrawn; the accused has simply chosen to waive that right.

71


227

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
358. Appropriate safeguards have been built into the provisions to ensure protection of the
accused’s right to a fair trial. Provision is made requiring the court to intimate the dates for the
accused’s trial diet and, where appropriate, intermediate diet. Coupled with this is confirmation
that any future hearing may proceed in his or her absence if the accused fails to attend (section
10 of the Bill refers). This means that should the accused fail to attend a future diet he or she
will do so in the full knowledge of the consequences; an unequivocal waiver of his or her right to
appear. A further safeguard is provided by virtue of the fact that an instructed solicitor can
continue to act on behalf of an absent accused if the court is satisfied that he or she has sufficient
authority. Where there is no such solicitor the court shall appoint one to act if it considers that it
is in the interests of justice to do so.
Reappointment of JPs on a 5 year fixed term appointment
359. The Executive has carefully considered the ECHR implications of introducing a new
system of appointment and reappointment for JPs and stipendiary magistrates and has ensured
that the system proposed is compliant with the ECHR. Proper security of tenure is of critical
importance in ensuring ECHR incompatibility.
360. As outlined earlier in this Policy Memorandum, JPs will be appointed to a sheriffdomwide commission area for 5 years. They will be appointed by a process overseen by the
independent Judicial Appointments Board which will involve public advertisement, and the
completion of a standard application form. The selection process will be carried out by a
sheriffdom wide Justice of the Peace Advisory Committee (JPAC) involving judicial and
independent lay members, with a JAB assessor. While, therefore, Ministers will formally
appoint JPs on behalf of the Queen, they will have no role in the selection of candidates.
361. JPs will be eligible for reappointment at the end of each 5 year period until they reach the
age of 70. At the end of the 5 year period of appointment, a JP who seeks reappointment and
who is not already 69 or disqualified by reason of sequestration or bankruptcy will be
reappointed unless the sheriff principal recommends otherwise on a number of limited grounds
clearly set out on the face of the legislation. This exercise of judicial management by the sheriff
principal will not be influenced in any way by the Executive.
362. By creating a system with a strong presumption of reappointment and clarity about the
limited grounds on which a senior member of the judiciary can recommend against
reappointment, the Executive has sought to ensure that JPs will be able to work with confidence
that their appointment will be renewed, subject to meeting the conditions of appointment to
which they have formally agreed as part of the original appointment process.
363. The provisions in the Bill allow for the removal of a JP during their five year term of
appointment. The circumstances in which proceedings for removal can be initiated are limited
and are clearly set out in the Bill. If they are met, the local sheriff principal can request that a
tribunal be established to assess whether a JP should be removed. The tribunal will be appointed
by the Lord President and chaired by a sheriff principal from outside the JP’s sheriffdom. Under
this system there is no Ministerial discretion in the process at any stage; the tribunal may order
the removal of a JP, and Ministers are simply obliged to comply with this order. These
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provisions ensure that it is for the judiciary, not the Executive, to determine whether a particular
JP should continue to serve where a serious problem has arisen during a 5 year term of office.
Impact on island communities
364.

This Bill has no differential effect on island communities.

Impact on local government
365. Three of the changes that the Bill will introduce will have an impact upon local
government. The main change relates to the unification of the administration of the summary
courts under the control of the SCS. Local government will also be affected by reforms to the
practice of lay justice and the introduction of a pilot of the work order.
366. Following unification of the administration of the summary courts, local authorities will
no longer be responsible for administering district courts. The functions of the district court will
transfer to the SCS. As unification will be taken forward on a phased basis, sheriffdom by
sheriffdom, this process will affect different local authorities at different times. No individual
local authority will be subject to a partial transfer of its court administration responsibilities
however – the entire responsibility for each authority will transfer in a single phase of court
unification. The Executive has already announced that (subject to the passage of the Bill) the
first sheriffdom which will transfer will be Lothian and Borders in 2007/08, to be followed by
Grampian, Highlands and Islands. Decisions on the timing and sequencing of further phases of
unification will be made in the light of the process in these first two sheriffdoms. The phased
process will allow the transfer of resources, staff and systems to be managed effectively and will
also allow lessons to be learned from each phase, ensuring that subsequent transfers are based on
an established approach.
367. Careful preparation and established joint working between those currently responsible for
administering the district courts and those who will take on the role in a unified system will be
essential to ensure that the unification process is a success. A project team has already been
established within the SCS to take forward this work. Productive early discussions have taken
place with COSLA and with the trade unions representing those staff who may transfer from
local authority to SCS employment as a result of the unification process. Detailed
implementation working groups will be established in both Lothian and Borders and Grampian,
Highlands and Islands – these will involve all the relevant interests and will ensure that the
process is clearly agreed and established, effectively managed and that lessons are learned from
each phase before the next phase of unification takes place.
368. In view of the fact that local authorities will no longer be responsible for the
administration of district courts following unification an appropriate amount of local government
resources will be transferred to central government in order to take account of the transfer of
responsibility for administering the courts following unification. The Bill’s Financial
Memorandum provides more detail on the costs of unification and the level of transfer. This
process will be subject to negotiations with COSLA and detailed implementation work with
individual local authorities to ensure that an appropriate level of funds is transferred.
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369. This Bill’s provisions in relation to lay justice will result in local authorities no longer
having responsibility for the recruitment and training of justices of the peace or the provision of
secretarial support to Justices’ Committees and JPACs, which were discussed in more detail in
the section of this Memorandum relating to the future arrangements for recruitment, training and
appraisal of justices of the peace.
370. The proposal to pilot the introduction of the work order will have an impact on local
authorities within the pilot areas. Briefly, this order will allow the prosecutor to make an offer to
an alleged offender to carry out a period of unpaid work in the community, the successful
completion of which will result in no further action being taken by the prosecutor in respect of
the alleged offence. It will be necessary to develop suitable programmes of community work for
alleged offenders to undertake in advance of prosecutors using this disposal. It is envisaged that
the work order will be piloted in two areas and fully evaluated in advance of any decision being
taken to roll out its use more widely. Criminal justice social work services managed by local
authorities will be involved in the development and management of work programmes in the
pilot areas. Local authorities will only be involved in the pilot after full discussion and will be
funded for any additional costs arising as a result of the pilot. More information on the financial
implications of the pilot can be found in the Financial Memorandum for this Bill.
Impact on sustainable development
371.
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CRIMINAL PROCEEDINGS ETC. (REFORM)
SCOTLAND BILL
——————————

DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum has been prepared by the Scottish Executive in accordance with Rule
9.4A of the Parliament’s Standing Orders, in relation to the Criminal Proceedings etc. (Reform)
Scotland Bill. It describes the purpose of each of the subordinate legislation provisions in the
Bill and outlines the reasons for seeking the proposed powers. This memorandum should be
read in conjunction with the Explanatory Notes and Policy Memorandum for the Bill.
2.
The contents of this Memorandum are entirely the responsibility of the Scottish
Executive and have not been endorsed by the Scottish Parliament.
OUTLINE OF BILL PROVISIONS
3.
The Bill contains a number of provisions aimed at improving the operation of the
summary justice (non-jury court) system, which were announced in Smarter Justice, Safer
Communities – Summary Justice Reform Next Steps, in March 2005. It also brings forward
reform to the operation of the bail and remand system in Scotland, based on the commitments
made in the Executive’s Bail and Remand Action Plan and the report of the Sentencing
Commission for Scotland on the use of bail and remand.
4.

The Bill makes provision in 8 main areas:
x

reforms to the system of bail and remand based on the commitments made in the
Executive’s bail and remand action plan;

x

changes in the law relating to criminal proceedings which will ensure that cases are
dealt with as quickly and effectively as possible in court – these changes mainly
relate to procedure in summary cases although some minor changes are also made to
solemn procedure;

x

increases in the criminal sentencing powers of the summary courts, ensuring that
those courts can deal with an appropriate range of cases in terms of both severity and
caseload, and do so more quickly than is currently the case;

x

extending the range of alternatives to prosecution that can be offered to an alleged
offender and the manner in which those alternatives can be enforced and disclosed –
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ensuring that alternatives are robust and can be used in circumstances where a court
appearance may not the most effective way of dealing with the case;
x

reform of the way in which fines and other financial penalties imposed in respect of a
criminal offence can be collected and enforced – in particular the creation of the new
role of fines enforcement officer – ensuring that penalties are collected as efficiently
and effectively as possible in future, minimising unnecessary court involvement;

x

the establishment of justice of the peace courts (JP courts) in place of district courts –
delivering the commitment to create a unified courts administration under the control
of the Scottish Court Service;

x

reform of the procedures by which justices of the peace (JPs) are appointed and
trained – including the introduction of periodic appraisal for JPs – fulfilling the
commitment to retain JPs and invest in them to ensure that they provide a
consistently high standards of justice in courts throughout Scotland; and

x

placing the existing Inspectorate of Prosecution in Scotland on a statutory footing.

5.
Further information about the Bill’s provisions are contained in the Explanatory Notes
and Financial Memorandum published separately as SP Bill 55–EN, and in the Policy
Memorandum published separately as SP Bill 55–PM.
APPROACH TO USE OF DELEGATED POWERS
6.
The Bill contains a number of delegated powers provisions which are explained in more
detail below. The Executive has had regard when deciding where and how provision should be
set out in subordinate legislation rather than on the face of the Bill to:
x

the need to strike the right balance between the importance of the issue and providing
flexibility to respond to changing circumstances;

x

the need to make proper use of valuable Parliamentary time;

x

the need to ensure that other areas of regulation can be developed in a coherent and
consistent way by other authorities, for example court rules;

x

the likely frequency of amendment;

x

the possible need to change provisions in a co-ordinated way, for example to react to
changes in approach required as the process of court unification is rolled-out in
phases; and

x

the need to anticipate the unexpected, which might otherwise frustrate the purpose of
the provision in primary legislation approved by the Parliament.

7.
Subordinate legislation deals with process as well as policy. Where there are no policy
issues involved then there is no need for Scottish Ministers to make the instrument, and no need
for Parliament to be able to annul or approve it. For example, detailed rules of criminal
procedure can be made by the High Court by Act of Adjournal within the existing authority that
is provided by section 305 of the 1995 Act.
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8.
If subordinate legislation does implement Executive policy then some form of
parliamentary procedure is appropriate. A balance must be struck between the different levels of
scrutiny involved in the negative and affirmative resolution procedures. In the Bill the balance
reflects the view of the Executive on the importance of the matter delegated by Parliament.
GENERAL SUBORDINATE LEGISLATION PROVISION
9.
Section 68 contains the general subordinate legislation provisions. Subsection (1)
provides that all powers to make orders are exercisable by statutory instrument. Subsection (2)
allows different provisions to be made for different purposes or areas and permits the powers to
be used to make incidental, supplemental, consequential, transitional, transitory or saving
provisions. Subsection (3) provides that all of these powers are subject to negative resolution
procedure, except for orders made under sections 36(1), 36(2) and 50(2) which are subject to
affirmative procedure, and the commencement provisions (section 71) where no procedure is
required.
10.
Section 68 does not apply to the subordinate legislation powers that are to be inserted into
the Criminal Procedure (Scotland) Act 1995 (”the 1995 Act”). An express provision setting out
the applicable Parliamentary procedure accompanies all such provisions.
11.
The delegated powers provisions are listed below, with a short explanation of what each
power allows, why the power has been taken in the Bill and why the selected form of
Parliamentary procedure has been considered appropriate.
Section 4 – Power to regulate conditions under which the report of a judge in a bail appeal
will be made available to 3rd parties
New section 32 (3E) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
12.
Section 4(2) of the Bill inserts a new section 32(3E) into the 1995 Act to provide powers
for the court to make available the judge’s report on the reasons for his or her decision on bail to
other persons who are not already specifically prescribed in the Bill, where there is a bail appeal.
Parties in this category might, for example, include criminal justice social workers where the
High Court is considering the grant of bail with particular conditions attached.
Reason for taking power
13.
It is important that the court should be able to prescribe other persons who may require to
see the judge’s report, and the conditions on which they may have access to it. This ensures
flexibility where it is required, but also ensures that the judge’s report is only made available
under clear and strictly regulated conditions. The Executive therefore considers that it is
appropriate to give the court power to prescribe third parties who should see the judge’s report.
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An equivalent power is in place under section 113(4) of the 1995 Act in relation to solemn
appeals.
Choice of procedure
14.
Rules made under this power are procedural and administrative. Detailed matters relating
to court procedure, such as the content of court forms, are generally not considered appropriate
to be included in primary legislation. They relate to the type of matters which can appropriately
be dealt with by the High Court by Act of Adjournal rather than being subject to any
Parliamentary procedure (see also section 305 of the 1995 Act which makes provision for the
Act of Adjournal generally).
Section 6(2) – Power to determine which police officers have the authority to liberate an
accused on an undertaking
New section 22(1E) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
15.
Section 22 of the 1995 Act empowers certain police officers to release a person who has
been charged with an offence on a written undertaking to appear in court on a given date. Under
the amendments to that section in the Bill, police officers will be empowered to impose
conditions on an undertaking. Section 6(2) of the Bill inserts a new section 22(1E) into the 1995
Act. This provision gives the Scottish Ministers power to describe the police officers who may
authorise the imposition of conditions upon an undertaking. If Ministers do not exercise this
regulation making power, any police officer may impose the conditions referred to in section
22(1D).
Reason for taking power
16.
Section 22(1E) creates a reserve power to be used as required to support consistent use of
the new power for the police to impose conditions when they release someone on an
undertaking. It is also anticipated that the Lord Advocate will issue guidance to the police on the
imposition of conditions.
17.
The rank or description of authorised police officers will, if required, be described by
Scottish Ministers, and reviewed and amended as needed from time to time in the future.
Choice of procedure
18.
Regulations made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament (see section 6(2)(g) of the Bill). The negative resolution
procedure is considered appropriate given the limited nature of the enabling power and the need
for flexibility in the use of the new power for police officers to impose conditions on
undertakings.


234

4

This document relates to the Criminal Proceedings etc. (Reform) Scotland Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
Section 7(1) – Power to modify meaning of ‘electronic signature’
New section 305A(10) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
19.
Section 7(1) inserts new section 305A into the 1995 Act. Section 305A makes provision
to allow for proceedings in the summary courts to be carried out electronically. A number of the
subsections of section 305A make reference in various contexts to an electronic signature being
required to authenticate various documents. Section 305A(7) defines “electronic signature” by
reference to the meaning given to it in section 7(2) of the Electronic Communications Act 2000
(c.7). That meaning is applied to the rest of the 1995 Act unless the context otherwise requires.
Section 305A(10) gives Scottish Ministers power, by order, to modify the definition of electronic
signature insofar as it relates to provisions of the 1995 Act.
Reason for taking power
20.
The use of electronic authentication of documents is intended to make best use of the
technology currently available, and that which will be available in the future. This will facilitate
the speedy and secure generation, authentication and transfer of documents, with benefits to the
criminal justice system. Clearly, it is difficult to anticipate how the technology will develop, and
the ways in which it will be used by the various stakeholders in the criminal justice system.
Giving the Scottish Ministers power to amend the definition of “electronic signature” as it
applies to the 1995 Act provides the flexibility needed to take advantage of developments in
electronic communication, and to ensure that the benefits of any such developments are available
with the minimum of delay. The power will allow technological changes and their resulting
practical effect to be taken into account quickly if that is necessary.
Choice of procedure
21.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered to offer an appropriate balance
between, on the one hand, speed and flexibility and, on the other, the need for scrutiny for a
provision of this nature. A change to the definition of “electronic signature” will, in most
instances, be an administrative change which is thought unlikely to be contentious. It is not
envisaged that any order would have an impact on the rights of parties to criminal proceedings.
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Section 7(2) – Power to make provision in relation to use of electronic documentation,
storage, and communication
New section 305A(2) of the Criminal Procedure (Scotland) Act 1995
Power conferred on: Scottish Ministers
Power exercisable by: Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
22.
Section 7(1) of the Bill makes provision for the use of electronic communication and
authentication in summary criminal proceedings. Section 7(2) provides that the Scottish
Ministers may, by order, make provision for: the use of electronic complaints and other
electronic documentation; for keeping records of proceedings in electronic form; and using
electronic communication.
Reason for taking power
23.
The use of electronic documentation, record keeping, and communication is intended to
make best use of the technology currently available, and that which will be available in the
future. Clearly, it is difficult to anticipate how technology will develop, and the ways in which it
will be used by the various stakeholders in the criminal justice system. Giving Scottish
Ministers power to make orders in connection with these matters provides the flexibility needed
to take advantage of developments in electronic communication, and to ensure that the benefits
of any such developments are available with the minimum of delay. The power will also allow
technological changes and their resulting practical effect to be taken into account quickly if that
is necessary.
Choice of procedure
24.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered to offer an appropriate balance
between, on the one hand, speed and flexibility and, on the other, the need for scrutiny for a
provision of this nature. An order in connection with these matters would be of an
administrative nature, and is thought unlikely to be contentious. It is not envisaged that any order
made would have an impact on the rights of parties to criminal proceedings.


236

6

This document relates to the Criminal Proceedings etc. (Reform) Scotland Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
Section 16 – Power to prescribe form of application for warrant for apprehension of a
witness
New section 156(5)(b)(i) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
25.
Section 16 of the Bill substitutes a new section 156 into the 1995 Act introducing a new
procedure for obtaining and issuing warrants for the apprehension of witnesses. Warrant
applications can be made orally or in writing. Section 156(5)(b)(i) provides that written
applications shall be, or as nearly as may be, in such form as may be prescribed by Act of
Adjournal.
Reason for taking power
26.
This power relates to the technical content of court documents which are generally dealt
with in the Act of Adjournal. This ensures that their content is relevant, kept up to date and
allows the substantive law of criminal procedure to operate effectively.
Choice of procedure
27.
Rules made under this power are procedural and administrative. They therefore relate to
the type of matters which can appropriately be dealt with by the High Court by Act of Adjournal
rather than being subject to any Parliamentary procedure (see also section 305 of the 1995 Act
which makes provision for the Act of Adjournal generally.)
Section 16 – Power to prescribe form of warrant to be used for apprehension of a witness
New section 156(6) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
28.
Section 16 of the Bill substitutes a new section 156 into the Criminal Procedure
(Scotland) Act 1995 introducing a new procedure for obtaining and issuing warrants for the
apprehension of witnesses. Section 156(6) provides that warrants issued under section 156 shall
be in such form as may be prescribed by Act of Adjournal or shall be as close to that form as
possible.
Reason for taking power
29.
This power relates to the form that court documents will take. Such matters are generally
dealt with by Act of Adjournal. The substantive content and the circumstances in which the
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warrant may be issued is set out within the primary legislation. Detailed matters relating to court
procedure, such as the content of court forms, are generally not considered appropriate to be
included in primary legislation.
Choice of procedure
30.
The form of the warrant issued by the court in this regard is a procedural and
administrative matter. It can appropriately be dealt with by the High Court of Justiciary by Act of
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the
1995 Act which makes provision for the Act of Adjournal generally.)
Section 21 – Power to prescribe form by which documents are to be served on an accused’s
solicitor
New Section 148C(1) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
31.
Section 21 of the Bill inserts new sections 148B and 148C into the 1995 Act. These
sections provide for documents to be served on solicitors in summary criminal proceedings.
Section 148C(1) provides that service of any items in summary proceedings on solicitors, must
be in such form and manner as may be prescribed by Act of Adjournal.
Reason for taking power
32.
This power relates to the technical content of court documents which are generally dealt
with in the Act of Adjournal. This ensures that their content is relevant, kept up to date and
allows the substantive law of criminal procedure to operate effectively.
Choice of procedure
33.
Rules made under this power are procedural and administrative. Detailed matters relating
to court procedure, such as the content of court forms, are generally not considered appropriate
to be included in primary legislation. They relate to the type of matters which can appropriately
be dealt with by the High Court by Act of Adjournal rather than being subject to any
Parliamentary procedure (see also section 305 of the 1995 Act which makes provision for the
Act of Adjournal generally.)
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Section 35(3) – Power to amend maximum term of imprisonment in legislation
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
34.
Section 35 makes provision in relation to the maximum term of imprisonment which can
be imposed by a sheriff on summary conviction for a statutory offence. In relation to offences
which can be tried on summary complaint or indictment, section 35(1) provides that the
maximum sentence on summary conviction is to be 12 months imprisonment. Section 35(2) then
provides that all relevant penalty provisions are to be read subject to the terms of section 35(1).
35.
Section 35(3) allows the Scottish Ministers to make textual amendments to the relevant
penalty provisions that are affected by section 35(1).
Reason for taking power
36.
The power in subsection (3) does not extend what is done in subsections (1) and (2). It
simply provides a power to textually amend individual offence provisions that are covered by the
general provision in subsection (2). Its use will avoid ongoing reliance on the general
amendment and will tidy the statute book.
Choice of procedure
37.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered appropriate in view of the technical
nature of the power. The exercise of the power will not alter the new penalties that apply by
virtue of subsections (1) and (2).
Section 35(4) – Power to increase maximum term of imprisonment to 12 months
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
38.
Section 35 makes provision in relation to the maximum term of imprisonment which can
be imposed by a sheriff on summary conviction for a statutory offence. Section 35(4) allows the
Scottish Ministers to amend certain statutory provisions relating to the creation of new offences
and penalties. The provision applies to statutes that contain powers to create offences that are
triable either on indictment or on summary complaint. Where such a power exists, the Scottish
Ministers may amend it so that the maximum term of imprisonment to which a person is liable
on summary conviction of an offence is 12 months.
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Reason for taking power
39.
Section 35(2) operates so as to increase the summary sentencing limit that appears in
certain enactments made before the passing of this Bill. However, where offences are set out in
subordinate legislation, the maximum penalty set out in the enabling legislation will not be
automatically amended. Section 35(4) allows such amendment to take place. This will ensure
that the enabling legislation is not at odds with what is in the subordinate legislation, when it is
read in accordance with section 35(2). It also ensures that subordinate legislation made under
that enabling legislation following the commencement of the provisions in this Bill can contain
the higher summary sentencing limits.
Choice of procedure
40.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered appropriate given that the extent of
the power is clearly limited It is essentially consequential on the provisions of section 35(1) and
(2).
Section 36(1) – Power to amend the maximum length of imprisonment, level of fine or
amount of caution in a JP court in section 7(6) or (7) of the 1995 Act.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
41.
Section 36 gives Scottish Ministers the power to amend the maximum term of
imprisonment, level of fine or amount of caution that may be imposed in the JP court when
dealing with common law offences. It will also be possible, if necessary, to make the same
changes to sentencing levels within any remaining district courts by virtue of the order making
power at section 51(5) of the Bill, discussed below.
42.
At present, the maximum sentence that can be imposed by a JP in the district court, when
dealing with a common law offence, is sixty days’ imprisonment, or a fine or caution of up to
level 4 on the standard scale (currently £2,500). The same limit will apply to JPs when sitting in
the JP court by virtue of section 7(6) of the 1995 Act, as amended by paragraph 7 of the schedule
to the Bill.
The order making power in section 36(1) enables Ministers to increase the
maximum sentences to six months’ imprisonment, or a fine or caution of up to level 5 on the
standard scale (currently £5,000). Any increase in the JPs’ sentencing powers beyond this would
require further primary legislation.
Reason for taking power
43.
Ministers see potential benefits in allowing JPs to hear some cases which are currently
heard in the sheriff courts. However the initial focus of the reforms is on putting in place a more
effective system of recruitment, appointment, training and appraisal for JPs. This will ensure that
JPs have the support they need in order to perform their current role to a consistently high
standard.
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44.
For these reasons it is not considered appropriate to increase JPs’ sentencing powers
immediately. However, the power in section 36(1) will allow the sentencing powers of JPs to be
increased in the future. In practice, Ministers do not intend to use the powers until other changes
to the system of lay justice have had an effect. Ministers consider, however, that any increase in
sentencing powers beyond six months’ imprisonment and a £5,000 fine or caution should be
introduced by primary legislation.
Choice of procedure
45.
Section 36(3) places a limit upon the power that these provisions provide to change JPs’
jurisdiction. Nevertheless, the provisions would still enable Ministers by order to increase the
custodial sentence which JPs can impose. Since this is a significant proposal, Ministers believe
that any order made under these powers should be subject to the level of parliamentary scrutiny
that the affirmative procedure provides.
Section 36(2) – Power to amend the maximum length of imprisonment or level of fine in a
JP court in any enactment other than s7(6) and 7(7) of the Criminal Procedure (Scotland)
Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
46.
This provision allows Ministers to make an order amending the maximum penalties that
may be imposed in the JP court for any statutory offence. The powers given to Ministers in
section 36(2) reflect those that are given under section 36(1). The difference is that section 36(1)
relates to penalties for common law offences while section 36(2) relates to penalties for statutory
offences.
Reason for taking power
47.
The reasons for taking this power are the same as those set out in the explanatory
paragraphs on section 36(1).
Choice of procedure
48.
The reasons for making any order under this power subject to affirmative procedure are
the same as those set out in the explanatory paragraphs on section 36(1).

11


241

This document relates to the Criminal Proceedings etc. (Reform) Scotland Bill (SP Bill 55) as
introduced in the Scottish Parliament on 27 February 2006
Section 39(1)(f) – Power to make provision for fixed penalty discounts
New section 302(7A) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
49.
Section 39(1)(f) introduces a new section 302(7A) into the 1995 Act. This provides that
the Scottish Ministers will have the power to make provision for discounts to be applied to the
payment of fixed penalties (sometimes known as “fiscal fines”). In particular, the Scottish
Ministers will have the power to fix the amount of any discount, and regulate the circumstances
in which the discount is to be applied to the fixed penalty.
Reason for taking power
50.
The present position is that fixed penalties have to be paid in full, and whether or not a
penalty is paid timeously the alleged offender is not entitled to any discount. The power gives
the Scottish Ministers the opportunity of exploring whether the offer of a discount for timeous
payment of a fixed penalty would increase the acceptance and collection rate. If this power is
used, Scottish Ministers could subsequently modify the size of the discount and the
circumstances in which a discount would be made available in the light of experience. There
may be a need to further amend any provision made to take account of changes in circumstances
such as the collection rate.
Choice of procedure
51.
An order made under section 302(7A) of the 1995 Act will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is
considered to offer an appropriate balance between, on the one hand, speed and flexibility and,
on the other, the need for scrutiny for a provision of this nature. The principle of a discount is
provided for in the primary legislation itself – the order would relate to the detailed provision
and operation of the scheme.
Section 39(2) – Power to prescribe the maximum level of a compensation offer.
New section 302A(8) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
52.
Section 39(2) introduces a new section 302A(8) into the 1995 Act. That section gives the
Scottish Ministers the power to fix the maximum level of the new compensation offer. The
amount is not to exceed level 5 on the standard scale, which is presently £5000.
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Reason for taking power
53.
It is regarded as appropriate that Scottish Ministers should have the power to set the
maximum level applicable to a compensation offer. This allows for a degree of flexibility and
also gives Ministers the power to consider the appropriate level of the maximum should the
standard scale be altered by other legislation.
Choice of procedure
54.
An order made under section 302A(8) of the 1995 Act will be subject to annulment in
pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is
considered to offer an appropriate balance between, on the one hand, speed and flexibility and,
on the other, the need for scrutiny for a provision of this nature. The principle of the
compensation offer itself is provided for in the primary legislation. Any order made under this
power will be subject to the upper limit which has been agreed by Parliament.
Section 40 – Power to prescribe the kinds of activity that may be performed as part of a
Work Order
New section 303ZA(14) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
55.
Section 40 introduces section 303ZA(14) into the 1995 Act. This forms part of the
provisions which create and regulate the work order, an alternative to prosecution which can be
offered by the procurator fiscal. Under a work order, the alleged offender will be given the
opportunity to perform a number of hours of unpaid work. If this is done, no conviction will be
recorded. Section 303ZA(10) provides that where such an order is made, the supervising officer
shall determine, inter alia, the nature of the work to be performed.
56.
Section 303ZA(14) gives Scottish Ministers the power to make provisions for the
purposes of section 303ZA(10), including the kinds of activity to be carried out.
Reason for taking power
57.
It is intended that, where possible, the type of activity to be carried out will be responsive
to the views of the relevant community. This power gives Ministers flexibility in assessing the
type of activities which are (or are not) to be carried out under a work order in any given area.
The views of the community may alter from time to time, and this power enables Ministers to
adjust the requirements as circumstances change
58.
This power is similar to that in section 245K(5) and (6) of the 1995 Act. Those
provisions deal with the types of work to be carried out under a community reparation order and
were inserted by the Antisocial Behaviour (Scotland) Act 2004. It is anticipated that there may
be some similarities between the activities to be carried out under each type of order.
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Choice of procedure
59.
Regulations made under section 303ZA(14) of the 1995 Act will be subject to annulment
in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is
considered to offer an appropriate balance between, on the one hand, speed and flexibility and,
on the other, the need for scrutiny for a provision of this nature. The principle of the work order
itself is provided for in the primary legislation.
Section 43 – Power to make further provision as to fines enforcement officers and their
functions
New section 226A(4) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
60.
Section 43 inserts new sections 226A to 226I into the 1995 Act. Section 226A allows the
Scottish Ministers to authorise persons to act as fines enforcement officers (FEOs). It also sets
out the general functions of FEOs as (a) providing information and advice to offenders as regards
payment of relevant penalties and (b) securing compliance of offenders with enforcement orders.
Subsection (4) allows Ministers to make, by regulations, further provision as to FEOs and their
functions.
Reason for taking power
61.
FEOs are to be introduced on a phased basis and some of their powers may be piloted in
one or more areas before being rolled out nationally. In view of the novel nature of the
provisions concerning FEOs, there is a desire to build sufficient flexibility into the provisions to
allow adjustments to be made following the evaluation of the pilots. It may also become
apparent, as pilots progress, that the existing functions of FEOs need to be amended. This power
would allow for such changes to be made with the minimum of delay – ensuring that the
provisions in relation to FEOs achieve the aims of improving fine collection levels and reducing
the number of people who go to prison as a result of fine default.
Choice of procedure
62.
Due to the significance and impact of the functions of FEOs and the need for proper
scrutiny of any changes to their powers it is considered that the scrutiny afforded by the
affirmative procedure should apply.
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Section 43 – Power to make detailed provision relating to the seizure of vehicles
New section 226D(10) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
63.
Section 226D(10) of the 1995 Act (as inserted by section 43 of the Bill) allows Scottish
Ministers to make regulations in connection with the power for FEOs to direct that a motor
vehicle belonging to an individual in default of their fine payments be immobilised or
impounded. Subsection (11) gives examples of what such regulations may include, e.g.: the
circumstances in which a seizure order may (or may not) be made; the value of a vehicle seizable
in relation to the level of penalty outstanding; to ensure protections for owners of vehicles apart
from those owned by the defaulter; as to the fixing of notices to vehicles to which an
immobilisation device has been fitted; and as to the keeping and release of vehicles immobilised
or impounded.
Reason for taking power
64.
The overall framework relating to seizure of vehicles by a fines enforcement officer is set
out in new section 226D of the 1995 Act (as inserted by section 43 of this Bill). As the role of
FEO is yet to be introduced and a number of the powers of FEOs will be piloted in advance of
wider roll-out, it is considered prudent to leave some matters of detail relating to the practical
operation of this scheme to regulations. However, the statutory provisions themselves contain a
considerable amount of detail. In addition, examples of what may be included in the regulations
under subsection (10) are set out in subsection (11).
Choice of procedure
65.
The powers of FEOs in relation to seizure are clearly set out in the Bill itself. The
regulations would cover a range of detailed procedural matters and accordingly the negative
resolution procedure is considered to be appropriate.
Section 43 – Power to describe the form of a warrant for civil diligence exercisable by a
fines enforcement officer
New section 226F(1) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
66.
When a court makes an enforcement order (enabling the fine it imposes to be collected by
a FEO) one of the powers that will be available to the FEO will be to recover the fine by way of
certain forms of civil diligence (namely earnings arrestment and arrestment of money in a bank
15
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or building society account). In order for those powers to be exercised the court will have to
grant a warrant for civil diligence which will need to be in a set form. New section 226F(1) of
the 1995 Act (as inserted by section 43 of this Bill) provides that such warrant is to be in a form
prescribed by Act of Adjournal.
Reason for taking power
67.
A warrant granted under section 226F(1) will authorise a FEO to execute certain types of
diligence such as arrestment of earnings and bank accounts. The precise form that a court
warrant should take is a matter that is dealt with in rules of court, made by Act of Adjournal.
Choice of procedure
68.
This power relates to the technical content of court documents (the form which a warrant
should take in this case) which are dealt with in the Act of Adjournal. This ensures that their
content is relevant, kept up to date and allows the substantive law of criminal procedure to
operate effectively. Rules made under this power are procedural and administrative. They relate
to the type of matters which can appropriately be dealt with by the High Court by Act of
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the
1995 Act which makes provision for the Act of Adjournal generally.)
Section 43 - Power to make detailed provision regulating execution of relevant diligences by
a fines enforcement officer
New section 226F(6) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
69.
When a court makes an enforcement order (entitling the fine it imposes to be collected by
a FEO) one of the range of powers that will be available to the FEO will be to recover the fine by
way of certain forms of civil diligence (namely earnings arrestment and arrestment of money in a
bank or building society account). The manner in which those types of diligence may be
executed by FEOs will be detailed by the regulations made under this power. The power will
allow Ministers to specify the circumstances in which the types of diligence mentioned are (or
are not) to be executed by a FEO and to modify the application of any enactment or rule of law
applying in relation to those types of diligence in so far as they may be executed by a FEO.
Reason for taking power
70.
The detailed procedures to be followed by a FEO in executing any diligence are still
under development. The intention is to ensure that the procedures mirror existing diligence
procedures in so far as possible. It is considered that flexible powers are required in this area in
order to ensure that the FEO can effectively execute diligence to ensure that fines are collected in
this manner where appropriate. The power is also required to ensure that any changes to the law
of diligence (such as those that are being made in the Bankruptcy and Diligence Bill) can be
applied to FEOs with such modifications as may be necessary.
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Choice of procedure
71.
Regulations made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, speed and flexibility and, on the other hand, the
need for scrutiny for a provision of this nature. The principle of allowing FEOs to execute
certain forms of civil diligence is provided for in the primary legislation – this power relates to
the detailed procedure surrounding the execution of any such diligence.
Section 43 – Power to include other penalties within the meaning of ‘relevant penalty’ and
to specify the ‘relevant court’ in respect of a particular penalty or penalties
New section 226I(1) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
72.
New section 226I of the 1995 Act contains various definitions of terms used in new
sections 226A – 226G of the 1995 (which establish FEOs and make provision in relation to their
powers and duties). A list of the penalties falling within the definition of “relevant penalty”
appears in subsection (1). A definition of “relevant court” is also provided in subsection (1).
The term “relevant penalty” is used in new section 226B(1) to describe the type of penalty which
an FEO may enforce when a court grants an enforcement order. The term “relevant court” is
used in new section 226B(4) to describe the court which may make an enforcement order in
respect of the penalty. Section 226I(1) gives Ministers the power by order to include other
penalties in the definition of “relevant penalty” and the power to specify which court should be
the “relevant court” in respect of those other penalties.
Reason for taking power
73.
This power is required to cover new penalties which may be appropriate for enforcement
by the FEO in future. It is not possible to predict those penalties so the power provides the
flexibility to deal with changing circumstances and ensure that the policy intention behind the
establishment of the FEO (better collection rates and fewer defaulters being imprisoned in
default of payment) is not frustrated by the creation of new penalties.
Choice of procedure
74.
The order made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, speed and flexibility and, on the other hand, the
need for scrutiny for a provision of this nature.
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Section 44(1) - Power to prescribe form of report to be served on a probationer following
breach of a probation order
New section 232(1A) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
75.
Section 44(1) of the Bill inserts a new subsection (1A) into section 232 of the 1995 Act.
Section 232 makes provision about failure to comply with the requirements of a probation order.
Section 232(1A) requires reports made under section 232(1) to be served on a probationer in
such manner as may be prescribed by Act of Adjournal.
Reason for taking power
76.
This power relates to the manner of service of court documents, a procedural issue which
is generally dealt with in the Act of Adjournal. Use of the Act of Adjournal ensures consistency
of practice and also allows the rules to be changed if necessary to ensure that they are relevant,
up to date and allow the substantive law of criminal procedure to operate effectively.
Choice of procedure
77.
Rules made under this power are procedural and administrative. Detailed matters relating
to court procedure, such as the content of court forms, are generally not considered appropriate
to be included in primary legislation. They relate to the type of matters which can appropriately
be dealt with by the High Court by Act of Adjournal rather than being subject to any
Parliamentary procedure (see also section 305 of the 1995 Act which makes provision for the
Act of Adjournal generally).
Section 44(2) - Power to prescribe form of report to be served on an offender in breach of a
community service order
New section 239(4ZA) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
78.
Section 44(2) of the Bill inserts a new subsection (4ZA) into section 239 of the 1995 Act.
Section 239 makes provision about the requirements of community service orders. Section
239(4ZA) requires reports made under section 239(4) to be served on an offender in such manner
as may be prescribed by Act of Adjournal.
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Reason for taking power
79.
This power relates to the manner of service of court documents, a procedural issue which
is generally dealt with in the Act of Adjournal. Use of the Act of Adjournal ensures consistency
of practice and also allows the rules to be changed if necessary to ensure that they are relevant,
up to date and allow the substantive law of criminal procedure to operate effectively.
Choice of procedure
80.
Rules made under this power are procedural and administrative. Detailed matters relating
to court procedure, such as the content of court forms, are generally not considered appropriate
to be included in primary legislation. They therefore relate to the type of matters which can
appropriately be dealt with by the High Court by Act of Adjournal rather than being subject to
any Parliamentary procedure (see also section 305 of the 1995 Act which makes provision for
the Act of Adjournal generally).
Section 46(2) – Power to establish Justice of the Peace courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
81.
In order to facilitate the move towards a unified summary courts administration, JP courts
will be established across Scotland, to replace the current district courts, on a phased basis. JP
courts will be administered by the Scottish Court Service (SCS). Section 46(1) of the Bill places
Ministers under a duty to secure the adequate and efficient provision of courts of summary
criminal jurisdiction in Scotland. In pursuance of that duty, section 46(2) of the Bill provides
that Ministers may by order establish courts of summary criminal jurisdiction to be known as
justice of the peace courts.
Reason for taking power
82.
The process of court unification will take place on a phased basis, sheriffdom by
sheriffdom, over a number of years. The establishment of JP courts (and the disestablishment of
district courts) will be taken forward as part of that phased process. A power to establish JP
courts by order is required in view of the fact that the process will be phased and that the exact
timing of that phasing will depend on the lessons learned from one phase before moving into the
next. Until volumes of business and estates requirements are fully known Ministers will be
unable to precisely establish the level of JP court provision required – the order making power
will allow changes to be taken into account and new circumstances to be considered as court
unification proceeds across Scotland.
Choice of procedure
83.
The order made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, speed and flexibility and, on the other hand, the
need for scrutiny for a provision of this nature. The provision relates to the implementation of JP
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courts – the detailed legislative framework under which they will operate is included in the Bill
itself.
Section 46(6) – Power to relocate or disestablish a JP court
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
84.
In order to facilitate the move towards a unified summary courts administration, JP courts
will be established across Scotland, to replace the current district courts, on a phased basis. ‘JP
courts’ will be administered by the Scottish Court Service (SCS). Section 46 of the Bill places
Ministers under a duty to secure the adequate and sufficient provision of courts of summary
criminal jurisdiction in Scotland. In order to help fulfil that duty section 46(6) of the Bill
provides that Ministers may by order provide for the relocation or the disestablishment of a JP
court.
Reason for taking power
85.
A power to relocate or disestablish JP courts by order is required in order to ensure that
Ministers have flexibility to respond to changing business and accommodation needs. For
example, in due course it may be appropriate to relocate a JP court to a new area within the
sheriff court district where business need is high or there are access to justice issues to be
addressed. Alternatively, existing premises may become unsuitable, requiring a relocation.
Choice of procedure
86.
The order made under this section will be subject to annulment in pursuance of a
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, speed and flexibility and, on the other hand, the
need for scrutiny for a provision of this nature. The provision relates to the detailed provision
and location of JP courts in response to changing circumstances.
Section 50(2) – Power to provide that a JP court is to be constituted by one JP only
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
87.
This provision allows Scottish Ministers to amend section 6(2) of the 1995 Act, which
states that “The jurisdiction and powers of the district court shall be exercisable by a stipendiary
magistrate or by one or more justices”. This allows JPs to sit in benches of one, two, three or
more. In practice, in Scotland, most JPs sit on their own, but there are approximately 18 district
courts which have three person benches.
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88.
Section 50(2) of the Bill allows Ministers, by order, to amend section 6(2) of the 1995
Act so that it provides that a JP court, when not constituted by a stipendiary magistrate, shall be
constituted by only one JP.
Reason for taking power
89.
The reason for taking this power is that Ministers see possible advantages in ensuring
consistency across Scotland in terms of the size of bench which is used within the JP court.
90.
Ministers recognise that as workloads are currently organised, sitting in three person
benches enables justices in rural areas to gain sufficient bench experience to maintain their skills.
In addition, there is no hard evidence on whether one or three person benches lead to better
judicial decision-making. It has therefore been decided that the other changes to the lay justice
system should take effect before a decision is taken on this further change to the working
practices of some of the courts over which justices preside.
91.
For all of these reasons, it is not considered appropriate to make any changes to the size
of the bench in the JP courts at present. Ministers do, however, wish to retain the flexibility to
make such a change at a later date, upon consideration of how a reformed lay justice system is
operating.
Choice of procedure
92.
The change that any order under this provision would make is not one which Ministers
have yet decided to implement. In addition, it is a change which could be subject to some
controversy, particularly in areas which currently have three person benches. For that reason,
Ministers think that it is important that any order made under section 50(2) is subject to the
parliamentary scrutiny that the affirmative procedure would provide.
Section 51(1) – Power to disestablish district courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
93.
In order to facilitate the move towards a unified summary courts administration, JP courts
will be established across Scotland, to replace the current district courts, on a phased basis.
Section 51 provides that Ministers may by order provide for any district court to be
disestablished and may impose specific requirements on the local authority responsible for the
court in relation to that disestablishment.
Reason for taking power
94.
The process of court unification will take place on a phased basis, sheriffdom by
sheriffdom, over a number of years. The establishment of JP courts and the disestablishment of
district courts will be taken forward as part of that phased process. The power to gradually
disestablish district courts as they are replaced by JP courts is essential to facilitate the process.
21
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The power needs to be flexible in view of the fact that the process will be phased and that the
exact timing of that phasing will depend on the lessons learned from one phase before moving
into the next.
95.
The power also allows provision to be made in relation to staffing and property of the
district court (sections 52(1) and (5)).
Choice of procedure
96.
Orders made under this section will be subject to annulment in pursuance of a resolution
of the Scottish Parliament. The negative resolution procedure is considered to offer an
appropriate balance between, on the one hand, speed and flexibility and, on the other hand, the
need for scrutiny for a provision of this nature. The provision relates to the disestablishment of
individual district courts – the principle of that approach as a consequence of the court
unification process is provided for in the Bill itself.
Section 51(4) – Power to repeal provisions of the District Courts (Scotland) Act 1975
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
97.
The provision enables Ministers to repeal by order any or all of the provisions of the
District Courts (Scotland) Act 1975. The 1975 Act contains provisions on district courts and
justices and clerks of the peace.
Reason for taking power
98.
The provisions of the 1975 Act will be superseded by the provisions of this Bill.
Eventually, therefore, the whole of the 1975 Act will be repealed. It will, however, be necessary
to repeal different parts of the 1975 Act at different times in view of the fact that the
disestablishment of district courts will take place on a phased basis over a number of years.
Accordingly, once the district courts in a particular sheriffdom are disestablished, the Scottish
Ministers will repeal the 1975 Act in so far as it applies in that sheriffdom. At the same time,
they will commence the relevant provisions of the Bill relating to JP courts for that sheriffdom.
This will make it clear that local authorities no longer have responsibility for providing district
courts and that the Scottish Ministers have assumed responsibility for the provision of the new JP
court.
Choice of procedure
99.
Ministers have made clear the intention to repeal the 1975 Act and replace it with the
provisions in this Bill. Order-making powers are necessary as a transitional measure to provide
the flexibility to do this, over time, in the way which best facilitates the effective operation of the
criminal justice system. Decisions about the timing of the repeal of different parts of the 1975
Act will be of a largely technical nature. It is therefore proposed that orders made under this
provision should be subject to the negative procedure.
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Section 51(5) – Power to apply enactments relating to JP courts to remaining district courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
100. This provision entitles Ministers to apply any statutory provisions referring to JP courts to
any district courts that remain in operation.
Reason for taking power
101. As court unification will proceed on a sheriffdom by sheriffdom basis, district courts will
continue to operate as they do at present in some parts of Scotland until the programme of court
unification is complete. In order to ensure that the operation of the remaining district courts is in
line with the new JP courts it may be necessary to apply certain provisions of the Bill relating to
JP courts to the remaining district courts (e.g. alterations to sentencing limits in section 36 of the
Bill). This provision will ensure a consistent approach to managing criminal cases during the
transitional period.
Choice of procedure
102. Ministers have made clear the intention to move towards a unified summary criminal
court administration by way of the provisions in this Bill. Order-making powers are necessary as
a transitional measure to ensure that those district courts that remain can continue to manage
business effectively. Orders made under this section will be subject to the negative resolution
procedure. This is considered appropriate for a transitional provision of this nature.
Section 51(6) – Power to modify enactments for the purpose of the continued operation of
remaining district courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
103. This provision entitles Ministers to modify the provisions of the 1975 Act and any other
relevant enactment, including the 1995 Act, so far as it applies to any remaining district courts
for the purpose of the ensuring the effective and continued operation of any remaining district
courts.
Reason for taking power
104. During the court unification process it will be important to ensure that the existing
legislation remains applicable to the remaining district courts and that modifications can be made
to it where necessary. A flexible power is needed to ensure that courts can operate effectively
whilst the process of unification takes place.
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Choice of procedure
105. As with the power at section 51(5), the power at subsection (6) is transitional in nature,
and is needed to ensure that district courts can operate effectively pending the completion of the
unification process. The negative procedure is considered appropriate for a transitional provision
of this nature.
Section 51(7) - Power to make provision relating to the jurisdiction and powers of
remaining district courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
106. This power entitles Ministers to make provision in relation to the functions (including the
jurisdiction and/or powers) of any remaining district courts for the purpose of their continued
operation.
Reason for taking power
107. As the unification process will take a number of years it will be important to ensure that
the existing legislation remains applicable to the remaining district courts and that specific
provision can be made in respect of one or more district courts to ensure a consistent approach to
the management of criminal cases during the transitional period. The power follows on from
the power at section 51(6). Where subsection (6) allows enactments to be modified, subsection
(7) allows transitional provisions to be made that might go beyond a statutory modification.
Choice of procedure
108. As with the powers at sections 51(5) and (6), the power at subsection (7) is transitional in
nature, and is needed to ensure that district courts can operate effectively pending the completion
of the unification process. The negative procedure is considered appropriate for a transitional
provision of this nature.
Section 54(5) – Power to regulate procedure and consultation to be followed in certain
appointment processes for Justices of the Peace
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
109. This provision gives Ministers the power to make orders relating to the procedure and
consultation to be adopted in appointing justices of the peace. The provision mirrors the
provision in section 9(8A) of the District Courts (Scotland) Act 1975, which was inserted by the
Bail, Judicial Appointments etc. (Scotland) Act 2000. No orders have been made under the
provisions of the 1975 Act.
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110. Under section 54(5)(a) and (b) of the Bill, the requirements relating to procedure and
consultation will not apply in a situation when an existing JP is being reappointed – either when
existing JPs become subject to the new appointment system, or when a JP reaches the end of
their five year term of appointment.
111. Section 54(6) of the Bill provides that an order made under this provision can specify the
degree of lay involvement in the recruitment process, and the manner in which JP vacancies are
to be publicly advertised.
Reason for taking power
112. Ministers intend to ensure that the recruitment of new JPs is carried out in a consistent,
fair and transparent manner throughout Scotland. The power to make an order will allow them
to set out in detail the means by which the new recruitment process will operate. It will also
provide flexibility to change and update the procedures as required.
Choice of procedure
113. The Bill makes it clear that these provisions for consultation may involve public
advertisement and lay involvement in the selection process. In addition, these provisions will
provide greater transparency in relation to the selection process than is currently the case. The
order in question will relate to the detailed mechanisms to be followed under the selection
process as opposed to the basic framework of JP appointment which is outlined in the Bill.
Ministers are therefore of the view that this order should be subject to the negative procedure.
Section 54(7)(a) – Power to specify the date on which the current appointment of justices of
the peace ceases to have effect
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
114. This provision allows Scottish Ministers to specify the date on which JPs’ current
appointments will cease. All current JPs will have their existing appointments terminated under
this provision. There is a presumption that full JPs will then be appointed for a five year term as
a JP (which would commence on the same day as the termination of their existing appointment)
if they accept terms of appointment relating to training, appraisal and making themselves
available to meet the business needs of the area.
Reason for taking power
115. The precise date on which JPs’ appointments will cease has yet to be determined. It is
possible – although unlikely – that Ministers will decide that JPs should switch to the new
system of five year appointments for full JPs on different dates in different parts of the country.
The order making power contained under this provision provides Ministers with flexibility in
how to implement this transitional measure.
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Choice of procedure
116. The power being sought is a technical one, relating to the date at which a measure in the
primary legislation will be implemented. It is therefore considered that the negative procedure is
appropriate for any order made under this provision, balancing speed and flexibility with the
need for scrutiny.
Section 56(1) – Power to make provision for training and appraisal of Justices of the Peace
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
117. Section 56(1) allows Scottish Ministers to make provision by order relating to the training
arrangements for JPs and the appraisal of JPs. Under section 56(2) such an order may confer
functions upon the Lord President, and any such order may not be made without the Lord
President’s prior approval of the provision contained in the order.
118. The order may set out the arrangements for establishing committees with a role in
ensuring that appraisal is delivered in each sheriffdom. The order may also empower the Lord
President to draw up training schemes or courses of instruction for justices of the peace (in
practice, this would probably be done through the non-statutory Judicial Studies Committee).
Reason for taking power
119. The order may include some quite detailed provisions on issues such as the composition
of any appraisal or training committee. Ministers wish to retain some flexibility to revise the
provisions made for the training and appraisal of JPs, in case evidence shows that, once the new
training system has come into operation, revisions would be desirable. If the detailed provision
for training were to be set out in statute it could quickly become out of date and require further
amendment.
Choice of procedure
120. The order will outline the manner in which detailed arrangements for training and
appraisal are to be organised. This will be of a technical nature, addressing how training and
appraisal should be delivered, rather than impacting upon the basic principle that JPs should be
trained and appraised in accordance with a framework that has judicial approval. It is therefore
considered that the negative procedure is appropriate for any order made under this provision,
balancing speed and flexibility of passage with the need for scrutiny.
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Section 58(6) – Power to make provision for tribunals for the removal of Justices of the
Peace
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
121. This provision allows Scottish Ministers to make provision by order relating to a tribunal
which can be established to investigate whether a JP should be removed. The provision replaces
section 9A(7)-(9) of the District Courts (Scotland) Act 1975. Under section 58(5) of the Bill the
tribunal would be established at the instance of the sheriff principal, rather than at the instance of
Scottish Ministers (as is the case under the 1975 Act). It is envisaged that the procedures set out
any such order will be very similar to those in the Justices of the Peace (Tribunal) (Scotland)
Regulations 2001, which currently govern the operation of such tribunals.
122. The provision states that an order may authorise a specified body or class of persons to
recommend to a sheriff principal that an investigation be carried out. In practice, it is envisaged
that the appraisal committee in each sheriffdom will be given the power to recommend to a
sheriff principal that an investigation be carried out. Appraisal committees might do this if, for
example, a JP were found in an appraisal to have serious training needs, and had then received
the necessary training, but was still found in a follow-up appraisal not to be adequately
performing their functions.
Reason for taking power
123. The provisions relating to the organisation and conduct of tribunals will cover issues such
as the procedure for writing to the relevant JP with a draft of the tribunal’s findings and what
should happen if a tribunal member becomes unable to serve on the tribunal during the course of
the investigation. This order will be detailed and technical in nature. The general principle of
establishing a tribunal for the removal of JPs in certain circumstances is provided for in the Bill
itself – these more detailed powers will regulate that process.
Choice of procedure
124. The order will largely replicate the 2001 Regulations which were subject to negative
procedure. Ministers are of the view that negative procedure continues to be appropriate, in view
of the technical nature of these provisions and the fact that they implement detailed policy within
the framework of the Bill.
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Section 61(9) – Power to regulate procedure/consultation to be followed in making
appointments of stipendiary magistrates
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
125. This section provides that, in appointing stipendiary magistrates, Scottish Ministers must
comply with such requirements relating to procedure and consultation as they may by order
make. Requirements for procedure and consultation will not apply, however, in cases where
existing stipendiary magistrates are being reappointed.
126. The District Courts (Scotland) Act 1975 does not give Scottish Ministers any equivalent
order-making power, since recommendations on which stipendiary magistrates should be
appointed are currently provided by the relevant local authority. Under a unified courts system,
however, that will no longer be the case.
127. Section 61(10) of the Bill provides that an order made under this provision can specify
the degree of lay involvement in the recruitment process, and the manner in which vacancies are
to be publicly advertised. This provision mirrors that made with regard to justices of the peace at
section 54(6). There will however be differences between the regulations relating to the
appointment of stipendiary magistrates, and those relating to the appointment of JPs. This
reflects the fact that stipendiary magistrates are members of the professional judiciary, and have
higher sentencing powers than lay justices of the peace.
Reason for taking power
128. Ministers intend to ensure that the recruitment of stipendiary magistrates is carried out in
a fair and transparent manner. Stipendiary magistrates are professional judges, and after the
administration of the summary court system has been unified, the relevant local authority will no
longer have responsibility for their recruitment. The Scottish Executive is currently discussing
with the Judicial Appointments Board how stipendiary magistrates should be recruited. The
power to make an order will allow Ministers to set out in detail the means by which the new
recruitment process will operate. It will also provide some flexibility to change and update the
procedures as required.
Choice of procedure
129. The Bill already provides that this power may be used to make provision relating to the
degree of consultation required in the recruitment process and that the process may involve
public advertisement and/or lay involvement in the selection process. The order in question will
relate to the detailed mechanisms to be followed under the selection process as opposed to the
basic framework of appointment for stipendiaries, which is outlined in the Bill. Ministers are
therefore of the view that this order should be subject to the negative procedure – balancing
speed and flexibility of passage with the need for scrutiny.
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Section 61(12) – power to specify the date on which the current appointment of stipendiary
magistrates ceases to have effect
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
130. This provision allows Scottish Ministers to specify the date on which stipendiary
magistrates’ current appointments will cease. All current stipendiary magistrates will have their
existing appointments terminated under this provision. They will then be appointed for a
renewable five year term as a full-time or part-time stipendiary magistrate if they accept terms of
appointment relating to training, appraisal and making themselves available to meet the business
needs of the area.
Reason for taking power
131. The precise date on which stipendiary magistrates’ current appointments will cease has
yet to be determined (this is connected to the phased implementation of court unification. At
present there are only stipendiary magistrates in Glasgow). The order making power contained
under this provision provides Ministers with the necessary flexibility to implement the new
system of appointments at an appropriate time (in practice it is likely to coincide with the
Sheriffdom of Glasgow and Strathkelvin being unified and Glasgow district court coming under
the control of the Scottish Court Service).
Choice of procedure
132. The power being sought is a technical one, relating to the date at which a measure in the
primary legislation will be implemented. It is therefore considered that the negative procedure is
appropriate for any order made under this provision, balancing speed and flexibility of passage
with the need for scrutiny.
Section 69 –Ancillary provision
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament, unless the
order amends an Act in which case affirmative resolution.
Provision
133. Section 69 of the Bill confers on Scottish Ministers a power to make by order such
incidental, supplementary, consequential, transitory, transitional or saving provision as they
consider necessary or expedient. Section 69(2) ensures that the power extends to the
modification of any enactment (including the Bill), instrument or document, although where that
is done, section 69(3) provides that the instrument will be subject to affirmative procedure.
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Reason for taking power
134. Any body of new law, particularly one contained in a large reform measure such as the
Bill, gives rise to a need for a range of ancillary provisions.
135. The Executive considers that the power to make such provision should extend to
modification of enactments, including the Bill.
136. Without the power to make incidental, supplemental and consequential provision it may
be necessary to return to the Parliament, through subsequent primary legislation, to deal with a
matter that is clearly within the scope and policy intentions of the original Bill. That would not
be an effective use of either the Parliament’s or the Executive’s resources.
137. The Executive expects that transitory and transitional provision will also be needed to
facilitate implementation of some reforms. As the process of court unification will be phased-in
over a number of years there will be a period of time where District Courts continue to exist,
regulated by existing legislation in the District Courts (Scotland) Act 1975 and JP courts will
also exist, regulated by the provisions of this Bill and associated orders. Flexible provision will
be necessary to ensure that both courts can operate effectively and to deal with matters such as
the need for effective communication and, where necessary, transfer of business between one
court and another.
138. The Executive considers it prudent to include a power to make savings provisions also –
this will guard against the risk that any change in the law inadvertently leads to a situation where
an accused person may avoid a criminal trial or punishment, or be treated unfairly by virtue of
the transition from the existing law to the new law.
Choice of procedure
139. Where an order changes primary legislation it is submitted that the affirmative procedure
is appropriate. In any other situation, the negative procedure is considered appropriate for these
powers.
Section 71(1) – Commencement
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: None
Provision
140. Section 71 of the Bill provides that Scottish Ministers may by order appoint a day when
the provisions of the Bill shall come into force. Such an order may appoint different days for
different purposes; include such transitional, transitory or saving provisions as the Scottish
Ministers consider necessary or expedient; and make different provision for different purposes or
areas.
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Reason for taking power
141. A large law reform measure such as this Bill will not come into force on Royal Assent, or
indeed on a single day. The Executive considers that the provisions of the Bill should be
commenced at different times and for different purposes as Scottish Ministers think appropriate
or expedient. This will allow changes to be implemented once those who must use the system
are sufficiently prepared and will also allow phased implementation (in relation to court
unification for example) to take place.
Choice of procedure
142. The decision on when and to what extent the Bill is commenced is an administrative issue
for Scottish Ministers. As is usual therefore, the Executive considers that the commencement
powers should not be subject to any Parliamentary procedure.
Schedule, paragraph 23(4) – Power to substitute for any reference to the district court, the
area of the district court or a justice of the peace, a reference to the JP court, the area of a
JP court or a justice of the peace appointed under section 54(1) of this Bill
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
143. This provision allows Ministers to amend legislation by order so that references to the
district court (and related expressions) are replaced with references to the justice of the peace
court (and related expressions).
Reason for taking power
144. The measure allows the statute book to be tidied up to deal with any outstanding
references to the district court, the area of a district court or to JPs appointed under the 1975 Act.
The change would avoid ongoing reliance on the general changes to legislation that are made by
paragraphs 23(1) - (3). Any change of this nature will arise purely from the change in the name
of the court, rather than from any substantive policy decision.
Choice of procedure
145. As noted above, any amendment made by regulations under this power would arise
purely from the change in the name of the court, rather than from any substantive policy
decision. The change would be a technical one. Consequently, the negative procedure is
considered appropriate.
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Justice 1 Committee
10th Report, 2006 (Session 2)
Stage 1 Report on Criminal Proceedings etc. (Reform) (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION AND BACKGROUND
1. The Criminal Proceedings etc. (Reform) (Scotland) Bill (“the Bill”) was
introduced in the Parliament on 27 February 2006 and is the result of a
commitment from the Scottish Executive in the Partnership Agreement to review
the operation of the summary justice system. The Executive states that—
“Summary justice reform is the next stage of the Executive’s comprehensive
programme of improvement of the criminal justice system, aimed at
improving the operation of Scotland’s summary criminal courts. The practices
and procedures of the High Court have already been reformed by way of the
Criminal Procedure (Amendment) (Scotland) Act 2004. A wide range of
measures aimed at tackling minor crime and antisocial behaviour were
introduced by virtue of the Antisocial Behaviour (Scotland) Act 2004. And
steps have been taken to improve the regime for the management of
sentenced offenders through the Management of Offenders etc. (Scotland)
Act 2005. Taken together these measures represent the most radical reform
programme of the Scottish criminal justice system for a generation.”1
2. Summary Justice is defined in the Policy Memorandum as “all criminal
prosecutions in Scotland not heard by a court involving a jury”.2 This constitutes
130,000 cases per year, or 96% of all criminal prosecutions.3 The Bill also seeks
to reform the system of bail and remand, based on the Sentencing Commission’s
Report on the use of Bail and Remand4 and commitments made in the Executive’s
Bail and Remand Action Plan.5

1

Policy Memorandum, para. 4
Ibid., para. 3
3
Ibid., para. 3
4
Sentencing Commission for Scotland, Report on the Use of Bail and Remand, available at:
http://www.scottishsentencingcommission.gov.uk/docs/scorubr.pdf
5
Scottish Executive, Bail and Remand Action Plan, available at:
http://www.scotland.gov.uk/Publications/2005/09/26103133/31342
2

SP Paper 621

1

Session 2 (2006)
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3. The Bill addresses a number of separate issues under the broad heading of
criminal proceedings but can be divided into eight main policy areas—
x

Reform to the system of bail and remand (Part 1 of the Bill);

x

Changes in the law relating to criminal proceedings, in relation to
procedure in summary and solemn cases (Part 2 of the Bill);

x

Increasing the criminal sentencing powers of the summary courts (Part
3, sections 33-38 of the Bill);

x

Extending the range of alternatives to prosecution that can be offered to
an alleged offender and the manner in which those alternatives can be
enforced and disclosed (Part 3, sections 39-42 of the Bill);

x

Reform of the way in which fines are collected and enforced, including
the creation of a new role of fines enforcement officer (Part 3, section 43
of the Bill);

x

Establishing justice of the peace courts (JP courts), in place of district
courts (Part 4, sections 46-53 of the Bill);

x

Reform of the procedures by which Justices of the Peace (JPs) are
appointed and trained (Part 4, sections 54-64 of the Bill); and

x

Placing the existing Inspectorate of Prosecution in Scotland on a
statutory footing (Part 5 of the Bill).
SCOTTISH EXECUTIVE CONSULTATION

Bail and Remand
4. The Sentencing Commission for Scotland was established by the Scottish
Executive in 2003, to give Ministers advice on possible areas of improvement to
the Criminal Justice system. The Commission is made up of legal experts and
those involved in the management of offenders and support of victims. The
current chair is the Rt. Hon. Lord Macfadyen.
5. Following a two month period of consultation, the Commission produced its
Report on the Use of Bail and Remand. The recommendations in the report were,
for the most part, taken forward by the Executive in the Bail and Remand Action
Plan, published in September 2005.
Summary Justice Reform
6. The Executive established the Summary Justice Review Committee in 2001,
under the Chairmanship of Sheriff Principal John McInnes, in order to review the
provision of summary justice in Scotland. After extensive consultation with
practitioners and the public, the Committee published its report (“the McInnes
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Report”) on 16 March 2004.6 The report was then sent to over 1,000 stakeholders
during a four month period of consultation. These responses were analysed by
independent consultants for the Executive and a report was published in February
2005.
7. The Executive also commissioned research on community involvement in the
justice system and the use of alternatives to prosecution.7 In March 2005, the
Executive published Smarter Justice, Safer Communities – Summary Justice
Reform – Next Steps8, which detailed the Executive’s plans to reform the summary
justice system and forms the basis for the provisions in the Bill. The Executive
states in the Policy Memorandum that—
“In arriving at the provisions contained in this Bill the Executive has therefore
had the benefit of views from an expert committee, interested consultees and
an objective and representative sample of public opinion.”9
8. The Committee recognises the significance of the work done by the
Committee chaired by Sheriff Principal McInnes; the work done by the
Sentencing Commission on Bail and Remand and the subsequent work done
by the Executive in preparation for the introduction of the Bill. The
Committee also recognises the extent of the consultation that the Executive
has engaged in. The Committee wishes to commend the Executive for its
approach in this regard.
JUSTICE 1 COMMITTEE CONSULTATION
Written and oral evidence
9. The Committee issued a call for written evidence on 1 March 2006 and
received 40 written responses. The Committee also heard oral evidence in seven
sessions, including a “round-table” session with representatives of the District
Courts Association, specifically to discuss provisions in part 4 of the Bill – JP
Courts and JPs. Oral evidence received, together with associated written
evidence is contained in volume 2 of the Report. Other written evidence is
available on the Parliament’s website. The oral evidence sessions were arranged
as follows—
Session 1: 11th Meeting, 2006 (Session 2), 19 April
x Scottish Executive Bill Team
Wilma Dickson, Head of Criminal Procedure Division, Scottish Executive;
Paul Johnston, Senior Principal Legal Officer, Office of the Solicitor to the Scottish
Executive;
6

The Summary Justice Review Committee, Report to Ministers, available at:
http://www.scotland.gov.uk/library5/justice/sjrcrm.pdf
7
MRUK Ltd, Research on Community Involvement and Alternatives to Prosecution, available at:
http://www.scotland.gov.uk/Topics/Justice/19008/MRUKreport
8
Scottish Executive, Smarter Justice, Safer Communities – Summary Justice Reform – Next
Steps, available at:
http://www.scotland.gov.uk/Publications/2005/03/20888/55016
9
Policy Memorandum, para. 16
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Cliff Binning, Head of Operations and Policy Unit, Scottish Court Service;
Scott Pattison, Head of Policy Group, Crown Office and Procurator Fiscal Service;
Noel Rehfisch, Bill Team Leader; and
Richard Wilkins, Bill Team Member.
Session 2: 13th Meeting, 2006 (Session 2), 3 May
x

Sheriff Principal John McInnes (formerly Chairman, Summary Justice Review
Committee);

x Association of Chief Police Officers in Scotland
Chief Constable David Strang; and
Assistant Chief Constable Kevin Smith.
x Society of Messengers-at-Arms and Sheriff Officers
John Campbell, President.
Session 3: 15th Meeting, 2006 (Session 2), 10 May (round-table discussion)
x District Courts Association
Rodger Neilson JP, Chairman;
Graham Coe JP, Chairman of Training Committee;
Johan Findlay JP, Chairman of Communications Committee;
Andrew Lorrain-Smith JP, Past Chairman;
Phyllis Hands, Secretary;
Nicola Brown, Chairman of Associates; and
Kay Polson, Secretary to Training Committee.
x Scottish Executive Bill Team
Noel Rehfisch, Bill Team Leader;
Richard Wilkins, Bill Team Member; and
Cliff Binning, Head of Operations and Policy Unit, Scottish Court Service.
Session 4: 16th Meeting, 2006 (Session 2), 17 May
x

James Chalmers, University of Aberdeen.

x Scottish Prison Service
Rachel Gwyon, Director of Corporate Services; and
Eric Murch, Director of Partnerships and Commissioning.
x Victim Support Scotland
David McKenna, Chief Executive; and
Neil Paterson, Director of Operations.
x Safeguarding Communities, Reducing Offending (SACRO)
Tim Richley, Criminal Justice Adviser.
Session 5: 18th Meeting, 2006 (Session 2), 24 May
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x Procurators Fiscal Society
Val Bremner, Secretary; and
Rachael Weir, Member.
x The Law Society of Scotland
Gerard A Brown, Convener, Criminal Law Committee;
Gerard Sinclair, Member, Criminal Law Committee; and
William McVicar, Member, Criminal Law Committee.
Session 6: 20th Meeting, 2006 (Session 2), 31 May
x

Elish Angiolini QC, Solicitor General for Scotland.

x

Hugh Henry MSP, Deputy Minister for Justice.

x Crown Office and Procurator Fiscal Service
Scott Pattison, Head of Policy Unit; and
Jim Brisbane, Deputy Crown Agent
x Scottish Executive Bill Team
Wilma Dickson, Head of Criminal Procedure Division, Scottish Executive; and
Noel Rehfisch, Bill Team Leader.
Visits
10. Committee Members attended various fact-finding visits in advance of formal
scrutiny of the Bill. The purpose of the visits was to allow Members an opportunity
to familiarise themselves with court practice and also to discuss key issues in the
Bill with those most likely to be affected by the proposed changes. The visits are
detailed below—
x

8 March 2006: Committee visit to Strathclyde Police;

x

13 March 2006: Committee visit to Glasgow Sheriff Court and Area
Procurator Fiscal;

x

20 March 2006: Committee visit to West Lothian District Court, Livingston;
and

x

27 March 2006: Committee visit to Linlithgow Sheriff Court.

Structure of Report
11. The remainder of the report addresses Parts 1 to 5 of the Bill in order, plus
other matters, and ends with the Committee’s overall conclusions and
recommendations.
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PART 1: BAIL
12. Part 1 of the Bill makes a number of changes to the current system of bail and
remand. The background to these provisions is provided by way of the
Sentencing Commission’s report on the use of Bail and Remand and the
Executive’s subsequent response – the Bail and Action Plan – which took forward
many of the Commission’s recommendations.
13. The Policy Memorandum states that the Commission’s report placed—
“considerable emphasis on re-establishing respect for the law and for
tougher, more consistent handling of bail breaches and failures to appear.
Many proposals reflect an attempt to change the prevailing court culture by
shifting the assumptions of those involved in the process – namely the
court, the prosecutor and the accused – towards viewing breaches of bail
as much more serious and ensuring tougher handling of bail breach.
Emphasis was also places on the need for consistent implementation of
existing rules as well as need for new provision.”10
14. Unlike much of the Bill, the provisions on bail generally apply to both solemn
and summary criminal cases (with the exception of certain restrictions on bail
which only apply to solemn cases).
15. The provisions on bail were broadly welcomed by the majority of individuals
and organisations that responded to the Committee’s call for evidence. It is fair to
say, however, that some bodies representing lawyers expressed more sceptical
views about some of the reforms being proposed.
Determination of questions of bail
16. Section 1 of the Bill inserts a number of new sections into the Criminal
Procedure (Scotland) Act 1995. Much of what is contained in these new sections
reflects the present position in Scots common law and Strasbourg (ECHR) case
law.
17. For example, section 23B puts into statutory form the principle that the court
must grant bail “unless in the exercise of its discretionary right of refusal and
looking to the public interest and to securing the ends of justice there is good
reason why bail should not be granted.”11 Section 23C sets out the grounds for
refusal of bail, the wording reflecting the current common law position. Section
23C(1) gives an “illustrative and non-exhaustive list” of material considerations to
which the court should have regard when taking the decision. Again, there is no
change from the current common law position.
18. It is apparent that this part of the Bill does not substantively change current
Scots law. Instead, the argument in favour of it being written down in statute is that
it provides greater clarity to the law – there is intended to be greater transparency
about the framework in which bail operates. The Executive’s view is that by putting
10

Policy Memorandum, para. 24
Renton and Brown, Criminal Procedure, 6th edition (1996) para. 10-05 (as quoted in the Policy
Memorandum, para. 30).
11
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the law on a statutory footing, nothing is being done to compromise the tenet that
individual decisions should be made on a case by case basis by the court (on the
basis that this is the only the body that is in a position to know the individual
circumstances of a particular case).12
19. The argument against making the change is, basically, if the law itself is not
going to change then what is the point of making the change, particularly if some
flexibility may be lost as a result of the law moving from a common law to statute
law basis.
20. In oral evidence, the Solicitor General referred to the “great advantage” in
making the law accessible and “that although the common law has great
advantages and a certain flexibility attached to it, it should be an objective of the
criminal justice system to be more readily understood”.13 The Solicitor General
went on to state that as a result of a large number of ECHR cases, the current law
is not as decipherable as it was a number of years ago and, hence, the Bill sets
out “in plain writing what the law is as it has been distilled from ECHR and
common law”.14 In concluding on this point, the Solicitor General stated—
“The bill sets out clearly the framework of law for public authorities and the
courts. Although the bill is not exhaustive, it sets out a very good
framework. It will be very useful to the courts as well as to the wider public
and victims. It will also be useful to prosecutors. It will explain the law
precisely and in a nice, compartmentalised form.”15
21. The Committee is broadly satisfied by the reasons given for statute law
covering the matters that the court should consider when dealing with a bail
application, particularly given that the procedural elements for dealing with
bail cases are already set down in statute by way of the 1995 Act.
22. The Policy Memorandum unhelpfully made reference to “codification of
factors” which may have caused confusion over the status of the factors, as
set out in the Bill, which courts will use in deciding bail cases. The Deputy
Minister was unequivocal that this list is not exhaustive and, accordingly,
the Committee is content that there is clarity as to the status of these
factors.
23. ACPOS proposed that ‘public safety’ should be a separate ground for refusal
of bail. The basis for this change would be that the ground in the Bill as currently
drafted that refers to regard being had to “the public interest” is arguably set at too
high a level to capture the circumstances of an individual case where a relatively
small number of individuals may not feel safe if a person is not remanded in
custody. The Deputy Minister for Justice did not agree that the inclusion of this
further heading would be helpful. Indeed he thought that “narrowing the definition
to “public safety”, although putting the focus on what is probably a more easily

12

Wilma Dickson, Official Report, 19 April 2006, col. 2826
Solicitor General for Scotland, Official Report, 31 May 2006, col. 3288
14
Ibid., col. 3288
15
Ibid., col. 3289
13
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understood phrase, might also narrow the matters that can be considered”.16 The
Solicitor General also referred to the existing test about “any substantial risk of the
person committing further offences” being “a very explicit public safety test”.17
24. The Committee notes the difference of opinion between ACPOS and the
Executive / COPFS. The Committee’s position on this matter is based on the
understanding that one of the main purposes of this part of the Bill is to
make the law on bail clearer than it currently is.
Accordingly, the
Executive’s reasoning as to why the Bill should not make explicit reference
to a “public safety” ground appears to the Committee to be at odds with the
objective of making the criminal justice system more readily understood by
the public at large. The Committee invites the Executive to re-examine its
stance on this matter and to come forward with proposals on how the
grounds relevant for questions of bail may be revised to make direct
reference to “public safety”.
Role of the court
25. The Executive’s position is that this provision makes it explicit that it is the
court that is the decision-maker on matters of bail. Current practice is that the
court will not refuse bail being granted if it is not opposed by the Crown. The
Executive’s position is that as a result of a very small number of cases there was
some dubiety as to whether the court simply cannot refuse bail if it is not opposed
by the Crown. The provisions in the Bill make clear that as an independent and
impartial tribunal, the court’s discretion cannot be fettered. New section 23B(3)
underlines the centrality of the court, by making it explicit that the attitude of the
prosecutor towards a question of bail does not restrict the court’s exercise of its
discretion in determining the question of bail.
26. The Committee welcomes this clarification in the law.
27. Section 23D(3) clarifies that bail will only be granted in exceptional
circumstances where an accused person is on a serious charge (violent / sexual
offences and drug trafficking) and he has a previous conviction for an analogous
offence. The Executive’s argument for the inclusion of this provision is that the
previous similar conviction can legitimately be seen as a strong indicator of the
potential for grave offending while on bail. The proposal is that bail should only be
granted in the case of the specified offences if there are exceptional
circumstances to justify the decision.
28. The Committee notes that this section attracted adverse comment from the
Law Society, among others, to the effect that it would fetter the discretion of the
court and thus be at odds with the direction of preceding provisions of the Bill.
29. The Committee notes that the Executive has stated that it considers that the
provision is competent with ECHR and that a similar provision is in force in
England and Wales.

16
17
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30. In light of the seriousness of the offences covered by the provision, the
Committee agrees, in principle, with the Executive’s intention to make
explicit the restrictions as to the availability of bail in these circumstances.
The Committee will, however, wish to give this matter further consideration
at Stage 2.
Statement of reasons for bail decision
31. A number of changes are proposed to sections 24 and 25 of the 1995 Act.
Section 2(1)(a) makes clear that where the court grants or refuses bail, it must
state its reasons for that decision. This clarifies the law following a recent ECHR
judgement. In written evidence, the Glasgow Bar Association questioned whether
this provision was necessary but the Law Society stated that the requirement to
provide reasons for decisions would lead to the development of case law on bail,
thereby ensuring greater transparency and certainty in the decision-making
process.18
32. The Deputy Minister for Justice told the Committee that he expected that, in
most cases, reasons will be given orally at the time of the bail hearing where that
is reasonably and practically possible.19
33. The Executive has clarified that if a judge omitted to give reasons, then this
would be a ground for appeal on the basis that it would not be clear whether there
was a good reason for the detention or liberation of the accused. In these
circumstances, there would, in effect, be a rehearing at the appeal where the court
could establish whether there were sound reasons for the earlier decision.20
34. Members of the Committee have sat in on remand courts at Glasgow Sheriff
Court and Linlithgow Sheriff Court. On the basis of anecdotal comments made
during the course of these meetings, the Committee had been concerned that the
requirement on the court to set out reasons for refusal or grant of bail may create
excessive additional work for sheriffs. However, in the absence of any written
evidence from the Sheriffs’ Association on this matter, the Committee
assumes that sheriffs are reasonably content with this provision and its
impact on their workload. The Committee continues to be concerned about
the lack of input in the evidence-taking process from the organisation
representing sheriffs, particularly on a bill concerning court procedure. The
Committee considers that the Bill would greatly benefit from the views of the
Sheriffs’ Association.
Additional bail condition
35. Section 24 of the 1995 Act sets out the standard bail conditions. The Bill
proposes that a further condition should be added to the effect that the accused
does not behave in a manner which causes, or is likely to cause, alarm or distress
to witnesses.
18

Written submission from The Law Society of Scotland, see Volume 2, Annexe D, 18th Meeting,
24 May 2006
19
Deputy Minister for Justice, Official Report, 31 May 2006, col. 3284
20
Supplementary written submission from the Scottish Executive Bill Team, see Volume 2, Annexe
D, 20th Meeting, 31 May 2006
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36. This additional condition attracted no adverse comment. The Committee
notes the comments of David McKenna of Victim Support Scotland—
“The key feature is that causing fear and alarm can be seen as a ground for
finding that someone has breached their bail conditions. The provisions
have the potential to transform victims’ and witnesses experience of the bail
process. At the end of the day, their security, their sense of security and
their peace of mind will be substantially improved”.21
37. The Committee welcomes the inclusion of this provision. The
Committee recognises the pivotal role of witnesses in the criminal justice
system and that the law needs to give witnesses maximum protection from
intimidatory behaviour by the accused.
Witnesses
38. The Committee accepts that progress has been made in recent years to
improve conditions for witnesses. Alongside the reforms made in the Vulnerable
Witnesses (Scotland) Act 2004, Victim Support Scotland now has a witness
service, which operates in the High Court and all sheriff courts but not the district
courts. David McKenna of Victim Support Scotland explained—
“It is part of Victim Support Scotland's overall structure, but it operates in
sheriff courts and in the High Court. Volunteers co-ordinate support with key
staff. However, there is nothing in the district courts. As you said, the issue is
not just high-profile cases but the terrible experience of walking into a
building where there are hundreds of people, including the accused and his
or her friends—the accused is usually a man. Witnesses sit in the same room
as those people, who are 2ft away from them and who talk about them in
front of them. Witnesses do not want to repeat that experience. A big gap in
the district courts needs to be addressed.”22
39. The Committee welcomes the establishment of a dedicated witness service in
the High Court and sheriff courts and also the Crown Office’s Victim Information
and Advice Service (VIA). However, the Committee heard evidence from Victim
Support Scotland and Sheriff Principal McInnes that facilities vary greatly across
the court estate, and while most sheriff courts have separate witness waiting
rooms, a lot of intimidation can take place elsewhere. Sheriff Principal McInnes
stated—
“The facilities for witnesses are not as good as they might be in some courts,
but they are not as bad as some people make them out to be…However,
there are witness rooms and there are usually separate rooms for
prosecution and defence witnesses. A problem is that witnesses encounter
people in the corridors whom they do not wish to see. There can be problems
in some courts—not in every case—with people who hang about in the

21
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corridors and intimidate witnesses. I have seen that happen, but it is difficult
to know how to handle the issue.”23
40. The Committee is particularly concerned about intimidation of witnesses
across the court system and notes the comments of Victim Support Scotland that,
despite the advances made—
“…around 3000 witnesses supported by the Witness Service in the sheriff
and High Court had reported some degree of intimidation. This figure arises
from working with in excess of 70,000 witnesses in a 12 month period.”24
41. The Committee is of the view that there is still significant work to be
done in relation to the treatment of witnesses, despite the good work being
done by Victim Support Scotland and VIA. There is a particular lack of
support in the district court system and, while the Committee recognises
that district courts deal with lower tariff cases, intimidation does take place.
The Committee urges the Executive to consider more radical proposals for
the overall improvement in the treatment of witnesses.
Explanation of bail decision
42. This Bill also obliges the court to advise the accused of the consequences of
any breach of bail conditions. The Committee considers that this is a particularly
important issue for two reasons.
43. Firstly, the Committee shares the view of Victim Support Scotland that there is
a perception in our communities and among people who experience crime that
some accused persons who are on bail just ignore the system with impunity.
Secondly, it is fair to say that many accused individuals who are caught up in the
summary justice system have low educational attainment25 or have “chaotic
lifestyles”, that is to say they may have addiction problems or have no fixed
residence.
44. The Committee’s view is that it is vital that steps are taken to ensure that
these individuals comprehend that release on bail means the court trusts these
individuals to comply with bail conditions. This necessitates the individuals
understanding what the bail conditions actually mean and, also, understanding
what the consequences are should these conditions be breached.
45. The Committee is aware that a number of sheriffs go out of their way to
explain, in layman’s language, bail conditions. Nonetheless, the Committee
welcomes the fact that the Bill sets out that the court must explain to the accused
in “ordinary language”26 the effect of the conditions; the consequences of breach

23

Sheriff Principal McInnes, Official Report, 3 May 2006, col. 2951
Supplementary written submission from Victim Support Scotland, see Volume 2, Annexe D, 16th
Meeting, 17 May 2006
25
For example, the Disability Rights Commission referred to a parliamentary answer in which it
was stated that “at least 70% of young offenders in Scotland have problems with basic numeracy
and literacy”.
26
See section 2(2) of the Bill
24
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and, also, that the accused is under an obligation to inform the court of any
change in the accused’s normal place of residence.
46. The Committee realises that the reality of bail and remand hearings in some
sheriff courts is that there are a huge number of cases to be got through and, as a
result, such hearings do have a conveyor-belt feeling about them. The bail hearing
is likely to be over in a matter of a few minutes and it may be a bewildering
experience for an accused person who has not experienced the process before.
Equally, the Committee realises that many of the individuals who appear at bail
hearings will have been through the process many times before.
47. Regardless of whether an accused person is experiencing a bail hearing for
the first time or for the tenth time, the Committee does not believe that the formal
judicial process is sufficient, on its own, for accused persons to comprehend the
detail of bail conditions nor understand the consequences of breach of bail
conditions.
48. As such, the Committee agrees with the views of Victim Support
Scotland that “something more is needed to ensure that information is
communicated more effectively to the person who is given bail so that they
understand the conditions better than happens in those few seconds of a
court hearing”.27
49. The Committee was made aware of various pilot schemes which aim to
provide greater support to people who are on bail. There are straightforward
measures, as being tested in Airdrie and Edinburgh, which involve the accused
individual being given, before leaving court, a slip which provides details of when
the individual must next appear in court and the consequences of not doing so. In
Linlithgow Sheriff Court, the Committee was impressed by the procedure by which
an accused individual signs a form to the effect that he accepts the conditions of
bail.
50. The Committee believes that best practice would be for all courts to
operate a system whereby a bailed individual would receive a paper which
contained various pieces of information, including bail conditions; the date
of the next appearance in court and the consequences of breaching bail.
The accused would have to accept these conditions and also acknowledge
receipt of a copy, by way of signature. Beyond this, there may be merit in
contacting individuals nearer to the time of their next appearance (perhaps by
text/email) to remind them of the need to attend.
51. The Committee was also struck by the evidence given by SACRO about the
success of the supervised bail scheme in Edinburgh.28 The Committee also notes
the written comments of the Law Society to the effect that there is a need to
address the underlying causes of potential offending behaviour and breaching of
bail conditions. The Law Society floated the idea of referral to treatment
programmes being open to courts at bail hearings. The intention would not be to
regard such referrals as being any admission of guilt. Rather it would simply be
27
28
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recognition of the significance that substance abuse has in the lives of many of the
individuals who are caught up in the criminal justice system.
Increased penalties for bail offences
52. Bail offences, including failure of an accused on bail to appear in court or the
breach of a bail condition, are prosecuted as a separate offence under the 1995
Act. The Bill proposes that the maximum penalties for such offences are
substantially increased (from three months to 12 months in the case of summary
cases; and from two years to five years in solemn cases). Furthermore it is made
clear that sentences passed in respect of bail offences should be served
separately (not concurrently) to any custodial sentence imposed for the original
offence.
53. The other principal change is a shift in emphasis in the 1995 Act. Currently,
where an accused offends on bail, the court may impose an aggravated sentence
to reflect the breach of trust, provided that the court explains the reason for and
extent of the additional element imposed. The Bill changes the position so the
court would now have to explain why a sentence has not been increased for an
offence if that offence was committed by the accused when he was on bail.
54. In written evidence, there was some adverse comment about the
proportionality of these provisions. The Glasgow Bar Association’s view of the
increase in maximum sentence was that it is “excessive”.29 Their view was that
an increase in the penalty will only see an increase in the prison population with
the resulting increase in cost without any significant benefit to the criminal justice
system.
55. The Committee did seek clarification from the Scottish Prison Service as to
the likely impact of the tougher sentencing policy on prison numbers. SPS’ view
was that the changes might result in an increase of around 25 to 35 prisoners’ per
night. The SPS view was that an increase in prison numbers of this order “would
not cause us a great deal of difficulty”.30
Conclusion on bail offences
56. The Committee considers that these changes in the law are a
proportionate response to the challenge posed by a section of society which
has little or no respect for the criminal justice process as a whole, of which
bail is an important tenet. The Committee’s view is that if the Parliament
passes the Bill in its current form, it would expect courts to make full use of
the powers which they will have been granted.
57. While the Committee welcomes the changes which are proposed on the
face of the Bill, the Committee does not believe that these measures, alone,
will be sufficient to secure greater levels of bail compliance. The Committee
considers that the Executive needs to be prepared to take a more radical
approach and invest resources into addressing the root causes why
29

Written submission from Glasgow Bar Association, see The Scottish Parliament website
(reference at end of contents page)
30
Erich Murch, Official Report, 17 May 2006, Column 3065
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individuals do not attend court hearings. The Committee considers that
there is sufficient evidence to point to homelessness and drug and alcohol
addiction as being among the prime underlying reasons why certain
individuals breach bail conditions.
58. While the Committee appreciates that this type of ‘front loading’ of effort
would have significant resource implications, this would be set against the
cost of the individual either being remanded in custody or a greater
likelihood of the individual committing further offences while on bail (which,
as a result of the proposals in the Bill, would likely lead to a longer prison
sentence later in the process).
59. The Committee would welcome more precise information from the
Executive ahead of Stage 2 on the non-legislative measures on bail which
will complement the legislative measures.
PART 2: PROCEEDINGS
Introduction and background
60. The Policy Memorandum states that “the quicker ‘the system’ deals with
offending behaviour the more likely the intervention will be effective in deterring
further offending. Speedy case disposal also benefits victims and witnesses by
resolving cases as soon as possible and allowing them to get on with their lives”.31
61. Part 2 of the Bill introduces a number of changes relating to criminal
processes which the Executive argues, when taken together, will improve the
There are a large number of
speed with which cases can be processed.32
individual changes proposed, the majority of which stem from the McInnes report.
62. The Committee notes the Executive’s view that it will be the cumulative effect
of legislative changes and changes in practice that do not require legislation that
will deliver the speeding up of the system which is universally desired. But, the
Committee had been concerned that, in examining the Bill, it was seeing only half
the picture.
63. The Executive has now written to the Committee setting out the context in
which the Bill sits, making reference to the work of the National Criminal Justice
Board and the eleven local criminal justice boards across Scotland.
The
Executive informed the Committee that the National Criminal Justice Board has
established a System Model Project which has a remit to develop an over-arching
model of how the summary justice system will operate in practice, with the basic
aims to—
x
x
x

31
32


284

Reduce “wasted” court hearings;
Increase pleas at first calling;
Provide a more meaningful intermediate diet;

Policy Memorandum, para. 57
Ibid., para. 58

14

Justice 1 Committee, 10th Report, 2006 (Session 2)
x
x

Continue to provide victims and witnesses with a high standard of
service; and
Introduce more efficient and effective processes.

64. This work programme is being taken forward in three “work streams”. The
first is examining the reporting of cases to fiscals and the disclosure of evidence;
the second is tackling court programming and the third is examining what changes
need to be made to legal aid regulations to support the system.
65. The Executive has stated that it expects recommendations from the basic
model will be completed by the end of June with a view to sharing this work in
progress with the Committee in advance of Stage 2 of the Bill process.
66. The Committee appreciates that the huge number and diversity of cases
that fall within the summary justice bracket means that there is not a
comparable ‘big bang’ reform to overhaul the system in the same way as the
Bonomy reforms have transformed the High Court.
The Committee
recognises that the overhaul in the summary justice system will likely be
achieved by a large number of small changes, many of which may be simply
the result of better joint-working practices between the various agencies.
67. That said, the Committee’s view is that it should not be expected to give
a view on the legislative changes which are proposed without having a very
good awareness of the detail of the changes which do not require legislation
or which will not be legislated for in this current Bill.
The Committee
considers that the Executive should have been more forthcoming in
advising the Committee of the various work streams listed above.
Nonetheless, the Committee welcomes the Executive’s commitment to share
with the Committee information on how this work is progressing ahead of
Stage 2.
68. Returning to the changes which are proposed in the Bill, the Committee – in
examining the general principles of the Bill – has not looked at all of these matters
dealt with by Part 2. Many of these provisions stem from the McInnes report and
are about better managing the court process, all with the intention of streamlining
the administration of justice. It is fair to say that many of the individual changes
attracted little or no comment in the written evidence received by the Committee.
69. However, the Committee has looked in more detail at three of the more
controversial measures which are provided for in Part 2—
x
x
x

Increased flexibility in the use of a liberation on an undertaking to appear in
court;
The role played by intermediate diets in summary justice cases and the
need for earlier disclosure of evidence; and
Allowing proceedings to take place in the absence of the accused in a
wider range of summary cases where the court considers that it is in the
interests of justice to proceed.
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Liberation on an undertaking
70. An undertaking may currently be issued by the police to a suspected offender
to be released from custody on the basis that the individual appears in court on a
specified day. The Policy Memorandum states that the advantage that this
procedure has over standard citations to court is that the first calling of
‘undertaking’ cases tends to be sooner than ‘standard’ citation cases. Currently
undertakings are used only in limited circumstances. The Bill provides for greater
flexibility to be available in how this procedure is used in summary justice cases.
71. The Bill proposes two main changes: firstly, a relaxation in the seniority of the
officer who may issue an undertaking and, secondly, a new power to impose
conditions on an undertaking, breach of which would be an offence.
72. In oral evidence, ACPOS appeared to the Committee to be sceptical as to
how useful such provisions would be in practice. ACC Kevin Smith’s view was
that while the provisions of the Bill would give the police a new degree of flexibility
to make use of undertakings ‘in the street’, in practice, he thought most cases
would still be expected to be taken back to the police station to be dealt with by
more senior officers.33 There seems to be concern that it is not reasonable for
relatively junior officers to be placed in the position where they are determining
whether someone should be liberated on undertaking and whether or not
conditions should be attached to that undertaking.
73. The Solicitor General told the Committee that the Lord Advocate would issue
guidelines on the use of undertakings and on bail more generally following
implementing of the legislation. The Solicitor General was much more upbeat in
her assessment of the benefits that the provisions would bring than ACPOS. She
said that the provisions would be “very useful” and that they will “allow individuals
to be given specific, tailor-made conditions rather than them just being told to turn
up next week. It will be made very clear to them by the police that there are so
many things that they cannot do.”34
74. In follow up written evidence, the Executive informed the Committee that—
“The West Lothian Criminal Justice Project examined the criminal justice
system in that area and found that one of the major causes of delay in the
court system was the number of continuations of summary criminal cases,
particularly at first calling. The project has experimented with the use of an
increased number of undertakings in order that the accused is brought
before the court more quickly to address the issue of continuations.
Illustrative data in an Interim Analysis Report for the Lothian and Borders
Criminal Justice Board has shown that there has been a significant
decrease in the number of continuations at first calling. Similarly
encouraging results were achieved in the Grampian “Clean Stream” court.
As we have stressed before, whilst getting cases to court more quickly is
important, it is vital that we focus on making the system more efficient and
33
34
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effective. This will have the knock on benefit of speeding up the system. As
the committee is aware we are working with our partners on a System
Model to look at end to end case processing. Part of that work involves
looking at the potential to increase the number of undertakings used, taking
into account the good work (although on a very small scale) in West Lothian
and Grampian. It is essential that our model comes up with a proposal
which is realistic, credible and effective within the resources of each partner
agency.
We will be in a position to update the committee on our work on the model
prior to the commencement of stage 2.”35
75. The Committee notes that the McInnes Committee envisaged that the greater
use of undertakings should be phased, starting with all cases where an accused
need not be detained in custody but in which it is recognised that appearance at
court should be fast-tracked. The next phase would be all cases dealt with in a
police station other than those which are dealt with by detention in custody and
finally, those cases which do not have to be dealt with in police stations.
76. The Committee recognises that increased use of liberation on
undertaking is desirable in principle – firstly, as a means of getting accused
individuals into court on a much faster trajectory than is currently the case
for those individuals in ‘cited cases’ and, secondly, as a means by which
conditions can be imposed in other circumstances without the need for a
person to be detained in custody.
77. However, the Committee has a number of major concerns about how the
provisions in the Bill will actually translate into operational practice.
78. Firstly, the Committee is concerned by the lack of detail as to how the policy
will apply. It is disconcerting that ACPOS should be concerned about the
workability of the provisions, namely how realistic it is for junior officers to
determine whether someone should be liberated on undertaking and whether or
not conditions should be attached to that undertaking. The Committee is wary of
new powers being granted in the absence of clarity as to the extent to which these
powers will be exercised. The Committee notes that the Lord Advocate will give
guidance on the operation of undertakings but that this will not happen until after
any new provisions are enacted.
79. Secondly, the Committee considers that it needs to be recognised that in
order for the provision to be used to the extent that the Solicitor General
envisages, it will place additional pressures on the police and COPFS earlier in the
process. The Committee is concerned that there is a real potential that the extra
resources that will be required to make this policy work may be drawn from
elsewhere in the system, leading to delays happening in another part of the
system.

35
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80. Thirdly, the Committee is hesitant about the police being given this additional
power when there is no time limit on how long such conditions can apply. The
Committee notes that the McInnes Committee said that undertaking cases should
appear in court within three to four weeks of the undertaking being given.36
81. The common theme to all the Committee’s concerns on undertakings is
the Committee being in the dark as to how these provisions, if enacted, will
actually be used in the period following the law coming into force.
82. Ahead of Stage 2, the Committee requests that the Executive provides
very much more specific information as to how the new law would work in
practice. In so doing, the Executive should confirm whether COPFS and
ACPOS share its view as to how the new law would work and that the
Executive is confident that appropriate resources can be deployed
respectively within these services without adversely affecting other parts of
their services.
83. The Executive should also respond in detail to (1) the suggestion that
the expansion of undertakings should be introduced by way of a pilot
scheme and (2) the McInnes Committee’s suggestion that the roll out of
greater use of undertakings should be done on a phased basis.
84. In the absence of such information, the Committee cannot support the
provisions as they stand.
The role played by intermediate diets in summary justice cases
85. The 1995 Act provides for intermediate diets—
x

the diet is for the purpose of ascertaining whether the case is likely to
proceed to trial on the appointed date;

x

the court is to ascertain the state of preparation of the parties;

x

the court should confirm whether the accused intends to adhere to the
plea of not guilty (in practice the court generally asks the accused to
tender a plea, and the Act provides that a plea of guilty can be
tendered);

x

the court should explore the extent to which the parties have complied
with their duty to identify and agree non-contentious evidence;

x

the court can ask any question of the parties for these purposes; and

x

it can also operate as an interim diet for the purposes of prosecution of
sexual offences.
86. In addition, the Bill makes a number of changes which would further reinforce
the intermediate diet—
x
36
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proceed (s18). This is in line with the recommendation of the
McInnes Report;
x

certain special and other defences can only be relied on if these are
intimated by the intermediate diet (s19). This amends the position
currently to be found in ss149 and 149A of the 1995 Act. Particulars
of the defence, together with details of witnesses to be called,
require to be given. This should help to ensure that defence
solicitors are fully and properly instructed by the intermediate diet,
and reflects also the proposed increase in summary sentencing
power in the Bill;

x

provision in connection with uncontroversial evidence (s20). This
brings the position in summary cases into line with that in solemn
cases, as amended by the ‘Bonomy’ legislation. Section 258 of the
Act is amended to provide, in short, that a party can serve a notice of
uncontroversial evidence on the other parties; that the time period for
service of such a notice, and challenge of a notice, is to be
calculated by reference to the intermediate diet; and that the court
can disregard a challenge to a notice if it regards it as unjustified. In
most cases the intermediate diet would provide the ideal opportunity
to deal with these matters, having regard to the time limits involved;

x

a duty on solicitors engaged by accused persons for the purposes of
their defence at a trial to notify the court and the prosecutor of the
fact that they have been engaged (s21). The purpose of this duty is
to allow for the service of documents on the solicitor, which should
help to ensure that the case is in a better state of preparation by the
intermediate diet. It will also assist the Crown in discharging its
obligations in relation to disclosure of evidence, which in turn should
ensure better defence preparation by the intermediate diet.37

87. The Committee heard from a number of sources that intermediate diets were
working well in some parts of the country but less well elsewhere. Both Sheriff
Principal McInnes and Gerard Brown of the Law Society gave evidence to the
effect that if intermediate diets are to be effective, more information must come to
the accused and his advisers at an earlier stage.38 Sheriff Principal McInnes also
commented that the intermediate diet should be used to narrow down the issues
and ascertain the specific issues in dispute, thereby meaning that the actual trial
process would need much less time.39
88. The Committee considers that the summary justice process would
benefit from a more effective use of intermediate diets. The Committee
appreciates that the array of offences that may be prosecuted as summary
justice cases means that it is important to have flexibility and not to
37
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arbitrarily impose a “one size fits all” intermediate diet solution that will not
apply in all cases.
89. In written evidence, the Executive referred to “greater and more
proactive judicial management of intermediate diets”. The Committee
agrees with this approach but considers that in order that this can be
achieved it is essential that more evidence should be disclosed and agreed
earlier in the process in order that more realistic pleas can be entered at
intermediate diets. Early disclosure is discussed later in the report. But the
Committee considers that there also needs to be greater dialogue between
procurators fiscal and defence agents to sort out issues wherever possible
before the court sits. This should allow the courts to focus their time at
intermediate diets on issues that properly merit judicial consideration.
90. The Committee is concerned that there are no measures proposed to
make intermediate diets more effective in those courts where they appear
not be working. The Committee notes the Executive’s comments that it will
give further consideration to including more direction to courts as to what
should be achieved at intermediate diets.40 The Committee reserves its
position as to whether such direction should be set out on the face of the
Bill.
Early disclosure of evidence
91. In oral evidence, the Solicitor General and officials from COPFS were keen to
emphasise that the intermediate diet is just one stage in the process and that the
challenge is to reduce the number of cases getting to intermediate diet. Currently
90% of the cases that are set down for trial at the intermediate diet do not get to
trial.41
92. In oral evidence, the Law Society was keen to stress the importance that it
placed on earlier disclosure of Crown evidence to defence agents. Gerard Brown
favoured the laying down in statue or a protocol the timetable and structure in
which disclosure should be made. He argued that people are more proactive in
the High Court because they have to be, that is to say because that is what has
been prescribed. The Law Society’s view is that everyone can agree that there
needs to be more communication between the Crown and defence agents but that
this can only happen once the Crown has come up with information in the first
place.
93. The Deputy Crown Agent was able to announce to the Committee that, going
forward, the Crown’s intention is that it will disclose a summary of the prosecution
evidence with the complaint. He said that, except for pilot cases, this has never
happened before. This change in policy is in line with a McInnes Committee
recommendation.42
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94. He went on to say that this change would involve a substantial change in how
the police report cases to COPFS as this will have to be done in a form that is
suitable for disclosure. He assured the Committee that the police had signed up to
the timescales for the delivery of the material.43
95. The effect of these changes will be that the defence has the same information
that the Crown has when it decides whether to prosecute. The Solicitor General
and the Deputy Crown Agent both referred to this policy as representing a “sea
change”.44
96. The Solicitor General argued that by moving to a system of early disclosure,
the whole of the criminal justice system should be pulled back so that cases which
do not need to go to trial can be dealt with, without having to go to intermediate
diet in the first place. This will allow courts to make those intermediate diets which
do take place more productive than is currently the case in some parts of the
country.45
97. The Committee notes that the Solicitor General accepted that this system of
early disclosure could be set down on the face of this Bill but she argued that it
would not be appropriate to do so given that it is “a very live and dynamic issue
that we want to consider comprehensively.” She did say that there may be a
protocol (or practice statement) with the police and that there would be public
statement of COPFS’ intentions.46
98. It is clearly desirable for the accused to have an indication of the
strength of the case at the earliest possible stage. It is a key factor in being
able to encourage early pleas. Accordingly, the Committee warmly
welcomes this change of policy on disclosure which is designed to inject
greater impetus into the summary justice system.
99. The Committee will wish to have a more precise understanding of how
the new system will work before Stage 2, in order that it can take an
informed view as to whether these reforms should be underpinned by
legislation.
100. Inevitably when a new system is mooted, there will be concern as to whether
the resources are in place to deliver the benefits. The Committee was assured by
the Deputy Crown Agent that the police have agreed the timescales by which
there will be delivery of statements. From a COPFS perspective, it is apparent
that greater resources will be required in the early part of the process, but that this
will be set against the savings that will be achieved later on in the process as a
result of taking out a large proportion of the cases which are currently set down for
trial. Going forward, the intention is that, by being able to dispose of cases earlier
in the process, there will not be the wasted effort that currently has to go in
preparing for trials which, ultimately, do not go ahead anyway.
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101. The Committee understands the process management by which this policy
can be achieved. The Committee notes that the Executive is currently modelling
how early disclosure will work and that it hopes to show the Committee more
details at Stage 2.
102. Nonetheless, the Committee is concerned as to whether or not the
criminal justice system is able to cope with all the issues that are now
proposed to be dealt with earlier in the process than is currently the case.
103. The likelihood is that these individual reforms will compete for
prioritisation (and resources) and there must be a danger that not all of the
additional demands can or will be met. The Committee wishes to be assured
that the Executive has a coherent understanding of how the entire summary
justice system will work in practice should these various legislative and nonlegislative changes in criminal proceedings be made.
Early disclosure and legal aid
104. Another key component of reforming the summary justice system is legal aid.
The Committee heard evidence from Sheriff Principal McInnes that legal aid
expenditure is wasted as a result of it being granted for cases which do not end up
going to trial.47 In oral evidence, Sheriff Principal McInnes stated that an accused
person has an incentive to plead not guilty as that is the means by which he can
receive proper legal advice (solicitors receive a relatively small sum of money if
the person does plead guilty). His view was that proper remuneration needs to be
given for the purpose of the solicitor giving advice to the client in order that the
client can decide whether to plead guilty.
105. In oral evidence, the Deputy Minister said that he thought that it is probably
incumbent on the Executive to consider how it can provide incentives for earlier
pleas so that people are rewarded for the work that is done at an early stage and
there is no need to prolong a case unnecessarily.48 The Solicitor General added—
“The legal aid aspect is a significant factor in ensuring that there are not
perverse incentives for prolonging cases and that preparation is rewarded, so
that the cases that the Crown presents can be thoroughly tested.”49
106. The Committee considers that that the current legal aid rules appear to
offer a premium for not guilty pleas to be maintained until the last possible
moment. As such, these rules militate against the summary justice reform
agenda which is designed to speed up the process so that cases can be
disposed of much earlier than is currently the case.
107. The Committee considers that reforms needs to be made to the legal aid
system at the same time as other procedural reforms take place, most
notably the changes involved in moving to a system of early disclosure of
evidence. The Committee considers that this Committee should be able to
consider the legal aid provisions as they apply to the summary justice
47
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system in the context of this Bill. The Committee therefore recommends
that the Executive provides clarification on its timescale for bringing forward
the necessary primary legislation or changes to regulations.
Proceedings in absence of the accused
108. One of the most contentious aspects of the Bill is the proposal to extend the
existing circumstances where a trial may proceed in the absence of the accused.
The Policy Memorandum states that “proceedings in absence are already
competent in respect of a number of summary cases where the offence is
statutory and a sentence of imprisonment is not an option available to the judge on
a finding of guilt. The Bill’s provisions allow intermediate diets, trial diets and diets
allocated for sentencing to take place in the absence of the accused in all types of
summary case.”50
109. The Policy Memorandum states that a number of accused persons attempt to
defeat the ends of justice by simply choosing not to appear at their trial of other
hearings.51 The Policy Memorandum points to the delay in the system; the waste
of resources and considerable inconvenience causes to the victim; the witnesses;
and the professionals involved in prosecuting, defending and hearing the case.
110. The Committee is particularly conscious of the way in which the current law is
open to abuse in circumstances where there are a number of co-accused, and at
trial diets and there is a perception that these individuals ‘take turns’ at not turning
up at trial diets, thereby frustrating the judicial process.
111. Sheriff Principal McInnes referred to there being a culture among people who
appear in court—
“If the courts had the ability to hold trials in the absence of the accused, it
would become known among those people that their cases would go ahead
even if they did not turn up, which would make them more likely to turn
up.”52
112. The Executive took a similar view that these provisions should be seen as a
deterrent. The Solicitor General stated that—
“…trial in absence is a useful part of the armoury in trying to motivate
individuals to turn up and comply with the system rather than to cock a
snook at it.”53
113. The Executive is aware that the provisions are controversial and that
questions have been raised about their compatibility with ECHR. The provisions
do state that the court will only proceed to deal with the diet in the accused’s
absence if it is satisfied that the accused has been properly cited and the court
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considers it to be in the interests of justice to proceed. The Committee also notes
that the Executive’s view is that this provision is likely to be used very sparingly.
114. This part of the Bill attracted a good deal of adverse comment from individual
solicitors, JPs and representatives of the legal profession. These responses range
from those who were hostile to the principle of the provision to those who had
reservations as to how it would work in practice.
115. The Law Society’s view was that it is not satisfied that the existing provisions
need extending. The Law Society noted that when trial in absence was debated in
the context of the High Court reforms, the legislation was amended so that a trial
in absence could only proceed if the accused failed to appear after evidence has
been led which substantially implicated the accused in respect of the charge and
then only if the trial judge was satisfied that it was in the interests of justice to
proceed.54
116. The Faculty of Advocates went further yet and questions whether the degree
of the problem justifies the proposal. Its written submission states that the 4,000
cases that cannot proceed due to the absence of the accused should be put in
context. It is a figure of 4,000 out of 130,000 and as such “this issue cannot be
regarded as an issue requiring immediate remedial action by the abolition of a
right that has been enshrined in statute since medieval times….the adoption of a
system that allows for trial in absence with the consequent, and concerning,
erosion of the rights of individual is at the very least unfortunate and is an
enormous backward step for a civilised society”.55
117. The Law Society’s view was that there is no justification for this provision
given the existing and new mechanisms which are in place to deal with nonattendance of the accused. The Law Society put particular emphasis on the way
in which courts will now be able to deal with accused persons who breach bail
conditions, a standard condition of which will be attendance at future diets in
proceedings.56
118. The Law Society also considered that there will be a number of practical
difficulties with this proposal, particularly to do with the proposal that the court may
appoint a lawyer to represent the interests of the absent accused. The Faculty
referred to the apparent inconsistency in the policy whereby the accused can be
tried in their absence but cannot be sentenced in their absence if the sentence is
to be imprisonment or one which would require their consent.57
119. The Committee notes that trials in absence already exist in some form in
summary and solemn procedures.
The Committee notes the Executive’s
54
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argument that more radical changes can be made to the summary justice
procedure on the basis that the consequences of conviction are less severe than
is the case under solemn procedure.
120. The Committee also notes that in England around 15% of cases before
magistrates courts are held in the absence of the accused. In follow-up evidence,
the Executive informed the Committee that, while it is difficult to compare the
Scottish and English systems, it is clear that the 15% figure relates to individuals
who were expected to turn up in court and were found guilty in their absence.58
121. In follow-up written evidence, the Executive also informed that Committee—
“The 4,000 figure given in the policy memorandum relates to the number of
instances where an accused failed to appear and a warrant was issued for
their arrest, in order to secure their attendance at court on a subsequent
calling. Proceedings in absence would be competent in these instances
under the provisions of the Bill, but it would be a matter for the prosecutor to
decide whether to seek the permission of the court to so proceed.
Thereafter any proceedings would be subject to the safeguards mentioned
above and the final decision as to whether or not to proceed would rest with
the judge, applying the interests of justice test. So it is likely that the
number of proceedings in absence would be substantially lower than this
and (as mentioned above) that the provision itself will lead to attendance by
the accused on the date set, reducing the need for cases to be adjourned or
for proceedings to take place in absence.”59
Conclusion on trial in absence
122. The Committee recognises the seriousness of accused persons failing to
appear for trials. The Committee’s view is that the problems caused by accused
persons failing to attend court hearings have not always been taken as seriously,
or dealt with as robustly, as they should have been in the past.
123. The Committee considers that some measures which are already open to the
authorities could be taken to tackle at least some of the reasons for nonattendance by accused persons. For instance, if someone abuses bail by not
turning up for a court appearance, the Committee considers that that individual
should not be given bail again. Also, the Committee is aware that there have been
instances where cases have been abandoned following the failure of an accused
person to turn up on several occasions. The Committee considers it totally
unacceptable that an accused person should be able to evade justice by a
combination of him failing to appear in court and COPFS then deciding to abandon
the case.
124. The Committee recognises that the proposal in section 14 is just one of many
incremental changes in procedure, all with the intention of improving the quality of
summary justice. The Committee is clear that this provision should not be viewed
as being a panacea to the problem of attendance at court. Earlier in this report,
58
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the Committee identified the need for further work to be done on tackling the
underlying reasons for non-attendance by accused persons.
The Committee
believes that measures taken in this respect will yield greater benefits for the
criminal justice system than this particular legislative proposal.
125. Nonetheless, the question for the Committee has been whether the proposal
put forward in the Bill is an appropriate response to the issues raised by a person
failing to attend. This is important because the Committee does recognise that this
change in the law would be a significant diminution of an ancient right in Scots
Law. As such, it is critical that there is sufficient justification for the change and
that any new law can actually be enforced.
126. The Committee notes the Law Society’s comments that, in the context of the
High Court reforms, a trial in absence can only proceed if the accused has failed to
appear after evidence has been led which substantially implicated the accused in
respect of the charge and then only if the trial judge was satisfied that it was in the
interests of justice to proceed. The Committee is fully aware that the Criminal
Procedure (Amendment) (Scotland) Act 2004 was amended during the course of
its parliamentary passage to reflect concerns raised by this Committee.
127. The Committee’s view is that a different stance can be taken in respect
of summary justice because of (1) the volume of summary justice cases
which are affected by an accused person not turning up, relative to the
position in the High Court and (2) the nature of summary justice cases and
the consequences of being found guilty being much less serious than for
solemn offences.
128. It is important to emphasise that the Committee views the provision as a
necessary, last resort measure. The Committee considers that this provision
should be used very rarely and only after reasonable attempts have been
made at securing the attendance of the accused person by alternative
means.
129. The Committee requests that the Executive / COPFS provide the
Committee with further information as to the circumstances in which it
envisages that it would be appropriate for this provision to be used. The
Committee also wishes to receive more information on the system as it
operates in England, including a breakdown of the 15% of cases which
proceed in the magistrates courts in the absence of the accused, including
information on (1) the type of offences covered (2) the residency status of
the absent accused and (3) the proportion of these cases which involve
multiple accused persons.
130. The Committee believes that there may be significant practical problems
in conducting a fair trial in the absence of the accused, particularly in
relation to identification issues. Furthermore, the Committee notes the
concerns raised by the Law Society and others over the difficulties over the
court being able to appoint a lawyer to represent the interests of the absent
accused.
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131. The Committee will wish to look at the precise wording of this provision
at Stage 2 to ensure that sufficient safeguards have been built into the
process. In the meantime, the Committee encourages the Law Society to
engage with Executive / COPFS officials to see whether their concerns about
how the law may work in practice can be addressed through refinements to
the provision.
PART 3: PENALTIES
Sentencing powers
132. Sections 33-38 provide for changes in the sentencing powers of the sheriff
summary courts. These provisions can be broken into three main policy areas—
x an increase in the maximum sentence of imprisonment imposed by a
sheriff sitting summarily for a common law offence (and for statutory
offences) to 12 months;
x a change in the maximum financial penalty available to sheriff summary
courts by increasing the current prescribed sum (£5,000) to £10,000;
and
x introduction of an order-making power for Ministers to vary the
sentencing powers and level of financial penalty available to the
proposed JP courts.
133. Statistics show that sheriff summary courts already regularly impose prison
sentences of more than 3 months. For 2003, of the 11,907 sentences imposed by
the sheriff summary courts, 3,934 (33%) were between 3 months and 12 months.60
While the normal maximum custodial sentence currently available to the sheriff
summary court for common law offences is 3 months, second or subsequent
common law offences involving violence or dishonesty, offences committed on bail
and certain statutory offences can attract maximum periods of imprisonment in
excess of this.
134. The increase in sentencing powers for the summary sheriff courts was
something that the McInnes Committee recommended in its report, stating that this
would equip summary judges with the disposals that will be necessary to deal with
cases that will be heard summarily in future.61
135. In oral evidence, Executive officials stated that these provisions are about
seeking some form of business redistribution to ensure that every level of the
system deals with the business that it ought to deal with and managing that as
effectively as possible.62 Indeed, in the Policy Memorandum, the Executive refers
to its policy of creating a flexible court capacity to ensure that cases can be dealt
with quickly and at the appropriate level.63
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136. The Executive’s expectation is that this redistribution of cases would
represent a downward shift of around 500 to 550 cases per year from sheriff and
jury to sheriff summary procedure.64 The Executive has also stated that the
provisions in the Bill are not designed to be more punitive in relation to any
particular offences. The Scottish Prison Service referred in oral evidence to its
view that it does not expect the Bill to have a significant impact on the prison
population.65 As the SPS does not make specific mention of the increase in
sentencing powers for sheriff summary courts, the Committee assumes that the
SPS is content with these provisions.
137. In evidence, James Chalmers suggested that sheriffs will have experience of
the appropriate level of sentence for the crimes and he doubted that sheriffs will
treat them any differently just because they will now be summary rather than
solemn cases.66 Similarly, Executive officials indicated that sheriffs already have
to assess individual cases and will be able to deal effectively with these new
sentencing powers under summary procedure.67
Sentencing drift?
138. The Committee was concerned whether sentencing drift could result from the
proposals in the Bill. In its report, the McInnes Committee stated that it was not
aware of any evidence that satisfactorily demonstrated the effect of sentence drift
and that it considered this theoretical risk not to be an adequate reason for failing
to increase the sentencing powers of summary judges.68 In evidence, James
Chalmers said that he was not concerned about the possibility of sentencing
drift.69 SACRO, however, did have some concern, stating that if the powers are
increased, sentences will drift upwards, and that if custodial sentences drift
upwards, it follows that alternatives to custody will be used less widely.70
139. In response to these concerns, the Executive accepted that although the
possibility of sentencing drift exists in the Bill, there has been no evidence with
regard to the Bonomy reforms that the availability of a penalty alters a judge’s
assessment of the seriousness of an individual case.71 The Committee also heard
that the Executive has commissioned an independent evaluation of the Bonomy
reforms.
140. The Committee accepts that it is not the intention of the Bill to impose tougher
sentences for offences triable under the sheriff summary procedure. However, an
issue that has been of concern is the lack of precise information as to the effect
these provisions will have on the movement of business, i.e. what types of
offences will be redistributed downwards from sheriff solemn courts to be dealt
with by sheriff summary courts?
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141. Victim Support Scotland stated that it was not easy to develop a sense of
what will happen without more information on what types of cases will be placed at
each level of the court system.72
142. In correspondence, the Executive referred to COPFS’s marking policy.73 The
COPFS is currently developing a revised marking policy and although the detail of
this policy will remain confidential, the Executive stated that it will centre on
selecting the appropriate option in each case, based on the particular facts and
circumstances, and balancing desired outcomes such as deterrence, restitution
and retribution. It is also indicated that a revised version of the Prosecution
Code74 will be published.75
143. The Committee welcomes this information but considers that it would
like to receive further details on what types of offences the Executive and
COPFS expect will be redistributed as a result of the provisions in the Bill.
The Committee would also like to receive further details from COPFS as it
progresses with the development of its revised marking policy.
144. The Committee considers that it will be able to make a more informed
judgement on the issue of sentence drift in the light of more information on
COPFS’s revised marking policy.
Potential additional sentencing powers for JPs
145. These sections of the Bill also propose giving additional powers to the
Scottish Ministers to increase the maximum sentencing powers available to JP
courts. The Bill proposes that any such power should allow a JP to impose a
custodial sentence of up to 6 months and a fine of up to £5,000.
146. In oral evidence, the Solicitor General stated that these potential new powers
will enable business to shift down from the sheriff summary courts to the JP
courts,76 tying-in with its overall strategy of redistributing business across the court
system. The Solicitor General also referred to the proposed system of training and
appointments for JPs and suggested that this will give an opportunity to build
confidence in lay justice in Scotland, which will allow much greater use to be made
of the district courts.77 These issues will be more fully discussed later in this
report, at paragraphs 229-267.
Alternatives to prosecution
147. Sections 39-42 deal with penalties as alternatives to prosecution. The
proposals in these sections seek to extend the range and effectiveness of
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alternatives to prosecution available to the prosecutor. The Bill provides for this in
a number of ways—
x by increasing the maximum level of a conditional offer of a fixed penalty
(known as ‘fiscal fines’) from £100 to £500;
x by making some changes to the administration of the system, including
the introduction of an opt-out policy, and the disclosure of fiscal fines;
and
x by introducing new powers for fiscals to make compensation offers and
work orders.
148. These proposals reflect the Executive’s policy of making alternatives to
prosecution more widely available, more flexible and more robust in order to speed
up the summary justice system as a whole. It is the Executive’s intention that the
prosecutor will be able to offer fiscal fines and compensation offers either
individually or in combination.78
149. The Executive states that its vision is of a summary justice system which is
truly summary – in which the courts are not spending valuable time dealing with
business which need not be there, and in which offending behaviour will be dealt
with swiftly at the appropriate level.79 The Policy Memorandum states—
“In cases of minor offending a quick, rigorously enforced and proportionate
non-court penalty is likely to be more effective in deterring re-offending.
Such a penalty can also be administered more effectively ensuring that
those cases requiring a court hearing can themselves reach court with the
minimum of delay.”80
150. The Policy Memorandum also indicates that the increased use of alternatives
to prosecution is a proportionate response to minor offending and is likely to be
more effective in deterring re-offending. The Solicitor General referred to this point
in her oral evidence, stating that “it is known internationally that the sooner one
deals with a case and with an accused, the more effective is the impact on their
behaviour”.81
151. These proposals were originally recommended by the McInnes Committee.
In its report, the McInnes Committee stated that non-court disposals have played a
significant part in the shift towards dealing with offences rapidly by diversion from
prosecution rather than through the court process.82
152. Other views have been expressed to the Committee, however, through oral
and written evidence, that are not as supportive of these proposals. These ‘in
principle’ objections are discussed below, before the report addresses the
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individual merits of the specific provisions relating to fiscal fines, compensation
offers and work orders.
153. The Law Society suggested that the increased use of out-of-court disposals
could be seen as removing some of the certainty and predictability from the justice
system. The Law Society stated that some might see fiscal fines and other
alternatives to prosecution as a soft option, and that people want to see an offence
being punished in court.83
154. The District Court Association also stated that it is not convinced by the need
for, nor the appropriateness of, extending alternatives to prosecution. The DCA
and other JP committees would prefer to see these community disposals offered
to JPs instead so that the public can be assured that offenders are dealt with in
court.84 In oral evidence, Nicola Brown of the DCA stated that—
“I do not think that we should ignore the principle that justice should not only
be done but be seen to be done … in the past few years, our system has
made great strides by investing resources in victim support throughout
sheriff courts and by setting up … the victim information and advice service.
That has all been done to give victims greater access to the reasons why
things are being done and why the prosecution has proceeded in the way
that it has. There is concern that transparency will be eroded by allowing
the expanded use of fiscal fines.”85
155. Victim Support Scotland also raised some of these concerns and suggested
that a diversion from prosecution would be inappropriate where considerable harm
and distress has been caused to a victim, and that care should be taken to ensure
that the application of such alternatives maximise public confidence.86
156. In written evidence, Scottish Women’s Aid stated that “diversion from
prosecution is never an appropriate disposal in cases involving domestic abuse”.
SWA indicated that this would give the impression that such cases do not even
merit the attention of the court and can be ‘bought-off’ by the payment of a fine.87
The Committee raised this concern with the Solicitor General, who confirmed that
she did not envisage such cases being subject to alternatives to prosecution and
that COPFS and the Executive intend to maintain their robust policy on the
prosecution of domestic violence.88
157. In oral evidence, the Solicitor General responded to some of these concerns
and referred to evidence which suggests that since fiscal fines and other
alternatives to prosecution were introduced more than 20 years ago, far from
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being ‘trigger happy’, procurators fiscal have reacted cautiously and conservatively
to the powers and exercised common sense. Her view was that the provision is by
no means radical in the context of European jurisdictions. The Solicitor General
stressed that these alternatives are important and significant provisions to speed
up justice.89
158. The Committee recognises that alternatives to prosecution have a
continuing and expanding role to play in the criminal justice system. The
Committee endorses the view that alternatives to prosecution – through
their ability to respond quickly to offending behaviour – can have a positive
impact in reducing re-offending. The Committee also welcomes the flexibility
that will be available to the prosecutor in being able to apply fiscal fines and
compensation offers either individually or in combination.
159. However, the Committee recognises that the expansion of the use of
alternatives to prosecution combined with the increased sentencing powers of the
sheriff summary courts may reduce the business for district courts. The
Committee will consider these issues in greater depth later in the report, at
paragraphs 229-267.
Fiscal fines – increase in maximum level from £100 to £500
160. Fiscal fines were introduced by the Criminal Justice (Scotland) Act 1987 and,
according to the McInnes Committee, are now established as a valuable and
effective alternative to prosecution in less serious cases.90 The current levels of
fiscal fines are £25, £50, £75 and £100; the current maximum level has been in
place since 1996.
161. The Executive states that the use of fiscal fines currently benefits the court
system by keeping low level offending out of court where the alleged offender is
willing to accept the offer of a fixed penalty. The Executive has proposed that an
increased maximum level (of up to £500) will allow prosecutors added flexibility.91
Despite the significant increase in the maximum level, the Executive anticipates
that, in the main, prosecutors will offer fiscal fines of up to around £250.92
162. The Committee was keen to ascertain what offences might be expected to fall
within the increased scope of fiscal fines. In response, the Solicitor General
confirmed that the proposals in the Bill would allow the prosecutor to offer a fiscal
fine in response to summary cases triable in both sheriff and district courts, but
that there would be some offences that would be excluded from using this
disposal, e.g. violent behaviour, such as knife crime.93
163. The Solicitor General referred to the prosecution guidance that will be issued
by the Lord Advocate, which will provide clear guidelines to instruct prosecutors on
how the new provisions should be applied. Although this guidance will remain
confidential, the Solicitor General assured the Committee that procurators fiscal
would be instructed to offer fiscal fines only in response to minor offences where it
89
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was thought that such a disposal would be proportionate, such as in cases where
the disposal could divert an offender away from entering a pattern of serial
offending.94 The Deputy Minister agreed that it is right that the Parliament should
set the upper parameters within which the fiscals can operate, but that it should be
left to the Lord Advocate to issue the guidelines and to the fiscals to make
individual judgments.95
164. The Executive has confirmed that it plans to update the Prosecution Code.
This should go some way to increasing the transparency of the use of alternatives
to prosecution and the guidelines by which they are applied.96
165. In written evidence, the District Courts Association raised the issue of whether
the procurator fiscal will be able to take account of a person’s ability to pay a fiscal
fine, and whether relevant information such as alcohol or drug problems will be
available to the fiscal.97 COPFS officials recognised the need to receive more
details regarding the circumstances of a case and that COPFS is currently working
alongside the police to promote better sharing of information. A team is currently
working to produce comprehensive guidance on the reporting of cases for all
Scottish police forces, which it is hoped will deal with some of the concerns that
have been raised.98
166. The Committee was concerned that the increased use of financial penalties
(fiscal fines and compensation offers) might have a disproportionate effect on
those in poverty. This issue of social exclusion was raised with the Solicitor
General, who responded by stating that the new powers outlined in the Bill will be
applied on the basis of what is considered to be fair and just in the circumstances,
which would take into account an individual’s means.99
167. Although the Committee is content, in principle, to support the
increased use of scope of fiscal fines, the Committee is not content to agree
the extension of fiscal fines without having some idea as to the range of the
offences for which they will be used. It is not unreasonable for the
Parliament to set parameters for COPFS on the usage of fiscal fines, such as
in relation to repeat offences or particular types of offence.
Discounting of fiscal fines
168. Section 39 of the Bill also provides for the Scottish Ministers, by order, to
prescribe the circumstances in which discounts can be applied to fiscal fines.100
The Bill states that such an order, which will be subject to negative procedure, will
also include the amount or proportion of any discount to be applied and the
process for review of any disapplication of a discount.
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169. In oral evidence, Sheriff Principal McInnes said that he did not see anything
wrong with a discount for early payment, if that is what the discount is for, but
stated that—
“The disadvantage of discounting … is that poor people are not in a good
position to make full payment of a fixed penalty unless they can borrow the
money from somewhere. If someone is on benefits, how do they take
advantage of the discount? That is the weakness of the argument for
discounts.”101
170. In its written submission, the Association for Scottish Police Superintendents
(ASPS) also indicated that a discount scheme could be more advantageous to
those who are more affluent. ASPS suggested that fine levels for all fixed
penalties need to be properly co-ordinated. It also presumed that there will be a
minimum threshold fine, below which discounting would not apply, and suggested
that this would be necessary to ensure that the fixed penalty system was not
undermined by the opportunity of lower, discounted fines. ASPS also referred to
the lack of information provided by the Executive on the case for discounting and
suggested that this would be required in order that more considered comment
could be passed.102
171. The Committee notes the limited amount of detail contained in the Bill’s
accompanying documents on how a discounting mechanism would work.
On the basis of the information provided to date, the Committee is not
convinced by the Executive’s proposal. The Committee’s fear is that this
kind of system will disproportionately affect those in society with least
financial means.
172. The Committee considers that prior to any order being lodged by the
Executive a detailed report should be published by the Executive which
assesses the case for introducing a discounting regime for fiscal fines.
Opt-out procedure
173. The Executive proposes a significant change to the mechanism by which
fiscal fines (and compensation offers) are to be accepted. Currently, fiscal fines
are accepted by the accused only as a result of positive effort on his/her part to
accept it. Where the recipient takes no action the fiscal fine will be treated as
rejected and the prosecutor will initiate court action as a result.
174. In oral evidence, the Solicitor General referred to the current opt-in policy
which leads to a large number of minor offences entering the court system only for
many of them to result in a plea of guilty at the first stage.103 The Executive’s view
101
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is that the reason for the high rate of guilty pleas is that the current system
promotes inertia in the accused and that its proposal to replace the system with an
opt-out procedure would help to motivate an accused person to take action to
reject the prosecutor’s offer. The Executive hopes that this will help to free up time
for the courts to deal with cases where a degree of dispute exists.
175. One concern about this change in policy is that there are inherent difficulties
in an opt-out system if there is no proof that an offer from the procurator fiscal has
been received. This is especially problematic in cases where offenders lead
chaotic or itinerant lifestyles.104 This concern was raised with the Solicitor General
who responded by saying that the proposals in the Bill will provide a system that
will give positive incentives to ensure that people do take action. The Solicitor
General also referred to the procedures in place in the Bill for recalling an offer
where it has been perhaps wrongly imposed.105
176. The McInnes Committee recommended the introduction of an opt-out policy in
relation to fiscal fines so that if the offender chooses to do nothing, the offer will
become registered as a fine on the lapse of a fixed period. Although the McInnes
Committee recognised some practical difficulties in using the opt-out system, it
suggested that effort could be made to require the offender to ‘sign for’ the offer,
thus providing evidence of the delivery of the offer and negating any suggestion
that the offender did not receive the notification. Also, it has been suggested that
the special delivery postal service could be utilised to this end.106
177. There is a difference of opinion in the Committee as to whether the case
has been made for the change to an opt-out policy in relation to fiscal fines
and compensation offers. However, all Members recognise that this
proposal represents a major shift from the current system and that, in order
for the new system to work, there needs to be certainty that an accused
person has received proper and easily understood notification of the fiscal’s
offer.
178. The Committee would welcome further information from the Executive /
COPFS ahead of Stage 2 as to the practical measures it will introduce to
safeguard the fairness and effectiveness of an opt-out system.
Disclosure of acceptance of an offer
179. Another big change proposed in relation to fiscal fines (as well as
compensation offers and work offers) is the fact that if a person is convicted of an
offence, then the court will have disclosed to it details of any offers accepted within
the previous two years. In such cases, the acceptance of the fiscal fine, for
example, will be listed on the notice of previous convictions.
180. In written evidence, the Glasgow Bar Association’s view was that this change
will make it less likely for an accused to accept an offer on the basis that solicitors
104
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would be required to advise their clients that acceptance of an alternative to
prosecution will be recorded and could be referred to in subsequent court
proceedings.107
181. In its report, the Sentencing Commission for Scotland also had some
misgivings about the proposals for disclosure of previous offers. The Commission
states that “this seems to us to be inconsistent with the principle of fiscal fines, one
of the incentives of which is that they allow accused persons to avoid acquiring a
criminal record.”108
182. The Solicitor General referred to some of these concerns and noted that
some information that is not conviction based can already be put before the court,
for example, fixed penalties on the offender’s driving licence or previous
appearances before a children’s panel. The Solicitor General suggested that the
provision of information relating to the accused’s background assists the court in
reaching its decision and it is for the judge to decide how much weight to attach to
information that does not represent a conviction.109
183. The Committee is concerned that this provision blurs the distinction
made by the Executive that acceptance of an alternative to prosecution does
not constitute a conviction. The Committee remains unconvinced as to
whether any small advantage resulting from the proposal justifies this
change and seeks a more detailed explanation from the Executive as to why
it will be beneficial.
Conclusion on fiscal fines
184. While the Committee is content, in principle, to support the increased
use and scope of fiscal fines, the Committee is concerned by the lack of
information as to the extent to which they will be used. The proposed
change from an ‘opt-in’ to an ‘opt-out’ system and the proposed change in
disclosure rules are both substantial modifications to the existing system.
These changes are even more significant given that the Bill will mean that,
potentially, quite serious offences can be dealt with outside of the judicial
process. The Committee does not consider that sufficient information has
been provided to date on the range of the offences for which it is proposed
fiscal fines can be used and expects the Executive / COPFS to be more
forthcoming as to its intentions on how the provisions in the Bill will actually
be used.
Compensation offers
185. As part of the package of strengthening the options available to prosecutors
to deal with appropriate cases out of court, the Bill introduces a new alternative to
prosecution – compensation offers.
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186. As noted earlier, the Policy Memorandum states the Executive intends for a
compensation offer to be able to be offered instead of, or in combination with, a
fiscal fine. Both fiscal fines and compensation offers will operate in the same way.
The Policy Memorandum outlines that the prosecutor would have the option of
offering a compensation offer of up to £5,000 in any circumstance where a case
could competently be tried summarily and the court might impose a compensation
order on conviction.110
187. The McInnes Committee recommended the introduction of fiscal
compensation offers on the basis that some cases were progressed in court
simply because the possibility existed that the court might impose a compensation
order. The Executive proposes that by giving the prosecutor the new power to
offer compensation offers, some minor cases will not be required to progress to a
court hearing, thus freeing up time for more serious cases.
188. As the Bill proposes that compensation offers would operate in the same way
as fiscal fines, some of the concerns raised by the Committee in relation to them
have been discussed above.
189. The Committee notes that section 38 of the Bill extends the scope of court
compensation orders so that these orders will now be able to be applied in
circumstances where personal injury, loss or damage has been caused either
directly or indirectly. Some specific concerns were raised with the Committee as to
the suitability of some offences to be dealt with by way of a compensation offer.
190. In oral evidence, Gerard Brown from the Law Society stated that it is difficult
to assess human distress when advising a client: how can procurators fiscal make
that assessment unless they have exceptionally good training?111 Val Bremner,
from the Procurator Fiscal Society, also referred to the need for its members to
receive proper training and guidance and for the need for them to be well-informed
about the detail of every case.112
191. The Solicitor General responded to these concerns and accepted that there
will be a difficulty for fiscals in putting a price on personal injury or distress but
assured the Committee that these offers will be subject to guidance. COPFS
officials confirmed that detailed work on the operation of compensation offers is
underway and that detailed guidance will be provided for prosecutors, particularly
on their use for offences of violence.113
192. On a related point, the Committee recognises that the Criminal Injuries
Compensation Authority currently provides a framework for offering compensation
to victims suffering personal injury or distress.
The Committee seeks
clarification from the Executive as to whether it proposes to use the existing
financial guidelines established by CICA to form the basis for compensation
offers and for the extended scope of compensation orders. The Committee
also seeks a response from the Executive on what effect, if any, there will be
110

Policy Memorandum, para. 240
Gerard Brown, Official Report, 24 May 2006, col. 3203
112
Val Bremner, Official Report, 24 May 2006, col. 3168
113
Solicitor General for Scotland, Official Report, 31 May 2006, cols. 3313-4
111

37


307

Justice 1 Committee, 10th Report, 2006 (Session 2)
on a victim’s eligibility for an award under CICA, where they have already
been awarded compensation.114
193. In written evidence, ASPS welcomed compensation offers, but did raise a
concern about the apparent lack of involvement of the victim in the process.
ASPS suggested that this is a potential weakness, as without clear communication
at relevant stages in the process and an associated clarity of understanding in
terms of decision-making, it regards the potential for leaving a victim confused as
being high.115 The Committee seeks a response from the Executive in
relation to whether the involvement of the victim could be useful in helping
the prosecutor appreciate the amount of compensation that might be
appropriate in response to the damage done and also in terms of aiding
communication.
194. The Committee recognises that compensation offers may be a useful
tool for the prosecutor in certain circumstances, but remains to be
convinced that the application of these offers would be appropriate in cases
involving personal injury or distress.
Work orders
195. The Bill also proposes the introduction of community-based work orders. The
Executive intends that this new power will allow the prosecutor to impose a
punishment where a court hearing would not appear to be necessary and a
financial penalty would not be appropriate.116
196. Executive officials stated that the proposed work orders of up to 50 hours will
operate on a deferred prosecution model, which is similar to the current
arrangements for social work diversion, in that an individual will have to complete
the work before he or she can escape prosecution. In correspondence, the
Executive stated that it proposes to introduce work orders in two pilot areas in
2007 and that although these pilot sites are yet to be determined, it is expected
that they will include an urban area and a rural area.117
197. The Committee notes that few concerns were raised specifically regarding
work orders, but considers that an important consideration relates to the provision
of detailed information to procurators fiscal. For example, some work placements
might not be appropriate where an accused offender has a disability or possibly an
alcohol problem or drug dependence. In written evidence, ASPS referred to this
issue and voiced concern over the appropriateness of placements, saying that
certain offenders should not be offered placements to work with children or
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vulnerable people and suggested that multi-agency work might need to be
undertaken prior to a placement being offered.118
198. More generally, the Committee raised the issue about the circumstances
where a work order might be a more appropriate disposal compared to one of the
other financial-based alternatives (fiscal fines and compensation offers). The
Committee recognises that just as fiscal fines and compensation offers might be
seen to have a disproportionate effect on those in poverty, those alternatives might
also be seen to be a soft option for wealthier individuals and that work orders – or
a ‘fine on time’ – might be a more effective punishment. In oral evidence, the
Deputy Minister highlighted the range of options contained in the Bill and stated
that a fiscal might decide that a work order would be more beneficial in altering
someone’s behaviour than imposing a fine on someone who could well afford to
pay it.119
199. The Committee had highlighted the need for further information from the
Executive in relation to the operation of work orders and welcomes the
clarification that it has received. Generally, the Committee welcomes the
introduction of work orders and considers that they will give prosecutors
greater flexibility in determining an appropriate disposal in cases where a
financial penalty might be considered to be less effective.
200. The Committee considers, however, that the Executive’s proposal not to
allow work orders to be applied in combination with financial penalties is
unnecessarily restrictive. The Committee is concerned that it will not be
possible for, say, a procurator fiscal to offer both a compensation offer and
a work order. In some circumstances, the Committee considers that a
combined disposal of this type may well be the most effective approach to
take. Accordingly, the Committee requests that the Executive reconsiders
its position so that all alternatives to prosecution can be offered individually,
or in combination.
Fines enforcement
201. Section 43 of the Bill aims to address some of the weaknesses in the current
fines enforcement system, principally by transferring the responsibility of
enforcement from the police and the courts to new fines enforcement officers,
working as part of the Scottish Court Service (SCS).
Current position
202. At present, sheriff courts are responsible for the collection and enforcement of
fines and compensation orders imposed in the sheriff courts and the High Court.
District courts are responsible for collecting and enforcing fines imposed in the
district courts and a range of other penalties (including fiscal fines and fixed
penalties) are only enforceable through civil diligence.
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203. A report by the Fines Working group120 estimated that of the £15.2 million
fines imposed in the Sheriff Court in 2003-04, 80% of fines were eventually paid,
leaving approximately £3 million unpaid fines.121 In the district courts, a total of
£14.07 million was collected in payment for fixed penalties, fiscal fines, court
imposed fines and compensation orders.122 However, the working group states
that it is difficult, on the basis of published data, to assess collection rates in the
district courts.
McInnes Committee
204. The McInnes Committee examined the question of fines enforcement in
detail. The Committee identified a number of problems with the current system,
concluding—
“…the present arrangements for the enforcement of court imposed fines are
not ones which can or should continue into the future. The enforcement
system as it is at present, while successful in collecting and accounting for
payments which are made, fails to secure prompt payment of sums which
those fined are unwilling to pay and does not cope well with those who
genuinely cannot pay.”123
205. The McInnes Committee’s primary recommendation on fines enforcement
was that a single organisation be created (either as an arm of the SCS or a free
standing public sector organisation), which would have responsibility for recovery
of all financial penalties. The McInnes Committee also recommended that the
Executive should consider how best to utilise currently under-used schemes to
make deductions from offenders’ benefits and arrestment of wages.
The Executive response - provisions in the Bill
206. The Executive responded to the recommendations of the McInnes Committee
in the Smarter Justice, Safer Communities paper. While accepting the system
lacked credibility and reform was necessary, the Executive rejected the
recommendation to create a separate enforcement agency.
Instead, the
Executive’s proposal is that the SCS will become responsible for collection and
enforcement of all court fines, fiscal fines and registered fines, upon the unification
of the summary courts administration (part 4 of the Bill). An important element of
this proposal is the creation of an Fines Enforcement Officer (FEO). The Policy
Memorandum states that—
“The principal role of the FEO will be to collect and enforce fines more
effectively through active management of outstanding fines – considering
the full circumstances of both the offender and the fine in question.”124
207. While the FEO will support those who want to pay, or are struggling to pay,
the Bill also makes provision for the FEO to enforce payment via a number of
enforcement powers, including—
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x

the power to request to the court that imposed the fine for a
deduction to be made from an offender’s benefits;

x

the power to arrest earnings, or money from offender’s bank
account; and

x

the power to seize a vehicle belonging to the offender.125

208. If enforcement action is not successful, the FEO is then empowered to refer
the case back to court, where the court can take any action it sees fit. The
Executive notes that this should be a last resort. As a safeguard, the offender is
also able to seek a review of the FEO’s actions.
209. The Committee hopes that the involvement of the FEO in the process will
mean that fine defaulters will not be sent to prison simply because of their
inactivity. The Sentencing Commission, in their Report on the Basis on which
Fines are Determined126 supported this notion, stated—
“The Commission considers a court should never proceed straight to
imprison anyone for non-payment of a fine, even if the offender seeks no
time to pay. We consider that imprisonment should, however, be retained as
a final sanction when all other means of securing payment and sentencing
disposals have been exhausted.”127
210. It is anticipated that these changes will have a positive impact on women fine
defaulters, since the female prison population is made up of a higher proportion of
fine defaulters than the male population.128
Written and Oral Evidence Received
211. One of the driving factors behind the creation of the FEO and the reform of
the fines enforcement system was to free up police time, through reducing the
numbers of Means Enquiry Warrants that forces have to deal with. During the
Committee’s fact-finding visit to Strathclyde Police, officers and warrant staff noted
that, at present, Means Enquiry Warrants are given low priority by many forces,
and may only be dealt with if there are no Apprehension Warrants to pursue.
ACPOS stated in written evidence—
“The provisions of this section will clearly be of immense benefit to the
Scottish Police Service given the often overwhelming number of Means
Enquiry Warrants that forces have to deal with. Members appreciate that
Means Enquiry Warrants will still exist, but will only come into being once all
other avenues open to the Fines Enforcement Officers have been
exhausted. Accordingly members hope that this will lead to a vast
125
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reduction in such warrants allowing the police to focus on warrants for those
accused yet to appear in court.”129
212. In oral evidence, Assistant Chief Constable Kevin Smith further stated—
“…there should be a focus on apprehension warrants, particularly because
of the risk and danger that the offender poses of committing serious and
violent crime or creating havoc within communities with minor offending.”130
213. The District Courts Association was of the opinion that “to separate the
imposition of a penalty from its collection or enforcement diminishes the power of
the court”.131 It was also concerned that the powers being provided to the FEO
are not within the powers of the Court. While the Bill does not go as far as the
McInnes Committee’s recommendations, the DCA Associates Group stated that
“confusion and disparity will result if this provision is implemented and only serve
to increase bureaucracy”.132
214. The Society of Messengers-at-Arms and Sheriff Officers (“the SMASO”) put
forward an alternative proposal. SMASO stated that its members have extensive
experience in recovery of debts, experienced staff, training schemes and up-todate technology and that “the creation of a new type of administrator with the
power to arrest earnings and bank accounts etc, appear completely
superfluous”.133
215. SMASO argued that the administration of fines should be separated from the
enforcement of fines. They suggested that “the officers envisaged by the Bill
should be renamed Fines Recovery Administrators”.134 In their written submission,
SMASO recommended that while administration, negotiation and collection duties
could be covered by the new role, the specific enforcement role should be taken
on by Sheriff Officers, as “trained and qualified enforcement professionals”.135
216. In direct contrast to the views of the DCA, Sheriff Principal McInnes stated
that “courts should not be involved at all or, if they must be, then in relation to
appeals against the actions of the agency but otherwise only in the most
exceptional circumstances.”136
217. In written evidence, Sheriff Principal McInnes stated that this section of the
Bill “misses several important points and fails to address some aspects of the
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problem as effectively as it could”.137 Sheriff Principal McInnes restated the view
of the Summary Justice Review Committee in saying that a free standing public
sector agency would be preferable to the proposals in the Bill. Sheriff Principal
McInnes accepted that Sheriff Officers have good local knowledge and noted that
they could make a contribution if a new agency was set up that in turn employed
them, but he indicated that costs involved in the use of Sheriff Officers could be
prohibitively high.
218. On that point, John Campbell, President of the SMASO stated in oral
evidence that the Society was not averse to the introduction of a separate table of
fees for this work if Sheriff Officers were given responsibility for enforcement of
fines.
219. During the final evidence session, the Deputy Minister stated that while
consideration had been given to alternative proposals, the Executive was
confident that the proposals in the Bill were “a proportionate response to what we
accept is a problem”.138 Executive officials went on to re-state the view that
benefits achieved through unification of the summary court system will negate the
need for a separate agency—
“The view was also strongly expressed that it was important to maintain fine
enforcement within the body of the court system. We are talking about
criminal penalties, which is why it has been suggested that fines
enforcement officers should be located within the Scottish Court Service
and should work as part of it in enforcing fines.”139
220. On the possible involvement of Sheriff Officers, the Minister agreed with other
witnesses that the costs involved would be too high to justify their inclusion—
“We considered the use of sheriff officers but we decided that the
introduction of fines enforcement officers would allow more flexibility and a
closer working relationship with the court system. Moreover, the fairly
substantial cost of employing a sheriff officer to collect relatively small fines
would add disproportionately to such fines. We concluded that using sheriff
officers was not the most efficient way to progress as it could unnecessarily
add to the financial burden and that using fines enforcement officers was a
better and more flexible way of collecting fines.”140
Seizure of vehicles
221. One issue of particular concern to the Committee, and many respondents, is
the provision to insert new section 226D into the 1995 Act, which empowers the
FEO to seize a vehicle to secure payment for an outstanding fine. Two concerns
were raised during the evidence session with the Bill Team. First, whether there
are sufficient safeguards in place for the fine defaulter (who must be the registered
keeper of the vehicle) and, second, whether there are sufficient safeguards for the
owner of the vehicle, where he or she is not its registered keeper.
137
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222. The Executive responded to these points through correspondence. The
Committee is satisfied with the Executive’s response to the first point that
safeguards are in place for the defaulter to make contact with the FEO to discuss
outstanding fines in advance of any possible seizure, and the right of the defaulter
to seek a review of that decision in court. In the response to the Committee on
the second point raised, the Executive stated that—
“…the current drafting of section 226D would, in theory, allow the court to
dispose of a vehicle where the fine defaulter is the registered keeper, but
someone else has paid for or owns the vehicle (e.g. a company car).”141
223. During oral evidence, the Minister restated the Executive’s position and said
that it is looking at the options to protect rights of third parties, either through
regulations or amendment to the face of the Bill at Stage 2.142 The Committee
welcomes the Executive’s commitment to give the Committee details of its
approach in advance of consideration at Stage 2.
Conclusion on fine enforcement
224. The Committee concurs with the view of the McInnes Committee that the
current fines collection system fails to secure prompt payment of sums
which those fined are unwilling to pay and does not cope well with those
who genuinely cannot pay. Furthermore, the Committee agrees that the time
is right to ease the burden currently placed on police officer time and court
time to move to a more administratively-based system. This transfer of
functions sits well with much of what this Bill is trying to achieve, namely
the refocusing of the work of the courts to ensure that the summary justice
system can deliver speedier justice.
225. The Committee also believes that there is much to be said for FEOs
having a role of both supporting those individuals who are struggling to pay
but also having statutory powers to enforce payment against those who can
pay but choose not to.
226. The Committee has heard conflicting evidence about what type of agency is
best able to deliver the policy goals of the Executive in the most efficient manner.
The Committee notes that the Executive considered and rejected the McInnes
Committee recommendation of a separate agency. The Committee also notes the
alternative proposal suggested by the Society of Messengers-at-Arms and Sheriff
Officers.
227. On the basis of evidence heard, most Members of the Committee are
sympathetic to the Executive’s viewpoint that centralised consistency can
be delivered by the SCS but in a way that would mean that enforcement
remains within overall control of the courts. That said, prior to Stage 2, the
Committee would be grateful to receive from the Executive a more detailed
view than that given in the Policy Memorandum as to why it considers that
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the proposal put to the Committee by Sheriff Principal McInnes is inferior to
the model proposed by the Executive.
228. Regardless of which system is eventually adopted, the Committee
wishes to be reassured that the new system is monitored by the Executive
and that the Executive agrees to report back to the Parliament on how the
new system is working.
PART 4: JP COURTS AND JPS
229. The Bill provides for the continuation of lay justice in the Scottish criminal
justice system.
In oral evidence, the Minister expressed the Executive’s
commitment to the retention and development of lay justice. The Executive’s view
is that lay justice has a contribution to make but that efforts need to be made to
ensure that the lay justice system is fit for purpose and is better able to make that
contribution.143
230. Sections 46-64 of the Bill provide for a package of improvements that are
designed to make local justice more effective. This package can be broken into
two distinct parts—
x abolishing district courts and establishing JP courts in their place, and
unifying the court system under the single management structure of the
Scottish Court Service; and
x introducing new appointment, training and appraisal requirements for
JPs.
231. The overwhelming view in evidence received was in favour of a continuing
role for lay justice in Scotland. However, it is clear that certain improvements need
to be made in order to ensure that the JP courts function more effectively.
232. The DCA referred to the principle behind lay justice as being local justice that
involves the community.144 This community knowledge was also highlighted by
the Solicitor General in her evidence, stating that “local magistrates have a good
feel for the particular problems … They can engage with the local population and
they know what the difficulties and priorities are.”145
233. The Solicitor General referred to the view of the McInnes Committee that
prosecutors have historically not had uniform confidence in the lay magistrates
throughout Scotland, and said that “the proposals for unification provide a big
opportunity to make local justice much more effective and to ensure that local
delivery of justice is maintained and strengthened”.146 Sheriff Principal McInnes
also suggested to the Committee that a reconstructed district court ought to be
able to build up fiscals’ confidence in lay justice.147
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234. ACPOS’ view is that currently too much minor business goes to court and that
it is inappropriate that delays of 18 months or so can exist in the court system as a
whole. ACPOS considers that if JP courts are to be retained then they need to be
properly equipped, trained and advised.148
235. In oral evidence, the Committee heard that district courts can develop and
flourish where the bench is well-supported with designated trainers, and where
there are good communication links between all local criminal justice partners
(fiscals, defence agents and the bench). In Dundee, these factors have resulted in
an increase in the amount of business being handled by the district court, against
a backdrop where the overall district court business is declining.149
Establishment of JP courts as part of a unified courts administration
236. The Executive proposes that JP courts will eventually replace district courts.
This will be done on a phased basis, sheriffdom by sheriffdom, for the purpose of
delivering a unified summary criminal courts administration under the
administration of the SCS.150
237. The Policy Memorandum refers to the unification of the administration of the
summary criminal courts as being an important step in delivering an efficient and
effective summary justice system. It also refers to the fact that unification will
ensure that there is a consistent approach to courts management by the SCS.151
238. The Policy Memorandum outlines a number of the potential benefits of this
proposal including allowing consistent planning and the delivery of good quality
court services across Scotland, the use of a single set of procedures and IT
system, increased flexibility in the use of court resources, including court buildings
and staff and enabling the facilitation of more effective fine enforcement.152
239. The transfer of the responsibility for running the district courts from local
authorities to the Scottish Court Service represents the largest individual area of
cost in the Bill – a projected £15.2 million. The Finance Committee considered the
Financial Memorandum and did not find any major areas of concern.153 In its
report, the Finance Committee referred to negotiations between the Executive and
COSLA. Agreement was reached by both parties in relation to the amount of
Grant Aided Expenditure that local authorities will retain following the reduction of
Revenue Support Grant when the district courts are moved from outwith their
control. The Justice 1 Committee notes the Finance Committee report.
240. The main issue for this Committee is that the establishment of JP courts is to
be phased over a long period. The Executive has outlined that the phased court
unification would begin with Lothian and Borders sheriffdom in financial year 200708, followed by the courts in Grampian and the Highlands and Islands.154
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Although the plans to phase the remaining courts have yet to be finalised, the
Committee heard from ACPOS that the expected date for the unification in
Glasgow would not be until 2014.155
241. ACPOS acknowledged that some of the greatest difficulties are in Glasgow
and that as the proposed new system will bring about the biggest gains in
Glasgow, the unification of the courts in Glasgow should be brought about
sooner.156
242. The Committee agrees with the concerns raised by ACPOS and requests
that the Executive provide a clearer timetable for its phased programme for
unification. The Committee also urges the Executive and SCS to move
Glasgow up its programme of court unification in light of the significant
improvements that would be likely to be achieved there.
Appointment, training and appraisal of JPs
243. The Executive proposes a number of new measures that will regulate the
procedure for the appointment, training and appraisal of JPs. The Bill provides for
these measures to be implemented by the Scottish Ministers, by way of an order
making power.
244. Specifically, the Bill proposes that JPs will be appointed to a sheriffdom-wide
area for a period of five years and will be eligible for reappointment at the end of
each 5-year term until they reach the age of 70. At present, JPs are appointed
until the age of 70 (at which point they join the supplemental list and become
signing justices). The Executive proposes that justice of the peace advisory
committees (JPACs) will be established for each sheriffdom and that these
committees, which will be chaired by the sheriff principal, will recruit JPs in their
area in line with a framework agreed with the Judicial Appointments Board.157 In
correspondence, the Executive confirmed that it will be mandatory for somebody
to have completed a training scheme approved by the Lord President before they
can be recommended by a JPAC for appointment as a JP.158
245. The Bill also proposes the establishment of justices appraisal committees and
justices training committees, again for each sheriffdom. These committees will
have responsibility for appraising JPs (the Executive anticipates that JPs will
undergo appraisal every three years and that newly recruited JPs will be appraised
within 18 months of appointment) and for providing an annual training plan for the
sheriffdom. The Executive envisages that both appraisal and training committees
will receive guidance from the Lord President on how to exercise their functions.159
246. The Policy Memorandum states that these proposals are intended to enhance
the capacity of JPs to act as skilled, proactive judges in relation to less serious
crimes, managing cases effectively and selecting the right disposals for individual
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offenders. They will ensure that JPs are openly and fairly recruited in all parts of
the country, fully trained for the job and appraised regularly with performance
issues addressed. The Executive considers that these proposals will help to
encourage greater confidence in lay justice across the criminal justice system and
from the public.160
247. In written evidence, the DCA stated that it is not supportive of the plans to
dispense with the current JP contracts and replace them with new 5-year
appointments on the basis that JPs’ security of tenure will be significantly
reduced.161 In response, the Executive has confirmed that there will be a
presumption that JPs will be re-appointed, unless they fail to meet a minimum
standard of ability.
248. The City of Edinburgh Justices of the Peace Committee welcomed the
structured appointments process.162 ACPOS was broadly supportive of the
proposals in the Bill, but stated that the way forward is to ensure that JPs are
properly trained and equipped to do the job. ACPOS also raised some concern as
to the frequency of sitting for JPs, saying that “it is unreasonable to expect
someone who sits fewer than ten times a year to be able to deal effectively with
the business that comes before them”.163
249. The Committee shares the concerns relating to JPs sitting with only low levels
of experience. In oral evidence, the DCA highlighted the fact that different district
courts impose different requirements on their JPs. For example, some courts
employ multi-benches whereas others only use JPs who sit on their own.164 There
is no universal standard of experience for bench-serving JPs. The Executive
responded, stating that it is currently investigating possible ways of amending the
legislation to provide additional safeguards to ensure that newly appointed JPs
would be able to perform their judicial functions to a high standard.165
250. The most recent statistics indicate that the average number of sittings per
year for JPs in Scotland is 12.7.166 This compares to an equivalent minimum
requirement in England of 26 sittings per year.167
251. As it stands, the Bill leaves it up to individual sheriffs principal to set the
required levels of experience for bench-sitting JPs in their own sheriffdoms.
Executive officials referred in oral evidence to Ministers’ decision not to set a
160
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minimum level of sittings for JPs on the basis that these should be set in response
to the individual business needs of each sheriffdom.168 The Deputy Minister said
that the frequency of sitting is an important issue and for this reason the Executive
has chosen not to remove the option of a multi-bench, which it believes will allow
greater flexibility and opportunity for JPs to gain experience on the bench.169
252. The Committee is also aware of the view that some of the pressure on JPs’
availability could be alleviated by extending the sitting times for district courts to
include evenings or Saturdays. The Committee raised this suggestion with the
Deputy Minister who reiterated that this would be a matter for the sheriff principal
but that such a sitting pattern could perhaps work well in some areas.170
253. The Committee is concerned about the lack of experience among some
sitting JPs and that the Bill could allow JPs without recent sitting experience
to take up an appointment. The Committee considers that only those JPs
currently undertaking court duties should be offered a new 5-year contract,
but that JPs without such experience should have the opportunity to receive
the appropriate training in order that they may be able to apply for
appointment at a later stage.
254. The Committee considers that the proposals to extend the use of noncourt disposals without increasing the sentencing powers of the JP courts
will reduce the business of district courts, especially in the period leading
up to the completion of the programme of court unification. The Committee
is concerned that the downturn in business for district courts will impact on
the number of opportunities for JPs to gain or retain a suitable level of
experience of sitting on the bench. The Committee recognises that the
retention of the multi-bench could be a useful tool in ensuring that sitting
time for JPs does not suffer disproportionately.
255. The Committee recommends that the Executive, as part of its
development of a training and appraisal package for JPs, includes a
requirement for JPs to sit at least once each month, and that during their
first year of being appointed as a JP they will be supported on the bench by
an experienced sitting JP. This requirement would not exceed the current
average number of sittings but would impose a requirement for regular
sittings.
256. The Committee welcomes the Executive’s proposals to introduce
appropriate appointment and training requirements for all JPs in order to
increase their ability to deal with more serious cases. The Committee would,
however, welcome further detail from the Executive on how this training will
be provided and on its content.
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Increased sentencing powers for JP courts
257. The Committee is sympathetic to the view that if adequate appointment and
training mechanisms are in place then there is a good case to support increased
sentencing powers being granted to JP courts.
258. On a cautionary note, the Committee considers that there may be a danger
that a victim or society as a whole may perceive that an offence is being
downgraded in status if it is dealt with by the JP Court when previously it would
have been dealt with by the Sheriff Court.
259. While the Committee does favour a re-distribution of cases, the
Executive and COPFS need to ensure that this redistribution of business is
not portrayed as being a dilution of the judicial process. Given the
inconsistencies which are apparent in some district court decisions, it is
particularly important that the public does have confidence that a case being
dealt with by a JP court will be handled as professionally as it would be if it
were handled by a sheriff court.
260. There will only be public confidence if there is evidence that the district /
JP court system is seen as being important. This means investing in court
buildings and facilities and also in the conditions for those working in these
courts. It also means having a mix of expertise and experience among the
procurators fiscals presenting cases in court. It also means that there needs
to be the perception that JPs are well trained and that they conform to
national standards.
261. The Subordinate Legislation Committee referred to the provisions relating to
the sentencing powers of JP courts and noted that it had raised some concerns
with the Executive. In receiving the Executive’s response, the Subordinate
Legislation Committee is content that there is sufficient control over the power of
Ministers, which will be subject to affirmative procedure, to increase the
sentencing powers for JP courts.
262. In addition, this Committee considers that, prior to any order being
lodged by the Executive, a report should be produced by the Executive/SCS
which assesses the appointment and training mechanisms which have been
put in place since the passing of this legislation and also assesses the
readiness of JP courts to assume responsibility for more serious cases, in
light of the factors listed in paragraph 260.
263. On a separate matter, the Executive has stated its intention to extend the
power of JPs with regard to driving offences so that JPs would be able to
disqualify offenders from driving in all cases (not just ‘totting-up’ cases). This
requires an amendment to the Road Traffic Offenders Act 1988, which is reserved
legislation.
The Committee would be grateful for clarification on the
timescale for making such a change.
JP courts – subordinate legislation
264. The Bill makes provision for Ministers to, by order, propose to remove the
option of a multi-bench (currently seven local authority areas utilise a multi-bench).
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265. The Subordinate Legislation Committee referred to this issue in its report to
this Committee at Stage 1.171 The Subordinate Legislation Committee wrote to the
Executive to ask why it had decided that changes to the JP bench should be
contained in subordinate legislation, and not on the face of the Bill. The Executive
explained that this decision had not yet been finalised, and therefore did not want
to include this provision in primary legislation. The Subordinate Legislation
Committee stated in its report that it felt strongly about this issue and asked that
the Executive state its policy on whether there would be changes to the JP Bench
and that it should provide for this in the Bill. The Subordinate Legislation
Committee further noted that it is not unknown for provisions in Acts never to be
commenced or, to be commenced after a number of years and if the Executive
decided not to commence certain provisions, there is no need to do so.
266. In oral evidence, the Deputy Minister for Justice responded to the question of
a possible timescale for the implementation of this proposal and outlined the
Executive’s policy that—
“we do not intend to impose a uniform size of bench in the immediate
future. In the longer term it would, arguably, be beneficial to have a
consistent approach across the country. If we were to impose a consistent
approach, I would argue that JP courts should probably be constituted by
one JP rather than by three. However, we recognise that the three-member
bench works reasonably well in some parts of the country and we have no
immediate plans to change that.”172
267. The Committee is content with the Executive’s explanation on this point.
PART 5: INSPECTION OF CROWN OFFICE AND PROCURATOR FISCAL
SERVICE
268. Part 5 of the Bill places the existing Inspectorate of Prosecution on a statutory
basis. The creation of the Inspectorate was first proposed in the Jandoo report.173
In his report, Dr Jandoo stated that the creation of an Inspectorate would be a
means of introducing a measure of accountability into COPFS. The Policy
Memorandum states that—
“The creation of an independent statutory Inspectorate would place the
Inspectorate on a similar footing to other public sector inspectorates such
as Her Majesty’s Inspectorate of Constabulary and Her Majesty’s Crown
Prosecution Service Inspectorate. This would enhance the independence
and status of the Inspectorate and others’ perception of it. It would also help
to reinforce the separation of the Inspectorate from both the Lord Advocate
and the Department.”174
171
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269. The Bill makes provision for the Chief Inspector to be accountable directly to
the Lord Advocate, therefore bypassing the management structure of COPFS.
Some concern was expressed by various respondents, including ACPOS and the
Glasgow Bar Association, that there could be a potential conflict of interest
between the Lord Advocate’s role as head of COPFS and his appointment of the
Inspectorate of Prosecution. Glasgow Bar Association suggested appointment
through the Judicial Appointments Board and ACPOS suggested either
appointment through a public appointment process or by Scottish Ministers.
270. This point was put to the Solicitor General for Scotland, who responded—
“The intention to put the inspectorate on a statutory footing is precisely to
ensure that the Lord Advocate’s independence is preserved. The inspector
will act independently of any person, including the Lord Advocate.
As far as appointments are concerned, we intend to have an open
recruitment process with a lay element that will provide advice and make
recommendations to the Lord Advocate. After all, the Lord Advocate has a
legal duty to act independently of any other person, which means not only
the general public and politicians but the Executive itself. The individual
who is appointed should have the Lord Advocate’s confidence and
understand the nature of those functions. He or she will report to the Lord
Advocate, who ultimately is accountable to the Parliament. The fact that the
inspector will not be subject to any political clamour about or, indeed, any
parliamentary pressure on his functions should bolster his
independence.”175
271. The Solicitor General went on to reject the suggestion to use the Judicial
Appointments Board, stating—
“It is simply not appropriate, because, as I have said, entirely different skills
are required. Not all judges have been prosecutors, and a fairly detailed
and expert understanding, often gathered over a number of years, is
needed of the mechanisms of and tasks involved in prosecution.”176
272. Similarly, ACPOS’ suggestion to give Scottish Ministers power of appointment
was rejected by the Solicitor General—
“Very often, there is great clamour for prosecutors to behave in a certain
way; as a result, not only must they be protected, they must carry out their
functions clinically, thoroughly, objectively and independently of any other
person. The inspectorate of prosecution must have the same protection to
carry out its duty in the same way.”177
273. The Committee notes that the Inspectorate became operational in
December 2003 and that the first Inspector was appointed in August 2004,
following open competition. The Committee also notes that there is no
175
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change of policy being put forward by the Bill – it is simply a formalising of
existing arrangements.
274. The Committee agrees that it is appropriate that the Inspector should be
given statutory powers and that the Inspector’s functions and method of
appointment should be provided for by primary legislation.
OTHER ISSUES
Subordinate Legislation Committee Report
275. The Subordinate Legislation Committee considered the provisions for
delegated powers in the Bill. The Subordinate Legislation Committee’s report to
the lead Committee is contained at Annexe A, in Volume 2 of this Report.
276. The Bill contains various provisions conferring delegated powers, and it is not
the intention to re-state the terms of the Subordinate Legislation Committee’s
Report here. The Subordinate Legislation Committee wrote to the Executive for
clarification on a number of issues and was satisfied with the Executive’s
explanation on the majority of points raised. The two issues on which the
Subordinate Legislation Committee did formally draw to the attention of this
Committee’s attention, namely sections 35(4) and 50(2), have been addressed
already in this report.
Policy Memorandum
277. The Policy Memorandum sets out the Bill’s policy objectives, what alternative
approaches were considered, the consultation undertaken and an assessment of
the effects of the Bill on equal opportunities, human rights, island communities,
local government, sustainable development and other relevant matters.
278. The Committee commends the Executive for the general level of detail
contained in the Policy Memorandum which provided a helpful foundation for the
Committee to develop an understanding of the policy intentions behind the
complex provisions contained in the Bill.
Financial Memorandum
279. The Financial Memorandum sets out the approximate costs associated with
the Bill. In total, the Executive anticipates that these will be £21.1m per annum.
The majority of these costs (£15.2m) are earmarked for the proposed unification of
the summary courts. It is also expected that the proposed changes in the Bill will
result in some savings to local authorities, the Executive, COPFS, the Scottish
Court Service and Scottish Legal Aid Board (totalling £5.11m).
280. At its meeting on 18 April 2006, the Finance Committee took evidence from
Scottish Executive Officials. In addition, the Finance Committee received written
submissions from ACPOS, COSLA, COPFS, the Inspectorate of Prosecution in
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Scotland, Scottish Court Service, Scottish Legal Aid Board, and Scottish Prison
Service. The written evidence is attached to the Finance Committee’s Report.178
281. The Finance Committee welcomed the level of detail and explanation of costs
in the Financial Memorandum.
282. Reference has been made to the Financial Memorandum and the Finance
Committee Report earlier in this report and the Committee has no further comment
that it wishes to make at this stage.
Equal Opportunities
283. In the Policy Memorandum, the Executive sets out in detail the impact of the
Bill on equal opportunities. In doing so, the Executive has responded to the six
equalities questions as endorsed by the Equal Opportunities Commission, the
Commission for Racial Equality and the Disability Rights Commission in 1999 and
used by the Equal Opportunities Committee and the Executive.
284. The Committee wishes to commend the Executive for its approach to equal
opportunities in this Bill and welcomes the level of detail in the Policy
Memorandum.
OVERALL CONCLUSIONS AND RECOMMENDATION
285. This Bill is highly procedural in nature but, at its heart, are two main
objectives: the reform of the summary justice system and reforms in the bail and
remand system.
Bail
286. The proposals on bail stem from the Sentencing Commission’s work on bail
and remand. The principles which should inform bail decisions are largely
unchanged. What has changed is that these principles have been transposed from
the common law into statute law. The intention is that the law on bail should be
made more transparent and there are a number of changes contained within the
Bill which are geared at making the decision-making process more readily
understandable.
287. The law is to be made substantially tougher in respect of bail being breached.
This is designed to deter individuals who may otherwise abuse the position of trust
which the court has placed in them through the granting of bail. The Committee
considers that the Executive’s proposals in this respect are proportionate and
necessary as a means of strengthening public confidence in the justice system.
The Committee will, of course, wish to examine the detailed wording at Stage 2.
288. The Committee calls upon the Executive to also come forward with a range of
practical, non-legislative measure to sit alongside the legislative changes. The
Committee considers it particularly important for the Executive to be prepared to
take a more radical approach and invest resources into addressing the root
178
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causes why some individuals do not attend court hearings, like homelessness and
drug and alcohol addiction.
289. The Committee believes that a balanced, legislative and non-legislative
approach is necessary for headway to be made in this policy area.
Summary Justice
290. The summary justice reforms are a response to the view that the summary
justice system is no longer ‘summary’ in nature. There are too many delays in the
process which all combine to ensure that justice is not as fair, efficient or effective
as it should be. These reforms stem from the excellent work done by the McInnes
Committee and the Committee readily agrees with the view of that Committee that
speedier justice benefits everyone in the process.
291. The challenge that has faced the McInnes Committee, the Executive and,
indeed, this Committee is to come to a view on what the summary justice system
should look like given that it encompasses 96% of prosecutions. It is definitely the
case that a one-size-fits-all approach is not appropriate given the diversity of
cases which are dealt with by the summary procedure.
292. As such, the reform of the summary justice system is significantly more
difficult to achieve than has proved to be the case in the High Court.
293. One of the principal drivers for the reforms proposed by the Bill is that justice
should be dispensed at the appropriate level. That means greater use of
alternatives to prosecution by procurators fiscal; the potential of more serious
cases being given to the new Justice of the Peace Courts; and the granting of
significantly increased sentencing powers to sheriffs sitting without a jury.
294. The Committee broadly accepts that there is merit in some cases being dealt
with at lower levels of the judicial system than is the case at present. In particular,
the Committee recognises that alternatives to prosecution have a continuing and
expanding role to play in the criminal justice system, through their ability to
respond quickly to offending behaviour which can have a positive impact in
reducing re-offending.
Increased sentencing powers for JP courts
295. While the Committee does favour a re-distribution of cases, the Executive and
COPFS need to ensure that this redistribution of business is not portrayed as
being a dilution of the judicial process. Given the inconsistencies which are
apparent in some district court decisions, it is particularly important that the public
does have confidence that a case being dealt with by a JP court will be handled as
professionally as it would be if it were handled by a sheriff court.
296. There will only be public confidence if there is evidence that the district / JP
court system is seen as being important. This means investing in court buildings
and facilities and also in the conditions for those working in these courts. It also
means having a mix of expertise and experience among the procurators fiscals
presenting cases in court. It also means that there needs to be the perception that
JPs are well trained and that they conform to national standards.
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297. The Committee considers that, prior to any order being lodged to increase the
sentencing powers of JP courts, the Executive / Scottish Court Service should
produce a report which assesses the appointment and training mechanisms which
have been put in place since the passing of this legislation and also assesses the
readiness of JP courts to assume responsibility for more serious cases, in light of
the factors listed above.
Procedural changes
298. One of the other key objectives in reforming the summary justice process is to
enable pleas to be made earlier in the process than is currently the case. This
objective affects a number of individual areas of procedure and the Committee
does see merit in front-loading more of the work in order to achieve efficiencies
later on in the process.
299. However, a recurring Committee concern in this report is that the various
reforms which are designed to encourage greater front-loading of work will
compete for prioritisation (and resources) and there must be a danger that not all
of the additional demands can or will be met.
300. Another recurring theme in this report is the Committee’s concern as to the
lack of detailed information as to how some of the potentially far-reaching changes
in court procedure will work in practice. In this respect, the Committee has
particular concerns about the implications of the proposed changes in respect to
liberations on undertakings; intermediate diets and trials in absence of the
accused.
Liberations on undertakings
301. Ahead of Stage 2, the Committee requests that the Executive provides very
much more specific information as to how the new law would work in practice. In
so doing, the Executive should confirm whether COPFS and ACPOS share its
view as to how the new law would work and that the Executive is confident that
appropriate resources can be deployed respectively within these services without
adversely affecting other parts of their services.
302. The Executive should also respond in detail to (1) the suggestion that the
expansion of undertakings should be introduced by way of a pilot scheme and (2)
the McInnes Committee’s suggestion that the roll out of greater use of
undertakings should be done on a phased basis.
303. In the absence of such information, the Committee cannot support the
provisions as they stand.
Intermediate diets
304. The Committee considers that the summary justice process would benefit
from a more effective use of intermediate diets. The Committee appreciates that
the array of offences that may be prosecuted as summary justice cases means
that it is important to have flexibility and not to arbitrarily impose a “one size fits all”
intermediate diet solution that will not apply in all cases.
305. In written evidence, the Executive referred to “greater and more proactive
judicial management of intermediate diets”. The Committee agrees with this
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approach but considers that in order that this can be achieved it is essential that
more evidence should be disclosed and agreed earlier in the process in order that
more realistic pleas can be entered at intermediate diets. The Committee
considers that there also needs to be greater dialogue between procurators fiscal
and defence agents to sort out issues wherever possible before the court sits.
This should allow the courts to focus their time at intermediate diets on issues that
properly merit judicial consideration.
306. The Committee is concerned that there are no measures proposed to make
intermediate diets more effective in those courts where they appear not be
working. The Committee notes the Executive’s comments that it will give further
consideration to including more direction to courts as to what should be achieved
at intermediate diets. The Committee reserves its position as to whether such
direction should be set out on the face of the Bill.
Trial in absence of the accused in summary procedure
307. The Committee has given considerable thought to the proposal to extend the
circumstances where a trial may proceed in the absence of the accused. The
Committee notes that the proposal would make it much easier for trials to go
ahead in the absence of the accused in summary cases than is the case in solemn
proceedings. The Committee considers that a different stance can be taken in
respect of summary justice because of (1) the volume of summary justice cases
which are affected by an accused person not turning up, relative to the position in
the High Court and (2) the nature of summary justice cases and the consequences
of being found guilty being much less serious than for solemn offences.
308. It is important to emphasise that the Committee views the provision as a
necessary, last resort measure. The Committee considers that this provision
should be used very rarely and only after reasonable attempts have been made at
securing the attendance of the accused person by alternative means.
309. The Committee believes that there may be significant practical problems in
conducting a fair trial in the absence of the accused, particularly in relation to
identification issues. Furthermore, the Committee notes the concerns raised by
the Law Society and others over the difficulties over the court being able to appoint
a lawyer to represent the interests of the absent accused.
310. The Committee will wish to look at the precise wording of this provision at
Stage 2 to ensure that sufficient safeguards have been built into the process. In
the meantime, the Committee encourages the Law Society to engage with
Executive / COPFS officials to see whether their concerns about how the law may
work in practice can be addressed through refinements to the provision.
Treatment of witnesses
311. The Committee is of the view that there is still significant work to be done in
relation to the treatment of witnesses, despite the good work being done by Victim
Support Scotland and the Victim Information and Advice Service. There is a
particular lack of support in the district court system and, while the Committee
recognises that district courts deal with lower tariff cases, intimidation does take
place. The Committee urges the Executive to consider more radical proposals for
the overall improvement in the treatment of witnesses.
57
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Next steps
312. The Committee trusts that the Executive makes best use of the longerthan-normal time that is available to consider and respond to the substance
of all the Committee’s conclusions, recommendations and requests for
clarification made in this report.
313. The Committee requests that the Executive respond to all these issues
no later than 25 August 2006.
314. On this basis, the Committee is content to recommend to the Parliament
that the general principles of the Bill be agreed to.
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Subordinate Legislation Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill at Stage 1
The Committee reports to the lead Committee as follows—
Introduction
1.
At its meetings on 9 May and 23 May, the Subordinate Legislation Committee
considered the delegated powers provisions in the Criminal Proceedings etc.
(Reform) (Scotland) Bill at Stage 1. The Committee submits this report to the
Justice 1 Committee, as the lead Committee for the Bill, under Rule 9.6.2 of
Standing Orders.
2.
The Executive
memorandum1.

provided

the

Parliament

with

a

delegated

powers

3.
The Committee’s correspondence with the Executive is reproduced in the
Annex.
Delegated Powers Provisions
4.
The Committee considered each of the delegated powers provisions in the
Bill. The Committee approves without further comment provisions in the following:
sections 4, 6(2), 7(1), 16, 21, 35(3), 40, 43 (new section 226D(10)), 43 (new
section 226I(1)), 44(1), 44(2), 46(2), 46(6), 51(1), 56(1), 69, 71(1) and the
schedule, paragraph 23(4).
Section 7(2) – Power to make provision in relation to use of electronic
documentation, storage and communication – New Section 305A(2) of the
Criminal Procedure (Scotland) Act 1995
5. The Committee noted that the terms “electronic complaint” and “electronic
communication” are not defined for the purposes of subsection (2). It further
noted that the definitions of the terms in subsections (8) and (9) of new section
305A of the 1995 Act will apply only in relation to that Act, but will not apply to
section 7(2) because that subsection is not inserted into the 1995 Act and is a
free-standing provision.
1

Delegated Powers Memorandum

SP Paper 621

1

Session 2 (2006)
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6. The Executive, in its response, agreed that the terms “electronic complaint”
and “electronic signature” are not defined for the purposes of subsection (2) and
is giving further consideration to whether the reference to “electronic complaint”
should be explicitly linked to the definition contained in subsection (8) of new
section 305A.
7. In relation to the definition of “electronic signature” the Executive explained why
it considers that an order under subsection (2) could adopt the definition in the
Electronic Communications Act 2000 if this definition is suitable, but could also
modify the definition if necessary. Provision is already made in subsection (10)
of new section 305A for the Scottish Ministers to modify the definition of
“electronic signature” for the purposes of the 1995 Act. A modified definition
may also be required for orders made under section 7(2). The Executive has
indicated that it will consider whether the terms used in subsection (2) should
refer back to the definitions in subsection (9) of section 305A.
8. The Committee welcomes the commitment by the Executive to consider
these matters further and agrees to monitor the position at Stage 2. The
Committee is content that the power is subject to negative procedure.
Section 35(4) – Power to increase maximum term of imprisonment to 12
months
9. The Committee asked the Executive why the generic translation in subsection
(2) could not be applied to powers in Acts as well as to actual penalties.
10. In its response, the Executive indicated that it will reconsider the drafting of the
provision to see whether the generic translation should be applied in this way.
The Committee welcomes the commitment given by the Executive to
reconsider the drafting of this provision, and agrees to monitor the
position at Stage 2.
11. It was also not clear to the Committee that the definition of “relevant power” in
subsection (6) would be sufficient to cover provisions such as the restriction on
the use of powers conferred by section 2(2) of the European Communities Act
1972 contained in Schedule 2 paragraph 1(1)(d) to that Act. The Executive was
asked to comment.
12. In its response, the Executive explained that, in its view, the definition of
“relevant power” would be sufficient to cover such provisions. The Executive’s
intention is that section 35(4) of the Bill should enable Ministers to amend the
reference to “three months” in paragraph 1(1)(d) to “twelve months”.
13. The Committee is content with the Executive’s response and that the
power is subject to negative procedure.
14. The Committee however also observed that the definition of “relevant penalty
provision” includes “instrument” whereas the definition of “relevant power” does
not. Although it is unusual, it is not unknown for powers to make delegated
legislation to be conferred by instruments as well as Acts, the Committee
suggests that an amendment may be required to harmonise the definitions if
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only in the interests of clarity. The Committee draws the attention of the lead
Committee to this point. It agreed to write to the Executive on this point,
however the lead Committee may also wish to pursue this with the
Executive.
Section 36(1) – Power to amend the maximum length of imprisonment, level
of fine or amount of caution in a JP court in section 79(6) or (7) of the 1995
Act; and
Section 36(2) – Power to amend the maximum length of imprisonment, level
of fine in a JP court in any enactment other than section 7(6) and 7(7) of the
Criminal Procedure (Scotland) Act 1995
15. The Committee considered that the order-making power in section 36(1) and
the power in section 36(2) are significant but was not clear why these powers
are not on the face of the Bill. The Executive was asked to expand on its
reasons for delegating these powers.
16. The Executive, in its response, set out its reasons for taking delegated powers
which are intended to ensure flexibility. It adds that the period to be prescribed
by any order under either power is also subject to a cap, as set out in section
36(3).
17. In the light of the Executive’s response, the Committee is now content
with the proposed powers. It is also content that the powers are subject to
affirmative procedure which will ensure that there is a greater degree of
control over their exercise.
Section 39(1)(f) – Power to make provision for fixed penalty discounts – New
Section 302(7A) of the Criminal Procedure (Scotland) Act 1995
18. The Committee asked the Executive on whether the use of the word “may” in
paragraph (a) of new subsection (7A), would preclude the order requiring a
discount to be applied in appropriate circumstances.
19. The Executive, in its response, accepted that the use of the word “may” could
suggest that any order which makes provision for discounting will leave open
some form of discretion for the prosecutor as to whether a discount should be
applied or not. The Executive is giving further consideration as to whether an
amendment is needed to put beyond doubt the fact that any order made under
subsection (7A) could require a discount to be applied in appropriate
circumstances. The Committee welcomes the Executive’s commitment to
consider an amendment and agrees to monitor the position at Stage 2. It
is content that the power is subject to negative procedure.
Section 39(2) – Power to prescribe the maximum level of compensation offer
– New Section 302A(8) of the Criminal Procedure (Scotland) Act 1995
20. The Committee was content that the Executive had made a case for delegating
powers in relation to prescribing the maximum level of a compensation offer.
However, it considered that the amount of compensation was a sensitive issue
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and questioned why an order made by Ministers under section 302A(8) of the
1995 Act was subject only to negative procedure. The Executive was asked to
clarify why it had taken this approach, and why it did not consider that
affirmative procedure may be more appropriate.
21. The Executive, in its response, observed that there are limitations on the use of
the powers and that the amount cannot exceed level 5 on the standard scale
(presently £5000).
22. It further explained that there is precedent for the power in the provisions
relating to fiscal fines (Section 302 Criminal Procedure (Scotland) Act 1995) and
that it supports a consistent approach to financial alternatives to prosecution.
23. The Committee is content the Executive’s response and with the section
as drafted.
Section 43 – Power to make further provision as to fines enforcement
officers and their functions – New Section 226A(4) of the 1995 Act
24. The Committee noted that the scope of this power is very wide and that there is
very little detail on the face of the Bill as to how it is to be used. The Committee
asked the Executive for more detail on the proposed contents of any regulations
made under the power; and asked that sample Regulations be made available
to Parliament during the course of the Bill’s passage.
25. The Executive supplied further information on the possible contents of
regulations made under this power. The Executive explained that it recognises
the importance of the provision and that this is why it has proposed affirmative
procedure for the exercise of the power. Unfortunately, the Executive was not
able to provide sample regulations as it intends to refine the functions,
responsibilities and powers of fines enforcement officers in light of their
introduction in practice. The Committee is content with the Executive’s
response. It is also content that the power is subject to affirmative
procedure.
Section 43 – Power to make detailed provision regulating execution of
relevant diligences by a fines enforcement officer – New Section 226F(6) of
the Criminal Procedure (Scotland) Act 1995
26. The Committee was concerned about the width of this power and that it could
be used to modify or extend without restriction, the types of diligence that can
be used. The Executive was asked to provide further explanation of why it
considers that negative procedure is appropriate; and whether it could give an
indication of the types of diligence that might be included in the Regulations.
27. In its helpful response, the Executive said that it did not believe for the reasons
given, that the power could be used to extend the types of diligence that can be
used by fines enforcement officers to types of diligence other than arrestment of
earnings and arrestment of funds standing in accounts held at any bank,
building society or other financial institution. It explained that the purpose of
taking the power is to allow detailed provision as to how fines enforcement
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officers will exercise these powers to be made in regulations. The Committee
is content with the Executive’s response and that it has made a case for
the power as drafted. It is content also that the power is subject to
negative procedure.
Section 50(2) – Power to provide that a JP court is to be constituted by one
JP only
28. The Committee asked the Executive why it had decided that changes to the JP
bench should be contained in subordinate legislation and not on the face of the
Bill. It had taken the view that these should be set out in the Bill, but
commenced in stages as appropriate by a series of commencement orders, as
had been the case in relation to the Title Conditions (Scotland) Bill.
29. The Executive, in its response, explained that it had not made a final decision
that JP courts will be constituted by one JP only, and would like to decide
whether to make this change once the impact of other changes to the JP court
can be assessed. It therefore does not wish to include the provision in primary
legislation, since it might not be commenced. The Executive also wishes to
retain the flexibility to make this change in future if a bench of one JP is seen as
being preferable to benches of more than one JP.
30. The Committee notes that the Executive has not yet made up its mind on this
matter. However, it considers that the Executive should still have set out a clear
statement of its policy on the face of the Bill, and if in light of experience it
decided not to commence certain provisions, then it need not do so. The
Committee is aware that it is not unknown for provisions in Acts never to be
commenced or to be commenced after a number of years.
31. The Committee is not convinced by Executive’s arguments, and is of the view
that the Executive should state its policy now on whether there should be
changes to the JP bench and provide for this in the Bill. It considers that this is
the proper way to proceed.
32. The Committee felt strongly about this issue and agreed to write to the
Executive. It draws the attention of the lead Committee to this and invites
it to pursue the matter with the Executive.
33. The Committee also noted that there is no indication of how it is intended that
the functions in subsection (5) will be conferred. The Committee assumed that
Ministers will issue directions but asked the Executive to clarify its intentions in
this regard, and on whether these functions should be conferred by way of
statutory instrument.
34. In its response, the Executive explained that Ministers’ ability to confer other
functions upon clerks of court allows them to make practice directions. This
means that the Scottish Court Service, acting on behalf of the Scottish
Ministers, can set out the additional responsibilities which will form part of
clerks’ job descriptions, in addition to providing legal advice to the court. The
Executive added that setting out these responsibilities is seen as a largely
administrative process, which does not need to be subject to Parliamentary
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scrutiny. By contrast, the Executive indicated that the requirement that a legally
qualified clerk should act as the legal adviser in each JP court (except for those
presided over by a stipendiary magistrate) is seen as being an essential
element in the lay justice system, which needs to be set out in legislation.
35. The Committee is not convinced by the Executive’s argument and considers
that the conferral of functions upon clerks of court under subsection 5(b) should
be by way of statutory instrument subject to negative procedure.
36. The Committee draws the attention of the lead Committee to the
Executive’s response. The Committee’s recommends that the conferral of
functions in subsection (5)(b) should be by way of statutory instrument
subject to negative procedure.
Section 51(4) – Power to repeal provisions of the District Courts (Scotland)
Act 1975
Section 51(5) – Power to apply enactments relating to JP courts to remaining
district courts
Section 51(6) – Power to modify enactments for the purpose of the
continued operation of remaining district courts; and
Section 51(7) – Power to make provision relating to the jurisdiction and
powers of remaining district courts
37. The Committee noted that the powers in these subsections are all subject to
negative procedure. However, in the absence of any restrictions on the use of
these powers, and in light of the fact that they will be used to modify the
application of primary legislation, the Committee asked the Executive if it could
restrict these powers. If not, the Committee considered that affirmative
procedure would be more appropriate in each case.
38. In its response, the Executive states that the regulation-making powers in
these sections are provided to ensure that an appropriate statutory framework
can be maintained for the operation of both JP courts and District Courts during
the transitional period.
39. The powers in each of these sections are directly associated with facilitating
the disestablishment of all district courts, with the effect that, at the end of the
transitional period, the district courts cease to exist. The Executive has
undertaken to give further consideration to whether the limited purpose of the
order-making powers require to be set out in the Bill.
40. In support of the negative procedure, the Executive explains that the powers
are likely to be exercised a number of times and that the relevant instruments
are likely to be similar in content, which suggests that the negative procedure
provides the right level of scrutiny.
41. The Committee is content with the provisions which it accepts as
necessary. It welcomes the Executive’s commitment to consider whether
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the limited purpose of the order-making powers require to be set out in
the Bill, and will monitor the position at Stage 2.
Section 54(5) – Power to regulate procedure and consultation to be followed
in certain appointment processes for Justices of the Peace
42. It was not clear to the Committee from the Delegated Powers Memorandum
whether Ministers intend to exercise the power conferred by this section, and it
noted that there is no obligation upon Ministers to do so. The Committee asked
the Executive to clarify its intentions in this regard.
43. The Executive, in its response, kindly provided a copy of the draft Order for
information which is attached in the Annex; and explained that it does intend to
exercise the power conferred by this section.
44. The Committee also asked the Executive why the power is subject to negative
and not affirmative procedure as is the case with the existing power in the
District Courts (Scotland) Act 1975 as inserted by the Bail, Judicial
Appointments etc. (Scotland) Act 2000.
45. In its response, the Executive explained that the power would be used in
relation to technical issues involving procedure and consultation. It did however
agree to give further consideration to the procedure.
46. The Committee noted however, that if it was to recommend that the power in
section 54 should be subject to affirmative procedure, then unless the
procedure is also changed for orders under section 56, it would not be possible
to combine the two powers in the same instrument. It is not good practice to
combine powers subject to two different procedures in the same instrument.
47. The Committee was content that section 56 powers did not require to be
subject to affirmative procedure, so if section 54 powers were to be subject to
affirmative procedure, either the procedure for section 56 would have to be
amended, or the powers exercised separately. The Committee was convinced
however of the utility of combining the powers and was alive to the practical
difficulties if one instrument was confirmed by Parliament, but not the other.
After consideration, it accepted that the balance of convenience favoured
negative procedure for section 54.
48. The Committee agreed on balance, but with some reluctance, that the
power in section 54 should be subject to negative procedure.
49. The Committee also noted that while Ministers are bound to comply with the
provisions of the Order, and there was no express power to provide
exemptions, there would appear to be nothing in the power which would prevent
it from being drafted so as in effect provide for exemptions from its provisions.
The Executive was asked to clarify its drafting of the power.
50. The Executive observed that the current draft Order does not contain
provisions for exemptions from its provisions. Future orders, or a revised
version of the current Order, could however include such exemptions. The
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Executive considers that it is reasonable that any order could include
exemptions.
51. In the light of the further explanation provided by the Executive, the
Committee is content with the power as drafted.
Section 54(7)(a) – Power to specify the date on which the current
appointment of justices of the peace ceases to have effect
52. The Committee noted that this provision allows Ministers to specify the date on
which JPs’ current appointments will cease and that the precise date on which
JPs’ appointments will cease, has yet to be determined. The Committee asked
the Executive why it has not included a date in the Bill.
53. The Executive, in its response, expanded on its reasons why setting a specific
date for the new appointments at this stage would be inappropriate; and why in
its view the date should be set by order, rather than being included on the face
of the Bill. The Committee is content with the Executive’s response and
that the power is subject to negative procedure.
Section 55 - Conditions of office
54. The Committee noted that subsections (4) and (5) empower Ministers to make
a scheme for the payment of allowances to JPs, and that the scheme will not
take the form of a statutory instrument.
55. The Committee considered it odd that a scheme of this nature should be
determined by Ministers. It also noted that section 17 of the Criminal Procedure
(Scotland) Act 1975 (the section it will replace) contains a similar provision but
in that case the power is exercisable by way of statutory instrument subject to
negative procedure. The Committee asked the Executive why it has chosen not
to provide for this power also to be exercised in the same form.
56. The Executive, in its response, takes the view that in this case the balance is
best struck through allowing Ministers to determine the scheme for the payment
of allowances to JPs. It added that alterations to any such scheme would often
be relatively minor – perhaps to take account of inflation. The proposed
approach would also mean that rates of allowances could be increased without
the requirement for Parliamentary approval.
57. The Committee accepts the Executive’s position and agrees that there is
no need for the scheme to be made by way of statutory instrument and
subject to Parliamentary control.
Section 58(6) – Power to make provision for tribunals for the removal of
Justices of the Peace
58. The Committee noted that this power is subject to negative procedure but that
it replaces a power in the 1975 Act that is subject to affirmative procedure. The
Committee’s initial view was that in this case, the power should be subject to
affirmative procedure. The Executive was asked to provide further justification
of its choice of procedure.
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59. In its response, the Executive takes the view that the provisions included in the
order would be of a largely technical nature. It has however noted the
Committee’s comments, and has agreed that it will give further consideration to
this point. The Committee welcomes the Executive’s commitment to give
further consideration to the procedure to be adopted, and will monitor the
position at Stage 2.
60. The Committee also asked the Executive whether it is proposed to list the
Tribunal in Schedule 1 to the Tribunals and Inquiries Act so that any order
under the power will have the benefit of input from the Scottish Committee of
the Council on Tribunals.
61. In its response, the Executive indicated that Tribunals constituted under section
9A of the 1975 Act are not currently included in Schedule 1 to the Tribunals and
Inquiries Act 1992, and that in most respects the arrangements for tribunals
under this Bill will be very similar to those for tribunals established under that
Act. The Executive did agree however to consider further the question of
whether these tribunals should be included in Schedule 1 to the 1992 Act and
undertook to consult the Scottish Committee of the Council on Tribunals.
62. The Committee welcomes the Executive’s commitment to consider this
point further and to consult with the Scottish Committee on the Council
on Tribunals. It agreed monitor the position at Stage 2.
Section 61(9) – Power to regulate procedure/consultation to be followed in
making appointments of stipendiary magistrates
63. The Committee noted that while Ministers are bound to comply with the order
once it is made, there is nothing in the Bill which requires them to make an
order in the first place. The Committee was uncertain therefore what the effect
would be of the requirement on Ministers to comply with the provisions of such
an order, and asked the Executive to clarify this.
64. The Executive, in its response, confirmed that Ministers intend to use the
order-making power. As is the case with the order-making power at section
54(5), an order drafted under section 61(9) could include exemptions from its
own provisions. The Executive considered it to be reasonable that such an
order could include exemptions. The Committee is content with the
Executive’s response in this regard.
65. The Committee also questioned the power under section 54(5) on the detail of
the appointments process in relation to stipendiary magistrates at section 61(9)
and (10). It noted that the 1975 Act (in relation to JPs in section 9(8A))
prescribes affirmative procedure, and yet the current Bill proposes only negative
procedure. The Executive was asked to clarify why it proposes negative
procedure in this instance.
66. In its response, the Executive indicated that there are no precisely equivalent
powers in the 1975 Act to those set out in section 61(9) and (10), since under
that Act stipendiary magistrates were appointed by local authorities. It does
recognise however that the provisions relating to justices of the peace in section
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9(8A) of the 1975 Act are broadly comparable to those relating to stipendiary
magistrates at section 61(9) and (10).
67. As with section 54(5) of the Bill, the Executive took the view that this power
would be used to set out some quite technical issues relating to procedure and
consultation. In addition, unlike the provision in section 9(8A) of the 1975 Act,
key principles which may be followed in appointing stipendiary magistrates –
such as the involvement of lay people – are set out in the Bill. The Executive
acknowledged the importance of judicial appointments procedures generally,
however, and agreed to give further consideration to this issue.
68. The Committee welcomes the Executive’s commitment to give further
consideration to the procedure and agreed to monitor the position at
Stage 2.
Section 61(12) – power to specify the date on which the current appointment
of stipendiary magistrates ceases to have effect
69. The Committee asked the Executive to clarify whether the day mentioned in
paragraph (b) of subsection (12) is the same day that is mentioned in paragraph
(a). The words “that purpose” in paragraph (b) were considered confusing and
the Committee was unsure whether this is the purpose of paragraph (b) or the
purpose of paragraph (a).
70. The Executive, in its response, explained that the words “that purpose” in
paragraph (b) refer back to the reference to “purpose” in paragraph (a). The day
mentioned in paragraph (b) is therefore the same day as that mentioned in
paragraph (a). The Executive agreed to consider this point further, and bring
forward an amendment if clarification of the provision is considered necessary.
Although this is a relatively minor drafting point, the Committee welcomed
the Executive’s commitment to consider it further and agreed to monitor
the position at Stage 2.
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ANNEX
CORRESPONDENCE BETWEEN THE SUBORDINATE
COMMITTEE AND THE SCOTTISH EXECUTIVE

LEGISLATION

The questions raised by the Committee are repeated below along with the
Executive’s comments in response. For the avoidance of doubt, all references to
“the 1995 Act” are to the Criminal Procedure (Scotland) Act 1995 (c.46) and all
references to “the 1975 Act” are to the District Courts (Scotland) Act 1975 (c.20).
Section 7(2) – Power to make provision In relation to use of electronic
documentation, storage and communication – New Section 305a(2) of the
Criminal Procedure (Scotland) Act 1995
The Committee notes that the terms “electronic complaint” and “electronic
communication” are not defined for the purposes of subsection (2). The Committee
notes that the definitions of the terms in subsections (8) and (9) of new section
305A of the 1995 Act will apply only in relation to that Act, but will not apply to
section 7(2) because that subsection is not inserted into the 1995 Act and is a
free-standing provision. The Committee does not believe that section 70(2)
addresses this problem as it refers to section 307 of the 1995 Act whereas in
terms in question are defined in section 305A. The Executive is asked to
comment.
Executive response
The Executive agrees that the terms “electronic complaint” and “electronic
signature” are not defined for the purposes of subsection (2). Further
consideration will be given to whether the reference to “electronic
complaint” should be explicitly linked to the definition contained in
subsection (8) of new section 305A.
In relation to the definition of “electronic signature” the Executive considers
that an order under subsection (2) could adopt the definition in the
Electronic Communications Act 2000 if this definition is suitable, but could
also modify the definition if necessary. Provision is already made in
subsection (10) of new section 305A for the Scottish Ministers to modify the
definition of “electronic signature” for the purposes of the 1995 Act. A
modified definition may also be required for orders made under section 7(2).
Nevertheless, the Executive will consider whether the terms used in
subsection (2) should refer back to the definitions in subsection (9) of
section 305A.
Section 35(4) – Power to increase maximum term of imprisonment to 12
months
The Committee raises two points on this power. It is not clear to the Committee
why the generic translation in subsection (2) cannot be applied to powers in Acts
as well as to actual penalties. This might avoid problems that would arise should a
power be overlooked. Amending instruments for this type of purpose can often be
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overlooked, particularly as a result of the passage of time. The Executive is asked
to comment.
Executive response
The Executive will give further consideration to whether the generic
translation in subsection (2) should be applied to powers in Acts as well as
to actual penalties.
It was also not clear to the Committee that the definition of “relevant power” in
subsection (6) would be sufficient to cover provisions such as the restriction on the
use of powers conferred by section 2(2) of the European Communities Act 1972
contained in Schedule 2 paragraph 1(1)(d) to that Act. The Executive is asked to
comment.
Executive response
The Executive considers that the definition of “relevant power” would be
sufficient to cover the power to legislate contained in section 2(2) of the
European Communities Act, as restricted by paragraph 1(1)(d) of Schedule 2
to that Act. The Executive’s intention is that section 35(4) of the Bill should
enable Ministers to amend the reference to “three months” in paragraph
1(1)(d) to “twelve months”. If the Parliament has ongoing concerns about the
definition of “relevant power” then the Executive would welcome further
clarification as to the nature of these concerns.
Section 36(1) – Power to amend the maximum length of imprisonment, level
of fine or amount of caution in a JP court in section 796) or (7) of the 1995
Act; and
Section 36(2) – Power to amend the maximum length of imprisonment, level
of fine in a JP court in any enactment other than s7(6) and 7(7) of the
Criminal Procedure (Scotland) Act 1995
The Committee considers that the order-making power in section 36(1) and the
power in section 36(2) are significant and is not clear why these powers are not on
the face of the Bill. The Executive is asked to expand on its thinking for delegating
these powers.
Executive response
Under section 36 of the Bill, Ministers may by order amend the sentencing
powers of JPs. However, any order is subject to a cap, as set out in section
36(3). This ensures that there is some flexibility as to the actual sentencing
level which Ministers decide upon. For example, Ministers could increase
the custodial sentencing powers of the JP court to 3, 4, 5 or 6 months.
If the maximum sentencing powers of the JP court were to be included in
primary legislation, this flexibility would not exist. Instead, Ministers would
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have to take a decision now on what the appropriate sentencing limits of JP
courts in the future might be, and would then have to decide at a subsequent
date whether to commence that section of the Bill.
The Executive holds the view that it would be preferable for Ministers to
retain flexibility on the precise level at which JPs’ sentencing powers are set
at in the future. This will allow future decisions to take into account issues
such as the impact of training and appraisal in the JP courts, and also the
overall levels of summary court business. For this reason, the powers are
delegated rather than included in primary legislation, but are made subject
to the affirmative procedure to ensure that appropriate scrutiny is afforded
to any order introduced under this section. In considering this section of the
Bill itself, the Parliament will no doubt give consideration as to whether a
sentencing maximum of up to 6 months would be appropriate in the JP
courts in future – that upper maximum limit appears in section 36(3) of the
Bill.
Section 39(1)(F) – Power to make provision for fixed penalty discounts –
New Section 302(7a) of the Criminal Procedure (Scotland) Act 1995
The Committee questions whether the use of the word “may” in paragraph (a) of
new subsection (7A), would preclude the order requiring a discount to be applied
in appropriate circumstances. The Executive is asked to clarify the position.
Executive response
The purpose of a discount scheme, if applied, would be to increase the
timeous payment rate for fixed penalties. The Executive accepts that there
could be an argument that the use of the word “may” in paragraph (a) of new
subsection (7A) could suggest that any order which makes provision for
discounting will leave open some form of discretion for the prosecutor as to
whether a discount should be applied or not. Further consideration will be
given to whether an amendment is needed to put beyond doubt the fact that
any order made under subsection (7A) could require a discount to be
applied in appropriate circumstances.
Section 39(2) – Power to prescribe the maximum level of compensation offer
– New Section 302A(8) of The Criminal Procedure (Scotland) Act 1995
The Committee is content that the Executive has made a case for delegating
powers in relation to prescribing the maximum level of a compensation offer.
However, the amount of compensation is a sensitive issue and the Committee
questions why an order made by Ministers under section 302A(8) of the 1995 Act
is subject only to negative procedure. The Executive is asked to clarify why it has
taken this approach, and why it did not consider that affirmative procedure may be
more appropriate.
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Executive response
Although the maximum level of a compensation offer is to be prescribed by
Ministers, the amount cannot exceed level 5 on the standard scale (presently
£5000).
The compensation offer is a new alternative to prosecution, but one which
will be offered by prosecutors, and subsequently enforced, in much the
same way as the existing alternative to prosecution (the “fiscal fine”).
Existing sections 302(7) and (8) of the 1995 Act provides for a scale of fiscal
fines to be set by Ministers by order, subject to negative procedure, with a
maximum limit of level 1 on the standard scale. Presently the maximum
fiscal fine which can be offered is £100, although level 1 is £200. The Bill will
amend the maximum limit to level 2 (£500).
There is therefore precedent for the provision at section 302A(8) – an overall
maximum fixed by statute, with the actual maximum prescribed from time to time
by order subject to negative procedure. It is not understood that in respect of the
fiscal fine this has proved contentious or troublesome. It is also submitted that
there is much to be said for a consistent approach to financial alternatives to
prosecution.
Section 43 – Power to make further provision as to fines enforcement
officers and their functions – New Section 303za(14) of the Criminal
Procedure (Scotland) Act 1995
The Committee notes that the scope of this power is very wide and that there is
very little detail on the face of the Bill as to how the power is to be used. The
Committee asks the Executive for more detail on the proposed contents of any
regulations made under the power; and asks that sample Regulations be made
available to Parliament during the course of the Bill’s passage.
Executive response
New section 303ZA(14) of the 1995 Act relates to the power to prescribe the
kinds of activity that may be performed as part of a work order. The question
asked appears to relate to the power in new section 226A(4), inserted by
section 43 of the Bill.
The power allows Ministers, by regulations made under the affirmative
procedure, to make further provision as to fines enforcement officers (FEOs)
and their functions. The principle of establishing FEOs is contained in the
Bill itself, along with a framework for their operation and powers which, it is
intended, will provide them with the range of powers and responsibilities
necessary to conduct that role effectively. The regulation making power is
required to ensure that any practical difficulties relating to the operation of
the new statutory scheme for FEOs can be resolved (whilst still being
subject to Parliamentary consideration) and to ensure that the range of
functions and responsibilities that the FEO has remain up to date and
appropriate in future.
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Regulations made under this power could, for example, provide more detail
relating to the procedure to be followed in respect of the exercise of any of
the powers to be conferred upon FEOs in new sections 226C to 226G of the
1995 Act. They could also be used to confer new duties and powers on the
FEO if the view is taken in future that further powers would achieve the
policy intention of maximising fine collection whilst minimising the use of
prison as a punishment for default. It is for this reason that the affirmative
procedure has been selected for this power, as it is recognised that any
proposed new duties or powers should be considered by the Parliament.
It will not be possible to provide sample regulations to the Parliament during
the course of the Bill’s passage in respect of this power as it is intended to
ensure that the functions, responsibilities and powers of FEOs can be
refined and developed in the light of their introduction in practice. The
provisions in new sections 226B to 226H of the 1995 Act (to be inserted by
section 43 of the Bill) seek to set out in full the extent of the powers and
functions that FEOs will have when initially introduced. But it may prove
desirable, or even necessary, to make further provision in respect of FEOs in
the light of reviewing their initial phase of operation. The content of any
regulations made under this power would, therefore, be the product of
experience and evaluation.
Section 43 – Power to make detailed provision regulating execution of
relevant diligences by a fines enforcement officer – New Section 226f(6) of
the Criminal Procedure (Scotland) Act 1995
The Committee notes that the power is wide and can modify or extend without
restriction, the types of diligence that can be used. The Committee notes that the
Executive is unable to give any indication of the type of provision that might be
included in the Regulations. The Committee considers that these Regulations
could contain a degree of detail that would be unsuitable for primary legislation.
The Executive is asked to comment; to provide further explanation of why it
considers that negative procedure is appropriate; and whether it can give the
Committee an indication of the types of diligence that might be included in the
Regulations.
Executive response
New section 226F(3) of the 1995 Act (as inserted by section 43 of the Bill)
makes clear that the types of diligence an FEO will be entitled to execute will
be restricted to arrestment of earnings and arrestment of funds standing in
accounts held at any bank, building society or other financial institution. It is
submitted therefore that the power in new section 226F(6) could not be used
to extend the types of diligence that can be used by the FEO.
The purpose of taking the power in new section 226F(6) is to allow detailed
provision as to how FEOs will exercise these powers to be made in
regulations. The Committee will be aware that the law of bankruptcy and
diligence is undergoing a comprehensive review at present, by means of the
Bankruptcy and Diligence Bill. By taking the power to make detailed
15
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regulations in respect of how FEOs will exercise these powers the Executive
can ensure that the procedures to be followed will be fully in accordance
with the provisions of the Bankruptcy and Diligence Bill once it is passed by
the Parliament. Further specification of the matters that may be contained in
the regulations is set out in section 226F(7). Given that the power extends
only to making provision in relation to the two types of diligence set out in
new section 226F(3) the Executive submits that the negative procedure is
appropriate.
Section 50(2) – Power to provide that a JP Court is to be constituted by one
JP only
The Committee questions why the Executive has decided that changes to the JP
bench should be contained in subordinate legislation and not on the face of the
Bill. Given that the policy intention is that change will happen over time in every
area, the Committee wonders whether this should be set out on the face of the Bill.
It takes the view that when the Executive is ready, and new ways of working are in
place, then the provision to commence could be brought into force at that time,
and that this might be preferable to leaving this to be rolled out through
subordinate legislation. In other words the change should be set out in the Bill, but
commenced in stages by a series of commencement orders as was done for the
Title Conditions (Scotland) Bill. The Executive is asked to comment.
Executive response
The Executive has not made a final decision that JP courts definitely will be
constituted by one JP only. The Executive would like to decide whether to
make this change once the impact of other changes to the JP court can be
assessed. For this reason, the Executive does not wish to include the
provision in primary legislation, since it might not be commenced. The
Executive does however wish to retain the flexibility to make this change in
future if a bench of one JP is seen as being preferable to benches of more
than one JP – for example for reasons of ensuring consistency. Any such
change would be made by an order subject to affirmative procedure.
The Committee also notes that there is no indication of how it is intended that the
functions in subsection (5) will be conferred. The Committee assumes that
Ministers will issue directions but questions whether these functions should be
conferred by way of statutory instrument. The Executive is asked to clarify its
intentions in this regard.
Executive response
Ministers’ ability to confer other functions upon clerks of court allows them
to make practice directions. This means that the Scottish Court Service,
acting on behalf of the Scottish Ministers, can set out the additional
responsibilities which will form part of clerks’ job descriptions, in addition to
providing legal advice to the court. Setting out these responsibilities is seen
as a largely administrative process, which does not need to be subject to
Parliamentary scrutiny. By contrast, the requirement that a legally qualified
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clerk should act as the legal adviser in each JP court (except for those
presided over by a stipendiary magistrate) is seen as being an essential
element in the lay justice system, which needs to be set out in legislation.
Section 51(4) – Power to repeal provisions of the District Courts (Scotland)
Act 1975
The Committee notes that the delegated powers in this provision are very wide
and largely consequential on other provisions in the Bill. However, the Committee
considers that the policy might be not be wholly covered by the ancillary powers
conferred by section 69 and that an express provision is necessary.
The Committee considers that the power could be subject to negative procedure if
the Bill was amended to make clearer the purpose of the provision which is
described in the DPM. If the Executive is not minded to make the purpose clear in
this way, the Committee considers that affirmative procedure would be more
appropriate. The Executive is asked to comment.
Section 51(5) – Power to apply enactments relating to JP Courts to
remaining District Courts
The Committee notes that this power is subject to negative procedure. However, in
the absence of any restrictions on the use of the powers in the Bill, and in light of
the fact that powers will be used to modify the application of primary legislation,
the Committee asks whether the Executive could restrict the powers in the Bill. If
not, the Committee considers that affirmative procedure would be more
appropriate. The Executive is asked to comment.
Section 51(6) – Power to modify enactments for the purpose of the
continued operation of remaining District Courts; and
Section 51(7) – Power to make provision relating to the jurisdiction and
powers of remaining District Courts
The Committee notes the importance of the powers in these subsections, and
raises the same point in relation to both as it does on the power in subsection (5).
The Executive is asked to comment.
Executive response
The regulation making powers in sections 51(4) to 51(7) are provided to
ensure that an appropriate statutory framework can be maintained for the
operation of both JP courts and District Courts during the transitional period
when some District Courts will have been replaced by JP Courts in those
Sheriffdoms that have been subject to court unification, but others will
continue to operate. It is the Executive’s intention to repeal the District
Courts (Scotland) Act 1975 in its entirety once the court unification process
is complete – it will be replaced by the provisions of this Bill. However,
during the transitional period it will be necessary for the 1975 Act to
continue to apply in the areas where unification has not taken place. It may
17
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also prove necessary to make changes to the 1975 or 1995 Acts in order to
ensure consistent provision of court services across the mixed economy of
district and JP courts that will exist as the transition is under way.
These provisions will be entirely transitional in nature and will cease to have
effect at such point as court unification is completed and the organisational
and procedural arrangements are dictated in full by the new provisions
introduced in this Bill and under the 1995 Act more generally. As such these
powers are directly associated with facilitating the disestablishment of all
district courts, with the effect that, at the end of the transitional period, the
district courts (taken as a whole) cease to exist (see section 51(2) of the Bill).
The Executive will, however, give further consideration to whether the
limited purpose of the order making powers that appear in this provision
require to be set out in the Bill.
It should be noted that, as the process of court unification will be phased in
across Scotland on a Sheriffdom by Sheriffdom basis it is likely that the
powers conferred under sections 51(4) to (7) will be used on a number of
occasions – possibly making identical provision in respect of a different
area as the process of phasing progresses. In order to make best use of
Parliamentary time it is submitted that the negative procedure would be
appropriate in these circumstances.
Section 54(5) – Power to regulate procedure and consultation to be followed
in certain appointment processes for Justices of the Peace
It is not clear from the DPM whether Ministers intend to exercise the power
conferred by this section, and the Committee notes that there is no obligation upon
them to do so. The Committee seeks clarification of the Executive’s intentions in
this respect.
Executive response
The Executive does intend to exercise the power conferred by this section. A
draft order has been sent to the Justice 1 Committee, and is attached with
this response.
The Committee notes that while Ministers are bound to comply with the provisions
of the order, there would appear to be nothing in the power which would prevent
the order from containing its own provisions for exemptions from its provisions.
The Executive is asked to clarify its drafting of the power.
Executive response
The Committee will note that the current draft order does not contain
provisions for exemptions from its provisions. Future orders, or a revised
version of the current order, could however include such exemptions. The
Executive thinks that it is reasonable that any order could include
exemptions. For example, it might make sense to waive the requirement to
publicly advertise for lay vacancies to Justice of the Peace Advisory
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Committees, if public advertisements had been placed for lay vacancies to
the same Committee less than three months beforehand, and an adequate
shortlist of candidates had been identified from that previous campaign.
The Committee also notes that the existing power in section 9(8A) of the District
Courts (Scotland) Act 1975, as inserted by the Bail, Judicial Appointments etc.
(Scotland) Act 2000 is exercisable by affirmative rather than negative instrument.
The Committee therefore asks the Executive to explain why the power in section
54(5) of the Bill is not also subject to affirmative procedure.
Executive response
The Executive took the view that this power would be used to set out some
quite technical issues relating to procedure and consultation. For example,
the Bill itself makes it clear at section 54(6) that lay people may be involved
in the recruitment of justices of the peace (no equivalent principle is set out
in the comparable provision under section 9(8A) of the 1975 Act) and the
Committee will note that the draft of the Order to be made under this power
sets out in more detail the nature of that lay involvement. However, the
Executive acknowledges the importance of judicial appointments
procedures generally and will give further consideration to this issue.
Section 54(7)(a) – Power to specify the date on which the current
appointment of Justices of the Peace ceases to have effect
The Committee notes that this provision allows Ministers to specify the date on
which JPs’ current appointments will cease and that the precise date on which
JPs’ appointments will cease, has yet to be determined.
In order to allow the Committee to consider whether negative procedure is
appropriate, the Committee asks the Executive why it has not included a date in
the Bill.
Executive response
Under section 55(2) of the Bill, the appointment of justices of the peace will
be made subject to conditions relating to training, appraisal, and JPs’
availability for court business. It will therefore be necessary, when JPs’ new
appointments begin, for the basis of a programme of training and appraisal
to have been established, and for sheriffs principal to have been able to
make an accurate assessment of an appropriate minimum sitting
requirement for JPs within the sheriffdom. It was therefore considered that
setting a specific date for the new appointments at this stage would be
inappropriate. This is the reason why the date can be set by order, rather
than being included on the face of the Bill.
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Section 55 - Conditions of Office
Although not covered in the DPM, the Committee notes that subsections (4) and
(5) empower Ministers to make a scheme for the payment of allowances to JPs.
This scheme will not take the form of a statutory instrument.
The Committee considers it odd that a scheme of this nature should be
determined by Ministers. It also noted that section 17 of the 1975 Act contains a
similar provision but in that case the power (except in so far as relating to rates of
allowances) is exercisable by way of statutory instrument subject to negative
procedure. The Committee asks the Executive why it has chosen not to provide for
this power also to be exercised in the form of a negative statutory instrument.
Executive response
There is always a balance to be struck in administering such schemes
between the need for due scrutiny, and the desirability of administrative
simplicity. The Executive takes the view that in this case that balance is best
struck through allowing Ministers to determine the scheme for the payment
of allowances to JPs. Alterations to any such scheme would often be
relatively minor – perhaps to take account of inflation. The proposed
approach means that rates of allowances – for example mileage or loss of
earnings allowances – could if necessary be increased without the
requirement for Parliamentary approval.
Section 58(6) – Power to make provision for Tribunals for the removal of
Justices of the Peace
The Committee notes that the power is subject to negative procedure but that it
replaces a power in the 1975 Act that is subject to affirmative procedure. The
Committee’s initial view is that in this case, the power should be subject to
affirmative procedure. The Executive is asked to provide further justification of its
choice of procedure.
Executive response
The Executive’s view is that the provisions included in the order would be of
a largely technical nature – the Bill itself sets out such matters as the
composition of the tribunal. The Executive has however noted the
Committee’s initial view, and will give further consideration to this point.
The Committee also seeks clarification of the Executive’s intentions with regard to
whether it is proposed to list the Tribunal in Schedule 1 to the Tribunals and
Inquiries Act so that any order under the power will have the benefit of input from
the Scottish Committee of the Council on Tribunals. The Executive is asked for
clarification.
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Executive response
Tribunals constituted under section 9A of the 1975 Act are not currently
included in Schedule 1 of the Tribunals and Inquiries Act 1992 (the 1992
Act). In most respects, the arrangements for tribunals under this Bill will be
very similar to those for tribunals established under the 1975 Act. The
Executive will however consider further the question of whether these
tribunals should be included in Schedule 1 of the 1992 Act. It will consult the
Scottish Committee of the Council on Tribunals on this issue.
Section 61(9) – Power to regulate procedure/consultation to be followed in
making appointments of stipendiary magistrates
The Committee was puzzled by the drafting of this provision. While Ministers are
bound to comply with the order once it is made, the Committee notes that there is
nothing in the Bill which requires them to make an order in the first place. Also, the
power appears to be sufficiently wide to allow for the inclusion of exemptions from
its provisions. The Committee was uncertain therefore what the effect would be of
the requirement on Ministers to comply with the provisions of such an order. The
Executive is asked to clarify the effect of the requirement on Ministers.
Executive response
Ministers intend to use the order-making power in section 61(9). As is the
case with the order-making power at section 54(5) an order drafted under
section 61(9) could include exemptions from its own provisions. As already
mentioned in respect of the power under section 54(5) the Executive
considers it to be reasonable that such an order could include exemptions.
The Committee also questions the detail of the appointments process in relation to
JPs. It notes that the equivalent power in the 1975 Act (in section 9(8A))
prescribes affirmative procedure, and yet the current Bill proposes only negative
procedure. The Executive is asked to clarify why it proposes negative procedure in
this instance.
Executive response
It is assumed that this question refers to the provisions relating to
stipendiary magistrates at section 61(9) and (10), since similar questions
relating to JPs are set out in paragraph 19 of the Committee’s letter. There
are no precisely equivalent powers to those set out in section 61(9) and (10)
in the 1975 Act, since under that Act stipendiary magistrates were appointed
by local authorities (see section 5 of the 1975 Act). We do however
recognise that the provisions relating to justices of the peace in section
9(8A) of the 1975 Act are broadly comparable to those relating to stipendiary
magistrates at section 61(9) and (10) of the Bill.
As with section 54(5) of the Bill, the Executive took the view that this power
would be used to set out some quite technical issues relating to procedure
and consultation. In addition, unlike the provision in section 9(8A) of the
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1975 Act, key principles which may be followed in appointing stipendiary
magistrates – such as the involvement of lay people – are set out in the Bill.
The Executive acknowledges the importance of judicial appointments
procedures generally, however, and will give further consideration to this
issue.
Section 61(12) – Power to specify the date on which the current appointment
of stipendiary magistrates ceases to have effect
The Committee was unclear whether the day mentioned in paragraph (b) of
subsection (12) is the same day that is mentioned in paragraph (a). The words
“that purpose” in paragraph (b) were considered confusing and the Committee was
unsure whether this is the purpose of paragraph (b) or the purpose of paragraph
(a). The Executive is asked for clarification.
Executive response
The words “that purpose” in paragraph (b) refer back to the reference to
“purpose” in paragraph (a). The day mentioned in paragraph (b) is therefore
the same day as that mentioned in paragraph (a). The Executive will however
consider this point further, and bring forward an amendment if clarification
of the provision is considered necessary.
I hope these comments are helpful in assisting the Committee’s scrutiny of the
Delegated Powers Memorandum. Please do not hesitate to get back in touch if
you have any further queries.
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SCOTTISH STATUTORY INSTRUMENTS

2007 No.
CRIMINAL LAW
The Justices of the Peace (Scotland) Order 2007
Made

-

-

-

-

2007

Laid before the Scottish Parliament - -

2007

Coming into force -

2007

-

The Scottish Ministers, in exercise of the powers conferred by sections 54(5) and (6), 56 and 68(2) of
the Criminal Proceedings etc. (Reform) (Scotland) Act 2006 and all other powers enabling them in that
behalf, and with the approval of the Lord President, hereby make the following Order:
Citation and commencement
1. This Order may be cited as the Justices of the Peace (Scotland) Order 2007 and shall come into
force on
2007.
Interpretation
2. In this Order—
“the Act” means the Criminal Proceedings etc. (Reform) (Scotland) Act 2006;
“appointed member” means a member of a JPAC appointed by the sheriff principal;
“the Board” means the body known as the Judicial Appointments Board for Scotland which
provides advice to the Scottish Ministers concerning judicial appointments;
“JAC” means a Justices’ Appraisal Committee established in accordance with this Order;
“JPAC” means a Justice of the Peace Advisory Committee established in accordance with this
Order;
“JTC” means a Justices’ Training Committee established in accordance with this Order.
Appointment of JPs
3.—(1) Subject to paragraph (2), the Scottish Ministers may appoint a person as a JP for a sheriffdom
only if that person has been recommended for appointment by the JPAC for that sheriffdom.
(2) Paragraph (1) does not apply to—
(a) an appointment under section 54(7)(b) of the Act; or
(b) a reappointment under section 57(2) of the Act.
(3) In making decisions as to which persons to recommend for appointment as JPs, a JPAC—
(a) shall act in accordance with procedures approved by the Board;
(b) may have regard to recommendations submitted to it by other persons.
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(4) A JPAC may not recommend a person for appointment as a JP unless that person has undertaken a
course of training approved for the purposes of this paragraph by the Lord President.
Formation of a JPAC
4.—(1) There shall be a JPAC for each sheriffdom.
(2) The sheriff principal of the sheriffdom shall be the convener of that sheriffdom’s JPAC and shall
appoint the other members of it.
Appointments to JPAC
5.—(1) The sheriff principal shall from time to time make appointments so that, in addition to the
sheriff principal, there are no less than seven, and no more than ten, members of the JPAC.
(2) In making appointments under paragraph (1), the sheriff principal shall ensure that—
(a) the number of appointed members of the JPAC who are JPs is equal to, or greater than, the
number of such members who are not JPs; and
(b) at least 3 appointed members of the JPAC are persons who are not—
(i) a JP;
(ii) the holder of any other judicial office;
(iii) a solicitor; or
(iv) an advocate.
(3) The sheriff principal may not appoint a sheriff to be a member of the JPAC whilst another sheriff
is such a member.
(4) No person may be appointed as a member of a JPAC if that person is—
(a) a Member of Parliament;
(b) a Member of the Scottish Parliament; or
(c) a local authority councillor,
and a person shall cease to be a member of a JPAC on becoming a person described in sub-paragraph
(a), (b) or (c).
JPAC – terms of appointment
6.—(1) Subject to paragraph (2), every appointed member of a JPAC shall be appointed for a term of
5 years and, on the expiry of that term, may be re-appointed for one further term of 5 years only.
(2) An appointed member of a JPAC shall cease to act as such on attaining 70 years of age.
Appointments to JPAC – procedure
7.—(1) No person may be appointed as a member of a JPAC without having been interviewed by a
panel comprising—
(a) the convener of that JPAC, or a sheriff having jurisdiction in the relevant area nominated by the
convener; and
(b) two JPs for the relevant area, each of whom has been a JP for 5 years.
(2) In sub-paragraphs (a) and (b) of paragraph (1), the “relevant area” is the sheriffdom in respect of
which the JPAC is formed except that, in the case of an interview under paragraph (1) held prior to [
], the “relevant area” in sub-paragraph (b) of that paragraph is a commission area any part of which falls
within that sheriffdom.
(3) In making appointments to the JPAC, the sheriff principal—
(a) shall bring the existence of a vacancy to the attention of—
(i) all JPs appointed for the sheriffdom; or
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(ii) in the case of a vacancy arising before [
area any part of which falls within the sheriffdom,

], all JPs appointed for a commission

if the vacancy is one which the sheriff principal intends should be filled by a JP; and
(b) shall arrange for the existence of a vacancy to be advertised in a newspaper circulating in the
sheriffdom if the vacancy is one which the sheriff principal intends should be filled by a person
who is not the holder of a judicial office.
Formation of a JTC
8.—(1) There shall be a JTC for each sheriffdom.
(2) The members of a JTC shall be—
(a) the members of the JAC for the sheriffdom in question;
(b) a sheriff having jurisdiction in the sheriffdom nominated by the sheriff principal of that
sheriffdom;
(c) a person nominated by the Scottish Ministers who is—
(i) under section 50 of the Act the clerk of a JP court within the sheriffdom; or
(ii) so long as that section is not in force in the sheriffdom, the clerk of a district court within
that sheriffdom under section 7 of the District Courts (Scotland) Act 1975.
(3) The person referred to in sub-paragraph (c) of paragraph (2) is to act as legal adviser to the JTC.
(4) In respect of each JTC, the Scottish Ministers are to appoint a person who will be entitled to attend
meetings of that JTC but will not be a member of it.
Functions of a JTC
9.—(1) The JTC for a sheriffdom shall—
(a) consider the training needs of the JPs in that sheriffdom; and
(b) no later than the end of February each year, provide to the Lord President and the sheriff
principal of that sheriffdom a training plan for the period of the following April to March.
(2) The training plan shall include information as to—
(a) the proposed types of training;
(b) the number of JPs who are to receive training;
(c) the place or places where the training is likely to be provided; and
(d) the proposed dates of the training.
(3) No later than 30th September each year, the JTC for a sheriffdom shall provide to the Lord
President and the sheriff principal of that sheriffdom an annual report on training which was undertaken
in the preceding April to March.
(4) The annual report shall include information as to—
(a) the types of training which have taken place in that period;
(b) evaluating the training which has taken place;
(c) the cost of the training;
(d) the number of JPs who attended the training; and
(e) any substantial respects in which the training which has taken place has differed from the
training which was proposed in the training plan for that period.
Training requirement – existing JPs
10.—(1) The requirement in paragraph (2) applies in the case of a JP who ceases to hold office as
described in section 54(7)(a) of the Act and who is appointed as a JP for a sheriffdom.
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(2) Within 2 years of starting to act as a JP for a sheriffdom, the JP shall undertake a training course
of a type approved for the purposes of this paragraph by the Lord President.
(3) The requirement specified in paragraph (2) shall not apply in the case of a JP who—
(a) has, prior to starting to act as a JP for a sheriffdom, undertaken a training course such as is
described in that paragraph; or
(b) is aged 67 or over on starting to act as a JP for a sheriffdom.
Training requirement
11.—(1) Every JP shall, during each term of appointment, undertake at least such minimum period of
approved training as is set down from time to time by the Lord President.
(2) In paragraph (1), “approved training” is training of a type approved for the purposes of this article
by the Lord President.
Formation of a JAC
12.—(1) There shall be a JAC for each sheriffdom.
(2) A JAC shall have six members who shall be appointed by a vote of all JPs for the sheriffdom.
(3) A person may be appointed as a member of a JAC for a sheriffdom only if that person is a JP for
that sheriffdom.
(4) A person shall cease to be a member of a JAC for a sheriffdom when that person is no longer a JP
for that sheriffdom.
JAC – terms of appointment
13.—(1) Paragraphs (2) and (3) apply as regards the terms of appointment of the first members of a
JAC following its establishment.
(2) 2 members shall hold office for a term of 1 year, 2 members for a term of 2 years, and the
remaining 2 members for a term of 3 years.
(3) The members of a JAC shall decide which members are to serve for which terms referred to in
paragraph (2) and, if they are unable to agree, the length of their terms shall be determined by lot.
(4) Except as provided for in paragraphs (1) and (2), every member of a JAC shall be appointed for a
term of 3 years.
JAC – procedures
14.—(1) A JAC meeting shall be quorate if there are 3 members at the meeting.
(2) A JAC may arrange for any of its functions to be carried out by a sub-committee appointed by it.
(3) A person may not be appointed by a JAC of a sheriffdom to be a member of one of that JAC’s
sub-committees unless that person is a JP for that sheriffdom.
Appraisal of JPs
15.—(1) Every JAC shall establish a scheme to appraise the performance on the bench of JPs.
(2) The JAC shall select JPs to conduct appraisals (“the appraising justices”) and it may also arrange
for a JP for another sheriffdom to conduct appraisals.
(3) The JAC shall determine the intervals at which justices are to be appraised.
(4) The JAC shall establish a procedure for conducting appraisals, which shall include the following
elements—
(a) the notification that will be given to the justice to be appraised (“the appraised justice”);
(b) a procedure for the appraising justice to record his assessment and for notifying the appraised
justice and the JAC of that assessment;


354

26

Justice 1 Committee, 10th Report, 2006 (Session 2) – ANNEXE A
(c) a procedure for enabling the appraised justice to discuss the assessment with the appraising
justice and a procedure enabling the appraised justice to challenge the assessment to a person
other than the appraising justice;
(d) a procedure for the appraising justice to notify the convener of the JAC of any action required
following the appraisal; and
(e) the time limits for these procedures.
(5) The JAC shall publish its scheme to the JPs.

St. Andrew’s House,
Edinburgh

A member of the Scottish Executive
2007
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Finance Committee
Report on the Financial Memorandum of the Criminal Proceedings etc.
(Reform) (Scotland) Bill
The Committee reports to the Justice 1 Committee as follows—
Introduction
1. Under Standing Orders, Rule 9.6, the lead committee in relation to a bill must
consider and report on the bill's financial memorandum at stage 1. In doing so,
it is obliged to take account of any views submitted to it by the Finance
Committee.
2. This report sets out the views of the Finance Committee on the Financial
Memorandum of the Criminal Proceedings etc. (Reform) (Scotland) Bill, for
which the Justice 1 Committee has been designated by the Parliamentary
Bureau as the lead committee at Stage 1.
3. The Committee agreed to adopt level 2 scrutiny in considering the Bill, which
involved seeking written evidence from organisations financially affected by the
Bill, then taking oral evidence from the Executive Bill Team.
4. The Committee took evidence from the Bill team on 18 April, which can be
viewed by clicking here.
5. The Committee received submissions from the Association of Chief of Police
Officers in Scotland (ACPOS), COSLA, Crown Office and Procurator Fiscal
Service (COPFS), Inspectorate of Prosecution in Scotland, Scottish Court
Service (SCS), Scottish Legal Aid Board, and Scottish Prison Service (SPS).
This evidence is set out in the Annex to this report, along with the
supplementary evidence submitted to the Committee from the Scottish
Executive Justice Department.
6. The Committee would like to express its thanks to all those who submitted their
views.
Objectives and the Financial Memorandum
7. The Bill seeks to reform the summary justice system to improve its efficiency.
The Bill will also make changes to the current system of bail and remand, and
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transfers the running of district courts from local authorities to the Scottish Court
Service.
8. The Scottish Executive provided the Committee with updated figures in relation
to the savings to local authorities, and the costs of pension liabilities. These
revised figures are used in this report.
9. The Bill’s costs are summarised as follows:
Area of Bill
Bail and Remand
Changes to
Criminal
Procedure
Alternatives to
prosecution
Court Unification
Appointment of
Justice of the
Peace
Fine and Penalty
Administration

Organisation
COPFS
SCS
COPFS
SCS
SLAB
Scottish
Executive
Scottish
Executive
and
SCS
Local Authorities
Scottish
Executive
and
SCS
SCS
Scottish
Executive

Costs
£0.3m
£1.34m

Savings
£1.65m
£0.28m
£0.2m

£0.8m
£15.2m
£1.68m
£1m
£2.46m
£1.3m per annum

Summary of Evidence
10. The Committee is grateful to the Scottish Executive for the level of detailed
information provided in the Financial Memorandum. The Committee did not find
any major areas of concern within the Financial Memorandum, however there
were some issues raised in submissions.
11. As the running of district courts will be transferred from local authorities to the
Scottish Court Service, the Financial Memorandum stated that there would be a
reduction in the Revenue Support Grant (RSG) given to local authorities for
administration of the district courts. The local authorities would however retain
£1.29 million of the RSG. The Scottish Executive notified the Committee that
this figure has since been updated, following their negotiations with COSLA.
The amount to be retained by local authorities will be equivalent to the national
allocation to district courts in Grant Aided Expenditure (GAE). The revised
amount will be £1.68 million. The Executive explained they felt that this was a
fair settlement, as some local authorities had invested in district courts above
the GAE threshold, and the previous figure would have penalised them for this
investment. The Executive also explained that these savings to local authorities
will be for local authorities to spend as they wish, and that while all other

29


357

Justice 1 Committee, 10th Report, 2006 (Session 2) – ANNEXE B
savings arising from the Bill will be included as part of the Efficient Government
initiative, these local authority savings will not fall into this category.
12. The Executive also confirmed that they have been able to quantify the pension
liability when the Scottish Court Service takes responsibility for district courts.
The Executive estimate this to be £5m throughout Scotland, which will be
spread over several years. They believe that they will meet these costs for the
first transfer in 2007-08, which is the only one to fall within that Spending
Review period.
13. In their evidence to the Committee, COSLA highlighted its concerns regarding
the potential roll-out of work orders as alternative forms of prosecution. COSLA
wanted confirmation that while the Financial Memorandum states funding will be
provided to local authorities during the pilot, this will also apply should this be
implemented across Scotland. The Executive said that while they can give no
firm guarantee as the next Spending Review will not take place until 2007, they
anticipate that local authorities’ costs can be absorbed within central Criminal
Justice budgets.
14. ACPOS raised concerns that there will be training cost implications for the
police, to implement areas relating to penalty and fine enforcement, bail and
remand. Executive officials stated in their evidence that this will depend on the
outcome of the Lord Advocates guidance, but they envisage that training can be
assimilated into the current police training programme. In addition, the officials
highlighted that the new provisions under the Bill will be phased in after
discussions with the police.
Conclusion
15. The Committee is grateful for the additional information supplied by the
Executive in relation to pension liabilities, and welcomes the Scottish
Executive’s agreement with COSLA on the amount of RSG to be retained by
local authorities during court unification. The Committee appreciates that this
issue was resolved prior to its scrutiny of the Bill. The Committee welcomes the
level of detail and explanation of costs in the Financial Memorandum and notes
that submissions received were mostly content with the assumptions made.
Therefore the Committee recommends to the Justice 1 Committee that the
Financial Memorandum is adequate.
SUBMISSION FROM THE SCOTTISH EXECUTIVE JUSTICE DEPARTMENT
On 27 February the Criminal Proceedings etc. (Reform) (Scotland) Bill (the Bill)
was introduced into the Scottish Parliament. The Bill was accompanied by a
Financial Memorandum, which outlined the estimated financial implications of the
measures contained in the Bill.
We have received your letter of 29 March inviting the Scottish Executive to give
evidence to the Finance Committee about the Financial Memorandum on Tuesday
18 April. I can confirm that Noel Rehfisch, Richard Wilkins and I will all attend the
Finance Committee meeting on that day. I would like to make a short opening
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statement at the start of the Committee meeting, which I am sending to you with
this letter.
Before the Committee meeting takes place, I thought that it would be helpful to
provide you with further information about costs relating to the Bill. In particular,
since the Financial Memorandum was finalised during February 2006, some
additional information has become available about the financial implications of the
Scottish Court Service assuming responsibility from local authorities for the
management of the district courts. This additional information relates to two
aspects of the court unification process – the pensions liability which the Scottish
Court Service will assume as it takes responsibility for the terms and conditions of
employment for district court staff, and the adjustment to the Revenue Support
Grant which will be made in order to allow for the fact that the cost of running the
district courts will in future be met by the Scottish Court Service rather than by
local authorities.
Pensions Liability
The Scottish Court Service will probably need to meet a shortfall in pension funds
when it transfers local authority staff from the Local Government Pension Scheme
(LGPS) to the Principal Civil Service Pension Scheme (PCSPS). The shortfall
would come about as a result of pre-existing deficits within the local authority
schemes (from which staff may transfer when they move from local authority
employment to the Scottish Court Service). The policy of court unification will not
in itself create any new liability or shortfall in pension funding – rather the transfer
of staff from one pension scheme to another creates an obligation to make good
any deficit that exists in the LGPS at that time, in respect of those staff transferring
to the PCSPS.
A similar exercise in the unification of court administration has recently been
completed in England and Wales. In that context the shortfall that was taken on
by Her Majesty’s Court Service amounted to approximately £31,250 for each
member of staff.
There are however grounds for believing that the average cost of transferring an
employee from a Local Government Pension scheme to the Principal Civil Service
Pension Scheme will be lower in Scotland. The advice that we have from the
Government Actuary’s Department suggests that Scottish LGPS funds are
currently in better health than English and Welsh pension funds were at the time of
court unification in England and Wales. In addition, calculations from the
Government Actuary Department point to a total pensions shortfall of £25,000 per
employee, based on an approximate average salary for employees of £21-22k
each year and the estimated average length of service for those employees (10
years). The figure for Lothian and Borders may be even lower than this, since the
average salary of local authority district court employees in this sheriffdom is £1819k, rather than £21-22k. The Government Actuary Department therefore
suggests that the pensions shortfall in Lothian and Borders might be up to £1.0m.
Such a shortfall could be covered from within the existing provision that has been
made for court unification in 2007-08, as is made clear in paragraph 437 of the
Financial Memorandum.
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The total pensions shortfall for the Scottish Court Service as a whole – including
Lothian and Borders - could be in the region of £5m. This figure is based on an
estimate of £25,000 per employee, with 200 employees transferring from local
authorities to the Scottish Court Service. This liability would be incurred over a
number of years, as court unification proceeds on a sheriffdom by sheriffdom
basis. The pensions liability for each sheriffdom will need to be met during the
financial year when that sheriffdom comes under the management of the Scottish
Court Service. Provision will therefore need to be made for the potential shortfall
in the financial years after 2007-08. This will be taken into account as part of the
2007 Spending Review.
It is not possible to provide more precise estimates of costs in each sheriffdom in
the immediate future, since the size of the pensions shortfall in each sheriffdom
will depend on a number of factors, some of which will not be known until after the
time of unification. These include specific personal information on those members
of staff who are transferring; the number of those staff who choose to transfer their
previously accrued benefits from the LGPS to the PCSPS; and the “health” of the
LGPS funds at the point of transfer. The figure of £5m, however, is the best
working estimate that we can provide at this time.
Adjustment to Revenue Support Grant
When responsibility for managing the district courts transfers from local authorities
to the Scottish Court Service, the cost of running those courts will also transfer.
We have therefore been in discussions with COSLA about the adjustment to
Revenue Support Grant which would be appropriate in order to reflect this transfer
of costs. Paragraph 449 of the Financial Memorandum explains the suggested
approach that we outlined to COSLA when we began discussions on this issue. As
you will be aware, we originally adopted the position that 80% of the cost of
running the district courts (£5.18m) should be transferred from RSG to central
government.
Since the Financial Memorandum was published, however, we have reached
agreement with COSLA that we will transfer only the current Grant Aided
Expenditure (GAE) allocation for district courts out of local authorities’ revenue
support grant. GAE for district courts in 2007-08 totals £4.79m, which means that
the annual expenditure to be transferred from local government to central
government will be £0.39m less than was stated in the Financial Memorandum to
the Bill. This does not affect the total cost of running the district courts; however it
means that a larger share of that cost will be met from central government
resources, rather than a transfer from revenue support grant. This transfer will take
place over a number of years, as court unification is phased in across the country.
The agreement that has been reached with CoSLA affects the total costs of court
unification which are set out in the summary table at paragraph 384 of the
Financial Memorandum. Once court unification has been completed, the recurring
costs of running the District Courts will require extra expenditure from the
Executive of £1.86m each year, rather than £1.47m as was originally stated. Local
authorities, on the other hand, will be left with £1.68m each year which they
currently spend on running the district courts, rather than £1.29m.
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I hope that you find this information helpful. If you have any questions about the
contents of this letter then you are of course, very welcome to contact me. I look
forward to seeing you at the Finance Committee meeting on Tuesday 18 April.
With best wishes.
Yours sincerely,
Wilma Dickson
SUBMISSION FROM THE ASSOCIATION OF CHIEF OF POLICE OFFICERS IN
SCOTLAND
I refer to your correspondence dated 8 March 2006 in connection with the above
subject, which has been considered by members of the Finance Management
Business Area, and can now offer the following by way of comment.
Members welcome the Bill and recognise that whilst there will undoubtedly be
savings these are more likely to be in terms of efficiency rather than costs. It is
important to stress that there may in fact be increased costs associated with
putting in place systems to maximise the potential efficiency gains and members
are keen to ensure this factor is noted.
It is also essential that the proposed changes are introduced in a measured
fashion to ensure that the currently capacity of criminal justice organisations is not
overwhelmed. The various parts of the Bill on which comment has been made are
outlined below.
PART 1 - BAIL
The Scottish Police Service recognises the part it has to play in supplying the
relevant information to the prosecutor to ensure the court is aware of all relevant
factors to inform any bail decision. Whilst the proposals on bail are welcomed it is
necessary to emphasise that this may impact on the police service in many ways.
Initially police officers will communicate the relevant information via the Standard
Prosecution Report (SPR) and thereafter through its updated replacement, the
Standard Prosecution Report 2 (SPR2). Although it is recognised that the full
implications of the proposals are unknown, it is realistic to expect that there will be
training implications to ensure that staff are properly equipped to deliver this
enhanced bail information on the SPR, and subsequently SPR2. Members would
appreciate further detailed information than is presently given relative to this
section.
PART 2 - UNDERTAKINGS
The ability of officers to release an offender from the locus on an undertaking
without removing him or her to a police office is a new way in which to cite an
accused to attend court. Work is already underway to increase the number of
accused persons liberated from custody on an undertaking to attend court. There
will however, have to be some form of technical court programming available to all
criminal justice partners to avoid potential confusion, or current systems becoming
overwhelmed. Members welcome the proposal however the mechanics of how
this will be delivered are awaited with interest. It is anticipated that there will be
33
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significant training implications for the Scottish Police Service in relation to this,
and therefore associated costs.
Costs in relation to the relevant I.T. and equipment necessary to facilitate the
proposals are also envisaged however it is impossible to be prescriptive in terms
of the exact costs involved. There will undoubtedly be both initial and ongoing
financial outlay for the Scottish Police Service which must be taken into account.
Members appreciate that the forthcoming Lord Advocates Guidelines on Bail will
provide guidance and direction and will therefore allow proper scoping in relation
to costs to be undertaken.
PART 3 - PENALTIES
The procedures introduced at Subsection (1)(e), which amend the maximum level
of a conditional offer, are significant. The personal circumstances of an offender,
and in particular his or her means, will assume a critical importance in offering an
appropriate fine tariff. Members are aware that the onus will fall on police officers
to obtain this information. In this regard, the same provisions documented in the
section relating to bail apply, in that this information will require to be put before
the court in far more detail than at present. This will incur a cost.
Fines Enforcement Officers
It is acknowledged that the provisions of this section will benefit the Scottish Police
Service, given the often overwhelming number of Means Enquiry Warrants that
forces have to deal with. It would perhaps be wrong however, to suggest that this
will lead to cost savings given that a substantial number of such warrants, albeit
reduced from current levels, will still require to be dealt with by the police. In
effect, this proposal has been recognised by members to be one of efficiency
savings rather than costs.
There is the likelihood of increased costs being incurred through charting the
effects and impact of the reforms, in particular through seeking to quantify financial
or efficiency savings.
I trust that the foregoing is of assistance to you.
Yours sincerely
Chief Constable
(Hon. Secretary)
SUBMISSION FROM COSLA
Introduction
1.
COSLA welcomes the opportunity to submit written evidence on this Bill to
the Finance Committee.
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COSLA’s Position on the Bill
2.
COSLA is supportive of the broad direction of the Bill and accepts the
phased transfer of the courts to the Scottish Court Service from local
authorities. In addition, we are committed to working with the Scottish Court
Service (SCS) to ensure that the merger process proceeds with the minimum
of disruption to council employees and local government more widely.
Key Issues for COSLA
3.
The key financial issues for local government are set out below, and
include:
x Transfer of Financial Resources
x Transfer of Assets
x Safety Camera Partnership
x Introduction of Alternative Forms to Prosecution
Transfer of Resources
4.
One of the key issues for COSLA relating to the provisions of the Bill is the
appropriate amount of funding to be transferred from local authorities to the
Scottish Court Service and the principles under which such a transfer will be
made. The Financial Memorandum recommends for the transfer of funding
from Local Authorities to the Scottish Court Service to be at the level of 80%
of Local Authorities net expenditure as assessed in a previous Joint Working
Group Report. COSLA is of the view that any transfer or distribution of
resources should be undertaken on the basis of Grant Aided Expenditure
(GAE) as this is an estimate provided by the Scottish Executive as to how
much it considers local authorities require to spend in order to provide a
“standard” level of service. As a result of successful lobbying, COSLA is
pleased to report that since the Criminal Proceedings etc (Reform)
(Scotland) Bill has been introduced to Scottish Parliament, we have received
confirmation that Ministers have now agreed that the financial transfer will be
based on GAE. This we believe will ensure that the transfer proposal is
justifiable and fair to all parties.
5.

The District Court unification will be introduced on a phased basis, with only
one sheriffdom (Lothian and Borders) to be unified during the Spending
Review 2004 period, with the timeframe for the remainder still to be
determined. As the financial transfer will now be based on GAE, COSLA
would seek reassurance that sufficient resources will continue to be included
within the local authority baseline budget as part of the 2007 Spending
Review and subsequent Spending Reviews.

Transfer of Assets
6.
Although there is no specific reference to the transfer of assets within the
Financial Memorandum, we understand that this will be considered through
further regulatory Orders. COSLA’s view is that asset transfers from local
authorities to SCS will need to take into account a range of local complexities
– for example, where district courts are located within council buildings that
provide accommodation to other council services or where there is
outstanding loan debt on the property. COSLA considers that there should
be no detriment to local government resulting from those clauses in the
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regulation that enable Scottish Ministers to take ownership of district court
buildings (together with ancillary buildings necessary for the purposes of the
court including furniture and fittings), where they consider this appropriate.
Nor should there be any possibility of detriment by entitling Ministers to take
ownership of a part or parts of a larger property currently used for district
court business, along with the necessary ancillary rights of use.
Safety Camera Partnership
7.
COSLA is aware that there is likely to be a similar review of the Safety
Camera Partnership in Scotland to that undertaken in England. COSLA
would seek reassurance that any financial implications arising as a result of
this review would not be to the detriment of Scottish councils.
Introduction of Alternative Forms to Prosecution
8.
The Bill is seeking to introduce alternative forms of prosecution which will
require alleged offenders to carry out a period of unpaid work in the
community, including the introduction of work orders. If the work orders are
implemented nationally, we would expect additional resources to be made
available to local authority criminal justice social work services to develop
suitable programmes of community work.
Conclusion
9.
In scrutinising the Criminal Proceedings etc (Reform) Bill at Stage 2 we ask
that Finance Committee members take full account of COSLA’s position and
our key issues of concern, to ensure the proposed legislation is fair and
equitable to councils and their employees.
SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL
SERVICE (COPFS)
Consultation
1.

Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Yes, COPFS was fully engaged in the consultation exercise for the Bill and
we took the lead role in preparing the financial information relating to the
Department detailed in the financial memorandum. The Department worked
in partnership with colleagues in the Scottish Executive Justice Department
in the development of the policy reflected in the Bill.

2.

Do you believe your comments on the financial memorandum have been
accurately reflected in the Financial Memorandum?
Yes.

3.

Did you have sufficient time to contribute to the consultation exercise?
Yes.
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Costs
4.

If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not please provide details.
Yes, the financial implications for COPFS are accurately reflected in the
Financial Memorandum.

5.

Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be met?
Yes. The principal cost for COPFS relates to training for prosecutors. This
and other costs will be met from within existing baseline provision.

6.

Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes.

Wider Issues
7.

If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
Yes. The financial memorandum is comprehensive from the department’s
perspective and draws together the prospective costs and time-releasing
savings arising from the summary justice reform programme as a whole.

8.

Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so
is it possible to quantify these costs?
No significant future costs for COPFS are anticipated.
SUBMISSION FROM THE INSPECTORATE OF PROSECUTION IN
SCOTLAND

Consultation
1.

I took part in the consultation exercise of the Bill only to the extent that the
Inspectorate of Prosecution was affected by it and I made comments on the
financial assumptions.

2.

I believe that my comments on the financial assumptions are accurately
reflected in the Financial Memorandum.

3.

I did have sufficient time to contribute to the consultation exercise.
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Costs
4.

The creation of the Inspectorate is cost neutral as it is a pre-existing
organisation simply being put on a statutory footing.

5.

I am content that the Inspectorate can meet the financial costs associated
with the Bill. As stated it pre-exists the Bill and no additional costs are
anticipated.

6.

In view of the above this does not arise.

Wider Issues
7 & 8. For the reasons stated above I cannot comment on other aspects of the Bill.
I don’t anticipate the need for any subordinate legislation regarding the
Inspectorate.
J O’Donnell
Chief Inspector
Inspectorate of Prosecution in Scotland
3 April 2006
SUBMISSION FROM SCOTTISH COURT SERVICE (SCS)
Introduction
The Scottish Court Service is an Agency of the Scottish Executive and operates
within the Justice Department. The main purpose of the SCS is to support the
operation of the courts and it does so within a framework of policy objectives set
by the Justice Minister. The Chief Executive of the SCS is directly accountable to
Ministers for its performance.
The SCS was represented on the McInnes Committee from which the main
components of the Bill derive. As part of its overall programme management, the
Scottish Executive Justice Department established various project streams under
the general headings of Systems Improvement, Court Unification and Fines
Enforcement, Lay Justice and Alternatives to Prosecution. SCS leads the court
unification and fines project streams and we are represented on all of the other
project streams.
We have made detailed comment on the financial implications as these have
emerged in the programme and we believe that these are accurately represented
in the Financial Memorandum. The fact that we have been so closely involved
since inception has been useful in allowing us time to contribute.
Costs
We believe the financial implications for SCS have been accurately reflected.
There are financial implications in the context of bail, procedural change,
alternatives to prosecution, fines enforcement and unification.
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On bail, the comparatively contained additional costs apply to arrangements at bail
hearings. The procedural changes (mainly the implication of a shift of business
from solemn to summary) have the potential to yield a small saving. Similarly,
alternatives to prosecution have the potential to yield modest savings to the SCS,
but these have yet to be quantified.
The main financial implications apply to unification and fines enforcement. On
unification, the settlement within SR2004 (along with revenue support grant
transfer from the authorities within the Sheriffdom of Lothian and Borders) means
that we will be funded to complete unification for Lothian and Borders. Future
arrangements will be determined in SR2007 and future spending reviews. On
fines enforcement, the terms of the Financial Memorandum have been
substantially informed by an SCS-led project. The findings of this project can be
found at http://www.scotcourts.gov.uk/sjr/docs/fines_enforcement_report.pdf. We
are content that the Memorandum accurately reflects this.
We believe that the costings analyses carried out by SCS (including District Court
estate and staff surveys) have assisted in reducing the margins of uncertainty.
Ongoing analysis of the pension implications with the Government Actuary implies
that for Lothian and Borders, the extent of pension liability is at this stage
anticipated to be in the order of £1m. The Memorandum refers to a provision
(£1.2m) that can be used for this, inflationary increases and any other unforeseen
costs. The background and position relating to the potential pensions liability will
be set out more fully in a letter to you from the Scottish Executive Justice
Department which will be issued shortly.
Wider Issues
As reported at the outset, the Criminal Proceedings Bill is part of a wider
programme of summary justice reform. We are involved in all elements of the
reform programme and are satisfied that the costs are sufficiently represented in
the Financial Memorandum. On subordinate legislation, for the SCS, the
provisions would be administrative in nature – primarily associated with the
regulation of the recruitment and appraisal of justices of the peace, along with
court procedures. We do not anticipate any significant future cost in that respect.
Eleanor Emberson
Chief Executive
SUBMISSION FROM SCOTTISH LEGAL AID BOARD
Thank you for your letter of 8 March 2005 inviting the Board to complete the
questionnaire on the Financial Memorandum produced to accompany the Criminal
Proceedings Etc. (Reform) (Scotland) Bill. We welcome this opportunity to
comment on the Financial Memorandum and hope that this assists the Finance
Committee in its deliberations on the above Bill.
Consultation
1.

Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
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Staff from the Scottish Legal Aid Board worked with officials from the
Scottish Executive Justice Department in relation to the paragraphs in the
Financial Memorandum which refer to legal aid matters.
2.

Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Yes.

3.

Did you have sufficient time to contribute to the consultation exercise?
Yes.

Costs
4.

If the Bill has any financial implications for your organisation, do you believe
that these have been reflected in the Financial Memorandum? If not, please
provide details.
The Board contributed to the Financial Memorandum by providing details of
likely savings where these could be reasonably expected. We are content
with the assumptions made in the Financial Memorandum, and the
explanations given on why it is difficult to make specific predictions on the
likely legal aid savings associated with the provisions of the Bill.

5.

Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be met?
We do not expect any additional costs on the Board’s Grant in Aid Budget
(which funds our administrative and staffing costs) as a result of the
proposals in this Bill.

6.

Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Many aspects of the Bill are designed to improve the efficiency and
effectiveness of the Summary Justice System, by changing the behaviours of
stakeholders in the wider Justice System. The Board contributed to the
Financial Memorandum by providing details of likely savings where these
could be reasonably expected, for example by an increased number of cases
being reduced from solemn to summary proceedings as a result of the
increased Sheriff sentencing powers.
In relation to the proposed increased fiscal fines, fiscal compensation orders,
and work orders, it is very difficult to estimate the impact on legal aid costs,
without knowing the numbers or types of cases which will be following these
new procedures. That said, we do not believe that the assumptions made at
paragraphs 413, and 420 (assuming only marginal or no legal aid savings)
are unreasonable. We therefore believe that the Financial Memorandum
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accurately reflects the margins of uncertainty associated with these aspects
of the Bill.
Wider Issues
7.

If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
The Scottish Legal Aid Board is currently working with the Scottish Executive
in reviewing the operation of criminal legal assistance, and to ensure that it
supports and facilitates the changes to the Summary Justice system. We
are not aware of other legal aid costs which ought to be reflected in the
Financial Memorandum.

8.

Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so,
is it possible to quantify these costs?
We are not aware of other legal aid costs associated with this Bill.

Yours sincerely
Lindsay Montgomery
Chief Executive
SUBMISSION FROM THE SCOTTISH PRISON SERVICE (SPS)
Consultation
1.
Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Yes, SPS participated in the consultation exercise and provided comments
on the estimated impact of the proposals on the prisoner population and
associated financial implications.
2.

Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Yes, the Financial Memorandum accurately reflects the financial implications
for SPS based on the estimated changes to the prisoner population and the
assumption that such changes would be accommodated within existing
capacity.

3.

Did you have sufficient time to contribute to the consultation exercise?
Yes

Costs
4.
If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
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Yes
5.

Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be met?
Yes, the Financial Memorandum accurately reflects the financial implications
for SPS based on the estimated changes to the prisoner population and the
assumption that such changes could be accommodated within existing
capacity.

6.

Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes. Paragraph 386, in relation to the bail and remand proposals, states that
provided that the likely maximum impact of the overall package on prisoner
numbers can be met from within existing capacity, the cost of these prisoner
places can be met from within existing resources. Paragraph 431 also states,
in relation to the enforcement of fines proposals, that greater use of
sanctions such as arrestment of earnings and deductions from benefits will
reduce the number of people sent to prison. Implementation of these
proposals should help to offset some of the likely increase in prisoner
numbers that will be generated by the bail and remand proposals.
In the event that the increase in prisoner numbers resulting from these
proposals cannot be accommodated within existing capacity, the estimated
cost of providing additional capacity will be around £40k per place per
annum.

Wider Issues
7.
If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
N/A
8.

Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so,
is it possible to quantify these costs?
No.
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EXTRACTS FROM MINUTES OF JUSTICE 1 COMMITTEE
4th Meeting, 2006 (Session 2), Wednesday 1 February 2006
Forthcoming Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee agreed
to request that an adviser be appointed to assist it in the scrutiny of the forthcoming Bill. The
Committee also agreed the role and person specification for the post of adviser and to
consider possible candidates for appointment at a future meeting.
9th Meeting, 2006 (Session 2), Wednesday 22 March 2006
Item in private: The Committee agreed to consider its approach to the scrutiny at Stage 1 of
the Criminal Proceedings etc. (Reform) (Scotland) Bill in private at future meetings.
10th Meeting, 2006 (Session 2), Wednesday 29 March 2006
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered and agreed its approach to oral evidence in relation to the Bill at Stage 1.
11th Meeting, 2006 (Session 2), Wednesday 19 April 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence
at Stage 1 of the Bill from—
Wilma Dickson, Head of Criminal Procedure Division, Scottish Executive;
Paul Johnston, Senior Principal Legal Officer, Office of the Solicitor to the Scottish
Executive;
Cliff Binning, Head of Operations and Policy Unit, Scottish Court Service;
Scott Pattison, Head of Policy Group, Crown Office and Procurator Fiscal Service;
Noel Rehfisch, Bill Team Leader; and
Richard Wilkins, Bill Team Member.
13th Meeting, 2006 (Session 2), Wednesday 3 May 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Item in private: The Committee agreed to take item 3 in private and to consider the main
themes arising from the evidence sessions to date, in order to inform the drafting of its Stage
1 report, in private at future meetings.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence at
Stage 1 of the Bill from—
Sheriff Principal John McInnes, Formerly Chairman, Summary Justice Review
Committee
and then from
Chief Constable David Strang, Association of Chief Police Officers in Scotland,
Assistant Chief Constable Kevin Smith, Chief Superintendent Ewen MacLellan and
Inspector Steven Graham, Strathclyde Police Criminal Justice Office
and then from
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John Campbell, President, Society of Messengers-at-Arms and Sheriff Officers.
3. Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered the main themes arising from the evidence sessions to date, in order to inform the
drafting of its Stage 1 report.
15th Meeting, 2006 (Session 2), Wednesday 10 May 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence at
Stage 1 of the Bill in round table format from—
Rodger Neilson JP, Chairman, District Courts Association;
Graham Coe JP, Chairman of Training Committee, District Courts Association;
Johan Findlay JP, Chairman of Communications Committee, District Courts
Association;
Andrew Lorrain-Smith JP, Past Chairman, District Courts Association;
Phyllis Hands, Secretary to the District Courts Association;
Nicola Brown, Chairman of Associates, District Courts Association;
Kay Polson, Secretary to Training Committee, District Courts Association; and
Cliff Binning, Head of Operations and Policy Unit, Scottish Court Service, Noel
Rehfisch, Bill Team Leader and Richard Wilkins, Bill Team Member, Scottish
Executive.
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered the main themes arising from the evidence sessions to date, in order to inform the
drafting of its Stage 1 report
16th Meeting, 2006 (Session 2), Wednesday 17 May 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence at
Stage 1 of the Bill from—
James Chalmers, University of Aberdeen
and then from
Rachel Gwyon, Director of Corporate Services, and Eric Murch, Director of
Partnerships and Commissioning, Scottish Prison Service
and then from
Tim Richley, Criminal Justice Adviser, Safeguarding Communities, Reducing
Offending (SACRO); and
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David McKenna, Chief Executive, and Neil Paterson, Director of Operations, Victim
Support Scotland.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee agreed to delegate to
the Convener responsibility for arranging for the SPCB to pay, under Rule 12.4.3, any
expenses of witnesses in relation to the Bill.
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered the main themes arising from the evidence sessions to date, in order to inform the
drafting of its Stage 1 report.
18th Meeting, 2006 (Session 2), Wednesday 24 May 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence at
Stage 1 of the Bill from—
Val Bremner, Secretary, and Rachael Weir, Member, Council of Procurators Fiscal
Society
and then from
Gerard A Brown, Convener, Gerard Sinclair, Member, and William McVicar, Member,
Criminal Law Committee, The Law Society of Scotland.
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered the main themes arising from the evidence sessions to date, in order to inform the
drafting of its Stage 1 report.
20th Meeting, 2006 (Session 2), Wednesday 31 May 2006
In attendance was Desmond McCaffrey, Committee Adviser.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took evidence at
Stage 1 of the Bill from—
Elish Angiolini QC, Solicitor General for Scotland, Scott Pattison, Head of Policy Unit
and Jim Brisbane, Deputy Crown Agent, Crown Office and Procurator Fiscal Service;
and
Hugh Henry MSP, Deputy Minister for Justice, Wilma Dickson, Head of Criminal
Procedure Division, and Noel Rehfisch, Bill Team Leader, Scottish Executive.
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered the main themes arising from the evidence sessions to date, in order to inform the
drafting of its Stage 1 report.
23rd Meeting, 2006 (Session 2), Wednesday 14 June 2006
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered a draft Stage 1 report and agreed to continue its consideration of the report at its
next meeting.
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25th Meeting, 2006 (Session 2), Wednesday 21 June 2006
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee
considered a draft Stage 1 report and agreed to continue its consideration of the report at its
next meeting.
27th Meeting, 2006 (Session 2), Wednesday 28 June 2006
Criminal Proceedings etc. (Reform) (Scotland) Bill (in private): The Committee agreed its
Stage 1 Report subject to specified changes being made.
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had. Ministers agree with the commission that the
advantages of setting out clearly in legislation the
criteria for bail outweigh the possible difficulties.
There is always a vulnerability to challenge in the
courts—that is what the courts are for.

Scottish Parliament
Justice 1 Committee
Wednesday 19 April 2006

Margaret Mitchell: The policy memorandum
mentions the non-exhaustive list of factors that
may be relevant to the court’s assessment of bail.
Does that cause a problem in that it does not
provide the clarity that you hope the codification
will achieve?

[THE CONVENER opened the meeting at 10:41]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1

Wilma Dickson: Section 1 does two things.
First, it lists the prime reasons for refusing bail
under the European convention on human rights
and then it gives an illustrative list of
circumstances that the court may take into
account. The list is deliberately not exhaustive,
because other circumstances might arise.

The Convener (Pauline McNeill): Good
morning and welcome to the Justice 1
Committee’s 11th meeting in 2006. I apologise for
the late start. We had a briefing which, as usual,
took longer than we imagined: the Criminal
Proceedings etc (Reform) (Scotland) Bill is a large
one, as the Executive officials who are here
probably know. We have received one apology,
from the deputy convener, Stewart Stevenson,
who has other business.

For example, the committee raised previously
the question whether the court could take into
account non-court orders such as antisocial
behaviour orders, which are not specifically listed,
and the answer was that they could because the
list is only illustrative. The advantage of an
illustrative list is that it would not erode the court’s
discretion to take account of whatever appeared
relevant when a case came before it on the day. A
list would give a substantial guidance framework,
but it would not constrain the courts too much.

Agenda item 1 is the Criminal Proceedings etc
(Reform) (Scotland) Bill. I welcome the officials
from the Scottish Executive bill team: Wilma
Dickson, Paul Johnston, Cliff Binning, Scott
Pattison, Noel Rehfisch and Richard Wilkins. I
thank them for appearing before the committee.
We have a number of questions for them.
Margaret Mitchell (Central Scotland) (Con): I
have questions on bail reform. The bill will codify
the circumstances in which bail can be refused,
yet you will be aware that the Glasgow Bar
Association and the Procurators Fiscal Society
see that as a retrograde step and believe that
common law has the necessary flexibility to deal
with the issue more advantageously. How do you
respond to that?

10:45
Margaret Mitchell: I will put the question
another way. Would it be possible to keep the
flexibility of common law, without codifying, and
merely give the reasons for refusal of bail in court?
Wilma Dickson: That could be done. However,
ministers made it clear that they wanted to be as
helpful as possible to the courts so that they could
spell out the reasons for refusal as reflected in
ECHR jurisprudence and with the help of a guiding
list. There is an underlying recognition that the
decision is always one for the court and that we
should not constrain the court’s discretion to take
a particular decision on a particular day.
Therefore, the list should be illustrative rather than
exhaustive.

Wilma Dickson (Scottish Executive Justice
Department): The Sentencing Commission for
Scotland considered the issue carefully and took
the view that, on balance, the advantages of clarity
for all concerned, including those who appear
before the courts, outweigh any dangers of
inflexibility. Ministers considered the evidence
from the Sentencing Commission and took the
same view. The substantial advantages are
transparency, clarity and fulfilling the Executive’s
responsibility to set out a clear framework for the
law in legislation. Ministers took account of the
points that Margaret Mitchell mentioned, which I
suspect were made during the Sentencing
Commission’s consultation on bail as well as in
evidence to the committee. I presume that she is
talking about evidence that the committee has had
in writing, which of course we have not seen, as it
is not yet available to us. In fact, that is a repeat of
a discussion that the Sentencing Commission has

Margaret Mitchell: So it is your view that by
codifying you will not restrict the courts’ discretion
or the flexibility that they currently enjoy in
common law.
Wilma Dickson: Courts would in any case be
constrained by ECHR jurisprudence. Making the
list illustrative rather than exhaustive is
deliberately designed not to impose an artificial
constraint on courts. If we tried to be exhaustive—
we did consider that—we would end up with a list
that would be so long that it would be more or less
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unprintable because we would have to think of
every possible order or circumstance. We would
be sure to miss something out and, anyway, cases
provide circumstances that no one has thought of.
We must give courts the right to decide on the day
that, in all the circumstances of a case, something
is a relevant consideration. Scott Pattison might
want to say more about that.

the bill on what the court must consider is that the
court
“must have regard to all material considerations”.

The principle is that the court must consider
everything that is relevant.
Mr McFee: Is that different from the situation
now?

Scott Pattison (Crown Office and Procurator
Fiscal Service): What Wilma Dickson said is
correct and I whole-heartedly agree with it.
Common law is accessible to lawyers and is
understood by them and by the courts. The law on
bail, including the grounds for considering whether
to oppose bail and remand an individual, dates
back to decisions from the 1970s onwards. For the
public’s benefit, it is useful to have in a bill a clear
statement of the grounds for opposing bail and
remanding an individual, simply because that is
less impenetrable for the ordinary man in the
street than is the common law.

Paul Johnston: No. That states the position
now.
Mr McFee: Exactly.
Paul Johnston: However, the bill illustrates the
types of circumstances that might be relevant in a
case. It must be arguable that that helps to clarify
the situation. The bill says that everything must be
considered and describes circumstances that
might be relevant to a case.
The Convener: I have no difficulty with how you
present the provisions, which makes sense in
some ways. There is another way of proceeding,
which Margaret Mitchell and Bruce McFee
suggest. However, the explanatory notes say that:

Margaret Mitchell: I am aware that a colleague
wants to ask a question, but I want to make one
more point. Is there not a danger that an
illustrative list would result in a hierarchy of things
and that what was on the illustrative list would
become more important than something that was
not on it? Could we not achieve transparency and
making the law less of a nightmare for nonsolicitors and the listening public by the court just
explaining the reasons for refusal of bail, without
what has been described as the cumbersome and
unnecessary procedure of codifying existing law?
Are we not creating problems by doing that?

“The provisions codify the current common law”.

This morning, you are trying to draw us away from
the idea of codification, because you are saying
that the list is illustrative. Do you agree that you
might have used the words “illustrative” or “not
exhaustive” in the explanatory notes? That is our
problem. In many submissions that we have
received, respondents have drawn to the
committee’s attention their view that codifying the
law on bail refusal would be a dangerous road to
go down.

Scott Pattison: Again, I emphasise the fact that
the list is illustrative in the first instance. I would
not expect sheriffs to feel fettered by it at all. There
is a two-pronged approach of setting out clearly in
the bill what the grounds are for refusal of bail, but
leaving discretion to the court. There is also a
requirement in the bill for the court to state its
reasons for refusal, which creates the
transparency I think we would all like in this area.

Paul Johnston: In codifying the law, it would be
impossible to set out every situation that the court
required to consider. At common law and in
Strasbourg jurisprudence, it is essential that the
court can consider all the circumstances of a case.
That is what proposed new section 23C(2) of the
Criminal Procedure (Scotland) Act 1995 specifies.
However, it goes on to describe circumstances
that the Strasbourg court has recognised as being
of relevance to whether bail is granted.

Mr Bruce McFee (West of Scotland) (SNP):
Frankly, does all this not just create a bit of a dog’s
breakfast? We are told that the illustrative list is in
the bill for the public’s understanding: “There’s this
list of things and you can be refused bail if you
meet any of the criteria. But by the way, it isn’t
exhaustive. There might be something else.”
Would it not be easier simply to leave the situation
as it is just now, given that the courts, as you
correctly say, will be required to state the reasons
for refusing bail? If your intention is, as you said,
not to fetter the court’s discretion, why is the list in
the bill in the first instance?

The Convener: If that is the Executive’s
position, do you agree that it would have been
helpful not to use the word “codify”?
Wilma Dickson: Section 1 tries to do two
things: to set out clearly the key ECHR grounds for
refusal, which could relate to the codification point,
and to provide helpful illustration for clarification.
The Convener: I will cut to the chase. I have
heard and understood what you have said. You
are saying that you are not attempting to codify the
law. Is that correct? Either you are or you are not.

Paul Johnston (Scottish Executive Legal and
Parliamentary Services): It might be worth
emphasising that the first principle that is set out in
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Paul Johnston: We are putting the law on a
statutory footing, whereas at present, the relevant
law is common law. I tried to emphasise that, in
codifying the law, it would be impossible to be
more prescriptive. The court’s discretion must
remain.

2822

Mr McFee: That might be true in your
experience, but presumably there had to be a
reason for drawing up those provisions. Do the
courts take cognisance of ECHR regulations at the
moment? I suggest that the answer is yes.
Paul Johnston: Absolutely.

The Convener: So you are codifying the law.

Mr McFee: Then, if your interpretation is right
and the bill is passed, the new provisions will
make not one whit of difference.

Wilma Dickson: Yes.
The Convener: It was said that the list was
illustrative, so I presumed that you were trying to
move away from the idea of codification.

Wilma Dickson: We have always said that the
minister’s commitment was to set out clearly the
framework within which bail operates and leave
the decisions to be made in each case by the
court, which is the only body that is in a position to
know the circumstances of any one case. The
proposed provisions set out the framework within
which the courts operate. The provision requiring
reasons to be given in every case also helps to
clarify and improve public understanding of the
functioning of bail.

Wilma Dickson: We are putting in legislation
what it is possible to put in legislation without
encroaching on the court’s discretion. We are
trying to strike a balance. As Paul Johnston said,
under the ECHR, the court must have free and
unfettered discretion in its role as an independent
and impartial tribunal.
Mr McFee: I have difficulty with codifying
something in an illustrative way or illustrating
something in a codified way. You are telling me
that you are codifying part of the law and
illustrating something that might—somewhere or
nowhere—arise some time in the future. In effect,
you are creating a hierarchy with two tiers: issues
that are considered important enough to be
codified and everything else that is not in the bill. I
suspect that that will leave court decisions open to
challenge.

The Convener: I think that we had better move
on from that topic.
Margaret Mitchell: I want to pursue one other
aspect of bail. If the Crown does not oppose the
granting of bail to an accused who is awaiting trial,
the convention seems to have been that the court
does not oppose it. The bill changes that. Why?
Wilma Dickson: The law is not 100 per cent
clear on that point at the moment. From cases
such as Spiers v Maxwell and another recent
case, the general understanding is that the court
cannot refuse bail unless there is opposition from
the Crown. The ministers’ feeling is that as an
independent and impartial tribunal, the court’s
discretion cannot be fettered in that way. It might
not mean an enormous change in practice, but to
underline the centrality of the court, the bill says
that the attitude of the prosecutor towards a
question of bail does not fetter the court’s
discretion. The bill also gives the court power to
ask questions. Of course, courts already have the
power to ask questions and they do that in many
other circumstances, but it rarely happens in
questions of bail.

Wilma Dickson: What we are doing in proposed
new sections 23B and 23C of the 1995 act is
saying—straightforwardly, we hoped—that
“Bail is to be granted to an accused person”

except where certain circumstances apply. New
section 23C sets out the grounds on which bail
might be refused. We then make it clear that
“In determining a question of bail, the court is to consider
the extent to which the public interest could, if bail were
granted, be safeguarded by the imposition of bail
conditions.”

The provisions try to set out in relatively simple
terms a framework for consideration that simply
reflects what courts do at present, which is
presuming in favour of bail while considering
whether there are grounds for refusing it or
whether any risk could be contained by bail
conditions. If not, the court might make the
decision to remand.

Scott Pattison: That is right. The change
proposed by the bill is consistent with
strengthening the court’s position as the arbiter of
liberty and allowing the court to test the Crown’s
position on bail. Again, I do not see that occurring
routinely, although it would be open to the court to
question the prosecutor whenever it so wished. In
most cases where the Crown does not oppose
bail, the prosecutor’s response would be that there
was no legal basis for opposing bail in the
statutory or common-law criteria of either ECHR or
domestic legislation. I would call it a change to the
common law that strengthens the court’s position
as the arbiter of liberty. We are comfortable with
that.

Mr McFee: If the bill was to be passed as it
stands, would it alter in any way whatsoever the
way in which the system operates at the moment?
Paul Johnston: The bill reflects the clear ECHR
tests that apply to decisions on whether bail
should be granted. The proposed new provisions
should reflect the way in which the system
operates at present.
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Margaret Mitchell: I welcome the provision and
you have explained further why you are quite
happy that the court would be able to challenge
the position by questioning the fiscal and seeking
more information than it does at present.

Wilma Dickson: I have not seen the
submission, but I doubt whether we could be
accused of discrimination when the provision in
the bill simply sets out a reasonable process for
ensuring that an accused keeps in touch and that
the court can keep in touch with them. Once we
see the submissions, we will be happy to consider
the points that are raised. It is difficult to say too
much, but I would not have thought that the
procedure is an obvious vulnerability.

11:00
Marlyn Glen (North East Scotland) (Lab): The
Executive has previously stated, in paragraph 14
of the policy memorandum published along with
the Bail, Judicial Appointments etc (Scotland) Bill,
that under existing common-law rules serious
repeat offenders should be granted bail only in
exceptional circumstances. In the light of that,
what difference will this bill’s provisions on bail for
certain serious repeat offenders make in practice?

Scott Pattison: I do not think that it is, but I will
be interested to see the submission in due course.
We must remember that in most cases the
individual who presents a domicile of citation to
the court is legally aided and has the benefit of
legal advice from the outset. That is an important
safeguard.

Wilma Dickson: As we have said, the bill sets
out the current practical position. There will be
very few circumstances in which there would not
be justifiable grounds under ECHR for refusing
bail to someone who has a serious previous
conviction of the type described and is on a
charge for a similar serious offence, on the
ground—given that there is a demonstrable track
record—of there being a risk of further offending.

Marlyn Glen: Thanks. I would appreciate it if
you were to consider the matter. I have a general
concern that vulnerable offenders should be clear
about what is happening to them.
The Convener: Is the provision to which Marlyn
Glen refers only for summary cases?
Wilma Dickson: No. Bail applies throughout.
Mr McFee: The Sentencing Commission’s
consultation paper draws the conclusion that the
average daily remand population in our prisons
has increased by a third over the past 30 years. Is
it the intention of the bill to reduce the number of
remand prisoners and, if so, how will it achieve
that objective?

You are right to think that the bill does not make
a fundamental change to the current position. It
underlines to the court the need to take into
account the exceptional circumstances that justify
bail in such cases.
Marlyn Glen: So there is no practical difference.
Will the limited advantages of the domicile of
citation condition be outweighed by the anticipated
breaches of this technical condition by vulnerable
accused—particularly individuals with chaotic
lifestyles who tend to move frequently—with the
resultant severe penalties?

Wilma Dickson: The intention in the bill is to set
out clearly the law on bail and to support better
targeted initial bail decisions. We have no target
for increasing or reducing the number of prisoners
on remand; the approach is very much the one
that was laid out by ministers in the bail and
remand action plan, which acknowledges the
partnership whereby the Executive sets out the
framework for bail and the courts take the
decisions. It would therefore be difficult to set a
target for increasing or decreasing remand.

Wilma Dickson: I take the point. However, the
feeling is that it is important to be able to get in
touch timeously with an accused who is on bail. A
vulnerable accused may well use “Care of my
solicitor” as their domicile of citation. I imagine that
that is quite common. The provision in the bill
applies only when the domicile of citation is the
accused’s normal place of residence, so there is a
degree of flexibility. If I were a very vulnerable
accused, I imagine that using “Care of my solicitor”
might be a better option for me and for my
solicitor.

Mr McFee: Given that the bill makes provision to
increase the maximum sentence in certain cases
in which bail conditions have been breached, what
work has been done to estimate the effect on
average daily remand figures in the short, medium
and long term?
Wilma Dickson: The Scottish Prison Service
considered the bill’s overall impact, which has less
to do with the effect on the daily remand
population than it has to do with the effect on the
daily prison population. Some provisions might
impact on remand and some might impact on
sentenced prisoners, who might receive higher
sentences for breach, for example. I think that the
SPS wrote to the committee to express its view.

Marlyn Glen: But you are in a position to make
that choice. I am concerned about the issue raised
by the Disability Rights Commission. I wonder
whether the bill meets the duties to avoid
discrimination, in particular in relation to young
offenders who have difficulty comprehending what
is happening. We would not expect them to be
able to make such a choice.


378

2824

50

2825

19 APRIL 2006

The SPS thought that the potential impact of the
whole bail package, including the tightening up of
enforcement, which is not included in the bill,
might amount to 25 to 35 additional prison places
a year. However, the SPS calculated that the
increase in the prison population would be partially
or wholly offset as a result of the fine enforcement
provisions, which will lead to more effective
administrative fine enforcement before the
imprisonment stage is reached. Currently, some
61 prison places are occupied every night by fine
defaulters; obviously many more people go in, but
I think that the average sentence is 11 days.

2826

There is a considerable amount of joint working
between the Crown Office, the Association of
Chief Police Officers in Scotland and the Scottish
Court Service on securing the best system model
for summary justice. A number of matters that are
not covered in the bill are being considered in that
context. For example, what is the optimum time for
an intermediate diet within the spectrum of
summary prosecution? We are also considering
whether the targets are working to their optimum
effect.
Cliff Binning (Scottish Court Service): In
support of the all-through target that the Scottish
Court Service has jointly with the Crown Office for
the disposal of summary criminal business, the
SCS has a target to dispose of 85 per cent of
summary court cases within 20 weeks of their first
calling in court. Current performance is about 81
per cent. That target contributes to the overall
target for the throughput of summary court
business.

Mr McFee: What is the Executive’s view on the
matter?
Wilma Dickson: We agree with the SPS.
Mr McFee: Did the Executive calculate the
figures?
Wilma Dickson: Yes.
Mr McFee: Did it do so before it received the
SPS’s view?

There is also a joint target to reduce the number
of adjournments of High Court business. Following
High Court reform, we have made progress in
substantially
reducing
the
number
of
adjournments.

Wilma Dickson: We gave less consideration to
the prison population, which is a matter for the
specialist expertise of the SPS, than we gave to
other matters. As part of our work on the bail and
remand action plan we undertook modelling on the
possible impact of provisions in the bill—I think
they are all well in line.

Noel Rehfisch (Scottish Executive Justice
Department): The topic was the subject of debate
in the deliberations of the McInnes committee. I
back up what Scott Pattison and Cliff Binning said
about the work that is under way to ensure that
cases progress through the system as quickly as
possible. The McInnes committee received a
number of submissions and some members of the
committee were in favour of a rock-solid time limit
beyond which cases simply could not proceed.
However, the majority of the committee concluded
that, ultimately, the people who would benefit from
that would be offenders in cases that, for one
reason or another, did not make it through all the
phases in the time available.

Mr McFee: Do you mean that the Executive’s
projections were roughly in line with those of the
SPS?
Wilma Dickson: Yes.
Mrs Mary Mulligan (Linlithgow) (Lab): Part 2
of the bill is on proceedings. The report of the
McInnes committee favoured the setting of time
targets as a means of improving the speed of the
summary justice system. What targets currently
exist? Are the witnesses involved in further work to
develop targets?
Scott Pattison: Police forces in Scotland are
subject to a 28-day target for the initial reporting of
cases to procurators fiscal. Thereafter, the Crown
Office and Procurator Fiscal Service has internal
targets on the timeframe for proceedings in the
ordinary course of events. The targets are clear
and information about performance against those
targets is published on our website. There is also
a joint target for the COPFS and the Scottish
Court Service on the conclusion of proceedings in
the ordinary course of events, which Cliff Binning
might say more about.

Obviously, time limits and targets play an
important role in ensuring that we get cases
through the system as quickly as possible. The
McInnes committee considered having an
absolute target, but the risk of having such a target
is that, even if one develops the system to more
optimal levels, there will always be cases that take
longer and an absolute target would benefit the
accused rather than the community.
Wilma Dickson: In parallel work streams—not
as part of the bill—we are seeking to improve the
management information on, for example, the time
that cases take, both overall and from stage to
stage. It is hard to set properly calibrated targets
until one has good, real-time management
information, so a lot of work is being done on that.

No one thinks that legislation can deliver
everything and it is worth saying—I am sure that
the committee will be interested to hear this—that,
in tandem with the bill, a number of significant
work streams are in place in which the current
targets are being carefully considered.

51


379

2827

19 APRIL 2006

Mrs Mulligan: I appreciate that the targets do
not necessarily need to be in legislation and that
things will happen without that, but is the
Executive considering including provisions on
targets in the bill?

Court Service to work out the optimum use of
undertakings from locality to locality. There is a
still a lot of work to be done between the partners
on this area, but our initial view is that a one-sizefits-all approach might not work from jurisdiction to
jurisdiction. The best approach in the first instance
is probably to consider the categories of crime that
might be best reported by way of undertakings.
We are considering the process carefully and
trying to work out in which cases undertakings
would be appropriate. We see undertakings as a
major opportunity to speed up business, provided
that we can model the process properly and move
incrementally on the changes.

Wilma Dickson: No, I do not think so. We
considered setting a statutory target for summary
cases but we concluded that that would not be
beneficial, for the reasons that have been
articulated. We are working through a number of
channels. The national criminal justice board
brings together all the stakeholders and has a
number of high-level goals. It is managing a
programme of work including work on the system
model, on the improvement of management
information and on other areas, such as improving
the handling of warrants.

I do not know whether I have answered all your
questions, but significant work is going on to
consider undertakings. For example, key work is
on-going between the police and the Scottish
Court Service on whether the police should be
provided with access to information about court
scheduling and the number of undertakings slots
that could be available. That would allow the
police to begin to use some of the provisions in the
bill that relate to police officers authorising
undertakings on the street, so to speak. A host of
practical issues require to be addressed but there
are a number of significant opportunities to benefit
the system as a whole.

A lot of background activity is going on. The bill
gives us a more flexible framework, but making
that work is about developing partnerships
between the stakeholders rather than just about
changing the law. A lot of work is going on behind
the scenes.
Mrs Mulligan: We will concentrate on the bill,
then; perhaps we will come back to statutory
targets at a later stage.
Undertakings are used at the moment, but there
seems to be an expectation that there will be an
increase in the use of undertakings under the bill.
What level of increase do you predict, and what
steps are being taken to ensure that the police, the
courts and the prosecution will be able to deal with
any increase in practical terms?

Mrs Mulligan: Is there anything that you would
consider introducing to ensure that you do not get
that bulge at a later stage?
Scott Pattison: The essential way to progress
would be to move incrementally. We could start by
considering the categories of crime that should be
reported by way of undertakings and revisiting the
Lord Advocate’s guidelines to the police on
liberation and the use of undertakings. We can
gradually increase the use of undertakings so that
we do not have a big bang in the system and
cause the bulge to which Wilma Dickson referred.
If we move incrementally and gradually increase
the numbers over the first year or two of the new
system, we will find out what the optimum
percentages are. For what it is worth, those
percentages might change from jurisdiction to
jurisdiction in line with changes in the spectrum of
crime.

11:15
Wilma Dickson: On the scale of use, there has
been some pilot activity, particularly in Grampian,
in which we have looked at the greater use of
undertakings. Undertakings reschedule the
process. They do not change the workload, but
they involve work at an earlier stage. We have to
be clear that this is not just about getting cases
into court quickly, as that would just shift delays,
with cases stacking up in court. The process
needs to be considered end to end, which is
where the system model work comes in. I do not
think that we will have a 10 per cent plus or minus
target for undertakings, as the system model work
will give us a better spec for the kind of cases in
which undertakings would be appropriate, in the
context of the end-to-end court process. Just
shovelling stuff in rapidly at the front end without
working out what consequences that will have for
the back end will not work.

Mrs Mulligan: On different jurisdictions, you
said that you have already started considering
undertakings in more detail in Grampian. Do you
expect undertakings to roll out in different areas
once the bill is passed, or will they come in
everywhere at once?
Scott Pattison: We have not got that far yet in
the thinking on the on-going work stream. We will
have to clarify our thinking and planning in relation
to which cases should be reported in that way and
then begin to look further at the jurisdiction
approach.

Scott Pattison: This is one of the significant
work-stream areas that I referred to earlier. The
Crown Office and Procurator Fiscal Service is
working closely with the police and the Scottish
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We could have a mixture of the two approaches.
For example, we could introduce the new system
on the same day in a number of jurisdictions and
then move towards ensuring that a certain
percentage of crimes are reported by way of
undertakings. This is very much a work in
progress, but the partners are excited about the
opportunities that it presents.

2830

emerged from the pilots. They are being factored
into the wider summary justice reform programme,
of which this bill forms a crucial part. We should
also bear in mind the fact that, to date, the work in
Grampian and West Lothian has applied only to
selected samples of the system, not to the whole
system itself. Before we decide whether to
implement particular provisions, we will need to be
confident that they will not have any unintended
consequences when they are multiplied out into
the whole system. However, that is part of the
current underpinning work.

Mrs Mulligan: Although the measure has been
welcomed, concerns have been expressed that
introducing additional conditions might cause
further problems. For example, the police might
not know an individual’s circumstances.

The Convener: Are you able to tell us, off the
top of your head, two or three key points of delay
in the summary system?

Wilma Dickson: The Lord Advocate will issue
guidance to the police on the imposition of
conditions. However, we acknowledge the
problem that you have highlighted, which is why
section 6 also contains a reserve power to be
used as required to support consistent use of the
new power by stipulating that a more senior police
officer with more experience must sign off the
conditions. That reserve power will be used if
problems emerge, but the first line of approach will
be the Lord Advocate’s guidance to the police.

Scott Pattison: Yes, but I should point out that
the Justice Department’s work on system model
reform is looking at that very issue.
In the past, some police reporting has taken
place later than it might have done. Moreover, the
churn of business in the summary system could be
improved by better joint working between the
procurator fiscal and the police to ensure that
cases are prepared and ready for the first trial diet.
I think that that is all that I want to say at this
stage. There have been issues relating to
reporting and case preparation, on which I think
we can do better in our relationship with the police.

Mike Pringle (Edinburgh South) (LD): As well
as the project in Grampian, there is the West
Lothian criminal justice project, which, as we were
told on our visit to Linlithgow sheriff court, has
been very successful in getting people into court
more quickly. Has any thought been given to
rolling that out?

The Convener: I have to offer an observation at
this point. When you ask practising solicitors what
they want out of a summary justice bill, you get the
answer, “We want a speedier system.” Most
people would say that a summary justice system is
supposed to speedy. Getting speed in the system
must be at the heart of the bill, but this morning
you have been talking about models that are still in
the planning process.

Wilma Dickson: We intend to consider any
lessons of general application that can be learned
from the Grampian and West Lothian projects.
However, as Scott Pattison has pointed out, the
solution for a very rural area might not be the
same as that for a densely populated urban area.
As a result, after drawing out the general
principles, we might have then to apply them
slightly differently, depending on local resources
and circumstances.

I am having difficulty in pointing to a concrete
mechanism for speeding up the system, in the way
that I could in relation to the Bonomy reforms. I
appreciate that there are different reasons for
delays in the High Court, but it would be helpful if
at some stage we could get an idea of your
thinking about what the key reasons for delay are.
What in the bill will change all that? I do not know
whether I can really see the point in legislating if
there is nothing to say about what will actually
drive that process. Glasgow is not always the best
example, because the courts are so busy, but we
have heard that intermediate diets there are not as
effective as they could be. What mechanisms do
you think can change all that?

Scott Pattison: Although it is still early days,
some significant lessons and themes have
emerged from the various pilots, including
prompter reporting; increased use of undertakings
at the front end; closer joint working between the
reporting officers and the procurators fiscal who
are marking the cases or taking the initial
decisions; and involving the defence solicitor in the
process. Moreover, the Grampian and West
Lothian projects have used different models of
early disclosure that the system model work
stream that I mentioned earlier will examine
carefully. We will take all those themes into
account in working up the best system model for
summary justice.

Noel Rehfisch: It is important to stress that
there are two tracks of work running here. We
have talked a lot about the second track—the one
that underpins some of the work that we are
discussing—and we hope that as a result of that
work we can make the most of the bill’s provisions,

Noel Rehfisch: As Scott Pattison has made
clear, some very interesting developments have
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if it is passed. In part 2 of the bill, there is a long
list of different procedural changes, which is very
much derived from the recommendations of the
McInnes report.

Wilson, but agrees the evidence given in the other
witnesses’ statements. That would mean that the
trial would be a proper trial.
It was my understanding that the legal aid
provisions were going to change in line with that,
so that legal aid would be provided until the
intermediate diet and that thereafter, going to trial
would be the same as in the High Court. In other
words, if a case goes to trial, it goes to trial, rather
than have 80 cases calling at Glasgow sheriff
court every day, of which only 10 actually go to
trial. That was my understanding of the situation,
but the matter does not appear to be addressed in
the bill—I refer in particular to the provision that

It is probably worth saying a couple of words
about the way in which McInnes looked at the
summary system. The committee started from the
start of a summary case and went through the
process, looking at different aspects of the
process and trying to determine where there were
specific difficulties with sticking points or
procedures that led to perverse incentives being in
place or to cases being unnecessarily churned. As
a result of that, McInnes produced quite a lengthy
report with a number of specific procedural
recommendations.
None
of
those
recommendations will, in itself, revolutionise the
system but, taken together, the recommendations
should have a significant effect on ensuring that
different bits of procedure can be dealt with more
quickly, that fewer witnesses are called to court to
give evidence and that the failure of the accused
to appear is dealt with more effectively. The
McInnes committee provided the Executive with a
toolkit approach, involving a number of different
procedural provisions, which you can now see in
part 2.

“only those witnesses whose evidence is disputed are
obliged to give evidence at trial.”

11:30
Scott Pattison: I wonder whether, to some
extent, that is already covered under existing
obligations on the Crown and the defence to be
prepared for the intermediate diet and under the
duty of the court to assess the state of
preparedness of the parties at the intermediate
diet, as well as the existing duties on both the
Crown and the defence to identify the
uncontroversial evidence. My instinctive response
is to say that the parties are already under legal
obligations to come to the intermediate diet
prepared. They must be frank with the court about
their state of preparedness.

Wilma Dickson: For example, stress is put on
electronic communications, on more effective use
of the intermediate diet and on more effective
provisions on agreement of evidence. As Noel
Rehfisch says, those are cumulative elements,
rather than there being one big thing.

There might be issues around the timing of
intermediate diets that could be addressed by our
system model work. Intermediate diets are
routinely—but not statutorily—held 14 days before
the trial diet. I know that some of the on-going
work is dealing with whether that period should be
pulled back to an extent to allow a proactive
judiciary to act assertively with the parties and to
be in a position to fix a further intermediate diet to
hold parties to account on what they say at the
first intermediate diet. I take the point that the bill
does not deliver on timing.

Desmond McCaffrey (Adviser): The speed of
the process is a matter of some concern to the
respondents and to the convener. It had been our
understanding that the intermediate diet stage
would be akin to the preliminary hearing, when the
judge would get a grip of the case, and that the
Crown would disclose at that stage that which it
was obliged to disclose and would produce the
statements of the witnesses, and that the defence
would say what its defence was. The idea was
that, thereafter, only the matters that had to go to
trial would go to trial, rather than the knock-on
situation that we have at the moment, with
everything being sorted out at the trial diet.

The Convener: It is the obvious question. If you
have been considering the timing aspect, why is
that not covered in the bill? It does not seem as if
we are ready. This area was covered in the
Bonomy report, which went into the issues of
timescales and the role of the judge. Surely some
of that translates to summary justice. You are
thinking about altering periods at the moment.
Why have such aspects not been considered
under the bill?

As the summary of key points states, the
Executive is
“Introducing improved measures to ensure that only
witnesses whose evidence is disputed are obliged to give
evidence at trial.”

None of that exists at present. The only thing that
exists is the provision that the defence has to tell
the Crown what its defence is. At that stage, there
is no obligation on the Crown to tell the court who
its five witnesses are, for instance. If it did so, the
defence might say that it disputes only the
evidence of Constable Bloggs and Constable
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Wilma Dickson: The Bonomy report and the
Bonomy bill—which became the Criminal
Procedure (Amendment) (Scotland) Act 2004—
gave us a clear end-to-end model for a fairly
confined number of cases. What we are dealing
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with here is 96 per cent of the total number of
cases. It is not quite so easy to put a definitive
model in the bill without a great deal of
background work being undertaken in parallel.

2834

to scrutinise a bill when not all the information is
before us, because, as you have argued, it is not
necessary to put everything in statute. We need to
judge whether the objective of speeding up the
system will be achieved in full knowledge of what
is going in the bill and the models that you are
considering putting in place.

Is there a concern on the part of the committee
that there is not enough in the bill to make
effective use of the intermediate diet? If that is the
concern, we can take the matter away and look at
it.

Wilma Dickson: Would it be helpful for us to
give the committee a paper setting in context the
bill and the other work streams?

The Convener: Yes. We saw evidence prior to
our scrutiny of the Criminal Proceedings etc
(Reform) (Scotland) Bill that intermediate diets do
not work—that they are failing to achieve their
purpose. We have even asked what the point of
them is. A defence mechanism will always kick in
when we ask anybody that question. However, we
have considered that point many times.

The Convener: Yes.
Wilma Dickson: Although some of the
provisions on bail are in the bill, some elements of
the bail and remand action do not require to be
prescribed in legislation.
The Convener: It would be helpful to have such
a paper, because I would not be confident saying
in our report that the Executive would achieve its
objective of speeding up the system without
knowing what was going on in tandem with the bill.

I hear what you say about such things being
cumulative and about the overall effect. It is clear
from our discussion that a lot of the work is still at
the planning stage. I feel that a lot more should be
apparent to us at this point so that we can make a
judgment on the key objective of the bill, which, I
would have thought, is to speed up the system. I
do not feel that I can make a judgment on that until
I know what is going on with the models that are
being drawn up. Your summary is a fair one: our
key concern is probably that there is nothing on
offer with regard to how to correct a system that is
currently not meeting its objectives.

Wilma Dickson: That is fair.
Margaret Mitchell: There is a need to home in
on the intermediate diet. I appreciate that the
legislation around the Bonomy reforms was
different, but, nonetheless, I would like to see
more emphasis placed on the importance of the
intermediate diet. At the moment, it all seems to
be a bit of a lucky bag: parties might be ready, or
they might not be. It should be made clear that all
parties are fully expected to be ready by the time
of the intermediate diet. If they are not ready, the
judge will question them as to why not and a dim
view will be taken of any lack of readiness, unless
there is good reason for it. That would have an
immediate effect. Anecdotal evidence suggests
that in the High Court the preliminary hearing and
the ability of parties to work together to ensure that
everything is in place for the trial diet are saving
time. I do not think that it would be impossible to
achieve that in the summary system. We are just
talking about a change of emphasis, albeit an
important one.

Wilma Dickson: I wonder whether it would be
helpful if we gave the committee a background
briefing paper on the overall work programme. We
can also find out whether there is any way of
making sections 18 and onwards, which deal with
preparation for summary trial and which provide
for the need to notify the defence and to change
the time limit in relation to proof of uncontroversial
matters. I think that you are saying that you would
like to see something more definitive, like the
detailed preliminary hearing specification that was
given in the Bonomy report. Is that correct?
The Convener: Yes. Given that Scott Pattison
suggested that the timescale might be adjusted,
we should know whether that is proposed.

Wilma Dickson: We take the point that you
want to see the overall summary justice work
programme.

Scott Pattison: The timescale for the
intermediate diet is not prescribed by statute at the
moment. A move to hold the intermediate diet four
weeks before the trial diet can be achieved by
means of a protocol between partners and
effective programming of business; it does not
require a statutory change to be made. I underline
the commitment of not just the COPFS but all
partners to providing a speedier system and the
significance of the work that is on going to achieve
that.

The Convener: Yes. I move on to the subject of
trial in the absence of the accused. As you know,
the committee dealt with trial in absence under
solemn procedure when it considered the Criminal
Procedure (Amendment) (Scotland) Bill, to which
we made a number of amendments. Why, in the
case of summary justice, have you decided to go
back to having a full trial in the absence of the
accused? Does it not seem odd to have a number
of limitations as to when a trial can proceed under
solemn procedure but fewer restrictions on trials
under summary procedure?

The Convener: I do not doubt that commitment
for a minute. However, the committee is expected
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Wilma Dickson: The ministers’ view, which is
reflected in the policy memorandum, is that under
the ECHR there is no bar to holding a trial in the
absence of the accused, as long as the individual
has been duly notified of the date of the trial. In
summary courts, the volume of non-appearances
and the contempt of the court process that that
reveals are a serious issue.

Wilma Dickson: We have figures only for
convictions for failure to appear, which probably
underestimate the total. There are around 3,000
convictions a year against the various failure to
appear provisions, but most of those concern bail.
Mike Pringle: Given that the accused, like the
solicitor, will know that the trial could go ahead in
their absence if they fail to turn up, is the bill trying
to force more accused persons to conclude that
the trial will go ahead anyway even if they do not
turn up? On the other hand, although no
responsible solicitor would tell an accused person
that they should not turn up for their trial, if the
accused is made aware that their solicitor will not
act for them in the event of their failing to appear
at the trial, a contradictory message could be sent
out. Will the provisions be used almost as a stick
to ensure that people turn up for their trial?

Whereas in the High Court enormous difficulties
can be caused by one or two cases of nonappearance, in summary courts the problem is
more the volume of such cases, which
cumulatively undermine respect for the court.
Therefore, given that the consequences for the
offender are much less serious in summary cases
than in solemn cases, ministers felt that we should
legislate for trial in absence from the beginning in
summary proceedings.
The Convener: We are all familiar with the
arguments against trial in absence, which were
rehearsed during the passage of the Criminal
Procedure (Amendment) Scotland Bill. Obviously,
one genuine obstacle concerns the position of the
solicitor who will be unable to obtain instructions
from a client who is not present during the trial.
Surely that will cause some problems.

Wilma Dickson: It is fair to say that ministers
are concerned about the fact that people do not
show up for their trial. By making it clear that the
trial may go ahead in their absence, the provisions
may provide an incentive to people to show up at
their trial.
Mike Pringle: If, as we have heard, solicitors
refuse to act on behalf of absent accused, how will
the provisions help the situation?

Wilma Dickson: We understand that some
solicitors may not wish to continue to act in the
absence of a client who can instruct them,
although precedents exist in other areas of the law
for a solicitor to act in the best interests of a client
who cannot give instructions. The bill provides
that, where the court considers it to be in the
interests of justice to do so, the court should
appoint legal representation on behalf of the
absent accused. Where the identification of the
accused was a major issue, it is doubtful that a
court would proceed with a trial in absence.

Wilma Dickson: We have not seen the
evidence that the committee may have received
from various solicitors’ representatives, but it is not
without precedent for a solicitor to act when they
are not able to take direct instructions.
11:45
Scott Pattison: We all want to get to a situation
in which by the time cases reach the stage of the
intermediate diet, parties are routinely prepared
and solicitors acting on behalf of the accused have
full instructions. One caveat is that the prosecution
will want to use the trial in absence procedure very
sparingly. If a solicitor has been fully instructed, if
the accused was present at the intermediate diet
but fails to turn up for the trial, and if, for example,
a vulnerable victim and vulnerable witnesses are
involved, it is possible to imagine a situation in
which a sheriff sees everything in the round and
proceeds to trial in absence in the interests of
justice.

The Convener: If the court appoints a solicitor,
the same problems will arise, in that the solicitor
will need to establish the wishes of the accused
who is not present. Therefore, even if the court is
given those powers, real difficulties will still arise.
The court might face the position that solicitors are
genuinely not prepared to act in those
circumstances.
Wilma Dickson: We understand that difficulty,
but trial in the absence of the accused is not
without precedent and is common in other
European jurisdictions. No bar to a trial in absence
is inherent in the European convention on human
rights, provided that the individual is clearly
notified in advance. The bill provides that, once an
accused has pled not guilty and it is clear that a
trial will be held, the accused should be notified
not only of the date of the trial but that the trial
may go ahead in their absence.

I understand solicitors’ concerns and I look
forward to reading their submissions, but I do not
think that in every case a solicitor would rule him
or herself out of representing at a trial in absence.
If we make the systemic improvements that we
want to make, it is possible to imagine a situation
in which solicitors are fully instructed routinely at
intermediate diets and are ready for trial.

The Convener: What figures are available on
the volume of non-appearances?
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The Convener: We tend to revert back to the
point that we discussed earlier about the
importance of the intermediate diet. If that part of
the system worked effectively and the
preparedness of the parties, including the full
instruction of the solicitor, were established, the
trial would be more likely to go ahead.

2838

including under misuse of drugs legislation. We
have a judiciary that is used to sentencing on a
one-year limit.
The bill raises the common-law ceiling to mirror
that which is imposed by a number of statutes at
the summary level. Some work that has to date
been dealt with through sheriff and jury
prosecutions will be redistributed as a result of the
increased sentencing power in summary cases.
The modelling work that we have done thus far,
which is continuing, suggests that 500 to 550
cases per year may be dealt with by the sheriff
sitting summarily rather than with a jury. That is
reflected in the financial memorandum.

Scott Pattison: It is crucial to the whole system
that intermediate diets work to optimum effect.
There is clear agreement about that.
Mrs Mulligan: Let us consider sections 33 to
35, which increase the custodial powers of sheriffs
in summary courts. Such courts could soon deal
with some serious cases. Would that remove the
option of the jury trial for many alleged offenders?
Could it be seen as weakening the participation of
laypersons in the court process?

Noel Rehfisch: I will follow up that answer and
address Mary Mulligan’s second point, which has
not been addressed. Scott Pattison rightly pointed
out that our modelling to date indicates that, based
on current case loads, about 550 cases per year
that prosecutors would have marked to the solemn
courts will in future be heard at the sheriff
summary level. You asked whether that will result
in a significant dilution of the involvement of
laypeople in the system. The McInnes committee
did not find any huge crisis of confidence in the
sheriff summary level, at which the sheriff
determines guilt or innocence and also passes
sentence. However, issues arose about the role of
lay justice and whether that should continue—we
will come to that matter later.

Noel Rehfisch: The proposed increase to a
maximum custodial sentence in summary cases of
12 months was a specific recommendation of the
McInnes committee. It was based on that
committee’s premise that the sheriff who sits
summarily is an experienced judge. If we look at
comparable jurisdictions abroad, for example, we
see that the current level of sentencing power of a
sheriff sitting on his own is quite low.
Another argument for that change is to do with
efficiency, to which we have alluded several times.
At the moment, a number of cases that go to the
solemn courts are not as serious as some of the
significant solemn cases that go to trial at the High
Court. The argument is about seeking some form
of business redistribution to ensure that every
level of the system deals with the business that it
ought to deal with and managing that as effectively
as possible.

To add to Scott Pattison’s comments on the
figures, in recent years, the business in the sheriff
summary courts has been in excess of 90,000
cases a year. We are talking about a shift of 500
or so cases, which is not a significant proportion of
the case load. In those cases, the process will be
presided over entirely by a professional judge. Our
view is that, given the proposed changes to and
investment in the lay justice system, the overall
package will not dilute lay involvement in the
system.

The independence of the prosecutor who makes
the marking decision about which level of court a
case will end up in is not affected by the change in
the bill. Obviously, the prosecutors will be aware of
the higher sentencing limit in the system and they
will need to exercise proper discretion in that
regard. Perhaps Scott Pattison wishes to add
something.

Mrs Mulligan: You have probably answered my
supplementary question, but I will ask it anyway.
Safeguarding Communities-Reducing Offending
has suggested to us that the increase in the
custodial sentencing power raises the possibility of
an increase in the number of people in our
prisons, which would go against the Executive’s
direction of travel of reducing the prison
population. Given the numbers that you have just
quoted, what would you say to SACRO on that?

Scott Pattison: The decision as to which forum
or court an individual is prosecuted in is for the
procurator fiscal, subject to instructions from
Crown counsel and the Lord Advocate. To that
extent, an accused person in Scotland does not
have a right to a jury trial or an option for one. The
decision is for the prosecutor based on
consideration of the evidence in the case, the
seriousness or otherwise of it and the available
sentencing powers of the court.

Noel Rehfisch: Our response would be twofold.
First, it is clear that the intention of the changes is
not to be more punitive in respect of any particular
offence. For example, for any statutory offence
that can be tried only summarily at present, the
sentencing limit will not change. The increase to
12 months is about providing headroom in the
summary system to deal with slightly more serious

The bill proposes to increase the common-law
sentencing power of the sheriff to one year.
Sheriffs have a one-year sentencing power
available to them in a number of statutory offences
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cases that, in the view of the McInnes
committee—which ministers accepted—could
relevantly, competently and capably be dealt with
in the sheriff summary court.

number of cases that fall into that category would
certainly be in the tens or the low hundreds.
Noel Rehfisch: Just to follow up on that, one
could imagine a situation in which there was a
breach of a statutory obligation, which is quite a
simple case, but the penalty available—possibly to
be imposed on a company—is quite high. As Cliff
Binning said, we do not consider at all that simply
having a £10,000 ceiling on the summary
sentencing limits will lead to the judiciary thinking,
“Well, we have this new power. Let’s use it in
cases where we wouldn’t previously have used it.”
That is not the intention at all.

On two occasions in recent years, there have
been increases in the maximum sentencing level
in the sheriff solemn courts. The same sheriffs,
albeit with a jury, are responsible for determining
sentences in those cases. To date, there is no
evidence that those increases have led to what
might popularly be described as sentence drift. We
are confident that the judiciary will continue to
consider individual cases on their merits. The
measures are about having the appropriate level
of business in certain sectors of the system.

Mr McFee: On the points on imprisonment, you
seemed to suggest that the powers would not be
used for cases that would normally be heard in the
sheriff summary court. However, none of the
provisions in the bill would prevent that from
happening. Is that correct?

Mrs Mulligan: The prescribed sum will also be
increased. Has the Executive considered whether
raising
the
level
of
fines
could
be
counterproductive? For example, the measure
could result in increased difficulties for those who
already have difficulties paying fines. It could also
mean that, if people cannot pay fines, the
custodial route could be used instead.

Noel Rehfisch: Yes. It will remain for the
prosecutor to mark the case at the appropriate
level and it will remain for the judge to determine
the most appropriate sentence, having regard to
the facts and circumstances of a case. We
certainly do not think that we should intervene
through legislation in the sentencing decision.

Noel Rehfisch: Again, there are two prongs to
my answer. First, to echo what was said about
custodial sentences, there is no intention to
increase the maximum fine that can be imposed
as a disposal for a particular offence. The intention
is that cases that would previously have to go to
the sheriff solemn court to receive a sentence that
was felt to be fit will now come down to the sheriff
summary level. Secondly, the introduction of the
new system for fines enforcement, which I am
sure we will come on to soon, involves the
creation of fines enforcement officers, who have a
range of ways of enforcing fines and, critically, an
advisory and assistance function. We hope that
that will lead to the system being much better
informed about the ability of people to pay and that
it will be able to manage outstanding fines much
more effectively.

Mr McFee: I am not suggesting that you think
that. However, the implication of what you said
earlier was that cases that normally come to the
sheriff summary court would not attract higher
disposal tariffs, but that clearly is not the case.
They will be available and the question is whether
the court will use them.
Wilma Dickson: Yes.
Mr McFee: So the possibility of sentence drift
exists.
Wilma Dickson: It is fair to say that it does. One
of the concerns in the Bonomy report about
increasing sheriff solemn sentencing powers from
three to five years was that sentence drift would
occur—that is, the concern was that an offence
that would have previously got a lower sentence
would get a higher sentence simply because that
was available. We have been monitoring that
carefully and we have commissioned a large,
independent evaluation of the Bonomy reforms,
which will come back to the committee. However,
so far, we have seen no evidence of sentence drift
happening. There is no evidence that the
availability of a penalty alters a judge’s
assessment of the seriousness of an individual
case. I accept the point that, in theory, the penalty
is available, but no evidence from the previous two
increases has suggested that judges’ judgments
have been skewed.

Cliff Binning: I have a brief point to add.
Currently, circumstances in which the level of fine
that is imposed reaches the existing limit are the
exception rather than the rule. The general
population of fines and the levels of penalty
imposed in respect of those fines will not change
because of the increase in the upper limit of the
fine. The intention is to capture the few cases that,
under other circumstances, would fall to be
prosecuted under the solemn procedure.
Mrs Mulligan: You say “few”, but you gave
figures earlier for the custodial cases. What do you
mean by “few”?
Cliff Binning: I cannot give a precise estimate,
but a typical fine in the sheriff court under
summary procedure would be about £200. Only
rarely would the fine get into four figures. The
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Mr McFee: Time will tell.
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Mike Pringle: Noel Rehfisch
higher fines—of up to £5,000
£10,000 in future. Those fines
individuals but to companies,
corporate bodies. Is that right?
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and to take the important decision on whether
proceedings should go ahead. To allow—as we
have done for the past 20 years or so—the ability
to offer an alternative to prosecution that does not
amount to a conviction once accepted goes no
further in philosophical or jurisprudential terms
than the trust that we have always placed in
prosecutors to bring criminal proceedings.

spoke about the
now and up to
will apply not to
businesses and

Noel Rehfisch: Absolutely. Provisions in the
Criminal Procedure (Scotland) Act 1995 dictate
certain things that a judge must do before deciding
on the level of fine to be imposed. Assessment of
means, for example, would be covered by that.

Mr McFee: I had wanted to ask whether a fiscal
fine was viewed as a conviction. The bill says that
it is not. However, if information about a fiscal fine
were introduced in court when an individual
appeared in a similar situation 12 months later, it
would act in the same way as a conviction would.
Does a fiscal fine not have the effect of a
conviction?

The Convener: We move now to a different
topic.
Mr McFee: Yes—I want to ask about fiscal fines
and enforcement. Clearly, there is a whole new
range of areas in which fiscal fines can be the
disposal. How does the Executive respond to
concerns that, in introducing such a system, it is
encouraging fiscals to act in a quasi-judicial way
and to impose fines without any knowledge of the
background of the case, the circumstances, or the
ability of the individual to pay the fine?

Scott Pattison: Such information is presented
to give the court a full picture of an individual’s
background. We do not want to see alternatives as
a soft option; it is important to have a
proportionate, prompt and effective response to
the huge range of offending for which alternatives
can be used. However, we must ensure that the
court is aware of all that it should be aware of. The
balance is struck by the provision in the bill that
says that the accepted fiscal fine can be referred
to or disclosed only for two years. The bill ensures
that a court knows an individual’s background, but
a fiscal fine falls short of a conviction.

Scott Pattison: Fiscals have been using fiscal
fines for almost 20 years, since their introduction
in the 1980s. The limit was increased in 1997 to
£100. Since then, prosecutors have become
experienced and much more knowledgeable in the
use of alternatives to prosecution generally and
fiscal fines in particular.

Mr McFee: If a fiscal fine is not a conviction, is it
an admission of guilt?

The arguments on whether the powers are
quasi-judicial or otherwise were first set out in the
Stewart report in the 1980s. The fiscal fine, once
accepted, does not count as a conviction against
the individual and the philosophy has always been
that that is an important safeguard. It is also
important to acknowledge that alternatives to
prosecution—fiscal fines in particular—represent
what can often be a proportionate and prompt
response to particular types of low-level offending.

Scott Pattison: Not in strict terms. When an
individual accepts the opportunity to pay a fine in
response to an offer by the public prosecutor, that
involves no admission of guilt.
Mr McFee: So a fiscal fine is not a conviction or
an admission of guilt, but it can be disclosed within
two years in sentencing an individual who
reappears in court.
Scott Pattison: The weight to give to the fiscal
fine would be a matter for the court.

It will not have escaped the notice of committee
members that the bill makes an alteration to the
disclosability of fiscal fines. If an individual accepts
a fiscal fine under the new regime, the fine can be
referred to in court proceedings in the two years
following that acceptance. That, I suppose, is to
ensure that fiscal fines are not regarded as a soft
option but are seen as having some teeth. The
enforcement provisions assist with that as well.

Mr McFee: The information could be used.
Scott Pattison: Yes.
Mr McFee: Although a fiscal fine is not a
conviction or an admission of guilt.
Scott Pattison: Yes.
Mr McFee: That is interesting.

You asked whether prosecutors would be acting
in a quasi-judicial way. I would argue that, for as
long as there has been a procurator fiscal and a
prosecutor in Scotland, he or she has been acting
in a quasi-judicial way. The act of bringing criminal
proceedings against a person is a significant one,
which interferes with that person’s life. We have
always trusted our prosecutors to assess the
evidence and the circumstances of the offender,

Paul Johnston: The provisions are clear. When
an offer is made to an individual, they must be
informed of the consequences of that offer. The
individual will face a choice. If he or she rejects the
offer, they are likely to proceed to trial. If the offer
is accepted, the individual will be aware that
acceptance of the offer might be disclosed in
subsequent proceedings within two years.
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Mr McFee: I understand that an individual could
be aware of that. I could be aware that I was to be
knocked down by a number 10 bus, but that would
not mitigate the situation when that happened.

seizure order—the impounding of a vehicle and,
when appropriate, its subsequent disposal—will
have to operate within a well-defined regulatory
regime. Checks and balances will have to be built
into the regulatory process to ensure that
appropriate steps are taken and the relevant
investigations are made so that that the clamping
or disposal of a vehicle is not done contrary to the
interests of a third party. We will have to examine
such matters in some detail.

The bill will introduce an opt-out system for fixed
penalties. If the individual does not opt out, the
method that will be used for disposing of an
incident will be the fixed penalty. If an individual
was not present when the penalty was issued or
for some reason did not understand it, I presume
that there would be a form of presumption of guilt
through silence if anything came back to court.
Does that not go against natural justice?

Mr McFee: Would not the best regulatory
regime be the law? It is clear that proposed new
section 226D(3) of the 1995 act would permit the
seizing of a third-party asset.

Scott Pattison: I disagree that there is a
presumption of guilt. On receipt of an offer of a
fiscal fine or any other alternative to prosecution, it
will always be open to an individual under the new
regime to elect to have their day in court. The
individual who enters the court process would be
presumed innocent throughout that process until
he or she was convicted.

The Convener: We would like to examine the
provision in more detail because we have
concerns about a number of aspects of it, but we
do not have time. Following what Cliff Binning has
said, it would be helpful if the Executive would
consider the matter further, not just for the reasons
that Bruce McFee gave, but because we would
prefer some of the rules that would apply to be in
the bill rather than in guidance. For example, the
bill could say when the provision could be used,
what exemptions there would be and what the
court was allowed to take into consideration. We
might be talking about a drafting problem. As
Bruce McFee said, it appears that the provision
will capture the registered keeper, who is not
necessarily the owner.

The justification for the deemed acceptance of
alternatives to prosecution comes largely from the
work of Sheriff Principal McInnes, who found that
almost 75 per cent of rejected fiscal fines—some
pitch the figure higher—end up as very early pleas
of guilty in the court process. A huge amount of
cases slip into the court almost because of apathy
or because of somebody’s chaotic lifestyle or
whatever. The new regime will ensure that the
courts are not unnecessarily clogged with lowlevel offending. That is a clear justification for the
new approach that is proposed in the bill.

Wilma Dickson: We take the point. Rather than
simply provide guidance, the intention was to spell
out the arrangements in regulations that would
come before Parliament. We can take the issue
away and think about it. When we wrote back to
the committee on a number of points, we
undertook to consider some of the policy issues
that had been raised. All I will say is that we had
intended to give Parliament the chance to examine
the detail in regulations, but I think the committee
is saying that it is not happy with that approach. Is
that correct?

Mr McFee: Section 43 in part 3 will add to the
1995 act new section 226D, which provides those
who collect fines with the option of seizing a
vehicle to cover unpaid fines. We talked about that
the last time we spoke—you said that you would
examine it. My concern is about proposed new
section 226D(3), which will allow immobilisation or
impounding of a vehicle that is registered under
the Vehicle Excise and Registration Act 1994.

Mr McFee: I will reverse the scenario. I could
own the vehicle but not be the registered keeper,
which would mean that it would not be possible to
collect the fine from the person who should pay it
because the bill gives a specific definition of the
owner.

I will give two brief scenarios to illustrate my
concern. If I decided to buy a car on hire purchase
or by leasing it, the owner of the vehicle would be
the leasing company or the bank and I would be
the registered keeper. I am extremely worried
about the appropriation of third-party goods, which
the bill does not seem to address. My second
scenario involves a company vehicle. Although it
is common for the registered keeper of such a
vehicle to be the employee who uses it, it will be
owned by the company. What justification is there
for the appropriation of third-party goods?

Wilma Dickson: We do not doubt that there is a
need to clarify the details. Our intention was to do
so in regulations that would be subject to the
negative procedure, but we will consider whether
that is sufficient or whether more detail should be
provided in the bill. Would that be fair?
The Convener: We can give a series of
situations in which problems might arise. For
example, the owner might have defaulted on their
fine, but the car might used by the rest of the

Cliff Binning: The answer to that is that we do
not envisage circumstances in which it would be
appropriate to seize third-party goods. A key point
in this general area is that the application of a
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family. All sorts of scenarios might cause us to be
concerned about the fact that the bill provides for
such a power without qualifying it by setting out
the circumstances in which it might be used. We
will almost certainly come back to the matter at
stage 2, but it would be helpful if you could give it
consideration.

2846

offering an alternative to prosecution. Such a
decision should be based on the individual’s
offending background and the nature of the
offence. However, if it is decided that an
alternative to prosecution is appropriate, perhaps
because the offence was of a low-level nature or
the individual has few or no previous convictions,
the individual’s means might be taken into account
in a decision about whether to impose a fiscal fine,
offer a work order or issue a compensation offer.
The individual’s means might be particularly
relevant to the choice between a fiscal fine and a
work order, although I reiterate that those are early
thoughts.

12:15
Mr McFee: Very briefly, on alternatives—
The Convener: Please be very brief—
Mr McFee: What are work orders and how will
they operate?

For a young offender who had offended for the
first or second time, prosecution might be a
disproportionate intervention that might lead to
disproportionate results, given the individual’s
circumstances. However, the young offender
might not have the money to pay a fiscal fine, so it
might be legitimate for a prosecutor to consider
the person’s means in making the choice between
alternative approaches. However, an individual’s
means should not be considered in the context of
the decision whether or not to prosecute, because
such an approach would be fraught with potential
inequity—

Mike Pringle: I would like to add to that
question. Is it envisaged that work orders will be
imposed on rich people who would be well able to
pay fines of as much as £10,000 but who would be
seriously hampered in going about their business
if they were subject to a work order? Alternatively,
is it envisaged that work orders will be used for
people on low incomes, to ensure that their
income would not disappear?
Scott Pattison: I will try to respond to all those
questions. Our department is working on the detail
of our new marking or decision-making policy in
the light of the bill. A stream of work is going on
and we will have to submit the detail of the policy
to the law officers, so the thoughts on work orders
are early thoughts. Section 40 provides for work
orders, which are another alternative to
prosecution that will operate on a deferred
prosecution model. Procurators fiscal will be
allowed to offer offenders a period of communitybased reparatory work as an alternative to
prosecution. The deferred prosecution model that
the bill proposes is similar to the current
arrangements for social work diversion, in that an
individual will have to complete the work before he
or she can escape prosecution. If the work is not
completed, the fiscal will be advised and the
option of taking proceedings against the individual
will remain. I venture to suggest that there will be a
strong presumption in favour of criminal
prosecution in such circumstances.

The Convener: When are we likely to see some
detail on the matter? The committee’s difficulty is
that much of the work is still in progress. We do
not know what a work order is, because as far as
we are aware work orders do not currently exist
anywhere. We need information about the
framework in which the new concept would be
used.
Scott Pattison: Do you mean specifically on
work orders or on the Crown’s marking policy in
general? There are a number of issues.
The Convener: In the first instance, we need
more information on the work orders.
Scott Pattison: We are happy to take that
question away and to provide further information in
writing. As members will see from the provisions, it
is envisaged that the work order regime will be
piloted. I hope that there will be a pilot in an urban
area and one in a more rural area so that a
comparison can be made. There will not be a big
bang in relation to work orders upon
commencement of the legislation. We are happy
to get back to the committee in writing.

The bill proposes a ceiling of 50 hours on the
number of hours of work that can be imposed
under a work order, so the approach will be
different from that of a community service order,
which is an alternative to custody that is offered at
the other end of the prosecution process. The
work order is intended to be an alternative to
prosecution that presents an individual with the
opportunity to do community work.

The Convener: We need to know the definition
of a work order, when it can be used and how it
will differ from a community service order and we
need that detail before we can be satisfied that we
want the provision to proceed and the scheme to
be piloted. Will it be possible to let us—

Mr Pringle asked about the financial background
of individuals who might be offered work orders.
Our early view is that an individual’s means are
irrelevant to the choice between prosecuting and

Scott Pattison: I do not see why we cannot get
back to you with written information on that. There
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is a fair amount of detail in the bill, but I accept
your point that a further submission would be
helpful.

Scott Pattison: Yes. In the vast majority of
cases, we already have that information at the
reporting stage. Sometimes the exact value is not
known and a subsequent report is provided by the
police, but if a police report lacked that information
the procurator fiscal would invite the reporting
officer to clarify the value of the property. Many
cases are prosecuted to obtain compensation for
the victim. The advent of the compensation offer is
a significant step because the prosecutor can
obtain early compensation for the victim without
forcing them to go through the whole court
process.

The Convener: The work order is a new
concept, which is why we want to be clear about it.
Scott Pattison: Indeed.
Mike Pringle: May I follow that up? You talked
about compensation and about not taking into
account a person’s means. Will the Crown Office
and Procurator Fiscal Service know how much
damage has been done when it decides how
much the fine will be or how much compensation
should be paid? Someone could smash up a car
and do £600 of damage. When I sat in the district
court, I needed to know how much damage had
been done before I imposed a compensation
order. If I did not know, I deferred the case. Do
you envisage that you will have all the relevant
information about income and that you will know
how much damage has been done? If you do not
have that information, how will you decide on the
compensation?

Margaret Mitchell: I return to the disclosure of
acceptance of a previous fixed penalty within a
two-year period. I understand that that is
discretionary and that it will not happen
automatically. Can you confirm that that is the
case?
Scott Pattison: At the request of the court, the
prosecutor can advise the court within the twoyear period that an individual has had specific
fiscal fines.

Scott Pattison: That is a difficult question. At
the moment, the police try to provide information
on individuals’ backgrounds and employment
status, but we have to recognise that when the
police are dealing with a person during an arrest
they are not dealing with a willing customer, so the
information on employment status and earnings is
often incomplete. Under the summary justice
reforms, we are exploring the reporting regime
with the police to see whether we can capture
more information on people’s circumstances.

Margaret Mitchell: I will be more specific. When
a person is convicted and the schedule of previous
convictions is automatically handed to the judge,
what will be the situation with regard to
acceptance of fiscal fines?
Scott Pattison: I do not believe that the fiscal
fines would be on that schedule, although I stand
to be corrected by colleagues if I am wrong. My
understanding is that the procurator fiscal would,
on receipt of a request, advise the court of the
acceptance of a fiscal fine.

It is unlikely that the procurator fiscal will ever
receive the sophisticated level of information that a
justice of the peace or a judge receives when an
individual is in court and is represented by a
solicitor who advises the court of that person’s
circumstances. That is an acute situation in that
the person is about to be sentenced. We are
considering ways of capturing much more
information about people’s means. Although a
person’s means might not be relevant to
determining the amount of compensation that
should be awarded, it is relevant to the instalment
regime that will be imposed. If the regime is too
harsh, the individual will default and we will not
have maximised use of the alternative to
prosecution.

Margaret Mitchell: In other words, the judge
would have to say, “I have information about the
previous convictions but I would like to know about
previous fixed penalties.”
Paul Johnston: Yes. In that situation, the fiscal
would be entitled to disclose the existence of a
fixed penalty. The legislation is clear that the
existence of fixed penalties that have been
accepted may be disclosed but that they will not
appear in any schedule of previous convictions.
Margaret Mitchell: You say “may be disclosed”.
That is what worries me. Will disclosure be
instigated by the fiscal or the court? I think the
legislation is silent on that. How would someone
know whether the penalty related to, for instance,
a speeding offence or a drug offence? We require
a lot of further information.

Mike Pringle: Can I ask one brief question on
that?

Wilma Dickson: Are you asking us to clarify
who would exercise that discretion?

The Convener: Please make it very brief.
Mike Pringle: Will you also know how much
damage has been done to the plate-glass shop
window, the car or whatever, so that you can alter
the compensation that is paid to the victim? Will
you have that information?
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Margaret Mitchell: Yes. I would also like to
know in what circumstances the discretion would
be exercised and whether there is any proviso for
the offence being an analogous one or whether
the disclosure would apply to any fiscal fine—
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Mr McFee: Or, indeed, whether there is more
than one person who could reveal the acceptance
of a fiscal fine.

2850

police reports and so on in that light. We will take
almost
a
problem-solving
approach
to
prosecutions by asking what the best response to
the facts might be, whether there are alternatives,
whether the court should be used to make a public
denunciation in a case involving a serious offence
and so on.

The Convener: Given that there has been a
change in the policy and the fiscal fines are to be
disclosed, we would want to know everything that
there is to know about that, including whether the
fines of people who were working with at-risk
children and adults would be eligible for disclosure
in relation to the standard and enhanced
certificates.

Clearly it is in the interests of everyone in the
system for the justice of the peace court to be
used to maximum effect, as it is for all the solemn
and the summary courts. There is no agenda to
remove work from the district court—in fact, the
shadow marking that we have done suggests that
cases that could be taken out of the system will
come from the sheriff summary court and the
district court.

Wilma Dickson: We will get back to you in that
regard.
The Convener: I am being advised that I should
also ask whether the fines would be eligible for
disclosure in relation to the fit and proper person
tests that local authority licensing committees use.
We would like to know what the implications of the
policy change will be in terms of the courts and
any other relevant area, such as those which I
have mentioned.

12:30
Mike Pringle: Does the Executive intend to
establish a JP court in each sheriff court district?
Some people have implied that we are going to
end up with only one JP court in every sheriffdom,
but that is not right, is it?

Wilma Dickson: Essentially, you are asking
about the extension to analogous bodies of the
point that you raised in relation to the Criminal
Injuries Compensation Authority

Cliff Binning: The intention is to provide a
configuration of courts—sheriff court and JP
courts—that will preserve local access to justice.
The intention is to work up the model of that
configuration sheriffdom by sheriffdom, taking full
account of several factors such as business profile
and local community interests. The idea that there
would be only one JP court per sheriffdom is far
removed from any configuration of courts that we
envisage.

The Convener: Yes. It would be helpful if you
could clarify those points.
I want to spend the last while discussing the
establishment of justice of the peace courts. We
are going to have a round-table discussion on this
matter with relevant witnesses, but Mike Pringle
has a couple of questions to ask at this point.
Mike Pringle: Some people have said that the
increase in the level of the fine to £500 will mean
that a huge amount of work is not going to end up
in the district court and that this proposal is a
back-door way of getting rid of district courts. What
are your views on that?

Mike Pringle: I now turn to something that is a
concern to me, and might also be to others, which
is the question of who the new justices are going
to be and how they are going to be trained. There
is an implication that each current justice of the
peace is going to be offered a five-year contract.
We have visited several places where a number of
justices—too many in one area—are not as
competent as they might be and so have not been
given court duty for one reason or another.
Sometimes that has been because they were not
willing to undergo training. If, under the provisions
of the bill, all those people are to be offered a fiveyear contract, I am concerned that we will end up
using people who have not been in the justice
system, who are not competent and who have not
done the appropriate training.

Scott Pattison: There is scope for a range of
summary business that is dealt with in the sheriff
and district courts to be taken out of the summary
system by virtue of the increased range of
alternatives that are available. You will see that
the financial memorandum suggests that, based
on the parallel marking exercises that have been
carried out, between 10 per cent and 20 per cent
of the current work could be taken out of the
system, at least initially.
We are committed to maximising the use of the
summary courts, including the JP court. I have
referred to the work that is under way on the new
marking or decision-making policy and the need
for that to go to law officers. We are using this as
an opportunity to review marking policy in general
in the Crown Office and Procurator Fiscal Service.
It is likely that we will move to an outcome-focused
model and that we will examine prosecutions,

We are all aware that in some areas training by
district court associations is extremely good, while
it is non-existent in others. The bill suggests that
JPs will have a three-day residential refresher
course. If we are talking about serious training, I
wonder whether three days is anywhere near
enough.
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Richard Wilkins (Scottish Executive Justice
Department): It might be helpful to deal first with
the second of those points.

Mike Pringle: I urge you to look at two
submissions that we received—I will not say which
at the moment. I am sure that you will take
cognisance of them because they raise serious
issues about reappointment.

The bill envisages that there will be an on-going
training requirement for all JPs that will be set by
the Lord President. Part of that is likely to involve
all JPs undertaking a refresher course within the
first two years of the new system coming into
existence.

Wilma Dickson: We understand the point. We
have received similar submissions, but I flag up
that balancing the ECHR requirements and the
requirements to take across the folk who are
competent is quite tricky. We are currently actively
considering the matter.

That would not be the only training requirement.
We expect that there will also be an obligation to
undergo a minimum number of days training each
year. That might not be as many days as some of
the really good local authorities currently provide
but, as a minimum, it will be a significant
improvement on the current situation in which
there is no minimum training requirement. The
Lord President will set a requirement for every
future justice of the peace to undergo a minimum
number of days training each year. It would not
just be one three-day course in two years; they will
have to undergo on-going training every year.

The Convener: Thank you. The panel members
will be pleased to know that that ends our
questioning. You have clearly been doing a lot of
work. We have learned that the bill is very large.
We are grateful for the time that you have spent
with us in private and public meetings to talk us
through the bill’s main provisions. As I said, we
require more detail on some matters. If you need
clarification of what those areas are, you can liaise
with the committee clerks. I thank the bill team for
coming along and for their efforts this morning.

The point about full justices who might be
offered appointment is similar to one that was
made to the Scottish Court Service, and we are
actively considering it. Anyone who signs up to a
new five-year appointment under the new system
will have to promise to undergo training and to be
available to meet the future sitting needs of the
area. We anticipate that anyone who does not
want to train will not sign up to the five-year
appointment in the first place.

12:37
Meeting suspended.

Concern has been raised with us about whether
the current wording of the bill provides sufficient
safeguards to ensure that the cohort of lay justices
that will carry over to the new system is the cohort
that we want. We are currently considering various
ways in which we could tighten up the safeguards
to ensure absolutely that the provisions in the bill
will enact ministers’ policy intentions. A concern
that is similar to the one that has been raised with
the committee has been raised with us.
Wilma Dickson: We recognise the problem, but
there is some difficulty in setting out a European
convention on human rights compliant model that
falls somewhere between ending all contracts and
giving all full justices a chance to move across.
We could end all contracts and start from scratch,
but that would be disruptive and it would send a
negative message to many good JPs. We must be
mindful of the ECHR implications for judicial
independence. Similar points have been made to
us and we are actively considering the matter, but
it is not straightforward.
Mike Pringle: Will you now get sight of all the
evidence that the committee has been given?
Wilma Dickson: Yes.
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11th Meeting, 2006 (Session 2), 19 April 2006, Supplementary Written Evidence
SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH EXECUTIVE BILL TEAM
Follow up to official evidence – 19 April
Thank you for giving us the opportunity to submit oral evidence to the Justice 1 Committee on 19 April in
respect of this Bill. A number of issues were raised during the session on which we undertook to follow up in
writing. This letter provides further information on those issues which I trust will be of assistance as the
Committee continue to take evidence on the Bill.
For ease of reference I attach three annexes, dealing with the issues raised during the session:
x

Annex 1 responds to the Committee’s desire to see the Bill’s proposals in the context of the overall
work underway on summary justice reform, so that they can satisfy themselves that a speedier and
more efficient system will be achieved. We also promised to consider whether there should be
further legislative provision relating to the management of summary criminal business in addition to
that currently enacted and proposed in the Bill (with particular reference to the intermediate diet) and
the annex picks up this issue also;

x

Annex 2 responds to a number of points made by the Committee in other areas of the Bill. It covers:

x

The objectives of the Executive’s Bail and Remand provisions, in the light of the Committee’s
concerns about the reference in the Policy Memorandum to ‘codification’ and about the use of an
non-exhaustive list of considerations relevant to the grant of bail;
Further detail on the provisions in the Bill relating to alternatives to prosecution – particularly the
'work order' and the operation of disclosure of accepted fiscal fines;
Concerns raised by Committee members about the operation of the proposed power for a Fines
Enforcement Officer to seize a vehicle; and
Some additional points in relation to lay justice reform.

x
x
x
x

Annex 3 is a draft of the regulations that Ministers intend to make under the powers conferred by
sections 54 and 56 of the Bill to make provision for the appointment, training and appraisal of JPs,
with a covering explanation of how we envisage these regulations will work in practice. I note that a
number of those submitting written evidence express a desire for more information on training and
appraisal issues in particular. I hope this additional level of detail is helpful to the Committee in
preparing for the ‘round table’ evidence session on lay justice on 10 May.

I hope this response is helpful and would be happy to provide any further information that the Committee
may require.
WILMA DICKSON
Head of Criminal Procedure Division
ANNEX 1 - IMPROVING SPEED AND EFFECTIVENESS IN PROCESSING CASES THROUGH THE
SUMMARY JUSTICE SYSTEM
Committee members sought clarification as to how the reforms will lead to summary cases being dealt with
more quickly and effectively in future. Ministers are of the view that this will be achieved by taking forward
work on two fronts in parallel – legislative change to improve procedures and create capacity within the
system, coupled with a programme of joint work between the agencies whose task it is to make the system
operate effectively, ensuring that those agencies are prepared for changes in the law and that those changes
will deliver practical results.
Legislative change to improve procedures and create capacity within the system
In its report the McInnes Committee identified a number of the detailed procedural changes required in the
summary justice system by considering the trajectory of a summary criminal case and making
recommendations for change aimed at eliminating waste and promoting good practice at every stage of the
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system. The majority of those recommendations have now been adopted as measures in the Bill. Each of
these will, at its own point in the process, provide for more effective case handling and promote the speedy
disposal of summary business. Without repeating those measures in detail examples include:
x

provision allowing written pleas of not guilty to be dealt with administratively, freeing up judicial time
for other cases;

x

provision allowing outstanding cases to be combined against a single accused in a wider range of
circumstances, reducing the number of outstanding cases in respect of a single accused; and

x

bringing the procedure in relation to the agreement of uncontroversial evidence in summary cases
into line with the position in solemn cases, ensuring that only those who genuinely need to give
evidence in a case are cited to attend the trial.

Changes such as these will, cumulatively, play their part in ensuring that there is no incentive for cases to
“churn” in the system and will also free up court time, allowing other business to be heard as quickly as
possible. More fundamentally the proposal to increase the jurisdiction of the Sheriff sitting summarily will
allow a number of appropriate cases to be managed through a less intensive process in future – freeing up
further capacity in the system to deal quickly with cases. The use by the Crown of a wider range and level of
alternatives to prosecution in future will also create capacity in the summary court system – ensuring that
those cases which genuinely require prosecution are processed as quickly as possible and frees up legal
time to allow fiscals to communicate with defence agents about cases.
Taken individually, therefore, a number of the Bill’s provisions will help to promote increased speed and
effectiveness in the summary justice system.
The Committee expressed a desire for more detailed description of summary justice case handling,
particularly in relation to the use of the intermediate diet. We are of the view that where an intermediate diet
has been deemed necessary it should:
x

Be held at the right time – so that the defence can come to it fully prepared but there is sufficient
time before the trial to complete any further work without rescheduling the trial diet; and

x

Like the preliminary hearing in the High Court, and the first diet in the sheriff court, be used to best
effect by all parties, including the court, to ensure that parties are prepared for the trial diet.

Much of the work underway between stakeholders (see below) is focused on ensuring that the intermediate
diet achieves the purposes identified for it in section 148 of the Criminal Procedure(Scotland) Act 1995 –
establishing whether the case is ready to go to trial, clarifying the plea and ascertaining whether evidence
has been agreed as far as possible. As with the High Court reform, buy-in from all the stakeholders,
particularly from judges and the legal profession, will be critical to ensuring that there is real change on the
ground.
The Intermediate Diet
Section 148 of the 1995 Act already contains detailed provisions in relation to intermediate diets:
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x

the diet is for the purpose of ascertaining whether the case is likely to proceed to trial on the
appointed date

x

the court is to ascertain the state of preparation of the parties

x

the court should confirm whether the accused intends to adhere to the plea of not guilty (in practice
the court generally asks the accused to tender a plea, and the Act provides that a plea of guilty can
be tendered)

x

the court should explore the extent to which the parties have complied with their duty to identify and
agree non-contentious evidence

x

the court can ask any question of the parties for these purposes

66

Justice 1 Committee, 10th Report, 2006 (Session 2) – ANNEXE D
x

it can also operate as an interim diet for the purposes of prosecution of sexual offences

In addition, the Bill makes a number of changes which would further reinforce the intermediate diet:
x

amendment to provide that the court “may”, rather than “shall”, adjourn a trial diet where it considers
that the case is unlikely to proceed (s18). This is in line with the recommendation of the McInnes
Report (para 20.14). The Committee was of the view that this change was consistent with the more
proactive role it envisaged for the judiciary in management of intermediate diets;

x

certain special and other defences can only be relied on if these are intimated by the intermediate
diet (s19). This amends the position currently to be found in ss149 and 149A of the 1995 Act.
Particulars of the defence, together with details of witnesses to be called, require to be given. This
should help to ensure that defence solicitors are fully and properly instructed by the intermediate
diet, and reflects also the proposed increase in summary sentencing power in the Bill;

x

provision in connection with uncontroversial evidence (s20). This brings the position in summary
cases into line with that in solemn cases, as amended by the ‘Bonomy’ legislation. Section 258 of
the Act is amended to provide, in short, that a party can serve a notice of uncontroversial evidence
on the other parties; that the time period for service of such a notice, and challenge of a notice, is to
be calculated by reference to the intermediate diet; and that the court can disregard a challenge to a
notice if it regards it as unjustified. In most cases the intermediate diet would provide the ideal
opportunity to deal with these matters, having regard to the time limits involved;

x

a duty on solicitors engaged by accused persons for the purposes of their defence at a trial to notify
the court and the prosecutor of the fact that they have been engaged (s21). The purpose of this duty
is to allow for the service of documents on the solicitor, which should help to ensure that the case is
in a better state of preparation by the intermediate diet. It will also assist the Crown in discharging its
obligations in relation to disclosure of evidence, which in turn should ensure better defence
preparation by the intermediate diet.

It can therefore be seen that many of the provisions which will be introduced by the Bill form part of a
framework for greater and more proactive judicial management of intermediate diets.
It may also be worth noting that as the Vulnerable Witnesses (Scotland) Act 2004 is rolled out to summary
proceedings, provisions will come into effect making clear that the intermediate diet is to be used to ascertain
whether special measures for vulnerable witnesses are required.
When considering further amendment, we are keen to avoid creating unnecessary bureaucracy. Summary
cases can range from the simple breach of the peace to the complex fraud.
The breach of the peace case may involve two eye-witnesses, the evidence of both of whom may be
disputed by the accused. At the intermediate diet in such a case, the court will wish to confirm if the accused
maintains his plea of not guilty. If he does, there will be no scope for the agreement of evidence and the
court will wish simply to ensure that both parties are prepared for trial and that the witnesses are cited and
available to attend.
In the complex fraud case, however, there may be tens of witnesses, including some expert witnesses. The
evidence of some may be formal and uncontested, while that of others will be contentious. There may be
many productions and certificated evidence procedures may be invoked. There may be forensic evidence.
At the intermediate diet, the court will wish to explore, in some detail, issues such as the extent to which
evidence may be agreed and witnesses excused attendance and also the likely duration of the trial.
The reforms being introduced are intended to recognise that a “one size fits all” solution might not apply to all
summary cases.
We will, however, consider further with Ministers and the judiciary the scope to include more detail about the
conduct of the intermediate diet on the face of the Bill, or through Act of Adjournal. One option might be to
introduce through Act of Adjournal a form for the court to complete to confirm that the various steps identified
for the hearing have been completed. This would also serve to focus on the role of the judge in successful
management of intermediate diets. And it could pick up certain points which represent current good practice
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Local Criminal Justice Boards take a joint approach to promote a more efficient and effective criminal
justice system. There are eleven criminal justice boards across Scotland: Argyll & Clyde, Ayrshire, Central,
Dumfries & Galloway, Fife, Glasgow, Grampian, Highlands & Islands, Lanarkshire, Lothian & Borders and
Tayside. The core membership consists of the Sheriff Principal (as chair), the Area Procurator Fiscal, the
Court Service Area Director and the Chief Constable or Assistant Chief Constable from the local police force.
Some local boards have sought to expand their membership to include, for example, Directors of Social
Work. The boards meet 3 or 4 times per year and focus on continuous improvement to court and criminal
justice processes.
For example, we will work towards developing recognised procedures formalising the opportunity for
communication between procurators fiscal and the defence before the intermediate diet in larger jurisdictions
– this already happens in many areas and we will seek to build on existing good practice. No such change
may be required in smaller jurisdictions, where lines of communication can be easier to maintain.
We are, however, in no doubt that the summary justice system must operate on the basis of a substantial
common core of good practice committing partners to more effective ways of joint working, and this is what
those partners are all working together to create.
To deliver this work, the National Criminal Justice Board has set up a System Model Project Board. The
group is chaired by the Secretary to the National Board and contains representation from ACPOS, COPFS,
Scottish Court Service, SLAB, the District Courts Association, the Association of Directors of Social Work
and officials from the Justice Department. The remit of the System Model Project is to develop an overarching model of how the summary justice system will operate in practice and allow agencies to develop
their own task instructions on that basis. Its basic aims are to:
x
x
x
x
x

Reduce “wasted” court hearings;
Increase pleas at first calling;
Provide a more meaningful intermediate diet;
Continue to provide victims and witnesses with a high standard of service; and
Introduce more efficient and effective processes.

The programme of work is being developed in three distinct workstreams. These are:
x
x
x

ACPOS/COPFS workstream – broadly speaking dealing with the cases which are reported to the
procurator fiscal, how decisions are made, how cases are commenced and disclosure of evidence;
Courts workstream – dealing mainly with issues of court programming. The Sheriffs Principal and
Sheriffs Association have been invited to contribute; and
Legal Aid workstream – looking at whether changes to the legal aid regulations can support the
system.

It is expected that recommendations as to the basic model will be completed by the end of June. This
timetable was designed to enable us to share this work in progress with the Committee in advance of Stage
2 of the Bill.
The starting point of the work of the System Model Project Board is to look at how cases are initiated. The
Summary Justice Review Committee identified that there is currently a delay between the commission of an
offence by an accused and the first calling of the case in court because most cases start by citation of the
accused to court. An alternative means to start a case is by an undertaking, where the police release the
accused from the police station to attend at court on a specified date. Undertakings are currently used to
“fast-track” certain types of case, often drink drive cases. As we discussed with the Committee, we are
considering ways in which we can make more and better use of undertakings to appear in order to reduce
the time between the commission of the offence and first calling of the case. This work also involves
reviewing the capacity of the police, the courts and the Crown to deal with a system which is ‘front-loaded’ in
this way; as the Committee noted, there is no point in simply shifting delay from the pre-court to the court
stage. So this is part of a wider review of the capacity of the system as a whole.
The expected outcomes of this stream of work will be clarity about the types of case which are suitable for
the use of undertakings and agreed timescales for the handling of such cases - in particular, for police
reporting of undertakings to the Procurator Fiscal, and for Procurator Fiscal decision making on cases
reported.
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Local Criminal Justice Boards take a joint approach to promote a more efficient and effective criminal
justice system. There are eleven criminal justice boards across Scotland: Argyll & Clyde, Ayrshire, Central,
Dumfries & Galloway, Fife, Glasgow, Grampian, Highlands & Islands, Lanarkshire, Lothian & Borders and
Tayside. The core membership consists of the Sheriff Principal (as chair), the Area Procurator Fiscal, the
Court Service Area Director and the Chief Constable or Assistant Chief Constable from the local police force.
Some local boards have sought to expand their membership to include, for example, Directors of Social
Work. The boards meet 3 or 4 times per year and focus on continuous improvement to court and criminal
justice processes.
For example, we will work towards developing recognised procedures formalising the opportunity for
communication between procurators fiscal and the defence before the intermediate diet in larger jurisdictions
– this already happens in many areas and we will seek to build on existing good practice. No such change
may be required in smaller jurisdictions, where lines of communication can be easier to maintain.
We are, however, in no doubt that the summary justice system must operate on the basis of a substantial
common core of good practice committing partners to more effective ways of joint working, and this is what
those partners are all working together to create.
To deliver this work, the National Criminal Justice Board has set up a System Model Project Board. The
group is chaired by the Secretary to the National Board and contains representation from ACPOS, COPFS,
Scottish Court Service, SLAB, the District Courts Association, the Association of Directors of Social Work
and officials from the Justice Department. The remit of the System Model Project is to develop an overarching model of how the summary justice system will operate in practice and allow agencies to develop
their own task instructions on that basis. Its basic aims are to:






Reduce “wasted” court hearings;
Increase pleas at first calling;
Provide a more meaningful intermediate diet;
Continue to provide victims and witnesses with a high standard of service; and
Introduce more efficient and effective processes.

The programme of work is being developed in three distinct workstreams. These are:
x
x
x

ACPOS/COPFS workstream – broadly speaking dealing with the cases which are reported to the
procurator fiscal, how decisions are made, how cases are commenced and disclosure of evidence;
Courts workstream – dealing mainly with issues of court programming. The Sheriffs Principal and
Sheriffs Association have been invited to contribute; and
Legal Aid workstream – looking at whether changes to the legal aid regulations can support the
system.

It is expected that recommendations as to the basic model will be completed by the end of June. This
timetable was designed to enable us to share this work in progress with the Committee in advance of Stage
2 of the Bill.
The starting point of the work of the System Model Project Board is to look at how cases are initiated. The
Summary Justice Review Committee identified that there is currently a delay between the commission of an
offence by an accused and the first calling of the case in court because most cases start by citation of the
accused to court. An alternative means to start a case is by an undertaking, where the police release the
accused from the police station to attend at court on a specified date. Undertakings are currently used to
“fast-track” certain types of case, often drink drive cases. As we discussed with the Committee, we are
considering ways in which we can make more and better use of undertakings to appear in order to reduce
the time between the commission of the offence and first calling of the case. This work also involves
reviewing the capacity of the police, the courts and the Crown to deal with a system which is ‘front-loaded’ in
this way; as the Committee noted, there is no point in simply shifting delay from the pre-court to the court
stage. So this is part of a wider review of the capacity of the system as a whole.
The expected outcomes of this stream of work will be clarity about the types of case which are suitable for
the use of undertakings and agreed timescales for the handling of such cases - in particular, for police
reporting of undertakings to the Procurator Fiscal, and for Procurator Fiscal decision making on cases
reported.
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In order that the best possible decisions can be taken at this stage work is going on between ACPOS and
COPFS in the context of the System Model Project Board to find ways of making best use of the police
reporting process. This work will include looking at ways to include the dates when civilian witnesses are
available to give evidence. This will be vital when trials are being fixed as there will be more certainty that the
trial can go ahead and will not have to be postponed due to the fact that witnesses cannot attend.
Work is also under way on the best use of the intermediate diet. Customarily the intermediate diet is held
approximately two weeks before the trial. Often if a problem which may affect whether the trial goes ahead is
discovered, there is insufficient time between the intermediate diet and the trial to get things back on track.
Consequently the trial cannot go ahead, victims and witnesses are inconvenienced, and the trial is delayed.
Consideration is being given to what time period between intermediate and trial diets might best allow issues
of this nature to be addressed and allow sufficient time for most problems to be cleared up, so there will be
greater certainty that the trials will go ahead on the date fixed. This will help to minimise the churn of cases
and increase the speed of the criminal justice system.
As we emphasised at the Committee session, we recognise that for the intermediate diet to work most
effectively the defence needs to be fully aware of the case against their client. The Crown is working on the
premise that disclosure to the defence should ordinarily take place a minimum of 28 days prior to the
intermediate diet. This would give the defence solicitor four weeks to consider the full Crown case with his or
her client. As such, solicitors should be in a position where they are able to state definitively whether their
client is pleading guilty or not guilty at the intermediate diet, as they will have had one month to consider the
Crown case with their client, and all practitioners and the judiciary will be aware of this fact. Our goal is
reduced “churn” of cases at intermediate diets, and an increase in pleas of guilty prior to the trial diet, thus
reducing the average time it takes to dispose of a case, and more importantly resulting in less inconvenience
to victims and witnesses.
It is crucial that intermediate diets are treated with the importance that they deserve. They present an
opportunity for the accused to plead guilty with minimum inconvenience to victims and witnesses. By doing
so it is likely that they will attract a sentence discount in terms of section 196 of the 1995 Act.
We are working closely with the Scottish Legal Aid Board to develop a package of proposed changes to
summary criminal legal aid regulations to complement the system model. These changes will take into
account the significant changes already made to the summary criminal system such as sentence discounting
and early disclosure by the Crown. They will also encourage early preparedness and early disposal of cases
where appropriate. This is likely to mean changes to many aspects of the current legal aid system including
the operation of the duty solicitor scheme (currently to be piloted in work being carried out in Grampian and
West Lothian) and the structure of the feeing arrangements to ensure that early preparation and progress is
appropriately rewarded. We propose to consult with the Law Society of Scotland on these proposals as they
are developed.
As we have mentioned to the Finance and Justice Committees, a parallel priority is to establish better ‘real
time’ management information about the system, so that at national and local level blockages can be
addressed quickly and decision makers at both levels have the information they need to make choices which
ensure that the criminal justice system operates efficiently and effectively. Work is underway on a
management information scorecard to meet this need. It is anticipated that the live version of phase one of
the scorecard will be available by November 2006.
Further information to the Committee
We hope this is helpful in setting out more fully the work underway to ensure that summary justice reform
delivers more efficient, effective justice in relation to the less serious offences dealt with through alternatives
to prosecution and in Scotland’s summary courts.
As noted above, we will ensure that before Stage 2 of the Bill we share with the Committee the emerging
results of the work on the system model. We envisage that that will be helpful to the Committee in its
consideration of any further provision which it considers to be required on the face of the Bill.
If the Committee would like a more formal oral presentation of the work described above at any stage, we
should be happy to provide one.
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ANNEX 2 - SPECIFIC POINTS RAISED BY COMMITTEE MEMBERS ON ASPECTS OF THE BILL
The Bail proposals in the Bill; ‘codification’ and the non-exhaustive list in new Section 23C(2)
The Committee clearly felt that the use of the word ‘codification’ in the accompanying documents suggested
an exhaustive approach, with every detail set out on the face of legislation. There was therefore concern
about the non-exhaustive list in section 23C(2). The point was made that there was some risk of a ‘two tier’
approach, in which the considerations listed in section 23C(2) were seen as having more weight than others
which might be relevant in a particular case, but which were not specifically mentioned. We note related
concerns from at least one consultee, whose concerns focused on the need to avoid impinging on judicial
discretion.
It might be helpful to say upfront that in using the word ‘codification’ in the accompanying documents, we
were simply trying to reflect the fact that the Bill puts on the face of legislation the general right to bail and
the grounds recognised in Scots common law and ECHR case law for refusal of bail. At present, as the
Explanatory Notes say, statute determines the process for bail (which offences are bailable, when bail may
be sought and the conditions on which it may be granted) but is silent on the reasons for grant or refusal of
bail. The Bill seeks to set all aspects of the framework for bail on the face of the law.
This was not intended to mean that every detail not just of the framework, but also of the considerations
which the court was entitled to take into account, was prescribed on the face of the Bill. If the use of the word
‘codification’ has therefore been misleading, we apologise. Under ECHR the court as an independent and
impartial tribunal considering a decision on bail must be able to take all relevant considerations into account
– and must be able to take its own decision in the context of ECHR case law as to what those relevant
considerations are. As Ministers said in the Bail and Remand Action Plan
“We will illustrate the matters which the court could take into account when assessing whether reasons for
refusal of bail exist – for example, the circumstances of the offence and the accused’s history of convictions,
background and circumstances. But there will be no erosion of the court’s right to take all the facts and
circumstances into account and to take the final decision to bail or remand in every case.”
So new Section 23C sets out the reasons which ECHR has recognised for refusal of bail and also a nonexhaustive list of potentially relevant considerations for the court. The list reflects the principal considerations
which have been recognised in ECHR case law, and was intended to be helpful both to the court and also to
members of the public who sought to understand the basis on which bail decisions were taken.
In the Bail and Remand Action Plan Ministers set out their strategy for making the bail system more
transparent. Requiring reasons to be given for all bail decisions was part of that strategy, as was setting out
the bail framework on the face of the law. The non-exhaustive list was intended to be a helpful contribution
to increased transparency.
More generally, we agree with comments made by the Committee to the effect that the provisions in section
1 of the Bill which set out the reasons for refusing bail and the non-exhaustive list of the considerations
which a court may take into account do not change the law. They reflect the law as it stands, taking into
account Scots common law and ECHR case law. They are intended to make clear to all – including
members of the public – what the ECHR reasons for grant or refusal of bail are and what kind of
considerations are relevant when the court is making its bail decision. But as the Bail and Remand Action
Plan underlines, they do not alter the right of the court to take the bail decision in every case.
Alternatives to prosecution - the 'work order' and disclosure of fiscal fines
The work order (section 40)
The work order is an alternative to prosecution. While the offences for which it may be appropriate are a
matter for the Lord Advocate and prosecution policy, it follows that it will be used in respect of low tariff
offences which can be dealt with appropriately other than by prosecution. The view of the Crown is that the
work order will be appropriate for low level offences which can be viewed as offences against the
community. Depending on the nature of the work available in each area, work orders may be particularly
useful in dealing with offences such as breach of the peace or minor vandalism.
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The intention is that it should be another option for the procurator fiscal in cases where s/he takes the view
that an alternative would be appropriate.
Procurators fiscal will be trained and receive guidance from the Lord Advocate on the use of work orders.
The Bill provides that the maximum number of hours in a work order is 50. This is different to community
service orders, which comprise a minimum of 80 hours and a maximum of 240 or 300 hours depending on
whether the order is in relation to a summary or solemn matter. In addition, of course, a community service
order can only be imposed on conviction. A work order does not require a finding or admission of guilt, and
a completed work order will not result in a conviction.
The type of work to be carried out under such an order can be prescribed by the Scottish Ministers. The
Lord Advocate has stated to Parliament that he envisages that communities may be consulted about the
type of work to be done. This could operate in a similar way to the arrangement for community consultation
in the operation of community reparation orders.
The nature of the cases in which work orders will be imposed will be a matter for COPFS policy. A decision
to offer a work order will be taken, on the basis of the nature of the offence and the circumstances of the
offender – for instance his or her record of previous offending - as to whether the case is one which merits
prosecution, or which properly can be dealt with on the basis of an alternative to prosecution. If the view is
that an alternative is appropriate, a decision will thereafter be taken on which alternative option is most
appropriate in the circumstances of the case. This would again include consideration of the nature of the
offence and the circumstances of the accused. At this stage it might be appropriate to take into account the
means of the accused.
As with all alternatives to prosecution, however, it has to be borne in mind that these initially are offers made
by the prosecutor; they are no more than that, until accepted. We consider that there are advantages in
procurators fiscal being able to offer this alternative in appropriate circumstances, which might include a
situation where someone with little money might be able to avoid an unnecessary appearance in court, or
someone in a job might seem an appropriate candidate for a short period of unpaid work. As with all
prosecution decisions, each case will be considered on its merits. It is not intended that accused people
should be offered a choice of alternatives, so it is quite possible that someone with means will nonetheless
be offered a work order. In any case the principal determining criterion for using work orders will be the
nature of the offence.
The work order will operate in much the same way as other alternatives to start with – the offer will be made
by the Procurator Fiscal. If the order is completed satisfactorily, no conviction will be recorded against the
accused, and the community will have had the benefit of unpaid work. It should therefore represent swift and
restorative justice.
As with other alternatives, the Bill makes provision for the information which must be contained in any offer
of a work order.
If the offer is declined, or the order is not completed, the case will be referred back to the Procurator Fiscal to
decide what further action to take. In most cases it is anticipated this will mean that prosecution ensues.
The offer will, however, be on the same terms as the present regime for alternatives – the accused will
require to take positive action to accept. If no action is taken, refusal will be deemed. Time limits for this
procedure are in the Bill.
If the offer is accepted, responsibility for supervision of the order will fall to the relevant local authority. There
will be a need, it is anticipated, for some form of assessment of the accused to take place. It may be that
supervision by fully qualified staff will not always be necessary. There may be an issue around having
convicted and non-convicted persons on the same work placement. These and other issues are under
consideration, and will be worked through with stakeholders.
The work order will be piloted. It is anticipated that there will be two pilots – one in an urban area, and one in
a rural area. Pilot sites have not yet been identified, but work is ongoing in that regard. Pilots will not be
able to start until the legislation is available, so we would anticipate that they will run from 2007, with full
evaluation which would be made available to the Committee and other stakeholders.
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The effect of a completed work order will be the same as for any other accepted alternative. Prosecution will
not be possible. No conviction will be recorded. The Procurator Fiscal will be advised whether or not the
order has been completed, so that further action can take place where appropriate.
Disclosure of fiscal fines in subsequent proceedings and other appropriate circumstances
The Bill proposes that accepted alternatives to prosecution (such as fiscal fines) should be capable of being
treated as if they were previous convictions for a period of two years after acceptance, if the accused offends
again and comes before a court. This is done simply by amending those parts of the Criminal Procedure
(Scotland) Act 1995 which refer to the laying of previous convictions before the court on conviction.
The intention is that on conviction in court, the prosecutor, in addition to giving the court a list of previous
convictions will also provide details of accepted alternatives which fall within the relevant period. This is in
line with the recommendation of the McInnes Committee (paras 11.15-11.17). There is no provision in the
Bill that the new offence requires to be analogous to the matter which attracted the alternative. As with a
previous conviction, the procurator fiscal can always exercise discretion not to disclose a particular matter if
s/he regards it as inappropriate to do so.
The Bill provides only for disclosure of accepted alternatives to prosecution to the court and does not impact
on the mechanism of other disclosure regimes. It is significant that this provision will not impact on the
majority of individuals to whom offers are made, but rather on the minority who re-offend, in which case
relevant previous accepted offers will be made known to the court.
Fines Enforcement Officer’s powers to seize a vehicle
Members raised some concerns regarding the provision in section 43 of the Bill empowering Fines
Enforcement Officers (FEOs) to seize a vehicle as a sanction aimed at securing payment of outstanding
fines. Those concerns centred on protecting the interests of third parties who may claim to be the genuine
“owner” of a vehicle which is registered in the fine defaulter’s name.
As you will be aware, section 43 of the Bill inserts a new section 226D into the Criminal Procedure (Scotland)
Act 1995, which makes provision in respect of the seizure of vehicles by FEOs. The effect of section
226D(3)(a) is that a FEO is only able to seize a vehicle if it is registered with the DVLA in the fine defaulter’s
name. Subsections (10) and (11) of section 226D provide for the Scottish Ministers to make regulations in
respect of the detailed operation of seizures under section 226D (including provisions ‘…for protecting the
interests of owners of vehicles apart from offenders’). Section 226H provides the fine defaulter with the right
to apply to court for a review of an FEOs decision to make a seizure order.
Two issues have been raised in connection with these powers:
x
x

Are there sufficient safeguards for the fine defaulter, who must be the vehicle’s registered keeper?
and
Are there sufficient safeguards for the owner of the vehicle, where he or she is not also its
registered keeper?

On the first, the provisions as introduced provide a number of safeguards for the fine defaulter should s/he
wish to dispute the actions of the FEO in seizing a vehicle. Those safeguards include, for example, the
defaulter being able to make contact with the FEO and discuss outstanding fines in advance of any seizure
taking place and (where seizure does take place) the right to seek review of that decision in court and
provide evidence in respect of personal or family circumstances that make the seizure or disposal of a
vehicle an unreasonable course of action for the FEO to take, in spite of the outstanding fines due. It would
be for the court to determine, in light of all the information put before it, whether to confirm, revoke or vary
the actions of the FEO in such a situation.
On the second, we agree with the Committee that, in the absence of any regulations under subsection (10)
the current drafting of section 226D would, in theory, allow the court to dispose of a vehicle where the fine
defaulter is the registered keeper, but someone else has paid for or owns the vehicle (e.g. a company car).
We are considering the best way to ensure that these provisions allow the FEO to seize a vehicle in
appropriate circumstances but also ensure that someone other than the fine defaulter cannot be deprived of
their property.
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In this context consideration has been given to the approach taken to this procedure in England and Wales
(where fines officers were given the power to seize vehicles following the introduction of the Courts Act 2003
and associated regulations). The position taken was to refer to the registered keeper of a vehicle in the Act
itself and provide, through regulations, the right for any interested third party to make submissions to the
court in respect of any seizure made by the fines officer, with a view to upholding or setting aside that course
of action. This approach protects the rights of third parties while ensuring that FEOs can exercise seizure
powers in appropriate circumstances. In the absence of such powers, the FEO may be left with little choice
but to return the case to court, where imprisonment may eventually be imposed in default of the fine.
We can confirm that the rights of third parties can and will be protected. Regulations under 226D(11)(c)
could, for example, require the FEO to make reasonable enquiries to determine whether the vehicle is
owned by the offender. They could also provide an appeal mechanism for third parties, possibly along the
lines of that in the English model. We are looking at the options for making the necessary provision, whether
by regulations, further amendment on the face of the Bill, or both.
It would be our intention to give the Committee the details of our proposed approach in advance of
consideration of this section of the Bill at Stage 2.
Lay Justice Reform – Additional Points
We have noted the committee’s concern about the possibility that the legislation, as currently drafted, could
allow some full JPs who do not have recent experience of sitting on the bench to take up an appointment,
without there being sufficient safeguards in place to ensure that such JPs would be able to perform their
judicial functions to a high standard. Several stakeholders have also, independently, made their concerns
about that point known to us. We are currently investigating possible ways of amending the legislation to
provide additional safeguards in this area. (There is of course a need, in doing this, to ensure that people
who hold judicial office are not, in effect, removed from that office without good reason.)
We are also aware, from the session on 19 April and from the written evidence submitted to the committee,
that some concerns have been expressed about the impact on district court business of an increased use in
alternatives to prosecution. One point which is not covered within the Bill, but is mentioned in the Policy
Memorandum and which is worth highlighting, is that Ministers wish justices of the peace to have broader
powers to disqualify people from driving, something that they can currently only do in “totting-up” cases. This
would allow them to proceed straight to disqualification regardless of the number of “points” already on an
individual’s licence, and should allow a transfer of business from the sheriff courts to district courts. This
requires an amendment to section 50 of the Road Traffic Offenders Act 1988, which is reserved legislation.
We are therefore taking steps to secure a section 104 order in order to make this amendment.
ANNEX 3 - DRAFT OF THE JUSTICES OF THE PEACE (SCOTLAND) ORDER 2007
BACKGROUND INFORMATION
Content of the draft Justices of the Peace (Scotland) Order 2007
The draft order contains clauses relating to the appointment, training and appraisal of JPs.
This annex summarises the content of the draft order. Several of the provisions of this order relating to the
composition and functions of the training and appraisal committees are similar to provisions which apply in
England and Wales under the Justices of the Peace (Training and Appraisal) Rules 2005. In particular, those
rules provide for an elected committee of JPs to oversee the appraisal of JPs, and for a legal assessor and
district judge to sit on the Magistrates’ Area Training Committee. One difference between our order and the
2005 Rules is that under the English and Welsh 2005 rules, training committees have a wider territorial
jurisdiction than the appraisal committees, whereas under our order both the training and the appraisal
committees will have responsibilities across their sheriffdom.
Appointment
The order makes it clear that Ministers may only appoint somebody as a JP if that person has been
recommended for appointment by the JPAC for the sheriffdom. In making appointments, JPACs must act in
accordance with recruitment procedures which have been agreed by the Judicial Appointments Board.
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These procedures (which are likely to cover such issues as public advertisement and structured interviews)
are intended to ensure that the recruitment process for JPS operates across the country according to
consistent standards of transparency and rigour.
The order makes it mandatory for somebody to have completed a training scheme approved by the Lord
President before the JPAC can recommend them for appointment.
There will be one JPAC in each sheriffdom. Each JPAC will be chaired by the Sheriff Principal. In addition to
the sheriff principal, there will be 7-10 other committee members. At least half of these other members must
be justices of the peace. At least three members must be lay members- meaning that they must not hold any
judicial office, or be a solicitor or an advocate.
JPAC members will sit for a maximum of two five-year terms. They will be chosen by an interview panel
comprising the sheriff principal or a sheriff and two justices of the peace who have held office for at least five
years. All “lay” vacancies must be publicly advertised within the sheriffdom, and all JP vacancies must be
brought to the attention of all JPs within the sheriffdom.
Appraisal
The order makes provision for each sheriffdom to have a justices’ appraisal committee. Each committee shall
have six members, who will be JPs, and who will be appointed by a vote of all of the JPs within the
sheriffdom. The fact that the committee is comprised entirely of JPs reflects the point that, in order to
safeguard judicial independence, the appraisal of justices of the peace should be kept entirely within the
judiciary.
Each appraisal committee will be required to select the JPs within the sheriffdom who will be responsible for
conducting appraisals. The appraisal committee will also be responsible for establishing a procedure for
conducting appraisals. This procedure will take account of the need to notify a JP that they are going to be
appraised; the need for a JP to be able to challenge the assessment of their performance which is made
during the course of the appraisal; and the possible need for the appraising justice to notify the appraisal
committee of any follow up action which is required as a result of the appraisal.
If a JP’s appraisals suggested that they were unable to adequately perform the functions of a JP, we
envisage that the appraisal committee would be able to recommend to the sheriff principal that he request
the establishment of a tribunal to investigate whether the JP should be removed from office under section
58(5)(2) of the Bill. An order will be drafted under section 58(6) of the Bill to cover the procedures for the
tribunal. This order will replace the existing Justices of the Peace (Tribunal) (Scotland) Regulations 2001.
Under section 58(6)(b) of the Bill the new order will be able to authorise the appraisal committee within each
sheriffdom to make a recommendation to the sheriff principal that they request the establishment of the
tribunal.
Training
The order states that there will be a justices’ training committee in each sheriffdom. All members of the
justices’ appraisal committee will be members of the training committee. This is because there are strong
links between appraisal and training; in particular, the outcomes of appraisals are likely to inform the training
committee’s assessment of the training which is required within the sheriffdom.
In addition to the JPs on the appraisal committee, each training committee will also have a legal adviser
(assessor) to the JP court and a sheriff. Section 8(4) of the draft order allows a member of the Scottish Court
Service (SCS) to attend meetings of the training committee, without being a member of the committee. This
ensures that SCS is kept informed of decisions about training which may have resource implications for it.
The training committee will be required to provide an annual training plan, setting out what types of training it
intends to make available over the next year. It is also required to publish a report on the training which has
been carried out within the sheriffdom during the previous years. These plans and reports must be provided
to the Sheriff Principal of the relevant sheriffdom and the Lord President – allowing the Judicial Studies
Committee to assess the amount of training which is being provided in each area.
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We envisage that both the training and the appraisal committees will receive guidance from the Lord
President (through the Judicial Studies Committee) on how they exercise their functions. In addition, the Lord
President can specify a minimum amount of approved training which JPs must undertake during their term of
appointment. The Lord President will also approve the course of “refresher” training which all JPs must
undertake within two years of starting to act as a JP for the sheriffdom. Discussions with the Judicial Studies
Committee and the District Courts Association will take place before the total amount of training required of
JPs – and the likely split between nationally prescribed and locally determined training – is decided.

SCOTTISH STATUTORY INSTRUMENTS
2007 No.
CRIMINAL LAW
The Justices of the Peace (Scotland) Order 2007
Made

-

-

-

-

2007

Laid before the Scottish Parliament - -

2007

Coming into force -

2007

-

The Scottish Ministers, in exercise of the powers conferred by sections 54(5) and (6), 56 and 68(2) of the Criminal
Proceedings etc. (Reform) (Scotland) Act 2006 and all other powers enabling them in that behalf, and with the
approval of the Lord President, hereby make the following Order:
Citation and commencement
16. This Order may be cited as the Justices of the Peace (Scotland) Order 2007 and shall come into force on
2007.
Interpretation
17. In this Order—
“the Act” means the Criminal Proceedings etc. (Reform) (Scotland) Act 2006;
“appointed member” means a member of a JPAC appointed by the sheriff principal;
“the Board” means the body known as the Judicial Appointments Board for Scotland which provides advice to
the Scottish Ministers concerning judicial appointments;
“JAC” means a Justices’ Appraisal Committee established in accordance with this Order;
“JPAC” means a Justice of the Peace Advisory Committee established in accordance with this Order;
“JTC” means a Justices’ Training Committee established in accordance with this Order.
Appointment of JPs
18.—(1) Subject to paragraph (2), the Scottish Ministers may appoint a person as a JP for a sheriffdom only if
that person has been recommended for appointment by the JPAC for that sheriffdom.
(2) Paragraph (1) does not apply to—
(a) an appointment under section 54(7)(b) of the Act; or
(b) a reappointment under section 57(2) of the Act.
(3) In making decisions as to which persons to recommend for appointment as JPs, a JPAC—
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(a) shall act in accordance with procedures approved by the Board;
(b) may have regard to recommendations submitted to it by other persons.
(4) A JPAC may not recommend a person for appointment as a JP unless that person has undertaken a course of
training approved for the purposes of this paragraph by the Lord President.
Formation of a JPAC
19.—(1) There shall be a JPAC for each sheriffdom.
(2) The sheriff principal of the sheriffdom shall be the convener of that sheriffdom’s JPAC and shall appoint the
other members of it.
Appointments to JPAC
20.—(1) The sheriff principal shall from time to time make appointments so that, in addition to the sheriff
principal, there are no less than seven, and no more than ten, members of the JPAC.
(2) In making appointments under paragraph (1), the sheriff principal shall ensure that—
(a) the number of appointed members of the JPAC who are JPs is equal to, or greater than, the number of
such members who are not JPs; and
(b) at least 3 appointed members of the JPAC are persons who are not—
(i) a JP;
(ii) the holder of any other judicial office;
(iii) a solicitor; or
(iv) an advocate.
(3) The sheriff principal may not appoint a sheriff to be a member of the JPAC whilst another sheriff is such a
member.
(4) No person may be appointed as a member of a JPAC if that person is—
(a) a Member of Parliament;
(b) a Member of the Scottish Parliament; or
(c) a local authority councillor,
and a person shall cease to be a member of a JPAC on becoming a person described in sub-paragraph (a), (b) or
(c).
JPAC – terms of appointment
21.—(1) Subject to paragraph (2), every appointed member of a JPAC shall be appointed for a term of 5 years
and, on the expiry of that term, may be re-appointed for one further term of 5 years only.
(2) An appointed member of a JPAC shall cease to act as such on attaining 70 years of age.
Appointments to JPAC – procedure
22.—(1) No person may be appointed as a member of a JPAC without having been interviewed by a panel
comprising—
(a) the convener of that JPAC, or a sheriff having jurisdiction in the relevant area nominated by the
convener; and
(b) two JPs for the relevant area, each of whom has been a JP for 5 years.
(2) In sub-paragraphs (a) and (b) of paragraph (1), the “relevant area” is the sheriffdom in respect of which the
JPAC is formed except that, in the case of an interview under paragraph (1) held prior to [
], the “relevant
area” in sub-paragraph (b) of that paragraph is a commission area any part of which falls within that sheriffdom.
(3) In making appointments to the JPAC, the sheriff principal—
(a) shall bring the existence of a vacancy to the attention of—
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(i) all JPs appointed for the sheriffdom; or
(ii) in the case of a vacancy arising before [
part of which falls within the sheriffdom,

], all JPs appointed for a commission area any

if the vacancy is one which the sheriff principal intends should be filled by a JP; and
(b) shall arrange for the existence of a vacancy to be advertised in a newspaper circulating in the sheriffdom
if the vacancy is one which the sheriff principal intends should be filled by a person who is not the holder
of a judicial office.
Formation of a JTC
23.—(1) There shall be a JTC for each sheriffdom.
(2) The members of a JTC shall be—
(a) the members of the JAC for the sheriffdom in question;
(b) a sheriff having jurisdiction in the sheriffdom nominated by the sheriff principal of that sheriffdom;
(c) a person nominated by the Scottish Ministers who is—
(i) under section 50 of the Act the clerk of a JP court within the sheriffdom; or
(ii) so long as that section is not in force in the sheriffdom, the clerk of a district court within that
sheriffdom under section 7 of the District Courts (Scotland) Act 1975.
(3) The person referred to in sub-paragraph (c) of paragraph (2) is to act as legal adviser to the JTC.
(4) In respect of each JTC, the Scottish Ministers are to appoint a person who will be entitled to attend meetings
of that JTC but will not be a member of it.
Functions of a JTC
24.—(1) The JTC for a sheriffdom shall—
(a) consider the training needs of the JPs in that sheriffdom; and
(b) no later than the end of February each year, provide to the Lord President and the sheriff principal of that
sheriffdom a training plan for the period of the following April to March.
(2) The training plan shall include information as to—
(a) the proposed types of training;
(b) the number of JPs who are to receive training;
(c) the place or places where the training is likely to be provided; and
(d) the proposed dates of the training.
(3) No later than 30th September each year, the JTC for a sheriffdom shall provide to the Lord President and the
sheriff principal of that sheriffdom an annual report on training which was undertaken in the preceding April to
March.
(4) The annual report shall include information as to—
(a) the types of training which have taken place in that period;
(b) evaluating the training which has taken place;
(c) the cost of the training;
(d) the number of JPs who attended the training; and
(e) any substantial respects in which the training which has taken place has differed from the training which
was proposed in the training plan for that period.
Training requirement – existing JPs
25.—(1) The requirement in paragraph (2) applies in the case of a JP who ceases to hold office as described in
section 54(7)(a) of the Act and who is appointed as a JP for a sheriffdom.
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(2) Within 2 years of starting to act as a JP for a sheriffdom, the JP shall undertake a training course of a type
approved for the purposes of this paragraph by the Lord President.
(3) The requirement specified in paragraph (2) shall not apply in the case of a JP who—
(a) has, prior to starting to act as a JP for a sheriffdom, undertaken a training course such as is described in
that paragraph; or
(b) is aged 67 or over on starting to act as a JP for a sheriffdom.
Training requirement
26.—(1) Every JP shall, during each term of appointment, undertake at least such minimum period of approved
training as is set down from time to time by the Lord President.
(2) In paragraph (1), “approved training” is training of a type approved for the purposes of this article by the
Lord President.
Formation of a JAC
27.—(1) There shall be a JAC for each sheriffdom.
(2) A JAC shall have six members who shall be appointed by a vote of all JPs for the sheriffdom.
(3) A person may be appointed as a member of a JAC for a sheriffdom only if that person is a JP for that
sheriffdom.
(4) A person shall cease to be a member of a JAC for a sheriffdom when that person is no longer a JP for that
sheriffdom.
JAC – terms of appointment
28.—(1) Paragraphs (2) and (3) apply as regards the terms of appointment of the first members of a JAC
following its establishment.
(2) 2 members shall hold office for a term of 1 year, 2 members for a term of 2 years, and the remaining 2
members for a term of 3 years.
(3) The members of a JAC shall decide which members are to serve for which terms referred to in paragraph (2)
and, if they are unable to agree, the length of their terms shall be determined by lot.
(4) Except as provided for in paragraphs (1) and (2), every member of a JAC shall be appointed for a term of 3
years.
JAC – procedures
29.—(1) A JAC meeting shall be quorate if there are 3 members at the meeting.
(2) A JAC may arrange for any of its functions to be carried out by a sub-committee appointed by it.
(3) A person may not be appointed by a JAC of a sheriffdom to be a member of one of that JAC’s subcommittees unless that person is a JP for that sheriffdom.
Appraisal of JPs
30.—(1) Every JAC shall establish a scheme to appraise the performance on the bench of JPs.
(2) The JAC shall select JPs to conduct appraisals (“the appraising justices”) and it may also arrange for a JP for
another sheriffdom to conduct appraisals.
(3) The JAC shall determine the intervals at which justices are to be appraised.
(4) The JAC shall establish a procedure for conducting appraisals, which shall include the following elements—
(a) the notification that will be given to the justice to be appraised (“the appraised justice”);
(b) a procedure for the appraising justice to record his assessment and for notifying the appraised justice and
the JAC of that assessment;
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(c) a procedure for enabling the appraised justice to discuss the assessment with the appraising justice and a
procedure enabling the appraised justice to challenge the assessment to a person other than the appraising
justice;
(d) a procedure for the appraising justice to notify the convener of the JAC of any action required following
the appraisal; and
(e) the time limits for these procedures.
(5) The JAC shall publish its scheme to the JPs.

St. Andrew’s House,
Edinburgh
2007
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13th Meeting, 2006 (Session 2), 3 May 2006, Written Evidence
SUBMISSION FROM SHERIFF PRINCIPAL JOHN COLIN MCINNES QC DL (FORMERLY
CHAIRMAN, SUMMARY JUSTICE REVIEW COMMITTEE)
Speeding up the system and reducing wasted effort
In addition to chairing the Summary Justice Review Committee (and while that Committee was in
the middle of its deliberations) I chaired a Project Group to make recommendations for the setting
up of a Youth Court which would concentrate on 16 and 17 year old persistent offenders, about the
most difficult group of all to turn into law abiding citizens, given how prolific their offending can be
and the multiple problems which such individual offenders can present. The pilot courts in
Hamilton and Airdrie, anecdotally, are seen locally as a real success, particularly by the police and
by the offenders’ families. These courts are also, in part, an experiment, trying out many of what
were then the forthcoming recommendations of the Summary Justice Review Committee. These
include the fast tracking of cases from arrest into court and through court to bring home to
offenders that there is a more or less immediate link between their offending and repercussions in
court. Other features include very close collaboration between agencies, providing much fuller and
better quality information to the defence at an early stage and addressing the particular problems of
those individual offenders who are convicted. Post-conviction the progress of an offender is likely
to be reviewed regularly by the same sheriff over what could be a year or 18 months.
This process is being taken a stage further in a pilot in West Lothian and applies to all types of
offender coming before a summary criminal court. I would recommend that the Committee seek
evidence from those responsible for the West Lothian Project based in Livingston (contact Eileen
Flockhart). That Project seeks to build on and try out in practice those of the Committee’s
proposals which do not require legislation. The Project has been developed by a group which
includes the police, the fiscals, defence solicitors, the courts and social work. They have worked
out in great detail the best way to progress summary cases for the time of a call to the police
though to the conclusion of a case. A presentation from them would, I believe, be as quick a way
as any for the Committee to get a feel for what summary criminal justice involves and what needs
to be done to make sure that the system works as well as it can. The National Criminal Justice
Board has had such a presentation.
If cases get too far through the system and are not persisted in (as with fiscals marking cases “no
proceedings” or a plea of guilty on the day of the trial) there is wasted effort as well as delay.
Wasted effort is very expensive, especially if legal aid is involved. There is far too much waste and
delay at the moment. Legal aid is all too often not spent to good effect. Hardly any cases for which
legal aid is granted on the hypothesis that the case will go to trial ever actually get as far as
evidence at a trial. Far too many cases result in pleas at a very late stage when all the costs have
been incurred.
What should prosecution be aiming to achieve?
Some cases clearly must and will be prosecuted. More serious cases, cases involving persistent
or at least repeat offenders, cases involving offenders for whom court disposals could be beneficial
(e.g. where probation is likely to be appropriate) are examples. Concentrating resources where
there is the potential for a considerable pay-back, in the form of reduced offending, often of a very
anti-social kind, lies behind many of the proposed changes to the summary criminal justice system.
From memory there are now about 125,000 prosecutions a year in Scotland, the bulk of them in the
Sheriff Court. That number is roughly static, but may be falling slightly. There are about 300,000
fixed penalty notices issued each year in Scotland, excluding decriminalised parking offences.
That number has been rising rapidly in recent years. It simply is not practicable to increase the
numbers of cases prosecuted without causing the system to become even slower and more
clogged than it is at present. Yet there is a need, as well as a demand (zero tolerance), for
infringements of the criminal law to be dealt with and consistently dealt with. That is why there is
emphasis on police warnings, fixed penalties and fiscal fines and compensation orders to deal with
more minor offending. The objective is to get less serious infringements dealt with as early and as
quickly as possible, involving as few agencies as possible.
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The Bill
I have read the Bill and almost all of the accompanying documents. In almost every respect I
welcome what is in the Bill. The Bill gives effect to most of the recommendations of the Summary
Justice Review Committee. I have little doubt that the process of consultation between the
publication of the Committee’s report and the drafting of the Bill will have led to more detailed
thought being given to how the proposed changes would work in practice. The Bill, if implemented
broadly in its present form, should lead to a more effective and efficient summary criminal justice
system. However it will depend on those involved in that system embracing the spirit of the
changes and showing collective and co-operative determination to make them work.
I have not had the time to go through most of the provisions of the Bill in sufficient detail to have a
view on how a particular clause or sub-clause would fit in with existing legislation, on the
assumption that there will be no amendments to the Bill prior to its being passed. But there are two
specific matters on which I would like to comment. The first is more a matter of detail.
Courts being given power to alter their own decisions (Clause 32)
If, for example, a court passes an incompetent sentence e.g. too many or too few hours community
service or passes sentence without a social enquiry report when one is mandatory, there is very
limited scope to correct the error. The same is true if a court has adjourned a case for longer than
the statute allows. At present a court which makes a technical or procedural error by and large
cannot put it right – only the appeal court can. Involving the appeal court causes delay and
considerable expense. So I welcome parts of the provisions in clause 32. But I do not think that
that clause tackles some of the problems which should be tackled. In the Appendix I have quoted
in full, in its current form, section 142 of the Magistrates’ Courts Act 1980, which applies to England
and Wales. The passages underlined (by me) give the gist of what that section says. It enables
the court at its own hand to correct its own errors prior to an appeal against its decision being
determined. The court can order a re-hearing before a differently constituted bench, if it is in the
interests of justice to do so. In England and Wales, if a person is convicted of using a motor
vehicle without insurance and is later able to show that he had insurance and so should not have
been convicted, the Magistrates’ Court can recall its own order and proceed in a just manner. That
would not be regarded in Scotland as a “procedural irregularity”. Clause 32 would not cover that.
Clause 32 is more prescriptive than section 142 (see e.g. clause 32(3)(a)-(d)). There is to be a
requirement that in Scotland there is an application by the prosecutor or the accused before the
court can exercise the power. The court seems to be given no power to initiate the correction of
errors which it notices. Many errors will only come to light when one or both of the prosecutor and
the accused have left the court. In any event I very much doubt if any of clauses 32(3)(a)-(d) add
anything to clause 32(3)(e) (deleting the word “other” from (e)). Being precriptive can, and I think
does in this case, mean that the Scottish provision is narrower than the equivalent provision south
of the border and narrower than it should be. I would like to see the clause amended to express
principles by reference to which the court may exercise the power either on the application of the
prosecutor or the accused, or at its own hand. It is not necessary in primary legislation to require
the court to give notice of its intention to exercise the power. That is self-evident and, if need be,
could be dealt with by subordinate legislation.
The enforcement of fines and other sanctions for infringements of the criminal law Clause 43
I think that this clause misses several important points and fails to address some aspects of the
problem as effectively as it could.
1.

2.
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There should be a single system which covers the enforcement of all fines, fixed penalties
and other financial sanctions for breaches of the criminal law in Scotland. It is clear that
that is what is in mind. “Relevant penalty” is widely defined. (See new section 226I). It
includes fixed penalties, fiscal fines and compensation. That is to be welcomed.
Any system of enforcement will be potentially expensive. The more complicated it is and
the more people and agencies who are involved in it, the higher the true overheads will be
and the less effective it is likely to become. There should be a range of ways in which
payment can be made and the offender should be made aware of these. Payment should
be made easy. That is not the same as saying that it should be possible to pay almost
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3.

4.

5.

6.
7.

8.

9.

10.

11.

12.

13.

14.

anywhere. It would be more cost effective to get almost all payments made to a central
point by a variety of means.
If enforcement is required, not only must the person concerned be regarded as having
breached the law but he, she or a company must also have failed to comply with the order
to pay within the time allowed. So the starting point should not be one of sympathy for
them.
In the case of offenders who are not at all well off there are usually only two sanctions
available, unless they have a car. These are deductions from benefits and a fine on their
time, i.e. a supervised attendance order or equivalent. There should be a mechanism
whereby such people can claim at a very early stage to fall into that category and so avoid
any other sanctions being applied to them. Their claims should be capable of being
checked by the enforcement agency.
It is not apparent that the cost of the enforcement process should be borne by
Government and taxpayers. It is perfectly possible to require the agency responsible for
enforcement to cover its costs year on year and to keep its true costs down. The State
Debt Recovery Agency in New South Wales, an equivalent agency, runs at a small profit.
The costs can be met by a system of charging those who fail to pay for the enforcement
steps which their conduct makes necessary, perhaps £10 or £20 for each step.
I believe that there should be a single accountable government agency, responsibility for
delivering the whole process in the most cost effective manner.
The agency should be largely free-standing, to avoid blurring of lines of responsibility
(though it would no doubt be answerable to the Board of the Scottish Court Service and to
Parliament).
The agency should have power to make a range of orders, which will make it not
worthwhile not paying, and both power and the responsibility for making alternative orders
where a fine is unlikely to be paid. Such alternative orders should include the equivalent
of a supervised attendance order. The agency should be able to tailor the sanctions
applied for non-payment to the circumstances of the particular offender.
The full range of orders could usefully be included in the same part of the same Act.
There is an existing statutory power to disqualify from driving for non-payment of a fine.
Suspension of a driving licence is a potentially useful sanction in a new regime, which
might be included in this clause.
Section 226A(4) might usefully be widened to enable Scottish Ministers to make further
provision as to the powers of Fines Enforcement Officers e.g. to make charges for
enforcement procedures or to notify credit rating agencies of unpaid relevant penalties.
Courts should not be involved at all or, if they must be, then in relation to appeals against
the actions of the agency but otherwise only in the most exceptional of circumstances.
See new section 226B(4) – why should a court have to be involved in making an
enforcement order at all let alone for a fixed penalty which it will not have imposed?
Relevant penalties should be deemed to be enforceable. Specified people should have
power to certify that they are unpaid in whole or in part.
If there is to be no imprisonment for non-payment of a fine (and there are very good
reasons why that should be so), what could a court realistically be expected to achieve
where others have failed? Section 226G(1) envisages a Fines Enforcement Officer
referring to the court all or most of the cases in which recovery in whole or in part is
unlikely, i.e. the failures. Presumably this is so that the court, rather than the agency, can
make a supervised attendance order or something similar. In any event, the way this new
section is drafted introduces a quite bureaucratic procedure, the cost of which will be
significant in each case. Responsibility for failures should stay with the agency.
The section provides that the court can revoke an enforcement order and deal with the
offender as if the enforcement order had not been made. (section 226G(9)(a)) Does that
mean cancel the fine? If so, the agency should write it off. If not, what could the court do
which was effective at that stage?
Courts should not be involved in making application for deductions in benefits.
Applications should be made by the agency. The true cost of involving the courts in this
would be grossly disproportionate to what is involved. Deductions from benefit procedure
is currently complicated and has many drawbacks. It is neither an effective nor a cost
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effective way of recovering money in many cases but it is effective in some. A single
agency would build up experience in this field which individual courts could never do.
(See clause 226E(1))
John McInnes
April 2006
APPENDIX
The Magistrates Courts Act 1980 section 142 provides:
Power of magistrates' court to re-open cases to rectify mistakes etc.
(1) A magistrates' court may vary or rescind a sentence or other order imposed or made by it when
dealing with an offender if it appears to the court to be in the interests of justice to do so, and it is
hereby declared that this power extends to replacing a sentence or order which for any reason
appears to be invalid by another which the court has power to impose or make.
(1A) The power conferred on a magistrates' court by subsection (1) above shall not be exercisable
in relation to any sentence or order imposed or made by it when dealing with an offender if—
(a) the Crown Court has determined an appeal against—
that sentence or order;
the conviction in respect of which that sentence or order was imposed or made; or
(iii) any other sentence or order imposed or made by the magistrates' court when dealing with the
offender in respect of that conviction (including a sentence or order replaced by that sentence or
order); or
(b) the High Court has determined a case stated for the opinion of that court on any question
arising in any proceeding leading to or resulting from the imposition or making of the sentence or
order.
(2) Where a person is convicted by a magistrates' court and it subsequently appears to the court
that it would be in the interests of justice that the case should be heard again by different justices,
the court may so direct.
(2A) The power conferred on a magistrates' court by subsection (2) above shall not be exercisable
in relation to a conviction if—
(a) the Crown Court has determined an appeal against—
(i) the conviction; or
(ii) any sentence or order imposed or made by the magistrates' court when dealing with the
offender in respect of the conviction; or
(b) the High Court has determined a case stated for the opinion of that court on any question
arising in any proceeding leading to or resulting from the conviction.
(3) Where a court gives a direction under subsection (2) above—
(a) the conviction and any sentence or other order imposed or made in consequence thereof shall
be of no effect; and
(b) section 10(4) above shall apply as if the trial of the person in question had been adjourned.
(5) Where a sentence or order is varied under subsection (1) above, the sentence or other order,
as so varied, shall take effect from the beginning of the day on which it was originally imposed or
made, unless the court otherwise directs.
SUBMISSION FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND
I refer to your correspondence dated 1 March 2006 in connection with the above subject, which has
been considered by members of the ACPOS Criminal Justice Business Area, and can now offer
the following by way of comment.
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The relevant parts of the Bill have been listed and comments documented under the appropriate
sub heading. Where there is no comment on a part or section of the Bill, the assumption to be
made is that members are content with the proposals.
At the outset, it is important to say that members welcome the Bill, which clarifies how the summary
justice reform process will develop in the future. It is also evident that the provisions set out in the
Bill should advance the cause of speedier justice, which is a worthwhile and much needed goal,
and members would wish to ensure that the Scottish Police Service plays its part. The significant
changes to the criminal justice system would have to be implemented in a measured fashion,
taking care not to overwhelm the current capacity of criminal justice organisations. It is essential
that consultation takes place between each organisation throughout this process.
Part 1 - Bail
In principle, setting out in statute the legislative framework for bail decisions is welcomed by
members, given that it will bring clarity and transparency to the decision making process. Members
appreciate that, whilst the presumption is always towards the grant of bail, in recent times the
attitude of some accused persons towards bail has not always been fitting. The more robust
procedures and increased penalties contained in the Bill, as they would apply to bail defaulters,
should encourage greater compliance with the terms and conditions of being released on bail.
Members welcome the fact that the decision on bail is clearly for the court to determine. The
setting out, and thereby the transparency, of the court’s decision is equally welcomed. The
Scottish Police Service recognises the part it has to play in ensuring that information is provided to
the prosecutor to enable the court to take account of all relevant factors to inform any bail decision.
Section 1 – Determination of Questions of Bail
23C – Grounds relevant as to question of bail
This section sets out the grounds for the refusal of bail and members recognise what are, more or
less, the current standard conditions. Public safety is not, however, separately identified as a
ground for refusal. The accompanying Explanatory Notes to the Bill suggest that concerns in
relation to public safety should be met by the ‘commit further offences’ provision. Members
agree that public safety should either be included as a standard ground for refusal, based upon a
reasonable and well founded risk assessment of the accused, or alternatively, a ‘stand alone’
matter to be explicitly and routinely commented upon by the Sheriff in all cases. To incorporate
what is a fundamental issue, that of public safety, into the ‘commit further offences’ provision is
wholly inadequate and indeed, implies that further victims have to be present before considerations
of public safety come to the fore.
The provisions of the new subsection 2B of Section 25 of the 1995 Act, which places an onus on
the accused person to inform the court of a change in ‘domicile of citation’, is welcomed, as is the
penalty for failure to comply (2C). This may assist by providing a starting point from which an
accused can be traced, not only for matters in connection with the case, but also where he or she
fails to attend court. It should also overcome the difficulty of serving court papers at addresses
which are owned by third parties, the accused having long since moved on.
Section 3 – Breach of Bail Conditions
Subsection (1) relates to Section 27 of the 1995 Act (breach of bail conditions: offences). This
section of the Bill and accompanying papers mentions the bail condition which may be imposed on
an accused person to refrain from entering a particular locus or retail premises. Members
considered examples where this section could be enhanced to allow for proactive policing in this
regard. For example, where a shoplifting accused is banned by a bail condition from entering a
shopping area, providing a description or photograph to staff in order that the police could be
alerted to a breach of bail would allow for more robust enforcement.
Although, perhaps, not something that the Bill is intended to address, members agree that it would
be helpful to give consideration to such a provision.

85


413

Justice 1 Committee, 10th Report, 2006 (Session 2) – ANNEXE D
Part 2 - Proceedings
Explanatory Notes - Section 6: Liberation on Undertaking
The ability of officers to release an offender from the locus on an undertaking without removing him
or her to a police office is a new way in which to cite an accused to attend court. Work is underway
to generally increase the number of accused persons liberated from custody on an undertaking to
attend court. This will all need to be the subject of careful management by the police, the
Procurator Fiscal’s Office and the Scottish Court Service. Without doubt there will have to be some
form of technical court programming available to all partners in the criminal justice system to avoid
any potential confusion, or current systems becoming overwhelmed.
It is unclear in the Bill or accompanying notes, how, in practice, any ‘additional conditions’
imposed by the arresting officers, or the officer in charge of a police office, will be recorded in order
to inform other officers of the condition imposed. In the normal course of events, bail conditions
are recorded on SCRO and thereby available to all personnel. Given the shorter period of time
taken for an accused to appear in court on an undertaking this may not be practicable or even
possible.
Members noted that Subsection (a) within 1E of the Bill (the imposition of conditions of bail Page
7) states “…the Scottish Ministers may by regulations describe officers (by rank or other
description) whose authority is required…” [to impose bail conditions]. Members suggest that the
word ‘may’ ought to be replaced by ‘shall’. There is also a need to be more prescriptive by
identifying a particular rank, perhaps Inspector, as to do otherwise suggests that any officer, of any
rank, could impose such conditions. Notwithstanding, given that in some locations an Inspector is
not readily available, such authority provision should be made to impose such conditions remotely
and thereafter documented as it is with legislative provisions elsewhere. The overall point here is
that this would provide greater control and a more authoritative consideration of the circumstances.
Section 7 - Electronic Proceedings
Members welcome the additional flexibility provided to cite witnesses and accused in the manner
documented under the relevant sections of the Bill. Time will tell whether issues emerge with
regard to confirmation of receipt.
Section 8 - Manner of Citation
This section provides that personal service of a complaint, or witness citation, may be effected on
an accused or witness by an officer of the law, or other person. Although postal citation and the
intended electronic citation is carried out by staff of the Procurators Fiscal, the majority of such
documents are served by police officers, or staff employed by the police authority for this explicit
purpose. For some considerable time members have felt it to be an inappropriate use of police
resources and question whether this is now a fitting time to look at this once again, perhaps with a
view towards a third party taking on this responsibility.
Section 32 - Power of Court to Excuse Procedural Irregularities
The power of the court to excuse procedural irregularities arising from a mistake or oversight, or
other excusable reason, is particularly welcomed. It is hoped thereby that public confidence in the
criminal justice system will be enhanced as it is often affected when some seemingly minor
technical flaw has a disproportionate impact on proceedings.
Part 3 - Penalties
Penalties as Alternatives to Prosecution
Explanatory Notes – Section 39 - Conditional Offers – Changes to Procedures etc
Paragraph 195: Subsection (1)(c) - members welcome the assumption that a conditional offer is
deemed to be accepted either by making a payment or by taking no action in respect of the fine.
Paragraph 196: Subsection (1)(e) amends the maximum level of a conditional offer, from level 1
on the standard scale (presently £200) to level 2 (presently £500). Members have reservations
regarding this proposed increase of the maximum level of a conditional offer. This is a significant
increase and it is important that the Procurator Fiscal has a clear indication of the means of an
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offender before imposing such a hefty penalty. However, the means of an accused may not be
readily or willingly disclosed to the police and how this information is subsequently sourced may be
problematic. Members understand and appreciate that fines at the upper end of the scale are
unlikely to be common.
Paragraph 197: Subsection (1)(f) – Members have concerns regarding the proposed discounting
of fines, as introduced by this new subsection and also the procedure for the Procurator Fiscal
issuing a Compensation Offer. It is noted that there is no scope within these proposals for
consultation with the victim. Members express some reservations should such consultation
become a further obligation to be imposed on the police service.
Section 42 -Time Bar Where Offer Made
This section of the Bill introduces a new section 136B into the 1995 Act, and makes it clear that the
period of time from offering a conditional offer will not affect the overall time the prosecution has to
act before a time bar comes into effect, should the offender prevaricate on the offer. Members
welcome this amendment. Clarification is however sought as to whether this will apply to all
conditional offers, thereby embracing those currently available where the existing arrangements of
time bar have proven to present difficulties. If it does not extend that far, members suggest that
consideration should be given to taking this provision further to standardise arrangements in
respect of all conditional offer time-bars.
Section 43 - Fines Enforcement Officers and their Functions
The provisions of this section will clearly be of immense benefit to the Scottish Police Service given
the often overwhelming number of Means Enquiry Warrants that forces have to deal with.
Members appreciate that Means Enquiry Warrants will still exist, but will only come into being once
all other avenues open to the Fines Enforcement Officers have been exhausted. Accordingly
members hope that this will lead to a vast reduction in such warrants allowing the police to focus on
warrants for those accused yet to appear in court.
The timetable for the introduction of Fines Enforcement Officers is determined by the progress of
court unification and all courts coming under the auspices of the Scottish Court Service. Members
recognise the need for such a stepped approach but express concern regarding the timetable for
the City Of Glasgow Court unification which, it has been suggested, will not occur until circa 2014.
The volume of work carried by these courts is appreciated and members recognise the challenge
of unification in Glasgow. Nevertheless the benefits of an accelerated timetable would be equally
significant and members support any initiative that would bring this forward.
On a separate issue, members note that no mention is made of ‘rolling up’ Means Enquiry
Warrants from separate jurisdictions to allow an offender to have all such matters attended to in
one sitting. It would make sense to explore and include this, thereby replicating the provisions in
the Bill which allow the ‘rolling up’ of crimes or offences across sheriffdoms.
Part 4 - JP Courts And JPs
Section 49 -Area and Territorial Jurisdiction of JP courts
Members note that this particular section makes reference to the terms ‘sheriffdom’ and ‘sheriff
court district’. Members are of the view that the term ‘sheriff court district’ may cause
confusion and should be avoided if possible.
Section 51 - Abolition of District Courts
The proposal to unify the court system under the control of the Scottish Court Service is welcomed
although members reiterate their concerns in relation to the proposed timetable as expressed
earlier.
Section 54 - Appointment of JPs
The purpose of this section of the Bill, to provide a more professional platform for the appointment,
training and appraisal of JPs, is also welcomed.
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Part 5 - Crown Office Inspectorate
Members acknowledge that this section places on a statutory footing, the current arrangements of
the Inspectorate of Prosecution Scotland (IPS).
However, whilst most of the proposed
arrangements replicate the current position with Her Majesty’s Inspectorate of Constabulary, the
appointment of the Inspector to secure the inspection of the Crown Office and Procurator Fiscal’s
Office is at the instance of the Lord Advocate. This may not be perceived in the eyes of the public
to be a wholly transparent process, given that ultimate responsibility for COPFS’ matters also rests
with the Lord Advocate. A greater sense of impartiality may be achieved by the appointment being
at the instance of elected Scottish Ministers or through a Public Appointment Process.
Part 6 - Modification of Enactments
This section provides that “…any income received from fixed penalty notices issued under the
Act will accrue to the issuing authority.” In relation to fixed penalty tickets, when the police are
the issuing authority, as with the present ongoing pilot within Tayside, clarification is sought on who
would be entitled to the revenue streams.
In summary, notwithstanding the comments documented above, and concerns in relation to
capacity issues which have to be measured, members welcome the Bill and the opportunity to
comment on its content and look forward to further dialogue in the near future as it progresses.
Sir William Rae
Chief Constable
(Hon. Secretary)
7 April 2006
SUBMISSION FROM THE SOCIETY OF MESSENGERS-AT-ARMS AND SHERIFF OFFICERS
The Society of Messengers-at-Arms and Sheriff Officers welcomes this opportunity to comment on
the Criminal Proceedings etc. (Reform) (Scotland) Bill.
In view of the central role that our members could undertake in the citation of witnesses and the
enforcement of fines the Society requests the opportunity to also provide oral evidence to the
committee. Most disappointingly our proposals appear to have been disregarded during the pre-Bill
consultation process. We consider it essential, the Committee is aware of all alternative solutions
to the issues surrounding the citation of witnesses and fine enforcement.
Our comments are restricted to section 8, Manner of Citation and section 43, fines enforcement
officers and their functions.
Section 8 – Citation of Witnesses
Section 8 of the Bill repeats the earlier position that citation can be made by an officer of law. In
terms of the Criminal Procedure (Scotland) Act 1995, officer of law includes a messenger-at-arms
or sheriff officer. It is accordingly competent for sheriff officers to effect citation of witnesses under
the current law and under the proposed bill. Our submissions on this point were not mentioned in
the McInnes Report, or in the Scottish Executive’s responses to that report, nor are they mentioned
in the Policy Memorandum. We have therefore repeated our submissions to ensure the Committee
is aware of the role we can adopt in respect of:
x
x

The efficient delivery of citations to ensure witness attendance at court, and
Removing the burden of work on the police, enabling them to concentrate on core policing
duties.

Citation of witnesses was addressed in Chapter 19 of the Summary Justice Review as was the
case with our comments on the enforcement of fines referred to below. The Society was and
remains extremely disappointed our submissions on the potential use of officers of court in the field
of citation of witnesses was neither commented upon nor acknowledged. The Society has been in
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correspondence with the Crown Office over a number of years regarding the possible use of
officers of court in the provision of this service. To date our extensive correspondence has not
prompted an invitation to engage in discussion of the possibilities. The principal focus of the
Crown Office at this stage appears to be on the postal citation system, possibly to the detriment of
consideration of any alternatives.
There has been a range of articles in the press regarding difficulties in the citation of witnesses and
more recently in the service of warrants in fine default cases. Given, there is a degree of public
concern on these issues; we would have considered the practical and financial implications of all
alternatives would/should have been explored. There are compelling reasons for use of officers of
court for citation functions in criminal procedure, we comment on these hereafter.
The Society can only surmise a form of institutionalised thinking leads to the view that all criminal
citation functions should be a duty of police officers. Vested interests may also have a part to play
as there is presumably a figure within police budgets to cover the costs of citation. The Society has
asked for details of those budget figures in the past, to facilitate a cost study and establish a
potential appropriate fee level. The information has not been forthcoming to allow such a study.
The Society was particularly disappointed to note from the Crime and Criminal Justice Research
Findings (referred to in the original Inquiry into the Crown Office and Procurator Fiscal Service) that
reference was made to the use of “civilian process servers”. We can only assume that these
process servers come under the definition of officer of law in the Criminal Procedure (Scotland) Act
1995 which states “any person who is employed under section 9 of the Police (Scotland) Act 1967
for the assistance of constables of a police force and who is authorised by the chief constable of
that police force in relation to service and execution.”
Service of court documents has traditionally been affected in Scotland by either serving police
officers or commissioned officers of court. The use of civilian process servers is a move away from
tradition and professionalism to a system apparently imported from other parts of the UK, to that of
an unregulated and untrained process server. The Society considers the service of court
documents to be an important issue which should not be delegated to unqualified process servers.
Members of our Society are fully trained in the rules of Citation and are answerable to the courts in
respect of any failure in citation. Sheriff Officers are the natural qualified and trained professionals
to carry out the vital function of serving court documents.
The 1995 Act foresaw the Police required assistance in the field of witness citations and the
Society is appalled, the use of officers of court does not appear to have been considered. Is this
another example of institutionalised thinking or vested interests preventing consideration of all
options, or simply due to a lack of understanding of the role of the officer of court?
This possible institutionalism or lack of understanding is perhaps highlighted to some degree in the
minutes of the Official Report of the Justice 1 Committee Meeting of 10 December 2003. During
consideration of the Criminal Procedure Amendment (Scotland) Bill, Stewart Maxwell MSP posed
the question at Column 311: “Do either of you have a view about the idea of using Sheriff Officers
for the work?” Chief Superintendent Shanks of the Association of Scottish Police Superintendents
responded, “I do not have a specific view about using sheriff officers. They have some very
specialist roles…….” (Our italics).
Sheriff Officers do indeed have very specialised roles. Citation is one of those specialised roles. It
is suspected, there may be a misconception in some quarters that our duties are in enforcement
only which is simply not the case. Our members are daily involved in citation duties in the civil
courts as well as citing witnesses for the defence in criminal proceedings. Citation of defence
witnesses in Criminal Proceedings has historically been a duty of Sheriff Officers. There is
accordingly no need for another agency, as Scotland has a body of professionals with the relevant
qualifications and experience to undertake the vital duty of service of Criminal Witness Citations for
the prosecution.
Our position was set out in our responses to the Inquiry into the Crown Office and Procurator Fiscal
Service as follows.
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Historically, the range of officers’ duties included the apprehension of criminals and service of court
writs in criminal cases. This was still an important role in the mid 19th century. Campbell’s Law of
Diligence published in 1862 devoted a chapter to the Officer’s role in criminal matters and a further
chapter on the requisite forms. In the same publication, the Table of fees had specific references to
Apprehensions, citation of the accused, citation of witnesses, and citation of jurors. Effecting
service in criminal matters appears to have been an important part of the officers’ duties at that
time.
With the rise of professional police forces in the 19th century, the role of the Sheriff Officer in
criminal matters on behalf of the Crown diminished and is now, in practice non-existent. Sheriff
Officers do continue to serve witness citations on behalf of the Defence in criminal cases.
The restriction on the role of Sheriff Officers was not as a result of legislation. Sheriff Officers
retained their authority to serve warrants, citations, indictments, complaints, lists of witnesses etc,
in criminal cases. For instance, The Criminal Procedure (Scotland) Act 1987, s24 makes clear
reference to messengers-at-arms and sheriff officers having the authority to serve all citations etc.
That position is continued in the current legislation. The Criminal Procedure (Scotland) Act, 1995,
s307 states, inter alia that; “officer of law” includes (in relation to the service and execution of any
warrant, citation, petition, indictment, complaint, list of witnesses, order, notice or other proceedings
or document,) any macer, messenger-at-arms, sheriff officer or other person having authority to
execute a warrant of the court.
Legislation accordingly has a provision for the use of our members in criminal proceedings. In
practice, this is not the case.
Reference to difficulties with current citation practices were made in the annual report of the Chief
Inspector for Constabulary published in 2000. It was commented that police officers were spending
too much time on routine tasks such as serving citations, escorting prisoners and tracking down
people who fail to pay fines.
The Society is aware that the Scottish Executive has introduced a pilot scheme of postal citation in
parts of the country as a step to addressing the problem. An evaluation was published on 8
December 2000, the Crime and Criminal Justice Research Findings No. 49. The results of the
evaluation at that time were inconclusive. It was, however, noted that low response rates to postal
citation inevitably increased the burden on process servers and police to deliver reissued citations
promptly. Notwithstanding the success of a postal scheme, there will still be a need for hand
delivery of documents in certain cases.
From the comments above, the emphasis has been on saving the police service time in matters
such as witness citations etc. The efficiency of the system of citation of witnesses does impact on
the work of the PFS/CO. Proper citation of witnesses will allow the smooth process of trials and
timeous countermanding of witnesses would lead to less public dissatisfaction with unnecessary
time taken in court. Releasing this time from the police, would allow greater time for liaison on
enforcement and court proceeding issues for both the Police and the PFS/CO.
Our position was noted by the Justice 1 Committee in their report on the Criminal Procedure
Amendment (Scotland) Bill as follows: The Society of Messengers-At-Arms and Sheriff Officers told
the Committee that citation is one of its specialised roles and that there is no requirement for the
creation of a single agency as "Scotland has a body of professionals with the relevant qualifications
and experience to take on the duties of service of criminal witness citations". The Society reported
that the Crown Office is not considering the use of Sheriff Officers for the citation of witnesses
given that the postal system was only recently rolled out and there is ongoing work with the police
249
to improve the timing and service of witness citations that require to be served personally.
An opportunity to consider all options was missed in Chapter 19 of the report and is now being
missed in the Bill. There are practical and financial issues which require to be addressed before
officers of court can be fully utilised in the area of citation. It does not however, require a change of
legislation as officers can competently execute citations etc in terms of the Criminal Procedure
(Scotland) Act 1995. As with our submissions on fine enforcement, officers of court have the
advantages of experience in citation, employ experienced staff, have training schemes and
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Continuing Professional Development schemes established and utilised up to date technology. The
Society accordingly submits the use of our members would be an efficient and cost effective
method of dealing with citation in criminal procedure. In addition, the committee may wish to
consider whether the Police Scotland Act 1967 should be amended to the effect that only serving
police officers may competently serve any citation, if they are to remain involved in this operation.
The use of retired policemen in the function of citation of witnesses smacks of “jobs for the boys”
and serves to dilute the importance of the task. When Witnesses are cited in a haphazard and
unprofessional manner, their subsequent failure to attend at court to give evidence should come as
no surprise. Equally any warrant issued for the apprehension of such witnesses due to failure to
attend as cited is plainly wrong. In view of the importance of citation to the criminal court system,
citation should only be the responsibility of competent and qualified professionals.The bill has been
considered by officer bearers and executive council members of the society. The society’s
response is detailed below.
The Society respectfully requests the Committee to consider the role our members can adopt in the
service of documents in criminal proceedings. It is a historical role of officers of court. Officers of
court retain a role on behalf of defence witnesses in criminal cases. These duties are equivalent to
officer of court duties in civil court matters. Our members have invested in the latest technology,
which allow the tracking of progress of citation as well as systems for tracing witnesses who have
moved or absconded. Officers of court are highly qualified and are in a position to offer a
professional and efficient service to the PFS/CO. The professional of Officers of Court would be
happy to co-operate in any pilot scheme or any process for establishing an appropriate level of fees
for these services.
Enforcement of Fines etc.
S43 Fines Enforcement Officers and their Functions
The Society fully supports the concept that recovery of fines should no longer be the responsibility
of the courts and the police with other methods of fine enforcement considered. However, again
must, express it’s disappointment with regard to the potential roles of officers of court not being
considered in the Summary Justice Review Process. As with witness citations our potential
involvement was not commented upon in the review process and dissapointly not touched upon in
the Policy Memorandum.
Support for the use of Sheriff Officers is in evidence in the public domain. For example, Malcolm
Dickson, Assistant Chief Constable of Lothian & Borders was quoted in the Sunday Mail on 2
November 2003 as saying he would like to see the job of collection of fines handed to Sheriff
Officers. There are a number of factors in support of this position which reflect some of the issues
raised in the report. A number of key features are identified in paragraph 32.43 of the Summary
Justice Review and we comment on those individually. Officers of court meet the criteria of the 10
factors identified by the McInnes Committee.
32.43.1 – The Society notes the suggestion for centralisation of management etc. For the reasons
mentioned below, the collection functions themselves could be effectively provided by firms of
Sheriff Officers without the need for an additional layer of public administration. The staff, expertise
and IT infrastructure are already in place as detailed further hereafter. The Society would concede
that there may be a role for a centralised monitoring body. We would submit that for issues of
public expenditure this need be no more than a centralised monitoring body. We would also point
out that in terms of the Consultation on the Enfoecement of Civil Obligations in Scotland, there is a
recommendation that a further body is set up, namely the Scottish Civil Enforcement Commission.
In the event that greater powers of Civil Recovery are to be used, it would appear appropriate that
the centralised monitoring powers of fine recovery also come under the jurisdiction of the Scottish
Civil Enforcement Commission.
32.43.ii – One of the official duties of an Officer of Court is collection of debts subject to a decree
including warrants for civil diligence. As an official function, collection and enforcement of financial
penalties is an integral part of an officer’s duties and will accordingly merit a degree of priority.
32.43.iii – Officers of court currently have extensive expertise in the field including the effective use
of earnings arrestment. The Society can see no good reason why that expertise should not be
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utilised in the field of fines enforcement. The Society already has a trainig and Continuing
Professional Development Scheme in place to ensure members have and maintain the requisite
skills and on that basis there appears no need for a further body with the same range of skills. On
the other hand, the Society could provide the relevant expertise if it is considered a centralised
monitoring body is required.
32.4.iv – Officers of court can offer a full range of payment methods from cash payments at an
office to direct debit. On the same basis that expertise is already available for fine enforcement, the
facilities for various payment methods are already available. The Society’s members have also built
up a considerable expertise in the assessment of debtor’s circumstances with a view to
recommending the most effective method of recovery. That would include both the assessment of
whether the debtor has the ability to pay and how that payment should be enforced as well as an
assessment of inability to pay and accordingly a recommendation for some other method of
disposal.
32.4.v – Officers of Court have long experience of performance monitoring, particularly in the
collection of local authority taxation and have in addition developed their own systems for internal
performance monitoring.
32.4. Vi – The society sees no reason why all forms of financial penalty should not be collected by
a single method subject to the submission that a single form of warrant should be established.
32.4.vii – The Society sees no reason why the system should not largely be self-financing both
through the recovery of diligence expenses, and any other charges imposed as a result of any
default.
32.4.viii – Transfer of the fines enforcement function to Officers of Court either supported by or
contributing to a fines enforcement agency would free up resources from the court service and
police.
32.4.ix – The point is noted that a consistent dedicated IT system would be a benefit of a single
organisation. This does not take into account the IT systems already in place in Sheriff Officer
firms, developed through experience of many years collection experience, and making use of
available up-to-date technology. There seems little merit in the expense and other requirements
such as training in the introduction of an IT system in the situation where IT systems are already in
place that are readily adaptable to the functions envisaged.
32.4.x – Officers of court have shown an ability to innovate, as a result of performance monitoring
mentioned above, as a result of new technologies becoming available and in their capacity to react
to changes required by legislation.
In view of the above, the creation of a new type of administrator with the power to arrest earnings
and bank accounts etc, appear absolutely superfluous.
These proposed new officers will require
x Training – in subjects already within the competence of officers of court and for which the
professions, professional body supplies training
x Office accommodation, furnishings and equipment
x Clerical staff for preparation of work and monitoring of cases – an infrastructure which is
already available within officer of court firms.
x Vehicles for site visits – also already available within officer firms
Fundamentally, the Scottish Executive is proposing the duplication of a number of functions where
the infrastructure, qualifications, training, and experience are already available within a body of
professionals in Scotland. The Executive is also proposing a further layer of what will no doubt be
considerable further cost for a function which could be self-funded by recoveries utilising the
expertise of officers of court.
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In recent correspondence, the Scottish Executive confirmed it would be competent under current
legislation to recover fines by use of warrants for civil diligence. There is therefore no need to
create another “office” to facilitate an earnings arrestment and arrestment in execution.
The approach taken appears to blindly follow the example of England and Wales. This is confirmed
in the Report on Collection and Enforcement of Fines and Financial Penalties produced by the
Fines Working Group of the Scottish Court Service, which is available at
http://www.scotcourts.gov.uk/sjr/docs/fines_enforcement_report.pdf. The working group has
however, failed to take into account the significant differences in the enforcement systems of
England in comparison to Scotland. In terms of the English Scheme, the Society supports the
principle of a fines officer being appointed to administer recovery of fines and to provide advice and
assistance to those with difficulty in paying. We strongly oppose enforcement powers being
invested in such officers in Scotland. There is not a directly equivalent body of professionals in
England to Sheriff Officers in Scotland. Sheriff Officers are the appointed Officers in Scotland to
carry out enforcement of court orders in Scotland. There is no compelling argument or reason to
change this situation.
The separation of administration from enforcement makes sense. The Society submits that the
officers envisaged by the Bill should be renamed ‘Fines Recovery Administrators’ with
responsibility for administration, negotiation and collection etc as appropriate. Enforcement does
not fit well with these responsibilities. Enforcement should be left to the trained and qualified
enforcement professionals – Sheriff Officers.
In addition there is the requirement for independence and impartiality in the enforcement of
diligence. The Scottish Law Commission has always been clear that diligence is a judicial function
and accordingly earnings arrestment and bank arrestment cannot be considered administrative
functions as envisaged by the report referred to. These issues have been referred to by the
Scottish Law Commission Memorandum No 51 1980 and also in their Report on Diligence and
Debtor Protection (Scot. Law Com. No. 95) 1985. To quote from the 1985 report “the enforcement
of court orders would be liable to be affected, or appear to be affected, by political
considerations and would infringe the constitutional principle of independence of the
courts.” The Society accepts that the courts are administering this system but their position has
changed to that of a creditor enforcing recovery of sums due to the Exchequer. We would submit
this places them in the same position as a Central Government creditor and accordingly the
enforcement of recovery of funds due to the Exchequer should remain with impartial and
independent officers of court.
The Bankruptcy and Diligence (Scotland) Bill’s sections on enforcement set out a system for the
modernisation and advancement of the officer of court profession. It seems contradictory on the
part of the Scottish Executive to look to the development of the profession in one Bill, yet in another
Bill, seek to remove work from that profession which traditionally and logically falls within its remit.
The report goes on to recommend that civil diligence should be an option under collection orders.
This again appears to miss the point that arrestment of earnings and bank accounts etc are civil
diligences in the law of Scotland. Both the report and the Bill appear set to blindly follow the
example of England while ignoring the principles of Scottish practice, procedures and law, which
are ironically often admired in England.
Reference is also made to the cost of collection of fines. Use of Sheriff Officers would be cost
neutral if recovery of the fine was affected by the relevant diligence. That is to say the costs of
diligence would be added to the debt and recovered from the funds collected. We would submit
that the cost to the state should be minimised and this would contribute substantially to minimising
the burden on the state. We understand it may be argued that costs should not be added to the
burden of anyone struggling to pay a fine. This should not be an issue. Inability to pay should be
identified by the ‘Fines Recovery Administrator’. If that system works properly enforcement should
only be instructed against the “can pay – won’t pay’s”. We see no reason that the “can pay - won’t
pay’s” should not contribute to the costs of collection. It should not be forgotten the offender
occasioned the fine.
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Out with the enforcement/recovery issue, the Committee may wish to consider other areas where
officers could contribute, such as:
x Pre-sentencing status reports
x Post Sentencing intimations and status reports
x Tracing
x Providing collection functions including on-line and telephone payment and electronic
transfer of funds to the court system.
In conclusion, the Society considers its members could make a valuable contribution in the field of
th
fine enforcement. Prior to the introduction of professional police forces in the 19 century, officers
of court carried out many functions of criminal court procedure. Officers are still recognised as
competent to exercise a number of functions in criminal procedure in terms of the Criminal
Procedure (Scotland) Act, 1995. The skills required in recovering a civil debt are the same as those
for recovering a criminal debt. As has been demonstrated above, there already exists in Scotland a
professional who can effectively and efficiently carry out the functions of fine recovery. Officers of
court already have the advantages of experience in the recovery of debts, employ experienced
staff, training schemes, Continuing Professional Development Schemes established and utilise up
to date technology. Accordingly the Society submits our members presently present an efficient
and cost effective method of dealing with fine enforcement.
John Campbell
President
The Society of Messenger-at-Arms and Sheriff Officers
March 2006
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Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1
09:56
The Convener: Item 2 is stage 1 consideration
of the Criminal Proceedings etc (Reform)
(Scotland) Bill. I am delighted to welcome to the
Justice 1 Committee Sheriff Principal John
McInnes, who, as members will know, is the
former chairman of the summary justice review
committee. We have a number of questions for
him and probably have about an hour in total to
question him on the bill and the report that he
prepared for the Executive.
Sheriff Principal McInnes, in your view, what
details in the bill serve to speed up the summary
justice system? I ask you that, because most of
those who have submitted evidence to us—
particularly those who are involved in the criminal
justice system—say that they want legislative
reform to speed up summary justice. Will you point
to the provisions in the bill that achieve that?
Sheriff Principal John McInnes (Summary
Justice Review Committee): Most of the bill’s
provisions will not achieve that. It will be achieved
through a combination of primary legislation,
secondary legislation and, more important,
changes in practice.
The biggest single delay in summary justice
occurs between the point at which somebody is
charged with an offence—or, at least, the point at
which an offence is first detected—and their first
appearance in court. We need to shorten the time
considerably so that the accused appears in court
within two to four weeks maximum of the date on
which they were charged with the offence.
The bill has something to say about that,
particularly in relation to liberation on undertaking,
which is in section 6. The idea is that, eventually,
most people who are charged with an offence will
be released on an undertaking to appear in court if
they are not to be detained in custody. The
measure will have to be implemented in phases. In
New South Wales, the police are fitted up with the
ability to take DNA samples, fingerprints and
photographs at the scene of an offence and also
to issue a written undertaking on a form that says
that the person will appear at such-and-such a
court at 9:30 am a week on Tuesday, for example.
That is the sort of practice that the bill facilitates,
but it does not detail how the framework will work.
The Convener: You might know that we had
Executive officials along last week.
Sheriff Principal McInnes: I did not know that.
The Convener: We tried to tease out some of
the detail on that with them. They told the
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committee that a lot of modelling is currently being
done to bring about some of the detailed changes.
Are you involved in any of those discussions?

An attempt had been made to lever a skylight off
the top of the warehouse. When cautioned and
charged by the police, the accused said something
like, “Ah was looking for ma dug.” It was pretty
obvious to anybody that that was said tongue-incheek, yet the case had gone right through the
system and a lot of money had been spent before
the solicitor found, in taking statements from
Crown witnesses, that his client had no case at all.
That anecdote was for the sake of illustration.

Sheriff Principal McInnes: I am not, but I am
aware of some of that work. I have mentioned in
my written submission the project that is going on
in West Lothian. Everybody there, including the
sheriff and the defence solicitors, has become
involved in that project to work out how they can
get cases into and through the court as quickly as
possible. They are heading along the right lines,
but they need some help. I cannot speak for them
because I have not spoken to them recently, but
they need the legal aid arrangements to be
changed.

Very few cases in which legal aid is granted on
the basis that the case will go to trial reach the
stage of evidence. In some courts, 50 per cent of
the accused plead guilty on the day of the trial.
That means that a lot of resources go into cases
that could have been resolved earlier. However,
most of that is not dealt with directly in the bill. The
bill facilitates changes, but it does not tackle them
directly.

10:00
At the moment, people obtain criminal legal aid
only if they plead not guilty. That puts a premium
on pleading not guilty. Solicitors receive no more
than a relatively small sum of money unless their
clients plead not guilty, so that is an incentive—if
you like—to solicitors. I am not for a minute
suggesting that they abuse the system, but they
are not very well remunerated if they advise a
client to plead guilty immediately. The Scottish
Legal Aid Board has been working on the issue; I
do not know whether the Legal Profession and
Legal Aid (Scotland) Bill, on which the Justice 2
Committee took evidence yesterday, will address
the matter.

The Convener: That is one subject that the
committee is scrutinising; we are trying to identify
whether the bill goes into detail on that. It is
difficult for us to judge whether the bill will achieve
a more efficient or speedier system without that
detail.
I will reverse a bit to pick up on one or two of
your comments. You are not the first person to
draw the legal aid arrangements to our attention.
Given the importance of those arrangements,
should they be dealt with in this bill, rather than in
the Legal Profession and Legal Aid (Scotland)
Bill?

An accused has an incentive to plead not guilty:
doing so means that he or she can receive proper
legal advice. If he or she pleads not guilty, the
whole structure swings into operation as if a trial is
to take place. When a case first calls in court and
a plea of not guilty is made, the court fixes a trial
date and an earlier intermediate diet date, which
may be many months ahead. That immediately
slows the system.

Sheriff Principal McInnes: I have not examined
the Legal Profession and Legal Aid (Scotland) Bill,
so I do not know what is in it. However, I know that
the Scottish Legal Aid Board will need a change at
least in regulations, if not in primary legislation, to
enable proper remuneration to be given for the
purpose of deciding whether the accused should
plead guilty. That is not an easy quick fix. The
reason for the premium on a plea of not guilty is
that it puts the solicitor in the position of asking
himself and his client whether a full investigation of
the case is justified and whether the case is likely
to have a defence—if so, an application for legal
aid should be made.

I will describe what needs to happen instead—
the Scottish Legal Aid Board has done a lot of
work on this, but I do not know its current position.
Solicitors need reasonable remuneration. On the
basis of the information that they receive when a
case first goes to court, they should be in a
position to give realistic advice about whether their
client should plead guilty. To achieve that, the
copy of the charges needs to be accompanied by
a copy of the summary of the Crown evidence,
which will need to give the defence sufficient detail
to enable the defence solicitor to challenge his or
her client’s account.

If that stage were removed, legal aid might end
up being given to a whole lot of people who have
been charged with speeding and who would plead
guilty anyway, without going anywhere near a
solicitor. Lots of people who were charged with
minor offences and who wrote in to plead guilty
would suddenly start to receive legal aid.
Resources would flow out in that direction instead.

I will give an extreme example of a case some
years ago that nearly went to trial; I think that the
accused pleaded guilty on the day of the trial. The
facts were that the accused had been found on the
roof of a warehouse at about 2 or 3 in the morning.
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The balance is one that requires to be carefully
struck. I know that the Scottish Legal Aid Board
believes that it can be struck, but for those of us
who are not doing that sort of work day and daily,
it is not obvious how it should best be done.
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The Convener: You went on to say that a
summary of the evidence should be made
available at a much earlier stage in the
proceedings. Will you clarify for us the stage at
which that disclosure should be made?

2940

Sheriff Principal McInnes: Perhaps not
significant changes. Yesterday, as I was working
on some papers in advance of today’s session, I
jotted down a number of thoughts. One of them
may be relevant in this context. The summary
justice review committee report made a number of
recommendations that related to issues of
evidence and which are not in the bill. Another
measure that is not in the bill is the creation of a
summary criminal appeal court. This is not the
occasion to go into detail on that proposal; it may
be the subject of future legislative change.

Sheriff Principal McInnes: Ideally, when a
copy of the complaint is served on the accused, it
should be accompanied by a summary of the
evidence. Nowadays, in the more serious petition
cases that may go before a jury, a summary of
evidence normally accompanies the petition.
When the court is addressing the question of bail,
it is helpful for it to know roughly the nature of the
Crown evidence.

There is one provision that ought to be in the
bill—it may appear to be a matter of detail, but it is
significant nonetheless. Section 137(2) of the
Criminal Procedure (Scotland) Act 1995 provides:

I return to the example—albeit that it may have
been a ridiculous one—of the person on the
warehouse roof. The solicitor would have found it
very useful to have had a summary of the
evidence. As another example, let us say that
someone has been charged with breaking and
entering: they have broken the window of an offlicence and stolen some whisky. Instead of saying
that they were arrested inside the shop, piling one
case of whisky on top of another, the person will
probably tell their solicitor that they were walking
by the off-licence and saw somebody run out of
the shop with the goods. People tend to shut their
minds to the truth. Trying to get to the nub of the
case at the earliest possible opportunity is what
will speed up the justice system.

“Where the prosecutor and the accused make joint
application to the court (orally or in writing) for
postponement of a diet which has been fixed, the court
shall discharge the diet and fix a later diet in lieu unless the
court considers that it should not do so because there has
been unnecessary delay on the part of one or more of the
parties.”

That provision allows the prosecution and defence
to come wandering into court with a joint
application to adjourn the case. The court does not
have the right to say, “Why do you want the case
to be adjourned?” It is entitled only to address the
question whether there has been “unnecessary
delay”. We can look at the papers and say, “How
long has this case taken so far?” but that is about
it. There may no good reason for an adjournment
to be granted.

The Convener: Is the Crown equipped to make
that change?

As part of a culture change in which the courts
are given responsibility for managing court
business, section 137(2) of the 1995 act should be
repealed, or at least radically altered. The court
should be in charge of the business, not the
prosecution and the defence, who might have a
golf match, for all the judge knows. That might
sound glib, but the serious point is that judges
cannot insist on being told why an adjournment is
sought; they are required to grant the
adjournment. That is wrong.

Sheriff Principal McInnes: If the will is there, it
will happen. When the Crown sees that things are
beginning to work, change will happen quite
quickly.
The Convener: Do you accept that your
proposal for a summary of the evidence to be
provided when the complaint is served puts quite
an onus on the Crown to change the system, at
least in that regard?
Sheriff Principal McInnes: The problem
actually starts with the police. The question is
whether they will be able to provide an accurate
summary of the evidence. That said, the police do
that at the moment in their standard police reports.
The main issue is whether information from those
reports can be cut and pasted. Is it possible to
take something out of a police report without
necessarily
disclosing
various
confidential
elements of the report? Technically, I think that
that can be done.

Mr Bruce McFee (West of Scotland) (SNP): In
your report, you noted that the success of
intermediate diets varies widely in different parts of
the country. Why is that? Is legislation or a change
in practice needed to address the problem?
Sheriff Principal McInnes: Legislative changes
that will have a bearing on intermediate diets are
proposed in the bill. For example, provision is
made for the intimation of special defences in
advance of the intermediate diet rather than in
advance or at the start of the trial.

The Convener: Before we move on to explore
the issue of intermediate diets, I have one further
question. In terms of speeding up the system and
making it more efficient, are there any significant
changes that are missing from the bill?

Intermediate diets in local courts are largely
culture driven. Aberdeen sheriff and district courts
were very good at them two or three years ago.
Glasgow sheriff court is not good at intermediate
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diets, usually because it puts down far too many at
a sitting. I have not sat as a sheriff recently in
Glasgow, but the sheriff arrives to find the
courtroom full of people and must try to get rid of
90 cases in an hour and a half. Often, there is not
enough time to deal with those cases. The
purpose of an intermediate diet ought to be to find
out whether everyone is ready and what evidence
is agreed.

whether a person should be prosecuted. One key
aspect of the Hamilton and Airdrie youth court
pilots, of which Mrs Mitchell might be aware, is
that the police, fiscals and social workers get in
touch with one another before a youth is
prosecuted and discuss whether he should be
dealt with in that way. If we can divert matters at
that stage, we will save the prosecution system a
huge amount of resources.

One change to the bill is needed in relation to
intermediate diets. In the bill as drafted, the court
will not be able to find out what will be an issue at
the trial—at least, the defence will be resistant to
the court finding that out. For example, the only
issue might be whether the accused can be
identified as the driver of a car that was involved in
an accident, in which case there is no need for a
lot of evidence about other aspects of the offence,
and Crown witnesses can be restricted to the two
police officers who can say that they saw the guy
at the wheel of the car a short time before the
accident or other incident that gave rise to the
charge. In such circumstances, why should all the
witnesses come to the court on the off-chance that
they might be needed to give evidence? If the
court could use the intermediate diet to narrow
down the issues and ascertain the specific issue,
the trial process would take much less time. A
summary criminal court will often deal with no
more than two or three trials in a day, whereas in
Holland trials take about 20 minutes because the
court operates a dossier system and knows
exactly what is at issue.

As for intermediate diets, the difficulty lies in
finding a fiscal who is familiar with the case. If
such diets are to work, we need to ensure that
fiscals read the papers and that they have the time
for a heart-to-heart with the defence solicitor
before the case starts.
10:15
Mr McFee: It sounds as if some heads need to
be knocked together.
Sheriff Principal McInnes: Indeed.
Mr McFee: But does that require legislation?
Sheriff Principal McInnes: A lot of it requires
not so much legislation as a lot of co-operation by
the various agencies.
Mr McFee: Can you point to any other examples
where such co-operation exists? I believe that you
mentioned Perth in that respect.
Sheriff Principal McInnes: There are many
examples of good practice around. However, if we
can get people to plead guilty earlier, we will be
able to clear the decks. Because far fewer cases
will come to trial, the courts will have more time.

Mr McFee: Other members might return to that
point, which is interesting.

Many courts—except, I should say, some
smaller rural courts—usually schedule 10, 12 or
even 14 summary trials in a day. That is far too
many. If the court can get through only two or
three of them in a day, the prosecution and the
defence will have to haggle over pleas to cut the
number of cases that will have to be adjourned.
However, getting a case adjourned might suit a
defence solicitor who is determined to do his best
for his clients, because if it happens again and
again, they might be able to make a complaint
under the European convention on human rights
that the case has not been dealt with in
reasonable time. If, on the second or third
adjournment, the prosecutor is still snowed under
by too many trials, some will simply chuck in their
hands and accept either a not guilty plea or some
other plea that they should not accept. That
extreme example does not happen everywhere all
the time—it just happens in some places some of
the time—but it needs to be addressed. The
system is too clogged up.

You said that far too many intermediate diets are
fixed for one sitting at Glasgow sheriff court. Are
there other reasons why intermediate diets are not
working in some courts?
Sheriff Principal McInnes: The system can be
made to work better. When I was a sheriff in Perth,
we fixed the start of intermediate diets at 12 noon.
We would deal with 30 to 45 cases in one sitting.
During the two hours before noon, a procurator
fiscal would be in the building discussing the
cases with solicitors—they knew that they had two
hours to sort out their cases. The trouble was that
the solicitors all used to turn up at 11.45 am; they
should have turned up at 10 am, but that is what
people do. An appointments system would have
dealt with that problem. The key objective was to
enable the Crown and the defence to talk to each
other about what the case was about, what was in
dispute and whether a plea could be adjusted. The
approach gave them time to sort everything out
before the court sat.
If we want to speed up the process, we will need
to create such opportunities for dialogue. Dialogue
can certainly help, for example with decisions on
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Stewart Stevenson (Banff and Buchan)
(SNP): According to the statistics, an arrest
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warrant is issued in 8 per cent of summary cases
because the accused fails to turn up. As a result,
the bill—and indeed your committee—has
recommended that trial in absence be extended.
However, under section 14, that can be done only
if

2944

Sheriff Principal McInnes: If the accused has
no defence, which sometimes happens, there will
certainly be no injustice. If the accused has a
defence and an opportunity to present that
defence, and has been told of that opportunity but
has not availed himself of it, he will put himself at a
disadvantage. Say a lady stole something from
Marks and Spencer. There could be a difficulty
with identification, but a witness could say, “I
walked out, I stopped her at the door and she was
taken to the back office.” That evidence would be
just as good in the absence of the accused. The
only issue would probably be how much was
stolen or whether the person was the accused. If
the accused was not prepared to come along and
say that he or she was not the person, what would
be unfair about that approach?

“it is in the interests of justice”.

Under what circumstances would “the interests of
justice” not be served by proceeding with a trial in
absence? I imagine—and I suspect that you would
agree with me—that those interests would not be
served if the accused had no legal representation.
Sheriff Principal McInnes: Actually, I do not
agree with you. After all, there are people who,
although they have been given every opportunity
to turn up, have simply decided not to do so.
Worst of all are cases in which there are three
accused, one of whom does not show up each
time the case is called. Although such actions
seemed to have been planned, that is impossible
to prove. If the accused does not turn up, but the
case is straightforward and all the other witnesses
are present, the question becomes whether the
Crown can prove the charge, which will not be
tested in the same way that it might be under
cross-examination. However, I do not think that
that is a problem if a person has been told that
they must turn up on a certain day and that if they
do not do so, the trial may proceed in their
absence and they will be put at a disadvantage. If,
for example, a person was taken into hospital as
an emergency case and the court mistakenly
thought that they had wilfully failed to turn up, one
would need to be able to put things back on the
rails, but that is a separate issue.

Stewart Stevenson: Will you, by the
explanation of principles or by example, if that is
the best way of doing so, suggest circumstances
in which it would not be in the interests of justice to
proceed with a case in the absence of the
accused? I ask you to leave aside the example to
which you referred in which somebody is suddenly
taken to hospital and there is therefore a just
reason for their absence. If no just reason for the
absence of the accused emerges, are there cases
in which it would not be in the interests of justice to
proceed in the absence of the accused and legal
representation?
Sheriff Principal McInnes: Yes. Information
about the accused might suggest that they not
only ought to be present, but ought to be
represented. There may be information that the
person has mental health problems or is not very
intelligent and is vulnerable in some way. The
Crown will normally have such information.
Information may be evident from the nature of the
charge that the field of law that is involved is
contentious. The side of the fence that the case
may come down on may not be apparent until late
in the trial, and it may be better to have a legal
argument. There may be issues relating to ECHR
compliance that mean that one would in no way
proceed in the absence of the accused.

I have a problem to some extent with section 14.
There is a provision that the court “shall” appoint
another solicitor if that is in the interests of justice.
I think that the court needs to be given more
discretion and that the bill should say that the
court “may” appoint another solicitor. It seems to
me that if a solicitor withdraws from acting
because his client has not turned up and he or she
cannot receive instructions, appointing another
solicitor is asking for trouble because that solicitor
will probably not have seen the accused before,
will not have any papers, will not be able to get
any instructions and will not know what the
defence is. He or she will therefore refuse to act. A
mandatory requirement on the court to appoint
another solicitor in the interests of justice—the bill
is currently framed in that way; I will find the
subsection in a second—is a bit too prescriptive.

Stewart Stevenson: There does not appear to
be any provision in the bill that requires a court to
explain why it is proceeding with a case in the
absence of the accused and to justify its decision
in that regard. If a case is to proceed in the
absence of the accused, should such a
requirement be placed on the court?
Sheriff Principal McInnes: The court could be
required to minute its reasons for deciding to
proceed in the absence of the accused.

Stewart Stevenson: Does the logic of what you
have said suggest that it is perfectly possible for a
just case to be progressed and a just conclusion to
be reached entirely in the absence of the accused
and of any legal representation of the accused? Is
that your position?

Stewart Stevenson: Should it be required to do
that?
Sheriff Principal McInnes: I am not terribly
keen on courts having to minute the reasons for

99


427

2945

3 MAY 2006

everything that they do, because that takes a lot of
time. When sitting as a sheriff, on some days I
have dealt with 160 criminal cases at first calling,
with pleas of guilty and not guilty. In such a
situation, a sheriff does not have time to start
framing reasons and ensuring that somebody has
written them down or typed them into a computer.

broadest sense, but it happens. I would like the
level of business in courts to reduce to a point at
which it can be managed efficiently. People
should, on average, not have to wait for more than
an hour after they come to court. That should be
set as a target and the system should be tested
and measured. The target should apply not only to
witnesses but to the accused.

Stewart Stevenson: At our meeting on 19 April,
the Executive stated that it expected the trial in
absence procedure to be used “very sparingly”. If
a minute from the court were required in those
circumstances, that would help to ensure that the
Executive’s statement turns out to be true in
practice and not just in theory.

Many solicitors hang around courts all day long
doing very little in the hope that the witnesses
might turn up and that the case will be heard that
day. They are wasting their time, too. For exactly
the same reasons, police officers turn up and hang
about the courts. Any chief constable or senior
police officer will say endlessly that that has a
major impact on the police—they think that it is a
waste of time.

Sheriff Principal McInnes: There is a culture
among people who appear in court. If the courts
had the ability to hold trials in the absence of the
accused, it would become known among those
people that their cases would go ahead even if
they did not turn up, which would make them more
likely to turn up. The measure would put pressure
on people to turn up if they wanted to argue their
case. That is part of the pressure to get people to
behave in a way that is conducive to an efficient
summary justice system.

The Convener: As you probably know, the legal
profession is not keen on the provision. When we
considered the Bonomy reforms, we amended a
similar provision substantially. If we proceed with
the provision, how will the courts satisfy
themselves that a citation has been served
successfully on the accused? The use of the
provision hinges on the point that the accused
knew that they were due in court but chose not to
be there. Is it important for the court to be satisfied
that a citation was served successfully?

Mike Pringle (Edinburgh South) (LD): I want to
explore the same issue. When I sat as a justice of
the peace, I was told many times that one accused
person in a case had turned up but the other had
not. The next time that the case was called, the
other accused did not turn up. Perhaps I am a little
more cynical than Sheriff Principal McInnes is,
because I think that they agreed that in advance.

10:30
Sheriff Principal McInnes: Yes. The situation
will improve if e-mail addresses and mobile phone
numbers are used to prompt the accused to turn
up at court. The idea is that if that information is
available, they will be sent an e-mail and a text
message the day before the court hearing to
remind them that they are due at court. That is
what is happening in the West Lothian project. The
situation can be improved in various ways.

Part of the point of the provision is to secure an
advantage for witnesses. In many cases,
witnesses are reluctant to turn up in court in the
first place. If we get the witnesses to come to court
on the first occasion when the trial is to go ahead,
they may be asked to be at court at half past 9 for
a trial that will start at 10 o’clock. However, the trial
might not start until half past 11 or 12 or even
some time in the afternoon. They could sit around
wasting the whole day. If, for example, one
accused person in a case does not turn up, the
witnesses will probably be notified of that before
lunch, but they will already have taken the day off
work to go to court. That has an effect on
witnesses. Do you find that, at the second or third
attempt to hear the case, they wonder what the
point is, which leads to the problem that, when the
accused persons finally turn up, the witnesses do
not?

It is also necessary to have a section in the bill
that enables the harm to be undone, if harm there
be, when the accused states that they have not
received the citation and it appears to the court
that that is true, or at least likely to be true. I have
suggested in my written evidence that there
should be some changes in the way in which
procedural errors are handled. We should proceed
more along the lines of the English Magistrates’
Courts Act 1980.
The Convener: We will come on to that.
Sheriff Principal McInnes: If we are satisfied
that a trial proceeded in the absence of the
accused when the person had a good reason for
not turning up and did not wilfully refuse to turn up,
we ought to be able to fix a new trial date and
rehear the trial. That would happen rarely; it
certainly seems to happen rarely in England.

Sheriff Principal McInnes: That is exactly right.
I agree entirely that that happens. People often
have to give up a day’s work or make childminding
arrangements to go to court. If that happens two or
three times, they get brassed off and can become
reluctant to give statements to the police. That
possibility is not good for the justice system in the


428

2946

100

2947

3 MAY 2006

The Convener: You mentioned witnesses. It is
everybody’s experience that witnesses are not
necessarily treated all that well. In many courts,
there is no separate waiting room for them. In a
case in my constituency, a witness hung around
all morning and nobody seemed to know that she
was there and ready to give evidence. Work needs
to be done on matters as basic as the provision of
a place for witnesses to wait when they arrive at
court and the presence of someone to look after
them and explain the procedures. Do you agree
that that is important?

2948

chance of making no technical errors in a decade
is quite low. Although sheriffs strive their hardest
not to make any, I confess that they make the odd
one. Usually those errors are not material. Sheriffs
do not lock people up in prison for 10 years when
the maximum sentence is a £500 fine.
The errors that I am talking about are quite
small. If I decide to adjourn a case to get a
background report for one day more than the
number of days that I am allowed, it seems
ridiculous to go all the way to the High Court of
Justiciary in Edinburgh and to grant someone legal
aid to argue a point that would immediately be
conceded. [Interruption.] That is not my mobile
phone. It is highly desirable that I should be able
to change the date to a day earlier. What tends to
happen is that sheriffs put off a case until a
Tuesday, because there is a Monday holiday,
without realising that it should be heard on the
preceding Friday, because the period will expire
over the weekend. That is the kind of error that we
put right.

Sheriff Principal McInnes: It is important. The
facilities for witnesses are not as good as they
might be in some courts, but they are not as bad
as some people make them out to be. Quite a lot
of courts have quite pleasant witness rooms,
although most of them do not provide—as they
ought to—interesting magazines. Witness rooms
ought to be at least as good as a doctor’s waiting
room, but they tend to be rather bare spaces.
However, there are witness rooms and there are
usually separate rooms for prosecution and
defence witnesses. A problem is that witnesses
encounter people in the corridors whom they do
not wish to see. There can be problems in some
courts—not in every case—with people who hang
about in the corridors and intimidate witnesses. I
have seen that happen, but it is difficult to know
how to handle the issue.

Stewart Stevenson: In that example, are you
making a distinction between an error whose
consequences have not yet come into operation
and one whose consequences have? In other
words, are you saying that if the time in which
something should have happened has been
exceeded, you should not be able to correct that
error, but that you should be able to reset a
timetable before the time has passed? Is that the
boundary that you are delineating?

Part of the problem is that there are far too many
people milling about in the court building,
especially first thing in the morning and, in
particular, first thing on a Monday morning. If jury
trials are starting on a Monday, a lot of jurors are
milling about as well as witnesses and accused.
People’s families are also there because most
custody cases take place on Monday. I have seen
courts in England and Australia where far fewer
people are in the building because business is
organised differently. We could achieve that, but
we have some distance to go.

Sheriff Principal McInnes: I am not sure that I
would draw it in quite that place. I have never
done this, but let us suppose that I sentenced
someone to 250 hours of community service on
summary complaint when the maximum sentence
is 240 hours. I think that I should be able to reduce
the sentence to 240 hours, rather than make the
High Court go to the trouble of doing that.
Stewart Stevenson: If the person concerned
has already done 250 hours of community service,
what should the consequences for the court be?

Stewart Stevenson: I will raise a brief point
about procedural irregularities. Your submission
states that you want to widen the discretion of the
court to correct procedural errors, but the Faculty
of Advocates think that the current proposals are
too wide. The bill allows the court to correct its
own errors on periods, time limits and procedural
requirements. Is that proper?

Sheriff Principal McInnes: The error would
probably become apparent on the day when the
sentence was imposed. I would not look at the
papers again, but I have seen technical errors that
other people have made. I would have liked to be
able to say that a sheriff made a mistake that
should be put right, because it is in the interests of
the accused that it should be.

Sheriff Principal McInnes: Yes.

Mr McFee: Could the power to alter a sentence
also be used if you made another error and
sentenced someone to 50 hours of community
service when you meant to sentence them to 150
hours?

Stewart
Stevenson:
Who
should
be
responsible for the oversight of the court’s use of
that power to correct its own errors?
Sheriff Principal McInnes: The court currently
has the power to correct typographical or
recording errors. Although the power is not used
very often, it is used. If we are dealing with
thousands of cases in a year, as sheriffs do, the

Sheriff Principal McInnes: If I have announced
that someone should do 50 hours of community
service, 50 it must stay.

101


429

2949

3 MAY 2006

Mr McFee: So you could not use the power to
top up a sentence.

maximum £20,000 fine, the court could deal
realistically with a lot of the people who commit
that kind of offence.

Sheriff Principal McInnes: At the moment, if I
said that someone should serve 150 hours and the
clerk of court erroneously recorded the sentence
as 50 hours, that recording error could be
corrected.

With a £10,000 maximum, if the view were taken
that £10,000 was too low a penalty for what had
happened, the Crown would have to prosecute on
indictment, which is a big, expensive process, so it
would be quite likely not to do it. There are also
other fields of regulatory law, such as those
concerning animal cruelty, where there is serious
non-compliance by some people—not huge
numbers—but those cases tend not to be dealt
with as well as they should be, either by the
prosecution service or by the courts. That is a
personal view. People might not quite get away
with it, but I feel that they are not dealt with as
severely as they might be. That does not seem to
be true in cases concerning health and safety,
which seem to be rather better handled than the
kind of environmental cases that I am talking
about. It would be quite useful if the sheriff court
had the power to impose a fine of up to £20,000. It
would rarely be used, but it would enable some of
those cases to be dealt with more satisfactorily.
Where there is a corporate accused, there is
nobody in the dock; the dock is empty. There is
nobody there for the jury to identify with, so it
becomes slightly artificial. I am in favour of the
£20,000 fine.

Mr McFee: I am suggesting that you might have
changed your mind.
Sheriff Principal McInnes: I would not for a
minute suggest that that is an error. What a sheriff
does in court, right or wrong, is their decision.
However, the decision may be technically wrong.
Most, if not all, of the errors that I am talking about
will be corrected in favour of the accused.
Mr McFee: That is the point that I am getting at.
Could an error be corrected only when it is in the
accused’s favour? What would happen if a
correction was to the accused’s detriment?
Sheriff Principal McInnes: They would
certainly have to have a hearing. I cannot think of
any errors that might be corrected that would be to
the detriment of the accused. It might be possible
to argue that the error gave rise to an invalid
sentence and that the conviction and sentence
should therefore be quashed. In that case, the
accused would be taking advantage of the fact
that the sheriff had made an error. It would not be
a situation in which he deserved to get off. What
he deserved was that the error should be
corrected. I cannot think of any errors that a court
is likely to make that would operate to the
disadvantage of the accused.

Marlyn Glen: Should the bill be amended?
Sheriff Principal McInnes: That is for you to
decide.
Marlyn Glen: Thank you. That is helpful.
Margaret Mitchell (Central Scotland) (Con):
The bill caps fiscal compensation orders at
£5,000, but your committee did not prescribe a
limit. Do you think that a cap at £5,000 will limit the
effectiveness and scope of those orders?

Marlyn Glen (North East Scotland) (Lab): I
move on to part 3 of the bill, which deals with
penalties. Your report recommended an increase
in the maximum financial penalty that is available
to summary sheriff courts to £20,000. Will the
proposal in the bill to increase the maximum to
£10,000 equip summary sheriff courts with
sufficient powers to deal with their predicted future
case load?

Sheriff Principal McInnes: The average plateglass window costs more than £1,000, so fiscal
compensation orders certainly have to go to
£5,000. Some plate-glass windows are not broken
maliciously but are broken as a result of rowdiness
that leads to the window being smashed.

Sheriff Principal McInnes: In most instances,
the difference between £10,000 and £20,000
would not have a major impact on the cases that
the court could deal with. However, there is quite a
large area of offending behaviour by companies or
other corporate entities that is not very well dealt
with by the courts at the moment. Any member of
the committee who has experience of local
authorities will know that environmental health or
planning departments, for example, often
encounter major failures to comply with
environmental or planning regulations or other
things that the local authority is interested in.
Offences such as polluting rivers fall into the same
bracket. Most of the offenders tend to be
companies or businesses. If there were a
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My view is that it would be better if the
compensation were unlimited, because we are
talking about alternatives to prosecution. If a lot of
damage has been caused and the person who has
caused it is going to have to pay for it, it could be
better for them to pay for it in a fiscal
compensation order arrangement, rather than the
person who has suffered the damage having to go
to court, sue the person for causing the damage
and get a court order for payment. If somebody
has suffered a lot of damage from criminal
behaviour, and if an arrangement can be devised
whereby the fiscal says, “I am prepared not to
prosecute if you compensate these people for the
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loss that they have sustained,” it would be better if
they paid that money. If there were an
enforcement agency, that would save the person
who has suffered having to do their own
enforcement, which would be the situation if they
got a civil order to pay. There could be advantages
to not capping the compensation, but if you are
going to cap it I would advise you not to cap it
lower than £5,000.

2952

cent should be added. That may sound harsh, but
that is what happens with the congestion charge in
London and with a number of other fixed penalties.
Actually, the figure in London may not be 50 per
cent, but the amount certainly escalates if the
person does not pay within a pretty short time.
Margaret Mitchell: You have touched on the
enforcement of fines—an area that has huge
potential for improvement so that we can improve
summary justice. In your submission, you make a
number of points and recommendations. You
almost seem to feel that the bill has missed an
opportunity to introduce consistency and flexibility
and to minimise the involvement of the police in
court. To get it on the record, will you elaborate on
what you think has to be done that has not been
included in the bill?

Margaret Mitchell: Would capping it at £5,000
mean that a tranche of potential compensation
offers would be missed?
Sheriff Principal McInnes: I really do not know
the answer to that question.
Margaret Mitchell: Is there a link in the bill to
suggest that, if even more damage were done—
say £10,000 or £50,000-worth—the level of
compensation should show that the offence was
being taken more seriously?

Sheriff Principal McInnes: Most of the points
that I wanted to make are in the written evidence
that I submitted. However, I was looking at some
statistics last night and I realised that I had
erroneously said that there were about 300,000
fixed penalties in Scotland. In fact, the figure is
about 400,000, according to statistics just released
by the Scottish Executive.

10:45
Sheriff Principal McInnes: Again, we can
consider an environmental offence. Suppose you
pollute my river—the river in which my angling
association has fishing rights. The cost of
restocking a river may be high and an accidental
discharge of some chemical or other can poison a
whole river system. The quickest, cheapest and
most effective thing to do would be to say, “Do you
accept that you have done this and are you
prepared to pay compensation?” If the answer is
yes, then—no matter the level of compensation—
why go through the prosecution system? Why
make a person go through a civil claim procedure
in order to sort things out? I cannot tell you how
many such cases might arise in a year because I
do not know.

I think that you should start by saying that fines
and fixed penalties are debts due to the state. At a
guess—although I should have brought the
statistics with me and will have to check the
figure—there are probably about 100,000 fines
imposed in Scotland in a year by the courts. Now,
if there are 400,000 fixed penalties and 100,000
fines, only 20 per cent of the debts are fines. If you
are considering the system as a whole, you should
have a dedicated agency whose job it is to recover
those debts due to the state. It does not matter
whether they were imposed by the courts or by the
police as fixed penalties, they are all in the same
category of debts needing enforcement.

Margaret Mitchell: Your example makes the
point well that we should not prescribe a limit.

Enforcement should be done professionally and
effectively. It is not good enough to have an
agency that can shovel things back to the courts
when it has not succeeded. If you had that, you
would never get the agency to accept
responsibility for its performance. You need to
have an agency whose performance can be
measured year on year.

The bill includes a provision for discounts to
fixed penalties. What is your view on that?
Sheriff Principal McInnes: I do not see
anything wrong with a discount for early payment,
if that is what the discount is for. However, I also
do not see any reason why you should not—as we
suggest in our report—add another 50 per cent if
people do not pay within the set period.

Margaret Mitchell: Did you consider using
sheriff officers for the enforcement of fiscal fines?

The disadvantage of discounting—and I am sure
that some committee members will be all too
aware of this—is that poor people are not in a
good position to make full payment of a fixed
penalty unless they can borrow the money from
somewhere. If someone is on benefits, how do
they take advantage of the discount? That is the
weakness of the argument for discounts.

Sheriff Principal McInnes: I personally did not.
The analogue that attracted me—partly because I
went there—is what happens in Australia with the
State Debt Recovery Office. It does not have
offices all over the place; it does not even have an
office where a member of the public can turn up
and pay a fine. Fines have to be paid
electronically, by post, or through a bank or a post
office. It has a call centre and one office in

However, if someone is given a reasonable time
in which to pay in full, but does not pay, 50 per
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Sydney. New South Wales has a similar
population to that of Scotland. People can ring up
the call centre and find out how their various fines
and fixed-penalty notices are getting on and what,
when and how they have to pay, and ask for more
time to pay. That cuts down on overheads. If the
courts, local authorities or various other people are
acting as agents, they will all incur overheads in
order to process relatively small sums in not very
large numbers.

Sheriff officers’ overheads are relatively high.
They are going to be tapping on doors at times of
the day and night when they think that people will
be at home. I will come back to that point in a
minute.
You would be hiking up the overheads if you
used sheriff officers. If I was in the committee’s
shoes, I would need to be persuaded that that was
not happening. The service can be delivered more
cheaply and just as effectively.

I accept that it is better to make it easier for
people to pay, and that there might have to be
exceptions. In Dalmellington, there is a wonderful
centre in the old factory that used to make
knickers for Marks and Spencer. The police,
dentists, the local authority and just about
everyone else all have offices under the same
roof. Someone who has a fine to pay should
certainly be able to pay it there rather than have to
traipse into Ayr with their three children, especially
if they are on benefits. It should be made easy to
pay a fine, but you have to identify who is
responsible for delivering the collection of debts
service.

Mr McFee: Who should pay the cost of
enforcement? You say that it should be those who
do not pay their fines rather than the state or the
taxpayer. I also hear what you say about sheriff
officers and I wonder whether that could be got
around by having agreed fees for particular tasks.
Is there a danger that by setting up fines
enforcement officers, we would be reinventing the
wheel?
Sheriff Principal McInnes: You would be
recreating the problem in a different form. I would
not go down that route at all. There should not be
too many people out on the street and tapping on
doors, whether they are sheriff officers or fines
enforcement officers. The time to collect fines is
just before the kick-off of a major football match
that is being shown on telly, although it is not
possible to get all the collectors out at the same
time. A European cup final is a very good time to
find people at home or in the local pub.

Margaret Mitchell: Just before we leave that
point, you mentioned a free-standing public sector
agency. Is there any advantage in making that
organisation rather than sheriff officers responsible
for fine enforcement?
Sheriff Principal McInnes: There should be an
agency that could employ sheriff officers if that is
the way forward. Sheriff officers have very good
local knowledge of who is where, and they can tap
on doors. However, as I understand the bill, the
intention is that fines enforcement officers will be
appointed and that in effect the agency will be the
Scottish Courts Service or a division of it.
Margaret Mitchell: Would there
difference in the charging regime?

be

Sheriff
regime?

charging

Principal

McInnes:

The

Mrs Mary Mulligan (Linlithgow) (Lab): Many of
the recommendations that your committee made
on alternatives to prosecution have been taken up
by the Executive. How did your committee decide
in favour of opting out of such alternatives—I am
thinking of fines, in particular—rather than opting
in? Did members of your committee have any
concerns about what effect that might have?

any

Sheriff Principal McInnes: Yes. One or two
members of the committee thought that people
should have to opt in to whatever alternative was
offered to them, but many offenders do not opt in
and end up getting prosecuted, when they usually
plead guilty. In other words, two separate
processes are involved. I am afraid that the main
reason for that is indolence. People are
sometimes not good at responding, no matter how
clearly their options are expressed.

Margaret Mitchell: Yes. Sheriff officers take a
percentage to collect the debt. Would that be any
different with a public sector organisation? I notice
that the service in New South Wales that you cited
operates at a small profit. I am thinking of the rollon effect. If a debt is not collected within seven
days, the debtor has to pay substantially more and
that rolls on. Are there any issues around that?

We are talking about a culture change, which I
think can be made. If it becomes known that if
someone does not reply, they will be treated as if
they have accepted whatever they have been
offered, word will get around. People will say,
“Jimmy got one of those letters last week. Have
you not read yours? You have to do something.” I
am strongly of the view that people should have to
opt out of whatever they are offered, because the
cost and effort that are involved in dealing with the

Sheriff Principal McInnes: I think that the debtcollecting process ought not to be a burden on the
taxpayer or the Scottish Executive. It should be set
up in such a way that it covers its costs year on
year. People who decline to pay their fines or fixed
penalties should be charged for the privilege of
having enforcement procedures taken against
them. The addition of many extra £10, £15 or £20
levies on them for not paying up in the first place
would meet the agency’s costs.
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indolence that greets approaches about opting in
are disproportionate.

2956

pick up the fact that she might be on drugs and
have a real problem. Having the ability to know
what has happened, off the record, has its
advantages. An offer is not a previous conviction
that that lady would have to admit to if she was
filling in an application form for a job, for example.

Mrs Mulligan: Is there not a risk that while the
culture is being changed, we might bump up the
amount of work that is needed to bring about
compliance, which could cause problems?
Sheriff Principal McInnes: Any change from
one system to another tends to generate more
work because people have to deal with the
existing system and the new system at the same
time.

11:00
Mrs Mulligan: Your committee recommended
the introduction of a system of formal police
warnings, but that has not been included in the bill.
What did you think would be the advantages of
such a system?

I think that the transition will work. I am more
optimistic than a few members of the summary
justice review committee were. They thought that
we should tailor everything to the needs of
offenders and rig the system so that they could
never be at a disadvantage. The section in the bill
that I have criticised that allows courts to correct
errors could be amended to enable an application
to be made to get the deemed acceptance of an
offer recalled, but the offender would have to opt
to be prosecuted, which might put them off. That is
the alternative.

Sheriff Principal McInnes: There have been
informal police warnings in Scotland for a long
time. In England, there are systems of formal
cautions that are recorded, although I cannot
remember the details. There was a debate in the
summary justice review committee on whether
somebody would have to admit to an offence
before they were warned. The view was that,
because it was not necessary to admit to an
offence for which a fiscal fine was offered, an
admission should not be essential for a warning.

We should not bend over backwards in an effort
to be sensitive towards such souls. They will have
the option of accepting the offer or of being
prosecuted. That needs to be spelled out pretty
clearly when they are sent the piece of paper, and
that is the intention.

The idea is to use warnings for relatively minor
offending to avoid having to make a report to the
fiscal and the fiscal probably having to no pro the
case because it was not sufficient to justify a
prosecution. It would be better for some offenders
to be warned and for a record of the fact that they
have been warned to be kept so that, if they
continue to offend, we could say that the time had
passed when we should be warning them because
they are getting into trouble regularly.

Mrs Mulligan: At the moment, is it not the case
with a fairly minor offence that if someone accepts
such an offer, it will not form part of their on-going
history? It has been suggested that someone
might not know to opt out, with the result that the
offence will become part of their history. Is there
not a concern that that lack of awareness flies in
the face of natural justice?

At the moment, the police keep their own
records, but they tend to be very local—
sometimes they belong to a police station and
sometimes to a force—and the other police in
Scotland do not have access to them. In westcentral Scotland, people who live on the outskirts
of Glasgow can be warned in several different
parts of Strathclyde and there might be no record
that the police can access to find out that an
offender has been at it before.

Sheriff Principal McInnes: Part of the proposal
is that an offender should be told that it will be
possible to refer to their offence if they are
prosecuted in connection with some other matter
in the succeeding two years. There is a good
reason why the ability to refer to previous offences
is important.

Mrs Mulligan: I suspect that we will come back
to that.

Let us say that a procurator fiscal will be able to
offer the alternative to prosecution of a fiscal fine
for shoplifting. The police, the fiscals and the
courts ought to know that the lady with whom they
are dealing is being prosecuted having had three
offers in the previous 18 months. That would
indicate to the sheriff that the lady has a problem
with shoplifting and the question would be what
they were going to do about that problem. They
might think of putting her on probation to see
whether some social work involvement would help
to tackle the problems that underlie her shoplifting,
which might involve drugs. If the sheriff does not
know that the lady has had an offer, they might not

The bill provides for the establishment of justice
of the peace courts, but there has been a decline
in the workload of the district courts, which they
will replace. Is there still sufficient business to
justify the establishment of JP courts?
Sheriff Principal McInnes: In some places, it is
doubtful that there is. However, that is not the
case in a place such as Glasgow, where an
enormous amount of work goes into the district
court and some of it is dealt with by stipendiary
magistrates. In Orkney and Shetland, there are no
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district courts. There are some rural areas in
which, if there is more diversion to fiscal fines and
other alternatives to prosecution, the level of
business can drop.

Sheriff Principal McInnes: Such magistrates
have to be appointed and there has to be a budget
for that, so the matter is not within the discretion of
a sheriff principal. Stipendiary magistrates will
continue to be necessary in Glasgow, because lay
justices will not be able to cope with the flood of
business in that jurisdiction. As matters stand, if
we did away with stipendiary magistrates many
road traffic offences would have to be heard in the
sheriff court, which would not be able to cope.

District court business has dropped because the
fiscals, who have the discretion to prosecute in the
sheriff court or the district court, have not had
sufficient confidence about the penalties that they
think many district courts will impose and they
have elected to prosecute people in the sheriff
court instead of the local district court. Some of
that lack of confidence is misplaced but, whether
or not one agrees with the fiscals, that is their
view. They need to have confidence in the district
courts and, at the moment, they do not have
enough confidence.

A move towards using stipendiary magistrates
should be approached by operating pilots on the
New York community court model. I do not know
whether committee members met the American
who was over here from—I think—the Center for
Court Innovation. He talked about the Red Hook
community justice centre and the Midtown
community court, where the approach is to give a
judge a patch of New York in which to sort out
crime. Judge Calabrese, who runs the Red Hook
court, is a colourful and loquacious character.
People are sentenced within hours of the offence
being detected and a person who is sentenced to
do community service is taken from the courtroom
to the basement, to start work immediately. That is
how things should happen.

A reconstructed district court ought to be able to
build up that confidence. My view is that, if the
district court is to work, its jurisdiction must be
increased to the current level of the sheriff court—
that is to say, a maximum sentence of six months
imprisonment and a maximum fine in ordinary
circumstances of £5,000.
Although the JPs who manage the local justices
are all in favour of such an approach, quite a lot of
justices are not so keen—they do not want to
imprison someone whose mother they might meet
in the corner shop the following week. One or two
justices have said to me, “I have never sentenced
anyone to imprisonment and I never will.”
However, justices must learn that that is what they
are there to do. In one local authority area that has
three district courts—I will not mention it by
name—a rota has been organised so that justices
never sit in their home area but sit in one of the
other two courts, because they do not want to deal
with people from their community, whom they
might have to see daily. A culture shift is needed
in that regard.

In the English system, a circuit judge with a
similar remit has been appointed in north
Liverpool. He must work out what the community
is concerned about, not just in relation to individual
offenders and cases, and he must address those
concerns and get involved—as people say. Such
an approach must happen in a geographical
jurisdiction; a roving stipendiary magistrate cannot
do the job, although the system might work in
heavily populated areas such as Lanarkshire, the
Falkirk and Grangemouth area or Paisley. A pilot
project could be established in which a stipendiary
magistrate was given a much more specific remit
to sort out problems.

Without question, the jurisdiction of district
courts should be increased by repealing the
section—it might be section 59—of the Road
Traffic Offenders Act 1988 that prevents justices
from disqualifying people from driving other than
on a totting-up basis. Justices should be able to
disqualify people outright, which would mean that
district courts could inherit most road traffic
offences. I understand that such provision is not
included in the bill because there is a view that it is
not within the competence of the Scottish
Parliament to make such a change.

Mrs Mulligan: Members of the committee who
were JPs might want to come back to you on that.
You mentioned an attitude whereby some JPs
decide what they are going to do before they even
hear a case. Obviously, training will be important
to ensure that there is confidence in the new JP
courts. Would you like to say anything about that?
Sheriff Principal McInnes: The difficulties with
a lay justice court are first, selecting enough of the
right people; secondly, getting them trained; and
thirdly, getting them to sit often enough. As
somebody who has been on the sheriff court
bench for 30 years, I would hate to sit only five or
10 times a year because I would lose touch. Until
my recent retirement, I was a sheriff principal for
six years, during which time I did not sit in criminal
courts and I began to lose my confidence because
I did not keep up to date and I was not sitting
every day.

Mrs Mulligan: Your point about locality is
interesting. Justices whom we met on visits told us
that their being local people is an advantage of the
system, but I understand what you say about the
quandary in which they find themselves.
On the reduction in business in district courts,
might sheriff principals prefer to make greater use
of stipendiary magistrates?
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Sheriffs must sit fairly frequently to build up
experience and they must talk to one other fairly
frequently to compare their sentencing practices.
At the moment, there are wide divergences in
some district courts between what one justice and
another will do in a typical case. Depending on
who is sitting on the bench, the sentence is a bit of
a lottery. In part, that is why I would prefer there to
be more than one justice on the bench to even out
the chances of an extreme level of sentencing.
You will have to get quite a commitment out of the
justices to sit regularly.

Sheriff Principal McInnes: I am not in a
position to advise you on that—I would want to
take advice. It is a touch-and-go area.

I noticed another point last night. It is proposed
that members of local authorities should have the
signing powers of justices. I have no objection to
that in principle, but you might have to think about
training them too. If a member of a local authority
has no training in that area, they will not know
what they are being confronted with and asked to
sign, what questions they should ask and what the
format of the document should be once they have
dealt with it.

Sheriff Principal McInnes: Most of those who
sit in courts are local solicitors.

Local authority members are to be empowered
to take declarations, but if the average layman
who has just become a member of a local
authority is told, “Somebody outside wants you to
take a declaration”, the response will be, “Eh?”
What would committee members say if they were
asked out of the blue to do that? What should a
declaration look like? I do not have that kind of
thing in my head, but I could look it up or I could
concoct one that would look plausible without
reference. There is a format for doing such things,
so local authority members should be trained.

Margaret Mitchell: So they are in a category
apart.

Margaret Mitchell: Have you considered the
role of honorary sheriffs in lay justice?
Sheriff Principal McInnes: Considered it in
what context?
Margaret Mitchell: My understanding is that
honorary sheriffs are not trained in the law, but
that they still sit in courts. Were they considered?

Margaret Mitchell: But not all of them.
Sheriff Principal McInnes: No. When I was in
Cupar, one of the honorary sheriffs who sat
regularly was a lady who had been the chairman
of the children’s panel. There was not much that
she needed to be taught about the law; she was
extremely switched on and still is.

Sheriff Principal McInnes: Basically they have
the powers of a sheriff, but for much of the time
they sign documents. The sheriff clerk can give
them guidance if it is needed, or they can ring up a
sheriff and say, “I am confronted with this”,
although they do not usually do that. A solicitor
would not normally have to do that; an honorary
sheriff might.
By and large, such people deal with custody
cases when a sheriff is away. Sheriff Smith sits in
Stranraer and Kirkcudbright and cannot normally
sit in both courts on the same day, so a local
honorary sheriff—usually a local solicitor—deals
with the custody cases in the court in which he is
not sitting.

Margaret Mitchell: Do you have any
reservations about the proposal for a fixed-term
contract for stipendiary magistrates?
Sheriff Principal McInnes: I am sure that that
one has been round the ECHR circuit more times
than I know about. Provided that the contract is for
a renewable five-year term and that it cannot be
cancelled at the whim of some other party, I do not
see anything wrong with it.

11:15
Margaret Mitchell: Your report did not refer to
such people.

Margaret Mitchell: It has been suggested that
people of a certain calibre would not go for such
positions if there were a prospect of their not being
reappointed, because they would be better making
their career in whichever area of law they were
already in.

Sheriff Principal McInnes: No.
Mike Pringle: I was formerly elected as a
councillor, so I agree that training is needed before
any document can be signed—documents vary
hugely. I agree entirely that a deficiency in the bill
is that councillors will not have been trained. We
will have to consider that seriously.

Sheriff Principal McInnes: It might suit some
people to do a five-year stint. For example, a
woman with young children might want to do the
job on a part-time basis for five years, after which
time her children would be older and she could
seek a full-time job.

The bill says that a person who has been
appointed a justice of the peace will be offered a
five-year contract. We have received evidence that
one local authority area has 12 justices sitting on
the bench and a total of 21 justices. It was said
that most of the justices who are not sitting are not
fit to sit. How should the bill address that problem

Margaret Mitchell: You do not think that there is
a problem with ECHR compliance.
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to ensure that only people who are competent to
sit in court do so?

Graham from the criminal justice office of
Strathclyde police. We will go straight to
questions.

The bill refers to three days’ training, which
would be inadequate. In areas such as
Edinburgh—I do not know about Margaret
Mitchell’s area—substantial training is given
before someone can sit on the bench. How will
that conflict be solved?

Margaret Mitchell: Good morning. Could the
witnesses outline how breach of bail impacts on
the police’s work? Will the bill help with that
problem?
Chief Constable David Strang (Association of
Chief Police Officers in Scotland): First, I thank
the committee for inviting ACPOS and the police
service to give evidence.

Sheriff Principal McInnes: With difficulty. You
are right to say that there are two categories of
justice of the peace: those who sit on the bench
and those who have just a signing role. As far as I
can tell, the bill does not make that distinction.
From the day on which the bill comes into force, all
those people will be able to sit on the bench,
provided that they have done the training.

I welcome the changes proposed in the bill,
because the level of public confidence in the
criminal justice system is a major issue. We need
not only to get things right, but to ensure that the
public sees that we are doing so. After all, they
need to be confident that the system is working
fairly and effectively on their behalf.

Mike Pringle: They will also be offered a fiveyear contract.
Sheriff Principal McInnes: They will be offered
a five-year contract. That situation would worry me
if I were in your seat.

As far as bail is concerned, the confidence of
communities, in particular, can be undermined
when someone who has been arrested and
detained is released to commit further offences. At
the moment, people do not have the confidence in
the system that they should have because they
believe that some are being granted bail when
they should not be or that others are being
detained when they should be granted bail.

Three days’ training is not enough. Continuing
training and an initial training session—possibly on
a national basis—are needed. The training
arrangements are not straightforward. The Judicial
Studies Committee, which runs training for judges,
would be happy to have a supervisory role.
However, it does not have the resources to train
justices, so a separate justices training function
would need to exist somewhere and be funded
somehow. The Judicial Studies Committee might
agree the standards and what the training should
include. However, as far as I know, that has not
been fully gone into.

The bill’s provisions will help to restore public
confidence by strengthening the supervision and
enforcement of bail conditions. Indeed, the
proposal to allow the police to place additional
conditions on release and other such measures
will send out a much stronger message that
people allowed out on bail while awaiting their
appearance in court should not commit offences or
interfere with witnesses and, indeed, must attend
any court proceedings.

The Convener: That ends our questioning. On
the committee’s behalf, I thank you for your
evidence, your report and your written evidence.
You have given us much information, which we
will consider carefully. Thank you for being so
thorough.

Margaret Mitchell: Aside from the issue of
public confidence, does a breach of bail conditions
also mean more work for the police, because, for
example, a warrant has to be issued?

Sheriff Principal McInnes: I thank you all for
being so courteous. To my astonishment, I have
enjoyed the experience. This is the first time in a
long time that I have been subjected to
questioning by anybody; it has invariably been me
who has done the questioning. When faced by a
whole lot of people who have been briefed, I
thought that I would be in for a rough ride, but I
have thoroughly enjoyed the experience.

Assistant Chief Constable Kevin Smith
(Association of Chief Police Officers in
Scotland): I echo Mr Strang’s comments about
public confidence, but I should point out that police
officer confidence in the current bail system has
also been undermined. After all, our people are
important stakeholders in the criminal justice
system.
Throughout the process of summary justice
reform, people have constantly mentioned the
churn of cases. However, one source of frustration
for our officers that is not mentioned very often is
the vicious circle associated with the churn of
warrants. People fail to appear at court, are
arrested on warrant, reappear to be bailed and
then fail to appear again. In criminal justice,

The Convener: I am glad that you had a good
experience. If nothing else, we will tell the
Executive that it ought to have better-quality
magazines in witness waiting rooms.
I welcome to the committee Chief Constable
David Strang and Assistant Chief Constable Kevin
Smith from the Association of Chief Police Officers
in Scotland, and Ewen MacLellan and Steven
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people focus too much on the initial police report,
and we must acknowledge that a range of other
factors, including the issuing of warrants—which is
important—add to bureaucracy, give police
officers more work, put them under more pressure
and undermine public confidence in the system.

2964

Procurator Fiscal Service. Are the police meeting
that target at the moment?
Chief Constable Strang: Yes, in part. We have
begun to move incrementally towards speeding up
our reporting to the fiscal, using the 28 days as a
target. Of course, the percentage of cases that are
reported on target varies among forces, which
might achieve the target in 50, 60 or 80 per cent of
cases.

Margaret Mitchell: So you feel that, overall, the
bill’s provisions will help and that you have no
other suggestions to make.
Assistant Chief Constable Smith: The bill
represents a major step forward by addressing the
matter explicitly. However, like anything, the proof
of the pudding is in the eating and in how the
various parts of the system—and, indeed, accused
persons—comply with and adhere to the
provisions.

There is a downside to the use of a blunt target
such as the 28-day target. In reality, it is much
more important that the police report quickly on
certain cases. In general, the convener is
absolutely right to say that effective justice is
speedy justice. We want to see a reduction in the
length of time between the offence being
committed and disposal, but that applies right the
way through the system, from the police report,
the fiscal’s decision and court proceedings to the
final disposal.

Margaret Mitchell: I welcome the comment in
your submission that public safety should be a
separate ground for refusal of bail. What factors
should the court take into account in assessing
whether there is a public safety issue?

The police are trying to identify the cases that
need to get to court most quickly. Obviously, in
some custody cases, the report is done on the
same day. Across all force areas, we are
improving the speed of reporting. There is much
better liaison between local forces and the area
procurator fiscal, and we are reducing the amount
of time that we are taking. As I said, some forces
are meeting the target, whereas others are not.

Assistant Chief Constable Smith: The court
could consider an offender’s background in
offending and undertake some form of community
impact assessment on the implications of granting
bail. The test set out in the bill, which appears to
take public safety into account, is probably too
high, because it almost suggests that there need
to be more victims before the public safety
element kicks in.

The Convener: Given what you said about the
blunt nature of the target, what mechanisms would
ensure that we achieve the objective of speed
within the system?

We are all quite comfortable with concepts such
as public safety and fear of crime. I return to the
issue of confidence. In part, the notion of public
safety comes down to whether people feel safe. If
people see an offender who they consider to be a
regular or serious offender being released on bail
simply because the court decides that the offender
does not meet the test on the likelihood of
reoffending, which is set very high, they will raise
public safety concerns. We are talking about
public safety in the widest sense; we are not just
talking about the concerns of those who have
been the victim of an assault. People need to
know that, where appropriate, an offender will be
refused bail if their release is likely to impact on
the community.

Chief Constable Strang: There are a number
of measures in the bill in that regard, including the
notion of liberation on an undertaking. Frankly,
part of the problem is that the police ought not to
have to report to the fiscal many of the cases that
require to be reported at the moment. Change is
needed to reflect the broadening of the role that
the police now undertake. The traditional view of
the police is that our job is to patrol and prevent
offences and, if a crime is committed, to
investigate, detect and report it to the fiscal. That
is seen as the end of the police bit of the job; it is
then up to the fiscal to make the decision on
prosecution.

Margaret Mitchell: As no other panel member
wants to comment, I presume that everyone is
happy to leave it at that.

The world is changing. There are now much
more sophisticated roles for the police and,
indeed, the procurator fiscal to play. The police are
no longer concerned only about the decision to
prosecute; part of our decision making nowadays
involves consideration of the most appropriate
disposal. For example, we deal with the very minor
offences that take place on the street: we give
someone a ticking off and tell them not to do it
again, and off they go—nothing more happens.
Nowadays, we can also issue fixed-penalty

The Convener: The panel will be familiar with
the themes of the McInnes report, one of which is
the need to speed up summary justice. I think that
I am right in saying that that is the view of most of
those who have given evidence to the committee.
The issue for us now is the detail in relation to how
we can achieve that end. We have heard evidence
about the 28-day target within which the police
have to submit their initial report of a case to the
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notices and, in so doing, the police can be said to
be making a disposal decision.

Assistant Chief Constable Smith: We are
already taking on the good practice that is in place
in some forces and trying to develop a national
framework. We are trying to strike a balance. On
the one hand, we do not want postcode justice
and how people are prosecuted to depend on
where they are in the country. Equally, as I am
sure members appreciate, we want local
communities, police forces and command units to
have the flexibility to deal with local issues. It is
about setting a framework that is agreed with the
Crown Office and Procurator Fiscal Service and
which takes into account the local context. We
must be careful to ensure that the approach is not
seen as a soft option for dealing with antisocial
behaviour. Many of the issues that are regarded
as being at the low end of the tariff are the very
issues that the Executive, the Parliament and
police forces are trying to tackle through the
antisocial behaviour agenda. Some work is
developing in that area.

We need to reduce the number of cases that the
fiscal marks “no proceedings”. If we manage to do
that, we will reduce hugely the time that is wasted
on reporting such cases. A couple of forces have
introduced an adult warning system, in agreement
with the area procurator fiscal. If the likely
outcome is that the fiscal will simply issue a
warning letter or mark the case “no proceedings”,
a warning will be issued. Why should such
decisions not be made earlier in the process? That
is an example of how we can take out some of the
cases on which time is wasted. If we deal only with
cases that need to be proceeded with, it will be
easier to speed up the process.
11:30
The Convener: To what category of cases are
you referring? You seem to be suggesting that
some cases will not be reported or that the police
will make a judgment that certain cases will result
only in a warning or a fiscal fine. How will the
police determine those cases?

The Convener: When will the committee be
able to see information about that work? One of
the problems that I encountered last week when
talking to officials is that a lot of work is on-going. I
understand why that is the case, but it will be
difficult for us as politicians and legislators to judge
whether you have properly categorised the cases
and to understand which cases you will take out of
the system. Do you see what I am driving at? It
seems that we are taking a lot on trust and leaving
you to get on with it. At what stage will we get to
see the on-going work to which you refer?

Chief Constable Strang: The Antisocial
Behaviour etc (Scotland) Act 2004 already allows
the police to issue fixed-penalty notices, generally
for minor offences. However, there is no blanket
rule,
because
obviously
we
take
the
circumstances of the offender into account.
Normally, notices relate to first and minor
offences. The Lord Advocate agreed to a schedule
of offences that allows the police to issue either a
warning or, as a pilot in Tayside, a fixed-penalty
notice.

Chief Constable Strang: I understand your
frustration, but many things that do not require
legislative change can be done to improve the
system. That is what we are trying to do through
local criminal justice boards, the national board
and our joint work with the Crown Office.

The Convener: I would like to summarise what
you have said. Are you saying that a category of
cases will be virtually taken out of the system by
the police, which will reduce the number of cases
that you have to report to the fiscal and improve
your efficiency in dealing with the cases that you
report?

The Convener: The police will get more powers
under the bill. That is the reason why I am
pressing you on the issue. I can speak only for
myself, but if you want me to agree to the
provisions in the bill, I will need to know what the
effect of giving you the powers will be. It is not
unreasonable for me to say that I want to see the
on-going work, so that I can satisfy myself that we
are giving you the correct powers for the correct
reasons and so that I can tell the people whom I
represent in which category of cases they will deal
with a police officer as opposed to a fiscal.

Chief Constable Strang: The McInnes report
indicated that there were too many minor cases in
the system that ought to be dealt with in another
way. We are not saying simply that if someone
commits an offence, they should go to court to be
punished; our approach is much more
sophisticated than that.
The Convener: It is not unreasonable for the
committee to want to know what category of cases
you intend take out of the system. I understand
why you want to do that, but how will it be done?
Will the police make a judgment?

Chief Constable Strang: I understand that. I
can provide two examples to the committee. One
is the fixed-penalty system for the list of offences
that is produced under the Antisocial Behaviour
etc (Scotland) Act 2004. Another example is the
adult warning system that we have in Dumfries
and Galloway. I can provide information on the
framework for that and the type of offences that

Chief Constable Strang: No. There is a list of
minor offences, and only first-time offences would
be affected.
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are involved. Decisions are based on the merits of
each case. Particular factors might mean that a
case ought to be prosecuted. We consider the
circumstances of each case and offender.
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Assistant Chief Constable Smith: I have a few
points on improving the speed of the process. On
the 28-day target for reporting cases, it is
important to highlight that, because of the focus on
summary justice in the past year or 18 months,
ACPOS has set up a business area for that and
has made month-on-month improvements in
relation to the target. The situation is perhaps not
as bleak as it once was.

The Convener: That information would be
helpful.
Mr McFee: On that point, the offer to give us
information is not unreasonable, but will you say
whether, in your area and in the appropriate
circumstances, a warning can be given for a
breach of the peace, common assault, drunk and
disorderly behaviour, theft or shoplifting? Are
those the type of offences that we are talking
about? I presume that warnings are not given for
murder.

Another issue is that of winning hearts and
minds. Hitherto, there has been a view in the
police, which was probably not wrong, that there
was no point in rushing to get reports in if cases
simply got stuck in the next part of the system.
Through the work on the summary justice system,
rather than a blunt target, we now have a joinedup target that takes into account what we, the
Procurator Fiscal Service and the courts do. The
target is for the beginning-to-end process.
Through that, forces and individual officers are
starting to buy into the changes.

Chief Constable Strang: Absolutely not. The
system is used for minor offences for which it is
felt that a warning is appropriate.
Mr McFee: Assault might not be regarded as
minor by the person who is assaulted.

Another key issue is the one that the convener
has just raised—that of the need for disclosure at
an early stage to encourage early pleas and to
allow people to discern what evidence needs to be
led. However, that cannot happen too early in the
process, because we would grind to a halt. The
issue must be properly thought through and
disclosure must be properly scheduled. We need
equity in the timescales that we, the Procurator
Fiscal Service and the courts have for each part of
the business. We are involved in many work
streams on that issue and we have made our
points clearly. The danger is that if we go for a
target or timescale that is too ambitious, all that we
will do is create more churn. We really need to
make sure that sufficient time is made available.

Chief Constable Strang: Absolutely. That is
why we take into account the impact on the person
who has been offended against. My argument is
that if the system of adult cautions works and
people do not reoffend, we will have achieved our
goal. Of course, if people reoffend, they do not
receive a second adult warning. The issue is about
the most appropriate response to behaviour.
Marlyn Glen: It would be useful for the
committee to have more details of the pilot on
fixed penalties in Tayside that you mentioned. I
know that Tayside police are pleased with the way
in which the pilot is running but, as yet, the system
has not been rolled out throughout Scotland. I also
know that local police think that, as well as the rollout throughout Scotland, that way of working
should be extended. However, I do not want the
scheme to run away with itself without being
monitored. It would be useful for the committee to
have information on the pilot.

We are saying to our criminal justice partners
that our responsibilities go much wider than
criminal justice. We have 24/7 responsibility for
communities. We are out on patrol, attending
incidents and dealing with emergencies. Criminal
justice, which is everything to our other partners, is
but one part of what we do. We cannot shoehorn
all our efforts into meeting unrealistic targets.

Chief Constable Strang: We can provide the
evaluation report on the pilot. One of our concerns
was about widening the use of police powers—we
did not want more people to be dealt with under
the system than would have been dealt with
informally, but that has not been the case. I am
happy to provide the details.

The Convener: I appreciate that. At what stage
in the process is it realistic to expect the evidence
against the accused to be available so that you
can bring some of the decisions further forward in
the system?

Marlyn Glen: Do you know when that evaluation
took place?

Assistant Chief Constable Smith: The period
that we are considering as the most practical and
pragmatic is the lead-up to the intermediate diet.
During that period, we will have provided the
Crown Office and Procurator Fiscal Service with
the appropriate statements and evidence and
anything else that it requires that allows it to make
disclosures to the defence. That will mean that
when the intermediate diet goes ahead, people

Chief Constable Strang: I do not have the
details, but I will let the committee have the report.
The Convener: I have one final question on
speeding up the system. Sheriff Principal McInnes
talked about the need for the available evidence to
be ready when a complaint is served, so that the
accused can decide whether or not to plead guilty.
Is that realistic for the police?

111


439

2969

3 MAY 2006

are prepared and the intermediate diet becomes a
meaningful part of the process. That is absolutely
crucial to progress and to reducing the churn that
we currently face.

conditions that people must do things, or not do
things, depending on the circumstances of the
crime and how practical the bail condition is.
Mr McFee: I wanted you to clarify that because I
understood that the police do not have such a
power at the moment, although the court has. Of
course, the bill could give the police that new
power.

Mr McFee: I want to move on to the subject of
undertakings. What is the current police practice in
relation to liberating an accused person on an
undertaking? Has practice changed during the
past few years?

I note the comments on page 3 of your
submission that

Assistant Chief Constable Smith: I will take as
an example the case of a drink-driver. If detaining
someone in custody is not in line with the Lord
Advocate’s guidelines, our next step is to release
them on an undertaking. Therefore, if someone is
arrested on a Saturday evening for drink-driving,
they will be released from custody on an
undertaking once they are sober. They will receive
written instructions from the officer in charge of a
police station to appear in court on a particular
date. In my force area, the person would appear in
court the following Thursday. If possible, the court
will deal with the case there and then; if necessary
the process will allow the court to impose special
bail conditions.

“It is unclear in the Bill or accompanying notes, how, in
practice, any ‘additional conditions’”

may be
“imposed by the arresting officers, or the officer in charge of
a police office”.

Preventing someone from going to a public park
is perhaps a good example of such a condition,
but I am not sure whether we have defined the
rank at which officers can impose a condition; you
might want to touch on that point. It might not be
clear how conditions will be recorded or how
anyone else is supposed to know about them.
Could you elaborate on that?

That is how the system works in practice. In
recent years, there has been a move in some
force areas to get offences such as knife crime
and crimes involving other weapons into the
system more quickly. If the Lord Advocate’s
guidelines on detaining someone in custody to
appear on the next lawful day cannot be met, the
next best option is to get the person into court
within the week, rather than 28 days—or more—
later.

11:45
Assistant Chief Constable Smith: There are
several concerns about the power. The current
process is that an arresting officer applies for
special bail conditions in a report that goes
through at least one form of supervision in the
police. The report then goes to a procurator fiscal,
who applies his or her legal mind to the case, after
which it is presented to a sheriff and is the subject
of debate between the prosecution and the
defence. The sheriff makes the ultimate decision
as to whether special bail conditions should be
applied. Those are powerful measures.

There have been recent moves towards dealing
with more offences in that way to speed up the
system and to get what advantages we can by
seeking bail conditions. In the case of gangrelated crime and people carrying knives, for
example, the bail condition could be that the
accused would have to stay away from particular
locations where gang fighting might take place.

Our caution in relation to the bill is that, rather
than having that system of significant checks and
balances, we seem to be moving towards asking
our youngest and sometimes least-experienced
officers to apply the process. The Lord Advocate
must provide stringent guidance and we must
ensure that policy and practice are in place and
that we train, guide and advise officers.

Mr McFee: I will come back to that in a wee
second.
Just to be clear, the undertaking is an
undertaking to appear at court, which would
normally be the custody court. Is that right?

Another concern is how other people will know
about the process. An officer might charge
someone for an offence in a public park for which
it is reasonably expected that they should impose
a special bail condition. However, the current
system does not allow that to happen overnight.
How would that officer put an accurate record of a
special bail condition on the criminal records
system to ensure that, if the person breached the
condition, they were dealt with? The great danger
is that the process becomes bureaucratic. If it did
not work, that aspect of the bail provisions would
be undermined.

Assistant Chief Constable Smith: No. It is an
undertaking court.
Mr McFee: You mentioned problems with gang
fights. Are you saying that, at the moment, you
have the power to prevent someone who is on an
undertaking—for want of a better expression—
from entering a public park or wherever the gang
fights take place?
Assistant Chief Constable Smith: We do not
have that power at the moment. The court has
such a power and we can apply for special bail
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Mr McFee: I understand the problem; I am trying
to find out what the solution is. For example, what
would be a reasonable rank in the police force at
which an officer can impose such special
conditions? I presume that that will not be done by
a rookie cop with six months’ experience.

2972

Assistant Chief Constable Smith: I want to
raise another matter so that you are aware of
some of the limitations that would apply. It would
be a significant challenge to give an officer on the
street the information about the court scheduling
system that would allow him or her to advise the
offender that they had to appear at a certain time
on a certain day. Such challenges are obstacles to
be got round rather than total bars to progress, but
there are a number of key practical operational
issues that we need to overcome.

Assistant Chief Constable Smith: We suggest
that ratification or review of a decision should take
place at the rank of inspector.
Mr McFee: I presume that that would
necessitate taking an individual back to the police
station and detaining him or her.

Mr McFee: I appreciate that.
If there are no other questions on the subject, I
want to move on to citations.

Assistant Chief Constable Smith: The key
point is that the bill tries to give us flexibility by
allowing us to operate from the street and giving
us another tool in the toolbox. However, I want
members to be clear that we still expect officers’
baseline stance to be to control a situation, to
ensure that we obtain DNA, fingerprints and
photographs and to interview the suspect. In most
cases, we will still expect people to be taken into
custody.

The Convener: Staying on the same subject,
how would a police officer know on which date the
accused had to appear in court?
Assistant Chief Constable Smith: We have
raised that issue. If the proposal goes through,
there would a difficulty in accessing the systems of
the Scottish Court Service. The solution to that
would be shared information technology systems.
In the future, officers on the street will have
personal digital assistants that will allow them to
have access to court systems’ data while they are
mobile. There are futuristic aspects to the solution.

The bill offers opportunities, particularly in the
rural environment, where it may be difficult to take
someone back to a police station because of the
distances that are involved. We view the provision
positively, but we highlight the fact that several
issues that are attached to it need to be thought
through. We would tend to use the provision as
the exception rather than the rule.

The Convener: It is quite a long way off.
Assistant Chief Constable Smith: I do not
think that the success of the proposal depends
entirely on the availability of such systems, but the
Court Service would have to be able to advise us
of particular time slots that could be used. In the
sheriffdom of Glasgow and Strathkelvin, for
example, it would be difficult to manage the court
scheduling system across what are four very busy
territorial police divisions so that an officer could
know at any given time whether a particular slot
was available. That is just another practical
difficulty that must be got round.

Chief Constable Strang: The significance of
the provision is that it fills the gap between the
offender being dealt with by a police officer and
their first appearance at court. At the moment, no
conditions can be imposed if somebody is at
liberty, whereas the bill will provide the ability to
impose conditions that might protect a witness and
prevent the offender from going to a location.
Mr McFee: I presume that if you thought that a
witness was in danger, you would not release
someone on an undertaking.

The Convener: The provision on undertakings
is designed to shortcut the process of getting the
accused to court.

Chief Constable Strang: As Kevin Smith said,
the bill deals with the gap that arises when
someone does not fall into the custody category
and the police are trying to get them into court
more quickly. At the moment, the person involved
could be at liberty for about a week before they go
to court, as that is the only place where special
conditions can be applied.

Assistant Chief Constable Smith: I think that
the release of the accused on undertaking will be
a bit less problematic because it will be the subject
of a great deal of thought, organisation and joint
planning. Bail and undertakings are slightly
sporadic in nature. The practice on undertakings
would be planned. Along with the Crown Office
and the Court Service, we would adopt an
incremental approach. We would consider the
types of cases for which we wanted to use that
provision and the courts’ capacity to deal with
them. The capacity exists because, ultimately, the
accused must appear in court anyway. It is just a
question of bringing the process forward in a
managed way and ensuring that we do not front
load the system.

Mr McFee: Could the public safety test provide
another way of filling that gap?
Chief Constable Strang: Not absolutely. In lots
of cases, releasing someone on an undertaking is
perfectly legitimate. However, the imposition of
conditions can assist them in not reoffending, by
keeping them away from places such as shopping
centres if they have been shoplifting.
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Mr McFee: I want to move on to citations. For
some time, it has been suggested that the amount
of work that the citation of witnesses involves for
the police and civilians who are employed by the
police—who I think are mostly former police
officers—takes up a lot of time. How could that be
changed? I am talking about the citation of
witnesses and accused persons in criminal cases.
I understand that in many circumstances sheriff
officers handle defence witnesses. Has any
consideration been given to the use of sheriff
officers to cite witnesses for the Crown? I believe
that sheriff officers are legally entitled to do that,
even though it seems to have been the practice
not to permit that.

but such a system would work for those who are
more amenable to it. Presumably if the police have
to make arrests, they are arresting those who are
less amenable. Do you have any idea of the
costs? Are they identified separately?
Assistant Chief Constable Smith: I do not
have that information with me, but we could
certainly provide indicative costs.
Mr McFee: That would be useful.
Marlyn Glen: Part 3 of the bill is about
penalties. Scottish Executive officials have stated
that fiscal fines offer a proportionate and prompt
response to particular types of low-level offending
and that prosecutors will use the higher level
responsibly. However, concern has been
expressed that imposing fines up to the maximum
level of £500 without sufficient knowledge of the
background to the case or the circumstances of
the offender, including his or her ability to pay, will
inevitably lead to higher levels of default. Will the
police be able to provide sufficient timely
information to allow fiscals to make informed
decisions on fine levels?

Assistant Chief Constable Smith: I am
conscious that I may be speaking for the Crown,
but my understanding is that its primary focus has
been on postal citation, with which it has had
some success. Once a postal citation has failed,
the task of citation falls to us. We employ people
specifically for that purpose. In my view, it is an
area of work in which there is some duplication.
The Crown employs people to process the
citations, which are then passed on to us.
Although we do not quite repeat the process, there
is an element of overlap.

Chief Constable Strang: You make a good
point that the police or the procurator fiscal might
need more information to make an informed
decision about what is an appropriate disposal.
We expect that our reports to the fiscal in cases in
which an increased fine or fiscal compensation
order is being considered will have to contain
more evidence of someone’s income and ability to
pay. That is a natural consequence of asking the
fiscals to make those higher-level decisions.

Postal citations have been successful and, in
one part of Glasgow, the use of e-mail citations by
police officers is being piloted, which is sparking
some interest throughout the country. That may be
another joint venture that will allow the police and
the Crown Office and Procurator Fiscal Service to
make efficiencies. Given that there is duplication in
the current system, the delivery of citations is ripe
for being taken away from the police and the
Crown and being undertaken by another agency.

We think that that is a price worth paying,
because if a case can be dealt with appropriately
by a fiscal fine, that will save it from having to go
to court. At the moment, where a fiscal feels that a
fine is the appropriate disposal, he will put a case
into court, because there is no alternative. The
advantage of expanding fiscals’ discretion is that if
they feel that a certain level of fine is appropriate,
they will be able to deal with the case by imposing
the fine. It is entirely up to the offender whether to
accept the fine; if they wish to challenge it or are
unwilling to pay it, they can opt to have their case
heard in court.

Mr McFee: Is anything blocking that? You seem
to be saying that, in the police’s view, there is no
block to using another agency. Is the Crown Office
blocking that? Has current practice simply built up
over the years?
Assistant Chief Constable Smith: I would not
say that the Crown is blocking it. There has been a
view that it is an area of work that could sit
elsewhere and I am not sure why it has not been
progressed. The area of work is ripe for being
taken on by another agency. The reality is that,
although we employ support officers, who are
civilian staff, to undertake the work, there are often
short-notice citations, countermands, re-cites and
urgent citations, and the sheer volume of work
means that the citation server cannot get the work
done and operational officers get drawn into the
process. That is just a fact of life. Some of the
work could be taken on by another agency.

Marlyn Glen: In your submission you expressed
concern about the operation of a time bar for
conditional offers of fixed penalties. Will you
elaborate on those concerns?
Chief Constable Strang: Our concerns relate to
cases in which an accused tries to thwart the
system by responding only in part or by not
responding to an offer. We welcome the provision
that an accused cannot use their not responding,
delaying responding or responding only partly to
an offer as a means of avoiding prosecution,
because of the implementation of the time bar.

Mr McFee: Postal citation works with those who
accept the citation. I am not quite sure how to
prove that an e-mail citation has been delivered,
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Marlyn Glen: You are talking about an accused
deliberately making use of the time bar.
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courts sit? Who should sit and what training do
they need?

Chief Constable Strang: Yes.

Chief Constable Strang: I declare an interest,
because I was a member of the majority on the
McInnes committee whose view on the matter was
not accepted by the Executive.

Mrs Mulligan: Good afternoon. I want to ask
you about the establishment of JP courts, which
you seem to support in your submission, and the
fact that they will now be part of the Scottish Court
Service, rather than being run by local authorities.
You raise an issue about the timescale for the
changes that will be introduced. Will you say a bit
more about that?

The way forward is to ensure that JPs are
properly trained and equipped to do the job. We
heard about the frequency of sitting, which is
important. It is unreasonable to expect someone
who sits fewer than 10 times a year to be able to
deal effectively with the business that comes
before them. If JP courts are to be retained, which
is clearly the intention, the people who sit on the
bench need to be properly equipped, trained,
advised and assessed.

Assistant Chief Constable Smith: Most people
acknowledge that the greatest difficulties are in
Glasgow but, according to the proposed timescale,
the reforms in Glasgow would take place in about
2014. However, if there is a big problem, it should
be tackled sooner. I accept that it might be
necessary to move forward incrementally, but if
the proposed new system will bring about the
biggest gains in Glasgow, we should act sooner.

If JP courts are retained, albeit in a unified
system, there should be no problem in their
dealing with an increased workload of road traffic
offences. As members know from our evidence
and the proposals, it is expected that there will be
less minor business—although I accept that cases
need to go to court and might not be minor matters
for the individuals involved. The thrust of the
proposals is the recognition that too much minor
business goes to court and that it is inappropriate
that there should be delays of 18 months or so in
dealing with matters that should be dealt with
much more quickly. Therefore the suggestion that
JP courts should deal with road traffic offences is
positive.

12:00
Mrs Mulligan: What gains do you expect will be
made?
Assistant Chief Constable Smith: I am sure
that someone from the Crown Office could give
you more details, but it takes significantly longer to
get someone into the district court in Glasgow to
be prosecuted. The thrust of the bill is about
speeding up the system, which is what the
committee, ACPOS and other partners want to do.
There are significant delays in Glasgow. We
listened to part of Sheriff Principal McInnes’s
evidence and he acknowledged the huge number
of cases that Glasgow district court hears. Why
should we wait until 2014 to reform a system that
is crying out for earlier intervention?

Mr McFee: I will take you back a little bit to fines
enforcement officers and their functions, because I
want to tease out the reasons for your support for
their introduction. You say that:
“The provisions of this section will clearly be of immense
benefit to the Scottish Police Service given the often
overwhelming number of Means Enquiry Warrants that
forces have to deal with”,

Mrs Mulligan: Should just Glasgow be dealt
with sooner, given the workload of its district court,
or should there be a shorter timescale for reform
everywhere?

and that it will allow
“the police to focus on warrants for those accused yet to
appear in court.”

Is your enthusiasm for the provisions based on the
fact that it will take a heck of a lot of the work away
from you and will allow you to get on with other
things, or is it based on a detailed consideration of
what a fines enforcement officer will do? In other
words, are we reinventing the wheel? Is not there
a method for dealing with the problem already, by
using sheriff officers? The matter impacts on when
the bill’s provisions can become operational,
particularly in Glasgow.

Assistant Chief Constable Smith: Both things
should happen. Glasgow should be moved up the
timetable. If the situation can be resolved in
Glasgow, it can be resolved everywhere else.
Perhaps my answer is straying into another
agency’s area of work, but the situation has a
huge impact on us and 2014 seems to be too long
a timescale. We hope that consideration will be
given to the particular issues that Glasgow district
court must deal with given the volume of cases
that it hears.

Chief Constable Strang: I can understand your
charge that our response is motivated purely by
self-interest, but it is wider than that. Fines
enforcement has fallen into disrepute. I refer you
to my earlier comments about bail. It is widely
known that people get away without paying their

Mike Pringle: Sheriff Principal McInnes said
that a huge range of motoring offences could be
heard by JP courts. Would such an approach be
appropriate? On a more general note, do JP
courts still have a role? How often should JP
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fines or with paying a bit of a fine, which is then
recorded as having been completely paid and is
not pursued, so the system is in need of overhaul.

Margaret Mitchell: Sheriff officers would
maintain that they have expertise, have IT
systems in place and already assess means. All of
that is already in place, so why would we want to
go to the extra expense of creating fines
enforcement officers when sheriff officers already
exist and using them would arguably be a better
use of resources? That is the main point that we
want you to address.

Mr McFee: I am sorry to interrupt you, but I think
that you misunderstood me. I accept that the
system is in disrepute and that there is a major
problem, but I am asking about the proposal in the
bill. Is your enthusiasm for that proposal based on
a detailed understanding of how it would work
compared with alternatives?

Chief Constable Strang: The system is not
working. That is part of the message.

Chief Constable Strang: Yes, because the
power for fines enforcement officers to deduct
fines from income and the provisions on seizing
vehicles, for example, give greater powers to fines
enforcement officers and mean that it is much
more likely that fines will be collected and that the
system will work more properly than it does at the
moment.

Margaret Mitchell: Can I interrupt you? Is it not
the case that sheriff officers are not given the job
to do at present? The system is not working just
now, but the sheriff officers have not been given
the role. Therefore, they are untested and
unproven, but they have all the credentials that I
mentioned.
Assistant Chief Constable Smith: My view is
that it for the Scottish Court Service to make the
business case for the proposed fines enforcement
officers and everything else that the SCS wants to
put in place match up against what you propose.
Probably none of us is able to answer the question
of why sheriff officers are used or not used.

Mr McFee: However, with the exception of the
power to seize a vehicle, sheriff officers have
those powers just now, mostly in relation to civil
cases, do they not? Are we in danger of
reinventing the wheel by creating a new post of
fines enforcement officer and giving fines
enforcement officers essentially the same powers
and almost the same operating practices as sheriff
officers?

Margaret Mitchell: It would have efficiency and
resource implications, which must be of interest to
you.

Chief Constable Strang: Fines enforcement
officers will exist solely for fines enforcement.
There is a provision in the bill that will allow them
to try to separate those who have difficulty paying
from those who choose not to pay. There is an
element of supporting people who are having
difficulty to manage the competing demands on
their finances and a harder edge for those who
choose not to pay and for whom enforcement
needs to be part of the approach. There is a bit of
both sides.

The Convener: As Kevin Smith has said, the
witnesses have a view on the matter, but they are
not experts on it.
There are many questions that I would have
wanted to ask about liberation on undertaking, but
we do not have time. I was particularly interested
in the submission from Scottish Women’s Aid,
which asks a number of pertinent questions about
technical legal issues, such as the impact of a
decision by the police, what would happen if the
fiscal reversed a decision and whether there is an
appeal against a police decision. There might be
other supplementary questions that committee
members did not get round to asking. If we gave
the witnesses a list of those questions, would you
be able to reply? The issues on which we most
need your opinion are liberation on undertaking
and fixed penalties, because those are the
functions that you will be undertaking under the
bill.

Mr McFee: Okay. I just wanted to tease that out
a bit.
The Convener: As we know—because we had
a briefing from Strathclyde police, in which we
examined the issue of warrants—the fact remains
that if the police were not involved in pursuing
means inquiry warrants, they could focus their
attention much more effectively on warrants for
non-appearance in court. That would be of major
advantage.

Chief Constable Strang: We would be happy to
respond to any questions that you have. Although
the bill sets out what will happen in principle, the
detail will have to be worked up in protocols with
the Crown Office. However, we will answer any
questions that you have.

Assistant Chief Constable Smith: We agree.
Our thinking is that there should be a focus on
apprehension warrants, particularly because of the
risk and danger that the offender poses of
committing serious and violent crime or creating
havoc within communities with minor offending.

The Convener: I thank you very much for your
written submission and the evidence that you have
given this morning. They have been helpful to us
in scrutinising the bill.

The Convener: I want to wind up, but Margaret
Mitchell has a question, which I can take if it is
brief.


444

2978

116

2979

3 MAY 2006

I suspend the meeting for 10 minutes for a
comfort break. We will reconvene at 12.20 pm.
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members behave. We are trying to overcome
those. The Scottish Executive has agreed with us
that we need to change our image in the near
future as a consequence of the Bankruptcy and
Diligence etc (Scotland) Bill that is currently being
considered in Parliament.

12:11
Meeting suspended.

The fees charged by sheriff officers are
prescribed annually by act of sederunt. The
Society of Messengers-at-Arms and Sheriff
Officers presents an annual case for an increase
in the prescribed fees, based primarily on inflation.
The Lord President invariably ratifies the fees,
which are then granted.

12:23
On resuming—
The Convener: I welcome our third panel, which
is John Campbell, the president of the Society of
Messengers-at-Arms and Sheriff Officers. I thank
him for his submission. We move straight to
questions from the committee.

Returning to your example of the £100 fine, the
current prescribed fee for serving a schedule of
charge for payment is £25.75.

Mr McFee: You probably heard some of the
questions that we put to the previous panel. I will
give you the easy ones first. What is the current
role of sheriff officers and messengers-at-arms in
relation to the citation of witnesses?

Mr McFee: That obviously depends on whether I
were to pay you.
John Campbell: Yes. A schedule of charge for
payment is official notification to the defendant that
the fine will be enforced by means of civil diligence
recovery and serves to point out the possible
diligences—enforcement action—that could be
taken following the expiry of the 14 days of
charge. Effectively, we warn the defendant of the
actions that could be taken.

John Campbell (Society of Messengers-atArms and Sheriff Officers): At present and
historically, we are engaged in the citing of
criminal witnesses for the defence. In effect, the
defendant in the action consults his solicitor, who
prepares the defence and instructs the sheriff
officer to serve upon the witnesses the prescribed
schedule of citation.

Mr McFee: As I said, I am sure that others will
want to take that up later.

Mr McFee: I read your submission. Will you put
on the record how you would like that role to
develop in relation to criminal cases, and in
particular, when citing witnesses for the Crown?
Are there sufficient sheriff officers to undertake
such a role without impacting on your civil duties?

How many warrants for the Crown are served in
a year?
John Campbell: We have tried for a number of
years to obtain that information from the Crown
Office, the police and the court service, but to no
avail.

John Campbell: I confirm that our society
agrees with the general principle that certain
duties, such as the citation of witnesses and the
recovery of fines, could and should be removed
from the police force to allow them to concentrate
on what we would call core police duties.

Mr McFee: You do not know. How much does it
cost to serve a warrant? You are probably aware
that I asked that question of the previous panel of
witnesses.

At present we have something like 200
commissioned sheriff officers operating in
Scotland. In truth, that number has unfortunately
reduced in recent times as a result of the
introduction of certain legislation and practices,
which have diluted the quantity of work available
to our profession.

John Campbell: We are happy to engage in
some research to focus on the numbers and
thereafter to determine, if necessary, a separate
bespoke fee for the citation of criminal witnesses.
We have wanted to do that for some years, but
unfortunately, the figures have not been passed to
us so we cannot undertake the research.

Mr McFee: Some of my colleagues want to ask
about the enforcement of fines, but I put it to you
that one of the biggest reservations is that, to be
blunt, you guys have a reputation for charging an
arm and a leg for pursuing civil diligence cases. If I
owed £100 and the job of collecting it was given to
you, how much would be added to my bill on
account of your simply knocking on my front door?

Margaret Mitchell: I will take you back a step.
In your submission, you argue that sheriff officers
are best placed to enforce fines. For the record,
will you say why that is?
John Campbell: We have a minimum
educational requirement before we can even
submit ourselves to study to become an officer of
court. Currently, it is five highers and eight
education certificates. We train for a minimum of
three years. Before we do that, we must undergo
two years’ training with a sheriff officer in the field.

John Campbell: There are many erroneous
perceptions of my profession and how its
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In effect, it takes five years to pass the
examination, and only after passing the
examination can an officer petition the sheriff
principal for a commission to practise. The
examination is very difficult to pass. We also have
a great many years of experience. As you can
imagine, our procedures have evolved through
centuries.

Margaret Mitchell: That is what I took it to
mean although it could be ambiguous. It could
refer to local authorities’ internal performance
monitoring in relation to collection rates, but I took
it to mean the performance monitoring of your
sheriff officers, to ensure that a certain standard
was maintained.
John Campbell: The Society of Messengers-atArms and Sheriff Officers has its own code of
practice, which it requires all officers to abide by.
Beyond that, individual employers—who are
invariably sheriff officers themselves—insist on
certain standards among their employees. Firms
that provide services to local authorities and other
such organisations are required by contract to
meet certain standards.

12:30
Margaret Mitchell: Is that it? From your
submission, there seemed to be quite a little bit
more.
John Campbell: Oh yes, there is.
Margaret
Mitchell:
There
are
certain
reservations. Would you be able to decide on the
proper means of collection? You may be going
directly for payment within seven days and no
questions asked, but how can you determine
whether a person has the means to pay or
whether your action is the most appropriate?

Margaret Mitchell: What if the code of practice
was broken?
John Campbell: A complaint would be lodged
with the society and investigated. If necessary, a
hearing would take place and some form of
penalty imposed.

John Campbell: We have great experience in
determining the most appropriate method of
proceeding further—if indeed any further steps
should be taken—following the serving of the
charge for payment. The charge for payment is
physically delivered by the sheriff officer to the
defendant’s residence. At that point, the officer is
asking questions with a view to making that very
determination and reporting back to the creditor or
the creditor’s agent on what appears to be the
most appropriate method of proceeding—

Margaret Mitchell: That would depend on the
complaint being reported.
John Campbell: Yes, but all these matters are
currently being considered within the Bankruptcy
and Diligence etc (Scotland) Bill, which proposes
the creation of the Scottish civil diligence
commission, which, we are pleased to say, will
take on the responsibility of receiving and dealing
with complaints.
Margaret Mitchell: I have another question
before I go on to the self-financing aspect that you
say could be achieved. If a case is passed to you
as a sheriff officer, how many days does the
person have to pay?

Margaret Mitchell: I will interrupt you there.
What if the person is not in?
John Campbell: If the person is not in we will
be able to view the property, any vehicles that may
be in the driveway, and any evidence of any such
assets. We can discreetly interview neighbours to
determine whether a person is employed.

John Campbell: The first document to
served is generally the schedule of charge
payment, which provides a 14-day period
payment or for an arrangement for payment to
made.

Margaret Mitchell: There are other things that
fine enforcement officers may be asked to do in
relation to flexibility in methods of payment.

John Campbell: It is.
Margaret Mitchell: It would never be within
seven days?
John Campbell: No. It is always 14 days.
Margaret Mitchell: And what about a follow up?
John Campbell: In the absence of payment or
an offer of payment at the expiry of the 14-day
period, a variety of actions could be undertaken.
An earnings arrestment could be lodged with an
employer or a non-essential moveable article
could be attached, with a view—following various
other procedures—

Margaret Mitchell: Will you elaborate on the
working of the internal performance monitoring
that your submission says is in place?
John Campbell: Do you mean the internal
monitoring of officers or—
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Margaret Mitchell: Is it always 14 days?

John Campbell: We have all such things in
place already. At present, firms of sheriff officers
represent the vast majority of Scotland’s local
authorities in the recovery of council taxes and
non-domestic rates. As you can imagine, it
requires fairly sophisticated computer systems and
operations, and all the variety of methods of
payment, to recover those great many millions of
pounds.
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Margaret Mitchell: I would like to stop you
there. After the 14-day period expires, are you
looking to do something else?

2984

that is undertaken by a sheriff officer. All
documents are served in the context of those
rules. If a defendant is on an annual two-week
holiday during the summer, after discreet inquiry
and being satisfied that the defendant is resident
at the address, the officer can lawfully deposit the
document in the dwelling-house, via the letter box.
That is followed up by an additional copy, which is
sent by first-class ordinary postal service.

John Campbell: Yes.
Margaret Mitchell: Is the 14-day period broken
up? Might people get a communication that tells
them to pay within seven days and, if that does not
happen, a follow-up letter that tells them to pay in
the next seven days?

Margaret Mitchell: What happens in the case of
a second residence?

John Campbell: The charge for payment clearly
confirms that the defendant has 14 days in which
to pay the debt or to make proposals regarding
payment of the debt that are acceptable to the
creditor.

John Campbell: A second residence is not a
residence, so the document would not be
deposited there, but at the main residence.

Margaret Mitchell: I am not clear about that
issue. There may be instances in which people
have been told to pay up in seven days and, if
they fail to do so, have been given another seven
days. Another expense has then been whacked
on. That is the next issue.

Margaret Mitchell: So inquiries would be made
to find out what the main residence was.
John Campbell: Yes.
Margaret Mitchell: That is interesting.
The Convener: I refer you to the reply that you
gave to Margaret Mitchell about the process when
a fine or debt is involved. You are suggesting that
a £50 debt may end up costing the debtor a great
deal more. Do you agree that that may be the
reason why the Executive is not keen to employ
sheriff officers?

John Campbell: I know nothing of that practice.
Mr McFee: Margaret Mitchell may be referring to
the seven-day notice that is issued by local
authorities, after which 10 per cent is added by the
authority concerned before the matter is passed to
sheriff officers.

John Campbell: I am not entirely sure. It is
ironic, because the individuals in the Scottish
Executive who are presently considering the
Bankruptcy and Diligence etc (Scotland) Bill have
come to the clear conclusion that sheriff officers
pay a key role in Scotland’s legal system. They
have acknowledged the dilution of our work and
are fearful that, if things continue in the same way,
certain areas in Scotland may not be provided with
a sheriff officer service. They have agreed that all
steps should be taken to increase our workload.
There may be a breakdown of communication
somewhere in the Scottish Executive.

Margaret Mitchell: Perhaps that is it.
If, as you say, the system is to be largely selffinancing or cost neutral to the state, will recovery
costs be added to the original fine? I think that you
have suggested that that will be the case.
John Campbell: They will be added to the debt
and paid by the defendant.
Margaret Mitchell: How will that work? Is there
a danger that the recovery element could become
larger than the original debt?
John Campbell: The current law in Scotland
prescribes the order in which the debt should be
settled in such a situation. First, the diligence
expenses—the expenses of the sheriff officer who
serves the various documents—must be paid.
Thereafter, any interest that has accrued on the
debt must be paid. Next, court expenses are to be
settled. Lastly, the original debt should be paid. If
in the 14-day period a defendant makes
acceptable proposals for payment to the creditor,
those payments will be allocated in the first
instance to the expenses incurred and lastly to the
fine.

The Convener: I listened as a layperson to your
description of all the different processes that are
involved, which are presumably costing someone
money. Is it fair to say that, if a person is fined
£100 but fails to pay and we employ sheriff officers
to recover the debt, that process, which you have
described, could be costly?
John Campbell: Yes. However, under the
model that we have in mind—I have provided your
clerk Allan Campbell with a flow chart of that,
which we hope will be readily understood—rather
than a fine enforcement officer, there would be a
fine enforcement administrator. In the first
instance, the administrator would request payment
of the fine and, if that failed, they would arrange
for a field visit with a view to determining whether
the case in question should be passed to the
sheriff officer. If the likelihood of recovery at the
outset is good, and if the offender can pay, I, for

Margaret Mitchell: I have a question about
service. What guarantee do you have that
someone has received the notification? They may
be on holiday or have a second property.
John Campbell: The law prescribes certain
modes of service of legal documents in Scotland
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one, do not see why we should be concerned
about the offender covering the expenses as well,
if he is wilfully withholding payment of a fine.

charge was £25 or so and that, after a 14-day
period has expired, an arrestment is then placed
on the person’s wages, which carries a charge of
£28. Would the charge be £25 plus £28?

The Convener: That is your view. I am openminded about the matter. We have heard from
Sheriff Principal McInnes, who has strong views
on the process. You have supporters out there,
but I am concerned about adding substantial costs
to what is after all a fine. That is not really what I
want to achieve. If you are confirming that
considerable costs attach to the collection of a
low-level fine, I can understand why the Executive
has reached the view that it has.

John Campbell: Yes.
Mike Pringle: I understand that, if, after having
arrested the person’s wages, you fail to get the
money for one reason or another—perhaps the
person realises that he will get done and hands in
his resignation and disappears—the next step in
the process is that the person could appear in
court. Could the person have to pay court costs,
too? If, after having carried out the processes that
carry fees of £25 and £27-odd, you do not get the
money, what happens next? Is the person likely to
have to make further payments?

John Campbell: I am not confirming that at all.
The Convener: You said that my assumption
that considerable costs would be attached to the
collection of a £50 or £100 fine was correct.

John
Campbell:
Other
diligences
or
enforcement actions can be taken, such as the
attachment of non-essential moveable articles.

John Campbell: Yes, but if the selection
process works properly at the outset, vulnerable
individuals or people who are in genuine need and
who cannot afford to pay the fine should not have
their cases passed to the sheriff officer. Our
suggestion is that only those who clearly can pay
but who are withholding payment should have
their cases passed on for recovery by means of
civil diligence. Another point is that Scotland
probably already has the most debtor-protective
laws in the world, because of the sort of concerns
that you obviously hold.

Mike Pringle: Is there a charge for that?
John Campbell: Yes.
Mike Pringle: So a person could build up a
charge.
John Campbell: Yes. However, in the situation
that you describe, if the debt was unrecovered
through the earnings arrestment prior to the
resignation, the fees that relate to that arrestment
would be abortive fees.
Mike Pringle: You mean that you would not get
them.

The Convener: Okay. What costs would be
involved in the process of recovering a debt such
as a fine?

John Campbell: Correct, because the diligence
was unsuccessful.

John Campbell: That depends on the method
that is used. For example, in an earnings
arrestment, the first step is to serve a schedule of
charge for payment. If the fine was £100, the fee
for that would be £25.75. Following a failure to pay
after the expiry of a 14-day period, an earnings
arrestment process would be started with the
employer. The fee for that verges on £27 or £28.

Mike Pringle: So the charges could effectively
go up to about £50, come back down to £25 and
then go back up again later. One or two examples
like that would be very useful.
On the very first page of your submission, you
state:
“Most disappointingly our proposals appear to have been
disregarded during the pre-Bill consultation process.”

The Convener: I would be grateful if you
submitted details on that to the committee,
because we would like to see that.

Could you expand on that?

John Campbell: As I said, we can provide the
committee with a copy of the table of prescribed
fees.

12:45
John Campbell: The issues of the citing of
witnesses for the prosecution and the recovery of
fines have been under consideration in our society
for several years now. We have regularly
attempted to engage in dialogue. We have
repeatedly written to the Crown Office, the police
forces and others. Unfortunately, our submissions
and requests to meet and discuss matters appear
to have been ignored.

The Convener: We have the prescribed fees,
because we are often the committee that agrees
them.
Mr McFee: So it is our fault.
The Convener: However, it would be useful to
have some examples of how, in the process that
you describe, the fees clock up.

Mr McFee: It probably is not for this witness, but
I will try to put this point in the form of a question.
You will be aware of the proposal under the bill to

Mike Pringle: I want to pursue that point to its
conclusion. Mr Campbell said that the initial
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discount fines by up to 50 per cent. Effectively, if
somebody can and does pay, they will pay £50 of
a £100 fine. If they cannot, they will end up paying
£100. Is that a form of taxation on those who
cannot afford to pay as well?

2988

whether or not they wish to engage in this type of
work, as it was for the collection of the poll tax, for
example, which some companies opted not to do
for a number of reasons, including the small size
of the debts involved. It would be a matter for the
Parliament to set the fees should the work that we
are discussing be pursued, if that is the route that
is followed.

The Convener: This is why—
Mr McFee: That is a difficult one for the witness
before us, but perhaps the committee should
discuss that point.

John Campbell: Yes.
Mr McFee: And it would be a matter for your
members to decide whether or not to take up such
work.

The Convener: I take the point. There is no
fixed view about fine enforcement; we are just
listening at the moment. It would be helpful, Mr
Campbell, if you could set out for us some
examples of, for instance, collecting a £100 fine as
a debt. What are the processes? Where could the
situation end up? What could it end up costing the
person?

John Campbell: Correct.
Mr McFee: So the fees would not simply be
imposed by your members.
John Campbell: Correct.

John Campbell: The flow chart that I am
leaving with the committee illustrates the various
avenues that are open to a creditor. If I were to go
down the attachment and exceptional attachment
route and set out the fees besides each action, I
am sure that, by the end of it, you would be fairly
horrified to see how the costs add up. The system
works, however, and there are a great many
individuals who intentionally withhold payment.

The Convener: There is the small matter of the
public sector budget that would be required to use
the fee system to cite witnesses, but we will just
have to weigh that consideration up against the
current costs and the effectiveness of the system.

A good parallel for the committee to consider
might be the current situation regarding certain
councils engaging in the recovery of parking fines,
including South Lanarkshire Council. I know that
that authority has found the recovery of those
fines, using diligence, to be cost neutral.

The Convener: That brings us to the end of our
questions. Thank you very much for your concise
evidence and for the flow chart that you have
submitted to us. We will have a chance to look at it
in some detail. Any examples that you can give us
on the subject that we were just discussing would
be highly appreciated.

Mr McFee: That is why I asked about the cost
for serving a warrant; the question was not
answered.

The Convener: You outlined to the committee
the fact that the fee for the citation of a witness is
£25.75.

John Campbell: I will send those to you.
The Convener: Thank you. That ends this
evidence-taking session. We will briefly go into
private session to draw out some of the main
issues for our report on the bill.

John Campbell: That is the fee for the service
of a charge for payment.
The Convener: Yes. Is there an outwith-hours
charge, or is that it?

12:50
Meeting continued in private until 13:09.

John Campbell: There is. The fee after 5 pm on
a weekday, not including Friday, is one third of the
prescribed fee in addition. After 5 pm on a Friday
evening, and on a Saturday, it is 75 per cent of the
prescribed fee.
The Convener: Added on.
John Campbell: Yes. As I said earlier, those
are the present prescribed fees. We have been
anxious to consider the numbers, complete some
research and possibly come up with an alternative
table of fees for prosecution witness citations.
The Convener: We have noted that you have
said that. That is helpful.
Mr McFee: Presumably, as your members are
all private companies, it will be a matter for them
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13th Meeting, 2006 (Session 2), 3 May 2006, Supplementary Written Evidence
SUPPLEMENTARY SUBMISSION FROM SHERIFF PRINCIPAL JOHN MCINNES QC
Clause 1 new section 23D(1) – Person to be granted bail in certain solemn proceedings only
in exceptional circumstances (page 3)
Does the phrase the commencement of “solemn proceedings” need to be defined? Does an
appearance on petition mean that solemn proceedings have started?
Clause 1 new section 23D(5) - Previous convictions (page 3)
In connection with bail applications this clause refers to previous convictions in a member state of
the EU equivalent to conviction on indictment for an equivalent offence. So far as I am aware there
is no other provision for libelling previous convictions in other EU jurisdictions (or elsewhere such
as North America or Australia). Perhaps this is the time to make express provision for that, and not
just in connection with bail applications. It is highly relevant to know that an offender has a
previous conviction for a paedophile offence, say, in another jurisdiction.
Clause 22 Transfer of proceedings to a court in another sheriffdom (pages 26, 27 and 31)
In the proposed new sections 137B(1), 137C(1) and 34A (on pages 26, 27 and 31 respectively) the
Bill attempts to grapple with the situation where it is in the interests of justice to have cases arising
in one sheriffdom heard in a court in another sheriffdom. The Bill uses the following phrases:
“exceptional circumstances”, “any other court in the sheriffdom” and “the sheriff courts in the
sheriffdom”. It appears that before there can be a transfer there must be two things: exceptional
circumstances and no other court in the sheriffdom able to deal with the case(s) in question.
There are one or two things wrong with this. This is to do with business management where one
court temporarily can’t cope with the amount of business for some reason. The kind of problem
which can arise would include:
x
x
x
x

a very long running jury trial in a court with only one jury court-room preventing other such
trials from taking place there;
major refurbishment of a court building;
a fire which damaged the court building or the building becoming unsafe;
a large number of cases of a particular type, such as major raids on drug dealers in a small
court district or the Skye Bridge tolls cases.

It would be better to provide that a transfer can take place if it is expedient and in the interests of
justice. Showing that none of the other courts in the sheriffdom can cope with the business in
question should not form part of this. Linlithgow and Falkirk are in different sheriffdoms, as are Ayr
and Kilmarnock. If a problem arose which would lead to delay but which could be alleviated by
hearing some of the business of a court just across the sheriffdom boundary, that ought to be
possible. In the case of Linlithgow, which is in Lothian and Borders, there may be plenty spare
capacity at Duns. In the case of Tayside Central and Fife, Arbroath might have spare capacity; but
it would not make sense to transfer Linlithgow cases to Duns nor Falkirk cases to Arbroath if they
could much more conveniently be heard in a nearby court. Similarly courts close to one another in
Glasgow, Lanarkshire, Renfrewshire and Dunbartonshire ought to be able to deal with each other’s
business to get it dealt with promptly if a problem arises.
Clause 22 new section 137D Transfer of JP proceedings to the sheriff court (page 28)
This only allows the sheriff court to call in JP court cases against an accused where the case(s) in
both courts have reached the stage where the accused is due to be sentenced. That does not
happen all that often. They will usually not be at the same stage. While the primary object of this
section is to have a particular offender sentenced for outstanding cases by the same court on the
same occasion (which is highly desirable), this section as drafted is too restrictive. It would be
better if the sheriff court were to be given power to call in cases in respect of which the accused
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has tendered a plea in a JP court, whether of guilty or not guilty. It could then be discussed
whether the JP court case(s) should be called in at that stage or later or not at all. There may be
cases in more than one JP court at the same time and in different sheriffdoms relating to an
accused as well as cases in more than one sheriff court.
Clause 63(2) Signing functions exercised by members of local authorities (page 67)
Subject to what the District Courts Association and others may have to say, I believe that members
of local authorities could need to have access either to training or to a suitable handbook which
would, for example, set out what a declaration should look like.
A provision which might be but is not in the Bill
The Summary Justice Review Committee recommended (Chapter 27) that section 137(2) of the
Criminal Procedure (Scotland) Act 1995 be repealed or at least amended so as to require cogent
reasons for an adjournment to be provided in the circumstances to which it applies. In its present
form it enables the prosecution and the defence to agree that a case should be adjourned, without
giving a reason. The court seems unable to consider whether there is a good enough reason. It
can only refuse an adjournment where there has been “unnecessary delay”. That is inconsistent
with the effective management by the court of its business.
The section currently provides as follows:
“S. 137 Alteration of diets
Where a diet has been fixed in a summary prosecution, it shall be competent for the court, on a
joint application in writing by the parties or their solicitors, to discharge the diet and fix an earlier
diet in lieu.
Where the prosecutor and the accused make joint application to the court (orally or in writing) for
postponement of a diet which has been fixed, the court shall discharge the diet and fix a later diet
in lieu unless the court considers that it should not do so because there has been unnecessary
delay on the part of one of more of the parties.
Where all the parties join in an application under subsection (2) above, the court may proceed
under that subsection without hearing the parties.”
Sheriff Principal John McInnes
May 2006
SUPPLEMENTARY SUBMISSION FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN
SCOTLAND
Having given consideration to the points raised by the Justice Committee in the course of hearing
oral evidence on the 3rd May, ACPOS welcomes this opportunity to provide further written
evidence which will hopefully assist the Committee’s deliberations on the Bill. For ease of reference
the responses below follow the order of matters raised by Committee members and conclude with
ACPOS expanding upon a view expressed in relation to the introduction of the prospective Fines
Enforcement Officers and, finally, a request for clarification and observations on a point relative to
conditional offers.
Service of Citations
Committee members sought clarification of the costs to the police service arising from the service
of legal documentation, in particular, citations and copy complaints. Members will recollect that the
Bill proposes changes to the manner by which citation may take place although the burden of so
doing will continue to be a function carried out by the police (that said, ACPOS acknowledge the
efforts of COPFS to reduce the number of citations passed to the police and appreciate their
increasing use of postal citations). In its earlier written response to the content of the draft Bill,
notwithstanding the statutory responsibility imposed on the police in terms of the Police (Scotland)
Act 1967 (to serve court documentation), ACPOS had questioned the continuing use of police
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resources in this regard and whether this was an opportunity to once again review the discharge of
this function.
In response to the question of expenditure, ACPOS has consulted all Scottish forces and estimates
that carrying out this function costs in the region of £2.2m. This is, however, a conservative figure
based largely upon the combined annual salaries of Process Servers/Legal Document Officers
specifically employed to carry out the task. Some forces have been able to provide vehicle and fuel
costs which has been incorporated into this figure. It is also important to make clear that the £2.2m
does not include the cost of police officers serving citations and copy complaints, as many do in the
course of their daily operational duties, primarily through volume exceeding the process server’s
capacity to deliver. This is generally in urban areas although, conversely, where the volume of
citations is low, or the geography of the area does not lend itself to the employment of a process
server, police officers also routinely undertake this task.
It is also worth bringing to the notice of the Committee a related aspect of the role played by police
officers in serving court documentation, and one which impacts significantly upon operational
resources. This is the requirement to countermand witnesses from attending court. In most cases,
by their very nature, countermands are delivered at short notice and are often communicated to the
police late in the day beyond the tour of duty of civilian staff, hence the involvement of operational
officers. As these countermands are delivered in the course of their other duties, it is again not
possible to quantify the costs involved, but clearly beyond the financial aspect there is the
opportunity cost to be taken into account that arises from officers being diverted from operational
patrol.
Both ACPOS and COPFS are aware of the challenges that citations and countermands present to
the police service and there is regular dialogue, predominantly at local levels, to streamline
procedures and processes in an attempt to mitigate the operational impact arising from carrying out
this function.
Police Warnings/Fixed Penalty Notices
The Anti-Social Behaviour (Scotland) Act 2004 created powers for the police to issue Fixed Penalty
Notices (FPN) for offences of an antisocial nature committed by offenders aged 16 or over. In the
same year, Tayside Police was invited to pilot the use of FPNs for 12 months. Early engagement
with stakeholders gave direction to the project and resulted in Lord Advocate’s Guidelines and local
guidance with regard to the suitability of offences for FPNs. COPFS, ACPOS and the Scottish
st
Courts Service agreed a tariff of £40 and by the 1 April 2005 the pilot was ready to commence.
Fixed penalty tickets can be issued for the following offences:
(1) Riotous behaviour whilst drunk in licensed premises – Contrary to the Licensing (Scotland)
Act 1976, Section 78
(2) Refusing to leave licensed premises on being requested to do so – Contrary to the
Licensing (Scotland) Act 1976, Section 79
(3) Urinating or defecating in circumstances causing annoyance to others – Contrary to the
Civic Government (Scotland) Act 1982, Section 47
(4) Being drunk and incapable in a public place – Contrary to the Civic Government (Scotland)
Act 1982, Section 50(1)
(5) Playing musical instruments, radios etc to the annoyance of others – Contrary to the Civic
Government (Scotland) Act 1982, Section 54(1)
(6) Vandalism – Contrary to the Criminal Law (Consolidation)(Scotland) Act 1995, Section
52(1)
(7) Consume alcohol in a public place – Local Government (Scotland) Act 1973, Sections 201
& 203
(8) Breach of the peace
(9) Malicious mischief
At the outset, an FPN could also be used when a person was found to be ‘drunk in charge of a
child’, contrary to the Civic Government (Scotland) Act 1982, Section 50(2), however, not long
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following the commencement of the pilot, Tayside Police felt that the use of an FPN in such
circumstances was inappropriate and it was discontinued.
It remains a matter within the discretion of the attending police officers whether the use of an FPN
is appropriate, however, initial results would tend to indicate that it is a positive measure and one
that has been supported by officers. Although the 12-month pilot came to an end on the 31st March
2006, it is now in the process of being evaluated. Results will be published in due course although
initial soundings taken suggest that it has been favourably received by the public and criminal
justice organisations.
Turning to the Committee’s enquiry in relation to police warnings in lieu of a report to the Procurator
Fiscal, ACPOS would advise as follows.
It is a fundamental policing principle that police officers have discretion to administer on-the-spot
verbal warnings for trivial or minor offences. This has been taken a stage further and in
consultation with, and subject to, the agreement of the Procurator Fiscal, some forces, notably, Fife
and Dumfries & Galloway Constabularies have developed sophisticated adult warning processes
thereby obviating the need to prepare and submit police reports.
Such warning schemes are designed for cases which would otherwise have been reported to the
Procurator Fiscal and likely to result in no action being taken on the grounds of triviality, or a written
warning from the Procurator Fiscal, or occasionally a modest Fiscal fine. It is used as an alternative
to reporting to the Procurator Fiscal not as an alternative to a verbal warning (in other words all
evidential requirements to support a case must be present). As a general rule it is deemed
appropriate for cases that are minor but where an immediate warning is insufficient redress.
Although crime types are not set hard and fast, guidance is provided to officers on appropriate
examples. For instance, in Dumfries & Galloway Constabulary, an illustrative list of potential
offences includes, minor breach of the peace, minor shoplifting (where there is no significant
previous offending), minor assault (with no significant injury) drinking in the street, urinating or
minor vandalism.
In terms of the offender, there must be a sense that the warning will be heeded, and it is unlikely
that an offender will receive a further warning if his or her conduct has not been moderated by the
administration of a first. The warning is communicated by letter and records are maintained,
indeed, it has recently been agreed that warnings of this nature will be recorded at SCRO for a
period of two years.
It is the view of ACPOS that adult warning schemes are an effective use of resources where the
circumstances warrant their use, and offer a proportionate response to a minor offence where the
offender’s profile is such that a formal warning will have an effect. ACPOS would wish to make
clear, however, that the police service remains committed to fully embracing the need to have
robust measures in place to curb the blight of anti-social behaviour that affects our communities
and, for that reason, would emphasise that adult warnings are applied only where the aforesaid
‘proportionality’ criteria has been met.
Ongoing work outwith the Criminal Proceedings etc. (Reform) (Bill)
Members will recollect that in the course of presenting evidence to the Committee, ACPOS referred
to work that was ongoing currently, beyond the provisions of the Bill but with a view towards
improving efficiency and effectiveness within the criminal justice system. In response to the enquiry
as to what that entails, ACPOS is pleased to expand on this aspect.
It is understood that in presenting their evidence to the Committee, the Bill team also referred to
work ongoing beyond the provision of the Bill, and, in response to a similar invitation to outline what
that involves, have presented further written evidence. ACPOS has had sight of that additional
submission and confirm their role in the several work streams mentioned therein.
In summary therefore, under the auspices of the National Criminal Justice Board (NCJB), a System
Model Project Board has been formed. This is chaired by the secretary to the NCJB and ACPOS
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has a seat at the table, along with COPFS, Scottish Court Service, SLAB, the District Courts
Association, the Association of Directors of Social Work and officials of the SEJD. As members of
the Committee will know, the remit of this Group is to develop an over-arching model of how the
summary justice system will operate in practice with a view towards:
x
x
x
x
x

Reducing ‘wasted’ court hearings
Increasing pleas at the first calling
Providing a more meaningful intermediate diet
Continuing to provide victims and witnesses with high standard of service
Introducing more efficient and effective summary justice processes

From these aims three main work streams have been developed:
x
x
x

ACPOS/COPFS work stream
Courts work stream
Legal Aid work stream

Although sighted on work within the Courts and Legal Aid work stream, clearly the ACPOS/COPFS
work stream is where the police service has the greatest involvement. The main area of work
involves examination of the police reporting processes, for example, increasing the use of court
undertakings, thereby requiring an offender to attend court at an appointed time rather than the
more customary and protracted process of the police reporting a case for COPFS and the SCS to
determine the court date. There is no doubt this is more efficient, however there are clearly
capacity issues to be considered, and a measured, incremental approach to the proposed
increased use of court undertakings is presently being negotiated.
An ACPOS/COPFS work stream is also examining the process of bail, recognising the need to
ensure the court has all the relevant information to allow an informed decision on the granting or
denial of bail. ACPOS recognises that police officers have a key role to play here however, once
again, a balance has to be struck between the amount of information to be provided and ensuring
that officers do not become overly burdened which, obviously, impacts adversely on patrol time.
Disclosure of information to defence solicitors is also being taken forward by ACPOS/COPFS,
particularly in light of the Privy Council decisions in ‘Holland’ and ‘Sinclair’. Although not directly a
work stream emerging from the System Model Project, the work of the Disclosure group will clearly
affect the overall summary justice picture. It is recognised and appreciated that the passing of
information from prosecution to defence should expedite proceedings and better inform the latter to
advise clients. Notwithstanding, there have to be safeguards built into such a process to avoid
compromising others, and to address, once again, capacity issues when it comes to determining
the timetable for delivery of information.
The foregoing paragraphs provide examples of significant areas of work arising from the reform of
summary justice however it is important to say it by no means an exhaustive list. ACPOS and
COPFS recognise and appreciate the need for continuous improvement and towards this end are
currently examining ways to enhance the quality of police reports, to monitor performance, to
develop the Standard Police Report (SPR2) and so on. This joint effort to improve systems will
never cease.
Submission of the Scottish Women’s Aid
Concern was expressed throughout this submission in relation to the handling of cases and the
treatment of victims of domestic abuse. As such the submission is well intended, and ACPOS
support the desire to ensure the interests of victims and witnesses are properly reflected in the Bill.
ACPOS also agree with the comments expressed by Women’s Aid with regard to the need for a
more robust bail process, one that is properly respected by alleged offenders but feel that the
proposals being put forward in the Bill should assist in that regard. Committee members will
recollect that ACPOS has also suggested a clear ‘public safety’ test be introduced to further
strengthen bail arrangements. ACPOS consider the intended amendments are adequate at this
time. On the matter of consultation with victims prior to making a determination on bail the
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Committee would wish to know this is already carried out as a matter of course within Scottish
Police Forces and any information relating to the issue of the bail would be included in the initial
report to the Procurator Fiscal. The development of SPR2, mentioned in the last paragraph, will
further enhance this procedure.
Woman’s Aid raise concerns regarding the effective use of undertakings and the mechanism in
which this will operate. It is perhaps not appreciated that the police currently consider many factors
when determining the custodial status of an accused which clearly will include the nature of the
crime committed, the profile of the accused and victim, and the existing guidelines issued by the
Lord Advocate. Against this current framework, cases involving domestic abuse are considered a
detainable offence.
The comments made relating to the treatment of obstructive witnesses are perhaps not fully taking
into account the consideration and positive use of the Vulnerable Witnesses Act 2004 whereby
such witnesses would clearly be recognised as being fearful and under duress, especially in
domestic abuse cases and appropriate arrangements and safeguards be put in place.
In relation to the proposed transfer of cases between sheriffdoms, ACPOS agree with the view
expressed that it is probable that this may inconvenience some witnesses in terms of the
accessibility of courts. This, however, has to be balanced against the broader aims of summary
justice, both in terms of bringing the accused before the court at an earlier stage of the process and
giving victims and witnesses earlier closure. While the Bill makes provision for case transfer, in
terms of these concerns, it should not mandate such transfer so that the Procurator Fiscal is able to
consider such interests.
The Woman’s Aid response makes comment on the restructuring of the courts and it is understood
that they have a concern lest matters in relation to Domestic Abuse become, in a sense, devalued
through allocation to a court of lesser authority. Although this is perhaps a issue better addressed
by COPFS, who are instrumental in the marking of cases for court, ACPOS remains confident that
Procurators Fiscal will continue to take cognisance of the nature and gravity of the alleged offence,
referring each case to an appropriate court.
The main thrust of the comments made by the Women’s Aid rightly focus on the instance of
domestic abuse cases however it is difficult to envisage a circumstance where any of the nonprosecution options proposed in the Bill would be used in such cases. In terms of the existing
payment arrangements we understand that initial payment by an accused is to the court which
thereafter makes payment to the victim, there being no interface between victim and offender. If
this continues then, in cases where such options are deemed appropriate, the concern expressed
would not manifest.
Many of the observations highlighted by Women’s aid do articulate concern with regard to the
impact of the proposed reforms on the victims of Domestic Abuse. The points are well made and
are not without merit, however are perhaps not being made with regard to the overarching
summary justice reform process which is perfectly understandable given that Women’s Aid may not
be sighted on the work in progress.
Fines Enforcement Officers
The Committee did not seek additional written evidence with regard to the above, or in relation to
the conditional offer arrangements mentioned below, however, on reflection, ACPOS would wish to
take the opportunity to clarify comments in relation to the introduction of Fines Enforcement
Officers (FEO), and to emphasise the comments made in their written response relating to, in
particular, the time bar to be applied to conditional offers.
In oral evidence the Committee invited ACPOS to comment on the introduction of FEOs and more
specifically whether it was felt that the functions carried out by FEOs would simply replicate the
powers held by sheriff’s officers. In other words could the collection of outstanding fines not simply
be passed to sheriff’s officers thereby calling into question the need to introduce FEOs.
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It is the understanding of ACPOS that the rationale behind the introduction of FEOs, as per the
Policy Memorandum, is that their principal role will be to collect and enforce fines more effectively
through the active management of outstanding fines taking into account the full circumstances of
both the offender and the fine in question. They will also lend support to those who want to pay or
are struggling to pay, providing information and advice to offenders as regards payment of
penalties.
The foregoing does seem to go beyond what is perceived by ACPOS to be the primary role of
sheriff’s officers in the recovery of debt, in particular, their imperative being the recovery of funds
either through payment or seizure of property subsequently sold to discharge the debt. The
concern is that the support structure forming part of the FEO role is missing from that of the sheriff
officer. Whilst ACPOS would wish to draw attention to what is perceived to be a distinction between
the two roles it is nevertheless recognised that sheriff’s officers could be engaged and contracted
to carry out the support function, although, conversely that would then call into question the efficacy
of engaging sheriff’s officers over FEO’s who would be specifically trained and entirely focused on
the management of fine collection.
Conditional Offer – Timebar
In its written submission to the Committee, ACPOS sought confirmation as to whether the
arrangements introduced through the Bill in relation to conditional offers (Section 42) are intended
to be applied across the board to all conditional offers or whether the proposals are confined to
conditional offer/fixed penalties notices issued by the procurator fiscal. This aspect of the ACPOS
response was not raised during the presentation of oral evidence.
As the Committee is aware many statutory offences at the lower end of the offending scale have to
be brought to the court within, generally, six months of the date of offence or the prosecution falls.
Where a conditional offer is issued, the police have to wait until the time allowed for an offender to
respond lapses before a police report can be prepared. This in itself takes time but once completed
it is referred to the Procurator Fiscal who has a similarly reduced period of time to get the case
marked, the complaint prepared and forwarded to the court.
For example, where a conditional offer had been provided to an offender detected for speeding, he
or she has 28 days to respond. Some latitude is afforded for late receipt but once this has passed
and all other administrative aspects have been completed referral to the police is often 45 days
following commission of the offence. The police have 28 days to prepare the case and refer it to the
Procurator Fiscal. By the time it reaches the Procurator Fiscal matters are already therefore into
the third month. The time remaining is taken up by marking the case, preparing and serving the
complaint and getting a court slot arranged as mentioned earlier. It some cases it becomes a
challenge to get the case to court before the 6 month time bar comes into effect, all of which is to
the benefit of the offender who may thereby profit by his or her decision to take no action at the
outset.
The provision of the Bill therefore, to have the clock start to run at the point in time that the offender
has clearly failed to take action in a conditional offer will be of considerable benefit. If this became
the case across all offences in which an offender has ignored a conditional offer it would overcome
the sense, and often the fact, that the offender profits by doing nothing all to the detriment of public
safety.
I trust this response is helpful and would be pleased to provide any further information that the
Committee may require or feel would assist in their deliberations on the content of the Bill.
Kevin Smith
Assistant Chief Constable
Secretary
15 May 2006
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SUPPLEMENTARY SUBMISSION FROM SOCIETY OF MESSENGERS-AT-ARMS AND
SHERIFF OFFICERS
Further to your letter of 5th May 2006 and subsequent telephone conversation I have pleasure in
attaching the promised flow charts. You’ll find two separate versions. One covers fines between £11500 (Summary Cause). The other relates to fines imposed above the £1500 (Ordinary Cause).
The fees applicable to actions of Attachment and Exceptional Attachment are variable, calculated
on the basis of the value of the attached articles. Illustrated examples of these figures can be
viewed on the other attached document.
As I previously confirmed in my evidence, the Society is not averse to the creation of a bespoke
table of fees in respect of citation and diligence executed in pursuance of Scottish criminal matters.
John Campbell
President
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Sheriff Officers Fees for Attachments

Summary Cause

Ordinary Cause

Attachments
c) Arranging and executing
attachment where appraised
value isii) £541 or under
76.80
76.80
76.80
ii) over £541 and up to 2,171
119.05
119.05
119.05
iii)over £2,171 and up to
£21,869 – 10% of the
appraised value
iv) over £21,869 and up to
£109,334 – 10% of the first
£21,869, 5% thereafter
v) over £109,334 – 10% of the
first £21,869, 5% thereafter up
to £109,334 and 1% thereafter
d) reporting attachment
7.35
7.35
7.35
4) Attachment of motor vehicles, heavy plant machinery
a) arranging and executing
attachment where appraised
value isi) £541 or under
ii) over £541 and up to £2,402
iii) over £2,402 and up to
£109,334 – 5% of the
appraised value
iv) over £109,334 – 5% of the
first
£109,334
and
1%
thereafter
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15th Meeting, 2006 (Session 2), 10 May 2006, Written Evidence
WRITTEN SUBMISSION FROM DISTRICT COURTS ASSOCIATION
Summary
The District Courts Association (DCA) in broad terms welcomes the bill believing that it will result in
an improvement to the delivery of summary justice in Scotland. The proposed legislation setting up
the Justice of the Peace Courts should put in place the structure to deliver more consistent
standards for training of justices of the peace and in the delivery of justice. However, it will be
important that the current level of expertise and experience of those who clerk the district courts
and provide legal advice to the justices in the district courts is retained within the unified structures.
While broadly welcoming the Bill, we remain concerned at the extent to which non-court disposals
are being introduced. Our reasons are:
1. It is not clear how the Procurator Fiscal will take into consideration a person’s ability to pay,
which the court is always required to do. In the DCA’s opinion the case has not been made
for significant increases in the levels of fiscal fines or the introduction of fiscal
compensation orders or work orders.
2. The public will want to be assured that regular offenders are dealt with in court.
3. There is the possibility that if this leads to a reduction in business before the JP court then
pressure may be exerted to close some courts making justice less accessible to people.
Response In Detail
Part 1 - Bail
Section 1. Determination of questions of bail.
The DCA welcomes the proposed changes, which make it clear that, in determining the question of
bail, the court must consider whether the public interest could be secured by the imposition of bail
conditions rather than detention. Knowledge of an accused person’s previous convictions, which
would show whether he or she had previously breached bail, is essential in weighing up whether
there is a “substantial” risk of an adverse outcome.
Section 2. Bail and bail conditions.
The DCA welcomes the addition to standard bail conditions whereby the requirement is that the
accused should not cause alarm or distress to witnesses.
Section 3. Breach of bail conditions.
The DCA maintains its position, as submitted previously to the Sentencing Commission for
Scotland, that committing an offence while on bail should lead to a separate charge rather than an
aggravation of the original offence. This would better underline the gravity of committing an
offence while on bail.
Section 4. Bail review and appeal.
The DCA welcomes clarification of the evidence which will be required when an individual seeks a
review of the decision to refuse bail, or of the bail conditions imposed. The DCA considers it to be
a significant improvement that, in future, the court which reviews the original decision will only be
able to grant bail, or alter an existing bail order, where there is material change in the person’s
circumstances, or the person puts before the court material information which was not available to
the court which made the original order.
Part 2: Proceedings
Section 6. Liberation on Undertaking.
The DCA agrees that the proposed changes will allow greater flexibility and will speed up
proceedings.
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Section 7. Electronic proceedings.
The DCA welcomes the proposals of using modern technology to produce faster communication
within the legal system.
Section 8. Manner of citation.
The DCA believes the above proposals create greater flexibility in the manner of citation.
Notes
63 and 65 outline that there is an element of protection for an accused and witnesses in using
electronic methods of citation. However, it should be borne in mind that a high proportion of
accused persons and witnesses may not have access to modern technology and for that reason
the existing methods should be retained pro tem.
Section 9. Procedure at first calling.
In the case of a clear “Not Guilty” plea this is an administrative matter of setting the date of the Trial
and the Intermediate Diet which is presently arranged by the Clerk and fiscal and we have no
objection to this not requiring a judge.
Section 10. Intimation of diets etc.
In the interests of justice the DCA believes that everyone is entitled to a fair trial. However, we are
aware of the time wasted by accused persons not appearing at the Intermediate Diet and more
seriously on the day of the Trial. The measures suggested may be considered by some as extreme
but we agree action must be taken to deal with accused persons who do not respect the court.
Section 12. Disclosure of Convictions.
The DCA welcomes the above proposals which will provide the Court with much needed
information on an accused person’s character.
Section 13. Complaints triable together.
The DCA endorses the new proposals which should speed up matters particularly when dealing
with persistent offenders.
Section 14. Proceedings in absence of accused.
The DCA is opposed to a trial going ahead in the absence of the accused. It may be appropriate for
proceedings of an uncontroversial nature to take place in the absence of an accused to expedite
the business of the court. We believe that it would not be in the interests of justice for trials in
absence to take place except in the most exceptional cases where the accused is being
deliberately obstructive or disruptive in the court.
Section 15. Failure of accused to appear.
Failure to appear at the district court is a regular occurrence at most court sittings. We therefore
feel that an increased penalty for failure to attend would be justified.
Section 16. Obstructive Witnesses.
These measures appear to have been effective in solemn proceedings and the DCA endorses the
proposals for summary justice.
Section 17. Prosecution of Companies etc.
Prosecution of companies makes up only a small part of district court business. However cases of
this nature arise from time to time and the amendments to section 143 of the 1995 Act are duly
noted by the DCA.
Section 18. Intermediate Diets.
The DCA welcomes these proposals which will allow greater flexibility.
Section 19. Notice of Defences.
The DCA finds the additions to the 1995 Act regarding a special defence to be noteworthy.
Section 21. Service of documents through solicitor etc.
The DCA endorses the above new requirements which should increase efficiency in preparation for
trial.
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Section 22. Transfer of proceedings.
While the DCA would like to think the reasoning behind these proposals is to tighten up the system,
there is a concern that this would further reduce the business that comes before the JP court, as
the provision does not appear to allow for business to be transferred from the Sheriff to the JP
court. Concern is expressed that where particular matters are being addressed in the JP court that
these will be fully considered by the judge in any transferred case. It would also be helpful if
provision could be made for a ‘feedback’ to the original court or judge.
Section 25. Summary appeal time limit.
The DCA welcome the proposed changes and the involvement of the Sheriff Principal.
Section 31. Recovery of documents.
The DCA welcomes the introduction of power to the sheriff court to grant orders for the recovery of
documents and for the production of documents, particularly that such orders can be in respect of
the JP courts in that sheriff court district. Matters being dealt with at local level should speed up
proceedings.
Part 3: Penalties
Section 36. JP court: power to increase penalties
While sections 33-35 and 37 increase the sentencing powers of sheriffs to 12 months maximum
imprisonment and the prescribed sum for sheriffs from £5,000 to £10,000, section 36 does no more
than give Scottish Ministers powers to amend by order the maximum penalties in the JP court,
which is restricted to six months imprisonment and a fine of £5,000.
The DCA is concerned that the introduction of the alternatives to prosecution detailed in sections
39 and 40 will give the Procurator Fiscal powers that exceed those of the Justice. The DCA would
welcome the extension of community based disposals in the JP Court thereby enabling them to
deal with the cases before them in the appropriate manner before the introduction of work orders
being offered by the Fiscal as an alternative to prosecution.
Sections 39 and 40. Fixed penalties, compensation orders and work orders
The DCA is not convinced that an extension of Fiscal Fines and the introduction of Fiscal
Compensation Orders are necessary or appropriate. Justice must be seen to be done, and there is
a lack of transparency about the process, which allows too much power to the prosecutor, who only
has a one-sided police report of the incident. We consider that such a system would fail the victims
of crime, who may wish to see the perpetrator dealt with in a public forum.
The DCA also wishes to oppose the administrative arrangements, whereby silence means guilt as
the failure to respond leads to the offer being deemed to be accepted. Such offers will often be
made to the most vulnerable in society, who often live a transient life and who may never receive
the documentation. Although there is a provision for recall, it must be no later than 7 days after the
date the expiry of the period allowed for payment and claims that he did not receive the offer. We
wonder how the recipient would know to make a request for recall if he never received the offer in
the first place. Power is then to be given to the clerk of court to uphold the fixed penalty or
compensation offer or recall it. The court can then review the clerk’s decision, but since the clerk
may well be sitting as a legal adviser in that court. This would surely be contrary to natural justice.
We would propose the continuation of the current arrangements whereby a failure to respond to a
fiscal fine or compensation order results in prosecution.
We consider that the disposal by way of a community work order should require mandatory judicial
participation.
It is a matter of some concern that the fiscal will have powers beyond those that are available to the
judiciary in the JP court, particularly as they will not be trained in the art of judicial behaviour and
the consideration of all people without fear, favour, ill-will or affection.
It is also noted that some of the offers envisaged would encroach upon the current jurisdiction of
the sheriff and cases may eventually fall to be prosecuted there.
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Sections 39 and 40 see a continuing and increasing emphasis on alternatives to prosecution, in
effect the decriminalisation of a range of offences which we have always argued are dealt with and
disposed of more appropriately and effectively in the District Court. The explanatory notes with the
Bill (para. 236) make clear that such disposals should not be regarded as criminal convictions in
any circumstances. We have a concern that these proposals might lead to an unhelpful blurring of
the distinction between judge and prosecutor.
When Fiscal Fines were first introduced the explanatory notes indicated that this would enable
business from the lower end of the sheriff’s summary powers to be brought into the district court
thereby freeing Sheriffs to deal with more serious matters. The same argument is being used on
this occasion. The DCA feels strongly that, with the increase in the level of Fiscal Fines, this
process should now be implemented.
Section 43. Fine Enforcement
Many District Courts deal with fine enforcement efficiently and effectively. The DCA intimated its
opposition to a separate fine enforcement agency in the earlier consultation and reinforces that
view today. To separate the imposition of a penalty from its collection or enforcement diminishes
the power of the court.
The intention to provide powers to such an enforcement agency that are not within the powers of
the court and do not appear to be available to them in the future is a matter of great concern. The
consideration of the imposition of such penalties without independent judicial intervention is
contrary to the principles of natural justice.
Part 4: JP Courts and JPs
Section 46. Establishing JP courts.
The DCA welcomes the establishment of JP courts. Where the minister seeks to disestablish,
relocate or vary the requirement to establish at least one JP court per sheriff court district it should
be a requirement to consider the inconvenience to court users of any extra travel that may be
involved. If courts are to be closed, ministers must consider the effect such a move might have on
witnesses or on victims.
Section 49. Area and territorial jurisdiction of JP courts
Section 49 (5) provides that a JP can sign anywhere in Scotland. JPs will require guidance on what
they can sign and where.
Section 50. Constitution and powers etc. of JP courts
Subsection (2) allows ministers to amend 6(2) of the 1995 act to provide that one JP will constitute
a JP court only. The DCA wants it recognised that there are many areas where the multiple bench
works efficiently and effectively. It is also seen as an excellent medium for training new Justices in
court craft. The DCA recommends that a Sheriff Principal, before making any alteration to the
operation of JP Courts in his Sheriffdom, will consult with the Local Criminal Justice Committees
etc and take into account the historical and local practice before making any decisions in respect
thereof.
Subsections (3, 4 and 5) deal with the Clerk of the court. Historically the clerk, or legal assessor,
has contributed greatly to the performance of the district court. This contribution goes further than
the supply of appropriate legal or procedural advice to the bench. The DCA sees it as important
that the clerks’ job description will allow them to make a contribution to JP training as well as the
efficient administration of the court. There should be an opportunity, even if only informally, to
capture their comments on appraisal issues.
Section 53. Transitional arrangements for proceedings.
It is to be hoped that clerks not transferring to the SCS will be consulted in the initial stages to help
create a smooth transition.
Section 54. Appointment of JPs
The DCA is in favour of a single age at which all members of the judiciary should retire.
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Section 56. Training and Appraisal
The DCA welcomes the proposals for training and appraisal. The fact that the bill is dealing with the
training and appraisal of volunteers should not obviate the need for “Best Practice” in terms of
agreement of appraisal outcomes and an appeal structure.
Consideration must also be given to the training and appraising of the legal advisors in court and
those other members of the judiciary currently excluded from such a scheme.
The DCA also considers that a scheme for the appraisal of appraisers to be integral in the whole
process.
The investment of Scottish Ministers in this system is of paramount importance and it would
therefore seem more appropriate that the bill should make it incumbent upon them to train justices,
if not all members of the judiciary to the required standard as assessed against an agreed set of
competences.
Section 57. Reappointment of JPs
The DCA is opposed to the introduction of a five-year appointment for Justices. This is seen as a
retrograde step in the security of tenure for a Justice. Whilst we appreciate that there must be a
robust system in place for the removal of justices that do not meet the required standards, both in
competence based terms and in their personal life, this is addressed by the introduction of the
tribunal to remove such justices. The removal of such justices should be like the justice they
dispense – swift and effective. It may be that the introduction of a five-year term would encourage
the delay of such removal.
Some would be Justices may feel that the disruption to their lives for what may only be a short
while is not worth the effort and refrain from taking up or applying for such an appointment.
Section 58. Removal of JPs
The DCA recommend that an appeals procedure should be introduced for justices who have been
removed and wish to contest that decision.
Section 63. Signing functions
The DCA agrees that there should be someone locally to whom a person can go to have personal
documents authenticated. However we wonder why local authority members should be preferred to
JPs who are over the age of 70 for signing duties. The training of JPs for signing duties will have
been completed as part of their general training and it might be argued that their judicial experience
gives them a more impartial view and enables them to take a more pragmatic attitude to requests
that are unreasonable. The DCA recommends that there should be a single age at which all public
signatories retire from duty. This would avoid the current confusion of who is eligible to sign what
and enable the introduction of training for such duties where it is felt it is appropriate.
Prepared by and on behalf of the DCA Membership.
Rodger Neilson, Chairman.
Phyllis Hands, Secretary.
7 April 2006

SUBMISSION FROM DISTRICT COURT ASSOCIATION ASSOCIATES GROUP
The group broadly welcome the ethos of the draft legislation and its giving effect to the principles
expressed by the McInnes Report in reforming summary procedure to ensure effective and
expeditious case management. Legal advisers are committed to providing Justices with the
training, help and advice necessary to ensure effective implementation of the provisions. Given the
numerous sections the group have focussed on those most worthy of comment and expression.
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Part 2
Section 6
The group agree the need for reform in connection with police dealing with accused persons in
custody and acknowledges the greater use of liberation on undertaking to appear as an appropriate
use of powers and resources. One area of concern is that, in practice, communication and liason
will be required between the police forces and courts to ensure court resources are available to
meet demand. Whilst this issue does not require legislative provision it is worthy of comment to
ensure local agreements are effected at the earliest opportunity.
Sections 7 and 8
Any moves towards electronic transmission of data is eminently sensible and the provisions set out
an adequate framework for this. However, the experience of the group gained through ISCJIS
compliance, has raised practical concerns as to the viability of some of the proposals. For instance,
it is envisaged citation is deemed to have been effected where electronic transmission has been
made by the Procurator Fiscal to an address. In practice communications by e-mail would require
to have a receipting system to allow the court to be satisfied the transmission has been received.
The capability of COP II and DCAS would require to be investigated to ensure functionality. The
group feels greater clarification and discussion is required. In addition proposed sections 5B and
7A appear to be contradictory in terms and amendment is required.
Section 12
This section is wholeheartedly welcomed. In practice either the Procurator Fiscal or court software
would need to be updated to allow this provision to be used to its greatest effect.
Section 14
This provision is likely to be very effective and addresses the concerns of victims in respect of
unnecessary delay in reaching conclusion in court cases. There are undoubtedly huge legal
implications in utilising the provision, particularly in the face of legal requirements such as
identification. Nevertheless, advisers are willing to provide advice, training and guidance in this
complicated area.
Section 19
This section is viewed as necessary to keep pace with disclosure requirements as detailed in
recent case law developments ( Holland, Sinclair ) and represents an equality of arms between
Crown and Defence.
Sections 21, 22 and 32
These are all effective provisions to ensure expeditious and practical solutions to everyday
problems.
Part 3
Section 38
It is noted sentencing powers are to be enhanced to allow compensation to be awarded in cases
involving alarm or distress to the victim ( and thus contradicting case law to the contrary ).
Guidance will be given to Justices by advisers on this issue which is likely to be welcomed by all
criminal justice agencies.
Section 39
This section has wide-reaching implications for the criminal justice system as a whole and has
caused greatest concern to the group. Our prosecution process has recently taken great strides to
ensure transparency , in particular, to witnesses and victims and funding has been made available
to ensure communication is effected by the prosecution authorities to victims. The ethos of
increasing alternatives to prosecution flies in the face of this and results in no accountability to the
victim. Our system will be the poorer as a result and the increased use of these offers offends
principles of natural justice.
In addition, the most vulnerable will simply not understand the principle of " opting in " resulting in
inequality. It is the practical experience of district courts which process a plethora of fixed penalties
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that, irrespective of the level of information and detail provided in the offer, the recipients frequently
fail to comprehend the most basic of information. Statistics provided to the McInnes Committee
reflect this therefore it is startling that this evidence is being ignored.
Practical difficulties will result from the failure to provide for a proper receipting system for delivery
of the offers. The well-publicised vagaries of the postal service dictate only recorded delivery or
certified personal service of the offer will suffice and this would place an additional burden on the
concept. Indeed it would render the unrealistic timescales detailed for challenge not sensible. One
possible solution would be to change the provisions to amend " deemed acceptance " to positive
acceptance although this would require the use of the service methods above detailed. Another
would be to look at the West Lothian Criminal Justice Board's increased use of liberation on
undertaking - when offenders attend at court they are either served with a complaint of a fixed
penalty.
Furthermore, the provisions for recall of the offers fail to recognise the legal adviser in JP courts
perform a different role to Sheriff Clerks. In particular it is likely advisers will require to assess a
request for recall and, if rejected, provide advice to a Justice on the same offer at a later stage in
proceedings.
Obviously this represents a fundamental breach of Human Rights legislation.
Finally the extension of time-bar provisions on this issue contradicts the ethos of the McInnes
Committee in ensuring summary proceedings are summary in nature and are not subject to delay.
Section 43
The experience of Glasgow District Court who participated in a similar scheme to recover fine
income was that any such scheme cannot succeed. Failure in communication between the agency
and the court and poor levels of success in fine recovery were but two of the problems the scheme
failed to overcome. Nothing in the provisions address these issues and the way forward is to set up
a pilot scheme to evaluate the viability of this measure. In addition fixed penalties are now offered
by a variety of agencies and have a variety of consequences in the event of non-payment. The pilot
project running in the Tayside police area allows police officers to issue fixed penalty notices for
anti-social offences as detailed in Part 11 of the 2004 legislation. The consequences of nonpayment are the same as for non-payment of a court fine ( i.e. imprisonment ). Confusion and
disparity will result if this provision is implemented and which only serve to increase bureaucracy.
Part 4
These proposals are welcomed as a consolidation and strengthening of the efforts of dedicated
Clerks of Court over the last 25 years. The retention of the Justice of the Peace Court is a
recognition of the value the unique relationship between lay justice and legally qualified advisers
brings to the criminal justice system. The advisers relish the challenge in assisting Justices to
develop and perform their role fully in light of the provisions.
Finally, it is noted the combined effect of sections 50(1) and 68 is that Justices' powers to deal with
common law offence will be restricted to the offence of theft only. Clearly this is an oversight and
must be addressed by amendment.
District Court Association Associates Group
April 2006
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Noel Rehfisch (Scottish Executive Justice
Department): Good morning. I am part of the bill
team.

Scottish Parliament
Justice 1 Committee

Richard Wilkins (Scottish Executive Justice
Department): I am also a member of the bill team.

Wednesday 10 May 2006

Cliff Binning (Scottish Court Service): Good
morning. I am director of operations with the
Scottish Court Service.

[THE CONVENER opened the meeting at 09:58]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1

Andrew Lorrain-Smith (District Courts
Association): I am a justice of the peace in
Midlothian and former chairman of the District
Courts Association.

The Convener (Pauline McNeill): Good
morning and welcome to the 15th meeting in 2006
of the Justice 1 Committee. All committee
members are present. I ask everyone to ensure
that they have nothing on their person that will
interfere with the sound; I am sure that the
broadcasting staff would be grateful for that.

Mike Pringle (Edinburgh South) (LD): I am a
member of the committee, MSP for Edinburgh
South and a former justice of the peace who sat
on the bench.
Kay Polson (District Courts Association): I
am the secretary to the DCA training committee
and a depute clerk of court in Aberdeenshire.

Agenda item 1 is a round-table discussion on
the Criminal Proceedings etc (Reform) (Scotland)
Bill. The meeting will be a departure from the
usual way in which we take evidence from
witnesses. I invite everyone to say who they
represent.

Mr Bruce McFee (West of Scotland) (SNP): I
am an MSP for the West of Scotland region, a
member of the committee and a former JP who did
not sit on the bench.
Johan Findlay (District Courts Association): I
am a justice of the peace and chairman of the
District Courts Association communications
committee.

Desmond McCaffrey (Adviser): I am an
adviser to the committee.
Rodger Neilson (District Courts Association):
I am the chairman of the District Courts
Association.

Marlyn Glen (North East Scotland) (Lab): I am
an MSP for North East Scotland and a member of
the committee.

Stewart Stevenson (Banff and Buchan)
(SNP): I am the member for Banff and Buchan
and deputy convener of the committee.

10:00
The Convener: Thank you. We will debate three
aspects of the bill, starting with its impact on the
role of the lay judiciary. After about half an hour,
we will discuss the proposals for court unification.
Finally, we will discuss the proposals for the
appointment, training and appraisal of JPs. The
aim of the discussion is to get as broad a range of
evidence as we can. We have with us members of
the bill team, who will be able to provide
clarification.

Phyllis Hands (District Courts Association): I
am the secretary of the District Courts Association
and principal solicitor for district courts at North
Lanarkshire Council.
Mrs Mary Mulligan (Linlithgow) (Lab): I am the
member of the Scottish Parliament for Linlithgow
and a member of the committee.
Graham Coe (District Courts Association): I
am a justice of the peace in East Lothian and
chairman of the District Courts Association training
committee.

I thank the District Courts Association for its
thorough submission, which was extremely
helpful. The submission raises issues other than
those that I mentioned; if there is time, we will hear
about those issues from the DCA representatives.

Margaret Mitchell (Central Scotland) (Con): I
am a member of the committee and MSP for
Central Scotland.
Nicola Brown (District Courts Association): I
am the manager at Dundee district court and chair
of the DCA associates group.

Rodger Neilson, who is chairman of the DCA,
will outline the impact that the bill will have on the
role of the lay judiciary. Anyone who wishes to
speak thereafter—which I encourage—should
indicate that to me and I will ensure that they have
sound.

Graham
Ross
(Scottish
Parliament
Directorate of Access and Information): I work
for the Parliament’s research service.

Rodger Neilson: We believe that the proposals
in the bill will take us a step towards achieving
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some of the things that we would like to achieve,
such as a more consistent way of appointing and
training justices, so that what we do on the bench
is satisfactory. Many of the proposed changes
should help achieve to that.

3008

cases all the time. The procurator fiscal is not
accountable to anyone. Fiscals say that they are
accountable, but we have yet to find any
accountability from the fiscal’s office. Fiscals act
on one report from perhaps one and a half police
officers. It would be difficult for the defence to
become involved at the proposed early stage
without a prosecution taking place.

However, some of the proposals leave us a little
concerned about the amount of business that
could come before the courts. If we are going to
put resources into providing a better-trained lay
judiciary, we want to ensure that there will be
enough business in the courts. The proposals to
divert people from prosecution should take away
some of the business from the courts.

Stewart Stevenson: I suspected that that might
be your answer. That leads to a slightly more
difficult question. Is the implication that the fiscal
should have no power to offer fiscal compensation
orders or fiscal fines? The logic of the answer is
that they should not have that power.

We are concerned that there will be no increase
in our range of powers. We feel that some of the
proposals will give the prosecution powers that we
in the district courts do not have.

One difficulty is that we have something that is
neither fish nor fowl. We have a system in which
the defence is perhaps inadequately represented
in the consideration, determination and making of
offers. If the entrenching in the bill of some
practices is flushing out the fact that we are not
being fair to the accused, should fiscals not have
that power? Such practices benefit considerably
the system’s operational efficiency, but they may
or may not be just. I am interested in your views.

We need time to see how the changes will bed
down. Under the unified system, the justices want
us to continue to have a range of experienced
legal advisers to help us in the way that they have
helped us in the past. It looks increasingly as if the
proposals from the Scottish Court Service on the
appointment of legal assessors should provide
that. We hope that experience and expertise will
not be lost; many of our present clerks want to
transfer and to continue to give us the legal advice
that we will require in the new JP courts.

Andrew Lorrain-Smith: To some extent,
Stewart Stevenson has hit the nail on the head.
Our original objection to the fiscal having the
power was that it would challenge the basis of our
adversarial system. In cases at the lower end, the
provision is not very unjust, but it becomes more
unjust the more that it is used. Someone for whom
appearing in court is, in itself, a huge issue will
perhaps seek the easy alternative of paying the
fine and getting it off his chest; I am always aware
of that. At the other extreme, when even the fiscal
considers the usefulness of fiscal fines to have
petered out, the person appears in court as a first
offender. In that situation we will have muddied the
waters further and made it more difficult for those
who seek to come up with the right answer, after
due consideration, to deal with the person.

Stewart Stevenson: I will ask about some of
what Rodger Neilson said and what is in the
submissions. Will you help us to understand
whether a role for the defence could or should be
sensibly introduced when the fiscal seeks to make
an early decision or offer? Could the bill be
amended to meet the association’s concerns
about fiscal compensation orders and fiscal fines?
Interaction between the defence agent and the
fiscal could be formalised to address those
concerns. It might be interesting to hear whether
that could be done.
Phyllis Hands: The problem lies in the fact that
the defence agent becomes involved only after
being instructed by the person who is likely to
receive the offer or to be prosecuted, who will not
be aware of the procedure that the fiscal will follow
until he has been contacted. He might not have
sufficient funds to employ an agent, so funds
would have to come from the Scottish Legal Aid
Board. The legal aid system would have to be
changed so that it was front loaded, to allow a
solicitor to make investigations or to engage with a
fiscal before any plea was made or decision was
taken. The problem is that the accused might not
find people who were willing to act on their behalf.

The Convener: Do you oppose any use of fiscal
fines or just the provisions in the bill?
Andrew Lorrain-Smith: We opposed fiscal
fines when they were first introduced, because we
felt that the fiscal was being asked to do
something that put him in the position of being
judge and jury. Some time has passed since then
and many people say that there is a place for the
fiscal fine. It is very convenient to be able to deal
with someone who has strayed a little for the first
time in his life without having to go to court.
Members must remember that the facility also
exists for someone to plead guilty by letter, which
means that for the person who strays for the very
first time the matter can be dealt with in court
comfortably.

Another problem is that the fiscal sits in
isolation—usually in an office somewhere,
harassed by the volume of work—and does not
have the time to spend on discussing individual
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As an individual, I maintain my objection to fiscal
fines. If I am giving the views of all those within the
District Courts Association, I must admit that I hear
people saying that there is a place for fiscal fines
for less serious offences or for cases in which
someone who has previously been of good
behaviour strays or behaves in a manner that the
fiscal thinks is worth dealing with.

number of cases. In some cases, the information
that is available will not be adequate. However,
using alternatives to prosecution can have a
number of benefits for the system as a whole and,
in some circumstances, for the accused person. I
stress that an offer is made of an alternative to
prosecution and that that offer can always be
declined if the person thinks that it is unreasonable
or based on unreasonable information. Such a
course of action would probably lead to the case
being marked for prosecution, and that
prosecution might well take place in the district
court.

The Convener: That is helpful. However, I point
out that a fiscal fine does not currently result in a
recorded previous conviction, whereas under the
bill it would.
Andrew Lorrain-Smith: I acknowledge that to
an extent. That is true.

If an alternative to prosecution is offered and
accepted, there are clear benefits to the accused
of a non-court disposal that does not lead to a
criminal record or a criminal conviction. I accept
that the provisions in the bill mean that previously
accepted fiscal fines will be disclosable in any
subsequent criminal cases for a period of two
years, but that is not the same as saying that the
bill will give the person a criminal record. There is
a distinction. There is no acceptance of guilt in the
acceptance of a fiscal fine.

Margaret Mitchell: You will be aware that the
McInnes report highlighted the fact that minor
cases were being shunted up to the sheriff court
because of a lack of confidence in how the district
courts and JPs—I speak as someone who sat on
the bench as a JP for many years before I became
an MSP—were handling minor cases. Was that
justified? If there were problems, where did
responsibility for them lie? What improvements
could be made?
Your submissions indicate that there is concern
that if the type of fiscal fine that is proposed in the
bill is introduced, fiscals could have more powers
than JPs in certain circumstances. I invite you to
comment on those two aspects.

The Convener: I will stop you there, because I
want to be clear about this. For the first time, the
bill introduces the concept that, during any
subsequent court case, previous acceptance of a
fiscal fine will be disclosed as if it were a previous
conviction.

Rodger Neilson: You mentioned the confidence
of fiscals in the district courts. I do not know what
fiscals are thinking when they sit in their offices
around the country, but I know that in my area in
the north-east there was a time when it was
understood that the fiscal preferred to put cases to
the district court than to the sheriff court because
the district court was issuing sentences that he felt
were more appropriate. I suspect that the story
varies round the country.

Noel Rehfisch: I can clarify that. The
information would be brought before the court in
the same schedule as a previous conviction.
However, it would be made clear that it was an
accepted fiscal fine. The judge would be well
aware that acceptance of a fiscal fine does not
equate to an admission of guilt. The purpose of
the provision in the bill is to ensure that the
sentencer in any subsequent case has as wide a
picture—

I am not sure why it has been asserted that the
Crown Office does not have confidence in the
district courts and is not prepared to put cases to
them. It is certainly true that the amount of
business in the district courts has decreased, but
that is because of the increase in diversions from
prosecution. There may be a lack of confidence in
some areas, but I do not think that that is
necessarily the case in all areas.

The Convener: Can the judge use that
information to increase the sentence that they
would otherwise have given?

10:15
Noel Rehfisch: Having listened to the
discussion, I thought that it would be helpful to
offer a few observations from the Executive’s point
of view, although some of the issues were
discussed during the previous evidence session.

Noel Rehfisch: Yes—if there were to be
subsequent criminal proceedings in respect of the
person. However, if the person were asked
whether they had any previous convictions, the
answer would be no. It would not be classed as a
criminal conviction for the purposes of disclosure,
for example, or of the rehabilitation of offenders.

Noel Rehfisch: The judge can use the
information as part of all the information that is
used in reaching the ultimate decision on a
sentence.
The Convener: So it is exactly the same as a
previous conviction.

Ministers feel that alternatives to prosecution
can be appropriately used, as they are in a


470

3010

142

3011

10 MAY 2006

Mike Pringle: At the moment, the justice of the
peace gets a sheet of paper listing convictions. In
the future, will that sheet of paper contain a list in
which number 1 is a conviction, number 2 is a
conviction, number 3 is a fiscal fine, and number 4
is a fiscal fine, or will the two categories be
separated?

3012

on the bench would be likely to take a dimmer
view of you than they would otherwise have done?
Noel Rehfisch: It is unlikely that someone
would have a lengthy string of fiscal fines
because, when considering how to deal with a
case, the procurator fiscal should consider
whether someone is a persistent offender.

Noel Rehfisch: I am not sure of the exact form
in which the information will be provided. I imagine
that all the information would be included on a
single schedule, but that there would be clear
differentiation of the fiscal fines to demonstrate
that they were not previous instances in which a
person had been found guilty of an offence.

I accept the fact that the fiscal fines will appear
alongside the schedule of previous convictions.
However, a fiscal fine does not mean that
someone has been found guilty by the court. It will
be stated quite clearly that they have accepted the
offer of a fiscal fine. I stand by what I said before.
The purpose of allowing the fiscal fine to be
disclosable for that period of time is to ensure that
the court has a fuller picture of the person’s recent
interactions with the system. For example, if the
fiscal fines were part of what turned into a string of
persistent offending, it might be of benefit for the
court to be able to see that entire course of
conduct.

Stewart Stevenson: I am not sure that I can
see anything in the bill that addresses those
issues.
Noel Rehfisch: The bill makes it clear that the
conviction would be disclosable for a period of two
years, but it does not go into the practical
operation of the system.

The Convener: I want to move away from this
subject now.

Stewart Stevenson: Since the bill team is
clearly referring to documents of which the
committee is unaware, could it formally let the
committee know what the intentions are in this
regard? That will mean that we make decisions on
the bill on a proper basis.

Nicola Brown: On the issue of procurators
fiscals’ confidence, or lack of it, in the district
courts, the picture across the country is patchy.
The confidence of procurators fiscal depends on
how well supported the bench is in individual
courts. Many courts have designated trainers and
clerks and a very well-supported bench. Statistics
show that procurators fiscal continue to put
relevant cases to such a court. I operate in
Dundee, where I used to be a procurator fiscal
depute and now manage the court, a position in
which I have training responsibility for our bench.
At a time when overall district court business is
decreasing by 10 per cent, ours has increased by
25 per cent. That is as a result of communication
between all the criminal justice partners in
Dundee—the fiscals, the defence agents and the
bench. Our bench has demonstrated that, with
proper training, advice and support, the district
courts can deal with cases at the more serious
end of the scale. That has been borne out by
statistics that were laid before the McInnes
committee.

Noel Rehfisch: The issue was raised at the
previous evidence-taking session that we attended
and is covered in the subsequent letter that we
sent to the committee. I refer Mr Stevenson to that
letter. However, if the information in the letter is
insufficient or if further clarification is required, we
would be happy to assist in that regard.
The Convener: We thank you for the rather
extensive letter that you sent. It goes into matters
in a great deal of detail and members might need
some time to take in its contents.
Mr McFee: I notice that the language is
becoming almost interchangeable. You said that
the conviction would be disclosable for two years.
That was probably a slip-up on your part, because
it is the fiscal fine that will be notifiable to the court.
However, I think that that mistake gives an
example of how the fiscal fines will be viewed by a
court. I support fiscal fines but I am concerned that
it seems that we are being told that, although a
fiscal fine will not give someone a criminal record,
it will give them a criminal history in relation to that
matter being presented to court, if that happens
within 24 months of the fiscal fine being made.

Mrs Mulligan: On the issue of the support that
is offered to the bench, could you say a bit more
about the role of the clerk to the court? We have
heard concerns that their role will change when
they become part of the Scottish Court Service.
How can we manage the situation so that we still
have people who are able to offer the support that
makes the bench effective, given that we have two
separate systems at the moment?

What is the thinking behind that? You say that it
will give the court a fuller picture, but that fuller
picture is clearly not for the benefit of the person
who is accused. Do you agree that, if you were
described in court as someone who had no
criminal convictions but 23 fiscal fines, someone

Nicola Brown: I am concerned that the bill’s
provisions on the training and support of JPs
would represent a drop in standards for many of
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the benches across the country. For those
benches that were hitherto poorly supported for a
number of reasons, the bill will represent an
increase in standards. At the moment, clerks have
a training role that involves appraising justices,
examining their performance and ensuring that
they can deal with cases effectively when they are
on the bench. We liaise with other criminal justice
partners in our local areas to ensure that our
training meets the needs of the cases that go
before the court.

argued that they are a peripheral issue for local
authorities.
McInnes raised the issue of lack of confidence of
some procurators in the district court, but he did
not produce any evidence, which was unfair. It is
certainly not true at my district court, where
communication between justices and the fiscal
service is good enough to highlight any difficulties.
Fiscals are willing to take part in the training of
justices to ensure that standards are acceptable. I
support much of what Nicola Brown said, but I do
not agree that justices are completely useless on
their own and that we would descend to the law of
the jungle, whatever that is. We certainly need
training and information from our legal advisers
and I strongly support their having a continuing
place in the training of justices.

The bill proposes that the clerk should be taken
out of that training role because we are seen to
affect judicial independence. I do not accept that
and I have made that clear to the summary justice
review team. I think that the provisions represent a
drop in standards; I have made that concern
known on other occasions.
Mrs Mulligan: Listening to you, I would be
reassured of the part that you are playing in that
process. Having visited the West Lothian district
court in Livingston, we have seen that it is also
playing that part. However, there seems to be
inconsistency around the country. How can we
ensure that there is a baseline on which we can
build and below which we do not let people fall?

10:30
Margaret Mitchell: If that experience could be
replicated and confidence grew in district courts,
could the power to impose community-based
disposals be extended to those courts and to the
new JP courts? Surely such a move would allow a
better assessment to be made of disposals, lead
to better outcomes and give the district and new
JP courts more of a role. Your submission
suggests that such cases could be dealt with
appropriately by the JP court and that they would
not have to go automatically to the fiscal for a work
order to be imposed. Is there any appetite for
giving those courts a greater role in that respect?

Nicola Brown: That is a recruitment issue. To
recruit the best clerks who can give the advice that
the justices require, we need to recruit the best
criminal lawyers. At the moment, the standard of
pleadings in district courts is abominable. Defence
agents and fiscals use district courts as a training
ground but the standard of pleadings has dropped
considerably. In Dundee, the standard has
become so poor that the sheriffs have written to
the defence agent and fiscals and offered them
training. Increasingly, clerks have to rectify
misleading submissions that are made by defence
agents and new procurators fiscal. That is just a
fact of life for us. If we do not have the right person
as a clerk, or if we do not make the job attractive,
the bench will not be supported and the district
court will descend into the law of the jungle.

Would you welcome any move to extend to
district courts and the new JP courts the power to
impose drug treatment and testing orders to
ensure that there was early intervention? Could
the courts’ involvement in such matters lead to
swift and meaningful outcomes?
The Convener: I will throw open the question
whether more sentencing powers should have
been given to the district court.
Phyllis Hands: We have advocated for a long
time that justices should be able to impose
community-based orders because, in most cases,
they are closer to the community. Of course,
justices would have to be trained before any such
measure was introduced, but I do not see any
problem with JP courts handling those matters.

Graham Coe: I support what has been said
about the importance of the clerk of court in the
training of justices. The DCA represents a
combination of the professional and the amateur—
the clerk and the JP. We work together and form a
team. The justices would be in great difficulty
without the high level of training and support that
they get in many places.

Johan Findlay: As far as drug treatment and
testing orders are concerned, many courts already
operate an informal system of deferring sentences
to allow people to get locally available drug
treatment. That said, the big problem is that such
treatment is often not available immediately.
However, justices can make those decisions
because they are much closer to the community
and have more local knowledge.

Coverage is, of course, patchy. Sometimes that
is because of an individual clerk of court, or
because a particular local authority has not given
the district court the importance that others have
given it. McInnes recognised that, and that is one
of the reasons why he recommended taking
district courts out of local authority control. He
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The Convener: So you are in favour of
extending the power to impose DTTOs to district
and JP courts.

3016

thinking so far has been that they should probably
remain a sheriff court disposal. Although, as has
been mentioned, the district courts could have the
power to impose probation orders or some sort of
treatment as a condition, they will probably not
have any disposal as intensive as DTTOs.
Obviously, there is a discussion about whether we
widen the reach of DTTOs and widen the extent to
which they are used. That raises a number of
issues, such as what DTTOs are for and what
resource implications they have.

Johan Findlay: Very much so.
The Convener: I wonder whether the bill team
will comment on that.
Noel Rehfisch: There is already a power to
attach drug treatment as a condition of probation,
although I echo the points that have just been
made on that matter.

The Convener: Are there any further questions
about extending sentencing powers to the district
court?

I should also point out that different disposals,
including supervised attendance orders and
community reparation orders, are currently being
piloted in district courts. In addition, the work
order, which procurators fiscal will be able to
impose, will be introduced as a pilot. The
Executive wants to find out where best those
community-based disposals can be used and
whether they should be available at both sheriff
and district court level to ensure that different
levels of the system have a range of appropriate
disposals.

Margaret Mitchell: I find it strange that DTTOs
are considered a high-tariff disposal rather than an
early intervention, in which context I would
consider them to be of tremendous value in the
court. Presumably, they are intended not as a
penalty but to help the individual who is in court.
We have heard that they are already happening
informally. I realise that you do not set policy, but
would an alternative point of view not be to
consider DTTOs as early intervention and as a
way of getting people when they are in front of the
justices, before the problems escalate?

The Convener: As a board member of the
Glasgow routes out of prostitution project, I have
for some time been asking ministers whether
DTTO provision can be extended. By and large,
fiscals in Glasgow refer prostitutes to the sheriff
court, presumably because DTTOs are available
in the sheriff court—I do not think that the situation
in Glasgow is any different from that elsewhere in
the country. Although 90 per cent of prostitutes in
Glasgow have a drug problem, there is no option
of referring them to the district court, but they are
an obvious group of women offenders who might
benefit from having the local court deal with their
offences. After all, statistics show that more
women than men who are dealt with in the sheriff
court are remanded in custody. I assume that
those women are referred to the sheriff court
because a range of disposals is not available in
the local court.

Richard Wilkins: That is certainly an alternative
point of view.
The Convener: There is a debate about
whether DTTOs should be an early intervention or
a high-tariff disposal, but perhaps that is for
another day. I presume that costs will come into it
at some stage.
Phyllis Hands: Noel Rehfisch mentioned the
pilot for the supervised attendance orders. It
should be clarified that the pilot that is on-going is
of the use of a supervised attendance order as a
mandatory alternative for not paying a fine. It is not
a pilot of the imposition of a supervised
attendance order as a sentence, which we would
welcome. We would already have had to go
through the process of fining someone. I made the
revolutionary suggestion during the McInnes
review that having specialised courts—even JP
courts—in which every offence of a certain nature,
such as road traffic or common-law offences,
would be dealt with in one court on a certain day,
would help to channel business. JPs could handle
that kind of business, which would not just be of a
general criminal nature. Many road traffic
offenders feel that they are not really criminals and
that they should not be mixing with them; although
I do not agree with that view, specialised courts
would streamline business.

Richard Wilkins: We take the point. Part of the
reason for that situation is that DTTOs have
always been seen as quite a high-tariff disposal
and are not normally used as an alternative to the
maximum 60-day custodial sentence that district
courts can impose.
We would have to extend the application of
DTTOs quite generally before we transferred them
down to the district courts. That is not undoable,
but it is not quite what DTTOs are seen as being
for at the moment. They are almost a last resort—
they are an intensive option compared with all the
other options that are available. They have not
traditionally been seen as a district court disposal.
The findings of the University of Stirling’s
evaluation of DTTOs suggested that DTTOs
should remain quite a high-tariff disposal. Our

The Convener: Are you opposed to the use of
supervised attendance orders when someone
does not pay their fine?
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Phyllis Hands: I am opposed to that being
made compulsory. The choice about whether to
give the person time to pay their fine should be left
to the court, but the pilot is along the lines of, “If
you don’t pay your fine and you are brought to
means court, you will get a supervised attendance
order.”

that in the unification process we build on the best
models that are in operation and make the best
use of the valuable skill base of legal assessors.
We have instituted a number of steps to realise
that
objective,
following
meetings
with
representatives of the DCA. A model job
description was issued to all legal assessors for
comment and the intention is to hold a seminar for
legal assessors in June to discuss their role and
responsibilities.

The Convener: I have concerns about this. I
recently went to Glasgow district court and saw
that the JP or magistrate was giving offenders the
choice of a fine or 14 days in prison. The whole
point of the pilot was to stop people going to
prison for non-payment of fines. I have got a view
about why the district courts are doing that—I
have witnessed it. I support the Executive on this
issue. We are trying to stop people from being
jailed in the first instance for non-payment of fines.
There is widespread support in the Parliament for
that stance.

It is evident that the relationship between the
assessor and the JP is important, which is
reflected in the job description. At this stage, I am
less certain about whether the role of legal
assessors in the appraisal of lay justices can be
pursued, given the necessary independence of the
justice bench. However, the important point is that
the arrangements for appraisal and training of
justices will operate under the general framework
of the Judicial Studies Committee and a
supporting framework of training committees and
appraisal committees. There will be an active role
for the sheriff principal in that regard, so the
judiciary and the JSC will have a high level of
involvement in monitoring and the overall process.

Phyllis Hands: I am not opposed to it.
The Convener: Given what I have witnessed, I
am not convinced that if we leave district courts to
their own devices, they will not jail people for nonpayment of fines.

Kay Polson: I want to comment on the issue
that was raised earlier about how we might
achieve consistent standards. The District Courts
Association has put a lot of effort into designing
and developing national competences for justices.
The difficulty is that we cannot ensure that every
area takes on board the standards in training
justices. I hope that, rather than the present
situation, which is patchy, we will have national
standards and that the JSC will issue guidance to
ensure that justices in all areas receive the
sufficient and necessary training.

Phyllis Hands: I cannot comment on the
example that you gave, because I have not seen
Glasgow district court in operation. However,
mandatory supervised attendance orders are
being piloted in Glasgow, so the court is supposed
to impose such orders. In Motherwell, we have
received transfers of supervised attendance
orders from Glasgow, so we know that people
have been dealt with in that way.
The Convener: Would the District Courts
Association prefer the imposition of a supervised
attendance order to be a decision for the court
rather than a statutory requirement?

10:45
Rodger Neilson: I want to return to the
availability of sentencing powers, although Cliff
Binning has moved on the discussion. One
frustration that we have long had on the bench is
about our narrow range of powers, which leads us
inevitably to use fines as the main disposal. Many
people who appear before us are familiar faces.
Many of them have drug problems and little
income and often appear before us because they
have tried to steal money to feed their drug habit.
However, it is sometimes difficult to find an
alternative disposal to a fine, which means that,
further down the road, a means inquiry on the nonpayment of the fine is inevitable. I have been told
several times that we should always impose the
fine, because most people will pay. However, if we
do that, the few who are left might end up going to
prison, which we want to avoid. By widening the
range of powers, we would be able to help some
offenders better and, if less fining took place, there

Phyllis Hands: Yes. As I said, we want
supervised attendance orders to be a sentencing
option in the first instance. We would prefer not to
have to wait for a fine to be imposed—I think that
that is the association’s position.
Margaret Mitchell: During the pilot in Hamilton,
there was frustration about the fact that the court
had to wait until someone defaulted on a fine
before it could impose a supervised attendance
order. The SAO often represents a more
meaningful and effective approach to the problem.
I wanted to clarify that the DCA would welcome
the option to impose an SAO as a first disposal, as
an alternative to a fine.
Cliff Binning: The discussion has moved on,
but we should reflect on the important points that
were made, by Nicola Brown in particular, about
the role of the legal assessor in the court setting.
The Scottish Court Service greatly appreciates the
value of that role. We are determined to ensure
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would be less chance of people finishing up at a
means court and having the alternative placed on
them because no other option is left.

3020

the expanded use of fiscal fines. That clearly has
implications for our system.
Phyllis Hands: The alternative to prosecution
that the bill proposes whereby a person will have
to take action on receipt of a compensation offer
could lead to more delays in the justice system. If
the person is deemed to have accepted the
compensation offer and then, after means inquiry,
the case goes out to warrant or to fine
enforcement officers—if that is what is coming in—
when the system catches up with the person, they
will be able to ask for recall and get the case sent
back to the fiscal and brought back to court. We
could end up with more delays than there are now;
at the moment, if someone is caught after 28 days
and they have not paid, the case is automatically
sent back to the fiscal, who then has to take
further action. That is relatively quick but, if
someone is deemed to have accepted an offer,
the case could spin on for months if not years.

The Convener: So far, we have heard that you
are concerned about the increase in powers for
procurators fiscal—specifically, the increase in the
levels of fines and the powers that they will have
for work orders and compensation offers—and
that you believe that the district courts should have
more sentencing powers and more options. You
are concerned that there might be a dramatic drop
in business. The key issue that the committee
keeps coming back to is that the Executive says
that the theme of the bill is speeding up the
summary justice system to reduce delays and get
speedier outcomes. If the committee agreed with
you that some of the powers that the bill vests in
procurators fiscal should rest with the district
courts—which will certainly bring more offenders
into the system—how would we make the system
more efficient? We return continually to the issue
of how to get speedier justice.

Andrew Lorrain-Smith: On speedier justice,
the last time I sat on the bench, more cases were
continued without plea on the request of the fiscal
than I was given the chance to deal with. If
someone is charged and they plead guilty to the
charge, we deal with it. If they plead not guilty,
there might be requests for adjournments and
those can be decided. If a request for adjournment
is unopposed, it will probably be allowed.

Johan Findlay: The fact that people come to
court and are dealt with by justices who are local
and who understand what they are doing—we get
a lot of training on sentencing and understand a lot
about it—has a much better effect on people than
simply being given a £25 fiscal penalty would
have, because in that situation there is no
accountability and no responsibility is placed on
people not to offend again.

In my previous court, the biggest delay was
caused by the fiscal asking for continuations
without plea, probably because they did not know
or could not prove whether the complaint had
been served against the accused. If the fiscal had
been sure of that by the time the case came to
court, we could have dealt with it to some extent
by issuing a warrant for a non-attender’s
apprehension. However, the district court can do
nothing if the fiscal does not put the case in front
of the bench.

The Convener: So you do not believe that it is
better to have diversions for first offenders.
Johan Findlay: No, I agree with that. There is a
place for fiscal fines, but at present they are
overused and applied to the wrong people. People
commit serious offences but get fiscal fines—we
know that because they do not pay them. There is
a place for fiscal fines for statutory offences such
as having bald tyres. Many road traffic offences
can comfortably and easily be dealt with through
fiscal fines. However, I am concerned greatly
about the use of fiscal fines for common-law
offences.

The Convener: I want to put this point to the bill
team. It struck me, on reading the main provisions
in the bill, that we will not achieve greater
efficiency until we also address the position of the
Crown. At some point, we will hear from the Crown
Office and Procurator Fiscal Service about its
ability to deliver greater efficiency. In my opinion, it
is fundamental to the efficacy of the bill that we
consider whether the Crown is in a position to
deliver speedier justice. A lot of responsibility will
rest on the Crown. What discussion have you had
on such points? Continuations, for whatever
reason, must be coming up regularly.

Nicola Brown: I do not think that we should
ignore the principle that justice should not only be
done but be seen to be done. The victims of crime
have not been mentioned but, in the past few
years, our system has made great strides by
investing resources in victim support throughout
sheriff courts and by setting up the sister
organisation of the Crown Office and Procurator
Fiscal Service, the victim information and advice
service. That has all been done to give victims
greater access to the reasons why things are
being done and why the prosecution has
proceeded in the way that it has. There is concern
that that transparency will be eroded by allowing

Noel Rehfisch: That is certainly something that
we discussed during the previous evidence
session and we undertook to get back to the
committee on it. Without going into detail about
what is in the response that we sent to you, which
is among your papers today, I point out that we

147


475

3021

10 MAY 2006

have tried to set out the programme of work that is
under way to ensure that, alongside the legislative
provisions that will play their individual parts in
ensuring that cases go through certain aspects of
the process and bits of the system as quickly as
possible, there is an underpinning strategy to
make sure that everyone is ready to deliver when
the legislation comes into force. Much of that work
will need to be done by all the stakeholders to
ensure
that
everybody
has
a
shared
understanding of the trajectory of a case, for
example, and is working together to get the cases
through the system as quickly as possible.

position with our software provider. That is a
shame for justices and for accused persons whose
cases are delayed for an inordinate amount of
time in order that DVLA printouts can be
produced. I would welcome any transitional
arrangements that could be made to ensure that
we are supported in those areas.
The Convener: Why can you not get printouts
from the DVLA?
Nicola Brown: The DVLA refused to send the
information over a certain type of link that we use
because of doubts about the security of that link.
The issue has been on-going for 10 years.
Following meetings at the DVLA, it finally agreed
in February to exchange information via the
connection that we want. However, we cannot get
the enhancement in place because local
authorities will not finance extraordinary projects
for district courts in view of the fact that they will
no longer have responsibility for the courts. That is
the difficulty that we face. If the situation drags on
for any length of time, the district courts will be in
difficulty.

Reference has been made, in that regard, to the
work of the system model project under the
auspices of the National Criminal Justice Board. I
do not want to read out large bits of the
Executive’s letter, but I hope that it helps to paint
some of the picture of the other side of the agenda
that is going forward in parallel with the legislative
changes that ministers feel are necessary.
The Convener: The next topic is the proposals
for court unification.
Johan Findlay: We are a bit concerned about
the length of time that it appears that unification
will take. Everything will be difficult until everybody
is part of the same system. We hope that the
process will speed up once the problems with the
first group of courts that are unified have been
ironed out. It is the first time that I have seen the
schedules, and 2014 seems a long time away.

The Convener: Perhaps the bill team can at
some point—perhaps not today—get back to us
on that. What is the intention here? Is the software
that is used in the Scottish Court Service to be
extended to the district courts?
Cliff Binning: I can clarify that. We have been
in discussions with the information technology
provider to the district courts. The matter is on our
agenda and is in hand, and we will take it forward
as a matter of urgency. It is intended that all courts
will operate within the infrastructure that currently
serves the sheriff courts. We are upgrading that
system, which will be rolled out to all sheriff courts
around the end of 2006. Nicola Brown’s points are
well made and we will continue to deal with such
issues as a matter of urgency.

Nicola Brown: There are practical issues and
difficulties that will arise for district courts between
now and unification. District courts have embraced
the electronic exchange of information on cases.
We update them electronically and give the results
to the police and the Scottish Criminal Record
Office through a software package that is used in
every district court in Scotland except the district
court in Glasgow, which has its own system. The
software provider spoke to me last week and said
that it was not going to continue to support district
courts beyond 2008. That means that we will not
be electronically compliant in accordance with the
Executive’s wishes. There must be some
transitional arrangements to allow such practical
issues to be addressed, instead of some areas
waiting an inordinate amount of time for
unification.

11:00
Stewart Stevenson: I raise a different and
perhaps slightly contentious issue. The bill could
lead to a situation in which there were no JP
courts. Under section 46(5), the Scottish ministers
would have regard to matters such as the capacity
of sheriff courts when determining whether a JP
court was necessary. Is the District Courts
Association concerned that one outcome of the bill
might be fewer lay courts in Scotland than we
currently have or fewer such courts than it thinks
are justified?

The delay in summary justice at district courts,
which is one of the main subjects of criticism, is
attributable to the fact that we cannot get Driver
and
Vehicle
Licensing
Agency
printouts
electronically although we deal with a large
number of road traffic cases. That was pointed out
to Sheriff McInnes. In February, the DVLA agreed
for the first time to send that information to district
courts, which is a huge stride forward, but we are
not in a position to implement that because of the
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Rodger Neilson: We are concerned about that.
The principle behind lay justice is that it is local
justice that involves the community. The reasons
for having the current number of lay courts will
probably continue to apply. If the new JP courts
are to be local, we cannot close many down

148

3023

10 MAY 2006

without losing that. For example, when cases in
north-east Scotland were sent to one court, what
could have been a 15-mile trip for the accused and
witnesses became a 60-mile trip by public
transport. Such factors must be considered if there
are plans to close down courts.

3024

district of its own. At some point, Midlothian might
lose its court and be subsumed into Edinburgh. I
am not advocating that; I see it as a danger.
I could write a thesis on how to deal with
misdemeanours in Pilton, but I am not part of the
Pilton community. That is important. I understand
the issues that might be involved, but I am not
going to be walking through Pilton after making
decisions affecting the community. Similarly, the
justices from Pilton are not going to be walking
through Gorebridge, Pathhead or Dalkeith.

There might be good reasons to consider the
future of one or two courts, but by and large it is
vital that we retain local courts. If we are to do that
there should be at least one JP court per sheriff
court area, if not more in areas where the
geography is such that that is necessary.

The Convener: I think that we should ask the
member for Edinburgh South for his view.

Andrew Lorrain-Smith: I have a rural
background and I feel strongly about the matter. It
is often thought that cases of a similar nature can
be adequately dealt with by a justice who has
experience of such offences, which is true to an
extent. However, it is important that a justice deals
with cases in his area, because he knows what
issues are important to the community—he knows
what type of behaviour is getting up people’s
noses locally. He will return to the community and
hold up his head, having dealt with the issues. He
is known to be the local justice.

Mike Pringle: There is concern that the bill
gives ministers the powers effectively to abolish
JP courts across Scotland. One of the issues that
has been raised relates to areas such as Duns,
which is a small community. If the justice deals
firmly with certain people, there might be
repercussions because everybody knows that he
is the justice; in some parts of the country, justices
might not want to sit in their local community.
What do the witnesses think about that?
On the issue of the powers of JP courts, it was
suggested that many cases that are currently
handled by the sheriff court—particularly a huge
range of car offences—could be dealt with in the
district courts if the disposals that are available to
them were increased and they were able to
disqualify immediately. There is an argument for
many cases being dealt with by the district courts.

I have dealt with matters in my community and
the issue of dealing with someone who you know
arises infrequently; it is not really a problem. It is
important to be responsible for justice in the area
and to know what the community regards as
important.
The Convener: I will play devil’s advocate. In
my experience, the public often seek a more
extreme outcome, so I am a little concerned that
you say that you respond to what the community
wants. That is one of the concerns that McInnes
had, particularly in relation to the consistency of
decisions. Surely, the decision that is made must
be made without regard to what the community
thinks. The concern must be the fairness of the
decision in relation to the nature of the crime that
has been committed.

We have discussed the lack of confidence in the
ability of justices to deal adequately with
disposals. I know that some justices fine people
£150 for not having a television licence but, when I
was a justice, I could never fine such people any
more than £20. That demonstrates that there is a
difference between how different justices deal with
issues.
I understand that most places used to have a
three-justice bench but that, now, most benches
have only one justice on them. Perhaps having
three on a bench would give the Scottish Court
Service and the procurators fiscal more
confidence in the justices’ abilities to make
adequate decisions. Perhaps someone would like
to talk about that proposal and address the other
issues that were raised.

Andrew Lorrain-Smith: There is validity in what
you say. I need to be more precise.
If your community is particularly worried about a
certain issue, a local justice has a duty to reflect
that. That is different from being told by your
community that people want a certain outcome or
that, because a certain family is involved, the
outcome must be a tough one. I am not saying
that at all. Obviously, a justice will have to make
up their own mind about what decision to make
but, if a community is worried sick about
something, the local justice ought to know about
that and ought to respond to it. Given the situation
that I am in, the issue is a particularly poignant
one. Midlothian is not a sheriff court district.
Midlothian used to contain Edinburgh, but
Edinburgh got a bit above itself and has become a

Stewart Stevenson: I want to give Andrew
Lorrain-Smith the opportunity to clarify the context
in which he made some of his comments. I invite
him to agree that one of the key skills that
someone who sits on a bench of any character is
likely to have to exercise is to remember which hat
they are wearing. Unless the person who is sitting
on the bench is capable of making their decisions
wholly objectively and being able to account for
those decisions wholly on objective criteria, the
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decisions may well be open to challenge.
Therefore, it is important that, when a justice
comes into the court to sit on the bench, they
leave behind at the court door their other authority
and knowledge because that knowledge is not
knowledge that, in a legal sense, they have when
they sit on the bench. It would be useful if Andrew
Lorrain-Smith were able to confirm that he agrees.
In a sense, it is the same when we sit as members
of the committee: we may know things as
individuals that we cannot legally know as
members of the committee. There is a distinction.
One of the key skills that a magistrate of any kind
needs is the ability, when sitting on the bench, to
separate the different parts of their life. I hope that
nothing that Andrew Lorrain-Smith has said
suggests otherwise. It would be useful to have that
clarification or, if I am wrong, for him to tell me that
I am wrong.

understand that it will consider the outcome that is
required in a particular case to determine at what
level in the system the case should be tried or
what sort of intervention should be applied.
Therefore, it would be less a matter of asking
which court a case should go to and more a matter
of asking what outcome was being sought in the
case. However, I do not want to say anything
further on a matter on which I am not an expert.
The Convener: The Crown Office should be
able to tell us what it is doing on that. The
information was disclosed to us when we
considered the Bonomy bill, when it moved 22 per
cent of business down and then adjusted the
marking policy so that, broadly, that percentage of
cases moved from the High Court to the sheriff
court. I would expect the Crown Office to be able
to give us similar information and to tell us whether
it has the same idea in mind.

Noel Rehfisch: I do not want to interrupt the
flow, but I will quickly provide a couple of factual
points that are useful to the discussion.

11:15
Noel Rehfisch: I am not aware of exactly what
the Crown Office’s marking work to date has
involved. It has certainly looked at cases being
pushed out to alternatives to prosecution. We can
look into that.

On the programme for the phased court
unification, to date it has been decided to unify the
Lothian and Borders courts in the financial year
2007-08, followed by the courts in Grampian and
the Highlands and Islands. Ministers have taken
no further decisions on that so far.

Graham Coe: Mike Pringle mentioned the idea
of a three-justice bench. That was the opportunity
that I was waiting for. It is perhaps not fully
realised that about 25 per cent of district courts sit
with a three-justice bench. It is one of the areas in
which the District Courts Association has kept its
options open, recognising that both the singlejustice bench and the three-justice bench have
advantages. Each has grown out of a set of
situations in a local community, and the supporters
of each back their system strongly. I come from a
three-justice bench, and all my justices hope that
the opportunity to have that will continue. There
are, of course, implications for training and—as
you perhaps suggested—for credibility and
acceptability in the community.

Mr Pringle mentioned the possibility of extending
the power of JPs to disqualify somebody from
driving in cases other than totting-up cases. That
was mentioned in the policy memorandum to the
bill and, in our follow-up letter to you, we have set
out a little more clearly the fact that we are
considering that. However, it requires amendment
of reserved Westminster legislation, so we would
need to negotiate with our Whitehall counterparts
a section 104 order under the Scotland Act 1998
to achieve it.
The last time that we gave evidence, my
colleagues from the Crown Office explained that,
under the renewed marking policy, it was very
much our intention not to deprive the district courts
of business. In fact, the new way in which cases
would be considered and marked, as well as other
steps that we are taking—such as considering
extending the disqualification powers—might lead
to an invigoration of the business at that level. We
hope that that provides the reassurance that the
agenda to ensure that the district courts are
properly used for the appropriate level of cases is
genuine.

Section 50(2) allows ministers to constitute a JP
court with one justice only. In effect, that would
remove the choice from a local area. I would
encourage the continuation of choice. If justices in
a local area feel that they can best serve the
people of their area and deliver justice there
effectively and efficiently, they should be allowed
to continue to do so with a three-justice bench.
The Convener: How is it decided whether to run
a three-justice bench?

The Convener: Does that mean that it might be
decided to move some business from the sheriff
courts to the district courts?

Graham Coe: It is a matter of custom and use.
The Convener: So, there is no special category
of cases.

Noel Rehfisch: I am not an expert on the
marking exercises that the Crown Office has
carried out or the review of its marking policy, but I
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Graham Coe: No. However, a three-justice
bench is particularly useful in a trial. There are
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other occasions when a single justice can—and,
obviously, in many other parts of Scotland does—
deal with the matter effectively.

3028

Justices temper street justice to an acceptable
disposal. That is very important and I do not think
that there have been any cases in which justices
have gone mad and done exactly what the local
community wanted. We are accountable to
ourselves as well as to the appeal court.

The Convener: Do you support the idea that
guidance should be issued on the use of a threejustice bench?

I think that across the DCA we would support
other driving disqualifications. That would be a
very sensible use of our time.

Graham Coe: All that I seek is a continuation of
the opportunity to make a choice locally.
The Convener: One of the criticisms in the
McInnes report concerns the consistency of
decision making. I wonder whether it might be
helpful to make it clear to everyone in which
circumstances a three-justice bench would be
used rather than a single-justice bench.

I sit on a treble bench and am a great supporter
of the treble bench. Historically, the justice of the
peace has always sat on the treble bench; it was
the burgh magistrate who sat on a single bench.
That was how things evolved in the reorganisation
of 1975. I would like the flexibility of the treble
bench to remain.

Mike Pringle: In my experience in Edinburgh,
every case that comes in front of the district court
is heard by one justice. In Duns, there is always a
three-justice bench because that is what happens
there. We are not talking about different types of
cases; it is just that only one justice is used in
Edinburgh. I do not know whether one justice is
used in Dundee.

The Convener: In which area are you?
Johan Findlay: Dumfries. The whole of
Dumfries and Galloway uses treble benches,
which helps with consistency. I have no objections
to sitting singly for means courts, pleading courts
and lots of other things, but for a trial it is
especially important that there is a treble bench.

We will perhaps get on to training and all that
stuff in more detail later but, as a justice in
Edinburgh, I sat only eight or nine times a year.
One of the criticisms that has been made is that
justices do not sit often enough to get the
experience. That is what we have heard in the
evidence from West Lothian. If Edinburgh moved
to a three-justice bench system, that would
immediately mean that a justice in Edinburgh
would sit not eight times, but 24 times a year. It is
a question of getting consistency in decision
making. When three judges are on the bench, one
might want to impose a fine of £200, the second a
fine of £50 and the third a fine of £150. After
discussion, a compromise would be reached. I
never sat on a bench of three, but I presume that
that is how it would work.

The Scottish lay justice is the only lay judge in
Britain who has power of verdict and sentence.
That is a very onerous power. No lay judge in
England can decide verdict and sentence.
Mrs Mulligan: We will discuss appointments
later but I want to ask about the suggestion that
there should be three people to a bench. Would
you be able to fulfil your obligations? As Mike
Pringle said, the amount of time that people are
called to sit could be trebled. What effect would
that have on JPs’ time and on their willingness to
give their time?
Johan Findlay: I have been a justice for 20
years. Before the most recent reorganisation,
there were four areas in Dumfries and Galloway.
Dumfries took particular care to have the right
number of justices to give three at a time a sitting
of once a month. That was how it worked but the
system has since been dropped because we have
amalgamated with a much bigger area where they
have far too many justices. You have to be careful
to have the right number of justices to match the
sittings—whether you are sitting as a single bench
or a treble bench.

Having three judges might well give more
confidence to everybody concerned: the justices
would sit more often and get more experience;
people coming before a three-justice bench would
realise that three people were deciding on the
case; and so on. If the bill says that we could end
up with one-justice benches across Scotland, I
think that that would be a retrograde step in areas
where there have been three-justice benches. I
would be thinking about moving towards threejustice benches across Scotland.

Mrs Mulligan: Is recruitment a problem in some
areas? If so, would requiring more justices cause
problems?

Johan Findlay: There were a number of points
in Mr Pringle’s earlier comments.

Johan Findlay: I have no experience of an area
with a recruitment problem, but Nicola Brown
might know more.

Andrew Lorrain-Smith spoke about a local
justice knowing the area. It is about understanding
how serious an issue is locally; it is not about
handing down a sentence because some people
think a person should be hanged or whatever.

Nicola Brown: There are vast recruitment
problems in city courts.
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Marlyn Glen: Has the system developed
differently in city areas and rural areas?

Mike Pringle: I ask Richard Wilkins for
information. I have experience of sitting as a
justice in Edinburgh eight or nine times a year.
Was the figure that you gave for three-person
benches based on justices continuing to sit for the
same number of times as they sit at present?
Unlike Dundee, Edinburgh had no problem with
recruitment when I was a justice. We always had a
long waiting list of people who wanted to sit on the
bench. It would be interesting to flesh out the
figure of 1,400. Will everyone sit the same number
of times? In some places, the number of JPs could
increase.

Nicola Brown: For a number of reasons, the
DCA supports the status quo—that is, the option
of having either three judges on a bench or a
single judge on a bench. However, recruitment is a
problem. As I have said, I am the manager at
Dundee. We have only 11 bench-serving justices
and we sit every day. People therefore sit once a
fortnight. Most city justices work full time and it is
difficult for them to get time off work to attend court
for such duties. We have been lucky with our
justices because their employers have been very
understanding. However, recruitment is difficult. If
we moved to having treble benches, I do not think
that we could continue to deal with business as we
do at present. Different areas have different
needs.

Richard Wilkins: That would be the figure if
every JP in each area sat for the same average
number of sittings as at present. The average
throughout the country is about 12 sittings a year,
although it varies between local authority areas. If
the average number of sittings per JP remained
the same, that is how the stats would pan out.
However, if the number of sittings per JP were
increased, fewer JPs would be needed.

The Convener: The point is critical, so I will
continue the discussion. Richard Wilkins has a
comment from the Executive’s point of view.
Richard Wilkins: I have a brief point of fact.
When discussing one-person benches in
comparison with three-person benches, we
examined the figures as best we could. About a
quarter of the courts have three-person benches
but, as has been said, most of those courts are in
rural areas, so they deal with a bit less than a
quarter of the business.

The Convener: We need to thrash that out. You
say that the average number of sittings throughout
Scotland is 12 per year. Notwithstanding the
problems, about which I will return to Nicola
Brown, that number is particularly low—it is one
sitting a month. Is the Executive concerned about
that? Do we not want people in any profession or
job to make decisions more regularly, so that they
gain the required level of expertise, or am I looking
at the matter in the wrong way?

We tried to assess how many JPs might be
needed for all one-person benches or all threeperson benches. The best estimate, which is not
completely right, if that if JPs all sat for the same
number of days as at the moment, the figures
would change from about 610 JPs sitting on the
bench to about 480 to 490 for all one-person
benches or about 1,450 for all three-person
benches. The establishment of three-person
benches would have serious recruitment
repercussions. That might not be unmanageable,
but it would definitely be an issue, particularly in
urban areas.

Richard Wilkins: That is an issue. A balance
must be found between ensuring that we can
recruit and retain enough people, so that the
burden is not too significant, and ensuring that
people sit often enough to be experienced. In
England, the equivalent minimum requirement is
26 sittings a year, which is significantly higher than
the current average in Scotland.
As you will know from examining the bill, it will
allow the sheriff principal to determine from the
amount of court business how many sittings JPs
might need to do, in order to impose a minimum
sitting requirement that will ensure that JPs who sit
on the bench receive a minimum level of
experience each year. In practice, we cannot
expect a minimum amount to be set that is higher
than the average that is decided by the amount of
business—it depends on the level of court
business.

Mr McFee: I am more concerned now than I
was when the matter was first raised. I am forming
the clear impression from those who sit on threeperson benches—and perhaps from those who do
not—that a three-person bench is more desirable,
particularly in a trial. However, some areas could
not have three-person benches because we do
not have the people. The inconsistency that was
highlighted in the McInnes report may be a valid
criticism, even if we adopt the system under the
bill of predominantly or exclusively one-person
benches. I need that to be thrashed out. Are the
advocates of three-person benches saying that
such benches reach better decisions—yes or no?

Although in the long term we would like the
overall amount of sitting to increase so that JPs
can gain more experience, there are limitations.
The first is to do with the amount of court
business—that relates to our earlier discussion.
Secondly, areas where the average is
substantially more than 12 sittings a year and
sitting levels are close to levels in England might

The Convener: We will get a snapshot of that.
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well hit problems to do with recruitment,
particularly of people who are in employment—
some areas have already hit such problems. That
is a concern and we must strike a balance that
takes account of issues to do with court workload
and recruitment, particularly of people who have
jobs.

more than they do. We can learn about our
different approaches more easily if we sit on a
three-person bench, which will lead to more
consistent sentencing, albeit that consistency is
regarded differently by people outside the system,
because only the bench knows all the factors that
it has taken into consideration in reaching a
verdict.

11:30
The Convener: Is it better or more desirable to
have a three-justice bench?

The three-justice bench is the standard in
England and Wales and has much going for it, but
the best approach would be to keep some
flexibility, so that a single-justice bench can
operate when that is desirable.

Johan Findlay: It is difficult to say whether that
approach is better or more desirable. In Dumfries
we think that the three-justice bench is the right
approach, particularly in trials, because three
people listen to the evidence—remember that we
are lay people—and someone might pick up on
something that the others did not notice. Obviously
that cannot happen when there is a single-justice
bench. I do not know whether single-justice bench
decisions attract more appeals than do threejustice bench decisions—perhaps there is
research on the matter. The three-justice bench
offers a more consistent basis for sentencing,
because we work with different justices every time
we sit.

Stewart Stevenson: Can the bill team explain
the basis on which the number of JPs required
was calculated? The figure that was given for a
universal single-justice bench system seems to be
simply a third of the figure for the triple-justice
bench approach.
Richard Wilkins: Yes.
Stewart Stevenson: Right. I was particularly
struck by Johan Findlay’s point that, although she
strongly advocates a triple-justice bench for trials,
she nonetheless thinks that that is entirely
unnecessary in many other instances. Therefore, I
suspect that we should not be unduly influenced
by the figure that 1,400-odd JPs would be required
at the end of the day. Will you clarify the issue?

Andrew Lorrain-Smith: When I was appointed
as a justice, I wanted to sit on a three-justice
bench, but as I became more experienced I
became happier with the single-justice bench,
which is the status quo in Midlothian—we get used
to the way in which we work.

Richard Wilkins: If we had a system in which
three justices were used for trials only and one
justice was used for means inquiry courts and
other business, the figure would certainly be
significantly less than 1,400, although I have no
idea how much less, because I did not do the
calculations on that basis.

May I make a different point?
The Convener: We can come back to you, but I
want to pursue the desirability of having a threejustice bench. We have acknowledged that
Graham Coe’s position is that the three-justice
bench should be an option, but it is important that
we hear other views.

Mike Pringle: I agree with Stewart Stevenson.
In my experience, a justice of the peace conducts
a relatively small number of trials in relation to all
the other business that they do. I, too, was struck
by Johan Findlay’s comment. We should consider
seriously how we adjust when justices sit. I do not
know what Nicola Brown would say about this, but
perhaps the people in Dundee could sit as a triplejustice bench only when they did trials and singly
the rest of the time. I do not know how more
people can be recruited in Dundee—there is a
clear difference between Edinburgh and Dundee
in that respect. As Rodger Neilson said, there are
never fewer than three magistrates sitting on a
bench in England and most, if not all, of them are
lay people. Perhaps we need to look at something
in between. What are your comments on that?

Rodger Neilson: I usually sit on a three-justice
bench, but I have sat on my own and I feel quite
comfortable doing so, so I have experienced both
approaches. I do not think that a verdict that I
reach when I sit on my own is any worse than a
verdict that I reach as part of a three-justice
bench. If the training is adequate, we should be
able to take the decisions.
When some of us met the Judicial Studies
Committee to discuss future training, it was
interesting that two or three times during the
course of a two-hour discussion I thought, “Yes,
but that would be easier if there was a threeperson bench.” There can be instances in which
knowing a colleague’s thinking can temper one’s
verdict. For example, a colleague in Peterhead
always wants to impose more fines than I do—and
I suspect that other colleagues think that I fine

Nicola Brown: Practical difficulties with
recruitment arise in places other than Dundee. For
example, information has been given to the
Scottish Executive about difficulties in West
Lothian. The issue is not only about recruiting; it is
about retaining people throughout the training to
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become a JP. When people realise the onerous
number of sittings and other issues, they
sometimes take the responsible view that they do
not want to waste our time any further and so
rightly drop out of the training.

need to have three days of training a year, which
is totally inadequate.
I take Nicola Brown’s point about someone who
gives up halfway through their training. That is
better than their worrying whether they can
complete the training or ending up being a not
very good justice.

We are getting a bit confused on the issue. A
three-justice bench does not necessarily mean a
better decision. The McInnes report raised
concerns about consistency, but that was in
respect of justices in rural areas in which large
numbers of justices have been recruited but do not
sit very often because of a lack of court business.
That was libelled as the reason for inconsistency,
which is a fair comment. The McInnes report did
not suggest that a three-justice bench reaches a
better decision than a single-justice bench; it
suggested that the number of sittings that justices
do is a material factor in consistency.

However, the training provisions in the bill are
just not good enough. I do not think that three
days’ training is all that justices get at present.
Although I do not know about elsewhere, I know
that in Edinburgh, when I first sat on the bench, I
had to sit with another justice and observe him
around eight or nine times before I was let loose
on my own. During that period, I had several
different types of training.
The other area that concerns me greatly is the
idea that we will simply offer every existing justice
of the peace a new five-year contract. West
Lothian’s view was that that would be a complete
disaster because a substantial number of justices
are signing justices. I do not know whether Bruce
McFee ever wanted to sit on the bench, but in
Edinburgh several justices who were appointed
said, “No, I don’t want to sit on the bench. That’s
not for me. I am happy to sign documents and be
a justice of the peace but I do not want to sit on
the bench.” If we are to offer people a five-year
contract just because they happen to be a justice,
we have to consider who they are, and some sort
of conditions will have to be set.

The Convener: We have almost moved on to
the final part of the discussion, which is about
recruitment, training and standards. It has been
helpful to get a view on the issue of single-justice
panels versus triple-justice panels, but we have
heard enough about that issue and we need to
think about what you have said.
I want to move to the final topic for discussion
today, which is on training issues. Nicola Brown
mentioned the number of sittings. What are the
witnesses’ views on having a minimum number of
sittings, as an alternative way of maintaining
standards?
Phyllis Hands: Justices should definitely have a
minimum number of sittings. One sitting a month is
probably not quite enough, but that is often all the
time that people can get off work. For example, we
have teachers who are allowed only one day a
month away from school. If we do not ensure that
people know what they are signing up to at the
start, the drop-out rate will be high. If we are left
with a core number of people who are available all
the time, that will not be lay justice, because they
will be like sheriffs who sit in court every day.
When we recruit, we must ensure that people are
aware of what they are signing up to and that they
can fulfil the commitment.

Mr McFee: I was an ex-officio justice, and such
justices never sit on the bench. My understanding
is that the bill does away with that position so the
issue will not arise.
Richard Wilkins: It might be helpful to consider
three different categories of justices, rather than
two, if that would be any use. There are justices
on the supplemental list who have very limited
signing functions; those include the ex-officio
justices. The bill will do away with that category of
justice altogether.
There are also full justices who sit actively on
the court rota. Then there are a reasonably large
number of people—about 800 or 900—who are
classed as full justices but who do not actively sit
on the bench. The issue here is about finding
safeguards for that category of justices. It is not
about ex-officio justices and signing justices; it is
about full justices.

Kay Polson: I whole-heartedly agree that there
should be a minimum number of sittings. In my
area, the justices like to sit more frequently. We
consulted them all about how frequently they
thought they needed to sit to feel confident on the
bench and they agreed that they require a
minimum of once a month. If a justice sits less
frequently, training becomes even more important.
If a justice sits more regularly, they are constantly
facing the issues and getting experience.

The Convener: Do the witnesses believe that
elected local councillors should be taken
completely out of the picture? We have already
removed them from the bench but some of them
have signing duties. Do the witnesses agree with
that?

Mike Pringle: I am certainly interested to hear
what the justices think about the two points I am
concerned about. The bill says that justices only
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Mike Pringle: Local councillors are not allowed
to sit on the bench as a justice because of human
rights legislation. A case was taken—I do not
know whether it went through the High Court of
Justiciary—and now local councillors are not
allowed to sit on the bench, although they can still
sign.

3036

Mr McFee: The concept of introducing a fiveyear reappointment rule throughout the system is
an interesting one, which I might come back to.
On a practical level—you do not need to name
names or places—if it becomes clear over the
course of a few years that a particular justice is not
up to the job, is there not a way now in which you
can shuffle them sideways into retirement so that
they never sit on the bench again? Is that the
practice?

The Convener: That is right, but with court
unification, those contradictions will not arise. I just
wondered whether there was a view about it. Local
council members are in tune with their
communities; they sign divorce papers and that
sort of thing. Should we get rid of that too?

Phyllis Hands: It is for the local committees to
deal with their own justices. The committees are
responsible for the rota, so the basic answer is
that they would not put such a justice on the rota
or, if the justice was on the rota, they would deal
with means court work more than anything else.

Rodger Neilson: The system is a bit unwieldy,
given the vast number of justices of the peace. It is
difficult to keep track of them, particularly if they
have passed on and are no longer available. Lists
of justices appear and it is very difficult to keep
those lists up to date. The system that is being
proposed is far better because it does away with
that vast number of signing justices. I am
comfortable with the idea that councillors have
signing duties, albeit that signing documents that
have judicial significance would still be restricted
to the bench-sitting justices.

Mr McFee: So the answer is yes.
Phyllis Hands: The answer is yes—sort of.
Mr McFee: That is fine. That is a practical
solution.
The Convener: So you do not think that the
case has been made for the five-year
appointment. Is anyone opposed to the idea of the
minimum number of sittings being 12 in a year?

11:45
The Convener: The DCA’s submission makes it
clear that the association is opposed to the idea of
justices being reappointed every five years. I ask
Phyllis Hands to put the association’s concerns on
the record.

Witnesses: No.
The Convener: Mike Pringle has expressed the
view that three days’ training is not enough. Do
you have a view on that?
Phyllis Hands: We definitely agree. We made
the point in earlier discussions that it might be
advisable to have three days’ training followed by
a period when the justice would go out and do
their own investigation in a sitting court and gather
their own information about the role that they are
expected to play. They would then come back for
a further two days’ training before they were—

Phyllis Hands: The bill introduces all kinds of
ways to remove a justice. If a justice is not up to
scratch we should not have to wait five years to
remove them. If it is known that appointment is for
only a limited period of time, such as five years, a
justice might be allowed to sit until the end of the
term, rather than action being taken immediately.
If appointment is for life, action would have to be
taken—it would be summary action, like the justice
that we are meant to be dispensing.

Mike Pringle: Let loose.
Richard Wilkins: I broadly agree with Phyllis
Hands. I do not think that the figure of three days
appears anywhere in the bill, although you may
have heard it being mentioned. There is a power
for the Lord President to prescribe whatever
training they consider to be necessary, which is
one of the reasons why the Judicial Studies
Committee is currently discussing with the District
Courts Association various issues to do with
training. I expect that the views of JPs will figure
strongly in whatever guidance comes out on the
issue. The figure of three days does not appear in
the bill, but there is a power for the Lord President
to set a minimum requirement and a scheme of
training for induction.

Andrew Lorrain-Smith: I support that. The
case for the five-year appointment has not really
been made, unless it is the Executive’s intention to
appoint all members of the judiciary for five years.
If that is the case, the proposal needs to be
debated and the Executive should give its reasons
for it. I do not see why justices should be placed in
that position.
Johan Findlay: Stipendiary magistrates have
grave concerns about the proposal—it would not
be a good career move to become a stipendiary
magistrate if the appointment was for only five
years.

The Convener: What expenses do JPs get for
doing their duties? How does the system work?
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Phyllis Hands: They get mileage for their cars
and they get something like £6.35 for more than
four hours and £13 for more than seven hours.
They do not get paid very much.

Andrew Lorrain-Smith: Yes, in the short term.
In Midlothian, we had to ask some justices to
stand down because they were not sitting often
enough.

The Convener: If they are employed, does the
employer in most cases pay their salary per day
they get off?

Mr McFee: Do they want to come to Dundee?
[Laughter.]
Andrew Lorrain-Smith: There were some who
were happy to stand down. If we changed to a
three-person bench, that would multiply our
sederunts by three in the short term.

Phyllis Hands: I think that the figure is up to
£72 per day to replace any salary that they lose.
Johan Findlay: In the 20 years during which I
have sat as a justice, I have never been paid
anything for my time. I get petrol money, but I
have never been offered any other remuneration. I
think that a lot of justices do it only for the mileage,
and I know that if people have to take a day off
work their expenses will be reimbursed in some
way or other.

Mr McFee: In certain circumstances.
Andrew Lorrain-Smith: The arithmetic gives
you the answer. In the long term, it is a matter of
matching the court rota to the number of justices
or the number of justices to the court business.
Johan Findlay: I know that you were kind
enough to accept my suggestion of having a treble
bench for trials, but in some areas, including mine,
that would be difficult to achieve.

Andrew Lorrain-Smith: Likewise, I have never
been paid anything. On the minimum number of
sitting days a year, I should point out that, in the
time that I have been a justice, I have sat as
infrequently as once every six months, which was
a nightmare, and as frequently as fortnightly.
When I had sat fortnightly a few times, I really felt
that I was in gear with the thing. It makes a huge
difference, and there is no getting away from the
fact that the best training is sitting.

The Convener: We have not accepted anything.
Johan Findlay: I meant that you seemed
supportive of my suggestion.
We sit once a week, as is common in many
district courts, and we deal with every kind of case
on that day, including pleading diets and trials. I
have sat when we have had five trials down for
that day, all of which have gone off. If we had a
three-person bench for trials, we would have done
no business at all that day, so it might not prove
possible, from a practical point of view, to have
three justices for trials.

There are some rural courts where it would be
difficult to achieve 12 sittings, but that could be
dealt with adequately if there were more training
for people who were sitting less frequently, which
is what I would prefer. We must consider the effect
on witnesses and victims of having to move
considerably out of their protection zone to
another court area. It should also be said that
quite a lot of people who go to court are innocent,
and it is a bad thing for them if they have to go a
long distance, so I urge members not to be too
prescriptive about the proposed minimum of 12
days, because there will be situations where it is
difficult to achieve.

Graham Coe: I would like to link the threejustice bench to training and to what happens in
England. In England, the basic training is to be a
winger, and there is separate training for the
person who is to chair the bench. There has been
something similar in my area in relation to a threejustice bench. For the first year after induction
training is complete, justices sit only as supporting
justices. I feel that linking the three-justice bench
with the training is a useful way of ensuring that
experience on the bench can be built up. It does
not involve simply sitting at the back and watching;
those trainees are part of the system itself.

The Convener: I note what you say about
things not being the same in every case. If we are
about raising standards and challenging the
perception of inconsistency, we would have to
have some training related to a minimum number
of sittings. I agree with Andrew Lorrain-Smith that
the best training is probably sitting, but whether
that can be aggregated over a long period or
whether slightly more training should be factored
in if it cannot be achieved is a matter that the
committee must consider.

The Convener: We have talked about the
appointment and training of JPs, but we have not
covered the appraisal of JPs, although one view
on it was expressed. Do you have any comments
to make on appraisal?
Graham Coe: We note that the appraisal of JPs
will be undertaken by JPs, to ensure judicial
independence. I certainly see a role for the legal
adviser in the appraisal of JPs, and the people
who train the justices must have something to say
about their readiness for appraisal. I always think
of appraisal as being derived from and linked with

Mr McFee: Would that, in essence, be one of
the arguments for a three-person bench in certain
circumstances, so that justices can keep up their
level of involvement?
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the training cycle, rather than a tool that the
organisation can use to get rid of someone.

3040

one is to do with the inadequate performance of
the function of a JP, which might involve the
consideration of appraisal issues. The sheriff
principal can also consider other grounds that they
think are relevant. We do not envisage an appeals
process in the reappointment of JPs. We envisage
reappointments being made after the sheriff
principal has made a decision on the basis of the
facts presented.

Mrs Mulligan: I have a quick question about the
appointment of JPs and the fact that there is no
provision for appeals. Would anyone like to
comment on that?
Phyllis Hands: Appeals against what?
Mrs Mulligan: I understand that there is no right
of appeal for justices who have not been included
on the list of JPs that will be appointed. Is that
right?

There are also five-year appointments for parttime sheriffs, whereby the sheriff principal can
decide against reappointment on any grounds that
they consider relevant, among other criteria. There
is no appeals process there. We do not envisage
an appeals process in the reappointment of JPs at
the end of five years.

Richard Wilkins: Are you talking about those
who are not re-appointed at the end of five years?
Mrs Mulligan: No. I am talking about those who
will be appointed the first time. There is no right of
appeal for those who are already JPs, but who are
not appointed.

12:00
The Convener: Phyllis, can you give the
committee any figures for the number of JPs, by
court and number of sittings?

Richard Wilkins: That could become more of
an issue. As the bill is framed, supplemental list
JPs will not be offered reappointment, but full JPs
will be offered reappointment; it is up to them
whether to accept that appointment. We would not
expect there to be any appeals unless a factual
error had been made. If we were to increase the
level of safeguard, so that a larger number of full
justices of the peace were not appointed under the
new system, we would have to consider how the
legislation was phrased and whether the test was
still a specific point of fact. At that point, we might
need to start thinking about appeals. However, if
the test remains a point of fact, we would not
expect there to be a need for an appeals
procedure. That is how the bill is framed currently.

Phyllis Hands: The number of JPs in each
area?
The Convener: Per district court, and an idea of
how often they sit.
Phyllis Hands: I think that that information is in
the statistics that are produced by the Executive. I
do not know how reliable they are.
Richard Wilkins: I have probably got some of
the figures here, but I might e-mail them to Phyllis
first, to check whether they are all right. Between
us, we can certainly provide you with quite a lot of
that information.

Mrs Mulligan: Mike Pringle said that there might
be concerns that some justices would be
appointed inappropriately. If we went down the
road that he suggested and did not appoint them,
would there have to be an appeals process?

The Convener: We would like to see the
finished version. The committee will look into the
treble bench and the minimum number of sittings.
We will want to see how the situation is looking
across Scotland before we take a view on those
issues.

Richard Wilkins: That would depend on the
exact mechanism used. If an objective, factual test
were applied to ensure that a large number of JPs
who do not have experience of sitting on the
bench were not appointed to do so, an appeals
process would not be necessary; however, if a
broader measure to determine which JPs were
appointed were used, we might need to consider
the need for an appeals process. We are not at
the stage of working out the exact phrasing of
legislation and considering what tests and
mechanisms might stem from it, but there is a
potential issue there.

Phyllis Hands: I know that the statistics show a
three-man bench in North Lanarkshire, although
what we actually have is three courts with one
man on each bench.
The Convener: That is why we would like to see
the number of court sittings and the number of
justices.
Phyllis Hands: We would welcome an input by
the legal adviser for the sheriffdom when the
appraisal committee considers appraisal. We
would also welcome a training and appraisal
scheme for the legal advisers. We think that it is
important that, if the justices are being subjected
to that scheme as volunteers, it is only fair that
professionally employed people are subjected to
the same system.

Mrs Mulligan: Will there be an appeals process
for reappointment after five years?
Richard Wilkins: No. A decision on that will be
made by the sheriff principal. Several of the
grounds for reappointment are issues of fact, but
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The Convener: I propose that we finish there,
unless there are any issues that you feel have not
been covered. You make some points in your
written submission that we will not have time to go
through today, but I assure you that we have
noted them and will discuss them with other
witnesses in regard to other important aspects of
the bill.
I hope that you have found this session useful.
We have found it useful to have this discussion
with you, and it will be in the Official Report so that
we can look back at what was said—not to
incriminate anyone. The discussion has taken
longer than two hours, and it will be important for
us to remind ourselves of what has been said. I
thank you for participating and assisting the
committee greatly in its work.
Rodger Neilson: Thank you for inviting the DCA
to give evidence.
The Convener: I also thank the bill team. It has
been really helpful to have you here to clarify
points as we have gone along. Thank you for your
full and extensive letter in reply to many of our
points. I am sure that we will have others to raise,
but you would expect that.
As the discussion has lasted two hours or so,
the committee will welcome a short break.
12:02
Meeting suspended.
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH EXECUTIVE BILL TEAM
Following our participation in the ‘round-table’ discussion session on 10 May, you emailed me
regarding three issues on which the Committee sought further information. We have now been
able to collect that information and I would be grateful if you could bring this letter to the attention of
the Committee.
At the round table session, there was some discussion of the work that the Scottish Court Service
(SCS) is undertaking in relation to planning for court unification and keeping abreast of the
operation of district courts in the lead up to unification. Nicola Brown from the District Courts
Association (DCA) made reference to certain operational difficulties relating to the software
currently used by district courts and the lack of an effective interface with DVLA systems.
Apart from Glasgow (who have developed and maintained their own IT system) and Moray (who
have a paper-based system) district courts across Scotland are supported by the same IT system
and supplier. SCS has been and continues to be in close contact with this supplier and a range of
options is being examined to ensure ongoing support and effective transition during the period of
court unification.
With reference to the issue of electronic availability of DVLA statements, it is understood that the
lack of availability of an electronic DVLA ‘interface’ with district courts is a long-standing issue,
which is not caused by any inefficiency with the current IT system used by the majority of district
courts. The process of unification will have no adverse impact on the development of an electronic
interface between district courts and the DVLA. It is understood that the DVLA are taking forward
their own work to resolve this issue, so that district courts will be able to access DVLA records
electronically in future. No definite timescale has been set for the completion of that work by DVLA
although it is hoped that recent progress will be maintained. The process of court unification will
ensure that, in future, JP Courts will have electronic access to DVLA statements.
We also undertook to provide the Committee, in collaboration with Phyllis Hands from the DCA,
with the available statistics concerning the number of JPs assigned to a particular court and the
number of days that each sat on the bench. The attached table provides the information for each
Justice of the Peace area – unfortunately the information is not available broken down by individual
district courts.
Table follows over page.
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JP Area

No JPs2

Size
bench

Aberdeen City

15

1

17.0

Aberdeenshire

35

1 or 3

9.0

Angus

13

1

5.0

Argyll and Bute

17

1

8.0

Clackmannanshire

8

1

16.0

Comhairle nan Eilean
Siar

3

1

4.0

Dumfries and Galloway

41

3

8.0

Dundee

11

1

24.0

East Ayrshire

21

1

12.0

East Dunbartonshire

11

1

10.0

East Lothian

19

3

10.0

East Renfrewshire

7

1

10.0

Edinburgh

24

1

12.0

Falkirk

5

1

26.0

Fife

15

1

26.0

Glasgow

35

1

32.0

Highland

57

1 or 3

8.5

Inverclyde

17

1

13.0

Midlothian

11

1

6.0

Moray

10

3

11.0

North Ayrshire

26

3

10.0

North Lanarkshire

38

1

15.0

Perth and Kinross

10

1

30.0

2

of

Sittings
year

a

(1) In most cases, the figures for the number of bench-sitting JPs and the number of sittings per
JP per year relate to the year up to October 2004. East Ayrshire, East Dunbartonshire, East
Lothian, East Renfrewshire, Glasgow, Inverclyde, Midlothian and Scottish Borders have all
submitted changes to the 2004 figures during May 2006. These changes have been incorporated
into the table, which represents the most up to date information available.
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Renfrewshire

15

1

12.0

Scottish Borders

22

1 or 3

6.0

South Ayrshire

25

3

12.0

South Lanarkshire

32

1

8.0

Stirling

13

3

12.0

West Dunbartonshire

18

1

7.0

West Lothian

17

1

17.0

Total

591

12.7

Finally members raised the issue of the Crown Office and Procurator Fiscal Service’s (COPFS)
national case marking policy. Interest focused on the effect that the proposals in the Bill, coupled
with the revised marking policy, would have on the distribution of business across the summary
court system. This was raised in the context of concerns aired in evidence over a possible lack of
business for JP courts to deal with in the future.
As you will be aware, the COPFS is developing a revised case marking policy. The detail of the
revised policy will be confidential, for sound public policy reasons, but the broad principles behind it
will be available in a revised version of the prosecution code published by the COPFS.
The COPFS has made it clear that it intends to use the JP court to maximum effect. The aim of the
revised policy will be to maximise the use of alternatives to prosecution in suitable cases while
making effective and appropriate use of the JP and sheriff courts. The policy will centre on
selecting the appropriate option in each case, based on its particular facts and circumstances, and
balancing desired outcomes such as deterrence, restitution and retribution.
It is anticipated that the increased use of alternatives to prosecution will take cases out of the court
system – an indication of the likely level of shift is provided in the Financial Memorandum to the
Bill. This should allow courts to process the remaining cases more quickly. That is one of the key
objectives of the Bill. However the district and JP Courts will continue to play a significant role in
the summary justice system. Even allowing for the impact of alternatives, a large number of the
cases currently heard by the district courts would continue to be heard in those courts.
In addition, the COPFS anticipate that there will be scope for broadening the range of cases
appropriate for prosecution in the JP court, taking account of its maximum sentencing powers.
This will allow for some movement in business from the sheriff court, including cases involving
offences of violence, disorder and vandalism. However, the offence category and the sentencing
powers of the district court are only two out of a number of factors to be taken into account: the
nature and seriousness of the offences in any case will form the basis of decisions about the
appropriate prosecution forum.
As mentioned in our letter of 4 May, it is also Ministers’ intention to seek to give JPs the power to
disqualify people from driving, in cases other than those involving ‘totting up’ disqualifications. The
changes to legislation are reserved and would require a section 104 order. This should allow a
range of cases currently marked to the Sheriff Courts because of the possibility of disqualification
to be heard in the JP courts in future.
Members will be aware that the provisions of the Bill also allow the Scottish Ministers to increase
the sentencing limits of JPs by order, to a maximum level set down in the Bill (6 months
imprisonment or a fine up to level 5 on the standard scale). Whilst it would not be Ministers’
intention to use this power in the immediate future, as there would be a need to evaluate the range
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of changes made to the summary court system and their effectiveness, it does emphasise the fact
that Ministers are considering an increased level of responsibility for JPs in the longer term.
Noel Rehfisch
Criminal Proceedings etc. (Reform) (Scotland) Bill Team
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SUBMISSION FROM JAMES CHALMERS
Thank you for your letter of the 1st March inviting me to submit evidence in respect of the above
Bill. As I explained in my email of the 7th April, I was unable to submit evidence by the deadline of
the same date due to illness, and I am grateful for the opportunity to submit evidence by today’s
date. In the event, I wish only to express broad support for the Bill and to make specific comments
on one of the eight policy areas, as follows:
Increasing the criminal sentencing powers of the summary courts (sections 33-38 of Part 3
of the Bill)
As a general principle, the sentencing powers of courts tend to increase in line with the safeguards
provided to the accused person. Such safeguards – particularly jury trial and legally qualified / more
senior judges – necessarily involve time and expense and there is an understandable pressure to
allow for greater penalties without the application of such safeguards. Scotland has not historically
attached the same significance to trial by jury as the other parts of the United Kingdom, in that an
accused never has the “right” to insist on trial by jury. It has, however, recognised the significance
of trial by jury in another way, by severely limiting the power of a court to sentence any person to
imprisonment following on from non-jury (“summary”) proceedings.
In raising the normal maximum penalty in summary proceedings from three to 12 months, the Bill
would significantly erode the safeguard of trial by jury. I would personally be relaxed about such a
change, but I am concerned that relatively little consideration has been given to justifying it. The
Policy Memorandum does not appear to mention trial by jury, and I note that the McInnes
Committee said merely:
“There is a need to relieve pressure on the higher courts, which requires the lower courts to take
on more serious cases. Hence at least some increase in sentencing powers for the judges in these
courts is required.” (The Summary Justice Review Committee, Report to Ministers (2004), para
7.72 part iv).
This does not follow as a matter of strict logic: relieving pressure on the higher courts requires
either an increase in resources to those courts (to expand capacity) or increased sentencing
powers to enable the lower courts to take on more serious cases. If trial by jury is viewed as an
important safeguard, then that points towards the first of those possible responses rather than the
second. The McInnes’ Committee’s approach – reflected in the Bill – appears to regard the
increase in summary sentencing powers as a mere matter of administrative convenience rather
than as one of principle.
On a more specific point, section 34 would amend the maximum penalties available for a number
of offences including assaulting or impeding persons such as police officers and other emergency
workers. One important rationale for having specific offences directed at assaults on such persons
was that the summary courts had stronger sentencing powers than was normal where these
offences were involved. Because the Bill will substantially increase the normal sentencing powers
of the sheriff summary court, it might be questioned whether there is any continuing need for some
of these specific offences. Their continued existence can perhaps be justified on the basis that they
cover not only assaults, but also conduct such as obstructing or hindering, which is not always
clearly caught by common law offences.
An anomaly does arise, however, in relation to section 41 of the Police (Scotland) Act 1967
(assaults on constables, etc). At present, such an offence attracts the normal maximum penalty for
a sheriff summary offence (three months), which is raised to nine months where the accused has
been convicted of an offence under section 41 in the previous two years. Under the Bill, it appears
to be proposed to raise the nine month period to 12 months, but to leave the three month period
unchanged (section 34(1)). It seems to me that it would be more consistent with (a) the general
scheme of the Bill and (b) the treatment of other specific offences mentioned in section 34 for the
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maximum penalty under section 41 to be raised to 12 months in all circumstances, regardless of
any prior conviction.
James Chalmers
12 April 2006
SUBMISSION FROM SCOTTISH PRISON SERVICE
Thank you for your letter of 1 March inviting written comments from SPS on the following parts of
the Bill:
1.
2.
3.
4.
5.
6.
7.
8.

Reform to the system of bail and remand.
Changes in the law relating to procedure in summary and solemn cases.
Increasing the criminal sentencing powers in the summary courts.
Extending the range of alternatives to prosecution that can be offered.
Reform of the way in which fines are collected and enforced.
Establishing JP courts in place of district courts.
Reform of the procedures for appointment and training of JPs.
Placing the Inspectorate of Prosecution on a statutory footing.

We have considered the impact of these measures on the business of SPS and we are
commencing on items 1, 3, 4 and 5 which might be considered to have some effect on SPS. We
have separately considered the resource implications of these proposals and completed a
questionnaire provided by the Finance Committee for this purpose. A copy of our response is
attached for the Committee’s information.
Reforms of bail and the way in which fines are collected and enforced
The reforms of the system of bail and remand provide clarity. We estimate it is possible that SPS
would see an increase in around 25-35 prisoners as a result of these changes.
This potential increase in our prison population should be balanced against consideration of the
fine enforcement changes. We estimate that it is possible that the number of prisoners sentenced
for fine default could fall as a result of the new measures. In the last year we had 6,098 receptions
for fine default. With a gross sentence length of 11 days for such an offence the average prison
population each day for fine default was 61. If the new fine enforcement arrangements are more
effective it is possible that the reduction in such prisoners could net off against the anticipated
increase in remand population.
Alternatives to prosecution and sentencing powers
In general SPS would note that the prison population increased for a long period during which
recorded crime also increased. In recent years however despite a significant reduction in recorded
crime the prisoner population continued to increase. A number of factors appear to contribute to
this including investigation success, decisions within the Crown Office and sentencing decisions.
There appears to be no single driver of the prisoner population.
SPS welcomes the availability of a wide range of disposal options. Given the very negative impact
that prison has on the life of an offender and their family the very act of imprisonment can reduce
the positive factors which would contribute to reduce re-offending in the future. For example the
offender is removed from any employment, suffers disruption to the relationships and controls
offered by their family and community, and can lose access to housing. It therefore seems right to
take every opportunity to find effective disposals which stop or reduce offending and re-offending
as soon as possible. A wider range of alternatives to prosecution offers the chance to divert minor
or first offenders from the “conveyor belt” of the criminal justice system and effective use of
community disposals offers the opportunity to tackle offending behaviour without the added
negative impact that prison produces.
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I am copying this letter to the Finance Committee for information and to the Minister for Justice.
Tony Cameron
Chief Executive
10 April 2006
ANNEX
Criminal Proceedings etc. (Reform) (Scotland) Bill – financial memorandum
Questionnaire
Scottish Prison Service
Consultation
1.

Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?

Yes, SPS participated in the consultation exercise and provided comments on the
estimated impact of the proposals on the prisoner population and associated financial
implications.
2.

Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?

Yes, the Financial Memorandum accurately reflects the financial implications for SPS
based on the estimated changes to the prisoner population and the assumption that such
changes would be accommodated within existing capacity.
3.

Did you have sufficient time to contribute to the consultation exercise?

Yes
Costs
4.

If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.

Yes
5.

Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?

Yes, the Financial Memorandum accurately reflects the financial implications for SPS
based on the estimated changes to the prisoner population and the assumption that such
changes could be accommodated within existing capacity.
6.

Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?

Yes. Paragraph 386, in relation to the bail and remand proposals, states that provided that
the likely maximum impact of the overall package on prisoner numbers can be met from
within existing capacity, the cost of these prisoner places can be met from within existing
resources. Paragraph 431 also states, in relation to the enforcement of fines proposals,
that greater use of sanctions such as arrestment of earnings and deductions from benefits
will reduce the number of people sent to prison. Implementation of these proposals should
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help to offset some of the likely increase in prisoner numbers that will be generated by the
bail and remand proposals.
In the event that the increase in prisoner numbers resulting from these proposals cannot
be accommodated within existing capacity, the estimated cost of providing additional
capacity will be around £40k per place per annum.
Wider Issues
7.

If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?

N/A
8.

Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If so,
is it possible to quantify these costs?

No.
SUBMISSION FROM VICTIM SUPPORT SCOTLAND
Victim Support Scotland welcomes the opportunity to comment on the Criminal Proceedings etc
(Reform) (Scotland) Bill. In particular, attention to reform the system of Bail and Remand is of
major importance – research indicates that 29% of those given bail offended whilst on bail – a clear
indication that reform is desirable. We therefore commend the thrust and intention of the Bill.
As the Bill contains a wide range of measures, we have restricted our comments below to only
those of particular interest in relation to victims.
Bail and Remand
The Bill sets out a clear framework for granting or refusal of bail. Such a framework, as was
recommended by the Scottish Sentencing Commission Report on the Use of Bail and Remand in
2005, should increase transparency and consistency in bail decisions.
In assessing the grounds for bail, the concerns of victims are a material consideration.
provision of such information to the court when considering bail would be valuable.

The

Bail conditions
The Bill proposes the insertion of a condition prohibiting behaviour “in a manner which causes, or is
likely to cause, alarm or distress to victims”. We strongly support the inclusion of this provision as
a standard condition of bail. Furthermore, we seek clarification whether this term could be implied
to include a prohibition on the accused approaching the victim’s home, family, or place of work,
which is a source of threat an intimidation to many victims.
We support the requirement on courts to state its reasons for the granting or refusal of bail. This
should be done with sufficient clarity for the public, including victims, to understand.
Although the Bill proposes that bail conditions should be explained to the accused, it is our view
that these should also be communicated to the victims and witnesses involved. Moreover, in cases
where for example contact with the victims or approaching their address is specifically prohibited as
a special bail condition, we recommend that these parties are specifically notified by the court of
the special conditions in place.
Breach of bail
We welcome provision to allow the police to arrest and detention in custody of an accused who is
suspected of breaching their bail conditions.
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Criminal Proceedings
Apprehension of witnesses
The Bill proposes that witnesses who deliberately and obstructively refuse to appear can be
apprehended under warrant by the police and may be detained until they can be brought to the
court. Thereafter the court may release the witness on bail, liberate the witness, or detain the
witness until the end of the trial diet.
From our experience of working with victims and witnesses, we wish to emphasise that intimidation
and fear or reprisals often underpin such a reluctance to cooperate. Should this be the case, such
witnesses should be adequately supported as vulnerable witnesses and not considered as
“obstructive witnesses”, thereby being able to give evidence using special measures.
Alternatives to Prosecution
As alternatives to prosecution, the Bill proposes a number of measures, the implementation of
which should be carefully considered.
Fixed Penalties
The Bill increases the maximum fixed penalty fiscal fine, which could then be used as an
alternative to court proceedings.
Such fines should be used proportionately and appropriately in accordance with the seriousness of
the offence and should not take the place of prosecution for more serious offences. We consider
that it would be inappropriate, for example, to use fiscal fines as a diversion from prosecution
where considerable harm and distress has been caused to the victims.
Proportionality is a key element of public confidence in the criminal justice system. Similarly,
justice must be seen to be done. Care must be taken therefore to ensure that the application of the
fixed penalty scheme maximises public confidence.
Fiscal fines must be recorded and appropriately managed. Repeat offending should not receive
repeat diversion from prosecution for a number of reasons. Other issues may be present between
the victim and offender, or the offender may be experiencing social issues which would not become
apparent solely with the use of fiscal fines, and which could be addressed by the courts following
social enquiry reports. At the same time, continuing diversion for repeat offending does not show
justice to be done, which could seriously undermine and devalue the criminal justice system in the
eyes of the victims and of the general public.
Fiscal Compensation Orders
Measures within the Bill allow for Fiscal Compensation Orders to be issues instead of or in
conjunction with fixed penalty fiscal fines. These Orders would be paid directly to the victim.
For this measure to have effective value for victims, these Orders should be payable to the victim in
one payment, and not in a number of small or insignificant instalments.
Work Orders
Work orders are proposed as an alternative to prosecution.
These should be applied
proportionately and appropriately, and with regards to the concerns of the victims.
Courts
We welcome the potential for the improvement in facilities at the lowest tariff scales. In particular
there is a lack of provision of support for witnesses at District Court level, where there is no
Witness Service available.
The Bill allows for some rationalisation and transfer of estate to facilitate the induction of JP Courts.
Such transfer of estate should not, we hope, result in significant closure of court infrastructure,
resulting in witnesses having to travel much further to give evidence.
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Finally, we welcome the retention of community involvement through lay justices within a
professionally supported regime, provided that appropriate and consistent training and guidance is
provided and maintained.
Conclusion
The Bill contains a number of measures to reform summary justice. Effective and proportionate
application of these measures, reinforced by practical application, should help to maintain public
confidence in the Scottish criminal justice system.
We hope that you have found our comments to be constructive and useful. Should you have any
further questions, please do not hesitate to contact me at the address above.
Barry Jackson
Policy and Research Officer
April 2006
SUBMISSION FROM SAFEGUARDING COMMUNITIES, REDUCING OFFENDING (SACRO)
Sacro welcomes this opportunity to submit views on the Bill. This brief submission relates to those
sections that relate to matters of interest to us because of direct experience and policy interests.
Part 1
Section 2
Bail and Bail Conditions
Sacro has operated Bail Supervision schemes in Scotland for a number of years and therefore has
direct experience of bail. Bail Supervision is an additional condition that can be added to a Bail
Order. Such schemes are well used in the courts where they are available and have a good record
in terms of successful completion. It is to be hoped that the Scottish Executive will encourage the
new Community Justice Authorities to commission this type of service throughout Scotland.
Sacro provided a detailed paper for the Sentencing Commission during its consideration of this
subject. We also provided additional information in response to the Scottish Executive’s Action
Plan from which this Bill stems. In our view the Executive proposals in the Bill are welcome and
should enhance the credibility and effectiveness of bail provisions, not least in the matter of clarity
and transparency.
We have one suggestion that we think would strengthen the Bill. We recommend that an additional
subsection be inserted to require the court to ascertain whether or not the accused accepts the
offer of bail on the terms outlined. We believe this would reinforce the importance that is attached
by the court to adherence to the bail conditions and help to ensure that the accused person is fully
aware of this. In court the accused is usually a fairly passive observer of proceedings and many
accused do not fully understand what is going on. This measure would require more active
inclusion.
The wording could take the form used in relation to the making of probation orders in Section
228(5) of the Criminal Procedure (Scotland) Act 1995 – and the court shall not make an order
unless the offender expresses his willingness to comply with the requirements thereof.
Part 2
Section 6
Liberation on Undertaking
One of the provisions in this Section empowers police officers to impose conditions on
undertakings analogous to those which a court may impose when granting Bail. Paragraph 66 of
the Policy Memorandum accompanying the Bill states:
The conditions which may be imposed include some which reflect standard bail
conditions……Special conditions may also be applied where this is necessary to ensure that the
standard ones are met. For instance, someone liberated to appear in court in relation to an
allegation of shoplifting might be banned from entering the shop or shops concerned.
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This is a significant power to be invested in individual police officers. We believe that it will be
essential that guidance be issued on what conditions may be appropriate and that practice be
monitored. Police will need to consider any potential negative impact that might result from an
inappropriate condition. An example of an inappropriate condition would be one that prevented an
accused person from entering a shopping centre or other area and thereby prevented the person
obtaining essential prescribed drugs. Such a ban might not only put the individual’s health at risk
but also make re-offending more likely if the prescription was for prescribed alternatives to illegal
drugs.
The Committee might therefore want to seek an assurance from the Executive that steps will be
taken to ensure that this provision does not have undesirable and unintended consequences.
Part 3

Penalties

Sentencing Powers
Sections 33 – 38 would provide the courts with powers to impose longer and more punitive
sentences.
Scotland’s growing prison population is at least in part due to the imposition of more severe
penalties in recent years and these provisions may well exacerbate that trend. Increasing
maximum powers may lead to “sentencing drift” in an upwards direction. If the Committee is
concerned about this, as Sacro is, then it must ask whether the new powers are consistent with
policies designed to restrict the size of the prison population.
SACRO
6 April 2006
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sheriff who is involved and how proactive they are
prepared to be in questioning parties about their
state of preparation for a trial. If measures such as
intermediate diets are to work properly, they
should ensure that trials take place when they are
required and are not aborted at the last minute
because parties are not prepared for them.

Scottish Parliament
Justice 1 Committee
Wednesday 17 May 2006
[THE CONVENER opened the meeting at 10:02]

Margaret Mitchell: Do you think that the judge
should make it clear that he expects the defence
and the fiscal to be fully prepared when they come
to an intermediate diet or to have an exceptional
reason why they are not?

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1

James Chalmers: It is not simply a case of
expecting them to be fully prepared. That is largely
right, but it is a question of making sure that, if a
trial date is set, the parties are at least reasonably
confident that the trial will go ahead. If that is not
possible, a trial date will not be set. Cases will not
be put down for trial if they are unlikely to go
ahead and witnesses are likely to be cited and
countermanded at the last minute.

The Convener (Pauline McNeill): Good
morning and welcome to the 16th meeting in 2006
of the Justice 1 Committee. I ask members to
switch off their mobile phones. All members of the
committee are in attendance, so I have no
apologies to report.
Agenda item 1 is stage 1 of the Criminal
Proceedings etc (Reform) (Scotland) Bill. I
welcome James Chalmers of the University of
Aberdeen, who has previously appeared before
the committee. I thank him for coming back to the
Parliament and for his written submission, which
has been helpful. We have a number of questions
to ask him.

Margaret Mitchell: So a key point is that the
fiscal and the defence should be fully signed up to
establishing intermediate diets as the point at
which they should be ready to go.
James Chalmers: Yes.
Margaret Mitchell: That is handy. Can you
suggest anything else that would speed up the
system, either on intermediate diets or generally?

Margaret Mitchell (Central Scotland) (Con):
Good morning. How radical a reform of the
summary justice system does the bill represent?

James Chalmers: No, I do not think so.

James Chalmers (University of Aberdeen): I
think that the McInnes committee—whether
deliberately or not—took a managerial or
bureaucratic approach to the system and tried to
consider the efficiency with which cases could be
processed through it. Therefore, there is a lot of
emphasis on managing cases efficiently and
getting them through the system and perhaps less
emphasis on the consequences for those involved
and the procedural rights of persons in the system.
Such an approach may be appropriate in
considering what is supposed to be a summary
system that is without all the protections that are
afforded to people in jury trials.

Mr Bruce McFee (West of Scotland) (SNP):
On page 1 of your submission you express
concern that raising the maximum sentence
available to the sheriff summary courts from three
months to 12 months
“would significantly erode the safeguard of trial by jury.”

You go on to say that the approach taken both by
McInnes and by the bill is to treat such an increase
as
“a mere matter of administrative convenience”.

What percentage of summary proceedings are
held before a jury at present?

Margaret Mitchell: You mentioned efficiency.
Were you thinking specifically about administrative
efficiency or about what would speed up the
system?

James Chalmers: Summary proceedings are
never held before a jury. They are always held
before the judge alone.
Mr McFee: Exactly. So, no summary
proceedings are currently heard before a jury. Are
you concerned that some cases that would have
been heard before a jury in solemn proceedings
will now be heard in the summary court? How
fundamental an erosion of right is that, given that
there is no right to trial by jury at the moment?

James Chalmers: Both.
Margaret Mitchell: Intermediate diets seem to
be a key component of the bill. How are
intermediate diets currently working?
James Chalmers: I am not familiar with the
current practice, but from my knowledge of
previous research—and of similar devices in the
High Court of Justiciary that are not called
intermediate diets—a lot depends on the judge or
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James Chalmers: It is correct to say that there
is no right to trial by jury. One of the interesting
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contrasts between the Scottish system and the
English system is that if a measure to restrict jury
trial was proposed in England there would be an
enormous outcry because it is seen as much more
significant there. However, that is because, in
England, the choice of trial can sometimes be a
matter for the accused—or the defendant, in
English terminology. Somebody who is charged
with certain offences can elect to be tried either
before magistrates or before a jury. In Scotland,
that is always the prosecutor’s decision, but if the
prosecutor decides to try the case by way of
summary proceedings the possible sentence is
lower.

3048

Mr McFee: That would be useful. Is there any
need for safeguards when it comes to the
seriousness of cases that can go to summary trial
in the sheriff courts? We do not currently have an
indication of what kind of cases might be involved,
which is of concern. Is there a need for additional
safeguards to ensure that the new powers are
used fairly? In particular, should there be
sentencing guidelines? Do you think that there is a
danger of sentencing drift?
James Chalmers: The High Court has had the
power to issue sentencing guidelines for more
than 10 years now, although it has never used it. It
appears that sentencing powers are not exercised
with huge consistency between different
sheriffdoms. It is difficult to tell whether that is a
function of different sheriffs taking different
approaches or of their being responsive to the
kinds of crimes that come before their courts.
Consistency in sentencing is important, but I do
not think that it is a particular problem of summary
procedure. If there is a problem that needs to be
addressed in sheriff court procedure generally, it
needs to be addressed regardless of the changes
to summary procedure. Sheriffs in solemn cases
now have the power to sentence up to five years.

My concern about the bill—it is not something
that I would necessarily object to, but it is a
concern—is that the safeguard of trial by jury
ensures that people are not sentenced to more
than three months or sometimes six months
without at least being able to put their case before
a jury if they want to plead not guilty to the charge.
The proposed change is quite a radical step,
which significantly increases the powers of the
judge sitting alone. If we in Scotland do not believe
that trial by jury is a particularly important symbol
or safeguard, there is probably no problem.
My concern is purely that the McInnes
committee justified the change simply on the basis
that the system will be quicker and more efficient if
the sheriff’s sentencing powers are increased.
That is true, but equally it would be more efficient
to abolish juries entirely. We are not proposing
that, so there is a question about where we draw
the line and why we think that that is important.

Mr McFee: On the change from a three-month
to a 12-month sentencing limit—apart from the
specific cases that we will come on to later—do
you think that the potential for sentencing drift will
increase, given your concern that there is some
inconsistency in sentencing with the current threemonth limit?
James Chalmers: I do not think that there is
great potential for sentencing drift. Although such
cases will now be sentenced as summary cases,
the sentences will be handed down by the sheriffs
who would previously have heard the cases as
solemn cases. The sheriffs concerned will have
experience of the appropriate level of sentence for
the crimes. I doubt that they will treat them any
differently just because they will now be summary
rather than solemn cases.

Mr McFee: Where do you draw the line? In your
submission, you state:
“I would personally be relaxed about such a change”.

James Chalmers: I am not particularly wedded
to jury trial as a safeguard in the way that a lot of
English lawyers are. I am confident that
professional judges in the sheriff courts will try
people fairly, but the change is quite radical
because, assuming that the powers are used fully,
a number of fairly significant sentences will be
handed down without the possibility of a jury trial
beforehand. That is a significant change.

Mr McFee: You raise a point about the specific
statutory offences related to assaults on
emergency workers. There are also the older
provisions relating to assaults on the police. Given
that a higher maximum sentencing power is to
become available for summary sheriff court cases
involving common-law offences, could such
offences be adequately dealt with under common
law in the future? Could offences such as
interfering with or hindering emergency workers
under the Emergency Workers (Scotland) Act
2005 be better handled under common law?

Mr McFee: Can you tell the committee what
percentage of cases go before a jury at present?
James Chalmers: Not off the top of my head,
but I can provide that information in a letter. At the
moment, very few cases go before a jury because
most cases—well over 90 per cent—are disposed
of by guilty pleas. Most cases are summary cases,
so they would never go before a jury. The figure is
probably well under 1 per cent. I would have to
check, but I can provide the figure.

James Chalmers: The offence of assaulting a
police officer—although that is not a very accurate
description of it—would probably have to remain
separate. That goes beyond assault, and covers

171


499

3049

17 MAY 2006

obstructing, hindering and so on, which are very
important. The same language was used in the
2005 act, but I am not convinced that there was a
particular problem of hindering or obstructing; the
problem was largely that of assault. The creation
of the summary offence, with the enhanced
sentencing powers, meant that such cases could
be dealt with more seriously at the lower level.

The Convener: We will take up the matter with
the Crown, because that information is absent
from the bill. The general public or anyone who
looks at the bill cannot tell how the powers will be
used in practice.
James Chalmers: The McInnes committee
report did not consider what type of cases should
be transferred down to the summary procedure; it
said simply that the many cases that attract
sentences of up to one year could be more
efficiently processed and dealt with more quickly
under the summary procedure. However, the
report did not consider what type of case would be
involved.

Even if there was not a substantial problem—I
am not terribly clear on this when it comes to
obstructing or hindering emergency workers—
there was probably a very good reason for having
such an offence in place. Regardless of the
sentencing issue, the offence should probably be
retained. The main inconsistency relates to the
sentencing powers under the Police (Scotland) Act
1967. It would be more consistent to increase the
sentence to 12 months across the board. In
practice, a serious assault on a police officer will
simply be prosecuted at common law anyway to
avoid the statutory maximum sentence. That is not
an enormous practical problem.

The Convener: Are there any rules about who
can represent people under the two procedures?
We found considerable resistance to moving
business from the High Court to the sheriff courts
among those who had been through the criminal
justice system, because going to the High Court
automatically attracts representation by junior
counsel as a minimum, which is not the case in
the sheriff court. Will the move from solemn to
summary procedure have a similar impact?

Mr McFee: My understanding is that the bill
does precisely that—it increases the maximum
sentence in such instances to 12 months. That
means that there is not a tariff.

James Chalmers: I do not think so. I do not
know for certain, but I think that, in the past, a
trainee solicitor in their second year who had a
restricted practising certificate could not conduct a
jury trial. I would have to check whether that was
and still is the case. However, that would be a
fairly minor issue. Beyond that, I am not aware of
any other issue.

James Chalmers: It increases the maximum
sentence to 12 months in respect of the
emergency workers offences, and I think that it
does so in cases of assaulting a police officer if
there has been a prior conviction. There was
always the option of an enhanced sentence for
situations where the person had previously been
convicted of a similar offence. I suspect that such
an enhancement provision is now simply
unnecessary, and that there could simply be a
maximum sentence of 12 months across the
board.

The Convener: I do not think that is minor.
People who are at present entitled to be
represented by a solicitor advocate or counsel
because they face a jury would not be so entitled
under the bill, even though they face a sentence of
up to 12 months—the figure will go up from three
months. That is important. If you are right that
trainee solicitors can deal with summary cases—I
do not know whether they can—they would be
able to represent people in cases in which the
sentence could be up to 12 months.

Mr McFee: We will need to raise that matter with
the bill team anyway.
The Convener: Is it important for the
committee’s report to establish which offences the
Crown intends to move from the solemn to the
summary procedure?

James Chalmers: That would be the case, but I
will have to check what the current situation is.
The Convener: That would be useful.

10:15
James Chalmers: That would be useful. It
should be fairly easy to get a guide, simply from
considering present sentencing profiles. I imagine
that the assumption is that cases that at present
attract sentences of up to a year will be
prosecuted under summary rather than solemn
procedure. The Crown may have more detailed
proposals about how the decision will be made,
but I imagine that the length of the sentence will
be the decisive factor. I can try to obtain
information on that for the committee.
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I have one more question, which is about the
statutory offences that relate to emergency
workers. If the offences attract penalties that are
greater than those in the current statute, will they
be dealt with under the solemn procedure? For
instance, will offences against a police officer be
dealt with by a jury trial?
James Chalmers: An assault against a police
officer that is considered to be particularly serious
is prosecuted at common law, not under the
statute. The statutory offence is a summary one
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and the sentencing powers are not enhanced if it
is prosecuted under the solemn procedure. In
practice, serious assault on a police officer would
always be prosecuted as a common law assault,
not as a statutory offence.

3052

small value. That would be undesirable. There are
good reasons for keeping some prosecution
guidelines confidential.
Mrs Mulligan: On the possibility of fixed fines
being offered by the procurator fiscal, and the
accused then having the choice of opting out of
that rather than opting into it, which is the situation
at the moment, could you outline the difficulties
that that might lead to?

The Convener: Why do we need to amend the
current statute to increase sentencing powers for
offences against police officers and emergency
workers?
James Chalmers: The only reason for that is
consistency among the provisions. The maximum
sentencing level for assaulting or hindering police
officers will be equalised with the sentencing level
for assaulting or hindering other emergency
workers. The issue is more about consistency than
anything else.

James Chalmers: There are two difficulties.
The first is a potential human rights difficulty.
Anyone charged with a criminal offence has the
right to a fair trial and, clearly, in the situation that
you outline, a trial has not taken place. That
problem can be addressed by saying that a person
who is offered a fiscal fine has not really been
charged with a criminal offence, because it does
not result in a conviction. However, given that it
results in an enforceable penalty that can be laid
before the court, I think that that argument would
be unsustainable in terms of the European
convention on human rights.

The Convener: Would you be concerned if the
implication was that such offences should attract a
higher sentence, which will be allowed for?
James Chalmers: I am not concerned about
that because, as I said, serious cases are
prosecuted at common law anyway. It is difficult to
envisage sentencing drift as a result of the
changes.

The second argument would be that the
accused in that case has done what most people
who are charged with criminal offences do and
has waived their right to a fair trial. People do that
all the time by pleading guilty or by accepting an
offer of a fiscal fine, which has been
acknowledged by the courts as being an example
of a waiver of the article 6 right to a fair trial.
However, the courts have said that a waiver has to
be—to quote from the decision of the Privy
Council in the case of Millar v Dickson—
“voluntary, informed and unequivocal”. Failing to
reply to a letter cannot be described as voluntary,
informed or unequivocal. Secondly, there is a
practical problem. It is unrealistic to assume that
somebody who is unwilling to reply to a letter or
who does not bother to reply to a letter will pay the
fine. Given the difficulties involved in the
enforcement of fiscal fines and the fact that, if
someone does not reply, they are deemed to have
accepted the offer and, therefore, cannot be
prosecuted, that strikes me as an undesirable
route to go down.

Mrs Mary Mulligan (Linlithgow) (Lab): The bill
allows procurators fiscal to impose fiscal fines. Do
you think that the guidance that informs
procurators fiscal in that regard should be public?
James Chalmers: If the fiscal is, effectively,
going to act as a sentencer—at present, they do
that but with an extremely limited range of
discretion—it would be useful to know the basis on
which their decisions are being made. Given that
an offer of a fiscal fine can be rejected—although I
understand that there are concerns about the
difference between an opt-in and an opt-out
procedure—I am not sure that there would be any
way in which the exercise of discretion by the
fiscal could be challenged. Therefore, I think that
this would be a matter of policy rather than being
to do with the legal rights of the accused. In
principle, it would be useful to have greater
transparency about how these powers are
exercised.

Mrs Mulligan: You mentioned the fact that, as a
fiscal fine can be revealed at a later stage,
payment of the fine could be taken as an
acceptance that the accused was guilty. Are there
problems with that?

Mrs Mulligan: Are there any reasons why the
guidance should not be made available?
James Chalmers: I suspect that procurators
fiscal are wary of releasing guidance on fiscal
fines or any other prosecution matter because
they fear that, if people knew that certain types of
behaviour were unlikely to result in conviction or
the offer of a fiscal fine, they might tailor their
behaviour accordingly, which would not be
desirable. For example, if the guidance says that
thefts under a certain value should normally not be
prosecuted, publicising that might be seen as
licence for people to go out and steal items of a

James Chalmers: There is probably no problem
with the ECHR in that respect because it would be
absolutely clear to the court that paying the fine
was not an admission of guilt and was not
equivalent to a conviction. However, I am not
entirely clear what on earth the court is supposed
to do with the information that someone had
previously either accepted or failed to reply to an
offer of a fiscal fine. All that the McInnes
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committee said was that it would be useful for
such information to be put before the court. Given
that the sentencing judge will know that it is not an
admission of guilt and that it is not the result of a
trial, I think that it would be utterly irrelevant to a
sentencing decision.

reason why such information should not be put
before a judge. I think that there are very good
reasons why it should not be. As I have said, it is
not an admission or a finding of guilt.
Margaret Mitchell: Turning it the other way
around, the fact that someone has been breaking
the law frequently might not be taken into account
because the judge would not see the record of the
alleged offender’s 20 or so previous fiscal fines.

Mrs Mulligan: Might there be the risk of an
injustice here? After all, someone who can pay the
fine might simply accept the offer because it will
save them hassle and so on. However, those who
cannot or find it difficult to pay might accept the
fine and then avoid paying it, which would become
more of an issue.

James Chalmers: That could be dealt with if
procurators fiscal had adequate information about
the use of fiscal fines. I think that that has been
more of a concern because, since such fines were
introduced, records have been held locally, not
centrally. As a result, someone who offended
regularly in a particular fiscal area would have a
clear record of fiscal fines; however, they might
not have such a record if they moved around.

James Chalmers: That becomes more of a
concern the more the procurator fiscal’s powers
are ramped up. We need guidance on the
information that fiscals will use to pitch the
appropriate level of fines. If, as I suspect, fiscals
do not usually receive detailed information about
the alleged offender’s means, that decision will
become very difficult indeed. Given that fines go
up to £100, the potential already exists for what
you suggest to happen; however, the fact that
fines might go up to £500 means that there is a
much greater possibility that people will be given
fines that they cannot pay.

As I understand it, information technology
developments at the Crown Office and Procurator
Fiscal Service mean that—if not now, then fairly
soon—the information will be held centrally and
procurators fiscal should be aware of all previous
offers of fiscal fines. In that situation, it would be
inappropriate for someone with a long record of
fiscal fines to be made another offer instead of
being prosecuted. However, the decision whether
to prosecute is one for the prosecutor; it is not a
matter for the judge in deciding what sentence to
impose.

Margaret Mitchell: A section of the bill states
that, in sentencing, the judge should have a record
of the number of fiscal fines that an alleged
offender has. Given your view that such
information is irrelevant, there should be no
presumption that the imposition of a fiscal fine was
the result either of someone happily admitting their
guilt or of someone simply failing to reply in the
relevant time. If, when sentencing, judges are to
have regard to the record of previous accepted
fixed penalties, such information will obviously
count. How does that play out with ECHR
considerations?

The Convener: Would it have helped if McInnes
had clarified this matter? After all, we are simply
not clear whether the information can be used by
the sheriff for sentencing.
10:30
James Chalmers: If it is being treated as
equivalent to a previous conviction and has been
laid before the court at the stage of sentencing, it
must be for the purpose of being taken into
account in sentencing. I just do not see how the
report could take it into account. A judge who
specifically said that he or she was increasing or
enhancing a sentence because of the long record
of fiscal fines—or because of a single fiscal fine—
that had been paid by an accused would find the
decision open to challenge on appeal, on the basis
that there was no admission or finding of guilt to
take into account.

James Chalmers: Although, at the moment, the
accused—if that is the right term in this context—
has to positively accept a fiscal fine, doing so does
not amount to an admission of guilt, unlike the
situation with fixed-penalty notices for traffic
offences. If that can be considered a problem, it
can be dealt with by the sentencing court saying
later on, “We can’t treat this as an admission of
guilt of the offence”. Indeed, the court would be
bound to say that. However, if the information
cannot be treated as an admission of guilt or as
evidence of conviction after a trial, it does not
carry any weight.

The Convener: I would like to explore further
the issue that you raised in response to Mary
Mulligan’s question about prosecution policy. In
the bill, the fiscal fine is referred to as an
“alternative to prosecution”. I would have thought it
quite important to establish whether it is a
sentence or an alternative to prosecution. If it is an
alternative to prosecution, surely it cannot be
treated as if it were a prosecution, which is what

Margaret Mitchell: So you would recommend
that that information should not be put before a
judge.
James Chalmers: That is right. After all, the
McInnes committee did not put forward any
rationale for its assertion that it could see no


502

3054

174

3055

17 MAY 2006

3056

the bill seeks to do by providing that information
before the court. Is it your view that the fiscal fine
and the process around that is an alternative to
prosecution?

what the current state of play is. If a case is being
dealt with at an early stage by issuing a fiscal fine,
the prosecutor is unlikely to know of the
circumstances that would justify such intervention.

James Chalmers: That will depend on how the
term is used. The fiscal fine is an alternative to
putting the case before a court. In one sense, it is
a procedure that would be used by the procurator
fiscal that could, especially in cases involving a
fine of about £500, become very close to a
prosecution. However, we could redefine
prosecution in all sorts of ways in order either to
take that within the definition or to keep it outside
the definition. The question is simply one of
principle: should a fiscal fine be taken into account
at the sentencing stage? I think that the answer to
that question is that it should not.

Margaret Mitchell: That is the problem. If such
a case were aired in court, that information would
come out, whereas if it were dealt with by a fiscal
fine, the full facts would not be made known.
James Chalmers: It is always open to the
accused’s agent to make the procurator fiscal
aware of such information, but if the case was
hived off at an early stage and a fiscal fine issued,
the opportunity to discuss that with the client might
never arise.
The Convener: Is Bruce McFee’s question
about fiscal fines?

The Convener: For the moment, there is no
intention that that information should be used for
the disclosure procedure, but I can see nothing
that would prevent that. My experience from
examining the disclosure process is that, as we
move along, the whole process is expanding the
amount of information that can be used. One of
my worries is that, although people are saying now
that that information would not be used for
disclosure purposes, they could change their
minds two years down the road, so acceptance of
a fiscal fine could then be used for the disclosure
process.

Mr McFee: It is related. I want to put the matter
in context, because I am aware that there are
concerns.

James Chalmers: The information is, or will be,
held centrally; there would be no practical
difficulties in doing that, so there would be nothing
to stop that change being made.

Mr McFee: I thought that it was important to
establish that context.

The Convener: Please be brief.
Mr McFee: In what percentage of cases before
the sheriff summary court are guilty pleas
entered?
James Chalmers: The most recent figures that I
have seen, which are out of date, suggest that the
percentage is well above 90 percent and probably
above 95 per cent.

Mike Pringle (Edinburgh South) (LD): James
Chalmers’s submission does not mention justice of
the peace courts. The committee has had many
discussions with other witnesses about the
retention of lay justice courts and the link between
the justice system and communities. That link
might be broken, given how the bill is drafted. Do
you have a view on that?

Margaret Mitchell: I wonder whether there is
another downside. Suppose that a fiscal were to
hand out a fiscal fine for petty theft or breach of
the peace, for example, but the perpetrator had an
underlying drug or alcohol problem. If that case
went to court, the defence would give the full
circumstances; the judge would be fully aware of
them and might consider that a drug treatment and
testing order was appropriate because the
accused needed help. However, such intervention
might not be made at the earliest possible moment
if a fiscal fine was issued. Could that be a
problem?

James Chalmers: What do you mean when you
say that “That link might be broken”?
Mike Pringle: The bill provides that JP courts
will be based on sheriffdoms, which cover large
areas. JP courts might therefore be moved from
their current locations, which would break their
links with communities. Is that important?

James Chalmers: It could be a problem.
Although they do not have formal powers to do
so—as with the power to impose a drug treatment
and testing order—procurators fiscal can make
informal diversions from the criminal process, such
as an agreement not to prosecute if the
perpetrator receives drug treatment or takes part
in a programme for reparation or mediation, for
example. However, such action depends on the
availability of facilities and on whether a local
informal scheme has been set up, which varies
among procurator fiscals’ offices. I am not sure

James Chalmers: I do not think that it is
important, but that is because I am not convinced
by the notion that there is a link between JP courts
and communities, particularly given that some
district courts currently cover quite large cities, so
the justice who hears a case might have no
knowledge of, or link with, the community from
which the case arises. It could be argued that it
would be improper for the JP to have a great deal
of such knowledge, because that might
compromise the independence and impartiality of
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the court. I am not convinced that there are merits
in such links, so I see no problem with their being
broken. There is an issue about familiarity with the
kind of cases that arise locally, but such
experience can be built up over time.

it was specifically provided that the district courts
would have transferred to them all the jurisdiction
of the long list of inferior courts that existed prior to
that date. It is curious that there is in the bill no
equivalent provision for the transfer of jurisdiction
from the district courts to the JP courts. At first
glance, it looks as though the proposed revised
section 7 of the Criminal Procedure (Scotland) Act
1995 would give the JP courts jurisdiction only
over summary statutory offences and certain
offences of dishonesty, which I am sure is not the
intention: I have tried hard to read the statute
differently. Other provisions in the bill seem to be
inconsistent with that, which suggests that it is not
the intention.

Mike Pringle: JPs were afraid that lay justices
would disappear altogether, which was the view of
the majority of the McInnes committee, but the bill
does not take that approach. Will there be a drift in
sentencing from the High Court to the sheriff court
as a result of the increase in sentencing powers?
The bill will confer on the Scottish ministers the
power to amend the maximum term of
imprisonment, level of fine and amount of caution
that JP courts may impose—the term of
imprisonment may not exceed six months and
fines and cautions may not exceed level 5. Will
that lead to a drift?

Without the provision that JP courts will have the
jurisdiction that the district courts had, which refers
back to the provision that district courts had the
jurisdiction of all the old inferior courts, the link in
the chain would be broken. It would be helpful, for
the avoidance of doubt, for the jurisdiction to be
specified.

Currently a JP can disqualify a driver only on a
totting-up basis, but some witnesses suggest that
JP courts should be able to consider more serious
motoring offences and to impose immediate
disqualification. Would that be a good move?

Stewart Stevenson (Banff and Buchan)
(SNP): I want to pick up on the costs of JP courts
that the McInnes report sets out. It is generally
accepted that, given the accounting basis on
which the costings were derived, the costs were
due mainly to the distribution of overheads and
that the savings that would be achieved by the
abolition of JPs would therefore be small. The
marginal costs of having JP courts were therefore
a small fraction of the costs that the McInnes
report set out. That is one of the reasons why
there was a minority report. I think also that Sheriff
Principal McInnes would accept that he is a lawyer
and not an accountant.

James Chalmers: The McInnes committee was
probably right to recommend a two-tier system of
courts in Scotland. It is odd that a country that has
a population of five million should have a three-tier
system—or a four-tier system, if we take account
of the distinction between sheriff summary and
sheriff solemn proceedings. In England, a two-tier
system seems to work reasonably well. However,
the decision has been taken to retain lay justice
courts. It is difficult to express a view on that
without knowing the Executive’s intentions.
I mentioned problems to do with the transfer of
cases from solemn to summary proceedings. That
approach has been taken largely in the interests of
efficiency. It is not clear that significant efficiency
gains would be made by moving cases from sheriff
summary procedure to JP courts, and the McInnes
committee was not convinced that district courts
are cheaper to run than are sheriff courts. Given
that JP courts are to be brought into the
administration of the Scottish Court Service, I
doubt that there would be much incentive for the
Executive to enhance sentencing powers. I am not
clear why those provisions are in the bill, or when
it is envisaged they might be used.

The Convener: I knew that Stewart Stevenson
would want to make that point.
I want to be clear about your answer to Mike
Pringle, for the purposes of the Official Report and
our scrutiny. Is it your view that the Executive
should consider drafting a section specifically to
clarify the jurisdiction of the JP courts?
James Chalmers: Yes—that would certainly not
do any harm. It would be undesirable if, once JP
courts were created, the business was clogged up
for some time because of disputes over the exact
jurisdiction of the courts.
The Convener: That makes sense.

Mike Pringle: I do not know whether you have
read in detail the sections of the bill that relate to
JP courts. There is a view that there is an anomaly
in section 50. Did you have a chance to consider
that?

Desmond McCaffrey (Adviser): The other
issue that was raised relates to section 39 and the
right of a person to seek a recall of the fixed
penalty, whereby they would make an approach to
the clerk of court, who would decide whether to
revoke or uphold the decision. Thereafter, there is
a further right of appeal, as it were, to the court. In
JP courts, that would mean that the JP clerk would
make a decision and, in the court set-up, the same

James Chalmers: Yes. I have read the
submission from the City of Edinburgh justice of
the peace advisory committee about the effects of
that section. When the district courts were created
under the Criminal Procedure (Scotland) Act 1975,
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clerk would be advising the court. Is that a
problem?

3060

Rachel Gwyon (Scottish Prison Service): We
compared the number of people who might have
been bailed previously with the number that might
be bailed under the pattern of offending that is set
out in the bill. We made certain assumptions; for
example, that sentences were probably already
taking the matter into account.

10:45
James Chalmers: That is a potential problem.
The determination of whether the offer should be
recalled is something on which the alleged
offender is, under the European convention on
human rights, entitled to a fair hearing before an
independent and impartial tribunal. A clerk does
not have the security of tenure of a judge, and so
is probably not an independent and impartial
tribunal. That is not in itself a problem if the clerk’s
decision is appealable to a body that is
independent and impartial and which has the
power fully to review the decision.

We have considered people on a second charge
for a crime of violence who have a previous
conviction, a second indecency charge with a
previous conviction and vice versa. We have
examined the figures over a year. Remand lasts
up to three months, so it does not have the same
effect as what is reflected in the annual figures.
The sum, taking 2003 as the base year, produces
a range of outcomes in the range of 25 to 35
prisoners that we mention in our submission.

The problem is that it has been settled that the
clerk is regarded, under the ECHR, as a member
of the district court. In effect, one would be
appealing the decision of one person to a body of
which that person is a member, which would
create difficulties in respect of the perceived
independence and impartiality of the court.

Stewart Stevenson: Is part of the calculation
that, in essence, if people are locked up before
conviction, that will be discounted from the
resulting sentence?
Rachel Gwyon: Yes.
Stewart Stevenson: So the figure will be about
what you suggest.

I understand that the McInnes committee’s
proposal was initially that an application might in
the first instance be made to the procurator fiscal.
Odd as it may sound, if that were the procedure
and the decision was appealable to the district
court, it would not raise the same problems
because the court would be independent and
impartial.

Rachel Gwyon: Yes.
Stewart Stevenson: The bill will also change
the way in which enforcement of fines works. It is
suggested that the figures will balance out. Is that
correct? What is your view on the range of likely
figures?

The Convener: That was very helpful.

Rachel Gwyon: When the proposals were
made, there was no precedent that would help us
to establish their impact. About 60 people are with
us every day for fine defaulting, so improved
enforcement of fines would improve such people’s
ability to make payments before they had to come
to us. That is a downward pressure, but we did not
know how far that might offset the estimated 25 to
35 people who would be with us as a result of the
remand provisions.

We have no more questions for you. You have
focused our minds on some key issues about jury
trials and about making the bill clearer. Your
contribution has been exceptionally helpful. Thank
you.
I welcome our second set of witnesses. They
are Rachel Gwyon, who is the director of
corporate services in the Scottish Prison Service,
and Eric Murch, who is the director of partnerships
and commissioning in the SPS. Thank you for your
written evidence, which has been very helpful.

Since then, West Lothian police, for example,
has had a spring-clean campaign, which
encouraged people to settle their outstanding fines
before warrants that were ready to be served were
actioned. We have now been able to take into
account the news releases and so on that came
out in March. That information suggests that the
decrease in the number of people who would
come to us as a result of fine defaulting would
almost net off the increase under the remand
provisions.

We will go straight to questions.
Stewart
Stevenson:
The
financial
memorandum suggests that the SPS has done
modelling on the impact of the changes to bail that
will be made by the bill. It states that you have
concluded that the
“maximum impact of the overall package …. can be met
from within existing capacity.”

Stewart Stevenson: How many receptions a
year do you have for fine defaulting?

Your submission suggests that changes to bail
and remand might result in an increase of about
25 to 35 prisoners. Can you break that down into
the effect of the changes to bail and the effect of
changes to remand?

Rachel Gwyon: I think we have that information
in our written evidence—there are several
thousand.
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Stewart Stevenson: From memory, I think the
figure is about 6,000.

accommodation in which we house people, that
increases the risk to the Scottish Prison Service.

Rachel Gwyon: That sounds about right.

Stewart Stevenson: What would be the cost of
30 extra people in prison? Currently, the cost per
prisoner is something of the order of £36,000 a
year.

Stewart Stevenson: I was informally given a
figure of 135 fine defaults each day, rather than
60. Does the larger figure include recalls?

Rachel Gwyon: Our audited figure in the annual
accounts is that the amount is around £40,000.

Rachel Gwyon: The only figures that I have
seen are the ones that our statisticians prepare,
which are done from the numbers that are with us
each night on a range of sentences for fine
defaulting, and on sentences of up to three
months, six months and so on. The statisticians
have done the figures for both 2004 and 2005; the
figure of 135 does not ring a bell. We have been
working on a figure of 61.

Stewart Stevenson: That is £1.2 million a year
for 30 extra people.
Rachel Gwyon: Yes—although we must
remember that we are already overcrowded and
that we manage that, as Eric Murch said, through
doubling up. Extra provision is due to come onstream. There is a planning appeal on Low Moss
prison that would help to slot people into places in
which the capacity matched the design capacity
rather than the overcrowded capacity.

Stewart Stevenson: I ask about this merely
because 6,000 receptions mapping into 60 people
would suggest three days per person. Is that fair?
Does that make sense?

Stewart Stevenson: I will move on and ask
whether there will be any effect, in terms of an
increased demand for your services, from the
extra sentencing powers at summary level that the
bill will provide in the sheriff courts.

Rachel Gwyon: Yes.
Stewart Stevenson: So, basically, you are
adhering to the view that the effects of the bill will
net out at zero.

Eric Murch: We assumed that there would be a
level transaction, which would involve a shift of
location rather than anything else.

Rachel Gwyon: It is hard to predict exactly, but
we expect the overall effect to be slight once the
two sets of provisions have netted to some extent.

Stewart Stevenson: Your planning assumption
is that the bill will have a sentencing-neutral effect.
That is it from me, convener.

Stewart Stevenson: When you say “slight”,
what is the upper bound of your expectation? Is it
25, 50 or 100?

The Convener: I want to be clear—I have less
technical knowledge than Stewart Stevenson on
such things—about what the figure of 30 prisoners
refers to. Thirty prisoners per what?

Eric Murch (Scottish Prison Service): We will
be reasonably comfortable if there are under 30
extra prisoners.
Stewart Stevenson: It is projected that the
prison population will continue to rise, although
there is a range of projections and the lowest has
the figure remaining stable, so how much earlier in
the calendar will you need to provide extra prison
places?

Rachel Gwyon: Per night.
The Convener: The bill’s provisions on
additional sentencing powers for breach of bail will
result in longer sentences being imposed in some
cases. Is that incorporated into the SPS figures?

Eric Murch: We currently do projections twice a
year; the next will be issued shortly and we will try
to marry projected numbers with the number of
places that are available in the business plan,
which will also be issued shortly. In general terms,
our designed capacity is around 6,373 and we are
sitting at around 10 per cent above that figure.
That is not ideal, but it is not hugely difficult to deal
with. A figure of around 30 places would not cause
us a great deal of difficulty.

Eric Murch: Yes, the bail aggravation issue is
included.

Stewart Stevenson: I presume that there is a
point at which an increase in the prison population
will lead you to propose additional capacity.

The Convener: It is possible that more women
than men are currently in custody for fines.
Women tend to be given custodial sentences for
lower-tariff offences. I wonder whether the impact
on sentencing of women has been considered.

The Convener: Is there a gender distinction in
your figures? Would the longer sentences apply
differently in relation to women?
Rachel Gwyon: I think that we looked at global
figures for the type of offence and the previous
track record for that offence. As far as I recall, the
figures were not broken down by gender.

Eric Murch: Yes. We currently have in place a
process by which we increase capacity, but it
entails doubling up. Because of the nature of the
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Eric Murch: The potential for a differential
impact might exist.

3064

10:58
Meeting suspended.

The Convener: We would be interested to hear
about that. Will you get back to us on it?

11:10
On resuming—

Eric Murch: Yes.
Mr McFee: To sum up—notwithstanding the
further information that you will provide for us on
the gender impact, which is clearly an issue given
the high proportion of female prisoners who are in
jail for fine defaulting—your evidence is essentially
that you estimate that the bill’s impact on the
service will be almost neutral. If the bill results in
an increase in the number of prisoners, which it is
suspected would be about 25 to 30 prisoners per
night, you would be able to squeeze them in. Is
that right?

The Convener: I welcome our final panel: Tim
Richley is from Sacro; and David McKenna and
Neil Paterson are from Victim Support Scotland.
Thank you for your written submissions. We move
straight to questions from the committee.
Marlyn Glen (North East Scotland) (Lab): The
written evidence that you submitted is generally
welcoming of the provisions in the bill that deal
with bail and remand. Will you expand on that?
David McKenna (Victim Support Scotland):
For many victims of and witnesses to crime, the
impact of the present bail arrangements is
significant. Indeed, it is one of the most significant
issues that is raised with us as a support
organisation. Many victims tell us of their distress
at experiencing threats and intimidation. They can
even be the subject of a subsequent offence, but
that does not always result in further charges if
there is no witness. The whole way in which
people are bailed and the information that victims
are given about the bail process have not been
working for some time in our communities.

Eric Murch: Yes, we would be able to
accommodate such a number in the medium term.
The Convener: My next question is similar to
my question on gender. In concluding that the bill
will result in a level playing field, did you consider
whether the pattern for under-21-year-olds is likely
to be different? Is that age group less likely or
more likely to breach bail? I suspect that the trend
is that under-21-year-olds are more likely to
breach bail.
Eric Murch: Yes, they are more likely to breach
bail.

The provisions on bail and remand begin to
address that, in as much as they develop the
process and make clear the opportunity to attach
specific bail conditions. The key feature is that
causing fear and alarm can be seen as a ground
for finding that someone has breached their bail
conditions. The provisions have the potential to
transform victims’ and witnesses’ experience of
the bail process. At the end of the day, their
security, their sense of security and their peace of
mind will be substantially improved.

The Convener: Therefore, slightly longer
sentences might be given to that group as a result
of the bill.
Eric Murch: We would need to do the same
exercise for that group. We will do that.
The Convener: We will be grateful for any detail
that you can give us. Although we are not
considering the impact of the bill on the SPS
specifically, we would like to know what impact it
will have on the service. Any further detail would
be quite useful.

Tim Richley (Sacro): We concur with what
David McKenna said about the importance of
keeping victims more in the picture during the
process and of the bill making bail conditions more
robust.

Rachel Gwyon: Okay.
The Convener: We have no further questions.
We will be interested to receive a breakdown of
how you arrived at your figures and how those
relate to different trends in different offending
groups, such as women and young people. Any
sort of breakdown would be extremely helpful.

Marlyn Glen: The bill requires the court to
explain to an accused the terms on which bail is to
be granted. Is that sufficient to ensure that people
who are granted bail understand and agree to
comply with bail conditions?

I presume that if we think of any other issues
when we are writing our report, we can contact
you for additional information.

Tim Richley: It is a good idea but, as we said in
our submission, we would add to it in one
important respect. The process that is put in place
should be similar to that which is used when
probation is granted. Someone not only runs
through the conditions with the person who is
being considered for probation but asks them
whether they accept those conditions. The present
bail process is passive; people are simply told that

Rachel Gwyon: Sure.
The Convener: Thank you very much.
I suspend the meeting for 10 minutes before we
take evidence from our final set of witnesses.
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they are on bail. Often, very little is done to check
that they are aware of the conditions or whether
they accept and are prepared to abide by them.

Marlyn Glen: It is very important that the
accused person leaves the court having
understood the bail conditions. I like your idea of a
written record that they could take away.

David McKenna: I have watched hundreds of
bail decisions being made in the sheriff court. In
my experience, sheriffs take the opportunity to
read out the standard bail conditions to the
accused and to draw their attention to the fact that
certain actions such as interfering with witnesses
could result in a breach of bail. They also ask the
accused whether they accept the conditions.

You spoke about victims’ concerns. I would like
to discuss that with Tim Richley. Do you have
information about how effective the current system
is in providing courts with information on victims’
concerns when a court considers whether to grant
bail?
Tim Richley: I am not aware of how that
information is fed back or whether it is effective.

Our main concern stems from our experience of
watching 100 people pass through a bail or
remand court in the space of 90 minutes. On
average, bail or remand cases each take a
minute—99 per cent of them are bail cases. There
is little opportunity in that setting to ensure that the
accused person—or the offender, depending on
the
circumstances—understands
what
the
conditions mean. Although we welcome the
provision, something more is needed to ensure
that information is communicated more effectively
to the person who is given bail so that they
understand the conditions better than happens in
those few seconds of a court hearing when people
are often confused.

David McKenna: Victim Support Scotland has
substantial concerns about existing processes.
There is absolutely no doubt that the process I
described of bail hearings that last a minute or a
minute and a half does not necessarily allow for
substantial explanation even of the standard
conditions.
In cases that involve serious crime or
prosecution under the solemn procedure, it should
be incumbent on the prosecution to undertake
appropriate investigations to ensure that any
issues to do with the security or safety of the
victims are taken into account and made known to
the court when it decides on bail and bail
conditions. It is often difficult to do that because of
the turnaround time. If someone is lifted on
Monday afternoon, they appear in court on
Tuesday morning, and the information is not
available. However, in more serious cases when
the accused person is remanded for seven days
so that reports can be made and other
investigations can take place, there is an
opportunity to undertake an assessment of the
security implications from the victim’s perspective.
That opportunity could be made available to the
court and taken into account when it decides on
bail.

11:15
Marlyn Glen: That concerns me too. We want to
make sure that the conditions are understood and
accepted. Do you have any practical suggestions
on how that can be done?
David McKenna: Our views are slightly more
wide ranging than the proposals in the bill. Before
an individual is released on bail, a formal
opportunity should be taken in the court setting for
someone to take the time to go through the special
conditions with them and to answer their
questions. The fact that that had taken place could
be recorded.

Margaret Mitchell: The bill proposes to
increase the maximum sentence for breach of
bail—specifically for non-appearance in court—
from three to 12 months. What are your views on
that?

At present, victims of crime are not aware that
an accused person has been released on bail.
They do not understand what the standard
conditions are and they do not know about any
special conditions that might be attached,
including the condition that the accused should go
nowhere near the witnesses, their shop or their
home, for example. In addition, victims do not
necessarily understand what action they can take
if the accused breaches his bail conditions.

Tim Richley: We did not deal with that issue
specifically in our written submission, so I have no
comment to make at this stage.
David McKenna: I will make a brief general
point. There is a perception in our communities
and among people who experience crime that
accused persons and people who are on bail just
ignore the system with impunity—in other words,
nothing happens to them as a result. Although I
am not sufficiently knowledgeable to say whether
the sentence should be three months or 12
months, we need to get across the message that
breaching bail and not turning up for court cases
will not be tolerated in our society. I do not know

The process does not start and finish in court. It
might start when bail is granted, but it is inevitable
that it finishes in our communities. It is important to
ensure that people who are affected by the crime
and who could be affected by the actions that the
accused might take have the information that they
need to protect their community.
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whether increasing the sentence for that from
three months to 12 months will be the answer, but
I can understand why the proposal has been
made.

3068

Mr McFee: Are you cautious because at the
moment many of the individuals who breach bail
and who end up being sentenced serve their
sentences concurrently, which means that, in
effect, there is no sentence for breaching bail?

Margaret Mitchell: That is interesting. You feel
that when people breach bail, that is more or less
accepted on the nod and the three-month
sentence that is available is rarely used.

Tim Richley: You are right—the two sentences
tend to run concurrently. In my experience,
offenders seem to know that there is a good
chance that the sentences will run concurrently
rather than consecutively.

David McKenna: It is difficult for us to
understand from our work with victims what
happens in such cases. We cannot tell whether an
additional sentence has been imposed for breach
of bail, whether it has been rolled together with the
sentence for the original offence or whether the
two sentences will run together. The situation is
unclear to us and I am sure that it must be unclear
to offenders, too.

Mr McFee: Given that the chances are that
nothing will happen to someone who breaches bail
at the moment, surely the penalty for doing so
must be increased so that people take the offence
more seriously. Surely that measure would have
an effect.
Tim Richley: In an ideal world, it might do. If
everything worked out well and increasing the
sentence to 12 months meant that people took
their bail conditions more seriously, that would be
good. However, we would be concerned about
people spending more time in custody. We would
argue that better work could be done with them in
the community. For example, they could be
supervised more effectively.

Margaret Mitchell: Do you feel that the bill
makes it clear that breach of bail will be treated as
a separate offence?
David McKenna: It is important that the penalty
for breach of bail is not seen to be something that
will be wrapped up with, and disappear in, the
main sentence. We want it to be stated that the
community takes seriously the committing of
offences by people who are on bail.

Mr McFee: What would that entail? Can you tell
me about the nuts and bolts of that?

Mr McFee: I felt that Tim Richley skirted over
the issue by saying that because Sacro had not
dealt with it in its submission, the organisation did
not have a view on it.

Tim Richley: People who are on bail
supervision tend to be higher tariff offenders than
offenders who are on ordinary bail. Our staff—or
the staff of another organisation—could supervise,
assess and monitor them in the community.
Through signposting, various other agencies could
be linked in, if that was appropriate. Also, if they
agreed to it, we could start looking at their
commencing
addressing
their
offending
behaviour—if there was offending behaviour to be
addressed—much earlier. Remand could be
avoided, there would be much less cost, and we
would have the benefit of not having 1,200 remand
prisoners a day.

On section 2 of the bill, which is about bail and
bail conditions, your submission states:
“Sacro has operated Bail Supervision schemes in
Scotland for a number of years and therefore has direct
experience of bail.”

Even if your organisation has not come to a view
on the proposed new power, what is your own
view on it?
The Convener: Mr Richley is entitled to give the
view of his organisation if he wants to; he is not
here to give his personal view.

The Convener: Following on from what Bruce
McFee has asked, do you have any figures that
you could give us for breach of bail by those whom
you supervise?

Mr McFee: Fine. It would be useful to hear
either view.
Tim Richley: Before we increase the sentence
for breach of bail to 12 months, we need to think
carefully about putting more people in custody just
for that offence. As we say in our submission, we
advocate the development of a more robust bail
system. From our operational experience of
supervising people on bail, we know that up to 50
per cent of remand cases do not lead anywhere—
people simply walk out of the court. I advise that
we should be cautious about extending the
sentence to 12 months.

Tim Richley: Yes, although our figures are
about 18 months to two years old. Success in
terms of a bail order is that the person does not
reoffend but complies with the conditions of their
bail and turns up at their next court date. Seventynine per cent of people on Sacro’s supervised
scheme in Edinburgh achieve that.
The Convener: Is it possible for us to get a
written submission from Sacro on the schemes
that you run, giving some figures to show the
success of the schemes?
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Tim Richley: We would be happy to supply that
information. According to the statistics that are
available to us, 70 per cent of the general bail
population who are not supervised complete their
bail successfully, which means that 30 per cent do
not. There is a greater chance of people who are
on a supervised bail scheme—who, by definition,
are at a higher risk of breaching the conditions of
their bail—making it through to their next
appearance in court. Given the fact that a remand
prisoner costs £91 or so a day—if not more than
that, judging by the SPS figures that we heard
earlier—and the fact that the average period spent
on remand is between 23 and 25 days, depending
on which statistics are used, the cost of remand
soon adds up.

11:30
Tim Richley: We at Sacro would agree. The last
thing that we want is community safety to be
compromised by people being released on bail
who should not be.
Mr McFee: Do the witnesses from Victim
Support Scotland feel that too many people are
released on bail at the moment?
David McKenna: If we can keep people out of
prison, that is a good start. It is not that we want
more people to be locked up. However, the
statistics tell us that a large minority of people who
are held on remand do not go on to get custodial
sentences. A small but substantial minority of
those who get bail go on to commit serious
offences while on bail. We have to ensure that the
people who need to be on remand are on remand,
and that the people who do not need to be on
remand are allowed to go back to their community,
with the appropriate bail conditions. We do not
want people to go to jail for no reason at all.
People should be held on remand only if it is
absolutely necessary and not simply because it is
an easy option.

The Convener: Are facilities for things such as
drug rehabilitation available to the individuals on
the supervised schemes that you operate? If
someone is waiting to be tried for a drug offence,
for example, is there any drug rehabilitation facility
available to Sacro?
Tim Richley: We could not access rehab from
Sacro; we would have to go through channels
such as local authority criminal justice services.
Currently, we do not have any advantage in that
respect. We could not fast-track access to such
services.

Mr McFee: I would not suggest that anybody
would want people to go to jail if that was not the
appropriate place for them.
If you all support a public safety provision, that
suggests that you feel that the public safety
element has not been taken into account. If such a
provision is to be effective, it must surely increase
the number of people who are remanded. If it did
not, it would clearly be ineffective.

The Convener: So there is no systematic
access to those services.
Tim Richley:
conditions.

No.

There

are

no

special

Margaret Mitchell: In its written submission, the
Association of Chief Police Officers in Scotland
suggests that, in addition to the grounds that are
listed for refusal of bail, there should be a ground
of “public safety”. What is your view on that?

Neil Paterson: That is arguably the case, but it
would be contingent on two things. The
assessment of people who are being considered
for bail must be based on appropriate information.
As David McKenna said, the present conveyor-belt
system works against the possibility of any kind of
appropriate assessment being made—whether of
public safety, the safety of victims or witnesses, or
the needs of the accused person. The system has
to be changed so that assessments can be based
on appropriate information. That is what we want
to be in the bill.

Neil Paterson (Victim Support Scotland): The
bill sets out a substantial test in the criteria that
must be satisfied before a court can refuse bail. It
states specifically that there must be a substantial
risk of an adverse reaction and that evidence must
be provided to the court that justifies that
assessment of risk. Although we welcome the
additional provisions that have been included in
the bill, we think that that bar is still set fairly high.

Mr McFee: The implication of your answer is
that you do not think that appropriate assessments
are made just now. You imply that, at present,
either people who should be remanded are not
remanded, or people who should get bail are
remanded.

Earlier, David McKenna made the point about
the fear and distress that can be caused. It is fair
to say that that relates specifically to people who
are likely to be cited as witnesses in the case in
question. However, some people who are
released on bail cause wider public safety
concerns. If I am correct, that is what ACPOS was
driving at. We broadly concur with what was said,
with the proviso that other substantial tests and
assessments should continue to apply. We need
an appropriate balance.
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Neil Paterson: The honest answer is that we
probably do not know. However, we have
developed a sense that the system is not working
appropriately. I do not have information to say that
more people would be remanded in custody as a
result of our suggestions. However, the courts do
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not always get the information that they require to
allow them to make an informed decision on
whether bail should be granted.

3072

the intention, but I cannot tell whether that will
happen in practice.
Mr McFee: The police would release somebody
on an undertaking to appear at X sheriff court on
such-and-such a day at 10 o’clock. In general, you
are in favour of that now. Are you in favour of the
police being able to impose special conditions,
such as not approaching Jeannie Smith or not
going near the High Street?

Margaret Mitchell: In your written submission,
you welcome the fact that the grounds for refusal
of bail—and public safety is being considered as
one such ground—will be listed in the bill as a way
of increasing transparency and consistency. I think
that the grounds have to be stated openly in court,
which might address your concern that things can
be over and done with in a minute, with nobody
being quite sure what has happened.

David McKenna: Absolutely.
Mr McFee: Are any other measures required to
ensure that conditions are appropriate?

Neil Paterson: The bill explicitly says that the
court must make a statement on either granting or
refusing bail, and we welcome that on two counts.
We hope that, over time, it will increase the
general public’s understanding of the system and
their confidence in it. Such a statement will also
send a clear message to the other stakeholders—
the accused person and the victim—about the
process to be gone through and about the
conditions that apply. If things do not work, people
will know what to do.

David McKenna: Whether using undertakings is
appropriate will always be a judgment call for the
police service. The issue is that the victim of the
crime—the shopkeeper or whoever—needs to
know that the special conditions are in place as
part of an undertaking. Otherwise, the process will
be invisible to the community—it will seem as if
nothing has happened.
Mr McFee: You would be concerned if the victim
did not know about the conditions.

Mr McFee: I want to ask about undertakings,
and my question might reflect some of the
concerns that you have raised.

David McKenna: That is correct.
Mr McFee: Does Tim Richley have comments to
add?

You will be aware of the proposal that the police
should be allowed to impose special conditions
when releasing someone on an undertaking,
which some suggest should be subject to approval
by a senior police officer, although we do not know
how practical that would be. Do you agree with the
principle that the police should be able to impose
conditions when liberating an accused person on
an undertaking? If that provision comes into force,
would you like other measures to ensure that the
conditions were appropriate? If so, what would
they be?

Tim Richley: If the police had extra powers to
impose special conditions, we would need to
ensure that they were closely monitored. Bruce
McFee mentioned that conditions could be signed
off by a senior police officer. It is important that the
police officers who make the decisions and their
senior officers are aware of the bigger picture. We
gave the example in our submission that if the
police imposed the condition that an alleged
offender, Mr X, was not to go near shopping
centre Y, which happened to be where he
obtained his methadone prescription, the risk of
further offending could be increased. If he could
not obtain his methadone prescription, he might go
elsewhere to shoplift, which would cause more
problems than were solved. The complete picture
must be considered and I am not sure whether
police constables on the ground can always do
that.

David McKenna: It is always hard to tell from
the numbers what shifts around in the justice
system. In some senses, the police are the
gatekeepers of what moves into the formal
criminal justice system. I imagine that, every day
of every year, the police decide whether to take
people to court to be remanded. They say to such
people, “You’ll need to watch your behaviour;
you’re not going to get away with this next time—
blah, blah, blah.” The provision offers the potential
for a more formal opportunity in the community to
say, “Your behaviour’s not acceptable, but we will
release you on your own recognisance, as long as
you undertake to behave yourself.” The
information that conditions have been applied
should be shared in the community and certainly
with victims.

Mr McFee: So you would have concerns about
the operation of the power.
Tim Richley: Yes.
Mr McFee: Does the bill strike the right balance
in dealing with deliberately obstructive witnesses
without punishing the people whom Victim Support
called vulnerable witnesses, who are reluctant to
give evidence because of intimidation, for
example?

It is hard to tell from the bill whether the
provision means that fewer people will go through
the remand court process. I presume that that is

Neil Paterson: The relevant section in the bill
probably has its origins in legislation on High Court
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reform; a similar provision was slightly
controversial in that context, too. I understand why
it may be necessary to have such legislation on
the statute book, but since the provision was
introduced for use in the High Court, I am not
aware that it has been used. We argued, in
respect of that legislation, that the provision must
be used as a measure of last resort because there
are far better ways of getting vulnerable and
intimidated witnesses to give evidence than by
compelling them to do so by means of legislation.
We would make that point again in the context of
the bill that we are discussing today. It is better to
provide the appropriate support and, if
necessary—if there is a great degree of
intimidation—the person should be referred to the
witness protection programme, which is available
across Scotland.

Often, there are no witnesses to the threat that
has been made, so nothing can be done.
There is a need to develop witness protection to
ensure that police forces and other agencies are
able to provide for the safety and security of
witnesses in the low-level cases as well as
witnesses in the high-tariff ones.
Tim Richley: I agree with everything that David
McKenna has said.
Mrs Mulligan: On penalties, do you agree that
increasing the sentencing powers of the sheriff
summary courts will mean that those courts will be
better able to deal with a wider range of cases?
David McKenna: I am not sure that we are in a
position to give you a professional or expert
response to that question. The ability to deal with
a wider range of cases in the summary system
could benefit the victim, the accused and the
criminal justice system as a whole. If the change
were made, you would have to review the situation
after two years or so to see what difference had
been made.

Mr McFee: Could you talk further about
support? Where and why is it not being provided?
Neil Paterson: There is no witness support
facility available within any of the district courts in
Scotland. Our witness service, in conjunction with
the Crown Office and Procurator Fiscal Service’s
victim information and advice service, provides
two ranges of support to almost every witness in
the High Court system and in one level of the
sheriff court system. However, the service does
not exist in the district courts, so there is a glaring
gap in relation to particular support needs in the
district courts. The part of the bill that we are
discussing highlights that gap rather sharply.

Mrs Mulligan: Would the proposal lead to
higher sentences, which would put greater
pressure on the prison service?
David McKenna: Again, I stress that this is not
quite our area. All we can do is give you our
experience of how the system works.
The point is not that judges, sheriffs or justices
will give increased sentences or that there will be
an upwards drift in sentencing. I agree with the
earlier witness about that. The only issue might be
if more people were convicted than under solemn
procedure, but it is difficult to determine whether
that will be the case. The issue is not sentencing
drift but whether there is potential for more people
to be convicted under the summary process, or
even the opposite. It is not obvious what will
happen.

David McKenna: There is also the experience
of the witness in the community, as they can suffer
intimidation, threats and harassment. Many victims
will tell you that their experiences following the
reporting of the crime and giving a statement in
evidence were worse than the crime itself. People
are often fearful of the consequences of being
seen to give evidence in court.
Neil Paterson talked about the witness
protection scheme, which is operated by
Strathclyde police on behalf of the Scottish forces,
under which a person’s identity can be changed
and they can move many hundreds of miles away.
However, the scheme deals only with what we
might call high-tariff cases, such as drug cases in
which it is important to get evidence into the court.
Many witnesses are not involved in such cases
and get little support in terms of their safety,
security and emotional needs. They might go to a
police station and say that a man who is accused
of breaking into a garage has threatened to kill
them because they are a witness against him. The
witness might feel strongly that their life is in
danger but the police officer, who has heard it all a
thousand times, will ask, “What do you want me to
do about it?” That is the experience of witnesses.
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11:45
Neil Paterson: In many ways, it will depend on
the type of cases that are placed in each level of
the court system. To refer back to the evidence
that Mr Chalmers gave, it is not clear from the
legislation—nor would we expect it to be—how the
Crown will decide on the locus for prosecuting
different offences in the system. We—and, I am
sure, the committee—would be interested to see
more information on that, because it will be a key
determinant of our response to the question that
you posed. Without that information, it is not easy
to develop a sense of what will happen.
Mrs Mulligan: The committee will be interested
to pursue the matter because it is not clear. I
suppose that I am trying to get your impression of
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it at this stage, but I suspect that your impression
is much like ours and that you cannot be clear
without a few more indications of where we are
going.

3076

expensive court process for the sake of a £190
fine. I think that the alternatives can work for both
victims and offenders and can reduce offending.
Mr McFee: I agree with you. However, if repeat
offences are dealt with by fiscal fine, that could
ignore an underlying problem of drug or alcohol
abuse. How do the witnesses think we could
square that particular circle?

Mr Richley, do you want to add anything?
Tim Richley: Yes. Sentencing has been
mentioned several times this morning. We are
concerned that, if the powers are increased,
sentences will drift upwards. If custodial sentences
drift upwards, it follows logically that alternatives to
custody will be used less widely because of the
stiffer penalties that the bench can impose. We
have to counter that with the targets to reduce
prison populations.

David McKenna: This might not be a popular
thing to say, but it would be a sad world if the only
way that somebody could get access to help and
support was by getting a criminal conviction. When
people come through the criminal justice system
and are found to have unmet needs, it is right that
the system should consider how it can help to
address them, but I would not like to think that
people’s attitude was, “Well, I’ll just go and kick
that door down because I’ll get to court and I’ll get
ahead of the list or I might get some help,”
although I am sure that that is not what happens in
practice.

Mrs Mulligan: You mentioned the alternatives
to prosecution that are proposed in the bill. We will
come back to those, but do you think that they will
allow more opportunities to reduce reoffending?
Tim Richley: I am unsure about how the
alternatives will operate in reality, including fiscal
fines and unpaid work.

On the second part of the question, the formal
criminal justice system does not often detect that
people have support needs in relation to drug
abuse and so on. It will be important that the rules
that govern the use of alternatives, which the
Procurator Fiscal Service will design, do two
things: first, they should look to pick up on needs;
and secondly, they should not allow a situation to
roll on indefinitely so that, for example, someone
gets five or six fiscal fines and three work orders.
At some point, someone must say, “Enough is
enough. You have had that opportunity, but you
will have to go into the formal court process now.”

Mrs Mulligan: Do you not support those
alternatives to custodial sentences?
Tim Richley: We support almost any alternative
to a custodial sentence in appropriate cases.
Broadly, we endorse community alternatives to
custodial sentences, but I am not sure whether 10
to 50 days of unpaid work, as requested or
directed by the fiscal, will work in practice. I am
slightly concerned about that.
David McKenna: Obviously, we have an
interest in the matter from the perspective of
reducing victimisation, which in turn means
reducing reoffending. The alternatives to
prosecution have the potential to reduce offending
and reoffending and so to reduce the number of
victims. They mean first that people are not taken
immediately into the formal criminal justice
system, where they end up with a criminal
conviction and, secondly, that people do not find
themselves involved in a disposal that they will fail
at, which might result in them going to prison. The
pattern of what happens to people who go through
that process shows that they are more likely to
reoffend. We have the opportunity to take them
out of the system.

Tim Richley: On addressing needs, a couple of
services are available. Members might be aware
that two pilot arrest referral services are running:
one in Motherwell and one here in Edinburgh.
When somebody is charged with a drug-related
offence or an offence that might be related to
drugs, such as shoplifting, the alleged offender is
given the opportunity to become involved with
support services before they go anywhere near a
court. For example, they can be referred to such
services while they are in the cells. If that kind of
system was linked with the system of fiscal fines
or with the alternatives that we have been talking
about, it would avoid people being missed. They
would be asked, “Do you have issues in relation to
your drug use? Would you like some assistance
with that?” That could progress along very well.

We all know about people who go on offending
time and time again, but many people come into
the formal criminal justice system only once or
twice in their lives and then never come back
before a court. Do we really want to stigmatise
them unnecessarily with a criminal record that
could affect their employment opportunities and
other aspects of their lives? It is particularly
unnecessary when the outcome in the court will be
a fine of around £190. I do not think that victims of
crime would want people to go through an

Mr McFee: That is a pilot scheme.
Tim Richley: Yes, there are two pilots.
Margaret Mitchell: I just wonder how that would
work in practice. I imagine that fiscal fines will be a
high-volume business and we have heard how in
such business the time is often not taken to look
into things properly. What Tim Richley suggested
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about doing referrals from the cells is fine, but
many people will just get a fiscal fine offer through
their letterbox and it will be a case of, “Right, I’ll
get that out the way.” My concern is not that we
must prosecute people to get something done; it is
that there is the time in the prosecution process for
the defence to put the case properly, for the fiscal
to be aware of all the circumstances and for the
judge to make a proportionate decision on
sentencing. Can the witnesses suggest anything
for the fiscal fine procedure that might help to
highlight that somebody has a drug or alcohol
problem or an underlying problem that has led to
the offence for which they have been charged?

David McKenna: Neil Paterson is probably the
best person to answer some of your questions.
However, I am delighted that lay justices will be
retained and developed, because they are an
important link between communities and the
formal criminal justice system. I am pleased that
the bill does not reflect the advice of McInnes.
Neil Paterson: The comments in our written
submission relate less to the retention of lay
justices than to current facilities in the district court
and the new paradigm of basing the location of JP
courts on sheriffdoms. Two, potentially competing
issues are at play. First, as the committee knows,
facilities for victims and witnesses in district courts
are often poor. There has been considerable
modernisation of the court estate at sheriff court
and High Court level—although perhaps not as
much as we would have liked—but that has not
happened to anything like the same degree in the
district court estate. That means that the issues
about intimidation and fear that David McKenna
highlighted in his response to a question from
Bruce McFee can be much more apparent in the
district court estate than they are in the more
modern court estate, where there are separate
waiting facilities and other arrangements can be
made to manage the problem. Work is required
through the modernisation programme to improve
the situation in district courts.

Tim Richley: Off the top of my head, I do not
have any suggestions on that, although I am sure
that our organisation would want to consider the
matter.
Margaret Mitchell: Mr McKenna, you said that
the rush to prosecution is not the right approach.
How would you deal with the problem?
David McKenna: Again, the issue is the
process. The case papers that go to the fiscal
should draw attention to the fact that the person
has an issue. I agree with Tim Richley that the
time for intervention is when someone with such
issues enters the criminal justice system for the
first time and not six, nine or 12 months down the
road. If there are services to which people can be
referred by the police, Sacro or the social work
department, those should be taken advantage of
at an early stage—they should also be available
as court disposals, but often no such disposal is
possible.

A competing concern, particularly in rural areas,
is that if a large number of courts are closed,
people might be forced to travel considerable
distances to go to court, which also creates
problems. When the rationalisation programme is
taken forward, the two concerns that I identified
will need to be considered. Facilities need to be
upgraded, but if we do not retain a degree of local
access and placement, there will be an adverse
effect on victims and witnesses.

Margaret Mitchell: Is there an issue about
resourcing such services, given that the Crown
Office and Procurator Fiscal Service is under such
pressure?

Mike Pringle: Sheriffs’ powers will be increased
and it is suggested that JPs will have more
powers. Currently I think that JPs can imprison
people for up to 60 days, but there is a proposal to
extend the maximum sentence to six months and
to increase the maximum fine level to level 5.
Another issue is whether justices should be able to
caution people.

David McKenna: I cannot comment on that.
The Convener: We will return to the matter
when we take evidence from representatives of
the COPFS.
Mike Pringle: I do not think that Sacro
mentioned JP courts in its submission, but Victim
Support Scotland mentioned them. Most district
courts are closely involved with the community,
which provides the justices, so there is a direct link
between the district court and what happens in the
community. However, the location of JP courts will
be based on sheriffdoms, so it is possible that
there will be a move away from a communitybased approach. Victim Support Scotland
expressed concerns about the matter; will you
expand on those?

I think that you heard the earlier question about
traffic offences. If cases are shifted down to
justices, should they be able to disqualify drivers
immediately, as well as by totting up? Would that
exacerbate the situation that you described?
12:00
Neil Paterson: In truth, it is difficult to say at this
juncture. The key issue is that the retention of
justices should not be progressed without the
ancillary measures that are in the bill. JPs must be

We have heard a lot about whether lay justice
courts should continue. Will you talk about the lack
of facilities to which you refer in your submission?
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given greater support and much more intensive
training; without that, concerns may be more
apparent.

them. Witnesses do not want to repeat that
experience. A big gap in the district courts needs
to be addressed.

We have made comments about the locus for
trying cases and about particulars. How that will
pan out is unclear; we need to see more
information before we can offer a more informed
view.

Key issues in relation to witness protection also
need to be addressed. More needs to be done to
ensure the safety and security of a person who
has witnessed a crime, whether as a victim, a
bystander or whatever. That person needs to feel
that their position is being taken seriously. Some
proposals for bail will take important steps towards
that, but quite a lot still needs to be done.

The Convener: I return to witnesses. The key
issue in the Bonomy reforms and in relation to the
bill is that although a victim is a witness, trials will
not proceed without other witnesses. We have all
had experience of that as witnesses ourselves or
from listening to witnesses’ experiences.

The Convener: In the High Court and in sheriff
court solemn cases, do witnesses now have better
treatment? Are they separated from the accused?

You have talked about more serious cases in
which intimidation takes place, but I am thinking of
ordinary cases in which no allegation of
intimidation has been made. People’s everyday
experiences are of nobody greeting them at the
court—I do not know even whether they are
entitled to a cup of tea—and of the court not
necessarily having facilities for witnesses to sit
separately from everybody else. There is a case
for having a witness service or a charter for
witnesses that is similar to our thinking about
victims. Do you agree that it is about time that we
started to improve our treatment of witnesses in
the system? Without witnesses, victims will not get
justice. I should use the term “alleged crime”, but
you know what I mean.

Neil Paterson: That is the case in some places.
Where the court estate permits it, separate waiting
areas are possible, but not all sheriff court
buildings allow for that, because some are too old
and making the conversions is physically
impossible.
The Convener: Do you know what happens to
witnesses when those facilities are not available?
Neil Paterson: If we were working with people
whom we knew would go to court, we would liaise
with the Crown—if they were Crown witnesses—
and the Scottish Court Service to make
arrangements so that witnesses did not come into
contact with people about whom they might be
concerned. That happens in many cases.
However, some folk do not take up the offer of
support and just turn up on the day. Unfortunately,
it is less easy to do something in that situation.

David McKenna: I am sure that Neil Paterson
will fill you in on the detail. We should recognise
that substantial work has been undertaken in the
past five years to improve witnesses’ position—we
have the witness service in the High Court and all
sheriff courts. However, there is a big gap in the
district courts and in addressing the low-level
intimidation that you are talking about. We also
have the Vulnerable Witnesses (Scotland) Act
2004.

Before I came to today’s meeting, I asked our
witness service manager to give me an indication,
from our statistical records of cases that have
been reported to us, of the level of intimidation that
still takes place. In the past 12 months, people
have complained about intimidation in or around
the High Court or sheriff courts—at a level serious
enough for us to record—in more than 3,000
cases. Although advances have been made, the
issue has not gone away.

The Convener: You referred to a witness
service. Is that for witnesses only?
David McKenna: Yes.

The Convener: What is being done about that?

The Convener: Does it operate separately from
the victim service?

Neil Paterson: Several measures are being
taken. We have worked closely with the Court
Service to help it to redesign some of its buildings.
In some instances, situations arise before we
come into contact with a person. Sometimes when
we go into the witness waiting room and say,
“Hello. Are you Mr So-and-so?” and take them out,
they tell us that they have been sitting alongside
the accused or their associates. If we do not know
about the person in advance, it is not possible to
deal with the situation.

David McKenna: Yes. It is part of Victim
Support Scotland’s overall structure, but it
operates in sheriff courts and in the High Court.
Volunteers co-ordinate support with key staff.
However, there is nothing in the district courts. As
you said, the issue is not just high-profile cases
but the terrible experience of walking into a
building where there are hundreds of people,
including the accused and his or her friends—the
accused is usually a man. Witnesses sit in the
same room as those people, who are 2ft away
from them and who talk about them in front of

The Convener: Do the police get involved?
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Neil Paterson: They are involved in some
instances. With crimes that are at the higher end
of the tariff, the police work with us and the Crown
Office to ensure that such situations do not arise.

and have the same support needs. That remains
uncharted territory.
Mike Pringle: Under the bill, the JP courts will
be the responsibility of the Scottish Court Service,
whereas at present the district courts are local
authorities’ responsibility. In general, local
authorities have not spent money on facilities.
How difficult will it be to upgrade the facilities? The
City of Edinburgh Council has spent a lot of money
on upgrading the district courts, so many of the
facilities that you request are available, but that is
not the case generally. As the new JP courts will
be the responsibility of the Court Service, is that
an opportunity for improvements to be made?

The Convener: That is what I am driving at. You
say that not too many problems arise with cases
that are at the more serious end of the scale.
However, it seems to me that no matter what type
of crime is involved, witnesses should get the
same treatment as they would get in the High
Court.
Neil Paterson: We agree.
The Convener: There is a weakness in the
whole system. The defence and the prosecution
often rely on witnesses appearing—they are
crucial to the system. By introducing measures on
reluctant and obstructive witnesses, we are only
touching the surface. I am interested in further
information about the 3,000 cases of intimidation
that you mentioned. Do you agree that it is about
time that we improved the treatment of all
witnesses, regardless of which part of the system
they are in? Would it be unreasonable to say that
the Executive should have some kind of charter?
You probably think that that is naff, because we
have charters for this and that, but we could
substitute another term. Should we have a set of
rights that witnesses can expect, regardless of
whether they are in the lay justice courts or the
higher courts?

David McKenna: We will have to wait and see
what the Scottish Court Service’s proposals are for
the rationalisation of its estate. We have made the
point that we do not want courts to disappear, so
that people have to travel 40 or 50 miles to get to
court when they can travel a mile at present. In our
experience of victim support, there are
opportunities to use the existing resources better.
For example, spare capacity in one court could be
used to reduce the number of physical courts from
three to two in an area. There is potential to
improve existing buildings and to make better use
of buildings that are already up to the mark.
Perhaps—dare I say it?—sheriffs could sit at 6
o’clock in the evening, justices could sit at 7
o’clock in the evening or we could have Saturday
courts. Many measures could be considered to
improve victims’ and witnesses’ experience of the
court system.

David McKenna: That is an eminently sensible
suggestion. We have a victims charter that sets
out national standards and what victims of crime
can expect from the agencies. As I said, we have
made rapid and substantial progress in the past 50
to 60 months, but there is a long way to go. My
aspiration is that witnesses who are not
associated with the accused should be able to go
into any court building and find separate
entrances, facilities for tea and coffee, seating
areas and toilets. There is no point in a toilet being
at the bottom end of the witness room or at the
end of a corridor if all the people sitting there are
the accused’s friends and witnesses.

The Convener: You can dare.
David McKenna: I had better finish there.
The Convener: That completes our questions.
We are grateful for your oral and written evidence.
We would benefit from information on the statistics
that you mentioned—we would like to scrutinise
that issue further.

The Convener: That is helpful. If the committee
decides to develop that theme for our report,
which I am keen to do given your support in
principle for the suggestion, you might want to
think further about it and give us some ideas.
David McKenna: As well as the issues for
victims of and witnesses to crime, serious issues
often arise for people who are involved in the
family courts, although that is a civil matter.
Witnesses in such cases often suffer intimidation
and need support and help. The same is true of
fatal accident inquiries and antisocial behaviour
cases. They do not fall on the criminal side, but
people in such cases can experience victimisation
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16th Meeting, 2006 (Session 2), 17 May 2006, Supplementary Written
Evidence
SUPPLEMENTARY SUBMISSION FROM JAMES CHALMERS
Thank you for your email of the 18th May. The following statistics may be of some use to the
Committee: I am happy to attempt to provide any clarification or further information which is
requested. There is also one additional point I wish to make in respect of the proposed “opt-out”
procedure for fiscal fines, as follows:
Fiscal fines and the opt-out procedure
Under the proposed new section 302C of the 1995 Act (see section 39 of the Bill), a request for a
recall of a fixed penalty or compensation order is to be made “no later than 7 days after the expiry
of the period specified in the offer for payment… or, where a[n enforcement] notice is sent… no
later than 7 days after it is sent” (section 302C(3)(b)).
Given that a request for recall is to be valid “only if the alleged offender claims that he did not
receive the offer concerned” (section 302C(2)), making the deadline for a request run from a date
specified in the offer seems odd to say the least. My initial reaction to this was that the oddity was
of little significance, because in practice the alleged offender would not be aware that he or she
had been deemed to have accepted a fixed penalty or compensation order until an enforcement
notice was received, at which point a fresh opportunity to request a recall would arise.
On further thought, however, that may not be the case. Given that acceptance (or deemed
acceptance) of a fixed penalty or compensation order is to be treated in the same way as a
previous conviction and disclosed to the court for the purposes of sentencing in future cases
(section 41 of the Bill), it is easy to envisage a situation where an individual first becomes aware of
a deemed acceptance because they are charged with another criminal offence and receive notice
(along with the indictment or complaint) that the Crown intends to lay the deemed acceptance
before the court if they are convicted.
Assuming that the initial seven day period for requesting a recall has elapsed (which will almost
certainly be the case), it seems to me that they would then have no means of challenging the
deemed acceptance even if it were accepted by all concerned that they had never received the
original offer. They would have no right to do so unless they were sent an enforcement notice. It
might be that a fictitious notice of “intention to take enforcement action” could be engineered in
order to give them the opportunity to seek a recall, but it would seem deeply unsatisfactory if
matters had to be dealt with in this way.
This problem is, of course, compounded by the fact that their supposed “acceptance” of the fiscal
fine might even have been a factor in the decision to prosecute them on the second occasion.
Percentage of cases which go to trial before a jury
Statistics on guilty pleas and trial outcomes are surprisingly difficult to obtain. The regular statistical
bulletin, Criminal Proceedings in Scottish Courts, includes figures for the number of persons
convicted, but that includes both those who plead guilty and those who are found guilty after trial.
Figures published by the Crown Office do identify the proportion of cases which go to trial, but do
not give the outcome of those trials.
The following table is based on published Crown Office statistics on cases disposed of over the last
two years. Percentages are a total of all disposals for that year.
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Non-court disposal
No further proceedings
Summary plea
Summary trial
Solemn plea
Solemn trial
Total disposals

2004/2005
136714 43.9%
45775
14.7%
117456 37.7%
7191
2.3%
3455
1.1%
1008
0.3%
311599

2003/2004
91544
35.74%
37326
14.57%
115740 45.18%
7032
2.75%
3416
1.33%
1103
0.43%
256161

Source: http://www.crownoffice.gov.uk/About/corporate-info/Caseproclast5
Notes:
1. “No further proceedings” refers to cases where proceedings were commenced or
attempted but later closed.
2. Cases disposed of by way of a plea would seem to include cases where a plea of not guilty
was accepted.
3. The total number of cases disposed of in 2003/2004 is recorded in the published Crown
Office figures as 256162, but the various disposals listed add up to 256161: this is noted
here only to explain the discrepancy should the figures be compared.
Cases likely to be “transferred down” to summary procedure if summary sentencing powers
are enhanced.
The Bill includes provision to increase the normal sentencing powers of a sheriff from three to
twelve months imprisonment in respect of summary procedure. This raises the question of what
type of crimes are likely to be prosecuted under summary rather than solemn procedure as a
result.
The published statistics for sentence length (across all courts) break down sentences imposed as
follows: sentences up to three months; sentences from 3 – 6 months; sentences of 6 months – 2
years; sentences of 2 – 4 years; sentences of 4 years and over. According to the most recently
available figures, the crimes which, where a custodial sentence was imposed, were most likely to
receive a sentence of three to six months were as follows:
Housebreaking
Dangerous and careless driving
Unlawful use of a vehicle
Drunk driving
Theft by opening a lockfast place
Handling an offensive weapon
Other theft
Common assault
Theft of a motor vehicle
Shoplifting

47%
44%
44%
41%
40%
40%
40%
37%
35%
34%

Total number of cases resulting in a custodial sentence
1116
153
909
200
390
759
921
1708
260
2370

Source: Criminal Proceedings in Scottish Courts, 2004/2005 (CrJ/2006/3), table 10. “Other theft”
refers to thefts other than by housebreaking; opening a lockfast place; of a motor vehicle, or
shoplifting. Figures for all other crimes were below 25%.
It may be that these are the most likely types of case to be “transferred down” to summary
procedure if the sheriff’s sentencing powers are increased as proposed, but these figures can only
provide an extremely rough indication of any likely change.
James Chalmers
May 2006
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SUPPLEMENTARY SUBMISSION FROM SCOTTISH PRISON SERVICE
Thank you for the follow-up queries from the Committee relating to any potentially differential
impact of the Bill’s provisions on women or young people as regards prison numbers.
As we understood it, Committee members were interested in any breakdown we could provide
relating to the figures we had already given. In addition, an interest was expressed in whether
young people were more likely to offend whilst on bail or breach bail and whether this might have a
statistically significant bearing on the likelihood of an aggravated sentence being given.
We have looked at the data we have on fine default. In 2004-05 the average daily prison
population of fine defaulters was 61. 4 of these were women (6.6%). 7 were young offenders
(under 21) (11.5%). These figures compare with the following proportions of our overall prison
population: 4.9% female; 21.1% young offenders. The overall context is that 0.9% of the total
prison population are fine defaulters compared with 0.9% of young offenders and 1.2% of women.
The numbers involved are very small and we have been advised that statistically it is hard to draw
any conclusions. It seems that the female population is made up of a slightly higher proportion of
fine defaulters than the male prison population so to the extent that the Bill’s fine enforcement
arrangements should help reduce the numbers sentenced for fine default, it may be that women
stand to benefit to a slightly greater extent.
Although it is possible to establish the proportions of those receiving bail that are women or young
people, the figures showing those bailed and having previous convictions are not broken down in
this way. As such it is not possible, using our current information, to provide a breakdown of the
gender or age impact for our estimate of the 25-35 potential extra prisoners per night arising from
the new bail provisions. This figure was obtained by examining the numbers who had previously
received bail for one of the offences set out whilst having a previous relevant conviction as set out
in the Bill.
Finally we have looked at some research conducted by the Scottish Executive: Offending on Bail:
An Analysis of the Use and the impact of Aggravated Sentences for Bail Offenders. This is
published on the Scottish Executive website at
The research found that younger
www.scotland.gov.uk/Publications/2004/03/18848/32719.
accused were more likely to offend on bail and females were less likely to offend. But it also found
that “an offender’s gender, age and type of offence…committed were found to have no statistically
significant bearing on the likelihood of an aggravated sentence being given”. The research also
states that in the vast majority of cases (90%) where an aggravated sentence was given, the
aggravation represented 50% or less of the total sentence.
It seems that within our initial estimate of an overall slight impact, we can establish no potentially
differential impact on either women or young people of any statistical significance. I hope this
additional information is helpful to the Committee.
Rachel Gwyon
Director, Corporate Services
May 2006
SUPPLEMENTARY SUBMISSION FROM VICTIM SUPPORT SCOTLAND
I am writing to you to provide additional information in respect of the evidence presented by Victim
Support Scotland at a recent meeting of the Justice 1 Committee.
During the session we indicted that our records demonstrated that around 3000 witnesses
supported by the Witness Service in the Sheriff and High Court had reported some degree of
intimidation. This figure arises from working with in excess of 70,000 witnesses in a 12 month
period. It is important to set in context the character and nature of the experience of intimidation by
witnesses that we routinely work with in the court setting. The vast majority of the witnesses
accounting for this 3000 figure express what can be described as ‘low level’ intimidation. Often this
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is associated with being in close proximity to an accused, his family or friends. It is not unusual for
witnesses to have sight of an accused in the public areas of the court and in the environment
adjacent to court buildings. Some witnesses understandably can find such experiences upsetting
and distressing and a sense of anger, fear or alarm is not uncommon. In most cases the support
and assistance provided by the witness service will alleviate such concerns.
In the few cases where there is said to have been direct intimidation of a witness through threats or
threatening behaviour, the Witness Service would always bring this to the attention of the court
authorities who take very seriously such reports. The Witness Service enjoys a very constructive
relationship with the Courts Service and Procurators’ Fiscal services and has ready access to such
personnel in the court when assistance is required. As you will know, special arrangements to
support witnesses attending court are readily available in cases where there is a distinct possibility
of the witness experiencing distress or intimidation.
Presently we are examining our records to ascertain in more detail the specific nature of witness
experience in relation to intimidation and I will be pleased to advise you accordingly in due course.
In the meantime if I can be of any further assistance please do not hesitate to contact me.
David McKenna
Chief Executive
May 2006
SUPPLEMENTARY SUBMISSION FROM SAFEGUARDING COMMUNITIES, REDUCING
OFFEND (SACRO)
Briefing on Offending Whilst on Bail
Re: Follow-up to oral evidence on Criminal Proceeding etc. (Reform) (Scotland) Bill
Notes
The Scottish Executive data includes a figure for those who offended on bail and were
subsequently convicted of the offence; the Sacro data includes a figure for those who did not
comply with the bail conditions or were remanded for an alleged offence whilst on regardless of
whether they were later convicted of the offence. For this reason the non-compliance figures for the
Sacro data are likely to be inflated when compared to the Scottish Executive offence figures.
Scottish Executive Data
Table 1. Rates of offending on bail for the 2001 sample.

3

Number
given bail

Number given bail
offended while on bail

654

190

who Percentage who offended on
bail

All courts
29%

Sacro Data

3

Scottish Executive (2004). Offending on bail: An analysis of the use and the impact of aggravated
sentences for bail offenders. Downloaded from
http://www.scotland.gov.uk/Resource/Doc/47171/0025043.pdf on 23/05/06.
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Table 2. Number of service users and proportion compliance for Sacro Bail Services.4
Total number Number who did not comply Percentage who did not
of
service with bail conditions or were comply with bail conditions
users
remanded
or were remanded
Bail Supervision
367

101

27.52%

25

0

0.00%

Bail Accommodation
Ayrshire Bail Supervision Service
Service aims
1. To provide bail services to Kilmarnock and Ayr Sheriff Courts for people living in the North,
South and East Ayrshire areas.
2. To restrict non-essential custodial remands to the minimum.
3. To contribute to community safety by constructively addressing the risk of offending by
people on bail.
Service objectives
1. To work in partnership with the Social Work Team at the Sheriff Courts by providing a
responsive duty system for referrals of bail clients.
2. To meet with the bail client prior to their release from court, if possible, after referral from
Social Work Team.
3. To monitor the client's adherence to the conditions of supervised bail.
4. To support the client and/or make referral to existing agencies, in order to reduce the
likelihood of further court appearances.
5. Prior to each appearance, to report to the Court concerning the client's adherence to the
conditions of bail supervision and their uptake of support by means of a bail supervision
update report.
Edinburgh and Midlothian Bail Accommodation Service
Additional Service Aim
x

To access emergency accommodation for accused persons who, through their inability to
return to their previous accommodation, would otherwise be denied bail.
Additional Service Objective
x

To identify and reserve accommodation placements with city centre accommodation
providers with whom Sacro has working contracts.

Lucinda MacFarlane and Steve Kirkwood
24 May 2006

4

Bail Supervision Data: Edinburgh and Midlothian, Ayrshire, North and South Lanarkshire,
01/04/02-31/03/06; Bail Accommodation data: Edinburgh and Midlothian, 01/04/02-31/03/06.
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18th Meeting, 2006 (Session 2), 24 May 2006, Written Evidence
SUBMISSION FROM PROCURATORS FISCAL SOCIETY
The Procurators Fiscal Society welcomes the opportunity to comment on the Criminal Proceedings
etc (Reform) (Scotland) Bill. We regard some of the reforms as innovative and share the same goal
as others working within the Criminal Justice system to deliver justice efficiently and effectively.
That said we take the view that any measures must be adequately planned, resourced and
implemented.
We have commented below on the areas of the Bill which may impact on our members.
Reform to the system of bail and remand - part 1
We have concerns at the apparent codification of what is considered to be the existing common
law, particularly with regards to what is described in the explanatory notes to the Bill as a nonexhaustive list of the considerations that will be relevant to bail. As a matter of principle alone great
care must be given in enacting any provision to ensure that it in no way interferes with the
independence and discretion of the Procurators Fiscal and Judiciary in that regard. Moreover,
although the list is described as non-exhaustive, it might mislead victims and witnesses and unfairly
raise their expectations in respect of the opposition to bail by the Crown.
More troubling are the provisions of proposed new section 23B(5), which appear to imply that
parties will have the opportunity to comment on the risks inherent in the decision to grant bail. Risk
assessment is a difficult exercise. If it is expected that the Crown is to carry out such an
assessment and proffer a view on the risks inherent in particular cases our members must be
better equipped to carry this out. Appropriate guidance to assist members in deciding whether to
offer a view to the court on risk and ensure a nationwide consistency of approach will be required.
This will involve training with resource implications.
With a more stringent approach to breaches of bail it is perhaps inevitable that there will be
increases in reports for breaches of bail. Any such increase in reporting will require be carefully
reviewing and planning for to ensure that there is a proportionate increase in resources available.
We welcome the flexibility created in relation to the time allowed for dealing with bail applications.
Changes to the law relating to criminal proceedings, in relation to procedure in summary
and solemn cases – part 2
Liberation on undertaking
Although the desire for more efficient, effective summary justice is one which the Society shares,
the extension of the provisions for release on undertaking will result in an inevitable increase in the
number of cases to be processed as undertakings. There is already considerable pressure on our
members to comply with tight timescales for taking and implementing decisions. Our members
have succeeded against the odds in ensuring the Departmental performance but in many cases at
significant personal cost. It is imperative that additional resources are available to meet this new
challenge without adversely impacting further on our members and having an adverse effect on the
quality of their decision-making.
Increasing the sentencing power of summary criminal courts - part 3
Although sentencing is entirely a matter for the independent judiciary the provisions will indirectly
impact on the work of the Crown Office and Procurator Fiscal Service. Just as the increase in
sentencing powers of the Shrieval bench in solemn proceedings from 3 to 5 years imprisonment
increased the proportion of cases tried on indictment in the Sheriff Court, any increase in the
sentencing powers of the Sheriff on summary complaint will give rise to an increase in the
proportion of cases proceeded with at level. Although there are expectations that the extension in
the range of alternatives to prosecution and changes in the mechanisms for their enforcement will
reduce the business of the summary courts, in fact that might only make way for more serious
cases to be prosecuted in their place. The review by Sheriff Principal McInnes highlighted the
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pressure of business on the existing summary courts. The Society is therefore anxious that the
Scottish Executive ensure that the resources are in place to cope with any additional workload,
particularly where more serious cases might proceed on summary complaint than do so at present
in order to avoid any adverse impact on our members.
Extending the range of alternatives to prosecution – part 4
The Society welcomes the decision to extend the range of alternatives to prosecution. This
reflects favourably on the trust which is placed on our members in respect of their decisionmaking, integrity and use of discretion.
The change to an opt-out system is seen as a positive step. Care will require to be taken with the
implementation of these changes to ensure that our members are given adequate training,
guidance and resources.
We believe that Conditional Offers of Fixed Penalties should have little or no resource implications
given the existing systems, which are in place. We are concerned that the right of recall may prove
difficult to manage and there may be resource implications there.
It will be essential for the efficient working of this system that police reports contain the additional
necessary information to allow our members to be in a position to make informed choices. Any
failure in that respect will have the potential to cause difficulties.
Compensation Offers are seen as a positive step but will result in training issues for our members
and will require guidance on implementation. While we welcome the general approach, we have
concerns over the issuing of such offers in cases of assault/personal injury. We see difficulties in
being able to decide whether fault lies entirely on one side in some such cases and will require to
rely on the impression of the police officer reporting the case. We are concerned that police
reporting may not be comprehensive enough to allow for a positive decision to be made.
Comparison should be made with the present system where Courts make very few awards of
compensation in such cases for the same reasons.
Work Offers in principle are to be welcomed but there are clear resource issues and
training/guidance implications for our members. Such offers are likely to be labour intensive and
potentially long running. We fear they will add considerably to the pressures already placed on our
members. They will require to be properly resourced.
We welcome the ability to disclose the acceptance/issue of such alternatives to the Court. We have
some concerns regarding the limit of two years placed on such disclosure which may prove difficult
to manage and could lead to resource implications in its management.
Time limit extensions are to be welcome and are essential if the changes are to be workable.
Establishing justice of the peace courts and reform of the procedure by which justices of
the peace are appointed and trained – part 4
The Society acknowledges the careful consideration given to the future of the District Courts and
the commitment to community justice, a commitment that our members share. We welcome the
plans for Justice of the Peace courts to fall within the overall Scottish Court Service umbrella and
hope that this step will bring about the necessary consistency of approach and efficiencies in
practice.
The Society also welcomes the new provisions for the appointment and training of Justices of the
peace. It is also vital that those acting as Clerks in the Justice of the Peace courts will have the
necessary, relevant criminal law experience to best advise the Justices who are advised by them.
We consider it essential that a robust approach is taken in all these areas to ensure that we will
have a well equipped, professional and accountable lay bench.
To that end we are concerned to ensure that Parliament addresses itself to the standards to be
applied in such appraisal, both in terms of competency and more general professional conduct.
Although the Bill does not appear to set out the criteria for appraisal, and nor should it, it must be
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made clear that care requires to be given not only to ensuring that there are well established and
understood consequences for failures to comply with the conditions of appointment, including
satisfactory appraisal, but also that those responsible for conducting those appraisals have both
the guidance and powers necessary to effectively carry out their responsibilities.
Council of the Procurators Fiscal Society
6 April 2006
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND
The Law Society of Scotland (“the Society”) as the governing body of Scotland’s solicitors has a
unique role in the administration of justice in Scotland. The Society has, as its statutory objects
under the Solicitors (Scotland) Act 1980, the promotion of the interests of the solicitor’s profession
in Scotland and the promotion of the interests of the public in relation to that profession. Not only is
the Society therefore concerned with the administration of justice from the perspective of the
solicitor but also from the viewpoint of the public, the principal consumers of the services of the
justice system whether as victims, witnesses or accused persons.
General Comments
The Society’s Criminal Law Committee (“the Committee”) has been actively engaged in
consultation on the reform of the summary criminal justice system in recent years and now
welcomes the publication of the Criminal Proceedings etc (Reform)(Scotland) Bill.
In debating any proposals for reform, it is important to consider what the aims of the summary
criminal justice system should be. The Committee believes that there are central values, which
should be at the core of any criminal justice system and which are essential in reflecting the fair
administration of justice. The system should be (a) just and fair; (b) certain and predictable; and (c)
effective and efficient.
1. Just and Fair
By this the Committee means a system of criminal justice, which conforms to acceptable standards
of justice and fairness. The incorporation of the European Convention on Human Rights (“ECHR”)
has reinforced principles which are central in delivering justice and fairness in Scots criminal law.
These principles include the proper investigation of crime, the presumption of innocence, equality
of arms and the determination of guilt and innocence within a reasonable time by an independent
and impartial court. The criminal justice system should continue to uphold these principles and
ensure that sufficient safeguards are in place to protect against miscarriages of justice.
2. Certain and predictable
The system should be organised to enable those affected by its operation to be confident that the
law will be interpreted clearly without giving rise to doubt about is aims and objectives and
reasonably certain about the outcome of cases decided by criminal courts. Inconsistency and
apparent arbitrary sentencing give rise to concerns and can impinge adversely on public
confidence in the system.
3. Efficient and effective
The Committee recognises and supports the need for value for money from the criminal justice
system. It is clear that the criminal justice system, in common with other areas of public
expenditure, must operate within a controlled budget. However, as the criminal justice system is a
central feature of any civilised society and is responsible for ensuring that people can live and go
about their daily business without fear of personal violation or destruction of property, it is therefore
essential that the system is properly resourced and that the resources are directed where they are
needed. In delivering summary justice, resources must be allocated to ensuring that the
procedures and processes involved operate fairly whilst facilitating the expeditious disposal of
business.
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Part 1 – Bail
The consultation paper5 on bail and remand issued by the Sentencing Commission for Scotland in
2004 presented compelling evidence to suggest that the current bail system in Scotland is not
operating effectively in terms of crime reduction for those granted bail or consistently in terms of
sentencing policy. The challenge for the Scottish Parliament, in addressing these issues, is
therefore to seek to restore credibility in the system whilst balancing the rights of the accused with
the interests of public safety and the smooth operation of the judicial process.
The Committee welcomes the introduction of a statutory framework of criteria for the consideration
of bail. At present, the lack of statutory or judicial guidelines can mean that there is the potential for
a lack of consistency both in relation to the opposition to bail by the Crown and in the decision
making process by individual judges. The requirement in section 2 for judges to provide reasons
for their decisions will allow case law on bail to develop, thereby ensuring greater transparency and
certainty in the decision-making process. If certainty and predictability are to be achieved
throughout the system, then a court at first instance should be informed when a decision made by it
in regard to bail is overturned by the High Court. Provision should therefore be made for the
decisions of the High Court in bail appeals to be disseminated to the courts at first instance.
If the bail system is to operate effectively, the person who is subject to the bail order must have a
clear understanding of what is expected of him or her and what will happen in the event of a breach
of an order. The Committee therefore supports the express provision in section 2(2) of the court’s
responsibility to explain the implications of being granted bail, the bail conditions and the
consequences of breach of bail. The provision of this information in a formal written bail order is
helpful and the Committee would suggest that the order should be extended to include the dates on
which the accused is next required to attend court.
The bill sets out the general propositions that are at present reflected in Scots common law and
6
Strasbourg case law . However, the new section 23D which is inserted by section 1 of the bill
would appear to depart from the current law, reverse the presumption in favour of bail and provide
that in certain cases, bail will only be justified in exceptional circumstances. Whilst it will still be
possible for a judge to grant bail having regard to the circumstances of a particular case, before
doing so the judge must be satisfied that there are “exceptional circumstances”. What will amount
to “exceptional circumstances” has yet to be determined. The Committee is concerned that the
certainty which other provisions in this part of the bill introduce will be diluted by this section. It is
also difficult to ascertain why this section is needed. If the court is applying the standard criteria set
out in section 23C, it will have regard to the serious nature of the offence and the fact that the
accused has an analogous previous conviction. Clarification would therefore be welcomed as to
why it is thought necessary to include this provision in this measure and confirmation that its terms
are compliant with Article 5 of the European Convention on Human Rights (ECHR)(the right to
liberty and security of the person).
The bill presents the Parliament with an opportunity to look at the law on bail afresh and consider
innovative ways to address the causes of potential offending behaviour at an early stage in the
process. Rather than focusing on the alleged commission of certain categories of crime, the bail
system could adopt a more holistic approach, tailored to the interests of justice, the needs of the
community at large and the circumstances of individual accused persons. To make a proper
assessment of the accused’s suitability for bail, particularly in regard to the likelihood of reoffending, the court should have all relevant information before it. Greater emphasis should be
placed on front-loading the system so that informed decisions can be taken, with the focus on a
package of bail conditions, which will be specific to the circumstances of the individual accused.
Projects could be identified to assist in addressing the underlying cause of potential offending
behaviour and thereby reducing the risk of offending whilst on bail. In this way, it is hoped that the
accused person will engage more readily with the process and thereby assume greater
responsibility for his or her behaviour whilst on bail. This additional responsibility should be set in
the context of an appropriate environment so that every opportunity is afforded to the accused to
5
6

“Use of Bail and Remand – a consultation”, Sentencing Commission for Scotland 2004.
Policy Memorandum Paragraph 30.
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adhere to the conditions of bail, thereby offering increased protection for the public and victims of
crime, in particular.
Referral to treatment programmes at this stage in the process should not be regarded as an
admission of guilt on the part of the accused and it would be inappropriate to consider the merits of
the case against the accused. However, there may be situations in which it is apparent that the
accused could benefit from some intervention, such as treatment for an alcohol problem, which
could assist in reducing any likelihood of future offending behaviour. With this kind of focused
intervention and support, the Committee would hope that the number of offences committed by
those on bail would reduce.
If the system is front loaded with a significant effort made at the early stages of the case to ensure
that the accused has a specified address, can be supported at that address and receive any
assistance in the form of treatment programmes, then it is hoped that this may reduce the rate of
offending whilst on bail and improve public confidence in the system. It is appreciated that this
would be resource intensive and that additional funding would have to be allocated to the system.
However, there may be corresponding savings from the reduction in the numbers ultimately
remanded in custody pre-trial and savings arising from the reduction in the number of prosecutions
for breach of bail.
Linked to this is the need to have a swift turn-around time between the pleading diet and the
conclusion of the trial. Delays in the criminal justice system undoubtedly place pressures on the
bail system. It is therefore important that the provisions in the remainder of the bill facilitate the
speedy administration of justice and in so doing complement the reform of the bail system.
Part 2 – Proceedings
Section 6 (Liberation on undertaking) - The Committee welcomes this provision as it should
ensure that in appropriate cases accused persons are brought before the courts shortly after the
alleged commission of the criminal offence. This reinforces the link between alleged criminal
behaviour and the court process whilst ensuring that justice is delivered swiftly. Consideration
could be given to extending the procedure so that if the accused person advises the police which
solicitor is to be instructed, then that solicitor could be given notification of the undertaking and the
date when the accused is scheduled to appear. The solicitor could in this way assist in seeking to
ensure that the accused attends court on the specified date. The Committee believes that the
reference in the new section (1F) to the procurator fiscal’s discretion is particularly important as it
preserves the role of the prosecutor in determining the appropriate disposal of a case in the public
interest and ensures flexibility in the process.
Section 7 (Electronic Proceedings) - The Committee supports the introduction of electronic
proceedings and believes that efforts should be made to modernise court procedure through
greater use of electronic communication in a secure setting. Consideration could be given to
developing this further to provide for the initial tendering of pleas of guilty and not guilty in cited
cases by electronic means as well as by paper format. Such improvements could deliver greater
efficiency within the system.
Section 12 (Disclosure of Previous Convictions) - The Committee supports the insertion of a
new section 166A into the Criminal Procedure (Scotland) Act 1995 to allow the court to take
account of previous convictions acquired by the accused between the date of the offence and the
date of conviction. The Committee can see the merit in allowing the court to have all relevant
information before it when sentencing.
However, the Committee does have concerns about the proposed new section 166B. This
represents a fundamental change in procedure and allows a charge which discloses that the
accused person has a previous conviction to be placed on a complaint with other charges. The
rationale for the current prohibition of allowing reference to previous convictions on the same
complaint as other charges is to preserve the transparency and impartiality of the system. The
judge must not only be impartial, but must be seen to be impartial and the Committee is not
satisfied that there are sufficient grounds to justify a departure from this principle in these
circumstances.
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Section 13 (Complaints triable together) - The Committee supports this provision but would
suggest that the section should be extended to allow the defence the right to address the court in
relation to a Crown application and to make such an application in their own right. The defence
may be in possession of information which is relevant to this decision.
Section 14 (Proceedings in absence of the accused) - At present in summary proceedings, “no
part of a trial shall take place outwith the presence of the accused”7 except in very limited
circumstances such as non-imprisonable statutory offences in terms of sections 155 to 157 of the
Criminal Procedure (Scotland) Act 1995 8.
The Committee is aware that in the English case of R.-v- Jones 2002 All ER (HL) 113 provision
was made for a trial to proceed in the absence of the accused. That case was, however, decided
on it own facts and circumstances. Lord Rodger of Earlsferry pointed out that different countries
have different systems of procedure. He then drew substantial distinctions between Scottish and
English criminal procedure and highlighted the importance in Scots law of the long established
principle that a trial should proceed in the presence of the accused.
The Committee agrees with Lord Rodger in relation to the distinctions which are drawn and is not
satisfied that the existing provisions, enabling trials to be conducted in the absence of the accused,
require extension.
The principle of trial in absence in solemn proceedings was debated recently in the Scottish
Parliament during the passage of the Criminal Procedure (Amendment)(Scotland) Act 2004. There
were comprehensive debates on this issue during Stage 2 and 3 of the bill. The bill was amended
“to strike the correct balance between the rights of the accused … and the rights of victims and
9
witnesses”. The amended section provided that a trial in absence could only proceed if the
accused failed to appear after evidence had been led which substantially implicated him or her in
respect of the offence charged and then only if the trial judge was satisfied that it was in the
interests of justice so to proceed.
Bill Butler summarised the concerns of the Justice 1 Committee in relation to the bill as introduced,
saying,
“One proposal that caused the committee deep concern throughout stage 1 was the proposal to
have trials in the absence of the accused from the outset. It is clear from the majority of the
evidence that we heard that there were grave concerns about that. In paragraph 140 of its stage 1
report, the committee was unanimous in rejecting the proposal that accused persons should be
able to be tried in their absence from the outset. We believed and continue to believe that there
was little evidence to support the proposal, that there was little justice in it and that it was far too
10
inflexible.”
Although this debate took place in the context of solemn procedure, the same objections to the
principle apply in relation to summary justice. The Committee continues to have concerns about
the fairness of such proceedings and about the potential impact implementation could have on
victims and witnesses, particularly in situations where a procedural defect during a trial in absence
could result in a retrial.
There are already mechanisms in place to deal with non attendance. If there are reasonable
grounds to believe that an accused will abscond during the course of a trial, then the prosecutor
can oppose bail or at a later stage in proceedings could bring that information to the attention of the
trial judge. It would then be within the trial judge’s discretion to consider withdrawing bail. The new
section 23C contained in section 1 of the bill will strengthen these provisions by placing this ground
of opposition to bail on a statutory footing.
7

Section 153(1) of the Criminal Procedure (Scotland)Act 1995
Section 54 of the 1995 Act (Insanity in bar of trial); section 70(5) of the 1995 Act (Prosecution of a
body corporate); and section 92(2) of the 1995 Act (Misconduct of the accused).
9
Hugh Henry, Stage 3 Debate Criminal Procedure (Amendment)(Scotland) Bill 28 April 2004 at Col
7789
10
Column 7791
8
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Bail can also be refused when an accused is arrested for failure to appear for trial. In the case of
Jones, Lord Rodger pointed out that failure to appear for trial is an offence in itself. The bill again
strengthens the existing law by increasing the maximum sentence to twelve months imprisonment
for failure to appear, both when the accused person is on bail11 and even in circumstances when
he or she is ordained to appear12. Such sentences will run consecutively to the substantive
charges on the complaint. If these provisions are utilised, then the Committee would anticipate that
it will soon become clear to all court users that failing to appear for court will not be tolerated and
will be dealt with severely. Implementation of these provisions could address the problem of failure
to appear without having to resort to the procedure of trial in absence.
In addition to the objections in principle to this procedure, there are also a number of practical
difficulties with implementation. In cases which proceed to trial in the absence of the accused, the
court can consider allowing the accused’s solicitor to continue to act (if satisfied that he or she has
sufficient authority) or can appoint another solicitor to act if it is in the interests of justice to do so.
The Committee has concerns about these provisions and of appointing representation through the
court. These concerns are centred on the nature of the solicitor/client relationship and the lack of
information, which will be available to the court appointed lawyer.
(a) The solicitor/client relationship
Article 5(a) of the Code of Conduct for Scottish Solicitors states that “solicitors must act on the
basis of their client’s proper instructions”. This statement reflects the fact that the solicitor/client
relationship has its foundation in the law of contract and solicitors must have their client’s authority
to act. If the solicitor has no instructions, then he or she has no authority to act.
Legislation could provide statutory authority for the solicitor to act. However, despite the fact that
the solicitor may never have met the accused, the solicitor would have, and be subject to, the same
obligations as if he or she were engaged by the accused.
13
Unlike in England and Wales , a court appointed solicitor in Scotland would be placed under a
duty to act in the best interests of the accused. The solicitor is therefore, obliged to have regard to
the other provisions of the Code of Conduct.

Article 5 of the Code states that “solicitors must provide adequate professional services”. The
Code explains that an adequate professional service requires the legal knowledge, skill,
thoroughness and preparation necessary to process the matter in hand. Solicitors should not
accept instructions unless they can adequately discharge them. Consideration should therefore be
given to how the court appointed solicitor could fulfil these responsibilities whilst acting in that
capacity.
(b) Lack of information
In terms of the rules of evidence, it is generally accepted that it is inappropriate for an advocate or
solicitor to put a question to a witness during a trial, which to his or her knowledge, has no basis in
fact or forms part of the accused’s version of events. Without the co-operation of the accused, or
information as to the defence, it is difficult to envisage how the court appointed lawyer will be in a
position to test the evidence led by the prosecution.
Efforts could be made to ensure that the solicitor is fully aware of the strengths and weaknesses of
the prosecution case and to that extent, the prosecution case can be tested. However, without
information from the accused as to the defence, the court appointee cannot effectively represent
the accused or discharge the professional duties already identified.

11

Section 3 of the Criminal Proceedings etc (Reform)(Scotland) Bill.
Section 15 of the Criminal Proceedings etc. (Reform)(Scotland) Bill.
13
In terms of Section 38 of the Youth Justice and Criminal Evidence Act 1999, a court appointed
solicitor in proceedings for sexual offences is not responsible in any way to the accused.
12
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If the trial proceeds without the appointment of a solicitor by the court, it is difficult to envisage how
the prosecution case will be tested at all.
Section 22 (Transfer of Proceedings) - The Committee can see the benefit of transferring
proceedings to another sheriffdom where there are other summary proceedings for an accused
person. This will allow the court to adopt a holistic approach and will be particularly helpful in
situations in which the court is concentrating on ways to address an individual’s offending
behaviour, rather than on one particular offence. The Committee understands that such transfers
will be at the discretion of the court and would hope that the interests of victims and witnesses
would also be taken into account.
Section 39 (Fixed penalty and compensation orders) - The policy objective of this part of the bill
is to remove from the courts a further tranche of low-level offending to ensure that court time is
focused on those matters which can only be dealt with by way of prosecution and those which are
14
in dispute. The Committee would question whether the bill as currently drafted will achieve this
policy intention.
Fixed Penalty Notices
Section 39 of the bill substantially amends section 302 of the 1995 Act, altering the scope of the
fixed penalty scheme, the procedure to be followed and the disclosure provisions.
The bill proposes to extend the range of offences for which a conditional offer can be made.
Section 39(1)(i) provides that a fixed penalty can be offered for offences which can be tried
summarily, rather than simply those offences which can be tried in the district court whilst section
39(1)(e) increases the maximum level of a conditional offer from £200 to £500. If the level and
range of fiscal fine is increased in this way, there are a number of practical and public policy issues
which must be considered.
It could be argued that under such a system, the procurator fiscal is adopting a quasi-judicial role in
determining the appropriate level of sentence. This determination will be made in circumstances
where the procurator fiscal will have no detailed information about the accused’s means. The
police report may indicate whether the person is working or on benefit but may give no accurate
indication of income and outgoings. Furthermore, in determining the appropriate level of penalty,
no regard could be given to any mitigatory circumstances which may be relevant to the case.
When considering the extension of the fixed penalty scheme, regard must be had to wider criminal
justice policy and initiatives and care taken to ensure that they are not undermined. There are for
example certain offences which by their nature should not be dealt with by way of non-court
disposal. The proposed extension of the fiscal fine to £500 could result in comparatively serious
cases being diverted from prosecution when previously they would have been prosecuted in court.
There is also the anomalous situation in which the courts may have imposed a lower fine than the
assessed level of fiscal fine, particularly if the fiscal fine is extended to £500 and the average fine in
15
the sheriff court is £304.72 .
One perceived attraction of the use of alternatives to prosecution, such as fixed penalty notices, is
that there is currently no formal record of a conviction against the accused person. No inference of
guilt can be drawn from the acceptance of a fixed penalty notice. Although the acceptance of a
fixed penalty will not be a conviction or recorded as such, section 39(1)(v) of the bill will allow the
prosecutor to disclose to the court in proceedings for a different offence the fact that the alleged
offender has accepted or been deemed to have accepted a fixed penalty within a two year period.
The Committee believes that this provision could have an adverse impact on the operation of the
fixed penalty scheme and the criminal justice system as a whole. If the court is to have regard to
this information at a later date, then individuals may be dissuaded from accepting the fixed penalty

14

Paragraph 220 of the Policy Memorandum.
Summary Justice Reform: Report on Collection and Enforcement of Fines and Financial
Penalties (Scottish Court Service, February 2006) for financial year 2003/04.
15
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notice as it could, in practice, be regarded as an admission of guilt. The adoption of such a policy
could therefore result conversely in more cases proceeding to court than under the present system.
The Committee has significant concerns about the introduction of a system whereby a fixed penalty
notice will be deemed to have been accepted unless the accused gives notice to the clerk of court
within 28 days that he or she is refusing the offer. A fixed penalty could be deemed to have been
accepted by an individual who is unaware of the existence of the notice. Although there is
provision for recall of fixed penalties which have been deemed to have been accepted, it remains
to be seen how this will operate in practice in terms of time and resources.
The Committee would suggest that an alternative would be a system whereby a scheduled court
date is given on the fixed penalty notice, at which the accused should attend if he or she does not
wish to accept the conditional offer or fixed penalty. The fixed penalty notice should be written in
language, which is plain and can be easily understood. Information should be contained in the
notice to the effect that the recipient is entitled to receive legal advice and may receive legal aid to
do so. The consequences of acceptance of a fixed penalty notice will vary from individual to
individual and it is important that the recipient is fully advised of the consequences of acceptance
before making payment.
Compensation Offers
The Committee can see the merit in the introduction of fiscal compensation offers in considering
the disposal of certain specified offences. However, it is not thought that such orders would be
appropriate in cases where an individual has suffered personal injury or emotional trauma as a
result of crime. There are wider public policy considerations which must be taken into account in
such cases as well as difficulties in quantifying the level of such offers. The Committee believes
that compensation offers should be restricted to compensate for loss or damage arising, for
example, from the crimes of malicious damage or in some cases of theft. Such losses or damage
can be evidenced and quantified in an objective way.
The introduction of such offers would have to be accompanied by guidance for the police, clearly
specifying that any loss claimed would have to be properly evidenced and the value of any loss
accurately reflected in the police report which is submitted to the procurator fiscal. Guidance to the
Crown Office and Procurator Fiscal Service (“COPFS”) would also have to address issues such as
culpability in cases involving multiple accused.
The Committee has the same concerns about reference being made in subsequent proceedings to
the existence of compensation offers and the procedure to be adopted as those identified above in
relation to fixed penalty notices.
Part 4 – JP Courts and JPs
The recommendation of the Summary Justice Review Committee (“the Review Committee”) to
unify the administration of the summary courts brings into sharp focus the central values referred to
at the beginning of this paper and highlights that the goal of any summary justice system should be
to deliver a service which best satisfies these different criteria.
The Review Committee made a strong argument in favour of unification and considered the
following areas where service delivery could be improved by the unification of the summary courts:1. Support for the bench – At present there are contrasting levels of training and support
within the court system. Unification of administration could ensure uniform standards of
training for the bench, whether lay or professional.
2. Investment in the estate – The Review Committee compared the quality and variety of
properties and premises used to house the various types of court. The Review Committee
suggested that unification would ensure that all reasonable steps could be taken to provide
courthouses of appropriate size and quality which would conform with statutory
requirements.
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3. Investment in technology – The Review Committee suggested that there are benefits in
terms of economy of scale, effectiveness and consistency by having all the summary
courts operating a unified and centrally controlled electronic management system and fines
enforcement system.
4. Support for court users by existing agencies – Organisations such as Victim Support
Scotland and the Witness Service which presently operate within the sheriff court system
could extend their services.
5. Greater flexibility – A unified system would make it easier to deal with persistent offenders,
with cases calling in a number of differing courts, allowing for transfer of business more
easily between the various courts.
6. Greater transparency, accountability and responsiveness to change – A unified system
would allow for greater coordination of areas of change ensuring a consistency of
approach and efficiency in dealing with the fast moving level of change within which the
criminal justice system in Scotland operates.
The Committee believes that these are persuasive arguments in favour of the creation of a unified
court system and therefore supports this proposal, provided that the court system is properly
resourced and will continue to allow individuals, particularly those in small towns and rural areas,
access to local courts. Unification should not be to the detriment of local service provision and
access to justice.
The Committee also welcomes the express provision in section 56 of the bill for training and
appraisal of Justices of the Peace (“JPs”). Proper and focused induction, support and training
programmes as well as appraisals are crucial in ensuring that all those performing a judicial role in
the summary courts can carry out their function well in practice. As Lord Thomson said in his
booklet “What Scots magistrates should know”:
“A few lucky people may be born judges but most of them have to learn to be judges the hard way.
Being a judge is just a job like any other job. You have to work at it and learn how to do it.”
It will be important that sufficient funding is set aside to ensure that JPs can participate in a proper
induction process prior to sitting and thereafter receive appropriate training, support and
performance appraisal.
Part 5 – Inspection of the Crown Office and Procurator Fiscal Service
The Committee welcomes the introduction on a statutory basis of a Chief Inspector of Prosecution
in Scotland.
Monitoring
The proposals brought forward in this measure are designed to improve the delivery of summary
criminal justice in Scotland. It will be important that implementation of these provisions is
monitored in practice to ascertain whether the reforms brought forward achieve the intended results
and restore the credibility of summary justice for all court users, victims, witnesses and accused
persons.
Law Society of Scotland
13 April 2006
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the bill puts existing good practice on a statutory
footing but that we have concerns.

Justice 1 Committee

Stewart Stevenson: Are you saying that the list
is inadequate or are you simply saying that the
existence of the list is a potential difficulty?

Wednesday 24 May 2006

Rachael Weir (Procurators Fiscal Society): It
is the existence of the list that concerns us. There
is a danger that, in time, the courts will regard the
list as exhaustive, even though the explanatory
notes state that it is “non-exhaustive”. Even if the
courts do not regard the list as truly exhaustive, it
might be more difficult to argue factors that are not
on the list, and that might present difficulties
further down the line.

[THE CONVENER opened the meeting at 10:04]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1
The Convener (Pauline McNeill): Good
morning and welcome to the 18th meeting in 2006
of the Justice 1 Committee. I have received
apologies from Margaret Mitchell, who is unable to
join us this morning as she is unwell.

Stewart Stevenson: Can you point to other
legislative changes of a similar character where
something has been codified by introducing a list,
whether in a bill or in secondary legislation, and a
practical difficulty has been caused, or is the
concern merely a theoretical dancing on the head
of a pin?

Item 1 is stage 1 consideration of the Criminal
Proceedings etc (Reform) (Scotland) Bill. I
welcome Val Bremner, the secretary of the
Procurators Fiscal Society, and Rachael Weir, a
member of the society. Thank you for coming
along and for your written submission. We will
move straight to questions.

Val Bremner: I do not think that we can readily
give you an example from Scots law. I suppose
that what we are saying is theoretical. We are
surmising about the practical difficulties that could
result. We are not saying that codification will not
work, as it could well work. However, we seek
clarity on the aim of the framework. We would
commend the aim of ensuring that the public are
better informed about bail and understand its
workings, but for the reasons that my colleague
mentioned, we wonder whether having a nonexhaustive list will create clarity for the public or
whether the framework will cause more
discussion, debate and concern among the public.

Stewart Stevenson (Banff and Buchan)
(SNP): Good morning. The Scottish Executive
states that the sections in the bill on bail put the
common-law position into statute law. How do you
respond to that? What might be the practical
effects of the proposals?
Val Bremner (Procurators Fiscal Society): I
agree with that. The framework that is set out in
the bill, particularly in relation to the factors that
will apply when bail is considered, is in essence
what happens now. Our members’ concern, which
we included in our submission, is that it is
dangerous to attempt to codify criteria that are
understood in common law by those in practice. If
the Executive codifies the criteria and uses only
illustrative examples, people might look at the list
and think, “If it’s not there, it’s not important, and it
will not be used.” Our concern is that, by including
an illustrative list, the Executive will create a
system in which only the criteria on the list are
considered. In fact, there are other considerations
that may be used but, in time, there may be an
erosion of the procurator fiscal’s discretion.

Stewart Stevenson: Can you suggest a
sustainable, alternative construction that would
address your concerns?
Val Bremner: I do not wish to sound difficult, but
I do not think that we could take a position on that
or offer an alternative. It is not within our remit to
do that. As civil servants, we can bring you our
concerns, but clearly we have to work with
whatever Parliament decides should be in the
legislation. We are flagging up our concern that
difficulties might arise in the long term.
Stewart Stevenson: Do the provisions in the bill
adequately address the concerns of victims and
witnesses about bail?

We appreciate that it is a difficult matter,
because if the Executive included an exhaustive
list, it might be accused of being rigid and it would
inevitably miss something out. Plenty of people
would devote themselves to trying to find out what
had been missed and cases could arise from that.
We are not here to say that the Executive either
should or should not codify. Our position is that we
will work with whatever system is provided in the
bill. To answer your question, we would say that
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Rachael Weir: Could you explain further what
you have in mind?
Stewart Stevenson: Witnesses have told the
committee that the physical arrangements outside
certain courts are not thought to be adequate.
People have asked whether the rights of the
victims are properly reflected in the process of the
consideration of bail. Do you think that the
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provisions in the bill go any way towards
addressing such concerns?

circumstances of the case and the number of
offences involved.

Rachael Weir: The concerns that victims and
witnesses have are best addressed through what
might be described as the art of communication.
We need to communicate to them the decisions
that are being taken and take time to consider
their views. That is the case regardless of the
provisions in the bill. Whether the common man
understands the common law any better than his
own reading of statute, I cannot comment on as a
lawyer. However, the real issue is not what is
written in the statute but how it is implemented and
the dedication of those who will implement it.

The Convener: What is the Procurators Fiscal
Society’s view with regard to the change of
emphasis in relation to allowing the court
independently to make its own decisions about
bail?
Rachael Weir: I do not think that we would take
any particular view on that. If Parliament decides
that that is appropriate, that is what will take place
in practice. Under the bill, the Crown and the
defence will still have their say, so, in terms of
practice, the proposal would simply leave the
decision entirely in the hands of the court.

Stewart Stevenson: The University of
Edinburgh uses a quote from me, addressing a
committee, to show how ignorant MSPs are of the
common law. I disagree with that, but that is
another story.

The Convener: We need to take a view on this
issue. Are you not particularly concerned about
the proposal? It would mean that, where the
Crown did not oppose bail, the court could
consider granting it. Do you have no concerns
about the court doing that?

The Association of Chief Police Officers in
Scotland has suggested that public safety might
be another ground for refusing bail. If that were a
ground, what factors do you think should be taken
into account? What would it mean if that were part
of the bill?

10:15
Val Bremner: Such situations are unusual. I
know that there have been instances that have
resulted in appeals, and, if nothing else, the bill will
clarify the position. However, if the Crown has
something to say in the public interest about why
someone should be granted bail, the Crown will
say it, and it would be exceptional for a sheriff to
refuse bail where the Crown had not advanced
any comment.

Val Bremner: One has to consider the criteria
that are set out. At the moment, when opposing
bail, we might say that someone might constitute a
danger to the public. There is a question of how
that is interpreted. The danger might be to the
wider public or to one individual.
There is nothing in the bill that would prevent a
procurator fiscal from continuing to address a
court in order to oppose bail because of public
safety issues. Such issues, in general, might apply
to an offender who is involved with serious public
disorder, such as terrorism—to use an obvious,
but rare, example. In any case, the procurator
fiscal has discretion with regard to opposition to
bail. Our main concern is that the bill should not
work against that. We feel that the bill offers us
sufficient flexibility to enable us to continue to
oppose bail in the way that we have done in
situations in which public safety is at risk.

Mr Bruce McFee (West of Scotland) (SNP): Is
the reason perhaps that, at present, a sheriff is
almost incapable of expressing an alternative view
as to whether an individual should receive bail
because the Crown has not informed the court
about any concerns that there may be? If an
individual has what could in some circumstances
be considered to be a track record, that might
suggest that he or she would reoffend, but if that
view is not made known to the court, it will be
difficult for the sheriff to come to any conclusion
other than to grant bail.
Val Bremner: I agree with what you say, but it
would be extremely unusual in the situation that
you have outlined, where a repeat offender was at
risk of reoffending, for the Crown not to be heard.
However, you have touched on something that is
of concern to us. The bill mentions parties having
the opportunity to comment on risk, and although
one might say that the Crown already does that
without using the word “risk”, we have to be
careful. There may be circumstances in which the
Crown does not wish to address the court, and we
would be concerned about what might be taken
from the Crown’s silence. We can give information
about risk where we have it, but we do not have
such full information as we would like to have, nor

Stewart Stevenson: The issue of public safety,
as you would raise it in the court, concerns a risk
to an individual, who could be identified if
necessary, or to the public in general. Is that
correct?
Val Bremner: Yes. The definition of public
safety depends on each case and each individual.
For example, in the case of a serial sex offender, it
is clear that that person could be a danger to a
section of the public—which is to say, women—
and it would be a matter of concern for public
safety if that person were to be at liberty. The
decision would depend on the particular
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are we always best qualified to give information
about a particular offender. For example, in the
case of someone with a serious mental illness, we
are not necessarily qualified to indicate with
certainty whether that person is likely to reoffend.
If we are suitably informed, we will comment on
risk, but we are concerned about our ability to do
so: we might not have the information, or be
qualified, to comment, and we are concerned
about what might be taken from a situation in
which we did not comment.

Rachael Weir: That is correct to the extent that,
when the court makes such a request, it can take
into account a whole variety of factors, which will
not necessarily focus on risk. The language in that
area of the bill focuses entirely on risk. It gives
parties the opportunity to comment on risk, rather
than the whole variety of factors that might be
taken into account in relation to bail.
The Convener: We need to clarify the likely
interpretation of section 1, given the language that
it inserts into the 1995 act. Proposed new section
23B(5) indicates that there is a choice, where it
says:

Mr McFee: Do you think that that is a dead
stopper, so to speak, or is there some way around
it?

“However, whether that party gives the court opinion”.

Val Bremner: It is proper for the bill to give
parties an opportunity to comment on risk. That is
entirely fair and appropriate. However, we have
concerns about the clarity of the provision and
about how it would work in practice. If, using
discretion, the Crown representative does not
comment on risk, and something untoward later
happens with the offender, they might be criticised
for failing to comment on risk, although they might
not have known about any risk or might not have
been suitably informed. That is obviously a
concern, but we do not suggest that the provision
should be removed from the bill.

It is perhaps implied that the opinion is to be an
expert opinion, which is suggested by the
reference to
“any likelihood of something not occurring”.

The example that you have given is a good one.
We need to clarify with the bill team what the
intention is.
Marlyn Glen (North East Scotland) (Lab):
Several witnesses think that the bail system would
be strengthened if the accused had to agree to the
bail conditions formally, perhaps by signing a
printed list of bail conditions. Do you think that
there would be material advantage to the criminal
justice system in taking that extra step?

The Convener: We had noted that concern in
your written evidence.
I should have introduced our adviser, Des
McCaffrey, who has been advising us on the bill.
He might want to say something just to clarify that
point.

Rachael Weir: Having somebody sign
something is useful to an extent. What I said
earlier about witnesses and the art of
communication also applies to the accused. In
many courts, the most effective approach is when
the sheriff takes the opportunity to explain to the
accused what the conditions are and what they
mean, rather than simply referring to what is on
the statute book. To an extent, it might be helpful
for something to be signed, but it is more helpful if
what the conditions mean for people is fully
explained to them, if necessary in a public forum.

Desmond McCaffrey (Adviser): In your written
submission, you say that proposed new section
23B(5) of the Criminal Procedure (Scotland) Act
1995 was troublesome. I think that that subsection
(5) has to be read along with subsection (4).
Committee members are a bit concerned about
what the provision really means as drafted.
Subsections (4) and (5) are no different from the
existing situation, in that the court can ask the
prosecutor or the accused person’s solicitor to
provide it with information, but subsection (5)
appears to indicate that there is no obligation for
them to provide information, even if asked. Is that
your interpretation of subsections (4) and (5)?

Marlyn Glen: I agree with you about that,
especially when one bears in mind the potentially
lower levels of literacy among those involved. Do
you think that giving the explanation aloud is
enough? I agree that the accused person might
just sign what they are given, but it could be just
the same if the sheriff explains something. The
accused could just as easily say, “Yes, I
understand.” Would the proposal really make any
difference? It is about ensuring that the accused
person comprehends everything. Do you have any
suggestions?

Val Bremner: It is.
Desmond McCaffrey: The committee wants to
know whether that is what happens just now. If the
court were to ask the procurator fiscal or the
solicitor acting for the accused to provide it with
some information, there would be no obligation on
either to answer that request. The solicitor might
cite the ground of confidentiality, or the Crown
might cite reasons of risk and security, if the fiscal
did not want to say why they were taking a certain
position.
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Rachael Weir: It is fair to say that most accused
persons in that position have legal representation.
To an extent, it is for the legal representative to
explain to the accused what the conditions mean.
From my experience in court and from the
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experience of our members, it does no harm for
the presiding judge to take the opportunity to give
an explanation. Some of them do so in very plain
language. They do not just stick to the wording
that is provided.
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Our membership has gone through a period of
relentless change in the Crown Office and
Procurator Fiscal Service. None of us would seek
to return to the circumstances of six years ago,
when accusations were levelled at us that we did
not work smartly or provide the service that people
had come to expect. There is no doubt that the
service that the COPFS provides has improved
greatly. It is generally agreed that the Bonomy
reforms have been a success, which we would say
is due in no small part to the hard work of our
members. Our members would say that they were
pleased to be part of a system that has stopped
witnesses having to come to court needlessly time
after time. However, they would also say that the
reforms have had no effect on reducing their dayto-day workload—in fact, some might tell you that
they have increased it.

Marlyn Glen: When we went on our visits, we
noticed that different practices apply in different
courts, including some good practice. However,
we expected bail slips, which people could take
away with them, to show the date of the accused’s
next court appearance, and we were concerned
that that does not happen.
Val Bremner: As far as we are aware, bail slips
do not show court dates. Many accused persons
rely on their solicitor to remind them by letter of
fixed dates when they are required to turn up. We
are certainly aware of mix-ups occurring in that
respect.

We are not here to tell you that the COPFS
cannot cope with the bill. We will work with the bill
and we want to be part of a system that delivers
speedy and effective justice in summary cases as
well as solemn cases. However, we have to say
that there are resource implications for us. We do
not know whether they have been addressed and
we are concerned about that, because our
members are already working at optimum
capacity.

Marlyn Glen: There seems to be a big problem
with breach of bail conditions, perhaps because
the person did not understand them, and with nonappearance, perhaps because the person did not
hear the instructions properly.
What resource implications would you expect
the provisions on bail to have for the Procurator
Fiscal Service? What work is under way to ensure
that the service can meet any additional
demands?

The Convener: I have a few more questions on
the resource implications. I want to be clear about
the point that you made about undertakings. You
said that some people whose cases would
previously have been dealt with by their entering a
plea by letter might be released on an
undertaking. Will you explain that?

Val Bremner: As a society acting on behalf of
our members, we have considered the issue, and I
cannot say that we consider that the particular
provisions on bail have resource implications.
Widening the scope of my answer a little, we
have concerns about the increased use of the
option to release someone on a written
undertaking to appear in court on a future date.
Logic tells us that, if more people come in quickly
on undertakings, there should be a consequent
drop in the number who come in later as ordinary
reported cases. There is no doubt that, when
people on undertakings come in, usually on a busy
morning—perhaps to be put before a custody
court, in addition to all the other custody cases—
time is at a premium for our members. They will be
marking custody cases, and many of them have
court commitments and have to leave the office.

Val Bremner: Currently, some accused persons
are reported to us by the police within three to four
weeks of the crime taking place and are released
on bail without an undertaking. In such cases,
which come to us in a more relaxed timescale, the
accused is cited to attend court. In a large majority
of cases, a plea of not guilty is entered by letter by
either the accused person or a solicitor acting on
their behalf. When such cases are first called, the
plea of not guilty is entered by letter and diets are
fixed, which is a speedy process.
A different section of the bill will strengthen our
ability to deal with such cases in an administrative
way. However, if people who are released by the
police have to sign an undertaking to appear
within 10 days, the case will come to us to deal
with more urgently; we will have to deal with it in
advance of, or on the morning of, the day when
the person is to appear. We will need extra
resources to cope with such cases coming in at
the same time as custody cases. We will have to
direct resources to meet that challenge. It is our
experience that when people turn up at court in
person, it takes longer to call each case, because

We are concerned that we will not have the
resources to deal with the extra people who have
been released on an undertaking. It is not just a
question of the decisions that have to be made;
the fact that the extra people will be obliged to
appear in person in custody courts means that
business in the courts will inevitably take longer,
given that such cases might previously have been
dealt with by the accused entering a plea by letter,
which is quite a speedy process. We cannot
comment on the work that has been done to
address that issue, because we are not party to it.

207


535

3161

24 MAY 2006

things have to be explained and dates have to be
fixed.

cases remains the same, but some of them come
to the COPFS as a result of undertakings, the
resource implications might not be so great for us.
However, as my colleague has pointed out, we
interpreted the liberation on undertaking provision
more widely and felt that it would lead not just to
fewer people being in custody but to the COPFS
having to deal with additional cases. The issue
needs to be clarified.

Mr McFee: You think that work might be created
for you in cases where an individual who would
previously have been released by the police is
released on an undertaking to appear at a specific
place and time, which would cause a time
constraint. Would it be more rational for the police
not to release on an undertaking someone they
would have previously released anyway, or do you
feel that, if the police can release people on an
undertaking, it would happen more and more?

The Convener: You might be right.
Desmond
McCaffrey:
You
feel
that
undertakings will be used to deal with cited cases
rather than to deal with the custody issue.

10:30
Val Bremner: Releasing people on an
undertaking ensures speedier delivery of justice.
At the moment, road traffic offenders such as
drunk-drivers appear at courts across the country
on undertakings and are dealt with relatively
quickly. Everyone accepts that that is the way
forward.

Rachael Weir: Yes.
Mike Pringle (Edinburgh South) (LD): The
Executive officials told us that the COPFS was
involved in working out the optimum way of using
undertakings. However, your comments suggest
that there has not been much discussion with the
Procurator Fiscal Service. Perhaps the Executive
thinks that the Crown Office is dealing with the
matter. Has a joined-up approach been taken?

However, the measure might raise questions
about the use of resources. If more and more
people are reported on undertakings, the COPFS
will have to deal with those cases, if you like, at
the front end. We are concerned about how we will
manage and cope with those cases on top of an
already heavy workload.

Val Bremner: In fairness, a good number of
groups in the Crown Office and Procurator Fiscal
Service, the Scottish Executive and the Scottish
Court Service are considering all aspects of the
bill. The Procurator Fiscal Society is not involved
in that work, so I cannot tell you anything about it.
However, I am sure that it is on-going.

The Convener: I thought that the purpose of
introducing undertakings was to allow the police to
release more people from custody—even though
they will have to come back within 10 days.

Mike Pringle: I am sure that you agree that
speeding up the justice process under the Bonomy
reforms and keeping people out of prison unless
they have to be there are positive measures. It
must therefore be a good thing to release people
from custody on an undertaking and stipulate that
they have to appear within 10 days. Are you afraid
that the police might use undertakings not only for
people who might otherwise have been put into
custody, but for everyone else?

Val Bremner: That is the usual period at the
moment.
Desmond McCaffrey: I wonder whether Ms
Bremner could explain what happens at the
moment. As I understand it, undertakings are
given principally in road traffic cases.
Val Bremner: That is correct.

Val Bremner: It is accurate to say that that is
our fear. We fully support the suggestion that the
provisions will speed things up and assist with the
delivery of quick and efficient justice. We all seek
that end. It is not within our remit to seek to hold
people in custody, other than if the public interest
dictates.

Desmond McCaffrey: All other cases are
supposed to be reported within 28 days and, after
they are filtered through your offices, citations for
arranged dates are sent out.
The evidence that the committee has received
suggests that, under the new system, there will be
fewer custody cases because more people will be
released on undertakings. Is that correct?

The Convener: You have drawn an important
point to our attention. We need to ask the bill team
to clarify the purpose of undertakings. We
assumed that they were primarily for custody
cases, but I think that your assumption is right.
There is nothing to say that they are only for
custody cases.

Rachael Weir: I am not sure what impression
other witnesses have given, but that was certainly
not our understanding of the bill.
The Convener: We thought that the point of the
provision was to ensure that not so many people
would be held in custody awaiting trial.

Mr McFee: I think that I understand the concern.
I am sure that the Executive wants to have fewer
people in custody and more released on
undertakings, but you are concerned that the

Val Bremner: There might well be fewer people
in custody. In fairness, if the overall number of
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intention and the practice might be two different
things. Undertakings will be delivered to an
individual by the police, but we are not sure how.
Are you concerned that, in addition to people who
would have been held in custody being released
on an undertaking, the proposed system might
suck up from the bottom those who would have
been released and ensure that they are now
released on an undertaking?

3164

but we are now discussing a high-volume system.
Is it fair to say that, although the changes to
summary justice are at a lower level than the
Bonomy reforms of the High Court, they represent
a bigger challenge because of the high volume of
cases?
Rachael Weir: The moment that the volume is
increased, there is, inevitably, an enormous
challenge for everyone who is involved in the
criminal justice process. The effort that our
members and others have put into making the
Bonomy reforms a success shows that that level
of professionalism and commitment is essential.
There must be a robustness of approach on the
part of all parties who are involved in the criminal
justice process. That has been the key to the
success of the Bonomy reforms.

Rachael Weir: That is a concern. I am aware,
however, that the Crown Office and Procurator
Fiscal Service, the Scottish Executive and criminal
justice partners are working closely to try to work
out how the provisions will operate in practice. A
lot of work is still being done on that, so a lot of
what we are saying about the matter is
speculative. However, we are highlighting to the
committee the concern that, if the provisions on
undertakings are interpreted as widely as we
suggest, the resource implications will have to be
factored in, whether that involves the reallocation
of existing resources or consideration of what
additional resources, if any, will be required.
Because that is speculative, it is difficult for us to
comment.

Mike Pringle: We have talked about trying to
speed up the system. Part 2 of the bill contains a
number of proposals that are designed to do that.
You have commented on undertakings, but do you
have any comments on any of the other ways of
speeding up the system that might affect the
Procurator Fiscal Service?
Val Bremner: Part of the bill deals with the
increased use of fiscal fines. That is more to do
with taking business out of the courts than it is to
do with speeding up the system, so I might be
digressing slightly, but it might have the knock-on
effect of making the rest of the business go more
smoothly.

The Convener: That is helpful.
On the question of resources, one of Sheriff
Principal McInnes’s suggestions on how to speed
up the system was that a summary of evidence
against the accused should be available at
summary complaint. It seems to me that that is
undeliverable. Are you concerned about the front
loading of the system and the impact that that will
have on the service? The thing that concerns me
most about achieving efficiency and speed in
summary justice is the impact that it will have on
the Crown. That is my starting point. If you want to
comment generally, I would welcome that.

There is no doubt that the issue of fiscal fines
represents a culture change for our members.
Currently, we operate with a tiered fiscal fine
system, up to £100. The bill will take that
substantially further. With the enhanced power in
respect of compensation offers, we are in a whole
new territory.

Val Bremner: We share your concern,
convener. The term “front loading” suggests that
by doing some of the work at the beginning we will
save some work later, but that is not our members’
experience of the Bonomy reforms. Under the
reforms, considerable resources have been put
into front loading, but it seems to our members
that the amount of work has increased rather than
decreased. That is a concern to us. Of course, the
reforms have been a success in terms of the
number of witnesses who have to come to court
and our members are happy to have played their
part in that. They will also play their part in the
legislation to speed up effective delivery of
summary justice, but I would not like to say how
much more work they can do. Many of them are
working flat out to do their bit to assist.

In our written submission, we have expressed
our concerns about compensation offers. If our
members are expected to make decisions about
compensation not only for damage but for distress,
they will have to be well informed about the detail
of every case. However, provided that the COPFS
is given rules, procedures and guidance, we have
no difficulty in principle in fiscal fines being used in
an enhanced way to take business out of the
courts. The fact that we will not have unpaid fiscal
fines referred back to us for prosecution will be of
some assistance, because such cases would
proceed as registered fines and would not involve
any work by the procurator fiscal. That would have
to be described as a potential benefit to us.
Mike Pringle: With regard to compensation
offers, are you in a position to know various
people’s means? For example, if I came before
you, you might say, “Well, he is on an MSP’s
substantial salary, so he is quite well off”. In other

The Convener: You mentioned the success of
the Bonomy reforms, but in that case it was
clearer where the bottlenecks were in the system.
They were obviously at the top end of the system,
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cases, however, you might not know someone’s
salary. Will you be able to decide on appropriate
levels for compensation offers in such cases? How
much information do you have?

exercise will be carried out. We are concerned to
ensure that our members will have adequate
information and guidance available to them to help
them make a difficult assessment.

Val Bremner: There are two aspects to that. In
every police report, we are given some information
about the accused person. However, that
information is often only as good as the
information that the accused person wants to give.
There is no compulsion on an accused person to
tell the police what they earn and, quite often, they
do not. We might have information only to the
effect that an accused person is unemployed and
is in receipt of state benefits.

Mike Pringle: The McInnes report noted that
intermediate diets are very successful in some
areas, but not in others. What is your impression
of that? What do you think needs to be done to
ensure that the system is even across the
spectrum?
Val Bremner: That observation is correct, in our
experience. There is variation between areas.
When a robust approach is taken from the bench
in an intermediate diet court and the parties are
forced to focus their minds on the issues and on
agreeing evidence, there is no doubt that trials can
be avoided or that the issues can be more focused
so that the trials take less time. That all helps with
the speedy and efficient delivery of justice.

The second aspect, which might cause more
difficulty, concerns the information that we get
about the compensation aspects of the crime. We
are used to receiving reports about vandalism, but
it is not always possible for us to go to court and
ask for compensation if all that we have is the
information that the damage was estimated at £60.
Many courts take the view that that is not sufficient
information on which to make a compensation
order. If we are to deal with compensation offers at
the front end, without going to court, there is no
doubt that we will have to have comprehensive
information from the police. We understand that
ACPOS and the COPFS are doing work in that
area.

Ensuring that the system is even might be a
matter of training or of focusing minds. The
approach that was taken in the Bonomy legislation
has focused minds in the High Court, and issues
now appear to be explored at an early stage.
When a case gets past a preliminary hearing, it is
pretty certain to go to trial.
Our experience is that, unfortunately, there are
still cases that go through intermediate diet but do
not go to trial. There is something not quite right
with that. In theory, if a case goes past the
intermediate diet that happens because the parties
are going to trial, but that is not always the case.
As we know, some cases are adjourned.

Mr McFee: It is possible to put an estimate on
the cost of replacing a plate-glass window or a car
windscreen, but how do you put an estimate on a
punch in the face?
Rachael Weir: That would be a difficult
assessment to make, and it would have to be
done on a case-by-case basis. What one person
might find extremely distressing might be capable
of being brushed off by another person. Again, as
my colleague said, it would be important for us to
get comprehensive information about the effect
that the incident has had and to have adequate
guidance that will allow us to act objectively and
with some consistency.

Mike Pringle: You mentioned training. Who
needs to be better trained? My impression is that,
if a case goes past the intermediate diet, there
should inevitably be a trial. How can the problems
with that be prevented?
Rachael Weir: The way to prevent them is to
take a robust approach, as I said in relation to the
Bonomy reforms. As far as those reforms are
concerned, the indicator of success is that
everybody involved has taken a robust approach.
It does not fall to just one party in the criminal
justice process to do that. Everybody has to play
their part in taking that approach and in being
properly prepared at the intermediate diet stage.

10:45
Mr McFee: The fact that you will have to assess
every case individually suggests that you will not
have that consistency.

Mike Pringle: Who needs better training?

Rachael Weir: There is a danger in viewing
compensation as providing the victim with
recompense for the actual loss that they incurred.
In many cases that is not possible, because it is
not easy to establish the exact value of a loss. If
the sum of money that is provided is too low, that
might be insulting to the victim; if it is set too high,
it might overcompensate them for their loss. All
that can ever be done is to set a nominal amount.
We are concerned about how the balancing


538

3166

Val Bremner: I do not think that it is for me to
say that anyone needs training. In our
organisation, a good deal of time and resource is
allocated to preparing the Crown for intermediate
diets. In doing that, we are often in a position to
provide information that will help the defence to
resolve the matter. Perhaps training is the wrong
word; we would like a more robust and consistent
approach to be taken by the bench throughout the
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country, and indeed by all parties. As my
colleague said, it is not just a matter for the bench.
Everyone has to co-operate in the process.
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so it is difficult to give members more than our
initial impression of what will happen. The net
effect might be that there is not much difference. If
some business comes down to the summary court
and some is lost from the bottom end of that
court’s activity, things might feel the same as they
did before. However, I am speculating.

Mike Pringle: Section 14 deals with trial
proceedings in the absence of the accused. Do
you have any views on that?
Rachael Weir: It is not for us to offer a view on
the provision’s legitimacy, but I can comment on
practical matters. It is unlikely that the provision
would be used regularly. There would be practical
difficulties in trials in which we had to corroborate
the identity of the accused. Apart from cases in
which evidence on the identity of the accused had
already been led, or in which there was no dispute
between the Crown and the defence about the
identity of the accused, it is difficult to envisage
circumstances in which we could proceed with a
trial in absence of the accused.

Mrs Mulligan: You said that some business
might come down to JP courts. Do you have a
view on what the JP courts might deal with?
Rachael Weir: No. Ultimately it will be for the
law officers to decide on appropriate prosecution
policy.
Mrs Mulligan: What training and guidance on
the changes will your members need?
Val Bremner: We receive policy guidance, so
we expect that new policy guidance will be
provided to tell us what we must look for in relation
to enhanced fiscal fines and whether business will
come down from the solemn courts. We believe
that a good deal of work is being done on that
already, and that we will receive the guidance
when the bill has been passed. We are not
concerned about the matter, because we know
that the COPFS has been working hard on the
guidance.

Mike Pringle: Would the provision seldom be
used?
Val Bremner: It is fair to say that it would be
used infrequently, for the reasons that Rachael
Weir gave.
Mrs Mary Mulligan (Linlithgow) (Lab): What
impact will the proposed changes have on
resources? I am thinking about the changes to the
sentencing powers of sheriff summary courts and
about alternatives to prosecution.

Mrs Mulligan: You touched on the appropriate
use of alternatives to prosecution. The bill
proposes increased use of alternatives to
prosecution, which will put a great deal of power
into the hands of the fiscals who will take
decisions on such matters. How do you respond to
concerns that fiscals might not have sufficient
information about people’s resources—you
mentioned that in response to another question—
or about the problems that were causing an
individual to offend, such as drug or mental health
problems, about which you might not feel
equipped to make a judgment? How will you deal
with such situations?

Val Bremner: We might give different answers
for the two examples that you gave. There is no
doubt that the enhancement of the penalties that
are available to sheriffs on summary procedure
will mean that business comes down to those
courts from solemn procedure, so there will be a
small increase in business in that regard.
However, we expect the enhanced use of fiscal
fines to mean that some of the lower-end business
will come out of the summary system. Of course,
there will still be business in the justice of the
peace courts, because lay justice courts are to be
retained. I am giving our initial thoughts about the
impact of the bill, but we are not privy to figures or
guidance about the cases that will move down
from solemn to summary procedure. That is a
matter of detail that will be worked out later, about
which we will be advised by the COPFS.

Rachael Weir: There are a number of aspects
to that. As you have correctly identified, the key is
the information with which procurators fiscal are
provided. However, procurators fiscal are well
used to reading between the lines in reports and
even where information is not apparent on the
face of it, they may have an inkling—for want of a
better expression—that somebody might have
mental health difficulties. In such cases,
procurators fiscal are used to making the
necessary inquiries of the police or of colleagues
working in the community with people with mental
health difficulties, so I do not think that the
situation will be unfamiliar to them. The key is that
our members must have the information in order to
make such judgments.

Mrs Mulligan: Do you expect the shifting of
business that you described to make the courts
more efficient and effective?
Val Bremner: If lower-end solemn business,
which is fairly serious crime, becomes higher-end
summary business, the sheriff summary courts will
be no less busy. However, the drop-off of business
to JP courts or out of the system altogether,
through the use of enhanced fiscal fines, will make
the courts less busy. The proof of the pudding will
be in how we are guided to deal with such cases,

Val Bremner: You mentioned a concern about
the power that procurators fiscal are being given.
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We would not take that lightly, and we would give
careful and clear guidance about how the
enhanced power should be applied. We certainly
do not have any concern about the way in which
that power would be used.

be applied to, but would you expect cases such as
those that involve domestic abuse to be dealt with
by the courts rather than by fiscals using
alternatives?
Rachael Weir: At this early stage, we can have
no expectations regarding what crimes may or
may not be considered suitable for those
enhanced alternatives. As we have said, that will
ultimately be a matter for the law officers to decide
upon.

Mrs Mulligan: You said that you would be
reliant on the information that was provided to you
about the offence and the individual in question.
Would providing such information for you increase
the pressures on the police?
Val Bremner: There is no doubt that, with the
enhanced fiscal fines and the additional power in
relation to compensation offers, there will be a
greater need than ever for full, comprehensive and
accurate information. Generally, we get that but
there are always cases in which we have to ask
for more information. I am sure that the minds of
the police are focusing on that, and I believe that
work is being done by our organisation in
conjunction with ACPOS to do what can be done
to improve the quality of information. However, the
process will be only as good as the information,
and there is no doubt that that will affect the result.

Mr McFee: Do you regard that as building on
the guidance that already exists for alternatives to
prosecution?
Rachael Weir: Yes.
11:00
Mrs Mulligan: Your submission states that the
recall provisions that relate to fixed penalties and
compensation offers may prove difficult to operate
in practice. Will you enlarge on that?
Val Bremner: Our concern is based on the fact
that we do not really know how the provisions will
work in practice. It is reasonable to assume that,
when the provisions are first enacted, a substantial
body of accused persons will not understand or
will not grasp the full import of the opt-out system,
which I expect will lead to a fairly sizeable number
of attempts at recall. If recalls are allowed, that will
be the net effect. We are not clear whether we are
expected to be party to that process or to
comment on requests for recall. Our inclination is
that we will not be, but we lack clarity on that. If a
person wishes to challenge the facts, what will
happen? We are unclear about the matter, but we
expect a difficulty at the front end—people will not
understand that they must opt out or the fine will
be registered, so they will resort to the recall
provisions.

Mrs Mulligan: Is there anything that you would
like to suggest that could help with that, based on
your experience of receiving the information at the
moment?
Val Bremner: I suppose that a practising fiscal
might say that the more information we get—about
victims, about accused persons and about the
crime itself—the better. We could all wax lyrical
with examples of excellent reports that gave us full
information and which allowed us to make an
informed and clear decision on how to proceed.
The Convener: I have a question about the
types of offence that might now incur a fiscal fine.
You referred to guidance. In your view, should that
guidance be clear cut to members of the public? I
am referring to the general policy guidelines on the
application of the new powers.

Mrs Mulligan: Might the problems at the
beginning—with people asking for a recall
because
they
did
not
understand
the
undertaking—die down when people become
more aware of the system?

Rachael Weir: Ultimately, disclosure of any
prosecution guidelines would be a matter for the
law officers; we would not have any direct
involvement in that. Guidelines on the application
of alternatives to prosecution already exist and the
public have come to expect procurators fiscal to
apply themselves properly in the public interest to
the circumstances of any case in which they use
those existing alternatives. As I said, it would be
for the law officers to decide what needs to be
disclosed.

Val Bremner: That is a fair assumption. In any
culture change or sea change, teething problems
are inevitable. One hopes that, when the system is
clearly understood, the number of requests for
recall will drop.
Mrs Mulligan: Do resources need to be
identified to deal with those implications?

The Convener: Would you expect there to be
guidance to procurators fiscal on the use of those
extended powers?

Val Bremner: If we understand the bill correctly,
a request for recall will, in the first instance, be a
matter for the clerk of court. Unless that matter
were to be convened in open court, with the fiscal
present—which I do not expect to be the case—
that will not have an implication for us. Parties will

Rachael Weir: Yes.
Mr McFee: You believe that there must be
guidance on what alternatives to prosecution can
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be entitled to a hearing from the justice if they are
unsuccessful with the clerk. Again, we will
probably not have a part in that at all. The
measure may have resource implications, but not
for us.
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might feel that they have been unfairly treated
because they did not understand the policy? I
accept that you are saying that communication will
need to be good, but can sufficient safeguards be
put in to ensure that people understand that they
have to opt out or it will be assumed that they
have accepted the offer?

The Convener: Our adviser has a point of
information on the issue, which we have been
pursuing.

Val Bremner: The bill makes sufficient provision
for a safeguard in the recall provisions, subject to
the difficulty with the clerk of court. The criminal
justice system will always have to deal with
vulnerable people who might not always have
access to legal advice, particularly at the lower
end of the scale. As the system currently operates,
I am sure that those people have some difficulty.
We could tell you of our experiences of inquiries in
procurator fiscal offices about fixed penalties, and
the police and clerk of court have similar
experiences.

Desmond McCaffrey: Last week, Mr Chalmers
from the University of Aberdeen raised the issue of
the recall provisions in proposed new section
302C of the 1995 act. A request for recall will be
made to the clerk of court, but a problem will arise
for JP courts, because the clerk of court will make
the decision and any appeal will be made to the
court to which he is the adviser. That is clearly a
problem. Mr Chalmers’s suggested solution, which
is to be taken up with the bill team, is that the
request for recall should go to the procurator
fiscal, as they made the original decision, and the
outcome could then be reviewed by the court. That
idea has been advanced as a possible solution to
the problem with proposed new section 302C,
which is that, because the clerk in a JP court will
make the decision, they clearly cannot act in the
appeal—the situation is different in sheriff courts. If
the bill is changed so that the procurator fiscal had
to make the decision on the request for recall,
which could then be reviewed, what resource
implications would that have for the society?

As any new system beds in, I hope that those
who are going to be in regular receipt of such
fiscal fines will come to understand the process.
However, I accept what you are saying. There is a
vulnerable section of the community that can
sometimes need additional help to understand the
process.
Stewart Stevenson: Is it an appropriate
process if there are people who are “in regular
receipt” of fiscal fines, given that the policy
intention of fiscal fines appears to be to deal with
people who will come into contact with the criminal
justice system only relatively infrequently?

Val Bremner: I appreciate the difficulty with the
clerk of court’s involvement in the appeal process.
If the suggestion were taken up and our members
were to be, in the first instance, inundated with a
large number of applications for recall, that would
have resource implications that have not been
factored in or planned for. It is a novel concept and
not one on which we would comment other than to
say that it would certainly have resource
implications for us. If that proposal is put together
with the rest of the package that the bill
represents, additional resource might be required.

Val Bremner: You are quite right. There should
not be people who are in receipt of fiscal fines on
a regular basis. I apologise if I used the wrong
words.
I am sure that there will continue to be people
who receive one level of fine and then perhaps a
more enhanced level if the public interest dictates
that, but there has to come a point at which
prosecution becomes the imperative in the public
interest. You are absolutely correct that fiscal fines
should not be seen as a way of keeping people
out of court. That would not be compatible with the
public interest and we would not use fiscal fines in
that way. Only if the circumstances were
appropriate would someone receive an enhanced
fiscal fine.

Mrs Mulligan: The committee has received
evidence that people might not understand the
provisions for opting out of a fixed penalty and
might feel that they have not had sufficient
notification—there are general difficulties with the
provisions. It has been suggested that the
provisions go against natural justice. Do you have
a view on that?

Stewart Stevenson: The point is that the fiscal
fine does not count as a conviction so if someone
were to receive regular fiscal fines, on eventually
appearing in court they would appear to have a
relatively clean sheet, which might thwart the ends
of justice.

Rachael Weir: It is not for us as civil servants to
express any view on the underlying policy. As we
have underlined at various times today, the issue
is the art of communication and how the choice is
communicated to members of the public who
receive fixed penalties or procurator fiscal fines.

Val Bremner: That happens in practice, but I
emphasise that there is not a body of people who
are regularly in receipt of fiscal fines. It was a bad
choice of words, and I apologise.

Mrs Mulligan: You do not want to comment on
the principle, but are you concerned that people
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Mr McFee: Let us move on. You have said that
you believe that the introduction of alternatives—in
particular, fiscal fines—will result in an amount of
business being taken out of the courts system,
potentially relieving the pressure. My colleague
alluded to the fact that we are told by the bill team
that a fiscal fine does not represent a criminal
conviction, as it is not an admission of guilt.
However, it can still be revealed in court for up to
two years should the person subsequently appear
in court and be found guilty. That would happen
when sentence was about to be passed. Is the fact
that such fines can be disclosed in court likely to
impact on the number of people who are prepared
to accept them?

go to a district or JP court. Beyond that, we cannot
say anything at the moment. I am sure that there
will be business that will find its proper place in a
JP court.
Mike Pringle: Do fiscals have confidence in the
district courts? Does the fiscal service lack
confidence in the ability of JPs in some places,
with the result that some minor offences are being
prosecuted in the sheriff court that should, rightly,
be prosecuted in the district courts? If that is a
concern at the moment, how will we address it?
The JPs will now be part of the Crown Office.
Does the role require better or longer training?
Val Bremner: We are aware of the intention to
bring justices of the peace under the umbrella of
sheriffs principal to enhance their training. We
welcome that. However, we are not aware of any
evidence to the effect that any procurator fiscal is
directed to avoid referring anything to a district
court for the reasons that you have outlined. We
have clear policy guidelines, and we recognise the
value of the district courts in dealing with minor
offences.

Rachael Weir: I do not think that it is possible to
make a speculative judgment about that at this
time. To be fair, some people will be affected by
that decision and others will not appreciate the
new distinction that will be in place. The fact that
courts will take fiscal fines into consideration may
have some effect, but at this stage it is difficult to
determine what it may be.
Mr McFee: So you think that that will impact on
the number of people who accept the fines but that
it is difficult to quantify the impact.

11:15
Mr McFee: The McInnes committee made the
clear suggestion that some fiscals simply lack
confidence in the way in which cases are handled
in the district courts. In fact, McInnes went so far
as to recommend that district courts be
abandoned altogether, such was his concern
about them. Do you accept that that is a problem?
Are you aware that some fiscals tread warily in
determining to refer a case to a district court rather
than a sheriff court because, frankly, they have
concerns about the training of JPs or the
consistency of the decisions that are made in the
district courts?

Rachael Weir: There is potential for such an
impact. That is the most that anyone can say at
this time.
Mike Pringle: You might not want to express an
opinion, but do you think that it is right that fiscal
fines are put in front of a court? At the moment,
the sheriff, the JP or whoever it happens to be
gets a list of previous convictions. Do you think
that it is right to attach fiscal fines to that list of
convictions? Those convictions are either an
admission of guilt or the conviction of guilt,
whereas fiscal fines are neither.

Val Bremner: I accept that that comment was
made in the context of the McInnes report. It
certainly was not made by us, and I cannot
comment on its validity or otherwise. I do not
accept that fiscals take that into account when
they make a decision about marking a case. We
have clear guidelines that we are required to
follow and, if we do not follow them, there are
consequences for us. I do not accept that what
you describe is common practice.

Val Bremner: You are right to make the
distinction between a conviction and a fiscal fine.
However, a policy decision has been made to
proceed with the bill in this way and it is not for us
to comment on that matter of policy.
Mike Pringle: I have a couple of questions
about JP courts and JPs. Several witnesses have
raised concerns that the provisions in the bill may
lead to a reduction in the business of district and
JP courts, which might lead to the disappearance
of such courts altogether in some places. Do you
have a view on that? Is it important that we keep
such courts wherever they exist at the moment?

Mr McFee: We heard clear evidence from JPs
and those who are responsible for the district
courts that that is a concern. In areas such as
Dundee, the PF sends a large number of cases to
the district courts but, in other areas, the district
courts have not seen such cases for a
considerable time. What you are saying directly
contradicts the evidence that we have received.

Val Bremner: At the stage that we have
reached, the provisions of the bill clearly set out
the fact that JP courts are to be maintained. We
accept that and we do not express an opinion on
the concept. Just as for fiscal fines and fiscal
compensation orders, we expect to be in receipt of
revised guidance about the type of case that might
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guidelines for flexibility and local variation—and
rightly so. One minor offence might be a problem
in one area and not in another. I cannot comment
further. We are not aware of what you describe
being a difficulty. We are required to act within our
guidelines.
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cases that would have gone to the sheriff courts
go to the local courts.
Val Bremner: One might think that, on the face
of it. However, I am sure that, if justices of the
peace are given substantially enhanced powers
and use them, any such perception will be
quashed quite quickly.

The Convener: So, at the moment, when a
fiscal marks a case, there is some flexibility to
mark it either for the district court or for the
summary sheriff court.

The Convener: Finally, I want to press you a
wee bit more on what you said about the lessons
of the Bonomy reforms. What you said about
ensuring that the system is robust was helpful. We
are finding it difficult to pin down provisions in the
bill that would make intermediate diets in the
sheriff courts robust. Can you give us any advice
on that? For example, is the Crown in a position to
deliver statements or summaries of evidence more
quickly than it currently does, or are we looking in
the wrong direction? I assume that some
intermediate diets are not operating effectively in
sheriff courts because parties are not prepared to
go to trial, preparation work is not being done and
statements are not being made available.

Rachael Weir: The flexibility is not so much in
those aspects as in the guidelines under which
fiscals operate. Ultimately, the procurator fiscal will
have regard to what action is in the public interest.
As my colleague has said, certain crimes will be of
more significance than others in certain areas, or
they may be of particular local significance. There
may be particular problems—
The Convener: So that means yes. You can—
for the reasons that you have given—choose to
mark a case either for the district court or the
sheriff court. You can do that if you can justify it.

Val Bremner: Those are difficult questions for
us to answer. Our members work hard to prepare
cases with a view to resolving them without a trial,
if that can be done. That approach includes
disclosing statements at a certain point where
doing so is appropriate. It is hard to see what more
we could do to make the process work. Quite a lot
of resources are focused on trying to make
intermediate diets work, and the statistics on plea
rates in some areas are startling. However, we
have heard anecdotally about areas in which
things are not as good. A case will go through an
intermediate diet, there is a continued intermediate
diet and matters are resolved later with a
corresponding waste of court time and perhaps
the needless citation of witnesses. I can only
reiterate what my colleague said earlier. Every
party that is involved in a case—the bench, the
defence and the procurator fiscal—must play its
part.

Rachael Weir: At the moment, there is scope
for local variation but not variation from depute to
depute. Individual procurators fiscal have some
limited flexibility.
The Convener: In your view, if the Executive
used statutory instruments to increase sentencing
powers for JP courts to a maximum sentence of
six months’ imprisonment, would you have to mark
cases in which the offence would generally attract
up to six months’ imprisonment for the JP courts,
although you would currently mark such cases for
the sheriff courts?
Val Bremner: We may not be required to do so
in absolute terms, but that would certainly widen
our discretion. We would expect any revised
guidance to take account of that. We could expect
to refer some of the cases that currently go to the
sheriff courts to district courts with enhanced
powers, were that option to be made available.

The Convener: I hear what you say and know
that your members are working hard, but I am
worried that the whole system will break down if
we push matters any further. Who is not coming to
the table as prepared as they should be? Why are
intermediate diets not working in some cases?
You have said that lots of resources are being
made available to make intermediate diets work,
but they are not working in some cases.
Therefore, why should we continue to make such
resources available, unless we know how to fix the
problems?

The Convener: You say that that would widen
your discretion, but you might have to refer more
cases to the JP courts.
Val Bremner: When I used the term “discretion”,
I was trying to say that there is still discretion
about prosecution per se in some cases,
depending on the public interest. We hope that
that discretion will be maintained. If the powers of
the district courts were enhanced, we would
expect that certain business that currently goes to
the sheriff courts could go to the district courts. We
would have no difficulty with that.

Val Bremner: I cannot identify one single
problem and would not cast blame in any one
direction. The defence, for example, will often
have legitimate reasons for requiring to continue a
case. It might be genuinely unprepared through no

The Convener: I, too, hope that that discretion
remains. However, my worry about that scenario is
that members of the public may see it as a
downgrading of certain categories of crime if some
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fault of its own or of the Crown and might require
to be fully prepared before a trial can take place.

William McVicar (Law Society of Scotland):
The criminal law committee of the Law Society, on
which we all serve, prepared in addition to the
submission that we have made to this committee a
paper for the Sentencing Commission for Scotland
in October 2004, a copy of which we will make
available to the committee. That paper sets out
our position on bail clearly and in detail. Much of
that is incorporated in the bill.

The Convener: With the Bonomy reforms, we
forced the parties to come to the table at an
intermediate diet. People needed to communicate
beforehand and have their case prepared before
the judge. I wonder how the summary justice
system could be made more robust in the same
way.

The starting point is that the bail system cannot
be considered in isolation. Everything in the justice
system is connected and comments about bail
have an impact on whether trials in absence are
needed and relate to liberation on bail or
undertakings to the police.

Val Bremner: There is no doubt that that
provision has been successful in stopping the
churn in the High Court. However, I echo what my
colleague said earlier. We must be wary of
applying to the bread-and-butter work of the
courts—more than 90 per cent of the work of the
courts—a solution that has been successfully
applied to less than 10 per cent of the criminal
case load in this country. It may not be possible to
make such an approach work. I cannot provide a
solution to members because a number of factors
are involved, most of which are outwith the control
of procurator fiscals. However, there is no doubt
that if all parties at the table always take a clear
and robust approach, the delivery of justice will
inevitably be swifter and more effective.

You asked earlier whether anything in the
provisions would allow public safety to be a
determining factor. Proposed new section 23B(2)
of the Criminal Procedure (Scotland) Act 1995
says:
“In determining a question of bail, the court is to consider
the extent to which the public interest could, if bail were
granted, be safeguarded by the imposition of bail
conditions.”

That highlights the fact that the public interest is of
paramount concern. The subsequent provisions
set out more specific matters that the giver of bail
will require to take into account when considering
whether bail should be granted. It is clear from the
bill that public safety is a paramount consideration
that must be in the judge’s mind before the
decision whether bail should be granted is made. I
have no quarrel with the various categories that
are listed in proposed new section 23C as a
matter of practice—they basically reflect how the
system operates.

The Convener: That is helpful.
That ends the session. We have been given a
number of important points to think about, and
there was a useful and helpful exchange on the
interpretation of aspects of the bill. I thank Rachael
Weir and Val Bremner from the Procurators Fiscal
Society.
The meeting will be suspended for five minutes
for a comfort break after which we shall reconvene
with our second panel.

The only difference is in proposed new section
23B(3), which says:

11:24
Meeting suspended.

“The attitude of the prosecutor towards a question of bail
does not restrict the court’s exercise of its discretion in
determining the question.”

11:35
On resuming—
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The Convener: I welcome our second and final
panel, which comprises witnesses from the Law
Society of Scotland. Thank you for coming. I
introduce Gerry Brown, who has been a witness
many times before and is known to members;
Gerard Sinclair; and William McVicar. Thank you
for your helpful submission. As usual, we go
straight to questions.

That means that the court does not require to give
or to refuse bail according to the stance that the
prosecutor takes. As the law is applied at the
moment, I understand that if the prosecutor does
not oppose bail, the court is bound to grant it.
There are all sorts of good reasons why that
should be so in some cases. For example, the
prosecutor might not want the court to know, or
might not want to disclose publicly, the reasons
why bail should be granted.

Stewart Stevenson: It is always a pleasure to
have serial offenders before the bench. I open with
questions on bail. In essence, I will repeat a
question that I asked the fiscals. The Executive
maintains that the bill simply puts into statute the
common-law practice and provisions. Is that your
view?

However, the view that we took in the
memorandum that was submitted to the
Sentencing Commission was that the present
system was probably not compliant with article 5
of the European convention on human rights,
because the procurator fiscal is not acting as a
competent authority—as a judicial authority—for
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that purpose. To that extent, the provision in
proposed new section 23B is correct.
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police would be chasing him down the road, but
they were not, as he had been liberated. In that
case, the man in question was quite properly
liberated. The Crown investigations had reached
the stage where it could take the view that he
should not be detained any longer. The only
surprise was that nobody had told me.

Our view on the question whether the provision
fetters the prosecutor’s discretion in appropriate
cases to liberate the accused person,
notwithstanding the decision of the court, is that it
does not. The prosecutor will still be able to
disregard the court’s judgment. Although they
cannot give bail in those circumstances, it remains
within their discretion to liberate in appropriate
cases. That happens at common law and we see
nothing in the bill that would prevent that from
continuing to be the case.

Stewart Stevenson: I perfectly understand that
the prosecution may properly come to a view that
it is no longer appropriate for someone to be held
in custody. However, the decision to put the
person into custody was made not by the Lord
Advocate but by the court, so is it appropriate that
the independent decision of the court is overridden
by the prosecutor’s view of life? Am I failing to
grasp the complexities of the relationship?

Stewart Stevenson: In order to be absolutely
clear on the matter, am I correct in saying that the
prosecutor can disregard the court’s decision to
grant bail? Is that what you said?

Gerard Brown: No, you are not. However, the
important point in all of this is the context of the
structure of the proceedings, which is that they are
raised at the instance of the prosecutor. In the
example of the court having refused bail, the
person will be kept in custody, but it is up to the
prosecutor to take a view on the case at any time.

William McVicar: The court could refuse bail
and the prosecutor could disregard that, in the
appropriate circumstances.
Stewart
Stevenson:
What
would
the
appropriate circumstances be and how might the
prosecutor be held to account for their judgment in
that regard?

Stewart Stevenson: If I may, I will explore a
parallel example. Let us say that evidence is being
taken in a case when something occurs that
causes the prosecution to desert the case. Am I
correct in saying that the consent of the judge is
required before the accused can be discharged?

William McVicar: The question is one that the
prosecution would have to answer. My
understanding is that that is what could happen
in—

William McVicar: No. That does not require the
judge’s consent. In certain circumstances after the
commencement of a trial, the judge has to become
in involved in making decisions. However, the
Crown has the right to withdraw the proceedings
at any stage. That is its prerogative.

Stewart Stevenson: But does it happen?
William McVicar: It happens occasionally. Let
us say that somebody has been held in custody in
relation to a murder case. If the prosecutor
decides for some reason that is peculiar to the
case that the person should not be in custody any
longer, they will be let out of custody. That is the
historical position, although I am not suggesting by
any stretch of the imagination that it happens
routinely. The prosecutor will continue to have that
residual power.

Stewart Stevenson: Let me close this off,
although I suspect that other committee members
might want to come in on the back of this question.
Would the prosecution service have someone
liberated
from
court-imposed
incarceration
pending trial only if the prosecutor deserts the
case, or could that also happen in the
circumstances in which the case will proceed but
the prosecutor’s view of its nature and the
requirement to hold the accused on remand has
changed?

Stewart Stevenson: Without going back to the
court?
William McVicar: Yes.
Stewart Stevenson: That comes as a surprise
to me and, I suspect, others around the table. In
looking at the bail system in the context of the bill,
is it appropriate for the prosecutor to retain that
right? Has the Law Society taken a view on the
matter?

11:45
William McVicar: The second position is the
correct one.

Gerard Brown (Law Society of Scotland): The
Lord Advocate’s prerogative, as the author of
proceedings, should not be interfered with. I have
personal experience of someone in the reverse
situation to that which Bill McVicar described. My
client, who had been remanded in custody on a
murder charge, suddenly appeared in my office
one day to discuss the case. I thought that the

Stewart Stevenson: Therefore, the prosecutor
is taking a decision that the bill appears to suggest
that the sheriff ought to take, because it is not
analogous to deserting a case during a trial.
I see that other members are signalling to the
convener.
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The Convener: We need to be clear about the
matter before we move on. Proposed new section
23B(3) of the 1995 act is primarily intended to
address cases in which the Crown does not
oppose bail because, at the moment, if the Crown
does not oppose bail, the court must grant it. The
bill changes that so that, whether or not the Crown
opposes bail, the court can consider bail at its own
hand. That is what that provision is essentially
about.

Mr McFee: Is it your understanding that, under
the bill, the Lord Advocate could still intervene in
that way?
William McVicar: Yes.
Mr McFee: So the bill would alter that power in
no way at all.
William McVicar: As I read it, the bill does not
interfere with the Lord Advocate’s discretion and
prerogative to exercise that power—nor are we
arguing that it should.

Desmond McCaffrey: The committee wishes
clarification of whether the witnesses are saying
that, notwithstanding proposed new section
23B(3), the power to release somebody on bail still
rests with the Lord Advocate.

The Convener: We are already clear about that.
Mr McFee: However, the person would be in
custody because of a decision of the court.

William McVicar: We are not suggesting that a
person could be released on bail, but that they
could be released from custody.

William McVicar: Yes.
Mr McFee: The Lord Advocate can, in effect,
overrule that.

The Convener: The fiscal has always had that
power; it is not affected by the bill. Is that correct?

William McVicar: No. The Lord Advocate is the
author of the proceedings and the master of the
instance. Therefore, just as he can pursue
proceedings at any time, he can withdraw them at
any time. That is the statutory position.

William McVicar: It is.
Desmond McCaffrey: However, the bill makes
a change, which the committee understands to be
that the decision on bail will be for the court and
the court alone.

Mrs Mulligan: So, in giving the court the power
under the bill to take a decision on a matter that
the procurator fiscal has not raised, we are not
saying that the accused would always be held in
custody because the sheriff or whoever had
decided that, as the Lord Advocate would still
have the opportunity to release them.

William McVicar: That is correct, and we do not
quarrel with that as a principle.
The Convener: Are you suggesting that there
should be an additional provision to deal with the
fiscal’s power to release someone from custody?

William McVicar: That is correct—but such
things would happen only very rarely. We are not
suggesting that they would happen every week.

William McVicar: No, we are simply highlighting
that that happens at present, as you may not have
been aware of it simply from reading the bill.

Stewart Stevenson: The court may now grant
bail without considering any material from the
prosecution service. Is it not anomalous that the
prosecution service can override the court’s
considerations, to which the service was not
party? The rule change allows the sheriff, even if
bail is not opposed by the prosecutor, to apply
criteria that were not brought forward by the
prosecution service when determining whether bail
should or should not be granted. I accept that the
criteria for granting or refusing bail have to be
documented. Given that we are now giving the
court more of a role, and not simply confining the
decision to the prosecutor, is it not anomalous that
the prosecutor should retain powers to override a
court decision that is based on information that the
court has but which the prosecutor does not
necessarily have? Have I explained myself?

The Convener: The bill does not affect that
power, does it?
William McVicar: No, it does not.
Mr McFee: Can you put this into simple terms
for me? At the moment, if the Crown does not
oppose bail, it is granted. The proposed new
system would allow the court, even if the Crown
does not oppose bail, to then—good grief, I have
managed to get this totally—
The Convener: I have already covered that. We
have agreed that that is what proposed new
section 23B(3) does. Whether or not the Crown
opposes bail, the court can consider at its own
hand whether to grant it.
Mr McFee: I understand that.

William McVicar: I understand what you are
asking, but I do not agree that it is anomalous. It is
for the prosecution to decide how, where and in
what circumstances a prosecution is to carry on.

I assume that the Lord Advocate intervened in
the case that Gerard Brown described, in which,
when a client appeared at his office, Mr Brown
was looking for the blue lights chasing the man.
William McVicar: Yes.
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I suppose that the problem might be, in due
course, the court refusing to allow the prosecution
to discontinue proceedings. You might regard the
position on the question of liberation as
anomalous, but the court has never been able to
compel the prosecution to bring a particular case.

3184

William McVicar: I do not think that it is
necessary to legislate for it; it should be developed
as good practice.
Mike Pringle: I will move on to part 2 of the bill,
which deals with proceedings. We would all agree
that we want to speed up the delivery of justice
and that a quicker system would be better for
everyone. Much of part 2 aims to achieve that. Are
there any areas in which you have concerns?
Which of the bill’s proposals will speed things up?
Do you have a view on undertakings?

Stewart Stevenson: Is it a gap, under those
circumstances, that an undertaking is not required
from the person concerned, or that bail conditions
are not imposed on them? People move straight
from being in custody to being at liberty.
William McVicar: I do not consider there to be a
particular problem. As I have said, the cases in
which this might happen are very rare.

William McVicar: I will deal with undertakings
first. When we listened to the evidence that the
members of the first panel gave, we identified the
concern that section 6 contains no provision that
will require the undertaker to appear at a particular
time shortly after liberation. That issue should be
examined and consideration should be given to
whether a time limit should be set when
undertakings are given. A desire to speed up the
process is not the only reason for such a measure.
We have concerns about whether the police—who
are not a competent judicial authority—should be
permitted to release people on bail on particular
conditions if those conditions might last for any
longer than a very short period of time. Our
concern about the provisions on undertakings is
whether they are compliant with article 5 of ECHR.

The Convener: It is important to emphasise that
point. We were becoming concerned that courts
were making decisions and the Procurator Fiscal
Service was regularly using its power to release
people, but, as you say, the power is rarely used.
Gerard Brown: It is rarely used. If there is a
concern that someone might be liberated who
should not be liberated, the court can be brought
back into the process by the prosecution to have
the status of the accused reviewed or changed.
As Bill McVicar says, such circumstances are
exceptionally rare, but we felt that the committee
should be aware of the power.

Gerard Brown: When it comes to efficiency and
speed—some people will know that my athletic
prowess is all about efficiency and speed—we
must keep in mind the interests of justice and the
adversarial system. As one of my colleagues said,
we do not want the system to speed up to such an
extent that justice is railroaded.

The Convener: It is not in the bill but it is helpful
for us to understand the issue. We are now clear
about it.
Marlyn Glen: Several witnesses think that the
bail system would be strengthened if the accused
had to agree formally to the bail conditions—
perhaps by signing the printed list of conditions.
Would taking that extra step lead to a material
advantage for the criminal justice system?

One of our concerns—it is a major concern—is
that although the bill is well thought out in many
respects and is laudable in its aims, there seems
to be a huge amount of work going on in the
background. The wee legs are paddling away
furiously, but we do not know what is above the
surface. We are concerned about giving the
committee a view without knowing what, in
practice, will emerge from all the pilots, working
groups and workshops. If I was asked for a
personal opinion, I would have to say that I do not
think that the bill, as drafted, will speed up the
system and make it more efficient. There are
various provisions that could be put into it that
would assist with the achievement of that goal,
and I would be happy to elaborate on them.

William McVicar: I do not think that it would
make an awful lot of difference. In the court where
I practise, people who are given bail are obliged to
sign the bail order anyway. What we do not have
on the bail orders is the date of the case. That
would certainly help a lot of people. People often
lose touch with their solicitor and, sadly, do not
have the wit to contact the court themselves to get
the information that they need. People end up
appearing from custody some weeks or months
later with the lame excuse that they did not really
know the date of the case. We often deal with
disadvantaged people, so perhaps that can be
excused to some extent. However, it would help
even those individuals to have a clear date on a
form that they had to sign and then take away.

As was raised during consideration of the
Bonomy reforms, it is necessary for the Crown to
engage in proper and focused disclosure to the
defence, following a proper timetable. Intermediate
diets, which have been mentioned in some of the
evidence, will not work unless that is done. We
have certain ideas about how intermediate diets

Marlyn Glen: We know from visiting courts that
some courts already have such a system. Is it just
a question of spreading that good practice, or do
we need to make it a requirement?
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could work. Perhaps the committee might have
questions about that later.

on the day of the trial and pleads guilty. We want
to stop the process at the intermediate diet and
get the accused to plead guilty at that stage—if
that is the plea that they are going to enter. In that
way, only cases in which there is going to be a trial
will proceed to the trial date.

Mike Pringle: Just proceed.
Gerard Brown: Our view is that, as part of the
operation of intermediate diets, individuals should
be cited to appear, and solicitors should arrive, at
a set time in the morning—10 am, for example.
The court should start at 2 pm. If there is proper
disclosure in advance and a timetable is produced
28 days, say, before the intermediate diet,
between 25 and 30 cases—no more—could be
dealt with at 2 pm. The sheriff should have
received—and should have read—all the papers in
advance. Consultation and discussions with the
Crown could take place between 10 am and 2 pm,
while the accused persons were present in the
court building.

Gerard Brown: You want the process to be
front loaded.
Mike Pringle: Yes.
Gerard Brown: There is the issue of diversion,
but I will not go into that. The way to front load the
process is to convey the information to the
accused so that he can give instructions to a
solicitor and the solicitor can advise him at the
earliest possible stage. For example, the Crown
routinely receives papers from the police with a
summary of the evidence. Would there be a
difficulty with photocopying that summary, taking
the confidential bits out and attaching it to the copy
of the complaint? I do not understand the problem
with that. Information could be passed on that, for
example, the accused had been seen running
away from a fight, with a bottle and with blood
coming from his hands, shouting and swearing.
That could be put to the individual at the earliest
stage.

If such a system is to work, there must be a
sanction. We cannot have people coming along
saying that they have not done this or that. The
ultimate sanction in exceptional cases—taking into
account the public interest and the interests of
victims, witnesses and the accused—would be to
give the sheriff the power to desert the case
simplicita.

The Convener: You are right. I am interested in
the question of intermediate diets, and, like Gerry
Brown, I want to get something off my chest. I do
not see the point in allocating resources to
continue intermediate diets in sheriff courts if they
are not producing any results.

12:00
As I understand it, the only obligation in the bill
regarding intermediate diets is on the defence. I
make no criticism of the other parties in the
process; however, before I can advise a client on
his position, I have to know, for example, when the
time of the offence was. How do I know that
unless I have a list of witnesses whom I have
interviewed and a summary of the evidence or
statements? I cannot submit an alibi defence on
the instructions of the client without knowing that.

Gerard Brown: Correct.
The Convener: When I have suggested that
previously, people have thrown their hands up in
horror, as if we could not possibly abandon
intermediate diets. I do not particularly want to go
down that route, but I am finding it difficult to pin
anybody down about who exactly is at fault. Are
you saying that it is the Crown that is primarily at
fault because it does not have the resources or
whatever to produce the information that the
defence needs in order to judge whether the
accused should enter a plea at the point of the
intermediate diet?

I would like the system to work. Judging by the
letter from the Executive, which I have read, the
work that is going on in the background is
excellent. However, the bill is different from the
Bonomy reforms. I was fortunate enough to be a
member of the Bonomy reference group, and what
Bonomy produced was a system—in place,
thought-out, tested and viewed from other
jurisdictions. What came out of Bonomy, subject to
the input of the Justice 1 Committee and
Parliament, was a framework that hardly changed
things in many respects. This is a different
situation, as I perceive it.

Gerard Brown: No. I do not think that you can
blame the Crown in a general sense for the fault.
The Law Society’s criminal law committee has
members who practise throughout Scotland. Bill
McVicar’s experience in Dumfries is different from
my experience in Glasgow. Glasgow is a different
animal altogether. I do not think that you can
blame the Crown—nor would you want to. The
Crown is reliant on the information coming from
the police, and various timescales are involved. I
am simply saying that, if intermediate diets are to
be effective, there must be more front loading and

I apologise. That was more of a speech than an
answer to your question, but I wanted to get that
off my chest.
Mike Pringle: That is why you are here—we
want to hear your views.
I understand that, following an intermediate diet,
in quite a lot of trials, the accused comes to court
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the information must come to the accused and his
advisers at an earlier stage.

3188

procurator fiscal’s office? We keep hearing about
the situation in Glasgow. Can you tell us in which
areas there is a particular problem? Is it down to
any other factors in those areas? Has it just
become accepted in Glasgow that intermediate
diets are a waste of time and end up with a guilty
plea being submitted five minutes before the court
convenes? Is there an attitude problem? This is a
very long question—it is even longer than your
speech. How much of the problem is down to the
tardiness of some members of the Law Society?

The Convener: I accept that. Let me retract the
word “blame”, as it is not a helpful word. Does
everybody need to change their systems? You are
saying that the Crown should give the defence a
summary of the evidence, and the police witness
statements need to be available, which is a matter
for the police.
Gerard Brown: Yes. It is also up to the solicitors
to communicate with the Crown and to encourage
the production of information. It is difficult to put
matters into context when individual clients do not
come to see their lawyers and do not co-operate.
That aside, in view of the case of Anderson and
the complaints that can be made, professionally,
the solicitor must be able to advise properly. That
cannot be done routinely without information.

Gerard Brown: This discussion is not about
blame; it is about rectifying the system. The
problem is also down to the tardiness of solicitors
and their not being more proactive. People who
operate in the High Court are more proactive
because they have to be. There is a preliminary
hearing at which they have to answer for what
they have done, and so on; however, that
structure does not apply across the board in the
sheriff courts.

The Convener: Should there be a duty in the
bill, similar to the duty under the Bonomy reforms,
to try to enforce that approach?

I will say something about what is happening in
practice in Glasgow—others can speak about
what is happening in other areas. There is a huge
volume of business in Glasgow, and in summary
proceedings, it is difficult to have disclosure across
the board by the time of the intermediate diet.
Cases are routinely being adjourned at the
intermediate and trial diet stages because there is
no list of witnesses, summary of evidence or
statements. I do not know what causes that, but
things must change in order to make the bill work
and make intermediate diets what they were
intended to be when they were introduced. Things
must certainly change in Glasgow in the light of
the volume of the business there.

Gerard Brown: Personally, I would prefer a
timetable to be laid down in statute, or a
protocol—as there is in Bonomy—regarding the
timetable and structure for disclosure.
The Convener: When we questioned the
Procurators Fiscal Society on this point, it seemed
that a distinction between the Bonomy reforms
and the reforms in the bill is the fact that, in the
bill, we are dealing with the bread and butter, if
you like—the volume of cases. Do you accept that
that might be a barrier to introducing similar
provisions?
Gerard Brown: Yes, I accept and am
sympathetic to your point. I am delighted with and
complimentary about the way in which the Crown
has addressed disclosure in solemn cases. That
has been essential to the way in which the system
is working and progressing. Now, a similar change
is required in the summary system. How that
system is adapted, subject to manpower and
resources, is not for me to say.

William McVicar: There is a problem with
disclosure in Dumfries, where I practise.
Obviously, the court in Dumfries is much smaller
and deals with a relatively small number of cases,
but we still do not have disclosure when we come
to intermediate diets. Even when disclosure
happens, we may not have the full information. A
police witness statement might say that the
accused was interviewed on tape, but there might
be no tape or transcript of the interview and we
might have no idea of what the accused said.
Even when there is disclosure, such things cause
delays.

Mr McFee: The Procurators Fiscal Society was
very nice about it and did not point the finger in
any particular direction; however, I have a bit of a
problem with the concept that everybody is
responsible. In my experience, when everybody is
responsible, naebody is responsible at the end of
the day and nothing actually happens.

New technology causes problems. Much is
made of the closed-circuit television system in
Dumfries town centre, and videos and footage
from it are regularly played in court, but there are
problems with getting information from the system
into a format that people can look at in court. We
are trying to address that problem with the fiscal’s
assistance. That is one example of the problems
over which our control is limited.

You say that you have a problem with proper
and early disclosure by the Crown. That clearly
puts the Procurator Fiscal Service in the frame.
The police may be in the frame as well, if they are
not providing the information timeously. In your
experience, is the problem the late availability of
the evidence from the police, or is it tardiness—for
want of a better word—or overwork in the

If you are looking for anyone to blame—
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Mr McFee: I am not looking for anybody to
blame—I am trying to find out who must change to
make the system work.

That is why we think that the proposals are, to
some extent, premature. As Gerry Brown
indicated, pilot tests are going on. As we have not
seen the results as yet, we cannot decide which of
the various proposals will produce the best results.
Until we see the results of the pilots, our view
remains that the bill’s proposals on intermediate
diets will not make a major difference.

William McVicar: I appreciate that. However, I
should say that I do not think that anyone is to
blame. The problem is that the system does not
work at the moment. The answer to the problem
lies in the defence and the Crown communicating
more, but it seems to me that the Crown must
come up with information in the first place. I do not
see a problem with the Crown disclosing the
summary from the police along with the complaint,
as Gerry Brown said, provided that appropriate
steps are taken to remove confidential information.

The proposals do not address any of the matters
that were raised in the McInnes report, including
the agreement of evidence and the ways in which
non-contentious issues can be dealt with. The
proposals in the bill are very similar to the existing
legislation on intermediate diets. We will see a sea
change in attitude only if we address the
implementation of policy.

Mr McFee: So, in effect, you are saying that the
Crown must up its game.
Gerard Sinclair (Law Society of Scotland):
That is not necessarily what we are saying. We
are talking about systemic failures, to be fair. A
logistical problem has been imposed on all parties
to some extent by the decisions in the cases of
Holland v HMA and Sinclair v HMA, which require
the Crown to make fuller disclosure in summary
cases.

12:15
The Convener: How is the Crown dealing with
the decisions in the Holland v HMA and Sinclair v
HMA cases?
Gerard Brown: It accepts that there should be
disclosure and has said that the information and
statements that it has in its papers will be
disclosed, but often those are not there. A
procurator fiscal depute can have a pile of papers
in which there is a summary of the evidence in an
incident that happened a number of months ago
and yet the statements that have been requested
are not there.

We sympathise with the position that the
Procurators
Fiscal
Society
representatives
identified. We are talking about 95 per cent or so
of criminal business in Scotland and therefore the
logistics that are involved in dealing with the
problem are great. The solution in any frontloading system may be to put additional resources
in at the front. However, there will be resource
implications—which I am sure the Crown will be
happy to identify and tell the committee about—if
we are talking about the Crown having to assess
hundreds of thousands of cases per annum,
having to decide what, if anything, can be
disclosed at the outset, and having to reach
decisions on those cases.

The Convener: Police statements?
Gerard Brown: Yes; the statements from
witnesses, including police witnesses. That is the
practical position to date.
Mike Pringle: How will the proposals in the bill
affect legal aid?
Gerard Brown: There may be an impact in that
regard. If decisions are to be given in writing, and
if we are to have more bail appeals, I suspect that
it will have an impact. The presence of the
accused may be required at bail appeals, either in
court or via a videolink; any conditions of bail may
have to be agreed.

Likewise, if sheriffs in Glasgow sheriff court have
before them a case load of 50 or 60 intermediate
diet cases that they know they must get through in
a morning, it is clear that they will be unable to be
as proactive in dealing with them and investigating
the manner of disclosure as they might be if they
worked in Hamilton or Airdrie sheriff court, where a
sheriff might have five or 10 cases. The obvious
and simple solution in Glasgow is to ensure that
there are only five or 10 cases before each sheriff
at the intermediate diet, but I do not have to tell
members the financial implications of such an
approach. The question is whether increased
costs or expenses at that stage would lead to a
reduction in costs in the kind of cases that Mr
Pringle identified—cases that are proceeding to
trial in which a plea is intimated in the morning and
police officers, medical experts and defence and
Crown witnesses are inconvenienced by and put
to the expense of going to court.
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On the general changes to the legal aid
structure, the Law Society’s view is that, if we are
to have front loading, legal aid should also be front
loaded. However, I am cautious about saying
anything about that until I know what the structure
will be. Any change to legal aid provision will have
to take account of the geographical variations and
the varied nature of practices across Scotland.
Practices differ from Dumfries to Oban and from
Glasgow to Aberdeen. That is why I suggested
earlier that, if there is to be disclosure, a
consistent approach will need to be taken across
the country. In my view, that is the trigger that will
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allow a legal aid system to be developed on the
back of these changes.

3192

witnesses an opportunity to get something else off
their chest. They will be aware of the concerns
expressed—mostly by them—about proceeding to
a trial in the absence of the accused.

The Convener: I know that the legal aid issue is
important to speeding up the system. We must
ensure that it kicks in where it should kick in.
Bonomy himself was clear about the need to
reform legal aid so that it fits into our present
system. However, as we are still dealing with
statutory instruments on legal aid, we know that
the issue has not been resolved. I am concerned
that, when the committee agreed to the Bonomy
reforms, the need for change was generally
accepted. Certainly, I accepted it—I think that
Stewart Stevenson is the only other member of the
present committee who was on the committee at
the time. I am concerned that the Scottish Legal
Aid Board is still dragging behind on the promises
that it made to resolve the situation. I guess that
you are watching the situation too.

Gerard Sinclair: You will be pleased to know
that I will deal with that, and I hope that it will not
take me long to get matters off my chest.
The Law Society of Scotland’s position on trials
in absence is, I hope, succinctly put in our
submission. I do not want simply to repeat that to
the committee today, but I will say this—on this
matter and others. We prefaced our written
submission by saying that the changes to the
summary justice system must be made in such a
way as to make the system more efficient and
effective—that is a given—but two other principles
must also apply: the system must be certain and
predictable—which applies both to the accused
and to witnesses; and the system must be just and
fair to all parties.

We have experience of Bonomy, and it worries
me that substantial changes that will impact further
on legal aid are being proposed although we have
not resolved the existing legal aid issues. Is it fair
to say that if we resolved the legal aid issues that
Bonomy saw, we might have some faith that we
could resolve the issues raised by the Criminal
Proceedings etc (Reform) (Scotland) Bill?

One of our main objections to the idea of trial in
absence is that we perceive a number of possible
difficulties with the system that would make it not
just and not fair. I will give an example that relates
to fairness to the accused. In the trial process,
there must often be a trial within a trial to decide
on the admissibility of certain evidence. When
there is a drugs charge, there may be some
dispute over whether the drugs were found
legitimately by police officers, and there may be a
trial within a trial to consider that. In such a trial
within a trial, it is almost inevitable that the
accused will be expected to give evidence and to
give his or her position on how certain items were
recovered by police officers. If a trial in absence
took place, that would not be possible.

Gerard Brown: The systemic change has to be
put into place. My view is that solicitors have made
Bonomy work in a big way. They have bought into
the reforms. Unfortunately—although I do not think
that it is the Scottish Legal Aid Board’s
responsibility—solicitors have been promised an
increase in fees, but that increase has been
rejected by the paymasters. The system has
changed and the fees have to reflect that. A
solicitor today is paid the same for preparing a
solemn case as he was paid 14 years ago. That is
unsustainable.

Mr McFee: I accept that such trials within a trial
happen, but if that is so, perhaps a wee bit of
emphasis should be placed on the accused
turning up. Do you accept that if the accused
simply does not turn up at the trial, that can bring
the whole system into disrepute?

The important thing about the new changes,
which are totally separate, is that, if the structure
changes, legal aid must accommodate that
structure and give fair and reasonable
remuneration for the work required. The legal aid
system cannot be changed before we have the
new changes, because we do not know what the
system will be like.

Gerard Sinclair: Very much so.
Mr McFee: Given your zeal for defending the
right of the accused in all circumstances, should
not the accused reciprocate by turning up on
occasion?

The Convener: If we change the system, we
need to know that the appropriate reforms will
follow.

Gerard Sinclair: In fairness, I was going to talk
about the rights of others. You talk about
encouraging
people
to
turn
up.
The
encouragement to turn up is in other aspects of
the bill and would already exist if it were properly
enforced. The bill will extend the sentences for
people who fail to turn up for trial, who in most
cases would breach bail, from three months to 12
months on summary conviction and from two
years to five years in solemn proceedings. If that
were properly enforced, that would be a fine
incentive for people to turn up for trial.

Gerard Brown: Yes. You have to know the
structure and then say, “We’ll put an extra fee here
and an extra fee there to accommodate the
structure.”
The Convener: We move now to a subject on
which you had a lot to say in your submission.
Mr McFee: This is on the question of a trial
when the accused is not present—it may give the

223


551

3193

24 MAY 2006

I know from experience that trials in absence in
the limited form that they take at present are used
rarely. If we have a section in a new bill to extend
that power, but everyone’s general view is that the
power would be used rarely, it will not be an
effective deterrent.

turning up. If they know that the almost inevitable
consequence of not turning up will be that, when
they are apprehended, they will be detained in
custody until the earliest time that a trial can take
place, that is a much greater incentive to turn up
than knowing that if they do not turn up, the trial
may proceed in their absence. The accused is not
inconvenienced if the trial proceeds in their
absence.

Mr McFee: We have heard evidence that one
problem is that in many circumstances breach of
bail conditions does not even incur a sentence,
because it is a waste of time to give a three-month
sentence to run concurrently with another threemonth sentence. Will that situation continue?

As the explanatory notes to the bill say, the
problem with a trial in absence is that a custodial
sentence cannot be imposed until the accused is
brought to court. The difficulty with that is that a
victim might be concerned that a sheriff will be
more likely not to impose a custodial sentence, to
ensure that the matter is dealt with, although a
custodial sentence might be merited and justified.

Gerard Sinclair: Is that not a problem with the
system? The three-month sentence should not be
made to run concurrently with the other threemonth sentence; the sentences should run
consecutively. The point is that the powers and the
sentences must be used properly if they are to
have any effect.

12:30
Mr McFee: So your view—or the Law Society’s
view—is that if an accused does not turn up for
trial, that individual should immediately be taken
into custody and retained in custody until the trial.

Mr McFee: Is it the Law Society of Scotland’s
position that if somebody is found guilty, a
sentence for breaching bail conditions should run
consecutively to other sentences?

Gerard Sinclair: It is the Law Society’s view
that if someone does not turn up for trial, they
should be suitably punished unless a reasonable
explanation is given. As I said to you, their
absence could be due to lack of information or a
chaotic lifestyle. We really must deal with each
case on its merits, but the answer is not to
proceed with the trial in the accused’s absence.
That would be using a sledgehammer to crack a
nut.

Gerard Sinclair: That depends on the
circumstances. I am saying that the trial in
absence is not an answer to the problem. As we
all know, we are talking about people who lead
chaotic and peripatetic lifestyles. The difficulty is
that having trials in absence abdicates
responsibility for bringing people to justice.
We have not considered the victim. Someone
who has been assaulted may well want to see the
accused buy into the justice process. They may
want to see them engaged in having to go to court
and proceed to a trial. Why should the victim have
to turn up to give evidence against someone who
has not taken the trouble to get out of their bed
that day? All such issues in relation to trials in
absence must be addressed.

Gerard Brown: I will give a simple example.
The other day, I was to appear for someone who
had a common name, such as Smith or Brown. He
did not turn up, and we found him later at a
different court. He had been sent there instead of
another Smith.
The question was about the alternative to trial in
absence. It would be to have the first pleading diet
and the trial diet closer together rather than
months apart. If an accused pleads not guilty
today in Glasgow, which is always exceptionally
busy, his trial will be in the middle of October
because of the volume of business. It is to be
hoped that the bill’s provisions will reduce that
volume, so that a plea of not guilty today results in
a trial being fixed for 14 June, let us say. That
would alleviate the risk of the accused saying that
they forgot the date or that something happened
or of them moving address.

Mr McFee: Why should the victim have to turn
up time and again because the accused cannot be
bothered to get out of their bed?
If trial in absence is not the answer to the
problem, I am interested in your alternative. Do
you have anything else to suggest?
Gerard Sinclair:
absence?

As

opposed

to

trial

in

Mr McFee: You said that the compulsion to turn
up was in effect in other legislation and we
discussed whether a breach of bail conditions
should result in a sentence that runs concurrently
or consecutively. Is anything else a reasonable
alternative to trial in absence, given that we are
probably talking about a small number of cases?

Question 2 of the Sentencing Commission’s
consultation paper on bail asked:
“What steps do you consider could be taken to ensure
that those granted bail appear in court when required to do
so?”

Gerard Sinclair: The imposition of bail
conditions can very much deter people from not
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The first sentence of our response to that question
said:

3196

have been earning X amount of money when they
were dealt with by the police, that may not be the
case when the fiscal comes to offer a fiscal fine.
Although the address to which notification of the
fine is sent may have been the address of the
accused when they came into contact with the
police, that may no longer be the case when the
fine is issued. The fact that the bill proposes an
opt-out process for fiscal fines means that there is
a much greater likelihood that people will be
deemed to have accepted such a fine when, in
fact, they have no knowledge that an offer has
been made.

“The consultation document refers to the fact that there is
a proportion of accused persons who fail to attend court
whilst on bail, not due to wilful disregard of the court
process, but rather as a result of their chaotic lifestyles.”

If we have a structured bail system with
supervised bail, which is referred to later on in the
Sentencing Commission’s consultation paper and
our response, we can engage people and, as Bill
McVicar said—I will elaborate briefly on his
comments—make the bail structure such that we
deal with their chaotic lifestyles. If an accused is
an alcoholic or a drug addict, what is wrong with
putting him on bail on condition that he attends
some counselling or rehabilitation? If he comes to
court at a later stage and pleads guilty to one of
two charges, he can show the sheriff that he has
completed counselling, is now drug free or has
reduced his alcohol intake. We should make bail
conditions proactive.

All those issues give us cause for concern in
respect of the two principles that I have
mentioned—the certainty and predictability of the
process and its justness and fairness. Although
the Lord Advocate may well give guidance on
which cases merit the imposition of fiscal fines, as
Val Bremner of the Procurators Fiscal Society
said, the fact that that guidance will not be known
to the public at large will take away from the
certainty and predictability of the justice system.

Mr McFee: I agree with you on that, but we have
received evidence from a couple of current pilots
that suggests that it is difficult to get that early
intervention, even in the pilot areas. I suspect that
you are describing something that should happen
but, to be frank, does not exist at the moment.

Given its proposals on fiscal fines and trials in
absence—which I described in one of our internal
discussions as justice lite—it seems to me that the
bill seeks to achieve efficiency and effectiveness
in the justice system by not involving potential
offenders in it in any way. They will not suffer the
inconvenience of having to worry about answering
an offer of a fiscal fine. They will not even have to
worry about turning up at trial to answer the
allegations that have been made against them.

Mrs Mulligan: I will ask about penalties. On the
appropriate use of alternatives to prosecution, the
bill proposes to give procurators fiscal greater
powers by increasing the range of alternatives to
prosecution. Are you confident that fiscals will
have sufficient information to take the decisions
that they will be asked to take?

I have heard it said that being a doctor would be
a great job if one had no patients and that being a
lawyer would be a great job if one had no clients. It
would appear that the aim of running an efficient
and effective justice system is to be achieved by
having no criminals come to court. I do not think
that that is necessarily the way to proceed with
summary justice. Such proposals might make the
system more efficient and more effective, and
perhaps even cheaper, but they will not
necessarily answer the public’s concern that
people should be held accountable for their
actions and should be made to answer for them
publicly and proactively.

Gerard Sinclair: As we explain in our written
submission, we have a number of concerns about
the extension of those powers. One is whether the
Crown Office and Procurator Fiscal Service will
have the necessary and relevant information to
enable procurators fiscal to take decisions in what
I assume will be relatively weighty matters.
Considering that the bill will allow fiscal fines of up
to £500 and that the average sheriff court fine is
just over £300, the extension of powers potentially
covers a very wide range of criminality.
Although a fiscal may well have been provided
with a summary of information by the police, it is
highly unlikely that any mitigatory factors will have
been placed before them. Another concern is that
the natural logistics of such situations mean that it
may take several weeks for a report to get from
the relevant police office to the relevant fiscal’s
department. It may then be another few weeks
before the fiscal gets to that case and makes their
assessment.

Gerard Brown: I have a wee supplementary to
that. I am also concerned about the notice. A
person who receives a notice must be able to read
it in their language and it must be made crystal
clear whether it is a notice of a fiscal fine or of a
conviction—I am still confused about what it is—
and what implications it might have for disclosure
purposes. I know that the chief constable has the
power to include details of circumstances, even
when there has not been a finding, but for an
employer there is a big difference between
someone noting a circumstance and accepting

We have identified that the people who are likely
to be considered for fiscal fines lead chaotic,
peripatetic lifestyles. Although such a person may
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that circumstance. I would say that the latter is
more detrimental to the unfortunate prospective
employee.

take a week or so, in the normal post, for a further
letter to be sent out to tell the person that they
have not started paying. If that is their first
notification that they should have started paying,
and they want to challenge it, the seven-day
period will already have expired.

Given that numerous jobs now require
disclosure, I am concerned that the proposal for
people to have to opt out of the system will
endanger more individuals than was the case
before, especially in the light of the lack of time
that people will have to request that a decision be
reviewed—they will have only seven days to do
so.

Mr McFee: I am aware that this is Mary
Mulligan’s question, but I want to make a brief
point. The committee has heard that a person who
transgresses for the first time—or is caught
transgressing for the first time, which might be
more accurate—could be offered a fiscal fine as
an alternative to prosecution, to keep them out of
the court system. You can surely see the
argument for that, especially on an opt-in basis. If
people will be kept out of the court system, is there
an argument for making the fine more punitive?

I am sorry—I have been talking too long.
Mr McFee: If I was cynical, I would say that if
fewer folk go to court, fewer lawyers eat.
Gerard Brown: That is obvious from looking at
us.

William McVicar: The fine should reflect the
degree of criminality, should it not?

Mr McFee: I am saying nothing on that front.
Do you feel that, in trying to speed up the
summary element, we may be sacrificing the
justice element? Would an opt-in system be far
better than an opt-out system, because it would
imply acceptance? We will deal with the question
of whether it would be a conviction later on,
because the answer depends on whom you talk
to. Would you say that we are removing the justice
element to achieve the summary element?

Mr McFee: I do not know; I am asking you.
William McVicar: Crimes should be dealt with in
a consistent way and the fine should reflect the
level of criminality. You should not impose a more
punitive level of fine just to give somebody the
chance of keeping their record clear. That would
be an encouragement to them to opt into
something that they might not have done. They
might not have committed the offence but might
just go for the fine for the sake of an easy life.

Gerard Sinclair: I certainly would, and that is a
key issue that we have tried to bring out today.

Gerard Sinclair: The difficulty is that people
would be entitled to buy a lack of previous
convictions. Those with greater incomes would be
more likely to take up that opportunity than others,
which would not be fair.

There is a common misconception that the Law
Society of Scotland will always consider only the
representation of its clients, but there is a bigger
picture. If we extend the right to the remedy of a
fiscal fine or a fixed penalty to a level of £500—
which I think everyone agrees is a substantial
sum—a wide range of criminality will be covered,
as I said. Will members of the public be happy if
someone who is causing trouble in their street or
their town is offered what some might regard as
the softer option of a fiscal penalty that they do not
even need to reply to?

Mr McFee: That is an argument against fiscal
fines per se.
12:45
Mrs Mulligan: My questions are being
answered in reverse order, but it is helpful to hear
how the witnesses feel about the opt-out option.

I do not have the statistics for the difficulty that
the court system has in recovering penalties that
are imposed by the courts, but I suggest that nonpayment of fiscal fines will be far more likely if the
person has not even been engaged in the
process. As I have said, a large proportion of the
people who are sent such a letter either will not
understand that it is a fine that will be imposed
after 28 days if they do not respond, or will not get
the letter at the address that they are staying at.

My initial question was about the increased
powers of the procurator fiscal. In answer to that
question this morning, the witnesses from the
Procurators Fiscal Society said that having the
information was crucial to their being able to make
an appropriate decision. I asked whether they
were concerned about the police’s ability to furnish
them with the necessary information. Do you have
any concerns about that?
Gerard Brown: It is not just about the police; an
accused person can simply say to the police, “I’m
not telling you that.” That is the starting point.
Even if the police have a willing participant who
gives all the information, including a précis of their
income and outgoings, that does not take account

As Gerry Brown said, people will have seven
days in which to apply for a review. To be frank,
that is a sop. When the 28 days have expired, the
clerk will write to the fiscal’s office saying whether
a payment has been received or not. If no
payment has been received, I suspect that it will
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of mitigating factors, as Gerry Sinclair said. The
timescale that is involved worries us, as well. If a
report is received about an Anne Keenan who has
been misbehaving in Livingston and the papers
from the fiscal—when they are eventually
received—state that, at the time, she was
employed by the Law Society, although she is now
unemployed, a fiscal fine will be fixed on the basis
of out-of-date information. That is wrong and it
must be addressed. There could also be a
situation involving multiple accused. How would
one differentiate between their activities, or would
they all be treated the same?

3200

They will not even have to open it to find out how
lucky or unlucky they have been. I foresee the
figure for unpaid fines snowballing and fines not
really addressing the issue. In fact, they will
provide no form of service to the victim.
The Convener: I note what you say in your
submission on the matter, but I ask you to put it on
the record. Are you opposed to a fiscal fine being
treated as if it were a previous conviction?
Gerard Sinclair: Very much so; for the obvious
reason that the matter has not been tested in
court. My understanding is that the documentation
that is provided with the fines at the moment
indicates that the fine is not seen as a conviction.
If the measure is to be extended, one would hope
that that will be made clearer in the information
that will be provided. A clear decision has to be
made on whether these processes are seen as
convictions. It is not good enough to say that the
fine is not seen as a conviction, but also to say
that, in any matters that proceed to court, the
judge will be made aware of them on a schedule,
albeit that that they will be listed in a different
section from the list of previous convictions. If the
issue is not addressed, the public and the legal
profession will be confused about the treatment of
these matters.

I supported the introduction of fiscal fines when
they were introduced, many years ago. They dealt
with minor and trivial offences and took a lot of the
rubbish out of the system—I use that term
advisedly and with the greatest respect. However,
we are moving a stage further and talking about
fiscal compensation orders of £5,000. I find it
difficult to assess human distress when I am
advising a client; how can a procurator fiscal make
that assessment unless they have exceptionally
good training? The issues are not as simple as
they first appear.
Mrs
Mulligan:
Some
groups—Scottish
Women’s Aid, for example—have said that there
are some offences for which a fiscal fine would not
be appropriate. Do you agree with that?

The Convener: I think that you also made a
separate point in your submission about previous
convictions being attached to the complaint.

Gerard Brown: Yes. I think that we say that in
our written submission. A fiscal fine might be
appropriate for damage to property, where there is
avouched damage; however, as Gerry Sinclair
said, a fiscal fine is perhaps not the answer when
a woman has been assaulted.

Gerard Sinclair: I am not aware of that.
The Convener: I will see if I can find it.
We move on to questions on justice of the peace
courts.

Stewart Stevenson: According to the most
recent figures that I have, there were more than
6,000 receptions at prison for unpaid fines in the
past year. Outstanding court-imposed fines are
currently running at £14 million. Does that provide
a cautionary context for the use of other financial
penalties that might arise from the fiscals?

Mike Pringle: I have one or two questions on
the subject. A number of witnesses have raised
concerns that the provisions in the bill may
contribute to a reduction in district, or JP, court
business, which could lead to the end of lay courts
in some areas. Is that a problem?

Gerard Sinclair: That very much puts fiscal
fines in context. I assume that those fines were
imposed by the court when the accused was
present. The accused would have been aware of
both the input of the fine and the likely outcome of
non-payment; yet, there is still that level of nonpayment through myriad circumstances, both
personal and otherwise.

William McVicar: Whether cases are sent to the
JP court is a matter for the prosecution. When we
responded to the proposals in the bill, we
expressed the view that a unified judiciary should
deal with cases at all levels—whether we call it a
district court, sheriff court or whatever. That
remains the view of our committee. Nothing that
we have seen has changed our view on the
matter.

We are talking about what I would describe as
justice lite—someone getting a letter through the
post and not even having to bother to open it,
which I suspect will happen in some situations. I
know that it was stated this morning that fiscal
fines will not be used on a regular basis, but
people who are involved in such matters regularly
will begin to know what the envelope signifies.

Gerard Brown: Our view is that there will
eventually be a unified system. Our response can
be found in part 4 of our submission and gives the
basis for our argument. As I understand it, the
average fine in the sheriff court is £304.72 and the
proposal is for fiscal fines to be extended up to
£500. The average fine in the district court is far
lower. Unless changes are made to the transfer of
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business—which, again, would have legal aid
implications because of the fixed-fee system—
there will be an inevitable impact on the JP courts.

Gerard Brown: Yes.
The Convener: The problem is that we would
not get to scrutinise the power. Like you, I have
reservations about the provision in section 36
because the power to which it refers is, at the end
of the day, a sentencing power, and we usually
deal with such powers in primary legislation. A
commencement order on the provision would not
come back to the committee for scrutiny. If the
sentencing power was used, would it come in
across the board or come in at different times
depending on location?

Mike Pringle: Could that lead to the
disappearance of JP courts in some areas?
Clearly, McInnes suggested initially that JP courts
should disappear. However, for very many
reasons, it has been decided that they will be
retained, one way or another.
Gerard Brown: It would be disappointing if we
were to lose them. Arguments were made for and
against JP courts and a decision has been made.
Local justice is very important as the following
example shows. If a number of individuals are
annoying people at a bus stop by causing a mess
there, local justice can impact on that. Many local
fiscals do that, but only in certain jurisdictions. In
the big jurisdictions, such as Glasgow, Edinburgh
and the larger towns, it is difficult for fiscals to do
that. If we are to have JP courts, they have to
work; they must be made part of the system.

Gerard Brown: It depends on the roll-out of the
JP courts. I do not know the timetable for that,
although I saw a suggestion of 2017.
The Convener: It is 2014 for Glasgow, which
we have had comments on.
Gerard Brown: I look forward to it.
Mike Pringle: Will you not have retired by then?
Gerard Brown: Not on legal aid fees; perhaps
on private fees.

My only concern on the matter is that, if we are
to have a unified court structure, the JPs will have
to buy into that by way of training, time, expertise
and so on. That is a big commitment for
individuals to make.

My mind has not got round the provision in
section 36, but there is something there that I am
not happy about. Perhaps I can come back to you
on that.

Mike Pringle: On that point, you say in your
submission that there should be

The Convener: Yes, please do.

“Proper and focused induction, support and training
programmes as well as appraisals”.

Mike Pringle: On JPs and JP courts, I was
interested in something in your submission. As a
justice of the peace, I was often faced with a
lawyer not turning up or being late. Whenever I
asked why a lawyer was late, I was told that he
was appearing in another place. Sometimes a
lawyer would come to the court at the beginning of
proceedings to say, “Please, can I be heard first,
because I have to appear in another place?”

Do you think that the current training is adequate?
Will what the bill proposes be adequate? The bill
suggests that a training programme should take
three days. Do you think that that will be
adequate?
Gerard Brown: No. If JPs are to buy into what
is proposed, there must be proper judicial training
and technological back-up—for example, access
to statistics and case law.

I was interested in your comment that, with a
unified system, it might be easier to deal with
persistent offenders by bringing up all their cases
at one time rather than, for example, having one
case in the sheriff court and another in the district
court. The suggestion is that both cases would be
brought to either the district court or the sheriff
court. Do you envisage that being a real prospect?

Mike Pringle: And that should be unified across
Scotland so that everybody is doing the same.
Gerard Brown: Yes. If it is to be a unified
system, it should be one in that sense. I am
concerned about section 36 of the bill—sorry to
digress briefly—which gives power to ministers to
prescribe sentences in JP courts by order. I would
prefer such prescription to be included in the
legislation, so that it is a matter for the Parliament.

Gerard Brown: It is intended that we should be
able to bring at one time cases that are triable in
different jurisdictions. Instead of calling different
cases against someone in, for example, Dumfries,
Dumbarton and Glasgow, they would be brought
to the one jurisdiction. The power is there to do
that. It depends on the procurator fiscal identifying
the cases and putting them together.

Mike Pringle: That is interesting.
The Convener: We presume that that power
would be exercised by statutory instrument after
certain issues had been addressed, such as
training and standards. If the power were included
in the bill, I suppose that that would require the
inclusion of a commencement order. Is that what
you mean?
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Gerard Brown: They can and do do it just now.
The computer system that they have in place
should allow them to put in someone’s name and
identify everything.

3204

exchange. If the witnesses want to get back to us
on any points, particularly if they have further
thoughts on how the Executive should deal with
the sentencing power issue, we would be happy to
receive them. I thank the Law Society of
Scotland’s three representatives for appearing
before the committee to give evidence.

13:00
Mike Pringle: On where fiscals send cases,
fiscals obviously represent different areas. Do you
think that they lack confidence in JP courts in
some areas? Might some fiscals say, “Well, we
don’t have any confidence in that JP court, so we
won’t send the case there. We’ll make sure that it
goes to the sheriff court”? Will the new proposals
do away with that problem?

We will deal with the final agenda item in private,
as previously agreed. We will simply draw out
issues of interest from the report. I promise
members that the meeting will be brief, although
that is up to them. The next public meeting of the
committee will be on Tuesday 30 May, at which
we will continue with the Scottish Criminal Record
Office inquiry.

William McVicar: I am not aware of any such
difficulty in the area in which I work, which is
Dumfries and Galloway. There has never been
any suggestion from the fiscals with whom I deal
that they have concerns about the district court at
all. The cases that are dealt with in the district
court where I come from are minor cases indeed. I
do not know whether the procurator fiscal would
continue to have confidence in the system if such
courts were dealing with much more serious
matters. I suspect that it rather depends on how
the training works out. However, only the Crown
can answer on these matters.

13:03
Meeting continued in private until 13:22.

In my experience, there is no problem where I
come from. I hear stories that there are problems,
but they are no more than stories. I do not know
what information you have been given from other
places.
Mike Pringle: With the proper training that JPs
will have to have for the new system to work, is
there a possibility that things will move down? For
example, currently, a JP can disqualify somebody
from driving only for totting up offences, but with
greater powers they will be able to disqualify
someone directly.
Gerard Brown: I think that that is almost
inevitable in view of the panoply of changes that
we are talking about, particularly the change in
sentencing to up to five years in the sheriff court.
That has been working out through the system in
the past year or so. For example, major sheriff
courts such as the one in Glasgow have six or
seven jury trials on some days; before it was four
or five. If sentencing powers increase in the
summary criminal court, more business will go
there, which means that some business will have
to be taken out of the sheriff court. The question is
what the impact of that will be. My only caveat
concerns the impact of fiscal fines and other forms
of diversion—for example, the bill refers to work
orders. If many cases were diverted, that is where
there might be a lacuna in business.
The Convener: That ends our questions. As
usual, we have had a thorough and helpful
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Evidence
SUPPLEMENTARY SUBMISSION FROM PROCURATORS FISCAL SOCIETY
The Procurators Fiscal Society gave evidence to Justice 1 Committee on Wednesday 24th May in
respect of the Summary Proceedings (Reform) (Scotland) Bill.
In the course of evidence in respect of the provisions regarding the extension of Fiscal Fines,
Society witnesses were specifically asked about the recall provisions in the Bill which allow an
individual accused to seek recall of the registered fine which a Fiscal Fine becomes, in the event of
non payment. As currently drafted these provisions make recall a matter for the Clerk of Court,
with the ultimate decision to be made by the Justice of the Peace who is advised by the Clerk of
Court. It was specifically put to the witnesses that this provision may change, and that a suggestion
had been made to the effect that recall might become a matter for the Procurator Fiscal. This was
not a matter considered in advance and it may be of some importance.
In evidence the witnesses from the Procurators Fiscal Society indicated that whilst members were
content to be involved in making legislative changes work successfully, as they had done with the
Bonomy provisions, the feeling of members at present was to the effect that they were working at
full capacity or beyond in some cases.
If additional work in respect of recall, both in administration or in staffing courts was required, there
is no doubt this would place an additional burden on Procurators Fiscal in terms of workload. The
Procurators Fiscal Society is clear that any additional work brought about by the provisions of this
Bill would require to be resourced by the introduction of additional legal staff within COPFS.
Val Bremner, Secretary
Rachael Weir, Council member
On behalf of the Procurators Fiscal Society
SUPPLEMENTARY SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND
The Society’s Criminal Law Committee (“the Committee”) has been actively engaged in
consultation on the reform of the summary criminal justice system in recent years and welcomed
the publication of the Criminal Proceedings etc. (Reform) (Scotland) Bill, on which members of the
Committee gave evidence to the Justice 1 Committee on the 24 May 2006. In addition to the points
discussed at this evidence session, the Committee would like to submit the following points for the
Justice 1 Committee’s consideration during the preparation of their Stage 1 Report.
Section 32 – Power of court to excuse procedural irregularities
The Committee accept that there may be some circumstances where this provision would be
appropriate (i.e. for setting aside minor mistakes in the terms of a complaint), but have general
concerns that it could allow poor practices to develop and lead to greater inefficiencies, and
consequent delays, in the conduct of trials.
The Committee would like to draw the Justice 1 Committee’s attention to an article in the Scots
Law Times by Tom Kelly (enclosed), which encapsulates the Committee’s views on this provision
succinctly.
Section 23D – Restriction on bail in certain solemn cases
The bill sets out the general propositions that are at present reflected in Scots common law and
Strasbourg case law. However, the new section 23D (of the Criminal Procedure (Scotland) Act
1995) which is inserted by section 1 of the bill would appear to depart from the current law and
provide that in certain cases, bail will only be justified in exceptional circumstances. Whilst it will still
be possible for a judge to grant bail having regard to the circumstances of a particular case, before
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doing so the judge must be satisfied that there are “exceptional circumstances”. What will amount
to “exceptional circumstances” has yet to be determined.
The Committee is concerned that the certainty which other provisions in this part of the bill
introduce will be diluted by this section. It is also difficult to ascertain why this section is needed. If
the court is applying the standard criteria set out in section 23C, it will have regard to the serious
nature of the offence and the fact that the accused has an analogous previous conviction.
Clarification would therefore be welcomed as to why it is thought necessary to include this
provision in this measure and confirmation that its terms are compliant with Article 5 of the
European Convention on Human Rights (ECHR)(the right to liberty and security of the person).
Section 36 – JP court: power to increase penalties
This section allows Scottish Ministers to prescribe the sentencing powers of the JP courts through
secondary legislation. The Committee considers that the powers of the JP court should be stated
clearly on the face of the bill.
I trust that these comments are of some assistance to the Committee. Please do not hesitate to
contact me if you would like to discuss these comments further.
Michael Torrance
Law Reform Assistant
June 2006
Scots Law Times, 2006
Legislative Comment, CRIMINAL PROCEEDINGS ETC (REFORM) (SCOTLAND) BILL
Tom Kelly.
(c) W. Green & Son Limited
Case: HM Advocate v Fraser (1852) 1 Irvine 1 (HCJ Appeal)
Legislation: Criminal Proceedings etc. (Reform) (Scotland) Bill 2006 cl.32
Subject: CRIMINAL PROCEDURE. Other related subjects: Administration of justice
Keywords: Criminal proceedings; Excusal; Procedural irregularity; Scotland
Abstract: Discusses, with reference to case law, the Criminal Proceedings etc. (Reform) (Scotland)
Bill 2006, focusing particularly on concerns as to the proposed introduction of the court's power to
excuse a procedural irregularity under cl.32.
The writer studies the genesis of cl 32 of the new Criminal Proceedings Etc (Reform) (Scotland) Bill
and expresses concern over the proposal to give courts power to excuse procedural irregularities.
The Criminal Proceedings Etc (Scotland) Bill was introduced in the Scottish Parliament on 27
February 2006. It follows the detailed consideration of the Summary Criminal Justice System
carried out by Sheriff Principal John McInnes. This report was published on 16 March 2004. The
Scottish Executive responded to this report in a paper entitled: Smarter Justice, Safer Communities
-- Summary Justice Reform Next Steps in March 2005. The Bill represents the legislative focus of
the Executive's response to the McInnes Report. Given the extensive coverage and, some would
say, the far reaching and potentially radical recommendations made by the Sheriff Principal
McInnes, the Bill represents not so much a watershed for criminal procedure but rather further
tinkering around the edges. In its policy memorandum to the Bill, the aim was said to be improving
the operation of Scotland's Summary Criminal Courts. This is no revolution. Rather specific areas
of concern are addressed such as bail, sentencing powers, alternatives to prosecution, unifying
courts administration and the establishment of an inspectorate of prosecution. The Executive point
up the changes to High Court procedure, recent anti-social behaviour legislation and the
Management of Offenders (Scotland) Act 2005 as a basis of asserting that the Bill, with the
foregoing measures, "represents the most radical reform programme of the Scottish Criminal
Justice System for a generation". Whether this Bill is an opportunity missed for the radical overhaul
of Scottish criminal procedure is beyond the scope of this paper.
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Excusal of procedural irregularities
It is proposed, in cl 32 of the Bill, that a fresh s 300A is inserted into the Criminal Procedure
(Scotland) Act 1995 giving the court a power to excuse a procedural irregularity. The irregularities
which can be excused in pursuance of the statutory power are found in subs (3). These relate to:
--Failure to call or discharge a diet properly or improperly adjourning or continuing a case.
--Failure of the court or prosecutor or accused to comply with a time limit.
--Failure of the prosecutor to properly serve a notice "or other thing".
--Failure of the accused to intimate properly a preliminary objection or plea or defence or to serve a
notice properly.
-- Failure of the court or prosecutor or accused to fulfil "any other procedural requirement".
Subsection (4) excludes from the proposed authority the power to excuse any irregularity arising by
the detention in custody for a period exceeding that fixed by the 1995 Act. It could be argued that
on no view could such non-compliance amount to an irregularity but this is perhaps putting the cart
before the horse.
Similarly, in subs (5) the power to excuse does not extend to admissibility of evidence, sufficiency
or other matters of evidence.
Subsection
(6)
provides
consequential
powers
upon
excusing
irregularity.
The power to excuse a procedural irregularity is given to the court in which the irregularity arises
(subs (1)(b)). Accordingly, it appears that the High Court of Justiciary will not be empowered to
excuse an irregularity which has occurred in a court below. It will have to remit to that inferior court
to take the necessary steps. The Appeal Court cannot, therefore, at its own hand invoke this power
to excuse in respect of anything which has occurred in the court below.
Sub-section (2) lays down the conditions which are required to be met. These relate to the
irregularity arising out of a mistake or oversight or other excusable reason and "the court is
satisfied in the circumstances of the case that it would be in the interests of justice to excuse the
irregularity".
This clause does not find its genesis, in contrast to many of the other provisions of the Bill, in the
McInnes Report or the Executive response thereto. In the explanatory notes to the Bill the precursor to the introduction of the provision is said to be the voicing by a number of MSP's of concern
about the application of technical, procedural law not being allowed to "overturn the manifest
purpose of the substantive criminal law". The Solicitor General, it is recorded in the explanatory
notes, expressed a view that there should be provision not to allow "technicalities, which the public
cannot understand, to result in an acquittal in a criminal case". It would appear that the disquiet
prompted by emergency legislation in 2004 impelled action in this area. In response to the decision
of the Appeal Court in Reynolds v Dyer, 2002 SLT 295; 2002 SCCR 322, the Scottish Parliament
passed the Criminal Procedure (Amendment) (Scotland) Act 2004. The Bill passed each of its
parliamentary hurdles in a matter of hours. In the course of the passage of the Bill criminal defence
solicitors bore the brunt of the elected member's wrath. Some were more to blame than others: "I
confess that my initial reaction on hearing about the consequences of the ruling at Linlithgow sheriff
court was fury -- fury that, after a diligent search for a loophole, evidence could not be tested in
court and crimes could potentially go unpunished. When I was ranting on, the person listening to
me said, Well, that's their job. No doubt the job of a lawyer is to represent the interests of their
client, but we have to ask about the broader attitudes and culture that the issue that has arisen
reflects and what it actually means to represent the best interests of a client." (Johann Lamont
(Glasgow Pollok) (Lab): Col 9704.)
The Solicitor General for Scotland described the debate as "constructive" (Col 9705). Seizing upon
that moment MSP Phil Gaillie asked what was to be done about such "technical difficulties". The
Solicitor General replied: "The system is adversarial. Its nature is such that the defence tries where
possible and appropriate to exploit weaknesses in the law on behalf of their clients. It is important
that the Executive and the Parliament respond to that by ensuring that the law is waterproof.
Technicalities must not erode the possibility of conviction when that is not in the interests of justice.
I accept the point that it is important that we constantly review the law to ensure that such
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technicalities cannot corrode the system ... It is not in the interest of Scottish justice for convictions
to be quashed or proceedings to be rendered null and void on such a technicality. " (Col 9706)
The explanatory notes to the Bill are clear that the mischief to be struck at by this provision is the
instance falling at midnight when cases are not minuted, or the diet adjourned, properly (para 173,
explanatory notes).
Finally, the policy memorandum states that to do nothing would be to leave the law untouched "and
maintain a situation where procedural technicalities can result in acquittals which are seemingly
disproportionate in light of the whole circumstances of the criminal case".
But it was not always thus, either in law or in debate.
In HM Advocate v Fraser (1852), 1 Irv 1, a wife and son of the deceased were convicted of murder
after trial. The advocate depute thereafter moved for sentence. The presiding judges, two in
number, Lords Cockburn and Ivory, certified the case to the High Court of Justiciary in connection
with an objection taken at trial. The diet was continued for that purpose but not to a specified date.
Objection to the competency of the proceedings was thereafter stated on the basis that the diet had
been continued indefinitely and sine die. The contention of the appellants, convicted murderers,
was that the diet against them could never again be called and they were legally entitled to be
liberated. The Lord Advocate and the Solicitor General for Scotland appeared on behalf of the
Crown. The report of the case leaves it beyond doubt that the court had a full citation of authority
and heard a very full argument about the consequences of their decision. The importance of the
point in issue was described by the Lord Justice Clerk as "The most important which has ever
occurred in this Court since its institution in 1672". He was firmly of the view that the rules which
the Crown submission sought to subvert were long standing, "of universal and unbroken usage".
He pointed up the importance of the observance of the rules as invaluable. Rather than an obstacle
to justice he thought that adherence to what was always understood by the rule was an important
protection for the citizen and for restraining the Court.
To depart from the rules, regardless of the consequence, was regarded by the Lord Justice Clerk
as "unseemly, unjudicial and dangerous". The Lord Justice Clerk's opinion could not be
misunderstood as lacking insight into the harsh consequence of maintaining the rule and not
providing an excusal for any errors. He described the latter course as novel ("hitherto unheard of")
and exposed the reasoning of the Crown submission: that the Court should act to secure the end of
punishment. His Lordship was having none of it. He "could not conceive any result more alarming
... more dangerous" when all of the inflexible and unbroken rules known to the Court about criminal
procedure barred this course.
His Lordship was well aware that some assumed the rule, and its observance, had no value, no
principal. He laid out, most clearly, the basis of, and rationale for, the rule. Firstly, he expounded, a
limitation is placed upon the powers of the court and, consequently, upon the procedure which
could be directed against the accused. Next, it removes any possibility of uncertainty and with it
arbitrary conduct in respect of those compeared before the court. That, said the Lord Justice Clerk
was designed to protect the accused from a great evil. Lastly, in this exegesis, it was pointed up
that the court itself was restrained to "clear, peremptory, and definite procedure". This [the
necessity of fixed diets] entailed a clear measure for the potential for delay in any criminal process
and would contribute to the monitoring of any process dragging out indefinitely. For the Lord
Justice Clerk this was connected with the Claim of Right, and, for him, demonstrated the
importance and value of the rule.
The consequences of the Crown submissions were described as having the potential for wreaking
havoc in criminal procedure. They were "loose and dangerous" and would result in a dangerous
diminution in the safeguards for the accused. The Lord Justice Clerk concluded his opinion with a
salutary warning and admonition to his judicial colleagues: "Let us follow the course acted on by
our grave and experienced predecessors -- let us bow to the lesson which these statutes
administer to us -- and let us not set the example of disregarding the law of the Court in order to
attain the end of punishment."
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For Lord Cockburn what was proposed by the Crown was acceptable: "... there is no charm in
always doing the thing in exactly the same way, and perpetuating the slavery of an awkward and
often impracticable custom. It is not the duty of a Court to strain at a gnat of form, in order that it
may swallow a whole camel of injustice."Lords Wood and Anderson concurred with the Lord
Justice Clerk. Lord Ivory -- the other judge who presided over the trial -- agreed with Lord
Cockburn, as did Lord Cowan.
The final opinion, and ultimately the deciding vote, was that of the Lord Justice General. Of the
view that what was in issue was fixed in practice from 1672 he was not for changing the position
"by reason of a change of times or customs, or of the convenience of the country".
McLean v Falconer (1895) 22 R (J) 39 was a case, on summary complaint, in which the sheriff
adjourned the diet but the interlocutor appointing a day for the next diet was not signed. The
accused appeared on the day named in the unsigned interlocutor. Evidence was led. He was
convicted. The court held that the diet had not been adjourned to a fixed date; that subsequent
proceedings were incompetent and quashed the conviction. In arguing against such strict
adherence to the rule laid down in the Fraser case, it was submitted that the omission was an
informality which was obviated by the accused s appearance. It was argued that, as this was a
summary prosecution, adherence to form was not as strictly required. Lord Adam, however, saw no
reason to depart from the rule laid down in Fraser. On the basis that the accused faced a criminal
charge every adjournment must be to a day fixed. In the absence of adjournment, the whole
proceedings came to an end. Lord McLaren held that the application of the rule was an extension
of the "fundamental principle of the administration of Criminal Justice that an accused person is not
bound to submit to indefinite delay". He counselled against a dispensing power as to do so may
result in injustice or oppression. The strict observance of the rules were "intended as securities for
the liberty of the subject".
In Macarthur v Campbell (1896) 23 R (J) 81; (1896) 3 SLT 318, several irregularities were
disclosed in the record of proceedings, described by the Lord Justice Clerk as a "monstrous mass
of irregularities". The interlocutor adjourning the diet was not signed until after the trial and
conviction of the accused. It was held that the proceedings were radically defective and the
conviction was quashed.
In Craig v Tarras (1897) 24 R (J) 88; (1897) 5 SLT 122, there was no record of an adjournment of a
summary complaint. At the next calling, no objection was stated to the absence of a written minute
of the adjournment. The accused was convicted. The High Court held that the absence of a written
record of the adjournment was a fundamental nullity which vitiated the whole proceedings. It was
argued that provisions of the Burgh Police (Scotland) Act 1892, which provided that want of
formalities would not vitiate prosecutions, operated to cure or overcome the defect. The Lord
Justice Clerk's view of legislation which sought to undermine the revered rule of criminal procedure
could not have been clearer: "... any Act of Parliament which sanctioned unrecorded adjournments
would sanction a palpable absurdity in judicial procedure and one which might act most
oppressively."
In Jamieson v Wilson (1901) 3 F (J) 90; (1901) 9 SLT 95, the sheriff adjourned a trial of a summary
complaint. The interlocutor was not signed. The accused appeared and after trial was convicted. It
was held that the diet had not been validly adjourned and subsequent proceedings were
incompetent and the conviction was quashed. The respondent, procurator fiscal conceded that the
conviction could not stand.
In Taylor v Sempill (1906) 8F (J) 74; (1906) 14 SLT 302, witnesses failed to attend at a trial on
summary complaint. Warrants to apprehend the witnesses were granted. There was no interlocutor
in terms adjourning the diet to the date upon which the warrants ordained the witnesses to attend.
The respondent procurator fiscal in this case stated that the objection was a purely technical one
and that the accused could not have been in any doubt as to the date to which the diet was
adjourned. Lord McLaren stated that additional words in the interlocutor, placing it beyond doubt
that the diet had been adjourned, would have sufficed. Lord Pearson held that the matter was well
settled. Both Lord Pearson and Lord MacKenzie were not willing to leave it to implication that the
diet had been adjourned.
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In Corstorphine v Jamieson 1910 SC (J) 21; 1910 1 SLT 86, the sheriff after conviction deferred
sentence upon a convicted person until later in the same day. He heard evidence in the next case
(in which the same person was the accused). He made avizandum in that case. He passed
sentence upon the accused in the first case. The court held that the diet in the first case fell when
the second case was called and suspended the conviction. The respondent in the bill of
suspension argued that in summary cases procedure was meant to be more or less informal and
convictions were not to be quashed on merely technical grounds. The Lord Justice Clerk at p 22
recalled the facts of the case of Fraser; that "two undoubted murderers escaped from justice". This
did not allow him to depart from the effect of the operation of what he called an "essential rule".
Hull v HM Advocate, 1945 SLT 202, concerned an appeal during which the High Court of
Justiciary, ex proprio motu, noted certain irregularities in procedure and ordered up the full records
of the prosecution from Glasgow sheriff court. Lord Justice Clerk Cooper stated: "It is a cardinal
rule of our criminal procedure that a criminal diet is, and must be made, peremptory, and that, if the
diet is not called or duly adjourned or continued on the date in the citation, the instance falls
(Hume, vol. ii. pp. 263, 264; Alison, vol. ii. pp. 343, 344; Macdonald, p. 471). The rule has again
and again been rigorously enforced, its non-observance being treated as involving a fundamental
nullity requiring that any conviction which has followed should be quashed."
He referred to the cases mentioned above: "In face of this impressive array of precedents, it would
be impossible for us, even if we were disposed to do so, to treat the rule as a mere technicality. But
it is not a mere technicality."
Lord Justice Clerk Cooper was of the view that the standards, and vigilance in adherence to them,
which pertained in the 19th century applied equally in the 20th century. This view predated the
involvement in the courts administration of anything approaching the idea of a computer. His
Lordship was mindful of the need for the efficient despatch of criminal business, but: "It is, of
course, plain that business efficacy and public convenience require that arrangements should be
made for the order in which diets should be called and the approximate times when they should be
taken in the course of a sitting which may last for several days. But I see no reason why that should
not be done within the framework of the statutory procedure and the
established practice of criminal administration."
Conclusion
In presenting its reforms of criminal justice as the most radical for a generation it may be that the
Executive has understated its aim. Having regard to the unswerving manner in which courts have
refused at every turn to reverse the constant, proper, and rigid adherence to well known rules of
criminal procedure, what is proposed in cl 32 is nothing short of turning what has always been
accepted on its head. The forthright manner in which the Crown submission about "technical form"
is rebutted by the Lord Justice Clerk in the case of Hull does not rate a mention in the documents
accompanying the Bill, rather: "194. The current policy was developed in consultation with COPFS
who identified this as an amendment to current procedure that would further the aims of summary
justice reform. This was not a specific recommendation of the McInnes report (and not, therefore,
part of the consultation process on that report). However the proposed change is in keeping with
the policy objective of ensuring that courts can deal effectively with business in the interests of
justice."
Furthering the ends of punishment certainly seems to have been to the fore in the Parliamentary
debates on the Emergency legislation in 2004 with no sign of a contradictor pointing up the rich
history and purpose of the rules about criminal procedure and the proper adjourning of diets. It
would be a pity indeed if the Parliament blindly accepted, as the Executive appear to have, the
assertion for the Crown that such a potentially huge turnaround in the previously fixed rules of
criminal procedure was simply about dealing with court business effectively. The alternative course,
presaged in the comments of Lord Justice Clerk Cooper and others, is that those responsible for
the administrative responsibilities of the court are properly resourced, properly trained in the need
for, and consequences of any failure in, correctly minuting what happens in the criminal court
process. Is it unrealistic to suggest that the dicta of the judges, so resolute in maintaining the need
for the proper administration of the criminal courts, and now to beso casually and summarily set
aside, was stated with such force because the alternative consequences for the court, for the
Crown, for the accused and the citizen were so clear? If the Parliament proceeds on the incomplete
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picture presented to it in the notes and memorandum to the Bill it will legislate with the clarity so
plainly enunciated by "grave and experienced judges" unfortunately, and sadly, occluded.
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sense, we want to introduce both clarity and
consistency and ensure that all courts give
reasons. Currently, many do so as a matter of
good practice, but it is important that that practice
applies everywhere.

Scottish Parliament
Justice 1 Committee
Wednesday 31 May 2006

I do not think that there is anything in the bill that
would undermine the role of the court in taking the
final decision, which must remain with the judge.
We believe that what we propose would simply
lead to greater transparency about the basis of
court decision making. It is important that while we
ensure the independence of the judiciary, we also
ensure that the court system retains public
confidence. I think that what the bill proposes will
help to achieve that.

[THE CONVENER opened the meeting at 9:57]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1
The Convener (Pauline McNeill): Good
morning and welcome to the 20th meeting in 2006
of the Justice 1 Committee. I introduce our
adviser, Des McCaffrey, who has been with us for
the duration of our consideration of the Criminal
Proceedings etc (Reform) (Scotland) Bill, and
Frazer McCallum and Graham Ross from the
Scottish Parliament information centre. We have
received apologies from Mary Mulligan, who
cannot be with us for the whole meeting, but might
join us later.

10:00
Stewart Stevenson: Thank you. I think that that
makes it clear that the aim is to ensure that we all,
including newspaper reporters and the general
public, understand why certain decisions are
made.
Section 2 of the bill seeks to amend sections 24
and 25 of the Criminal Procedure (Scotland) Act
1995, on bail and bail conditions. Section 2(1)(a)
will insert the following sentence into section 24 of
the 1995 act:

I welcome Elish Angiolini QC, the Solicitor
General for Scotland, and, from the Crown Office
and Procurator Fiscal Service, Scott Pattison, who
is known to the committee because he has
appeared as a witness before, and Jim Brisbane,
the deputy Crown Agent. I also welcome Hugh
Henry, the Deputy Minister for Justice, who is
accompanied by Wilma Dickson and Noel
Rehfisch from the Scottish Executive, who have
previously given evidence on the bill.

“Whenever the court grants or refuses bail, it shall state
its reasons.”

That is exactly what you just described. However,
although the provision will be made statute law, it
does not specify when the court must give its
reasons. Your answer to my previous question
certainly suggests that you imagine that the sheriff
will give reasons orally at the time of a bail
decision. Is that what you expect will always
happen, or will complex situations require reasons
to be given at a later stage?

Stewart Stevenson (Banff and Buchan)
(SNP): I will begin by asking some fairly basic
questions to set the scene. Part 1 of the bill
appears to put into statute the common-law
provisions on bail. What does the Executive think
that the effect of that will be? Why do it?

Hugh Henry: No. Our expectation is that
reasons will be given orally at the time, where that
is reasonably and practically possible. However, it
would be foolish of me to rule out a circumstance
in which, because of the complexities to which you
alluded, reasons may have to be given in writing at
a later date. I would not expect that to be the
norm; I would hope that, where possible, that
could be avoided and reasons clearly stated in
court at the time.

The Deputy Minister for Justice (Hugh
Henry): It is sometimes difficult for the public to
understand why bail decisions are taken, because
reasons for granting or refusing bail are not always
given. No clear statutory framework for decision
making in that regard is set out in Scots law. We
want to make two changes, which complement
each other. The bill will ensure that the courts give
reasons for all bail decisions. It is important that
people are confident that they know exactly why a
decision has been made. I do not know what
members’ experience is, but I receive complaints
from people who cannot understand why someone
has been granted bail, and I think that it is
important that reasons are given.

Stewart Stevenson: It is helpful that that is on
the record, just to make clear what is intended. Of
course, if the giving of reasons was deferred, the
process would become more complex and
potentially less transparent.

We want to set out in statute law the reasons
that are recognised in case law under the
European convention on human rights and in
Scots common law for the refusal of bail. In a

Some witnesses have raised issues in relation to
the non-exhaustive list of reasons for refusing bail.
Again, I think that it would be useful to have on the
record your views as to the benefits and potential
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risks of providing a list that is intended to be nonexhaustive. Fears have been expressed that the
list might be viewed in practice as being
exhaustive and that reasons that are not on the list
would be considered to be of lower quality and
therefore given less regard.

difficult to discern not only for a lawyer but for a
layperson. Our common law is also listed in that
section. As a pragmatic prosecutor, I must say that
the list is pretty comprehensive but, in certain
exceptional circumstances, there might be other
considerations that are not on the list. One
possibility is the protection of the accused, which
would be a rare consideration. Strasbourg
recognises that there may be exceptional
circumstances in which factors in addition to those
that are listed would have to be taken into
account.

Hugh Henry: I am not sure that there is
anything particularly difficult in what we are
considering. I return to my earlier point, which is
that we are seeking to improve consistency.
Currently, statute law sets down the procedure for
dealing with bail issues, but it is largely silent on
matters that the court should consider when
dealing with a bail application. We may well want
to set out a framework, but if we attempted to
enshrine in the bill every possible situation in
which a court could grant or refuse bail, we would
have a list that would be so long that it would be
difficult for people to follow. The bigger danger is
that we would undoubtedly miss out something
that would crop up in the future and which we had
not anticipated.

Wilma Dickson (Scottish Executive Justice
Department): I was going to make the same
point. For example, in certain serious terrorismrelated cases, the protection of the accused has
been recognised as a factor that could count
against the granting of bail. The same goes for the
prevention of the public disorder that might be
caused by someone’s release. However, that
would be very unusual so, rather than spell things
out in great detail, we have introduced the catchall to ensure that all the possible ECHR factors are
covered.

I agree that we must seek to ensure that people
understand the system and know why decisions
are made, which is why we are encouraging
transparency. Equally, however, we need to retain
sufficient flexibility to ensure that justice is properly
done in the courts as well as being seen to be
done.

The Convener: I seek clarification. When the bill
team gave evidence at the beginning of our stage
1 inquiry, we had an exchange about the status of
proposed new section 23C—whether it was a
codification of the law or whether it was illustrative.
Wilma Dickson explained to the committee that it
was illustrative of grounds for refusal, but the
explanatory notes to the bill use the word “codify”.
The committee would like to be clear about that
because of the evidence that we have had from
the Procurators Fiscal Society, which takes the
view that, if grounds for the refusal of bail are
missing from the bill, someone will challenge it. Is
proposed new section 23C codification or not? If it
is not codification, will the Executive amend the
explanatory notes so that they are more reflective
of what it is trying to achieve?

Stewart Stevenson: Could you give some
examples of what
“any other substantial factor which appears to the court to
justify keeping the person in custody”

might cover?
Hugh Henry: I am not sure that it would be wise
for a minister to start suggesting to the judges the
kinds of circumstances that might influence their
decisions. A judge may decide, having regard to
all the facts of a case, that bail is or is not
appropriate, but it would not be proper for me to
start suggesting on an ad hoc basis what judges
may or may not consider, other than what we
specify in legislation.

Wilma Dickson: We picked up that issue in the
first evidence-taking session and I wrote to the
committee to say that, in proposed new section
23C(1), we are essentially setting out the reasons
for refusal of bail that are recognised in ECHR
case law. In subsection (2), we set out in a nonexhaustive list some of the considerations that
apply. I apologise if the word “codify” implied that
the proposed new section covered absolutely
everything that could ever be taken into account
on bail. Subsection (1) is the ECHR case law
boiled down, if you like; subsection (2) is intended
to be helpful, as it is a non-exhaustive list that
simply groups together the major considerations
that are reflected in case law under the ECHR and
Scots law as providing grounds for refusal.

Stewart Stevenson: I will phrase the question
in another way. Your policy position is
encapsulated in proposed new section 23C(1)(d)
of the 1995 act, which I read to you. When you
were establishing that position, what did you have
in mind that caused you to put that paragraph in
the bill?
Hugh Henry: The Solicitor General for Scotland
and Wilma Dickson are eager to help to clarify the
matter.
The Solicitor General for Scotland (Mrs Elish
Angiolini): The list in proposed new section 23C
distils ECHR jurisprudence, which is scattered
over a wide number of cases and is therefore
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Perhaps the Solicitor General might want to
come in on this question. The word “codify” might
be misleading.
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and the list then follows. Would it be useful to
make the drafting more clear, as you have done in
proposed new section 23C(1)(d), which contains a
catch-all that effectively means “or anything else”.
The phrase “all material considerations” in
proposed new section 23C(2) is a kind of catch-all,
but it is not a very explicit one. Might you be
minded to consider whether the drafting could be
improved?

The Convener: We need a clear answer from
the Executive that, as you have said, subsection
(1) of proposed new section 23C deals with ECHR
case law and subsection (2) is a non-exhaustive
list. It is important to stress that. The word “codify”
implies something different, and I would take the
view that the Procurators Fiscal Society is
probably right. I want to be clear about this, as we
are near the end of stage 1. In case there is any
dubiety about what proposed new section 23C(2)
means, will someone confirm that it is a nonexhaustive list that is not intended to be a
codification of the law?

Hugh Henry: We shall reconsider the matter. If
the drafting can be improved, it will be. If your
suggestion can strengthen the intention behind the
new section, we will seek to incorporate it.

Hugh Henry: There is no attempt to codify in
these provisions. As Wilma Dickson has
explained, subsection (2) of the proposed new
section is a non-exhaustive list. If there has been
some unintended inference given to the notion of
codification—

Margaret Mitchell (Central Scotland) (Con):
Given the Solicitor General’s answer about
incorporating into statute what is currently in the
common law, is there really any advantage in
doing that? Does the common law not have
enough flexibility? Under the common law, could it
be stipulated that reasons must be given when it is
decided that there is a justification for refusing
bail?

The Convener: It is not an inference. I am
referring to the explanatory notes, in which the
word “codify” is used. I am sorry, but that is where
the confusion lies.

The Solicitor General for Scotland: There is
great advantage in making the law more
accessible. Although the common law has great
advantages and a certain flexibility attached to it, it
should be an objective of the criminal justice
system to be more readily understood. With the
introduction of the ECHR, 6,000 new cases have
been brought into the jurisprudence of Scottish
criminal law. The law is therefore not as readily
decipherable, and it tends to be characterised in a
particular way.

Hugh Henry: That use of “codify” in the
explanatory notes was possibly inappropriate. We
were seeking to describe a process, but the word
clearly has wider implications.
The Solicitor General for Scotland: I suspect,
convener, that you take the concept of codification
to require a great degree of specification, and that
you regard it as exhaustive in itself. There are of
course different forms of codification, but it
amounts to the distillation in statute of common
law, traditional law or the law of practice. The
extent to which codification specifies and to which
it is exhaustive will depend on the approach that is
taken to it.

The bill makes it plain that the ECHR embraces
common sense. It embraces many of the
principles that have been evident in our Scottish
common law, and it is compatible with much of it.
It gives cognisance to the public interest and to the
rights of victims. Without the law being distilled in
such a form, there tends to be a vague notion,
derived from a variety of cases, that the ECHR is
in some way unhelpful. The bill sets out in plain
language what the law is, as distilled from the
ECHR and our common law.

Proposed new section 23C distils into statute
common factors, which are clearly indicated as not
being exhaustive in gremio of the statute. The use
of codification is itself open to different variations.
That is precisely what—
The Convener: Exactly. That is why it is very
important to get the minister’s comments about
this on the record. It is what he says to us today
that matters. I am clear that he is telling us that
proposed new section 23C(2) is not intended to be
any form of codification, but a non-exhaustive list,
as outlined by Wilma Dickson.

About 20 years ago, Lord Wheatley set out, in
Smith v McCallum, what were clear tests at the
time. Those clear tests are not available from our
common law at the moment, however. There is no
authority that sets out in the pristine form that was
available to Lord Wheatley the law on bail. The bill
brings the benefit of reintroducing greater certainty
and clarity about bail.

Hugh Henry: Yes.
The Convener: That is helpful.

Margaret Mitchell: Is it your contention that,
previously, something that might not have been
ECHR compliant could have been challenged, as
was the case soon after the ECHR was directly
incorporated into Scots law, but that, now that the

Stewart Stevenson: Proposed new section
23C(2) states:
“the court must have regard to all material considerations
including (in so far as relevant in the circumstances of the
case)”
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considerations are to be set down in statute, there
will be no more problems in that regard?
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Stewart Stevenson: You are asserting that the
term “public interest” encompasses “public safety”.
Hugh Henry: Yes, it does—very clearly.

10:15
The Solicitor General for Scotland: It is not
about challenges. Strasbourg case law is very fact
specific, so for any decision made by a sheriff,
there will always be an opportunity to challenge
the judgment and whether it was compatible with
the convention. That will depend on the
circumstances of the case.

Stewart Stevenson: And goes beyond it.
Hugh Henry: Yes.
Stewart Stevenson: That is fine—although I
might test the point again later.
The Solicitor General for Scotland: I want to
add a point in relation to the more explicit test in
the bill about

The bill sets out clearly a framework of law for
public authorities and the courts, although it is not
exhaustive. It will be very useful to the courts as
well as to the wider public and victims. It will also
be useful to prosecutors. It will explain the law
precisely and in a nice, compartmentalised form.

“any substantial risk of the person committing further
offences”.

That is a very explicit public safety test—it has to
be the greatest evil that is struck at in relation to
bail.

Margaret Mitchell: Time will tell.

Stewart Stevenson gave a good example, which
would be covered by the wording of proposed new
section 23C(1)(c)(ii):

Stewart Stevenson: I want to move on to the
concerns that were expressed by the Association
of Chief Police Officers in Scotland, Victim Support
Scotland and Sacro, in relation to whether public
safety should be separately identified as a specific
reason for refusing bail. For example, a person
before the bail court may merely be the person we
have managed to get hold of, and may be part of a
group of people who threaten public safety. In
such circumstances, we might want to stop that
person meeting other members of the group—who
may not be known to the criminal justice system—
and discussing the case with them. That is a
specific example, but, in general, could public
safety reasonably be added as a specific heading?

“otherwise obstruct the course of justice”.

That test would cover the notion that an accused
person could tip off other accused people, or
assist in covering up evidence, if granted bail.
Stewart Stevenson: I want to talk briefly about
witnesses and victims. Do you think that the
current arrangements, which the bill might
improve, for ensuring that victims and witnesses
know what is going on with bail are adequate?
Hugh Henry: We all understand the difficulty
that many witnesses experience when they go
through a court case. It is a very stressful
experience and it is unlikely that we will ever be
able to remove that stress completely. However,
we take seriously the need to give support to
victims and witnesses.

Hugh Henry: I am not sure whether adding
public safety as a heading would take us further
forward. Indeed, it might actually create a
hindrance. The very first provision in the bill
requires courts to take account of “the public
interest” in every case. I would argue that public
safety is very much part of the public interest. If we
narrow the definition to “public safety”, other
issues that are in the public interest but do not
pertain to public safety could be missed. I
understand fully the desire behind the suggestion,
but it could have unintended consequences.

It is a criminal offence to frighten or intimidate a
witness. Measures are taken to ensure that
witnesses can give their best evidence. I will leave
it to the Solicitor General to talk about some of the
measures that the Crown Office and Procurator
Fiscal Service has taken but I can say that not
only have we taken steps to improve the
processes in the courts—I recognise fully that
there is more that can be done in that regard and
that we need to cascade the experience down the
court system as far as possible—but we have
invested significantly in supporting organisations
such as Victim Support Scotland. The core funding
that we provide to Victim Support Scotland has
risen by 72 per cent to around £3.8 million—there
has been a year-on-year rise of 8 per cent. That
reflects our determination to give better protection
to victims and witnesses. People to whom I have
spoken value that service and I commend it to the
committee.

The bill sets out clearly the reasons recognised
in both Scots law and ECHR case law for the
refusal of bail. The ECHR provides for decisions
about the rights of individuals to be balanced by
considerations of the wider public interest,
including public safety. I therefore feel that what
we are suggesting gives greater protection to the
public and recognises their needs. Narrowing the
definition to “public safety”, although putting the
focus on what is probably a more easily
understood phrase, might also narrow the matters
that can be considered.
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Some of the figures that have been quoted are
estimates but, nevertheless, I accept that more
can be done.

3288

the witness might see the accused or someone
who they think is the accused. It is not necessarily
the case that people are there with the intention of
intimidating a witness; their presence alone might
be intimidating. That is why we have had to
become much more creative. We provide stand-by
arrangements for vulnerable witnesses, so that
they do not have to attend until their evidence is
due; we agree evidence, where possible, so that
witnesses do not have to come at all; we arrange
for routes into the court room that do not take
witnesses through the front door; and we provide
separate witness accommodation and access to
Victim Support and the witness service, which
provide reassurance to witnesses and act as a
point of contact if they have concerns. Further, the
Vulnerable Witnesses (Scotland) Act 2004
enables particularly vulnerable witnesses to give
evidence by remote means.

The Solicitor General for Scotland: Stewart
Stevenson made a good point about bail. It takes
a lot of courage for a witness to give evidence in
even an ordinary case. It is a nerve-wracking
experience and it is important that information is
given to witnesses and victims that will enable
them to be confident in the system, particularly
with regard to bail.
When we set up the victim information and
advice service in the Crown Office and Procurator
Fiscal Service, the availability of information was a
particular priority. We wanted to identify the most
vulnerable witnesses in High Court cases, sheriff
and jury cases, cases of domestic violence and so
on and ensure that information was given to them
about bail within 24 hours of the appearance of the
accused in court. That target has been reached in
relation to cases that are covered by VIA, which
has considerably enhanced the understanding of
many victims of what it means when an accused
person gets bail. To many members of the public,
the granting of bail does not connote anything in
particular. However, special conditions can be
attached to an accused person’s bail, such as a
condition that they must not approach a certain
town or street or make contact with certain people.
It is vital that the victims understand their rights
and are aware that, if they see the accused
person, they can pick up the phone and the police
will arrest the accused person without warrant or
corroboration and take them back before the court
so that the bail status can be reviewed.

We are conscious of the issue, and reassurance
needs to be given to many victims. The reality is
that, statistically, not many of them are assaulted
or become the subject of crime in relation to
intimidation, which is more a fear than the reality
for many victims.
Stewart Stevenson: That is very interesting for
the committee.
I have a final point on the power for the court to
decide whether a person should be remanded in
custody even when the prosecution does not
oppose bail. It has been suggested that there are
instances in which a fiscal does not wish to
disclose in public their reasons for not opposing
bail. How can that be dealt with?
The Solicitor General for Scotland: At the
moment, if there is a significant intelligence-based
or operational reason for not having someone
remanded in custody, we would say to the sheriff,
“M’lord, in this case we are not opposing bail
because we have good operational reasons for not
opposing it. In these circumstances, the accused
should be admitted to bail.” The sheriff would not
explicitly be given the particular reason, as that
would defeat the purpose of our taking that stance.

Powerful tools are available and giving the
victims information empowers them to use bail to
assist themselves if an accused person is in
breach of their bail conditions.
Stewart Stevenson: Excuse my ignorance, but
is it the court or Victim Support that informs the
victim?
The Solicitor General for Scotland: The
victims are informed by the victim information and
advice service, which is part of the Crown Office
and Procurator Fiscal Service.

Sheriffs across Scotland exercise common
sense in such circumstances. If a maverick
decision was made despite the Crown’s strong
position, the Crown would ultimately have another
remedy: it would appeal the decision or seek a
Lord Advocate’s liberation at a later stage.
However, such decisions would be extremely rare;
it is highly unlikely that our sheriffs would behave
in that way.

Stewart Stevenson: Victim Support told the
committee that it dealt with 70,000 people in the
past year, of whom 3,000—just under 5 per cent—
experienced some limited intimidation when they
were in court. Have you any corresponding figures
about what happens outside the court?
The Solicitor General for Scotland: That is a
dark figure, but we are conscious of the difficulties
in that regard. Even attending a sheriff court and
going through the front door can be a fairly
intimidating experience, not only because of the
lawyers who you might meet in there but because

Stewart Stevenson: I will not ask for a list of
mavericks, convener.
The Convener: I have put this question to
Victim Support Scotland, which represents
witnesses. The VIA system also represents
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witnesses, but people do not always get that
impression from its name. The Executive has done
an awful lot of work—as has the Crown Office—in
addressing the position of victims in the system. It
strikes me that we perhaps need to consider
further the profile of witnesses, as distinct from
victims. You talked about witnesses coming to
court, and there are issues to do with witness
expenses. Do you think that we need to do a bit
more work on the experience of witnesses, given
the fact that a lot of cases rest on the appearance
of witnesses?

If that is the kind of thing that you are talking
about—complementary
bail
support
mechanisms—they are already available in all
local authorities and have been funded centrally.
10:30
Hugh Henry: We are concerned to ensure that
adequate support services are available. People
breach bail conditions for a range of reasons;
sometimes there is a good explanation and
sometimes the intention is to thwart the progress
of justice. We have to be able to support people
who have specific needs, but we must ensure that
we identify effectively and bring back to court
people who have breached bail because they want
to disrupt a trial or do not wish to give evidence for
whatever reason. There is a role for the police in
that.

The Solicitor General for Scotland: You are
right. The title of the victim information and advice
service suggests that the service is narrowly
focused on the victim; however, many people are
called victims of crime. A bystander could be
extremely traumatised by what they have seen,
rather than being a victim of it. That is recognised
in the scope of the service, which is also available
to witnesses who can be considered vulnerable.
The next of kin in a murder case is clearly not the
victim, but they are deeply affected by the
outcome; therefore, the service is provided to
them. It is also provided in sensitive or difficult
cases—for example, to the parent of the child
victim in a child abuse case, who may also be a
witness. Therefore, information is provided to
witnesses.

Bigger changes to the criminal justice system
are under way. We need consistently and
continually to review our support services within
the community. I hope that some of the changes
that we are introducing in the delivery of criminal
justice services will begin to have a positive
impact.
There needs to be better integration and more
joined-up thinking, such as considering whether
someone who has breached bail has done so for
medical reasons or because they have a drug
problem, and whether they need to access
treatment services. At times, we still work in too
fragmented a way, so we are considering how to
promote better joined-up working.

We struggled long and hard with the title. The
branding is not the most profound aspect, but it is
important that people understand that the service
exists. The witness support service is clearly
available to all witnesses—both Crown witnesses
and defence witnesses—who require that support.
VIA, however, provides support to people other
than victims. Perhaps we need to go away and
think again about how we can ensure that there is
an understanding that services are available more
widely than simply to victims.

Marlyn Glen: We have heard evidence that
there is less reoffending when people who are on
bail are supported and supervised. It is important
to put a lot of thought—and resources, if
necessary—into that part of the system.
Hugh Henry: Substantial resources are already
going in. We are committed to improving and
expanding the system. However, it is also
incumbent on us to ask what we get for the
substantial resources that we put in currently and
whether we can do better. In recent years, there
have been a number of initiatives that are pointing
us in the right direction, but I think that we still
need to be much more rigorous in examining how
we operate.

The Convener: Is there any difference in the
way in which victims and witnesses are treated by
VIA? If someone is a witness, are they treated
exactly the same as a victim?
The Solicitor General for Scotland: If they
come within the services that are provided by the
VIA, they will be treated in the same way.
Marlyn Glen (North East Scotland) (Lab): Let
us move on to breaches of bail. The bill seeks to
tackle the problem of people breaching bail by, for
example, increasing the sentences that courts
may impose. What work is being done to tackle
the problem by providing more support for people
who are on bail?

Marlyn Glen: We have heard various
suggestions for ensuring that an accused person
who is released on bail understands fully the
conditions of bail—so that they do not breach
them because they did not understand them in the
first place—and knows when to return to court,
such as by setting out future court dates on the
bail slip. What are you doing to ensure that best
practice in this area is applied in all courts?

Wilma Dickson: We said that we would, in the
bail and remand action plan, review the services
for bail supervision and support that are available
in all local authority areas. That work is under way.
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Hugh Henry: Marlyn Glen is right to suggest
that if a person is told when he or she needs to
return, they cannot plead ignorance. There are
issues of practice and training. It is in everyone’s
interests to remove the excuse that someone did
not know when to appear. Wilma Dickson can
provide examples of what we are doing in that
respect.

3292

the number of disposals from intermediate diets
was possibly greater than at present. Much of that
relates to the culture, court programming—the
number of intermediate diets at a court—as well
as on what happens at the intermediate diet and
the judge’s approach. Judges’ approaches to the
intermediate diet vary. In some cases, the judge
will be extremely proactive, will test both sides’
state of preparation and will be reluctant to let the
diet go—they will continue the intermediate diet
rather than discharge the trial diet, in an effort to
deal with matters early. Others might take a less
proactive approach.

Wilma Dickson: We said in the bail and remand
action plan that we would ensure that people are
clearer about the date of return and the obligation
that they are under. There are different ways of
doing that. In Airdrie and Edinburgh sheriff courts,
we are piloting the most straightforward option,
which is to give the person a card as they leave,
which tells them the date of their next appearance
and that they must appear or they will be in breach
of bail conditions. Other local pilots have
experimented with getting in touch with people
near the date of their next hearing, which has
substantial cost implications. There are different
ways of addressing the problem.

We seek to achieve the success that we have
had in the High Court. Because their Lordships
have taken a collegiate approach to preliminary
hearings in the High Court, the approach to the
diets is consistent. That ensures maximum
success and maximum output from the diets.
The prosecution service wants to ensure that
more is made of the intermediate diet by taking an
aggressive approach to plea negotiation and the
availability of solicitors to deal with possible pleas.
The bill will provide a basis for considering how we
can use the intermediate diet more creatively. I
know that one witness talked about a template or
form—perhaps to be specified in regulation—in
considering
how
consistent
practice
in
intermediate diets could be achieved across the
board.

One of the fears is that if we draw the date of
appearance to the attention of the person as they
leave the court, they might simply discard the
card. We want to test whether the system works
before we roll it out. That does not require
legislation. There are different ways of drawing to
people’s attention the fact that they are obliged to
return to the court.
Marlyn Glen: Will you tell us a bit more about
costs? It might be worth the up-front cost if people
turn up when they should and understand the
conditions.

Margaret Mitchell: The intermediate diet was
the key in the Bonomy reforms to speeding up the
process. It is the key in the bill, too, yet the
reference in section 10 is really all that sets down
what you rightly say you want to achieve and what
you realise will speed up the summary process. In
view of that, should the bill do more to strengthen
the judicial approach and to ensure that when the
prosecution and the defence come to the
intermediate diet, they are fully prepared or have a
very good reason not to be?

Wilma Dickson: The cost of giving someone a
card as they leave is minimal. The West Lothian
pilot has experimented with a service that sends a
text message or e-mail near the date of the next
hearing, which could be more costly. A costbenefit analysis of that is needed.
Marlyn Glen: Exactly.

Hugh Henry: We will consider further some of
the issues that relate to the intermediate diet. The
bill might need to be amended or it might be
possible to do something through an act of
adjournal. The Solicitor General set out clearly
some of the benefits that will accrue from the
changes that we propose, but if we can do
something to clarify the matter, we will do it. We
will reflect on that. Officials have written to the
committee on that point.

Margaret Mitchell: Part 2 of the bill is on
proceedings. The McInnes committee identified
that intermediate diets have had varied success—
sometimes they work well and sometimes they do
not. Will you say precisely what you intend to do to
ensure that intermediate diets work effectively
throughout Scotland?
The Solicitor General for Scotland: The bill
contains several measures. The intermediate diet
was reintroduced by the 1995 act and presents a
tremendous opportunity. It is what the Bonomy
reforms are based on, because it provides the
ability to deal with miscellaneous matters in an
attempt to avoid the trial diet.

The Solicitor General for Scotland: Perhaps
the deputy Crown Agent could add comments.
Jim Brisbane (Crown Office and Procurator
Fiscal Service): It is important to realise that the
intermediate diet is just one stage in the process.
The response that our department is producing

The success of the intermediate diet has varied.
In the first two or three years of its implementation,
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jointly with the police to prepare the prosecution
side concerns the overall picture.

on what is required to manage the business is that
much greater.

Part of the difficulty with the summary position is
that many cases are at the intermediate diet stage.
Our analysis suggests that about 90 per cent of
cases that are set down for trial do not go to trial.
Therefore, part of the difficulty is in knowing
whether cases will get that far. Drawing on the
lessons from the Bonomy reforms, one of the
reasons why cases can be disposed of at
preliminary hearings in the High Court is because
of much better preparation all round. The ethos of
Bonomy was that parties should come prepared to
the preliminary hearing.

Margaret Mitchell: You said that the
intermediate diet is just one stage in the process,
but I suggest that it is a key stage rather than one
that is equal to any other.
The McInnes committee reflected that the
intermediate diet sometimes works very well. You
identified that one reason why it might work well in
other courts is because fiscals make themselves
available—I think that it is between 10 and 12 in
the morning when defence agents can go to the
fiscal to say in advance how the accused will
plead. Their doing so would mean that everything
was organised before parties ever got near the
court, as opposed to—as you say is currently the
case—there being a hurried conversation in front
of the justice or sheriff about the plea. Have you
done any analysis of why the intermediate diets
work well in some courts, apart from when the
fiscals make themselves available?

The work that we have been doing with the
police that stretches back into last year has been
done with a view to ensuring that the Crown does
all that it can not only to secure our desk
preparation but to facilitate defence preparation
from the earliest possible stage. We are doing a
lot of work on that and on disclosure in particular
so that there is potential for the programming of
court business to be relieved by facilitating earlier
disposal of cases. We need to conclude that work,
but we have been working with the police for some
time to put in place a series of business rules that
will allow us to come to the court at various stages
and say, “We’ve done all we are required to do”,
and to give the court the confidence that the
Crown and the police are supporting any change
in culture by doing all that we need to do.

Jim Brisbane: We are examining the situation
comprehensively. I said that undue focus is placed
on the intermediate diet because 90 per cent of
cases still reach that stage. That is why we think—
as Bonomy did—that the biggest challenge is to
stop cases being sent down for trial at all if we can
avoid it, because of the cases in which we cite
witnesses who are ultimately not required, and all
the necessary work that goes with that. I agree
that if cases are to go to trial, the changes are
absolutely critical to ensure that the appropriate
witnesses are there.

Additionally, we will need to make ourselves
more available to discuss pleas, for example. We
realise that that has been a weakness. The
conversations that we have about guilty pleas take
place much too late in the process. The defence
and the prosecution often have a sense of what
can be resolved. Lord Bonomy highlighted that
concern when he analysed the position in the High
Court and said that the challenge is to ensure that
cases that are sent down for trial are genuinely
would-be trials.

The Convener: That is the provision with which
I am struggling. When we considered the Bonomy
report, it was clear that the minds of the Crown
and the defence were focused on putting the
mechanism in the bill. We all agree that the
Criminal Proceedings etc (Reform) (Scotland) Bill
is about trying to get parties to focus their minds.
There is also an issue about making information
available before a determination is made. We are
having difficulty understanding why we legislated
for the Bonomy reforms but are not legislating in
this case. Can you explain that?

We have reflected on the matter and are
prepared to commit to much earlier disclosure of
information about the cases in the summary world
and, in particular, to provide a summary in time for
the pleading diet so that the defence can take
instructions on a much fuller basis than it can at
the moment. All that might help to shape the route
of a case from the earliest stages.

10:45
Jim Brisbane: In many ways, the two systems
are different. In the High Court, there are only
1,000 cases a year. The summary court system is
much larger.

In respect of cases that go on to trial, we need to
ensure that the material that the defence needs for
the purposes of the trial—such as statements,
copy productions, video tapes and access to
lawyers to discuss pleas—are fully available. That
would take the pressure off the system and allow
intermediate diets to be much more focused than
they are at present when the courts are heavily
loaded and the time that is required to focus down
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The Convener: Is the reason for the difference
simply volume? Are you saying that we could not
deliver the measures if they were put into
legislation?
Jim Brisbane: Volume is not the only reason,
but it is one aspect. Many summary court cases

244

3295

31 MAY 2006

can be dealt with very simply, without the
complexity of the arrangements that were put in
place by the Bonomy legislation. The legislation
has worked because a tremendous amount of
work has to be put into every case. Before every
hearing in the High Court—unless there is a guilty
plea in advance—there must be an exchange of
information and completion of a written record. A
very large percentage of summary court cases are
disposed of at the first diet by a letter plea of guilty
or a personal appearance. It would be wrong to
add unnecessary process to that, but we need to
examine whether we are doing all that we can to
ensure that the process is managed at
intermediate diet stage.

3296

The Convener: I do not disagree, but you are
asking us to take on trust that the steps that you
have outlined will be taken. The question is
whether, the measures should, like the Bonomy
reforms, be included in legislation.
Hugh Henry: Essentially, we are talking about
two different systems. The summary system deals
with 96 per cent or more of all cases. The Bonomy
reforms related to a very small number of cases,
so it was possible at an early stage to be much
more prescriptive in setting out a detailed model.
We are working on the model that we think will
develop. We hope that at stage 2 we will be able
to show the committee how the system will work. I
am not persuaded that dealing with the issue in
the bill would necessarily address the committee’s
concerns.

The Convener: I would like the Executive and
the Crown Office to think about the issue. I am
struggling to understand why there are no
provisions in the bill relating to it. As I have said to
other witnesses, I wonder why we are putting
resources that could be used elsewhere into
intermediate diets, if they continue to be
ineffective.

Margaret Mitchell: Given what the Solicitor
General has said, might it be helpful to have early
and more consistent disclosure of prosecution
cases so that witness statements and summaries
of prosecution cases were routinely attached?
The Solicitor General for Scotland: That is
what I suggested. A group, of which the deputy
Crown Agent is a member, and the Association of
Chief Police Officers in Scotland are actively
considering an approach in which the accused will
be served with a copy of the summary of the case
when he first finds out about the prosecution.
Instead of simply being told, “You, Jimmy Smith,
did on 10 May on Argyle Street assault Joe Bloggs
to his severe injury”, the accused will also receive
copies of the evidence of, say, the two police
officers and three civilians who witnessed the
assault, an indication of the process of
identification, the time of day and so on. If the
material points on which the prosecution decides
on such cases are shared with the accused and
the defence solicitor early on, that will create a sea
change and will allow that knowledge to be
disclosed earlier.

The Solicitor General for Scotland: In solemn
proceedings, there is no pleading diet as such.
The introduction of the preliminary diet was crucial
because it provided an opportunity to focus issues
before the trial. In summary procedure, there is a
pleading diet. Although I agree with Margaret
Mitchell about the intermediate diet, I reinforce
what the deputy Crown Agent said. In summary
cases, we should really focus not on the
intermediate diet but on the pleading diet.
The Convener: Should we do away with the
intermediate diet?
The Solicitor General for Scotland: Why are
the 90 per cent of cases that do not go to trial tying
up resources of the prosecution service and the
courts in preparing for trials that will never take
place? The issue is not simply the intermediate
diet, on which a lot of work has been done, but
how we incentivise the system so that cases in
which the solicitor is satisfied with the Crown case
and people know that they are guilty can be dealt
with at the earliest possible stage. The deputy
Crown Agent is suggesting that the prosecution
service may be able to accelerate the process by
providing a summary of the Crown case with a
complaint, so that when the accused gets his
charge, he and his solicitor know what the
evidence against him is and minds can be focused
earlier. We want to pull the whole system back so
that all the resources that are currently tied up in
doing X, Y and Z can be focused more
significantly on cases that are truly going to trial,
which will ensure better preparation. Intermediate
diets will then be much more productive than they
are; at the moment, they are clogged up with
several cases that will never go to trial.

Margaret Mitchell: Should the provision be in
the bill to firm up matters and make it clear what is
expected?
The Solicitor General for Scotland: There is
no reason why it should not be in the bill, but I do
not think that it has to be. One of the real success
stories of the Bonomy reforms was that even
before the legislation was passed the Crown had
set about changing its practices on disclosures.
The procedures and practices that we intend to
adopt indicate our willingness to accelerate the
process.
Margaret Mitchell: That might well be the
theory; however, in practice, such aims might not
be achieved because of certain pressures. For
example, I know from my time on the district court
bench that fiscals regularly grabbed cases just as
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they were walking into court and began without
even looking at the details. If the provision that we
are discussing were in the bill, that could not
happen. Fiscals would have to be prepared and
resources would have to be made available to
ensure that the manpower was in place to deal
with matters.

that we were right to press hard on the issue. The
same is true for pleadings and intermediate diets.
The Solicitor General for Scotland: I hope that
the fact that we did what we said we would do and
the fact that the evidence exists that the measures
are working well satisfies you that, when we say
that we will disclose the summaries, we will do so.
We will make a public statement to that effect and
there may be a protocol with the police. However,
disclosure is a highly complex area of law; if we
legislate on it, we need to do so systematically
rather than piecemeal.

Jim Brisbane: As the Solicitor General has
said, the Bonomy reforms proceeded on the basis
of the Crown’s commitment in a published
statement on what it intended to deliver with
regard to disclosure. That statement went far
beyond what Lord Bonomy asked for. He
acknowledged the difficulties of legislating on the
complex area of disclosure, which—as he
predicted—would become a process in itself.

The Convener: I agree with the Solicitor
General that it is not appropriate to legislate on
disclosure in the bill, but I am interested in a
mechanism to increase the robustness of the
summary justice system. I am of the view that the
biggest challenge remains the challenge for the
Crown to deliver—that is where the heaviest
burden lies. I acknowledge the Crown’s role in
making the Bonomy reforms work and I hope that
the work that has gone into that is acknowledged.
However, I am worried in relation to the bill. I know
that the deputy Crown Agent, Jim Brisbane, said
that you will not necessarily need more resources
to deliver the disclosure proposals, but I struggle
to understand why. Is that your position?

The Crown has received appropriate recognition
for its work on this matter. Indeed, the Law Society
said as much last week. We are more than happy
to confirm to the committee that our intention is to
disclose a copy of the summary of the case with
the complaint. That is not a matter of making
additional resources available; it is a change in
practice. Except for additional pilot cases, this has
never been done before.
The change will involve a substantial change in
how the police report cases to us, because they
will have to deliver them to us in a form that is
suitable for disclosure. They had to make similar
changes to police statements ahead of the
Bonomy reforms. Confidential material, such as a
witness’s personal background and contact
details, will be included only in the appropriate
place in the police report. That approach will give
the defence the same information that the Crown
has when it decides whether to prosecute. That
represents a sea change; the Crown and the
police are committed to delivering it when
summary justice reform is fully implemented.

The Solicitor General for Scotland: The
disclosure
measures
are
an
information
technology fix. IT has enabled our department to
deliver a significant proportion of the Bonomy
reforms without the additional labour that would
otherwise have been required. Thankfully, the IT
systems that we have put in place give us the
opportunity to do all sorts of different activities
without additional labour.
The Convener: Yes, but human beings still
have to prepare the information for the IT systems.
The Solicitor General for Scotland: As the
deputy Crown Agent said, the trick is to ensure
that the raw product—the police report—is
configured so that it can be disclosed readily
without alteration.

The Solicitor General for Scotland: The bill
should not legislate on disclosure in a piecemeal
fashion. Given the decisions that are made in the
Court of Appeal and by the Judicial Committee of
the Privy Council, disclosure is a very live and
dynamic issue that we want to consider
comprehensively and to legislate on fully, rather
than just in the context of the bill.

The Convener: What if it is not ready? People
will have to prepare the information so that it is
available within the required timescale.

Margaret Mitchell: If we are seeking to speed
up the summary justice process, surely we should
try to tighten up procedures even at the margins,
which could, after all, make a difference. When
committee members—including the convener,
Marlyn Glen and me—considered the Bonomy
legislation, we spent a lot of time pushing early
disclosure at the pre-meeting to ensure that
everyone was ready when the case went to court.
We are delighted to hear anecdotally that that
reform has speeded up the system, which shows
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The Solicitor General for Scotland: The
deputy Crown Agent can tell you about the work
that has gone into ensuring that, as far as
possible, the information will be received in a
ready state.
Jim Brisbane: It would be appropriate to offer
the committee reassurance on the matter. The
committee heard recently from Assistant Chief
Constable Smith and Chief Constable Strang. One
of the most significant developments in our work in
the past year or so has been the fact that the
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Association of Chief Police Officers in Scotland
has set up a criminal justice business area. The
two gentlemen that I mentioned have played a
huge part in enabling us to work closely with all
eight Scottish police forces and the Scottish Drug
Enforcement Agency to consider how to align our
business to ensure that information is available.
That work started last year. One of my colleagues
who is present today has, with a senior officer
from Strathclyde police, led work to ensure that
the police sign up to the timescales for the delivery
of the material. We have never before had
business roles of such a depth and patent nature.

3300

Margaret Mitchell: From what we have heard in
evidence, there does not seem to be a problem
with the police keeping to their various deadlines
and producing the material that they have to
produce. Where are those discussions going? If
there is no problem at present, will there be a
huge improvement?
Jim Brisbane: There has been a problem. I
would be surprised if the police did not
acknowledge that, because it is part of the work
that they are doing with us. On many occasions,
we come to intermediate diets and find that the
statements have not been delivered or that other
material is not available. We want to move away
from that position. As Wilma Dickson said, we are
working on a system model that will build in the
timescales that the police are agreeing to for the
delivery of statements. The disclosure practice
statement that we will make does not just relate to
the summary; it will also commit to disclosing
material in statements in cases that proceed to
trial.

With the Bonomy reforms, the Crown had to do
a lot of extra work but, ultimately, savings have
resulted because we do not have to set down
cases three or four times for trial and do the extra
preparation work. Furthermore, as a result of the
measures on pleas, we no longer have to deal
with so many cases. The number of cases that are
dealt with under the accelerated procedure has
risen from 60-odd to 160. If we get the focus right
on the early delivery of information, we will take
out—we hope—a large percentage of the 90 per
cent of cases that we set down for trial, so we will
not have to prepare for trials, cite witnesses, take
police officers off the street and take civilians to
court. That is where the true savings will lie. We
hope that we will be able to deploy our resources
much more effectively.

Margaret Mitchell: Sheriff Principal McInnes
told the committee that someone gets a legal aid
premium only if they plead not guilty; therefore,
there is no incentive for the accused to plead guilty
at an early stage. With that in mind, how could
reform of legal aid improve summary justice?
Hugh Henry: That is something that we need to
consider. It would be unfortunate, to say the least,
if guilty pleas were delayed simply to maximise the
income of lawyers. I am sure that that does not
happen; I am sure that lawyers act objectively and
professionally. However, to avoid any undue
temptation, it is probably incumbent on us to
consider how we can provide incentives for earlier
pleas, so that people are rewarded for the work
that it is done at an early stage and there is no
need to prolong a case unnecessarily. We should
not require primary legislation to do that; it could
be done through changes to the regulations. We
will remain in contact with the committee as that
progresses.

We are taking a proactive role. In the next
couple of months, we will publish a practice
statement, to which the committee will doubtless
have access, that sets out precisely how we will
deliver on the issue jointly with the police.
Hugh Henry: Wilma Dickson has a point,
convener.
Wilma Dickson: It is the same point. As with the
Bonomy reforms, the aim is to save by investing
up front to reduce wasted effort at the back end.
Churn is one of the big factors in the system. We
are trying to eliminate the churn, which will save
money.

Margaret Mitchell: Sheriff Principal McInnes’s
suggestion was that for someone to get—and
continue to get—the best legal advice, they almost
have to plead not guilty right up to the trial. By
providing an incentive early on, it is hoped that
legal advice would be there at the beginning and
that that might facilitate an earlier plea.

The Convener: So your position is that there
would be no requirement for additional resources
and staffing at the early stages. There would be no
additional impact on staff.
11:00
Jim Brisbane: We hope that by the middle of
next year we will have introduced an IT change
that will make the process much more
straightforward. As the committee will be aware,
our reports come in electronically now. It will be
possible to extract from the system a suitable form
of summary to send out with the complaint. That is
what we are committed to doing.

Hugh Henry: I think that is what I said, so I am
happy to confirm that.
Margaret Mitchell: The difference was the
suggestion that the lawyers or solicitors might be
at it.
Hugh Henry: You may well say that; I certainly
did not.
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Margaret Mitchell: You could not possibly
comment.

one section in the bill, it is fair to say that there are
two purposes.

The Solicitor General for Scotland: I started
as a prosecutor when I was very young. One
phenomenon that we now face is that of drugs and
drug addiction. It bolts on to the system. It may be
bizarre for a prosecutor to defend defence
lawyers, but people now have chaotic lifestyles
and, in fairness, many solicitors have difficulty
getting instruction from their clients at an early
stage. The legal aid aspect is a significant factor in
ensuring that there are not perverse incentives for
prolonging cases and that preparation is
rewarded, so that the cases that the Crown
presents can be thoroughly tested by the defence.
Equally, the system must take account of the fact
that the type of accused we are dealing with now
is a much more complex creature than the type of
accused prior to the 1980s, who would turn up
religiously. Drug addiction is a variable that makes
matters much more complex for everyone in the
system.

The McInnes report recommended an increased
use of undertakings as a way of getting summary
cases to court. In such circumstances, we would
be dealing not with people who would be kept in
custody but with people on the slower trajectory of
a report to the fiscal and a cited case. The
summary justice reform angle of getting cases into
the start of the system quicker is one purpose of
an increased use of undertakings.
At the other end of the scale is the provision to
allow the police to impose conditions, which is in
the same part of the bill. It is envisaged that that
power would probably be used in fewer cases.
The existence of the power would allow the person
to be liberated on an undertaking instead of being
held in custody. The provisions deal with two
separate classes of case.
The McInnes recommendations were very much
about the former category. The idea was that we
should make more use of undertakings to get
cases into court more quickly in the first place. The
power to impose conditions is about a separate
class of case, namely cases that would now be
bordering on custody. If the police can impose
certain appropriate conditions, it might be
appropriate to release a person on an undertaking
with those conditions.

The Convener: On police liberation of the
accused on undertaking, I have a couple of points
of clarification and a couple of questions about
policy. Is it intended that more use should be
made of undertakings? If so, should they be used
mainly for people who are currently held in
custody until their court appearance or for people
who are currently cited to appear in court?

Jim Brisbane: Noel Rehfisch explained that
very well. I have two points of amplification.

Hugh Henry: It would depend on each
individual case. We believe that there is a benefit
in the police being able to impose additional
conditions. Some people suggest that that is too
onerous a responsibility. However, it is in
everyone’s interests for people who would
otherwise be detained in custody and who are
prepared to accept the conditions that are set to
be liberated, if the police are satisfied that that is
appropriate. If someone is not happy with the
conditions that are imposed, they do not need to
accept them; they can take their chances on going
through the system in the normal way.

The first category of case that he mentioned in
essence comprises cases that would now go into
a pleading diet. They would be reported to the
procurator fiscal and the fiscal would mark the
case then contact the clerk for a date—that all
builds time into the process. McInnes said that the
presumption should be that cases come in earlier.
Bringing the person to court kicks the process off.
The proposal also provides some certainty about
the person coming to court. We sometimes lose
cases when the person has changed address,
because the citation does not get served and so
on. The provision is an attempt to smarten up that
process.

At what point would it happen? It should happen
as early as possible. When someone gets to court,
it can impose its own conditions on bail.

On the second point, on occasion the only
reason why a person is kept in custody is so that
what might be a very simple special condition can
be applied. Rather than the person being kept in
custody so that they can appear before the court
for the condition to be agreed by the person and
the court, the provision gives the police the
opportunity to impose the special condition and
release the person at an earlier stage on that
condition.

The Convener: Before you come on to that, I
want to be clear about who would be covered by
such undertakings. Initially, we thought that the
intention was that those who would otherwise
have been held in custody would be subject to a
police undertaking with conditions attached but,
when we took evidence, it seemed that the use of
undertakings might be much wider than that.
Hugh Henry: Perhaps Noel Rehfisch can
comment.

The Convener: In what types of case do you
expect the provision to be used?

Noel Rehfisch (Scottish Executive Justice
Department): Although the matter is dealt with in
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Jim Brisbane: Do you mean in respect of that
category?

3304

Stewart Stevenson: Are you minded to ensure
that victims and witnesses are notified of the
conditions associated with undertakings?

The Convener: Yes.

The Solicitor General for Scotland: That is an
important point. For particular types of case,
undertakings will not be considered to be
appropriate and remand will still be used.
However, the police are good at communicating
with victims and will inform them of the situation if
someone is liberated by a police officer. That point
and appropriate cases will be considered
specifically in the guidelines that will go to the
police.

Jim Brisbane: For example, if someone had
been involved in a disturbance at a particular
locality and the police were concerned that they
might return, they could be placed under a
condition to stay away.
The Convener: So what guidelines will the
police get?
The Solicitor General for Scotland: The Lord
Advocate will issue guidelines on the use of
undertakings and on bail more generally following
implementation of the legislation. The provision is
a good one, and will be useful. It will allow
individuals to be given specific, tailor-made
conditions rather than just being told to turn up
next week. The police will make it very clear to
them that there are so many things that they
cannot do.

The Convener: I have one final question on
this. We had evidence from the Procurators Fiscal
Society on its concerns about the additional time
pressure on fiscals. I suppose that that will depend
on how the legislation operates, but I wondered if
you wanted to comment.
Jim Brisbane: Essentially it is just a
rearrangement of the work, which will come in
over a different timeframe. It will be gradual. There
will be programming issues as the legislation is
introduced, and we will have to work with the
Scottish Court Service to ensure that we are able
to bring in the cases at an earlier point but, overall,
we will not be doing any additional work. Indeed,
the raft of measures that the legislation will make
available will take some cases out of the system.
The way in which we do work will be reshaped and
that will have effects here and there but, overall,
the pressure on fiscals should be less.

The Convener: The issue is not whether it is a
good idea or not. We seek clarity because the bill
gives no indication about the guidelines. You have
clarified that the use of the provision will be slightly
wider than we thought, but we are not really sure.
You say that there will be guidelines; will we see
them before the bill is passed?
The Solicitor General for Scotland: The Lord
Advocate will issue guidelines once the bill has
passed and we know what it contains. There is no
point in doing so in advance of the legislation.

The Convener: Is there a need for time limits in
relation to undertakings?

The Convener: So how does the committee
determine whether the provisions are a step too
far? We are being asked to grant powers to the
police to impose undertakings with no idea about
the type or category of case in which they will be
used.

Jim Brisbane: Much will depend on
programming. For example, there would be no
point in doing the programming months ahead
because, by that stage, the person might want to
move or reschedule the proceedings, notify no
proceedings, or issue an alternative, and the case
would then be too distant. The drive behind the
legislation is to get cases in early. Ideally, we
would like to do everything within 28 days, but we
are still considering whether that is feasible. We
are still scoping the extent of the business that we
might be able to handle through undertakings.

The Solicitor General for Scotland: The police
have had that power since 1975.
The Convener: But this is a much wider power.
The Solicitor General for Scotland: All it does
is give the opportunity to make the undertakings
more productive.
The Convener: Potentially, more people will be
caught by undertakings than are at the moment.
That is the point.

11:15
The Convener: If the bill specifies no time limit,
will you still have a target?

The Solicitor General for Scotland: Yes, but
they could be used at the moment without any
legislation being passed.

Jim Brisbane: No purpose would be served by
having long timescales. Timescales are currently
short, because such cases are few. We should
bear in mind the fact that the police must have the
capacity to deliver a report to the fiscal in any
timescale that is set. The more work that the
police must deal with in a short period, the greater

The Convener: So without the new provisions in
the bill, the power could be used for the same
number of people and in the same categories of
case.
The Solicitor General for Scotland: Yes.
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Is that not the much wider problem that must be
addressed?

the impact on their operation. Currently, the police
sometimes take more than the general target of 28
days to deliver a report, because of shift patterns
and the like.

Hugh Henry: There are two separate issues.
We need to ensure that people are in no doubt
about the date when a trial is fixed. Wilma Dickson
gave some examples of the pilots that we are
running to ensure that people know when they are
due to appear in court. Notwithstanding the
volume of such cases, which we need to minimise
where possible, if it appears to the judge that a
trial can safely go ahead and that that is in the
interests of justice, we believe that it is right to
allow that to happen. Mike Pringle gave an
example of how people can use the system to
avoid a determination in a case and I am sure that
there are other examples. As I said, what we
propose is ECHR compliant and it is used in other
jurisdictions. We should also remember that,
under the bill, there will be an increased penalty
for non-appearance.

Stewart Stevenson: Will you confirm that the
volume of work that is associated with the
preparation of reports is entirely independent of
the timescale over which the reports must be
delivered, given that the same work must be done
whatever the timescale? Is it acknowledged that
there are overheads in relation to long timescales,
when reports are put down and picked up later?
The question is about managerial matters.
Scott Pattison (Crown Office and Procurator
Fiscal Service): We can confirm that. I know that
the committee made a number of helpful visits to
fiscals’ offices and witnessed the effect of front
loading of marking. Members witnessed how much
more quickly prosecutors can mark cases as a
result of the future office system.

The Solicitor General for Scotland: I agree
with Hugh Henry. I have prosecuted several trials
in absence. They are not new. We have had them
for a long time. For example, we have them for
road traffic cases at Dumfries sheriff court. The
change that the bill makes is to widen the group of
cases to which trials in absence can apply.

On undertakings, the work will simply come in at
an earlier stage. There might be a payback for us
later, because if cases are reported more quickly
and the approach is aligned with the work that we
are doing to maximise early resolution of cases,
we hope that ultimately savings will be made. I
hope that my answer is helpful to the committee.

The significance of trials in absence is that they
are part of the motivation for the accused to turn
up. They are a deterrent. Experienced defence
solicitors such as Mr McCaffrey will say to their
client when they are released at pleading diet,
“Here’s the date of the trial. You’d better turn up,
because if you don’t, the trial will go ahead and
you won’t be there.” That is important because if
the client wishes to contest what has been said by
the police or the civilian witnesses in the case,
they will have another motivating factor to attend—
the fact that if they are not there, the show might
go ahead without them.

Mike Pringle (Edinburgh South) (LD):
Witnesses have told the committee that they are
concerned about the fair representation of the
accused at trials that proceed in the absence of
the accused. How do you respond to those
concerns?
Hugh Henry: To some extent, we addressed
the issue in the Bonomy reforms. Ultimately, it is
for the judge to be satisfied that it is in the
interests of justice for a trial to proceed. For
example, the judge must be satisfied that the
accused knew where and when the diet would
take place. The court can take a balanced
decision.

Clearly, it will be for the judge to determine
whether a fair trial can take place in the
circumstances. If identification is a major issue in a
case, we will not be able to hold a trial in absence.
Common sense will run throughout the use of the
provision. However, trial in absence is a useful
part of the armoury in trying to motivate individuals
to turn up and comply with the system rather than
to cock a snook at it. Mike Pringle gave the classic
example of the accused taking it in turns not to
turn up at the trial. Victims and witnesses are
traumatised by the fact that they have to turn up
and they do so religiously only to find that they are
being mocked by the behaviour of the accused.

Trials in the absence of the accused take place
successfully and are ECHR compliant in other
jurisdictions. There could be cases in which it is in
everyone’s interests to expedite matters or in
which people have used their absence to try to
avoid justice.
Mike Pringle: When members visited Linlithgow
sheriff court and other courts, people told us that
they thought that the provision would be very
seldom used. I understand Hugh Henry’s point.
For example, if four people were accused in a
case, they might take it in turns not to turn up and
therefore delay the trial four times. However, the
policy memorandum says:

I mentioned the chaotic lifestyles of drug addicts.
However, they can turn up for their methadone.
They know when to appear for important
appointments and they can order their lives. We
have to ensure that they are motivated by the

“In 2002-03 over 4,000 hearings resulted in a warrant
being issued for an accused as a result of their failure to
attend.”
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range of provisions in the bill to ensure that they
take appearance before the court seriously. Trial
in absence is a useful part of the armoury in
ensuring that they do that. It is not a panacea and
it will not be subject to widespread use, although
in England and Wales 15 per cent of trials in
magistrates courts take place in the absence of
the accused.

3308

limitations on a person’s ability to carry out unpaid
work?
Jim Brisbane: There will be limitations on the
amount of information that we have. We cannot
have everything, but we recognise that we need to
have as wide a picture as possible. For that
reason, we have been working with the police for
some time on what information they can supply to
us in the police report. We are conscious of the
need to have information about the offender, the
impact of the crime in the local community and, in
particular, the impact on any victim. The decisions
that we make in any case are always made
against the backcloth of their having to be in the
public interest. We can carry out that exercise only
if we have the fullest information possible.

Marlyn Glen: I move on to the appropriate use
of alternatives. How do you respond to the
concern that, by increasing the scope of
alternatives to prosecution, we might detract from
the principle that justice should be seen to be
done?
The Solicitor General for Scotland: The same
concern was expressed when fiscal fines and
other alternatives to prosecution were introduced
more than 20 years ago, but the evidence
suggests that, far from being trigger happy,
procurators fiscal reacted cautiously and
conservatively to the powers and exercised
common sense.

In many ways, we are trying to allow the police
to give us more information than they have
traditionally felt able to give us. In the old days, the
police used to hand deliver their reports to us;
now, they all come in electronically. There has
been a degree of disconnection, so we are trying
to restore a greater input from the police, who can
bring local knowledge about the circumstances of
a case. Given the vast number of factors that we
may have to take into account in relation to lowerlevel offending, it would be useful to have that
information.

I was present when the Parliament—
unanimously, I think—supported the notion that
fiscals should have increased scope for
alternatives. That reflected the trust that is placed
in their approach to the new power. The provision
is by no means radical in the context of European
jurisdictions. Dutch prosecutors can give financial
penalties of up to £50,000 outwith court. In
comparison, our proposal is modest. It is a
sensible approach to ensuring the earliest possible
disposal of cases.

Sometimes, those are the most difficult cases in
which to work out what the correct disposal or
other measure should be. In a serious case, the
option for the procurator fiscal is almost
straightforward: the person may appear on petition
and go to a trial before a jury in the sheriff court or
the High Court. However, with lower-level
offending, we need to get from the police more
information about the circumstances in which the
police report is made. ACPOS appreciates that,
and the idea that we need to get that connection
back is supported and recognised by the Scottish
Police Federation.

Although visibility of justice is important, it is
known internationally that the sooner one deals
with a case and with an accused, the more
effective is the impact on their behaviour and the
impact on restoring the community’s confidence by
reassuring it that action has been taken. Action will
be clearly visible in some of the alternatives to
prosecution that are suggested in the bill, such as
compensation orders and work orders. Those
alternatives are important and significant
provisions to speed up justice, to ensure that it is
fair and to give the prosecutor in Scotland—who
has a quasi-judicial role, in any event, as we come
historically from an inquisitorial system—the ability
to ensure that we play our part in ensuring that
justice is visible and effective as well as efficient.

In the pilot projects that we have undertaken
throughout the country—with the youth court, in
West Lothian and in Grampian—there has been a
closer connection and more detailed information
passing between the police and the Crown. I am
part of a team that is working with the police to
produce comprehensive guidance on the reporting
of cases for all the Scottish forces. It is hoped that
that will deal with the sort of issues that the
committee has raised today.

Marlyn Glen: How do you respond to concerns
that fiscals may not have sufficient information—
for example, about the circumstances of alleged
offenders or the impact on victims—to use the
increased powers to use alternatives to
prosecution appropriately? In particular, will fiscals
be aware of any underlying problems that a
person may have that can lead to offending
behaviour—for example, drug problems—and any

Marlyn Glen: What guidance is in place at
present to ensure that alternatives to prosecution
are used only in relation to appropriate offences,
take account of the impact of the offence on the
victim, and are not overused for particular
offenders? How will that guidance be developed to
take account of the provisions in the bill?
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The Solicitor General for Scotland: There is
extensive guidance for procurators fiscal on the
use of alternatives to prosecution. It is internal,
confidential guidance about what types of cases
would be suitable for their use. We have a work
stream that is chaired by Tom Dysart—a senior
area procurator fiscal who was part of the McInnes
group—which is considering the guidance that is
expected for the implementation of these
provisions.

Scott Pattison: Detailed work on that is taking
place at the moment, as the Solicitor General has
said. I am sure that those who are leading that
work will take the convener’s suggestion on board.
There are lessons to be learned and detailed
guidance will be needed for prosecutors,
particularly on the use of compensation for
offences of violence. We will consider all sources
of potential assistance for that.
Stewart Stevenson: I thought that it would be
useful to give the Solicitor General the opportunity
to acknowledge that the political waters might
ripple slightly more than she suggested in relation
to fiscal compensation orders. I continue to be of
the opinion that there are serious social exclusion
issues with their use—although I may yet be
persuaded otherwise—as rich gits such as MSPs
like me would be able to pay off £5,000 fiscal
compensation orders that they received because
they behaved in a disorderly manner, which, of
course, I never do, while people of more limited
means would be unable to do that. It would be
useful if the Solicitor General acknowledged that
there are significant political debates around that.

Marlyn Glen: Do you agree that some cases,
such as those that involve domestic abuse, should
be dealt with by the courts rather than by fiscals?
The Solicitor General for Scotland: You will
be aware that we have a robust policy on the
prosecution of domestic violence, which sees such
cases going to the sheriff courts. I do not envisage
those cases being subject to alternatives to
prosecution, as we intend to maintain a robust
stance on those cases.
Marlyn Glen: Do you think that it is workable for
fiscals to make compensation offers in cases that
involve personal injury or distress?

The Solicitor General for Scotland: I
acknowledge the issues, but I hope that you would
trust us to have the common sense to ensure that
compensation offers are not applied arbitrarily so
that those who are in poverty are discriminated
against in the decisions that we make. We make
decisions based on what we consider to be fair
and just in the circumstances, which clearly takes
into account an individual’s means. The
compensation would not simply be an arbitrary
amount but would take income into account as a
relevant factor.

The Solicitor General for Scotland: Yes. I
think that there are cases in which that would be
appropriate. It would depend on the nature of the
offence and whether there was only minor injury or
distress. Trauma and distress can be caused to a
victim of a breach of the peace; we libel the stress
to the individual in the charges. That is fairly
commonplace; it is not exceptional, which is what I
inferred from your question. If someone were to
come to your house shouting and swearing at you
in the middle of the night or to stand outside your
window urinating, that could impart immense
distress. We would consider compensation in such
cases, as well as cases in which there is material
damage to property, although vandalism would be
one of the more commonplace areas for
compensation.

I should also say that, for many years, fiscals
have informally used restitution if an accused has
agreed to pay compensation. The bill formalises a
useful provision and gives it statutory support. In
that sense, it is not new. I do not think that
defence agents or others have had any grave
concerns about its abuse.

11:30
Marlyn Glen: I understand being able to put a
price on damage to property; the difficulty for
fiscals would be to put a price on personal injury or
distress.

Stewart Stevenson: Persuasion may yet carry
the day.
To pick up on the exchange on victim
compensation, are you likely to include provisions
such as those in existing legislation that exclude
victims who are convicted criminals of one sort or
another from compensation? I have dealt with a
constituency case in which someone was
murdered but the family got no compensation
because the victim had a significant criminal
record. We could debate whether that was right.

The Solicitor General for Scotland: Yes, but
that will be subject to guidance, and experience
will clearly inform how we react in such cases.
The Convener: A number of witnesses have
raised compensation for personal injury. The Law
Society of Scotland took the view that it would not
necessarily be appropriate. Might you use criminal
injuries compensation as a guide? That is an
example of quantification of injury.

The Solicitor General for Scotland: We might
not be subject to the limitations that are inherent in
other legislation, but it is difficult to comment on an

The Solicitor General for Scotland: Scott
Pattison is considering that issue.
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Margaret Mitchell: Would the criterion be the
setting of the £500 limit and anything within that
would be considered to be fair game?

Stewart Stevenson: I am not inviting you to do
so.

The Solicitor General for Scotland: No—that
has never been the position on prosecution. You
will be aware that, in general, cases involving child
witnesses, cases of domestic violence and cases
with an element of racial aggravation are not
prosecuted in the district court. Within our marking
policy, we identify particular circumstances. For
example, any offence that requires the destruction
of a dog or that involves a licensing issue will have
to come before a court, so the nature of some
offences means that they cannot be dealt with
using fiscal fines because they require judicial
consideration. Those factors will be built into the
guidance in a detailed way.

The Solicitor General for Scotland: The reality
of what happens in our courts is that there is no
clear dichotomy between victims and accused.
Many accused people are vulnerable individuals
who might appear as victims the next day.
Therefore, it is important that, when fiscals decide
on compensation, they take a rounded approach
to considering what is fair and equitable in the
circumstances, rather than compartmentalising
individuals as victims or criminals.
Stewart Stevenson: For the benefit of anyone
who reads the Official Report of this exchange, my
use of the word “murdered” was unintentional. I
was referring to a death in a criminal situation, not
to a murder.

Margaret Mitchell: Will petty theft be covered?
The Solicitor General for Scotland: Yes. That
offence is already covered by fiscal fines.

Margaret Mitchell: Is it the intention to extend
the use of fiscal fines to cover offences that would
not have been covered before?

Margaret Mitchell: There was some concern
that if greater use was made of fiscal fines to deal
with petty theft, that could send out the wrong
message that petty theft was considered to be a
lesser crime, which could lead to an escalation in
such crime.

The Solicitor General for Scotland: Yes.
Margaret Mitchell: Will you give an example of
some of the offences that you think will now be
covered?

The Solicitor General for Scotland: The whole
objective of fiscal fines is to do with effectiveness
rather than efficiency. The idea of early
intervention by the prosecutor is that within days of
an offence being committed, the person who
committed it will receive the opportunity of paying
a penalty that is closely associated with their
conduct. All the evidence that emerges on the
effectiveness of criminal justice systems is that the
closer a penalty is to the offending behaviour, the
more effective it is in changing that behaviour.
That is what is important.

The Solicitor General for Scotland: That is
difficult to do because there is such a wide range
of summary offences—a cornucopia of offences
will be covered. The marking exercise that we
carried out suggested that up to 20 per cent of the
business that the district court deals with could be
handled using fiscal fines. It will be important to
examine the range of offences as we develop the
guidance. We are examining what types of case
would come into that category. The marking
exercise that we carried out suggested that the
current mindset on the use of fiscal fines was that
that was the approximate volume of cases that
they could be used to handle.

We are considering what is the most effective
way of dealing with those individuals who may be
taking a tentative step into a criminal career but
who can be got out of that by the use of a
measure that is more effective than one that sucks
them into the formal criminal justice system, after
which their behaviour will escalate. It is clear that
we want to be able to ensure that those people
who are likely to embark on a significant period—if
not a lifetime—of offending are identified early on.
If it is not possible to do that in the children’s
hearings system, we must ensure that those
offenders who should be dealt with in the formal
prosecution system are dealt with there and that
those people who are on the periphery, who will
grow up within two years, marry and never come
near the system again, are not criminalised
disproportionately for their immaturity in stealing a
Mars bar from Woolworths when they were 17.

Scott Pattison: The shadow or parallel marking
exercise to which the Solicitor General refers
identified that, in general, an increased range of
offences of violence, disorder and vandalism could
be taken out of the system. We are talking about
cases that would, at present, go to the sheriff court
as well as cases that would go to the district court.
Although the upper limit will be £500 if the bill goes
through unchanged, in the main—if our exercise is
accurate—fiscals are likely to make use of fiscal
fines of up to about £250. However, we think that
there would be a use for fiscal fines of £500. As
both the explanatory notes and the policy
memorandum set out, such fines could be issued
for offences by companies that could be viewed as
regulatory, for example. That is the justification
that Sheriff Principal McInnes set out in his report.

253


581

3313

31 MAY 2006

Margaret Mitchell: I appreciate your desire to
nip a pattern of behaviour in the bud, but if
someone who has a drug and alcohol problem is
given a fiscal fine rather than referred to the sheriff
court on summary procedure, will the opportunity
to hear about their problems and to hand down a
disposal such as a drug treatment and testing
order or a direction to go on a rehabilitation
programme, which could address the person’s
behaviour as early as possible, not be lost?

summary offences that will be excluded from the
use of a fiscal fine?
The Solicitor General for Scotland: No, there
will be summary offences that will be excluded by
dint of the guidance that is given by the Lord
Advocate, such as those in relation to which there
is a conscious desire to prosecute. The internal
guidance will be confidential to fiscals because we
do not want to advertise to an individual the way in
which they should temper their behaviour to
ensure that they get one penalty rather than
another. You will understand that, in certain types
of cases, it is important that confidentiality is
attached. Further, in other cases, such as knife
crimes, it will be obvious that we are unlikely to
take an alternative approach.

The Solicitor General for Scotland: The
quality of information is important in that regard.
Equally, if someone has difficulty with alcohol or
has a drugs problem, the intention should not be
to discriminate against them because of that
condition by bringing them into the system; the
answer is to ensure that an holistic approach is
taken. That is the direction of the momentum that
we have at the moment. Criminal justice agencies,
social work and the courts are working together
much more closely. Further, I refer you to the
models of the drugs court, the youth court and the
domestic violence court, in which information
about the accused is better known. Again, that
would be an important factor with regard to
prosecutors
having
more
alternatives
to
prosecution. With wider information about what the
individual’s likely pattern of behaviour might be,
prosecutors will have a better basis on which to
make decisions about whether the individual
requires formal measures of support or whether
informal measures of support, such as diversion to
a drugs-related offenders programme or a drugs
clinic, which is already available, would be a better
way of addressing that behaviour at an early
stage.

The Convener: Yes, but given that we are
talking about giving fiscals quite an extended
provision, should we not have some idea about
how the Crown intends to use the provision? Are
you saying that that is going to be private?
The Solicitor General for Scotland: With
respect, that is why we have an independent
prosecution service; it has to consider
independently all the circumstances and individual
cases based on the policy that is applied at that
time. You are quite correct to say that the scope of
the provision will apply to summary offences.
However, the application of the policy will be
informed by guidance and by changing
circumstances that might occur. If particular
problems erupt or there are particular local
difficulties, there might be variations of the policy.
The Convener: I appreciate that. However, it is
up to Parliament to set the parameters within
which the Crown operates. The committee could
say that we are not happy with giving the Crown
the power to impose a fine of up to £500 and that
the maximum figure should be £200 or £300. It is
difficult to make a judgment if we do not know
what the exclusions will be.

Margaret Mitchell: Is that information to be
accessed
electronically?
What
are
the
practicalities of ensuring that it is available?
The Solicitor General for Scotland: That is
what the deputy Crown Agent was alluding to
when he spoke about the information in the police
report. Some police reports are extremely explicit
and explain the background of an offender and
give good information about the individual’s
means. If that is not enough, the fiscal can ask for
more information to be obtained in those
circumstances. That could be helpful. We do that
already in relation to decisions to prosecute and
not to prosecute. If additional information is
required in order better to furnish a decision and
populate it with more information about the
accused, more information will be requested from
the police and, sometimes, the defence, who will
provide information about the background, needs
or vulnerabilities that the accused might have.

The Solicitor General for Scotland: Yes.
The Convener: Can I ask the minister to
comment? I think that we should have some
indication of when the upper limit of the fine will be
used and of whether there will be policy
exemptions. In the interests of transparency, the
committee that is scrutinising the bill should be
given some indication in that regard.
Hugh Henry: You have raised two different
points. The Solicitor General has indicated that
fiscal fines are used effectively at the moment and
that the decisions about whether to impose a fine
and the amount of the fine are at the discretion of
the fiscal, having regard to all the circumstances.
However, if we were to try to set down explicitly
the conditions under which the procurator fiscal
might decide to exercise that judgment, we would

The Convener: Can you clarify the prosecution
policy in relation to the extended use of fiscal
fines? Are you saying that there will be no
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be in danger of allowing politicians to intrude on
the territory of the fiscal. It is right that we set the
upper parameters, which we are trying to do but,
within those parameters, it must be left to the fiscal
to decide.

3316

experience and expertise. It would be extremely
rigid to prescribe it in legislation.
Mrs Mary Mulligan (Linlithgow) (Lab): I want
to go back and follow up the questions that Marlyn
Glen asked about the information that the fiscal
might have prior to offering an alleged offender a
work order, for example. How will you ensure that
the alleged offender is able to undertake the work?

11:45
The Convener: So you do not think that it would
be reasonable and appropriate for the committee
to take the view that it is not appropriate public
policy for a fiscal fine to be used where there has
been a violent crime.

The Solicitor General for Scotland: Clearly,
the individual will have to agree to a work order. It
will not be like a fiscal fine, where acceptance can
be deemed. Again, the quality of information will
have to be relied on. Does the accused have a
disability? Is there any type of work that is not
suitable for them? We hope that work orders will
be sufficiently flexible that they will not
discriminate against an individual because of any
disability they have.

Hugh Henry: The Solicitor General has already
indicated that the Lord Advocate will issue
guidelines. The fiscal will operate within those
guidelines and also exercise their judgment. As a
layperson, I would find it astonishing if a fiscal fine
were used in a case of serious violence, rather
than someone being sent to court—I do not think
that that would happen.

Work orders will be piloted. We hope that they
will be a fast way of dealing with antisocial
behaviour after the event, and that they will be a
visible sign that the criminal justice system is
working with the community.

I can only speculate, but there might be a case
where minor violence was used, such as one
person claiming that he was punched while the
other believes that he only lifted his hand to
defend himself and accidentally hit the first one in
the face. Would we say that that must, in all
circumstances, proceed? I am merely commenting
as an observer; I do not think that it is for us to
decide whether one case is more appropriately
prosecuted than another. As the Solicitor General
said, there is a very clear steer about how knife
crime should be treated, and the Lord Advocate
has already issued guidelines on it.

Mrs Mulligan: Do you have any plans for the
pilot at the moment?
The Solicitor General for Scotland: Pilots are
currently being discussed with Scottish Executive
Justice Department officials.
Mrs Mulligan: How will a distinction be made
between the giving of a fiscal fine and the offer of
a work order, or could both be offered?
The Solicitor General for Scotland: I am not
sure that there is an option to offer a work order
and a fiscal fine in the same context. I think that it
will be one or the other. However, I think that
compensation orders and work orders could be
combined, although I stand to be corrected.

It is right that we should set the upper
parameters within which the fiscals can operate,
but we should then leave it to the Lord Advocate to
issue the guidelines and to the fiscals to make
individual judgments.
The Solicitor General for Scotland: The Lord
Advocate and I are accountable to Parliament for
how we use those disposals. The Parliament will
have control not only of the outer limits but of how
the disposals will be used. We will be reporting on
that subsequently.

On types of cases, every decision that we make
depends on the individual facts and circumstances
of the case. Prosecutions are not like widgets; we
are dealing with human beings, and the view of
the victim, the circumstances of the case and
whether the accused is likely to be willing to carry
out a work order are all factors that are tailored to
the individual case rather than to a group of cases.
We need to be careful that the guidance that is
given to fiscals takes into consideration the types
of situation involved and the types of work order
that would be appropriate, without being so
prescriptive as to hamper the common sense and
local knowledge of the procurator fiscal, who is in
the community and knows what the problems are.

Violence is a very wide notion in Scottish
criminal law, as members know. It includes spitting
and chasing someone, for example. Therefore,
there are a variety of types of case. Clearly, we
would not consider the use of alternative disposals
in cases of serious violence. As the deputy Crown
Agent pointed out, the decision making in serious
cases is much more straightforward in the sense
that there is an inevitability about the disposal of
such a case. It is in the relatively minor cases, in
which individuals are beginning to manifest such
behaviour but might not be going into a criminal
career, that fine judgments need common sense,

Hugh Henry: It would be wrong of me to intrude
on the kinds of decisions that a procurator fiscal
might make, but the situation that Stewart
Stevenson described when he talked about the socalled rich git could conceivably arise. A fiscal
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might decide that a work order would be more
beneficial in altering behaviour than imposing a
fine on someone who could well afford to pay it.
There is a range of options.

in the bill, we have to provide a system that gives
positive incentives to ensure that people turn up
and do not offend while they are on bail, but which
has much greater penalties if they offend while on
bail. The system should positively reinforce the
importance of people’s decisions to their lives. I
hope that those factors will be foremost in the
minds of those who get the opportunity of an
alternative to prosecution.

Mrs Mulligan: We accept that restricting some
people’s time might be more of a penalty to them
than asking for their money. That fairly good
example has been voiced before.
Hugh Henry: That sounds like a plea from the
heart of a hard-pressed member who sits in
committee for long hours.

Mrs Mulligan: You will acknowledge that there
is some nervousness about that being accepted
properly rather than by default. There is also the
matter of the disclosure of accepted fiscal fines
over a certain period. Do you anticipate that that
will have any impact on the likelihood of people
accepting fiscal fines?

Mrs Mulligan: We will not go there.
The Convener: Well played.
Mrs Mulligan: I move on to fiscal fines and the
opt-out provision. The committee has received
evidence that requiring an alleged offender to opt
out of a fiscal fine is, in effect, to presume guilt
through silence. Do you agree with that?

The Solicitor General for Scotland: It is
difficult to know what is in the mind of an accused
when they accept a fiscal fine. Being able to pay
the administrative penalty, avoiding going through
the courts and not getting a conviction are
important to individuals. Most people will be
philosophical about the fact that information that
they accepted and paid such a fine will be relevant
in the event that they misbehave again. The hope
is that that will not happen again, in which case
the information will not be disclosable.

The Solicitor General for Scotland: No,
because it will not result in a conviction—the fiscal
fine will not be treated as a conviction. Sheriff
Principal McInnes’s observation, and his expert
group’s work on the matter, nicely identified the
problem. The vast bulk of people who are offered
fiscal fines—75 per cent of them, I think—do not
pay them out of inertia rather than because of
some strong disagreement with the penalty.
Inevitably, they plead guilty as soon as the case
hits the court.

However, courts are currently given information
that is not conviction based. If people have fixed
penalties on their licence, that information will be
put before the court even though the penalties are
not court convictions as such. If the accused has
appeared before the children’s panel, that
information may be put before the court. Also,
significant information will be contained in the
social inquiry report relating to the person’s
behaviour. Such details form part of the
information that a court will reasonably want to
know. We have taken a reasonable approach in
providing that the information should be
disclosable for a period of two years.

The provision is clever, in that it will motivate an
accused person to do something. If they are
concerned about the situation, they should go and
see a solicitor. That will be the obvious step to
take. The service of the summary will tell the
accused about the evidence that we have,
together with other information, and they will make
their decision. There is also the saving provision of
the recall, which should ensure that there is not a
miscarriage of justice, such as the imposition of a
fine when it should not have been imposed when a
person has a genuine excuse, such as their being
in hospital for three months.

It is important that the court knows the type of
individual in the case. In inquisitorial systems,
there is no such preciousness about previous
convictions and judges know everything about the
accused’s background. As we have an adversarial
system involving juries, we prevent convictions
from going before the court as part of the process
of proof, but the provision of such information is
certainly not unusual in the context of other
jurisdictions in Europe and, indeed, worldwide.

Mrs Mulligan: You referred earlier to the chaotic
lifestyles of some people. How will you determine
that an offer has been missed due to that lifestyle,
so that it is not deemed to be accepted when, in
fact, it has not been?
The Solicitor General for Scotland: There is a
general challenge for the criminal justice system
when it comes to drug addiction, which our
predecessors did not have to face 20 or 30 years
ago, when people would scrub up for court.
Because of drug addiction in particular, the chaotic
element can now come in. People are, however,
able to motivate themselves in circumstances that
are important to them. Using a combination of
measures from among the rich range of provisions
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Mrs Mulligan: Given that fiscal fines and so on
are not convictions, what impact will the revelation
of such information have on sentences?
The Solicitor General for Scotland: I think that
the court will just take cognisance of the
information in the sense that it will know about the
individual but it will not treat the fine as a
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conviction. Judges are well able to do that. Many
sheriffs in our small towns know the accused
intimately, and each time the accused appears
back in court he has to put out of his mind the fact
that the accused appeared in a trial three weeks
before. The judge needs to treat the case based
purely on the evidence before him and on the
information that he considers to be relevant. That
is a discipline that judges are well able to exercise.

3320

those who cannot pay and those who will not pay.
The bill will introduce officers who can be
deployed flexibly and who can work quickly to try
to ensure that fines are paid as required. In many
cases we are dealing with small fines, and we do
not want to build a significant structure around the
collection of such small fines. Other forms of
diligence are available, but I believe that the
provisions in the bill are a proportionate response
to what we accept is a problem. I am confident
that we will see some positive results.

Mrs Mulligan: That answer suggests that the
accused might reappear perhaps after only a short
period. How often do we expect fiscal fines to be
offered in such circumstances?

Noel Rehfisch will expand on the matter.

The Solicitor General for Scotland: I hope not
very often. The idea is that the person will be
given one such fine and thereafter the position will
be reconsidered. It is not beyond imagination that
someone who was involved in a misdemeanour at
the age of 17 but who has since been out of
bother for three or four years might commit
another offence. Such a person should not be
automatically propelled into the courts system
because of that previous weakness. However,
where there is a clear pattern of closely related
offending that shows that the person will be a
persistent offender, we will want to take the person
into the courts system at an early stage.

12:00
Noel Rehfisch: The McInnes committee’s
recommendation for a stand-alone agency to
enforce fines, which the Executive obviously took
ownership of, was carefully considered, but the
ultimate view was that the vast majority of the
benefits that would accrue from having a single
fines enforcement agency—such as a single IT
system, shared practice and single sets of
procedures—could
be
achieved
through
unification of the summary court system. As the
process of court unification proceeds, all fines
enforcement officers will be employed by the
Scottish Court Service and there will be single fine
accounts on the Scottish Court Service’s IT
system. The issue boiled down to the conclusion
that fines enforcement through a stand-alone
agency as opposed to fines enforcement being a
function of the Scottish Court Service would result
in minimal additional benefits. The view was also
strongly expressed that it was important to
maintain fines enforcement within the body of the
court system. We are talking about criminal
penalties, which is why it has been suggested that
fines enforcement officers should be located within
the Scottish Court Service and should work as part
of it in enforcing fines.

The Convener: On a related issue, other
witnesses have raised concerns about the fact that
a person’s failure to respond to a compensation
offer will be deemed to be acceptance. Why did
the Executive opt for that provision?
The Solicitor General for Scotland: As I
alluded to earlier, Sheriff Principal McInnes’s
committee considered that issue carefully. It took
the view that the fact that almost 75 per cent of
cases in which fiscal fines were not paid resulted
in a guilty plea at the first instance was due to
inertia rather than a dispute about the facts of the
case. Therefore, it deemed acceptance to be an
important part of making fiscal fines more effective
and compelling.

Margaret Mitchell: Do you not accept the points
that Sheriff Principal McInnes made about
consistency, flexibility and the desirability of
minimising the involvement of police and the
courts in the fines collection system? A standalone agency could meet such requirements. As
for diligence, courts have the power to arrest
wages and benefits, but they practically never do
so. Would not an agency address such problems?

Margaret Mitchell: For fines enforcement, the
McInnes committee recommended a single
agency. In his evidence to the committee, Sheriff
Principal McInnes stated that, in his opinion, the
bill’s provisions on fines enforcement fail to
address some aspects of the problem as
effectively as they might. How does the Executive
respond to that?

Margaret Mitchell: It is suggested that a fines
enforcement officer will not be able to address the
problem in the way that a single agency could.

Hugh Henry: The short answer is that we do not
accept what has been suggested. We carefully
considered the matter, but reached a different
conclusion. As Noel Rehfisch said, improvements
will be made through unification of the court
system. We do not think that the suggested single
agency would be useful.

Hugh Henry: Fines enforcement officers will be
able to identify people and differentiate between

Margaret Mitchell: It could deal with all fines
and take them completely out of the court system.

Hugh Henry: Sorry, I am not clear what point is
being made.
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We should consider all the time and costs that are
wasted in means courts through issuing warrants
and so on.

fines enforcement officers who will have that
option among their powers to ensure enforcement.
Hugh Henry: We also need to remember that
some of the fines about which we are talking are
of relatively low value. However, Margaret Mitchell
raises a valid point about the use of wages
arrestment. We have been examining that and we
continue to do so, because there are people with
substantial means who refuse to pay fines for
whatever reasons, and it is patently absurd to
allow them to take up expensive places in prison
because of some obscure point when we know
how much they earn and where they work. Such
issues need to be examined more closely.

Hugh Henry: We considered the matter and
reached a different conclusion. Perhaps Noel
Rehfisch wants to say something about it.
Noel Rehfisch: Having a specific function that is
located within the Scottish Court Service will be
more effective because penalties are imposed
within the court system. Dedicated fines
enforcement officers, who will have specific
powers to take certain types of enforcement
action, will work closely with people who have
been dealing with cases in which fines have been
imposed. The very existence of those officers will
result in benefits by reducing the number of cases
that go to court, the number of means inquiry
courts that are required, police involvement and so
on.

Margaret Mitchell: What consideration has
been given to the use of sheriff officers for fines
enforcement?
Hugh Henry: We considered the use of sheriff
officers but we decided that the introduction of
fines enforcement officers would allow more
flexibility and a closer working relationship with the
court system. Moreover, the fairly substantial cost
of employing a sheriff officer to collect relatively
small fines would add disproportionately to such
fines. We concluded that using sheriff officers was
not the most efficient way to progress as it could
unnecessarily add to the financial burden and that
using fines enforcement officers was a better and
more flexible way of collecting fines.

The courts necessarily will have to be involved
until the disposal in a case, but the fines
enforcement officer’s role will be to take all
legitimate forms of enforcement action for which
the legislation provides. It is hoped that every fine
that is imposed will be collected but, ultimately,
there will be recourse to the courts if fines
enforcement officers try all the various available
options for enforcement but none prove
successful. It is hoped that, in the vast majority of
cases, dedicated fines enforcement officers will
use their powers to take all the different forms of
enforcement action that are necessary to enforce
fines and therefore reduce the number of cases
that must go back to court, the number of means
inquiry warrants that must be issued and,
therefore, the workload for the police and the court
system. It is also hoped that, as a result of a
higher proportion of fines being collected by
means of a range of effective enforcement actions,
a large number of cases will not slip back to
means courts and people will not eventually be
imprisoned for fine default simply because a court
regards imprisonment as the only effective option
that is available to it.

Margaret Mitchell: Will you comment on the
concern that has been expressed about the
sanction of vehicle arrestment and the
complications that we discovered in probing it
more deeply?
Hugh Henry: We accept that, in theory, the bill
could allow the court to dispose of a vehicle when
the fine defaulter is the registered keeper but
someone else paid for or owns the vehicle. We
need to come back to the committee at stage 2
with further details on that.
Margaret Mitchell: What plans are in place to
monitor the effectiveness of the provisions on fines
enforcement officers?

Margaret Mitchell: Why does the Scottish court
system not arrest wages and benefits at the
moment?

Hugh Henry: The same monitoring provisions
that apply to any initiative that we take will apply. It
is incumbent on the Executive as part of its
accountability to the Parliament to be able to
report through parliamentary questions and
appearances at committee on any measure that is
used. Whether we are talking about the
effectiveness of youth courts, drugs courts or
DTTOs, we always need to ensure that public
money is being used effectively, that it is having
the desired outcomes and that there are no other
alternatives. We will monitor the effectiveness of
the bill’s provisions on fines enforcement officers,
keep statistical information on that and, in due
course, review the situation.

Noel Rehfisch: Factually, that is an option, as
the court can grant that a fine be enforced by way
of civil diligence. To recap on something that I
have said already, the dedicated fines
enforcement officers will be tasked with examining
each individual fine account and asking what they
might do to ensure that payment of the fine is
made. They will consider individual cases and the
powers that are available to them, which will
include powers for the arrestment of earnings and
funds in bank accounts. We hope that we are
addressing your point by introducing dedicated
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The Convener: We have had additional
correspondence from the Society of Messengersat-Arms and Sheriff Officers, from which we took
evidence, because we pressed it on the detail of
sheriff officers’ recovery costs. As you know, we
agree their fees by statutory instrument, although
perhaps that slips by us sometimes. The society
mentioned that sheriff officers were prepared to
consider a reduction in fees if they had more
involvement in the delivery of documents and the
collection of fines. Will you consider that?

3324

of effort through the bill, and we will continue to do
so subsequently, to ensure that lay courts are fit
for purpose and can make a contribution. We take
seriously the contribution that lay courts make, but
we also take seriously the need to ensure that
appropriate standards are in place. We will invest
heavily in training and consider how we recruit and
develop. The short answer is that we are
committed to the continuation of the lay courts.
The Solicitor General may want to expand on that.
The Solicitor General for Scotland: There will
be a reduction in the overall workload that at
present goes before the district courts. However,
although we considered what business will go out,
we also considered what could go from the sheriff
courts to the justice of the peace courts. That is
where the greatest potential lies. Hugh Henry has
talked about his enthusiasm for local justice.
Unification provides a big opportunity to make
local justice much more effective and to ensure
that local delivery of justice is maintained and
strengthened.

Hugh Henry: That is an interesting offer and it
will be considered carefully when we make
decisions. In this case, we determined that the use
of fines enforcement officers was a more effective
way of proceeding than using sheriff officers.
The Convener: I tend to agree with that, having
considered the issue. However, I wonder whether
a case could be made for a mixed system if you
were satisfied that more extended use of sheriff
officers could be effective and could provide
efficiency savings.

The new system of training and appointments
for justices of the peace will give us an opportunity
that we have not had. As the McInnes committee
said, prosecutors have historically not had uniform
confidence in the lay magistrates throughout
Scotland. However, we have an opportunity to
make much greater use of the district courts,
particularly in relation to antisocial behaviour.
Local magistrates have a good feel for the
particular problems. They can engage with the
local population and they know what the difficulties
and priorities are. We want a shift of business from
the sheriff courts to the district courts. Powers will
exist to increase the penalties that magistrates can
give in future. We look forward to that.

Hugh Henry: In the fullness of time, if the
business escalates to the extent that fines
enforcement officers cannot cope, and if we do not
wish to invest in further fines enforcement officers,
we may consider other options. Of course, we may
just decide to extend and expand the provisions
for fines enforcement officers. We do not rule
anything out. We will listen to any suggestion that
is financially effective and efficient.
Noel Rehfisch: I have two points of clarification.
First, the bill will not remove the courts’ current
power to order recovery of an outstanding fine by
civil diligence. That power will remain, so sheriff
officers could be involved in that way. Secondly,
the bill is not absolutely prescriptive about who
should hold the role of a fines enforcement officer
in future, so it will not close all our options
absolutely, although we have made our current
intentions clear.

I give our assurance that we intend to use
magistrates as much as possible. Our policy is to
prosecute in the lowest appropriate forum and not
to overegg the pudding. That will provide
headroom for sheriffs to focus more creatively on
the persistent offenders—the one-man or onewoman crime waves—at the summary offence
level. We hope that magistrates will be able to
make a major contribution to dealing with the
major issue of antisocial behaviour in
communities, where they have their fingers on the
pulse.

The Convener: That is helpful.
Mike Pringle: I turn to justice of the peace
courts. Several witnesses have raised concerns
that the increase in the scope of alternatives to
prosecution—I think that Elish Angiolini said that
20 per cent of the business of the district courts
will disappear as a result of the changes to fiscal
fines—may contribute to a reduction in lay court
business, which may lead to the end of lay courts
in some areas. Are you committed to retaining a
network of lay courts and, if so, how will you
ensure that they have sufficient business?

12:15
Mike Pringle: I will come back to that issue.
However, section 46(6)(b) of the bill provides that
“The Scottish Ministers may by order provide for … the
disestablishment of a JP court.”

Hugh Henry: I will put on record the ministerial
policy on that, after which the Solicitor General will
explain some of the practicalities. We are
committed to the retention and development of lay
courts. We are expending a considerable amount

Although current ministers may have no intention
of doing so, future ministers could use that
provision to get rid of JP courts. In effect, that is
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what the provision means. Does the minister
agree?

Noel Rehfisch: I am aware that the Subordinate
Legislation Committee also raised a technical
point about the way in which it is proposed that the
power be taken. The minister’s statement of policy
is absolutely correct, but we will consider the
Subordinate Legislation Committee’s comments,
which we have received just in the past day, about
the way in which the power is to be taken, given
the reservations that that committee expressed.

Hugh Henry: No. I think that the provision
probably refers to a specific JP court in a specific
area in the circumstances of relocation. Section
46(6)(a) refers to the relocation of a JP court and
section 46(6)(b) refers to the disestablishment of a
JP court. That might happen in an area where,
whether because of insufficient demand or for
some other reason, it is decided to transfer the
functions of a JP court elsewhere. I see nothing in
section
46
that
would
allow
ministers
comprehensively to disestablish JP courts. Indeed,
section 46(4) provides that

Stewart Stevenson: I am content to wait and
see.
Mike Pringle: Elish Angiolini has referred to the
fact that some fiscals do not have confidence in
how some cases are handled in the district
courts—like her, I see that as a problem. How will
we solve it? We will come on to training later, but
how will fiscals gain that confidence?

“There is to be at least one JP court located in every sheriff
court district except where, in relation to a district, the
Scottish Ministers determine that a JP court is not
necessary.”

The Solicitor General for Scotland: As I said,
that experience is not uniform but patchy and
local. It is suggested that the tendency has been
towards an upward drift of cases into the sheriff
courts. Sheriffs have sometimes observed that
some cases could have been dealt with in the
district court.

We would need to make such decisions on a
case-by-case basis in each sheriff court district.
There is nothing in the bill that would allow the
arbitrary disestablishment of all JP courts.
Stewart Stevenson: On a related point that is
connected with secondary legislation, I want to
pick up on what the Subordinate Legislation
Committee said about section 50(2), which will
give ministers the power to provide that a JP court
can be constituted by one JP only. The subject
has previously been discussed by this committee.
The Subordinate Legislation Committee’s report
states:

The provisions in the bill are vital. It will provide
for the training of magistrates—the quality of
magistrates can be very good. The sheriff principal
might have a role in mentoring sheriffs, the
unification of the court will provide an opportunity
to achieve greater consistency of approach to
cases, and training will be centralised. The
appraisal procedures and the five-year term will
mean that those who are in post will take their
duties extremely seriously.

“The Committee felt strongly about this issue and agreed
to write to the Executive. It draws the attention of the lead
Committee to this and invites it to pursue the matter with
the Executive.”

There is cause for optimism about the use of
justice of the peace courts. Many JPs make a
major contribution to justice in their communities
and are well respected by procurators fiscal. It
would be a great shame to lose that element of
community involvement in justice. We want to
ensure that the criminal justice system is closer to
the community and that it engages more with it.
Lay justice is an obvious and patent use of the
community that contributes to the system. We
want to use lay justice as much as we can; we
hope that the bill will give us the opportunity to do
so.

I am always willing to accept such invitations.
Basically,
the
Subordinate
Legislation
Committee has suggested that the Executive
should lay out reasons why it thinks that it may be
proper to make changes to the nature and
structure of the JP bench. Can the minister also
give us a timetable for when those decisions,
which are not mentioned in the bill, will be made?
Hugh Henry: Such decisions are certainly not
for the short term. Although the bill includes a
provision that will allow ministers to provide by
order that is subject to the affirmative procedure
that a JP court is to be constituted by one JP only,
we do not intend to impose a uniform size of
bench in the immediate future. In the longer term it
would, arguably, be beneficial to have a consistent
approach across the country. If we were to impose
a consistent approach, I would argue that JP
courts should probably be constituted by one JP
rather than by three. However, we recognise that
the three-member bench works reasonably well in
some parts of the country and we have no
immediate plans to change that.
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Hugh Henry: It is fair to say that the bill will give
JP courts a significance and status that will
introduce more rigour to the recruitment and
appointment of JPs, which is not to criticise those
who have worked as JPs in the past. We need to
consider how the JP courts will fit in with the other
changes that we are making. As the Solicitor
General said, there is a need for appraisal and
training. I do not think that we can allow someone
to operate in a JP court on a casual basis if they
are not willing to invest the time and effort that are
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necessary to their carrying out the job properly.
There are challenges for those whom we appoint.
We acknowledge the contribution that JPs make. I
hope that, given their new responsibilities and
support, they will make an effective contribution.

3328

Negotiations are under way about the transfer of
ownership of many of the properties because the
change that has been brought about is significant.
I could not give you chapter and verse just now
about what will be done, but I can say that we
recognise that, in some parts of the country,
improvement is needed.

Mike Pringle: I will return to training. We have
talked about the Crown Office issuing guidance. I
presume that, at the moment, fiscals get guidance
about to which court cases they should go. How
do you envisage the guidance changing things? I
remember that when I was a JP, I could disqualify
drivers only by totting up; I could not disqualify
them immediately.

Mike Pringle: At the moment, there are two
types of justices of the peace: those who sit and
those who do not sit. People have expressed
concern to the committee that the bill says that
every JP can, in effect, get a contract for five
years. However, a substantial number of JPs do
not want to sit—perhaps they will simply say that
they do not want to be involved anymore—and
many JPs think that they are capable of sitting
even though it has been decided that, given local
circumstances, they are not. How will you address
the problem that you might end up giving contracts
to JPs who are not fit for purpose?

The Solicitor General for Scotland: That is a
legislative provision, rather than a matter of choice
for the prosecutor. However, it relates to the
sentencing ability of the justice of the peace court.
It is hoped that it will be possible to use JP courts
to deal with a significantly greater number of road
traffic matters in a cognitive way. That is a good
example of the greater use that could be made of
JPs.

Hugh Henry: There are sensitivities associated
with this issue and there are legal implications in
relation to how we act. If we unilaterally remove
JPs, that could cause problems. We would not
want to do something that would have the
unintentional effect of removing or even restricting
office holders who are capable of doing a job.

Wilma Dickson: We intend to empower JPs to
deal with disqualification other than by totting up.
That matter is not in the bill because it is reserved
and we have to deal with it through an order under
section 104 of the Scotland Act 1998. We are in
the process of jumping through those hoops; we
hope to introduce a section 104 order shortly after
the bill is enacted.

We have sought to require that JPs undergo full
training and appraisal. However, we recognise that
the issue that Mike Pringle raises is a problem to
which we do not have a solution at the moment.
We are considering how to make progress in that
regard, but the issue is complex.

Mike Pringle: We talked about facilities in
sheriff courts, in which there has been investment.
There has been some investment in district courts,
but it has not been nearly so great. We have to
ensure that witnesses are happy to go to a district
court because defence and prosecution witnesses
will not be sitting in the same room, so people
cannot be intimidated. Do you intend to try to
improve the facilities within district courts?

Mike Pringle: Perhaps one way forward would
be to address the issue through training. Your
policy memorandum says that JPs will be required
to sit as observers in a district court for three
sessions as part of a training scheme that you will
set up. It seems to me that sitting in court for three
sessions will be completely inadequate because
JP courts get various kinds of cases. Before I was
allowed to sit—

Hugh Henry: As part of the process of
unification of the court system, we will review the
facilities that are available throughout Scotland,
which is an extensive operation. We need to
consider whether our courts are fit for purpose and
whether the facilities are user friendly. In some
areas, in the fullness of time we might need to
consider
using
different
buildings
or
accommodating different courts in one building.
However, those are issues for the future; they are
part of the management process that needs to
evolve.

The Convener: Can you come to the question,
Mike?
Mike Pringle: Sorry. In Edinburgh, we had to
observe for a considerable number of days.
Might training be the way to address the
problem that you accept exists? People have told
us that training is absolutely vital. At the moment,
training is virtually non-existent in some JP courts
and in other places it is very complex. How are we
going to ensure that the situation is the same
across Scotland? That way, we could ensure that
everyone went through training before they were
appointed.

There is no doubt that we have invested
significantly in improvements to our court system.
More such investment would have to be
concerned with the fabric and the physical
infrastructure of the buildings. Clearly, however, it
will also have to be concerned with what we do for
witnesses, victims and others who use the courts.

Hugh Henry: We intend to ensure that a
rigorous training programme is available and that
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completing it is a requirement of becoming a JP.
Training is fundamental and can make a
significant contribution. It might well be one of the
ways in which we address the problem that I
described earlier. I do not know whether the
requirement for that training will be sufficient in
and of itself to address the problem that Mike
Pringle described. Therefore, there may be other
things that we need to do as well as ensuring that
we have consistent training standards across the
country.

The view is that, rather than stipulate a single
number, it is better to give sheriffs principal the
task of ascertaining the right balance for their
areas, taking into account the geography, the
workload and the extra cases involving road traffic,
which make up a huge proportion of district courts’
work in rural areas.
Mrs Mulligan: The table suggests that the
number of times that JPs sit is dependent on the
number of justices. When the JPs took part in our
round-table discussion, they signalled that they
have had difficulties in recruiting in some areas.
Given your commitment to the new JP courts, do
you have any proposals for encouraging people to
put themselves forward?

12:30
Margaret Mitchell: I am curious that, given that
the bill comprehensively considers lay justice, JPs
and JP courts, there has been no mention of
honorary sheriffs.

Hugh Henry: Yes. We will publicise the role of
JPs to encourage people to come forward.
However, we need to make it clear that
responsibilities are attached to the position. It
would be wrong of us to go on a recruitment
exercise and say that, because we have reached
a certain number of people, we are satisfied. We
have to ensure that the people whom we get are
of the requisite quality.

The Solicitor General for Scotland: I am not
sure how many honorary sheriffs there are. They
tend to be used in the Highlands and Islands,
where I was a regional fiscal in a former life. They
have the jurisdiction of a sheriff rather than of a
JP, which means that they will appear only in
place of the sheriff. They tend to be solicitors or
former or retired sheriffs. Lord MacKay of
Clashfern is an example of an honorary sheriff—

Mrs Mulligan: It is important to ensure that
people understand what obligations they would
have as JPs.

Margaret Mitchell: But there are those who are
also lay justices.

Mike Pringle: The bill makes provision for
significantly increasing the sentencing powers of
JP courts. What makes you believe that JP courts
might need the power to impose sentences of up
to six months imprisonment, and will JP courts be
able to use such powers effectively and
consistently across the country, in view of what we
have said previously about some courts not being
consistent?

The Solicitor General for Scotland: That is
right. I have not thought about that—it is an issue
that we should look at.
Hugh Henry: We will reflect on the issue that
Margaret Mitchell has raised. If there is anything
that needs to be done in that respect, we will do it.
Margaret Mitchell: I am merely interested in the
fact that, although we are talking about five-year
appointments and so on, honorary sheriffs, who
are not qualified, have not been mentioned.

Hugh Henry: Obviously, we will assess the
impact of the changes, but the increased powers
are part of the process of professionalising the
court service, in which JPs will have a new and
improved role. Earlier, the Solicitor General
mentioned the opportunity to transfer business
from the sheriff court to the JP court. Given the
volume of cases in the court system, there is
potential to transfer some of them to the JP court.
If that means giving the JP courts extra powers,
that would be the right way forward, but it would
have to be done within clearly defined limits. I am
not pretending that JP courts will be sheriff courts
by another name. They will still deal with low-tariff
disposals.

Mrs Mulligan: The bill team leader sent us a
table showing the number of sittings that JPs
attend. It ranges from four a year to 32 a year.
Does the Executive have an opinion on what
would be the best number of sittings for a JP to
attend?
Wilma Dickson: We considered carefully
whether we should set a minimum number in the
bill. However, because of Scottish geography and
the wide urban-rural split, we have decided that a
JP will be required to meet the business needs of
their sheriffdom, as set by their sheriff principal.
That will give a bit of room for flexibility. We accept
that people will have to sit frequently enough to
keep their skills up, which is one reason for not
moving away too quickly from three-person
benches in rural areas, which offer that
opportunity.
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Mike Pringle: Under the bill, people who are
elected to local authorities will have signing
functions, as will MPs and MSPs. My
understanding is that, currently, they cannot sign. I
think I am right about that. Will people get training
with regard to signing? When I became an MSP I
was told that I could not sit on the bench and that I
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could not be a signing justice of the peace,
although people still phone me to ask for a
signature.

3332

surprise. The intention to put the inspectorate on a
statutory footing is to ensure that the Lord
Advocate’s independence is preserved. The
inspector will act independently of any person,
including the Lord Advocate.

Wilma Dickson: We accept that point. The bill
gives councillors the right to sign non-judicial
documents in a non-judicial capacity. There is no
provision in the bill for MSPs to sign. That was
raised by the committee earlier; the committee
might want to come back to us on that.

As far as appointments are concerned, we
intend to have an open recruitment process with a
lay element that will provide advice and make
recommendations to the Lord Advocate. After all,
the Lord Advocate has a legal duty to act
independently of any other person, which means
not only the general public and politicians but the
Executive itself. The individual who is appointed
should have the Lord Advocate’s confidence and
should understand the nature of those functions.
He or she will report to the Lord Advocate, who is
ultimately accountable to Parliament. The fact that
the inspector will not be subject to any political
clamour about or, indeed, any parliamentary
pressure on, his functions should bolster his
independence.

You are right to suggest that we will need to do
something about training. As on a number of other
issues, we propose to liaise with the Convention of
Scottish Local Authorities. There will probably be a
training manual for councillors who will exercise
signing functions. The functions are quite limited,
so there will not be a huge volume of training
information, but we commit to liaise with COSLA to
provide suitable training materials.
Hugh Henry: We need to keep our perspective
on the matter. It is not a huge function and it has
changed significantly over the years. A number of
documents can now be signed by many
professionals. Previously, that was not the case.
Where a specific signature is required and
someone is thinking about becoming involved in
that, we need to provide appropriate materials. To
talk about training manuals and so on might give
the impression of huge tomes coming along, but
the training could be something short and simple
that explains what is required.

Margaret Mitchell: Is not there a conflict of
interests?
The Solicitor General for Scotland: No,
because the inspector will function independently
of the Lord Advocate.
Margaret Mitchell: But the Lord Advocate will
perform both roles.
The Solicitor General for Scotland: The state
appoints judges, but once appointed they carry out
their functions independently of the state.

Mike Pringle: I was quite taken by something
that was suggested when the justices of the peace
were at the committee for a round-table
discussion. One of them suggested that JP courts
could sit on a Saturday on the basis that a lot of
the work that they do is about road traffic offences
such as speeding. Many people work from
Monday to Friday but would be quite happy to
come to court on a Saturday. Has that option been
considered?

Margaret Mitchell: To avoid doubt, would not it
be better to consider the Glasgow Bar
Association’s suggestion that the Judicial
Appointments Board make the appointment?
The
Solicitor
General
for
Scotland:
Prosecution requires an entirely different set of
skills from those that are needed for judicial
matters. The bill proposes an open recruitment
process that might well involve a judge, but will
ensure that appointees have credibility and are
able to carry out the functions robustly and with
Parliament’s confidence. Again, all the reports will
be published for parliamentary scrutiny and the
individual and the Lord Advocate will be available
for questioning by Parliament.

Hugh Henry: That is a matter for the sheriff
principal rather than for the bill. I am sure that that
could work well in some areas.
The Convener: That was a popular answer.
Margaret Mitchell: I have a comment for the
Solicitor General. Part 5 of the bill will place the
existing inspectorate of the Crown Office and
Procurator Fiscal Service on a statutory basis. The
Association of Chief Police Officers in Scotland
and the Glasgow Bar Association expressed
concern about the appropriateness of the Lord
Advocate making appointments to the inspectorate
and of the inspectorate being accountable to him,
given that he is head of the Crown Office and
Procurator Fiscal Service and is responsible for
how it performs.

Margaret Mitchell: Would not it be more
sensible simply to bypass the Lord Advocate and
give Scottish ministers the power of appointment?
Surely such a measure would mean a clear
division of powers.
The Solicitor General for Scotland: It sounds
a bit precious to talk about prosecutorial
independence but, with due respect to my
colleague Hugh Henry and the other ministers, I
have to guard the prosecutorial function of my role
ferociously against political expedience, the

The Solicitor General for Scotland: I saw
those comments and I was surprised by their
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parliamentary desires of the month or lobbying
from pressure groups. Very often, there is great
clamour for prosecutors to behave in a certain
way; as a result, not only must they be protected,
but they must carry out their functions clinically,
thoroughly, objectively and independently of any
other person. The inspectorate of prosecution
must have the same protection to carry out its duty
in the same way.

12:45
Meeting suspended.

Margaret Mitchell: So you do not have
confidence that the Judicial Appointments Board
would be able to carry out that function.
The Solicitor General for Scotland: That
would simply not be appropriate because, as I
have said, entirely different skills are required. Not
all judges have been prosecutors and a fairly
detailed and expert understanding, often gathered
over a number of years, is needed of the
mechanisms of and tasks that are involved in
prosecution. Because the skills of a defence agent
such as Mr McCaffrey are entirely different from
those of a prosecutor, it is important that the
individual be appointed by persons who are able
to make an objective assessment of the skills that
are required for the post.
The Convener: We will leave the matter there.
I do not necessarily expect an answer to this
question but, after discussions with our adviser, I
am concerned that bail appeals, which are usually
made privately in chambers, are not covered in the
bill. Given that the Executive is seeking to develop
the theme of providing the public with an
understanding of the reasons behind bail
decisions, I wonder whether it has given any
thought to applying the same ethos to bail
appeals.
Hugh Henry: I am not sure that the matter has
been raised in discussions.
The Convener: I realise that it has not been
mentioned; it is not covered in the bill. My question
was not meant to be a surprise. The committee
simply wondered whether, given the Executive’s
intention to make bail decisions open and
transparent to allow the public to understand them,
it might want to consider bail appeals in that
respect, although not necessarily in the context of
this bill.
Hugh Henry: We will consider the matter.
The Convener: We have reached the end of a
very helpful three-hour evidence taking session.
On behalf of the committee, I thank the Solicitor
General for Scotland; Jim Brisbane; the Deputy
Minister for Justice, Hugh Henry; Wilma Dickson;
Noel Rehfisch; and Scott Pattison for their
evidence.
We will now have a five-minute suspension.
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20th Meeting, 2006 (Session 2), 31 May 2006, Supplementary Written
Evidence
SUPPLEMENTARY WRITTEN SUBMISSION FROM THE SCOTTISH EXECUTIVE BILL TEAM
The Executive Bill Team have provided some additional information in respect of certain aspects of
the Bill, in order to aid the Committee’s consideration of its draft stage 1 report. Each of the issues
raised are dealt with in turn below.
1. Bail – in respect of new section 24(2A) as inserted by section 2 of the Bill (“whenever the court
grants or refuses bail it shall state its reasons”) the Committee wanted to know what the
ramifications would be if such reasons were not given by the judge (in particular would an appeal
be possible?)
On a practical level it is worth noting that, were the judge to omit to give reasons, it is likely that the
solicitor for the accused or the fiscal would remind the judge of the provision and ask for such
reasons to be given. It would be unusual for a judge not to give reasons when there is a specific
statutory requirement to do so – this would hopefully be a rare occurrence. There are other
legislative provisions requiring judges to do particular things, e.g. to explain their decision in
ordinary language, which operate without difficulty at present.
That said, it would be a ground for appeal (by either the Crown or defence) if nobody noticed at the
time/jogged the judge's memory because, otherwise, nobody could say whether there was a good
reason for the detention or liberation of the accused – so the appeal would focus on that point.
There would in effect be a rehearing at the appeal where the court could establish whether there
were sound reasons for the decision made. Strasbourg jurisprudence indicates that, although a
failure to record reasons is not necessarily a violation of the Convention, if there are not reasons, it
will be important to establish that the court had sound reasons to detain the accused.
It is worth pointing out that if a judge were to remand an accused in custody without giving reasons,
and the defence appealed, the accused would remain in custody until the disposal of the appeal.
Equally, if the Sheriff allowed bail in the face of opposition by the Crown, and the Crown marked an
appeal, the accused would also remain in custody pending determination of the matter by the High
Court. So an omission of reasons from the judge would not lead to a position where an accused
who, in the Crown’s view should be remanded, would be released on bail pending the outcome of
the appeal.
2. Trial in absence – In paragraph 106 of the Policy Memorandum it was made clear that, in
2002-03, over 4,000 hearings resulted in a warrant being issued for an accused as a result of their
failure to attend at court when required to do so. This data was taken from para 25.3 of the
McInnes report, which can be found at the following link:
http://www.scotland.gov.uk/library5/justice/sjrcrm-26.asp
At the evidence session on 31 May the Solicitor General mentioned that 15% of cases in the
Magistrates court south of the border were dealt with in the absence of the accused. The
committee wants to know whether these figures are analogous.
The figure referred to by the Solicitor General at the evidence session was taken from the National
Audit Office Report “Crown Prosecution Service - Effective use of magistrates’ courts hearings”
(Report by the Comptroller and Auditor General, HC 798, Session 2005-2006, 15 February 2006).
This report is available online at:
http://www.nao.org.uk/publications/nao_reports/05-06/0506798.pdf
Table 2 on page 9 of that report makes clear that “170,000 defendants [15 per cent of Magistrates
Court business] failed to attend court and the case was proved in their absence”.
It is quite difficult to make detailed comparisons between the Scottish and English systems as the
rules of procedure vary radically. However it is clear that the 15% mentioned in the NAO report
relates to individuals who were expected to turn up in court and were found guilty in their absence.
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Such an approach is not currently competent in Scotland, except in relation to certain statutory
offences in respect of which imprisonment is not a competent sentence if the accused is found or
pleads guilty.
The provisions of the Bill seek to widen the range of cases in which proceedings in the absence of
the accused would be competent although (as has been made clear to the Committee already) it is
hoped that the deterrent effect of the provision will encourage the accused to turn up, allowing
business to proceed efficiently and minimising inconvenience and trauma for victims and
witnesses. Under the provisions trials in absence would only be possible in cases where the
accused has tendered a plea of not guilty and has been informed that a trial may take place in their
absence should s/he fail to attend. The date of the trial diet would be intimated to the accused in
every case and the judge would need to be of the view that it is in the interests of justice for the
case to proceed in the absence of the accused.
The 4,000 figure given in the policy memorandum relates to the number of instances where an
accused failed to appear and a warrant was issued for their arrest, in order to secure their
attendance at court on a subsequent calling. Proceedings in absence would be competent in these
instances under the provisions of the Bill, but it would be a matter for the prosecutor to decide
whether to seek the permission of the court to so proceed. Thereafter any proceedings would be
subject to the safeguards mentioned above and the final decision as to whether or not to proceed
would rest with the judge, applying the interests of justice test. So it is likely that the number of
proceedings in absence would be substantially lower than this and (as mentioned above) that the
provision itself will lead to attendance by the accused on the date set, reducing the need for cases
to be adjourned or for proceedings to take place in absence. The figure of 170,000 defendants in
England and Wales is the number where the case was proved in their absence – demonstrating the
more extensive use of proceedings in absence south of the border in relation to minor cases.
3. Undertakings – the Committee asked for any further information/details relating to the use of
undertakings and how these would lead to improvements in the system, with particular reference to
those areas piloting new approaches to their use.
The Bill proposes that the police are given the power to attach conditions on undertakings to
appear at court based upon the Sentencing Commission’s recommendations. The West Lothian
Criminal Justice Project examined the criminal justice system in that area and found that one of the
major causes of delay in the court system was the number of continuations of summary criminal
cases, particularly at first calling. The project has experimented with the use of an increased
number of undertakings in order that the accused is brought before the court more quickly to
address the issue of continuations. Illustrative data in an Interim Analysis Report for the Lothian
and Borders Criminal Justice Board has shown that there has been a significant decrease in the
number of continuations at first calling. Similarly encouraging results were achieved in the
Grampian “Clean Stream” court.
As we have stressed before, whilst getting cases to court more quickly is important, it is vital that
we focus on making the system more efficient and effective. This will have the knock on benefit of
speeding up the system. As the committee is aware we are working with our partners on a System
Model to look at end to end case processing. Part of that work involves looking at the potential to
increase the number of undertakings used, taking into account the good work (although on a very
small scale) in West Lothian and Grampian. It is essential that our model comes up with a
proposal which is realistic, credible and effective within the resources of each partner agency.
We will be in a position to update the committee on our work on the model prior to the
commencement of stage 2.
4. Alternatives to Prosecution - at para 240 in the Policy Memorandum it is made clear that
compensation offers and fiscal fines will be able to be used by the fiscal in combination if that is
deemed to be appropriate. The Committee asked whether it would also be possible to use work
orders in combination with these alternatives to prosecution?
Section 39(2) of the Bill inserts, inter alia, new section 302B into the 1995 Act, specifically
permitting procurators fiscal to issue a “combined offer”. This is an offer combining a fixed penalty
(fiscal fine) and compensation offer for the same relevant offence. No similar provision has been
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made which would allow fiscals to combine the work order with any other alternative to prosecution
for the same offence – so the short answer to the question above is “no”.
Noel Rehfisch
Bill Team Leader
June 2006
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Peter Lockhart, Criminal Lawyer
William Young, Justice of the Peace
John S McKinnon
Shauna L A Reith, Justice of the Peace
Susan Kirkwood, Justice of the Peace
Disability Rights Commission
Sheriff Principal Brian A Lockhart
Justice for Children
West Lothian Justices Committee
COSLA
Robert Nisbet, Stipendiary Magistrate
Glasgow Bar Association
Dumfries and Galloway Justices Committee
City of Edinburgh Justices of the Peace Committee
John Kinloch
Sheila Shepherd, Depute Clerk of Court, Aberdeen District Court
Robin Wild, Justice of the Peace
North Lanarkshire Justices Committee
Scottish Police Federation
East Lothian Justices Committee
South Lanarkshire Justices Committee
Ewan Hawthorn, Justice of the Peace
Association of Scottish Police Superintendents
Valerie Crawford, District Court Clerk
Tony Cormack, Justice of the Peace
Scottish Prison Service
Scottish Legal Aid Board
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Written submission from Peter Lockhart
1.
Part 2 Proceedings – Section 14 – Proceedings in absence of
accused:- I have concerns regarding these proposals. While there may be
little difficulty at an Intermediate Diet or a Diet of Deferred Sentence, if the
matter is to proceed to Trial in the absence of an accused, that is a different
matter. It will be very difficult for any Solicitor to conduct a Trial in the
absence of his client. Indeed, if the Court are simply to appoint a Solicitor for
that purpose, then I believe it would be almost impossible for any Solicitor to
conduct a defence in those circumstances, particularly since in terms of
Section 150(a)(6), the Solicitor will be subject to “the same obligations” as if
the client had given instructions. Effectively, this would mean, from a practical
point of view, if I were to conduct the defence, either in a situation where my
client failed to turn up, or where I was appointed by the Court, I could still
personally have a liability to the client under the Anderson case, in respect of
my representation of that client. In addition, how can a Solicitor conduct a
defence in a situation where he has never met the client and as such has no
idea what the defence to the charge is. I do not envisage many Solicitors
would be prepared to conduct Trials in those circumstances. In addition,
where the Court appoints a Solicitors, it is not clear how representation will be
funded. There is no client, so no Legal Aid application can be completed and
submitted to the Board. It may be there will be some amendment to the Legal
Aid Regulations to cover that particular point.
2.
Section 22 – Transfer of Proceedings:- This Section makes sense
and I think will be a good practical tool. However, one difficulty may be, that
under the current Legislation, normally the Sheriff/District Court Magistrate
who hears the Trial, requires to act as Sentencing Judge. I think the new
Section should make it clear that need not apply.
Peter M S Lockhart
Criminal Lawyer
13 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from William Young
As a respondee to the consultation held on the recommendations of Summary
Justice Review Committee I am delighted to be given this opportunity to
provide written evidence to express my concerns to a couple of the proposals
in this Bill. I do hope that my concerns provide you with an opportunity to ratify
changes or deletions to the Bill if you are satisfied that these concerns are
justified.
Can I start by declaring an interest as a Presiding Justice of the peace for
Aberdeen City a former member of the Children’s Panel and a current
member of the Children’s Panel advisory Committee.
The provisions of the Bill have 8 main policy areas however I only want to
comment upon the one area I have concern for, all other areas I consider
welcome or appropriate.
1 Alternative to Prosecution
Scotland’s proud history of Justice demands that justice is not only done but
seen to be done. Justice in my opinion needs to be administered quickly fairly
and above all by a Court of Law.
The introduction of a “fiscal fine” was a parting of the way as to how Scotland
operated its judicial system however I agree and accept that fiscal fines are of
benefit to Scotland’s justice system in appropriate and well laid out
circumstance’s. Of course only the Lord Advocate and the Fiscal in each
Region of Scotland are aware of the guidelines for the use of Fiscal fines.
To my mind nothing has changed and that fiscal fines should only operate at
the lowest level and not beyond.
The fact that a fine offered by the fiscal represents no guilt on the accused
part is acceptable and whilst I accept that there is no statutory law in Scotland
which determines that a criminal matter must be prosecuted it is accepted that
a fiscal fine is offered where there is sufficient evidence to prosecute. The
statistics for 2004-05, show that prosecutions were completed in 852 cases in
the High Court, 3,611 cases in Sheriff and Jury Courts, 83,355 cases in
Sheriff Summary Courts (and Stipendiary Magistrates courts in Glasgow) and
41,292 cases in District Courts (excluding Stipendiary Magistrates courts in
Glasgow).Prosecutors also dealt with 76,008 cases using alternatives to
prosecution. 1
What concerns me and I hope your committee is that in Scotland in 2004/05
there were 76008 people who committed a crime where there was sufficient
1
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Fiscal office 2004/05

evidence to prosecute in a criminal Court or in other circumstances yet these
people received a fiscal fine or an alternative disposal to prosecution. These
people have no criminal record in respect of that offence and are free to
commit this type of offence again without receiving a criminal record because
it fits in with the confidential guidelines of the Lord Advocate and the Regions
Fiscals as to what constitutes a fiscal fine or any other alternative disposal. I
admit that many of these alternative prosecutions would be for motoring
offences and I accept that if a person has 4 speeding offences in a three year
period he will eventually come before a court under the totting up procedures.
These numbers strike me as pretty incredible and when you consider that the
number of people who have been offered fiscal fines or alternative disposals
runs at the rate of 184% over those being prosecuted in the District Court – as
it is only cases that presently can be tried in the District Court that can
presently be offered fiscal fines- you will perhaps begin to see why people like
me are concerned at the introduction of higher fiscal fines for higher offences.
Scotland’s great legal tradition of the Lord Advocate being our “guardian
angel” in prosecuting for and on behalf of the people of Scotland is one that
remains distinct and must be preserved. There is however only a limit as to
what the people of Scotland will or should accept from our Guardian angel.
It is my submission that the people of Scotland do not welcome or expect the
Lord Advocate through the Fiscal to be in a position to offer more and more
fiscal fines with a higher and higher value where he can clearly show sufficient
evidence to prosecute. Please remember we are speaking about Common
Law offences here not statute offences these offences are unique to Scotland
and its legal system. The fiscal because of the confidential guidelines which
he through the Lord Advocate operates becomes a very dangerous person
indeed in Scotland fight against crime and the perpetrators of crime.
Taking Aberdeen the third biggest City in Scotland as an example you will see
that the District Court presently operates at less than capacity. In fact for over
one year it has not operated on a Tuesday. Its business is finished each day
before 1pm yet you are giving reasons of why more and more fiscal fines are
being brought in is because it will allow the Courts more time to handle more
serious offences. Perhaps I am being naïve but if there is no business to
serve the District Court presently the Fiscal increases his power to hand out
higher fiscal fines for more serious offences where is this extra business going
to come from that the Courts presently cannot cope with?
It is incredible to think Anti Social behaviour will now be under minded by the
committal of lower ended common law offences receiving fiscal fines instead
of prosecution. The Scottish Executives approach to Anti Social Behaviour
doesn’t just lye with the Antisocial Behaviour etc. (Scotland) Act 2004 it lye’s
with providing people who’s life’s have been made a misery with a promise
that people who commit anti social behaviour will be prosecuted in a Court of
law not offered a fine by a law officer called the Procurator Fiscal.
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Nothing in my opinion undermines the rule of law or the people’s confidence in
the law as much as a fiscal fine.
Scotland does not want or need the Lord Advocate via the fiscal to be the
judge and jury in Common Law offences. The Scottish people want to be
secure in the knowledge that crimes that affects them most which is
Community crime such as petty crime including breach of the peace minor
assault class C drug offences reset vandalism fraud theft or theft by shoplifting
are not the subject to fiscal fines or fiscal compensation orders they want to
know that these people who commit these nuisance Community crimes are
being sentenced by the Courts and more importantly receive criminal records
which means that if the do it again and again and again they will find
themselves being dealt with more and more appropriately whether that be
prison to one extreme or help by the social work department via probation on
the other.
In your summary of key points it points out why you intend to introduce such
measures and what benefits will occur as a result. Can I say that in agreeing it
can be counter productive to give people a criminal record for low level
offences but at £500.00 a shot what constitutes a low level offence? Let us be
reasonable here and agree that at £500 that offence must be pretty special
and a level two offence at that. Allowing a fiscal fine for a level two offence in
my opinion brings the justice system into disrepute with the people who serve
it and the people it is there to protect.
Dealing with minor cases in a proportionate manner frees up the courts to
deal with more serious offences. This is interesting are you telling the Scottish
people that people are getting away with serious offences in Scotland due to
Court time. I think not. I think this is scaremongering at its best. The fact that
you state that more serious cases will proceed quicker is admirable in the
extreme and very welcome and that those offered fiscal fines will still be able
to take there case to court and persistent offenders will not be offered a fiscal
fine. However let us take motoring offences or current common law offences
that are offered a fiscal fine presently I am sure you will agree with me that in
a five year period I can have 5 speeding offences without bothering the courts
so in effect each year I can commit an offence punishable by law and remain
conviction free. This same process can and does happen with Common Law
offences except it can and will be worse because providing I keep committing
an offence that is offered a fiscal fine I can commit that offence day in day out
and the fiscal will not be aware of any of my previous misdemeanours why
because by offering me a fiscal fine I have committed no offence. If I continue
to commit the same offences then I will be offered a fiscal fine and provided I
can pay I get off “Scot free”. That is some advert for justice in Scotland.
There is no easy answer to dealing with crime and the causes of crime there
is however ways of dealing with those that commit crime and that is to put
them in front of a Court. Scotland judicial system is the envy of the World and
rightly so however you undermine it by introducing unjustified fiscal fines
operated by an unelected person who operates guidelines in secret.
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It is important for you to understand that by allowing this Bill to increase fiscal
fines for more serious offences and introducing fiscal Compensation orders
you bring in my opinion the Lord Advocate our “guardian angel” of justice into
disrepute with the very people that he through his position represents the
people of Scotland.
Turning to the next ludicrous proposal a person who is offered a fiscal fine
accepts the fiscal fine unless he states otherwise. This is simply absurd and I
would draw your attention to the POLL TAX where the theory was wonderful
you pay for what you use but the reality was in practise stupid silly unworkable
and downright unfair because it penalised the poor. Those in lower incomes
became the people who paid the most rather than those that could afford to
pay the most. So society’s aim -or certainly the society I want to live ins aimof the rich or better off subsidising those less fortunate than themselves was
turned round and in turn penalised those who could least afford to be
penalised.
Well believe it or not the proposals in this Bill are like the poll tax because it
introduces a two tier legal system one for those that can afford to pay and
another for those that cannot. Not only does it provide a monitory
disadvantage it provides a huge disadvantage to those who are not educated
to a standard that would understand what these fiscal fines mean. A Fiscal
fine does not take into consideration an accused’s means it offers only a fixed
penalty which by its definition is fixed. What is the point or indeed justification
in putting a fiscal fine of £500 and a compensation order of £5,000 on a
person who earns £79.00 per fortnight through the jobseeker allowance
scheme?
As usual the only people that fiscal fines will hurt are those that are
disadvantaged against, through a variety of reasons.
Scotland needs a legal system that is fit for the 21st Century and beyond
however that system must met with the approval of the rule of law and it must
also meet with the approval of the people who undertake to uphold that
principle day in day out. This section of the Bill allows an unelected official to
be in a position to abuse his tenure with the people of Scotland as through his
secret private guidance notes on fiscal fines -the use of- he controls our legal
system.
In effect you our Parliament are giving control to an unelected person who is
passing that right to his regional fiscals who are passing it through their chain
of command to the very bottom of the chain where a newly qualified fiscal
marks the papers Fiscal fine end of story. Where are the checks and
balances?
The alternative of a fiscal fine, A Court of Law does provide for some justice
not only to be done but to be seen to be done.
In Parliament and in your Committees hands lies Scotland’s judicial future you
operate not just for today but for tomorrow and beyond. It is so important that
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you get this legislation right. Go too far and you undermine the whole judicial
process don’t go far enough and the same applies. I would ask you to reject
both an upgrade of fiscal fines and the use of an accused accepting a fiscal
fine if he does not reply to it as neither of these points within the Bill live up to
the high standards of judicial expectation that Scotland deserves or wants.
Finally I would ask you to consider this one question in 21st Century Scotland
do we want to be handing out more powers to an unelected person who
operates confidential guidelines that the Public have no right to see? If the
answer is no then reject both parts of this part of the Bill. If on the other hand
the answer is yes then there will be an introduction of a two tier justice system
one for the rich and one for the poor. The Scottish Parliaments remedy to
Scotland’s judicial system of law and order will be likened to Margaret
Thatcher who insisted that there was no such thing as a society. Well there is
a society and that society demands that you our Parliament doesn’t exploit the
weak disadvantaged uneducated in society that’s why your committee should
shout from the roof top –no pun intended- and throw out these unwelcome
measures as again in my opinion the people deserve better from our
Parliament.
William Young
BA MSc JP
10 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from John S. McKinnon
Despite the Executive's protests that they support Lay Justice and have no
intention of closing any courts, a large part of the Bill appears to be devoted to
putting in place the legislative procedures necessary to close courts and even
more alarming, is the fact that this appears to be coupled with a proposal
designed to remove 99.9% of cases from the District Court - and from this I
draw my own conclusions!
The proposal I am referring to is contained in Part Three - Penalties as
alternative to prosecution and will effectively remove a great deal of business
from the District Court . The proposal to increase the Procurator Fiscals
powers to issue fixed penalties and the fact that once a fixed penalty is sent
out, it is deemed to have been accepted unless the offender specifically writes
stating it is not accepted and requests a trial. This is surely contrary to natural
justice and will lead to warrants being issued for penalties that many may
know nothing about! This will effectively leave the Procurator Fiscal as
sentencer in all lower end summary crime and little or no business will come
to the District Court.
This scenario is horrendous and must surely be contrary to natural justice How many people will end up with warrants being issued against them for
penalties they know nothing about? There are procedures for recalling
penalties but that is unlikely to happen in most cases until the time-bar for
prosecution has come into operation by which time it will be too late and the
warrant may have been executed.
Certainly the future of the smaller lay courts, if not natural justice itself may
well depend on these provisions being scrapped forthwith.
John S. McKinnon
23 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Shauna L A Reith
At the outset I have to advise you that I am a Justice of the Peace and have
been active in court work in Aberdeen City for 12 years.
With reference to the above noted Bill, I agree with many of the points being
made, however, I do have a great deal of difficulty with several facets.
These are as follows;
1.
The extension of fiscal fines and the presumption of guilt arising
immediately upon their issue give rise to substantial concerns. If for some
reason, the person being fined is not aware of the fine ie is in hospital, has
moved house etc, the potential consequences ie warrant issue and perhaps a
night or a weekend in prison if the fine is not paid is bad enough when they
are guilty, but just not aware. But if they are not guilty, they are potentially
punished or branded for a crime they did not commit.
2.
Another matter, which is, in itself, much more taxing is that justice must
not only be done but be seen to be done. That means justice to the accused,
the victims and society. As far as I am aware, that requirement has not been
expunged by any legislation or case law and more importantly, nor should it
be. It appears to me that the extension of the fines and the proposed change
in the levels to which the fiscal can raise fines taken together with point 1, cuts
across that entirely. And, more importantly justice is not seen to be done.
However minor an offence may be, the accused has a right to be judged by
his peers or by a member of the judiciary, whether it be a Sheriff, Magistrate
or Justice of the Peace. It is not up to the Prosecutor to dispense justice.
This completely cuts across our well-revered Justice system (not always well
administered, but founded on sound principles). As it is, we have some fiscal
fines, but currently, there is still always the presumption of innocence. This
appears to be being turned on its head.
3.
My concerns can be summarised as follows; the Bill in its current state
moves sentencing to the prosecution to an unacceptable degree and allows
for, what are deemed to be minor offences, to be trivialised ie you can buy
your way out of it at a fixed rate: you do not have to answer to anyone as long
as you pay the fine – which going by current fiscal fines are laughably low.
It greatly saddens me to think that Scots law with its great tradition and which
has its foundations in justice to all and which to my mind was one of the best
systems in the world, when administered properly, is under such threat.
There are three different levels to the legal framework and those are the
legislature, the judiciary and the administrators (police and fiscal or crown
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prosecution service) and when the boundaries get muddied there is a distinct
recipe for disaster.
I would ask the committee to give serious consideration to my comments and
hope you will feel able to make the necessary amendments to the Bill to allow
for Justice to be done in the true sense of the expression.
Shauna L A Reith
28 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Susan Kirkwood
As a Justice of the Peace with over 10 year experience in the court, I am
writing to commend most of the bill to you but to express my concerns on
some aspect of Fiscal fines.
1. Deemed acceptance of conditional offers
While recognising that many people will accept a conditional offer, that
flexibility in the timing of payment is good and that there is provision for
“recall”, the clauses which state that:
(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the conditional offer (even
where no payment is made in respect of the offer);
give me great concern from the point of view of justice. The first time
someone may realise that they have by silence accepted guilt, may be in the
following two years when they appear in court on another matter (or don’t
appear and it is dealt with in their absence) and this “guilt by silence” is taken
into account.
In the interests of justice, it would be preferable that there is an
acknowledgement of guilt and an invitation for those who are unsure to obtain
advice rather than being deemed guilty.
2. Guidelines for Fiscal Fines
I do not believe that there has been any change from the 10 February1999
situation when, in a written answer, Parliament was told that:
“My noble and learned Friend the Lord Advocate, who is responsible
for the prosecution of crime in Scotland, informs me that guidelines
have been issued to procurators fiscal to ensure a consistent approach
to the use of fiscal fines and to encourage them to make more
extensive use of this alternative to prosecution in the district court. The
details of those guidelines form part of prosecution policy and are
confidential.”
(http://www.publications.parliament.uk/pa/cm199899/cmhansrd/vo9902
10/text/90210w16.htm)
However the major extension of the use of Fiscal Fines and Fiscal
compensation orders, is no longer part of a prosecution policy, but a
sentencing policy.
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In the light of the recent High Court judgement (DOUGLAS PURVIS DUNCAN
PRYDE v_ PROCURATOR FISCAL SELKIRK PROCURATOR FISCAL
PEEBLES 30 November 2005 Lord Justice General Lord Kingarth Lord
Osborne) that Sentencing Guidelines used by District Courts should be
consulted on and public, the existing and increased sentencing policy of the
Fiscal Service also should have the same transparency and this should be
included in or permitted in the proposed law.
Susan Kirkwood
28 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Disability Rights Commission
While many of the Bill’s provisions are technical or procedural, we feel it would
be useful to draw the committee’s attention to some of the wider issues the
Bill’s measures touch upon. In particular we would like to place the Bill within
the context of the Disability Equality Duty on Scottish public bodies which
comes into force in December of this year.
The Duty is divided into six parts:
x
x
x
x
x
x

the need to eliminate discrimination
the need to eliminate harassment of disabled people
the need to promote equality of opportunity between disabled and
non-disabled people
the need to take steps to take account of disabled people’s
disabilities, even where that involves treating disabled people more
favourably than other people
the need to promote positive attitudes towards disabled people
the need to encourage participation by disabled persons in public
life.

Public Authorities, including Scottish Ministers will have a specific duty to
prepare and publish a Disability Equality Scheme setting out how they will
meet these duties under the Disability Discrimination Act 2005. This includes
setting out how they will monitor and assess the impact their policies and
procedures will have on eliminating disability discrimination and promoting
disability equality. In essence, the duty requires public authorities to design
out discriminatory practices at the start of any policy planning process.
With this in mind, the committee may wish to seek further details from
Ministers on how some of the Bill’s provisions will contribute toward the six
components of the Duty. In particular, it may be useful to explore further the
impact of the Duty on reform of the system of bail and remand, alternatives to
prosecution and the appointment and training of Justices of the Peace.
In relation to bail and remand reform, the committee should consider how the
impact of future arrangements on disabled defendants is monitored. For
example, will provisions to explain bail provisions in ‘ordinary language’ take
into account the communications needs of, for example, young offenders with
communication impairments, learning difficulties or mental health problems?
Young people with additional learning support needs are proportionately much
more likely to be in trouble with the law: at least 70 per cent of young
offenders in Scotland have problems with basic numeracy and literacy. 1
Similarly, in developing alternatives to prosecution, thought should be given,
1
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Response to Parliamentary Question S2W-8491, 8 June 2004.

in light of the Duty, to developing appropriate and effective means of dealing
with (alleged) offences committed by disabled people.
The appointment and training of Justices of the Peace is the other area where
reference to the Disability Equality Duty could be particularly useful. Disabled
people are significantly under-represented in Scottish Public life.
Consideration should be given to how to encourage more disabled people to
consider serving as JPs, and where current arrangements might act as a
barrier. There may also be opportunities to look at mainstreaming disability
awareness into the training of JPs, which could help them in their work with
both victims and perpetrators.
I hope these points are helpful to the committee in considering the general
principles of the Bill. If you would like any further information, please do not
hesitate to get in touch.
Euan Page
Parliamentary Co-ordinator, Scotland
31 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Sheriff Principal Brian A Lockhart
The only matter which I would wish to raise is in respect of the terms of
section 48(1) of the Bill which reads:
“A sheriff principal has day-to-day responsibility for the efficient
administration of any JP court located in that sheriff principal’s
sheriffdom”.
In my view, the sheriff principal’s responsibility would be more accurately put if
that sub-section were to read:
“A sheriff principal has responsibility for the efficient administration of
the business of any JP court located in that sheriff principal’s
sheriffdom.”
I hope this suggestion is helpful.
Sheriff Principal B A Lockhart
30 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Justice for Children
The Justice for Children child witness reform group is concerned with the
welfare of children in the justice system. Justice for Children was established
in 2001 due to strong lay and professional concern that the interests of
children should be compatible with, and indeed enhanced by, the Scottish
Justice system. Justice for Children works to develop solutions that preserve
the judicial rights of accused persons, and of defenders or pursuers, whilst at
the same time safeguarding and promoting the interests and welfare of
children.
The Justice for Children Child Witness Reform Group comprises some 60
organisations and individuals, including CHILDREN 1ST, ChildLine Scotland,
the Moira Anderson Foundation and the Scottish Child Law Centre.
Part 2 Changes in law relating to criminal proceedings
Measures to speed-up judicial process
Justice for Children welcomes all steps that speed up the handling of cases so
that the delay between reporting the offence and prosecution is minimised. A
delay of a year or more in bringing a case to court can be difficult enough for
an adult witness, but is often intolerable for a child witness – particularly if the
child is giving evidence as the victim of a crime. We find, in the work that
many of our organisations do with children and families, that such delays have
particular impact on child witnesses because they take up a significant and
disproportionate amount of childhood and add hugely to the trauma they
experience. This undermines the quality of the evidence that children are able
to give.
One young person who shared with us her experiences of being a witness,
had been the victim of an offence and gave evidence at a criminal trial. She
waited months for the trial to begin, only to have the initial court date
rescheduled. It took 14 months for the case to be heard. She said:
‘He [the defendant] and the courts put me through hell for 14 months just
waiting and waiting… I had got myself all prepared and then it didn’t happen.
It’s devastating when you think it’s nearly over and then it drags on for a lot
longer. When I was told there was a further delay, I felt I could no longer do it.
If it had happened when they first said it would – I would have felt ten times
better. I could have given better and stronger evidence.’
We therefore believe there must be a culture of urgency in cases involving
children’s evidence and that this is essential to enabling children to give their
best evidence. We recommend that the Committee consider the need for
cases involving child victims to be prioritised, and means of doing this.
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Section 27 – Obstructive witnesses
Justice for Children understands that the section of the Bill dealing with
obstructive witnesses is an attempt to ensure that the court proceedings are
not unnecessarily delayed because witnesses refuse to appear. However, we
are concerned that these punitive measures should not be introduced without
due consideration being given to their appropriateness for, and potential
impact upon, child witnesses.
Justice for Children knows that some children are reluctant to give evidence
for a variety of genuine reasons, including fear of the accused, fear of formal
court proceedings and a negative previous experience of giving evidence in a
courtroom. It is not appropriate for child witnesses to be viewed as
obstructive and to be dealt with in a punitive way. They should not be treated
the same as adults but treated in a way that recognises their status as
children. Instead, there needs to be a response that takes steps to
understand a child’s reluctance and provides the support and information that
they need to overcome their fears.
Therefore, Section 27 and the punitive measures to deal with obstructive
witnesses should only apply to adults (and a similar exception may be
required for adults who are deemed to be vulnerable witnesses).
Section 30 – Evidence on commission
Justice for Children welcomes Section 30 of the Bill that puts appropriate
protections in place that will enable evidence from child and vulnerable adult
witnesses to be taken on commission in sexual offence cases. Evidence on
commission is a special measure under the Vulnerable Witnesses (Scotland)
Act 2004. It is regrettable that there has been delay in implementation of this
special measure because of a legislative gap, but we welcome the early
action that has been taken to ensure that this special measure for vulnerable
witnesses can be offered in all types of cases.
Additional issue that should be included in the Bill
Communication assistance for witnesses
BSL Interpreters are used to ensure that Deaf people can fully understand
and participate in judicial proceedings, whether as the accused or as a
witness. Likewise, translators are also routinely used for people involved in
judicial proceedings where their first language is not English and they need
assistance to fully understand and participate in court proceedings.
The cognitive and language abilities of children are such that they
similarly need special assistance to understand and participate fully in
judicial proceedings.
Children are still developing the ability to fully comprehend and process
language. A child’s vocabulary and understanding of complex phrases and
concepts is not fully developed until later childhood.
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This lack of understanding that arises from the developmental stage of
language ability is compounded by the very complex nature and style of
language that is commonly used in court. Long sentences, complicated
vocabulary and frequent use of the negative, together with leading questions,
questions out of sequence, repetition and questions incorporating disbelief, all
lead to confusion and distress for children.
There has been considerable research around the impact that these legal
styles of questioning have upon children and upon their evidence. For
example, Benedek and Schetky 1 (1986) say that children can change their
stories if they are subject to undue emotional pressure from figures of
authority, and leading questions can mislead a child and put extra stress on
their ability to recall events. Justice for Children are aware that children
sometimes answer incorrectly due to misunderstanding the question, feel that
they are not being believed, and feel that repeated questions mean that they
didn’t get the answer right the first time and so they need to change it. Below
are two examples of the impact of questioning upon child witnesses:
One young person who was a victim of an offence and gave evidence at a
criminal trial described her experiences of being questioned in court: “He
[prosecutor’s lawyer] started asking me questions and then I began to wonder
if he was on my side because of the questions he asked. I didn’t really get a
chance to say what happened. His [defendant’s] lawyer kept calling me a liar
and was sneering at me. They make me feel that it was me on trial, that it was
all my fault; but I was the victim. I couldn’t say what had happened to me; he
kept cutting me off when I was trying to explain something.”

A 14 year old girl broke down on several occasions in court. At one point
she was asked to read out large portions of the statement she had given to
police officers. She was handed the original, hand written by a police
officer, and when she struggled to read parts, it was immediately suggested
by the defence that she had made this up at the time and that was why she
couldn’t read it. No objections were made to any of this. The defence
repeatedly called the girl a liar and was extremely hostile. The girl was
devastated by the experience and said that had she known that she would
be spoken to like that, they would not have made statements to the police.
She was adamant that she would not do so again.

A child’s lack of understanding of questioning in court often means that they
do not give their best evidence and this ultimately hinders justice.
Communication needs should not be a bar to accessing justice.
For this reason, Justice for Children strongly urges the Committee to
recommend to Ministers that a provision to allow intermediaries to be used
1

Benedek and Schetky (1986) ‘The child as a witness’. Hospital and Community Psychiatry
37.
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with child witnesses (and vulnerable adults) be included in this Bill.
summary of how intermediaries work is in the box below.

A

Communication support for child witnesses
Intermediaries are selected for their specialist communication facilitation
skills and experience, and may include speech and language therapists,
psychologists, teachers, health professionals, and social workers.
The presiding officer asks questions to the child via the intermediary – the
intermediary’s role is to relay the question to the child in a way that they
understand. The intermediary cannot embark on his/her own course of
questions, nor may s/he alter the meaning of the question but may
rephrase the question. The Court can challenge the re-phrasing of the
question and the intermediary will have to ask the question again and in a
different way. At all times the court holds the intermediary to account.
The child witness cannot see or hear what takes place in the courtroom.
The intermediary and child witness are at all times visible and heard by the
court and defence. The replies of the child witness are heard directly by
the court and defence - the child’s answers are not relayed via the
intermediary.

Intermediaries are already used extensively in South Africa, and a pilot using
intermediaries in England and Wales is almost complete. The report of this
pilot is expected imminently. The Victims and Witnesses Minister in England
and Wales has said that:
‘Too often in the past people who have difficulty communicating have not
been able to give evidence and as a result wrong doers have not been
brought to justice. Vulnerable witnesses in particular must receive the help
and support they need to feel confident and reassured about giving evidence.
Witness intermediaries can mean the difference between vulnerable
witnesses communicating their best evidence or not communicating at all.’
Justice for Children urges the Committee to take this opportunity to ensure
that children have their communication support needs met by including the
intermediary special measure for vulnerable witnesses within this Bill.
Mhairi Snowden
Policy and Information Officer
31 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from West Lothian Justices Committee
The West Lothian Justices Committee has recently met to discuss the Bill
which makes various detailed changes to the work of the summary courts.
Due to the very short timescale for evidence being submitted it was not
possible to comment in detail on all the proposals. The Justices Committee
were of the view that they largely supported most of the provisions within the
Bill. However, they do have serious concerns in relation to the following
issues: 1.

Policy Area 2 - Changes in the law relating to criminal proceedings: -

The Committee considered that it was not likely that the option to have a trial
in absence in the District Court would be used often. However, they did have
concerns about the conduct of such a trial if a solicitor refused to act. The
Committee noted that in relation to the West Lothian Criminal Justice Project it
has been successful in getting people to Court much quicker and as a result
there has not been the same problem in accused persons not attending court.
The Committee would hope that the lessons learned from this project will
influence changes to criminal procedure nationally.
2.
Policy Area 4 - Extending the range of alternatives to prosecution that
can be offered to an alleged offender and the manner in which those
alternatives can be enforced and disclosed: The Committee is concerned that the extension of the current fiscal fine
arrangements to include fines of up to £500 and almost unlimited
compensation orders mean that in relation to minor criminal offences that
Procurators Fiscal are being given a significant power to decide what does
and what doesn't come into the public domain. The Committee is concerned
that Procurators Fiscal will be making decisions whether or not to offer these
fines when they do not have the full information before them. Justices
regularly defer cases where compensation is a potential disposal to obtain an
accurate figure of the amount of damage caused. Procurators Fiscal do not
have accurate figures either at the time of marking cases or even at the time
these cases are ultimately disposed of in the Court.
It would be unfair for such cases to be disposed of by way of fiscal penalties
without accurate information as to the amount of loss or damage. In some
cases the victim would be disadvantaged and in others the offender. In
addition, when Procurators Fiscal are making their marking decisions they do
not have information regarding the means of the offender. For some
offenders with very limited income one or two fiscal fines and/or compensation
orders registered against them could lead to the fines being unenforceable
apart from the ultimate sanction of an alternative custodial sentence in default.
It is clearly unjust that offenders should spend time in prison in relation to
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unpaid fines just because they do not have the means to pay them. The other
side of the coin is that if it is not possible to enforce the payment of the fines in
any other way the fines could end up being remitted and the offender never
prosecuted for the offence because he is deemed to have accepted the fiscal
fines. The Committee would prefer to see additional community based
disposals being given to the Justice of the Peace courts in order to deal with
offenders who commit a number of minor but nevertheless not trivial offences
within the community.
In relation to Fiscal Work Orders whilst these are generally welcomed by the
Committee it does have concerns as to how much information Procurators
Fiscal will have in relation to the offender before such an order is imposed.
Many offenders in the District Court suffer from addictions and the Committee
considers that it would not be appropriate to impose these orders without
having some background information regarding the offender's personal
circumstances. The Committee believes that these orders should be a
disposal available to the Justice of the Peace court. They believe that as
judges they are in the right place to decide on a person’s suitability having
obtained the necessary background information. We are sure that our
colleagues in Criminal Justice Social Work teams will agree. The Justice
Committee believes that it is crucially important that the person who decides
to impose such an order should have heard all of the facts and not just one
side of the case.
In relation to the changes regarding the take up of fiscal fines the Committee
have grave concerns regarding how these changes would operate in practice.
The Committee is concerned that if there is no attempt made to serve notice
of the fiscal fine on the offender personally that many offenders with chaotic
lifestyles will never receive such offers and will not comply with the provisions
in the Bill to have these fines recalled within the very short time limits
contained therein. The Committee is concerned that the fact that a fine has
been registered against an offender may only come to light at the fine
enforcement stage when it is too late to have the fine recalled or have the
offender prosecuted for the offence.
The Committee believes that solicitors will argue at this stage that to carry out
any of the enforcement measures contained in the Bill would be a breach of
human rights given that the offender has not had an opportunity to opt for a
court hearing. The Committee believes that if would be very difficult for a
Justice of the Peace to order enforcement action when faced with a socially
inadequate offender in such circumstances. The Committee considers that in
these circumstances it would be neither be in the public interest to remit the
fines nor to proceed with enforcement action.
However, the Committee is aware that as part of the West Lothian Criminal
Justice Project fiscal fines are being personally served on offenders at court
following their appearance in relation to an undertaking. The Committee
welcome the increased powers to use undertakings on the street (contained in
Part 2 of the Bill) and hope that Parliament will legislate in relation to this
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proven solution and ensure that all fiscal fines are served personally in order
that the system is seen to be fair to both offenders and victims alike.
In relation to the use of non-court disposals generally the Committee would
like to see the guidelines for the issue of these become public in order that the
system may be more transparent.
3.
Policy Area 5 - Reform in the way in which fines are collected and
enforced:The Committee generally supports these proposals. However, in relation to
the offence created in the new Section 226D(87) the Committee believes that
such an offence should be capable of imprisonment given that the Court
should have the discretion to impose a custodial sentence in relation to an
offender who has attempted to thwart the fine collection system. It would
seem a circuitous process to only be able to fine a person who has committed
such an offence to evade collection of a fine.
4.
Policy Area 7 - Reform of the procedures by which JPs are appointed
and trained: The Committee had grave concerns in relation to these proposals.
Firstly, the Committee understands that a five-year appointment is to be
offered to all Justices under the age of 69 regardless of their previous ability
on the bench and regardless of whether or not they have ever received
training for bench duties. In West Lothian there are currently 12 justices
trained and sitting regularly on the bench. In addition, the number of nonbench serving justices who could potentially be offered a five-year
appointment is 21.
Over the years there have been Justices who have either failed to perform to
an acceptable level or failed to meet an acceptable level of training
attendance and have withdrawn from bench duties voluntarily following a
discussion with the Chairman and the Clerk of Court. Some Justices on the
list have never been trained and have never sat on the bench.
The
Committee understand that what is envisaged is that all these Justices will be
offered five year appointments and, if they accept them, will be placed on the
court rota having completed a three day residential refresher course.
The Committee believe that without any local involvement of a local Justices
Committee to decide who is suitable for bench duties following completion of
an extensive training and observation period that there could be far too many
Justices on the court rota, some of whom would not be performing at an
acceptable standard; and it could take a considerable amount of time before
the performance of these Justices could be addressed through the appraisal
process. This, combined with the other provisions of the Bill, which will
dramatically reduce the number of court sittings, at least in the short term,
could mean that the whole system of lay justice will be undermined before the
new system is allowed to bed in. The Committee hopes that Parliament will
reconsider this issue to ensure that only Justices who are currently properly
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trained and exhibiting performance at an acceptable level are offered five-year
appointments. The Committee fears that if this major issue is not addressed
that a negative affect will be felt across the whole lay justice system which
could lead to current bench serving justices deciding that they are not
prepared to continue as part of the new system.
Another major concern of the Committee is in relation to the arrangements for
training of justices and the role of the clerk. The Committee believes that the
relationship between the Justice and the Legal Advisor is paramount, and that
this is as vital in the delivery of initial and ongoing training as it is in the
provision of legal advice in court. Even prior to its involvement in the
appraisal pilot organised by Fiona MacNeill Associates on behalf of the
District Courts Association, the West Lothian Justices Committee had
identified the need for regular, local, relevant training for bench serving
justices in addition to that provided nationally and in the wider Lothian area.
This takes the form of monthly training sessions and is organised and
delivered by the Legal Advisor who is able to ensure that justices are kept fully
informed of the latest developments in the field of criminal justice and of
decisions of the Appeal Court which impact on the District Court. Justices
must achieve a seventy five per cent attendance at such sessions if they wish
to remain on the rota. In reality most Justices aim to attend all of these
sessions.
There have been obvious and well-defined benefits arising from this system.
Justices are more confident in their role; they are kept abreast of current
judicial practice as far as lay persons can be; they have the opportunity to
exchange views with other Justices in the commission area; can seek advise
in a less formal setting than in court; they are able to practice court
procedures and participate in sentencing exercise on a regular basis; and they
can have a positive interaction with the Legal Advisor, again on a regular
basis. Because of the frequency of the sessions, matters of importance can
be discussed and dealt with quickly and in depth and need not be left to the
mere issue of reams of paper.
In addition, the West Lothian area had in place a form of appraisal before the
current pilot, and new justices had to undergo threshold appraisals to assess
their performance against known criteria, before progressing to take part in a
full range of courts. This was to ensure the competence of justices prior to
their assuming full bench-serving roles. The current proposals to include all
full Justices do not take into account a particular Justice’s ability and
weaknesses and may prove a recipe for disaster. Many of these Justices were
appointed many years ago when the work of the court was very different and
others were never appointed for bench duties.
In the last tranche of appointments in this area out of nine Justices three
decided during the training programme (which took over 18 months) that they
felt unable to sit on the bench and two others were deemed by the Committee
not to be ready to be placed on the rota due to an inability to commit to regular
sitting, observations and training.
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The Committee believes that none of the training carried out in West Lothian
would have been possible without the direct input of the Legal Advisor who
knows the court, knows the Justices and knows the legal complexities of the
work. Training cannot be left to qualified trainers, no matter how competent,
who lack a background in the practice of criminal law and who are not readily
available in a typical geographical area. The Bill is less than specific when it
comes to training and the Committee hopes that these views detailed above
will be considered before the Bill is enacted.
Finally the Committee are also gravely concerned about the arrangements for
the recruitment, duties, training and retention of Legal Advisors. When the
courts are unified very few Legal Advisors will transfer to the Scottish Court
Service, as they are not carrying out a sufficient percentage of District Court
work to require them to transfer under the TUPE Regulations. As a result a
great deal of knowledge and experience will be lost to the lay justice system.
The Committee understands that the Scottish Court Service does not currently
have any plans to address this skills shortage and the Committee are greatly
concerned about this, particularly as it is a fact of life in the legal profession,
both in local government and in private practice, that it is impossible to attract
staff at present with criminal law experience. This is due to a reduction in
legal aid revenues over a considerable number of years, which has meant that
it is not attractive for young solicitors to practice in this field. Local authorities
across the country have experienced difficulties in attracting and retaining
staff, particularly to undertake District Court work.
The Committee understands that the Scottish Court Service are not prepared
to either contract with local authorities or with individuals to undertake court
work on an ad hoc basis even in the short term. This is contrasted with the
use of part time Sheriffs by the same Service. The Committee is greatly
concerned that the lay justice system will be affected by a lack of experienced
legal advisors and note that many of the Legal Advisors who have been
heavily involved with the work of the District Courts Association are now
considering alternative career options due to the uncertainty which has arisen
in relation to the duties which they will be required to carry out when they
transfer to the Scottish Court Service.
It has not been made clear to what extent Legal Advisors will continue to have
involvement in the training of Justices. It has been suggested by Lord
Wheatley to the Judicial Studies Committee that this will no longer be the
case. The Justices Committee believes that this would not be workable and
point to the system south of the border where training is carried out by Senior
Legal Advisors and senior Magistrates who have all been trained as trainers.
This system would appear to be working very well in England and Wales.
However the Scottish Court Service are only prepared to say that the system
south of the border is different from that in Scotland and are not prepared to
discuss the matter further. As a result there is a great deal of negativity and
uncertainty which can only lead to more Legal Advisors deciding to pursue
other career options.
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In addition, the question of job descriptions for Legal Advisors has yet to be
discussed with the DCA. This contrasts with the other parts of the Bill which
have been discussed in detail by the executive with the SCS and the Crown
Office. No discussions have taken place either in relation to the arrangements
for the on going training of Legal Advisors. The DCA have continually sought
such consultation but to date despite continual assurances to the contrary no
such detailed discussions have taken place with the SCS.
Robert Birrell JP
Chairman
West Lothian Justices Committee
4th April 2006


620

Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from COSLA
Introduction
1.
COSLA welcomes the opportunity to submit written evidence on this
Bill to the Justice 1 Committee as there are a number of important issues for
local government in the detail of its provisions.
COSLA’s Position on the Bill
2.
COSLA is supportive of the broad direction of the Bill and accepts the
phased transfer of the courts to the Scottish Court Service from local
authorities. In addition, we are committed to working with the Scottish Court
Service (SCS) to ensure that the merger process proceeds with the minimum
of disruption to council employees and local government more widely. COSLA
supports the transition process through its representation on the Scottish
Executive Steering Group for District Courts and Lay Justices.
Key Issues for COSLA
3.
The key issues for local government in the detail of the Bill are set out
as follows:x
x
x

Financial Costs (Administrative Costs and the Transfer of Assets)
Personnel Issues
Justices of the Peace (JPs)

Financial Costs (Administrative Costs and the Transfer of Assets)
4.
Key issues for COSLA relating to the provisions of the Bill are the
appropriate amount of funding to be transferred from local authorities to the
Scottish Court Service and the principles under which such a transfer will be
made. COSLA is of the view that, for reasons of transparency and
consistency, the financial transfer from councils to the Scottish Court Service
should be based on agreed and accurate Grant Aided Expenditure (GAE)
data rather than on higher estimates proposed by the Scottish Executive. We
are pleased to report that we have now received confirmation as a result of
COSLA lobbying, that the Ministers have agreed that the financial transfer will
be based on GAE.
5.
Furthermore, COSLA’s view is that asset transfers from local
authorities to SCS will need to take into account a range of local complexities
– for example, where district courts are located within council buildings that
provide accommodation to other council services or where there is
outstanding loan debt on the property. COSLA considers that there should be
no detriment to local government resulting from those clauses in the Bill that
enable Scottish Ministers to take ownership of district court buildings (together
with ancillary buildings necessary for the purposes of the court), where they
consider this appropriate. Nor should there be any possibility of detriment by
entitling Ministers to take ownership of a part of parts of a larger property
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currently used for district court business, along with the necessary ancillary
rights of use.
6.
COSLA also seeks re-assurances that changes to Safety Camera
Partnership funding, such as those developing in England, will not be linked to
fine transfers proposed in this Bill, to the detriment of Scottish councils.
Personnel Issues
7.
As outlined above, staff transfer may not be straightforward, given the
number of staff who work less than 100% of their time in relation to District
Courts.
8.
Accordingly, COSLA’s view is that it is imperative a range of issues are
satisfactorily resolved before court unification can proceed. These issues
include:




identification of staff who will be affected, their gender profile, grades,
where they are located and employed;
TUPE issues of pay and conditions, pensions, and protected lifetime
salaries; and,
how transfer will be co-ordinated and how it will articulate with job
evaluation schemes which councils are undertaking.

Justices of the Peace (JPs)
9.
Under the Bill’s provisions, JPs will be able to sit in more than one local
authority area. As a result, there may be cross-border issues in various parts
of the country such as South Lanarkshire, East Dunbartonshire and East
Ayrshire. Therefore, we seek for this issue to be addressed within the Bill in
order that these arrangements are clearly clarified at a local level. In addition,
we seek clarification within the content of the Bill to indicate how existing JPs
with signing powers will be re-titled to avoid confusion with JPs acting in a
judicial capacity.
We also suggest that guidance and a communications
strategy is developed jointly by the Scottish Executive, in consultation with
COSLA, clarifying and publicising the remit and duties of all those with signing
powers.
Other Issues
10.
Bail and Remand: COSLA welcomes the increased discretion which
the Bill accords the court in relation to the circumstances in which a new
social enquiry report must be obtained when a recent report is already
available or when a report is clearly not required.
11.
Alternative Approaches: COSLA welcomes the acknowledgement that
local authorities are key partners in the reduction of anti-social behaviour,
playing a vital role in reducing re-offending. In this respect, and given the
Bill’s focus on restoring public confidence in and awareness of the criminal
justice system, there are opportunities to make overt and effective links
between the new JP Courts and JPACs and community planning and, more
particularly, community safety partnerships across Scotland. It is suggested
that such links might prove all the more necessary when local authorities no
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longer have responsibility for the recruitment and training of justices of the
peace.
12.
There are also opportunities to ensure strong links with the wider
community planning and community safety mechanisms facilitated by local
authorities through the proposed work orders, which will require alleged
offenders to carry out a period of unpaid work in the community. There will be
opportunities for local authorities to support communities to develop suitable
programmes of community work, should necessary resources be made
available to criminal justice social work services beyond the proposed pilots.
13.
Above all, COSLA stresses that existing mechanisms, partnerships and
processes should be adopted wherever possible in delivering alternative
approaches and in working with local authorities.
14.
In scrutinising the Criminal Proceedings etc (Reform) Bill at Stage 2 we
ask that Justice 1 Committee members take full account of COSLA’s position
and our key issues of concern, to ensure the proposed legislation is fair and
equitable to councils and their employees.
Mike Callaghan
Policy Officer
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Robert Nisbet
We refer to policy area 7 (part 4, Sections 54 – 64).
Stipendiary Magistrates
1.

The Background

1.1 Since at least the late nineteenth century, there have been Stipendiary
Magistrates in the City of Glasgow. This has never been a minor judicial
office but a part, albeit isolated, of the Scottish Judiciary.
1.2 The post is a judicial appointment and as such has always been ad vitam
aut culpam like all other judicial appointments such as Sheriffs and High Court
Judges. Tenure is for life or misdemeanour. As such, the post holders are full
time professionals and legally qualified. Consequently it is a career long
appointment.
2.

Current Position

2.1 The four present Stipendiary Magistrates in Glasgow process a
considerable percentage of the whole summary criminal business in Scotland.
If the Stipendiary Magistrates cease to exist they will require to be replaced by
at least four Sheriffs who command a salary double that of Stipendiaries.
2.2 The use of Stipendiaries in Glasgow has greatly increased the workflow of
summary criminal justice in Glasgow, with a substantial financial saving to the
Executive.
3.

The Bill’s Proposals

3.1 In terms of 61(7), an appointment of a Stipendiary Magistrate is to be for a
term of five years.
3.2 Firstly, no person of any reasonable calibre will sacrifice career prospects
and relinquish all previous employment or business for short-term tenure at
the whim of a Sheriff Principal.
3.3 Secondly, if these appointments are not career long, the independence of
the office will be compromised. A Stipendiary who has to rely on appointment
being renewed, cannot be truly independent.
3.4 Thirdly, if not re-appointed, the experience and knowledge built up over
five years would be wasted.
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3.5 Fourthly, Article 6 of the European Convention of Human Rights lays down
that persons should be tried by an independent tribunal …. established by
law. This Bill proposes that present post holders will lose their current
appointment and on the next day be reduced to a short–term status. If this
were passed into law what then would inhibit a future administration from
reducing the term even further. This would appear entirely incompatible with
Article 6.
3.6 On another level, the proposals appear to equate the proposed post
holders with part-time Sheriffs or, alternatively, as a mere appendage to lay
justice. Until now, Stipendiary Magistrates have been ex officio JPs only. As
Justices of the Peace are not, legally qualified, the two posts are utterly
incomparable.
3.7 Lastly, these proposals are in subtle contrast to the position in England
and Wales, where relatively recently, the Stipendiary Magistrates were
renamed District Judges (Magistrate Courts) and given a fuller and more
significant national role in the hierarchy of the Judiciary.
Consequently, it is our considered opinion that the post should remain a full
time permanent appointment and given its proper place in the Scottish Judicial
hierarchy. This would include prospects of promotion, to continue to attract
high quality candidates from the ranks of solicitors and advocates.
In view of the above, we would request that the Committee do not
proceed with this flawed aspect of the Bill as it is presently drafted.
JBC Nisbet, LL.B., N.P., J.P.
Solicitor
Stipendiary Magistrate
City of Glasgow District Court.
5 April 2006
and
for and on behalf of
Robin Christie
Robert Hamilton
Josephine Maclean
Stipendiary Magistrates.
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Glasgow Bar Association
Glasgow Bar Association always welcomes procedures and legislation that
improves the Criminal Justice System. The Association believes that the
Criminal Justice System must be fair to all and comply with Human Rights
legislation. Such changes to the system cannot be to the detriment of any
user of the system. Such changes must at all times result in fairness. Any
legislation that is unfair or uncertain can, will and should result in challenges
under the Human Rights Legislation and more Appeals to the High Court of
Justiciary. This will obviously have extra costs implications for COPFS, Legal
Aid budget, Scottish Courts Administration etc.
Whilst some of the Bill will be of benefit to the Criminal Justice system, we see
a number of areas of difficulty. In the first instance the test that should be
applied by judges in dealing with applications to the Court in the Criminal
Justice System should always be on the basis of what is in the interests of
justice. That test is applied, for some of the proposed legislation, but for other
parts, a new test of what is expedient is introduced. Whilst expediency may be
a consideration, it should not be the test. It is our view, that all applications
must be dealt with on the interests of justice, thus ensuring fairness to all.
There are also concerns regarding the increased sentencing powers. With the
Sentencing Commission proposing that prisoners should serve the full
custodial period this would mean that JP courts would have the equivalent
sentencing powers of 12 months imprisonment under the new system. In
effect the District Court would deal with knife crime, housebreaking and other
matters that are currently prosecuted on Indictment. Clearly, there would have
to be a restructuring of legal aid for the JP courts, due to more serious crime
being prosecuted there. It is presumed that this proposal is cost driven but it
sits uncomfortably with the arguments being put forward in England about the
right to trial by jury. Whilst our system has not included that right for minor
offences for centuries, it should not be the case that people charged with
serious offences do not have the right to be tried by a jury of their peers. It is
important that the public are involved in the justice system and justice is both
done and seen to be done. Although it is more costly to prosecute cases
before a jury it is the price of justice. To put serious offences to a lower court
will simply undermine public confidence in the justice system. It is our view,
that the public at large do not want cases of great importance, to their lives
and future, to be prosecuted in a manner, which gives the impression of
bargain basement justice. Serious crime deserves to be treated seriously and
the justice system deserves to be properly funded.
There are large sections of the Bill which will improve the administration of
justice. We have therefore reserved our comments on the parts of the Bill
where we foresee difficulties, which are as follows:
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SECTION 1: DETERMINATION OF QUESTIONS OF BAIL
In relation to the new Section 23B, subsection 3, we foresee that there will be
a substantial increase in the number of bail appeals that will result from
decisions made under this Section. We foresee problems where the Court
has been advised that the Crown does not oppose the granting of bail, and
the Court in the exercising of its discretion in determining the question of bail,
refuses bail. This inevitably will result in an appeal against the Sheriff’s
decision. We see that such a decision made by a Court will almost guarantee
an appeal to the High Court. This will increase costs and obviously there will
be an increase in the number of cases calling in the High Court.
The Court should not refuse a bail application where the Crown does not
oppose such an application. This clearly is contrary to the case of M.A.R. v
Dyer 2005, where the High Court was clear in its decision, that if bail is not
opposed, then Judges, must not go against that decision. This case reiterated
the position stated in Spiers v Maxwell 1989. A Sheriff, in making such a
decision, would be doing so in the absence of all information relating to the
circumstances of the case, that are available to the Crown at the time they
took their decision not to oppose the application for bail. For example, the
Crown may be unable to fulfil the timetable for a custody diet. They may not
have enough evidence to fully commit an accused. The accused may be a
police informer. There are any number of reasons that the Crown would not
wish someone remanded in custody and these would not be known to the
Sheriff. There is no recognisable benefit in remanding people in custody that
the Crown does not think should be there.
Subsection 23B(4)
We have concerns about the use of the word “may”. This would suggest that
the Court could in every case decide the question of an accused’s right to bail
without hearing from either the Crown or the defence. The denial of an
accused’s liberty must not be decided by a Judge without the Judge being
given sufficient information to make that decision. It is fundamentally wrong to
suggest that a Judge can decide to only to hear from the Crown and refuse to
hear defence submission before deciding bail, but this is the effect of the
proposed section 23B(4).
Subsection 23B(5)
We have concerns over the wording of this Subsection. This Section would
give the Crown the right to refuse to provide information to the Court which
may favour the accused and which may, if given to the Court, allow the Court
to find that bail is appropriate for the accused. This is clearly in conflict with
the Crown’s duty of disclosure The Crown must be required to disclose
information to the Court whether that assists the defence or not.
Section 23C
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This section is basically restating the law as it presently stands and was set
out in Smith v M 1982 JC 67. It is unclear why Parliamentary time is taken up
legislating on something that is already the law.
Section 23D
It should be borne in mind that often on indictment there may be minor
charges. Sometimes an accused only faces a minor charge but is on
indictment along with others who are charged with more serious charges. It
would be unfortunate, where someone is convicted of a minor assault would
have a presumption against bail, if, years later he was similarly charged. We
would propose that the restriction should be for an aggravated crime of
violence such as assault to severe injury or permanent disfigurement or some
similar aggravation. Another suggestion may be, that the presumption only
applies if the sentence imposed was custodial and of such a length as
prescribed by the Statute.
SECTION 2
Subsection 2(c)
In relation to the new Section 25 2B and 2C we are of the opinion that this is
grossly excessive. The purpose of a Domicile of Citation is only to allow for
documents to be served on the accused and for the Court to be satisfied that,
for the purposes of proceedings, documents have been properly served on
the accused. To date, there has been no requirement on an accused to
amend the domicile of citation and it has not been an offence to fail to amend
the domicile of citation. A bail address is only for the purpose of ensuring that
any documents can be served on him. In view of the recent changes whereby
Indictments etc. are now served on the solicitor for the accused, there is in
fact less necessity for having a Domicile of Citation. In view of the nature of a
large number of accused persons, particularly in Glasgow, who reside in
hostel accommodation, or who are homeless, changes of address are
commonplace. The nature of hostel accommodation, in itself, results in
accused changing from one homeless persons’ unit to another. The only
effect that these Sections will have will be to increase the number of
prosecutions; the number of prosecutions increasing will mean an increase in
costs including prosecution and Legal Aid costs. Given available sentences
Legal Aid will have to be restored for accused facing charges of this gravity,
as these cannot be subsumed in the substantive fixed fee. We do not see any
significant benefit to the Criminal Justice System by bringing in such
Draconian measures.
Another criticism of this Section is that in the event of an accused being
charged, at a later date with another offence, the new Section 23C (2)(d) will
be used more often. This then is more likely to result in more bail applications
being opposed by the Crown, due to previous breaches of bail. If more bail
applications are opposed and refused, then there are likely to be more bail
appeals being marked. In addition there will be an increase in a prison
population which is already substantially higher in proportion to most other
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civilised societies. If more bail appeals being marked, then there are
increased costs. If more people are remanded in custody as a result of their
changing address, then the remand population in Scotland is going to
increase substantially, with a resulting increase in costs.
SECTION 4
Subsection 2
In relation to this Section we consider that this will lead to less efficiency and
delays in bail appeals being disposed of. It will increase the workload of
Sheriffs and High Court judges in both preparation of reports and perusal of
them. The decision in Vehbi Selcuk v Turkey 2006, application number
00021768/02 requires a judge to state his reasons for refusing bail but, there
is no requirement, for that to be in writing. It is our view that the present bail
appeal system works perfectly well. Bail appeals are disposed of within a
matter of days and are decided on the basis that the Crown and defence are
heard on whether the information supplied, the Sheriff erred in the exercise of
his, or her, discretion. Under the new proposals there may be dispute over
material in the report, whereas, at present, the information is presented to a
High Court Judge who will give whatever weight they consider appropriate to
the matters raised before them. It is unlikely a Sheriff’s report will be available
within 24 hours, in particular, if it is a case from a busy Glasgow Custody
Court, which frequently has over 130 people appearing on a Monday. It is
possible, that there will be continuations of the appeal hearing, to seek
clarification of matters from the Judge at first instance, if the Judge’s report is
challenged. There will be require to be a right of challenge, in situations
where there has been a misunderstanding, for example, or the Judge at first
instance has omitted to include a relevant factor in the report to the High
Court. If such a challenge is made, then it is likely that the Court will require
to seek clarification of the Judge’s report. Obvious consequences are that
there could be an additional number of hearings in the High Court involving
additional appearances by Counsel, Advocate Deputes and the use of
Judges’ time together with an accused person being kept in custody longer
than he might otherwise have been, resulting in increased costs to the Court,
Crown, Prison Service and Legal Aid bill.
SECTION 6
Subsection 2B
The Association believes that this Section gives the Police far too much
power, and such power is lacking in challenge or review. The Police under
this Section are effectively being given the power of a Judge to impose special
conditions of bail. There is no right of challenge or review of this decision.
The imposition of an impossible or a grossly unfair condition, on an accused,
that is to be liberated, is not acceptable. If, for example, a Police Officer,
imposed a curfew, on an accused, that he was unable to leave his house
between the hours of 9pm and 8am and the person being liberated worked
night shift, this would be grossly unfair and, more importantly and significantly,


629

unchallengeable. This Section leaves it open to an abuse of power or simply
abuse. This Section should not be allowed to stand without amendment.
The police should be allowed to liberate an accused person on an
undertaking, as they have done before, but should not be allowed to impose
additional conditions except as we have explained below. We do not see why
the police cannot liberate an accused person to appear in Court the next day.
This happens, when, for example, a co-accused is being kept in custody due
to his record or breach of bail. The release on an undertaking for the next
available Court date would resolve this issue. The only exception may be in
cases, where there is an allegation of domestic abuse. In cases of this nature,
it may be of benefit to allow an undertaking on the basis that the accused
does not return to the locus, approach or contact the complainer. However, it
is important to recognise, that the Court must determine the interference with
the liberty of an accused person and any infringement with liberty must be
able to be challenged. Therefore, it should only be in exceptional cases, that
the police are allowed to interfere with that right.
SECTION 6
Subsection 2(c)
The increase in the maximum sentence from three months to twelve months
in our view is excessive. Whilst someone who fails to appear at Court has to
be punished, the amount of convenience and cost wasted has to be balanced.
A person who fails to appear at a trial diet where witnesses have been cited
and who have attended has caused considerable more inconvenience and
caused more cost to be incurred than an accused person who fails to appear
at an intermediate diet or pleading diet. An increase in the penalty to a period
of twelve months imprisonment will only, in our opinion, see an increase in the
prison population, with the resulting increase in cost, without any significant
benefit to the Criminal Justice System. We also envisage that an accused
person who is aware that the penalty that can be imposed on him is twelve
months, when it was previously three months, is more likely to consider
pleading not guilty in the hope that there is some resolution to the cases
before the Court, that results in him not being convicted of the failing to
appear charge.
Section 11
It is not acceptable to remove protections to our liberty without any real
thought. Removing the liberty of our citizens should be a last resort and not
something to be treated lightly. There is no good reason to remove the
restricted reasons of keeping people in custody longer than the statutory
maximum. At present, the reasons for extending the period are due to the
illness of an accused or judge, absence or illness of a witness or any other
cause, which is not attributable to any fault on the part of the prosecutor. It is
now being put forward that the Prosecutor can be negligent in failing to
prepare for trial but that would be reason enough to adjourn and keep the
accused in custody. It is a charter for inefficiency. An accused person may
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end up being remanded, for trial, for a period longer than the maximum
sentence of imprisonment if they were convicted. An accused should only
have his statutory rights varied if there are exceptional reasons to do so and
the current framework is fair and works well. The proposed legislation is unfair
to the accused and does not properly pay due regard to the right to liberty.
Section 12
As a general rule if the accused has offended between the offence and the
date of conviction if it has any bearing on his circumstances it will be disclosed
to the Court. For example if the accused is in custody the court will be aware
of that fact and his earliest release date will be disclosed. Likewise, if he is on
probation or any similar order that will be disclosed to the court. There is little
point in putting more pressure on the COPFS to provide information to the
Court when they struggle to efficiently manage their current workload.
Section 13
The Crown have always had the power to put any accumulation of charges
together on one complaint. The defence has always had the right to apply for
a separation of charges if they feel the accumulation will lead to a material risk
of real prejudice to the accused. As explained earlier and with this information
in mind it is submitted that the appropriate test for the Sheriff is to consider
whether it is in the interests of justice for the charges to be tried together and
one consideration in making that decision is whether it is expedient to do so.
Section 14
Proceedings in Absence of Accused.
No solicitor can ever conduct a trial without instructions. Final and detailed
instructions can only be taken once the accused is aware of the full weight of
evidence against him. Disclosure by the Crown often occurs between the
Intermediate diet and the trial diet. The quality of the disclosed information is
often of a very poor quality and further investigation is needed. If that
information is not available to the accused he cannot give instructions.
Solicitors will refuse to take part in such a trial if they have not received, full
and proper instructions.
A trial, taking place where the Accused is not aware of the evidence, against
him or her, and not in a position to instruct a solicitor during such trial must be
regarded as unfair and will be subject to challenge.
Inevitable consequences, of such a procedure, are increases in challenges to
the prosecution under Human Rights Legislation, a large increase in fresh
evidence appeals being sought, with the inevitable increases in costs to all
agencies. It should be borne in mind that accused persons and witnesses
often do not attend for good reason, such as illness and in particular on the
first calling for trial there should be a presumption that the witness or accused
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have not attended for good reason and a trial should not proceed in the
absence of the accused at the first diet of trial and likewise unless there is
information to the contrary a warrant should not be granted for a witness (see
section 16).
SECTION 15
We see this as failing to allow the sentencing judge to use his discretion. The
sentencing judge should never have discretion removed.
This will simply increase the prison population further with the inevitable rise in
cost.
Section 16
The failure to attend by a witness has already been dealt with above. In
respect of appeals for witnesses under section 156A (1) there is no provision
for Legal Aid and clearly this needs to be addressed as a witness, in custody,
will require representation at any appeal.
SECTION 19
This is an unnecessary section. Summary procedure should be dealt with
summarily. We see that this section will simply cause delays in the system
and prolong cases. The increase in work needed to be carried out by both the
defence and the Crown will simply increase costs to both the defence and
Crown with no benefit to the Court. It will lead to numerous intermediate diets,
as the defence will not be in a position to proceed to a trial diet until in receipt
of all information relating to the Crown and defence cases. In addition the
Crown have wide-ranging powers of amendment of the complaint throughout
the trial. If for example the Crown has charged an assault by punching and in
the course of the trial the Crown amends to pushing, the Special Defence may
come into operation midway through the trial, but it would not have been
intimated as self-defence would not be appropriate in terms of the originally
libelled complaint. The present system works well and there are no identifiable
reasons for changing it.
Section 22
This is another example of the test being one of expediency and not the
interests of justice test. It is also important to provide the accused or his
representatives an opportunity to be heard in any such applications. In respect
of the section dealing with time limits for transferred cases it is unfair to
disregard the procedural history of the case and any fault on the part of the
prosecutor in bringing the original complaint to trial. That is a consideration
that should be taken into account at the point of the application to transfer and
is another reason to ensure the accused has a right to be heard when the
crown make an application to transfer a case.
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Section 31
It is agreed that an application for recovery of documents can be made in the
lower courts. It is not understood why no application can be made in solemn
proceedings until after service of the indictment. It would normally be thought
that the earlier the defence are prepared the better and to restrict access to
making an application for recovery of documents until a few weeks before trial
will inevitably lead to trials being adjourned as the defence will have to apply
for a hearing, wait for one to be assigned and thereafter take steps to
physically recover the documents. If the application can be made any time
after appearance on Petition the defence can be prepared at an early stage.
Section 32
The power of the court to excuse procedural irregularities should be for
exceptional cases only and not to allow inefficiency, to become acceptable,
failure to comply with statutory time limits and the rules of court become the
norm.
SECTIONS 39-41
FIXED PENALTY, COMPENSATION OFFERS ETC
These sections will cause this Association to reconsider the present advice
given to clients and may result in an increase in cases ending up in Court. Our
members will generally advise a client who has received a fixed penalty that it
may be in his interest to pay the offer. This advice is based on the offer not
being regarded as a conviction and not being referred to in Court. A number of
fixed penalties are accepted even when the Accused does not accept guilt. If
the acceptance of a fixed penalty is to be recorded against an accused and
referred to in subsequent proceedings, the accused will require to be advised
of this by his solicitor. An accused who is denying involvement will be more
likely to refuse to accept the offer.
We have concern where a compensation offer is deemed to be accepted but
is then not paid, on the effect of a possible award of Criminal Injuries
Compensation. If a victim of a crime of violence would have been entitled to
e.g. the minimum award of compensation will he still be entitled to such an
award where the award of a Compensation Offer has been made? If the
Criminal Injury Award is reduced due to the award of the Compensation Offer
and the Offer is not paid, the victim will lose out. This is not fair to the victim. It
has to also be taken into account that an offender’s personal circumstances
may change in the course of an order and more flexibility need to be available
for varying instalments.
Work orders are of concern to the Association. As a general
service is seen as a direct alternative to custody. It is only
judge would impose a period of custody that community
considered. It is unclear but presumably the same criteria
orders. If so, presumably first offenders carrying knives

rule community
cases where a
service will be
exists for work
or committing
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housebreaking will become crimes to be diverted from prosecution.
Alternatively it would seem unfair if crimes at a lower tariff were to receive a
disposal analogous to a more serious crime. Additionally it seems unfair to be
prosecuted for a crime that would have been diverted from prosecution but for
a disability or ill health meaning that the offender cannot perform a work order.
We are of the view that the level of cases diverted from prosecution should be
at the level of financial penalty and that more serious crime should be brought
before the court.

SECTION 43
Seizure of Vehicles.
We see further challenges and appeals relating to this section. The use of a
vehicles being immobilised or impounded will be unfair and open to challenge
if the vehicle is e.g. “family car.”
There will be challenges under the Human Rights legislation relating to the
seizure of vehicles due to the probable breach of Article 8 of the Convention.
Legal Aid will be required to be made available to allow the challenges that
will follow under the new section 226H.
Section 61
If the Executive want to attract Stipendiary Magistrates, with talent and ability,
it should be borne in mind, that few practising solicitors will give up their
practice to take an appointment where they may not be reappointed after 5
years and, will then, have no practice to return to.
Section 65
The appointment of an Inspector for COPFS is generally regarded as a
positive step but it is felt that for the position to be seen as independent the
appointment should be made by the Executive and not the Lord Advocate,
possibly through the Judicial Appointments Board. On that basis the
appointment and operation will be seen to be independent.
The Glasgow Bar Association are happy to provide more detailed comment on
any aspects of the Bill, whether it is in connection with the proposals we
consider beneficial or those with which we consider will result in difficulties.
Glasgow Bar Association
6 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Dumfries and Galloway Justices Committee
1.
Five Year Reappointments for Justices
This paramount issue relates to a Next Steps undertaking - to retain lay justice
but restrict tenure to periods of 5 years. Comparison was made in that
document to Part Time Sheriffs. That comparison is unhelpful and security of
tenure should equate with Sheriffs.
Justices are aware, and greatly appreciate, that the Bail Judicial Appointments
Etc (Scotland) Act 2000 created security of tenure for Justices which they had
never been granted before. Part of this appreciation must be to oppose any
proposal which would weaken this security.
Five year terms and the provisions relating to non reappointment on the
recommendation of the Sheriff Principal must be seen as a serious attack on
the independence of the judiciary. It would provide a simple method of
withdrawing judicial authority without the need of scrutiny by the independent
tribunal.
2.
2.1

Setting up of JP Courts
Welcome:x
x

x

x

Assumption that here will be at least one court for each Sheriff
Court District (Clause 46 (4))
Suitability of place – must take into account minimising expense
and inconvenience to persons involved (Clause 47(7)):similar to
present responsibility of local authority when determining the
locations and time of a district court.
Need to consult before disestablishing a JP court – whether at
unification or later (Clauses 51(3) and 46(7)) this consultation
should be wider than the local authority or Sheriff Principal
respectively, but should include such persons as appear to have an
interest in the proposed disestablishment (as set out in the present
legislation)
Provisions requiring reimbursement of local authority’s expenses for
heating, lighting etc where part of authority building used for JP
court (Clause 47(4)) as this recognises continuation of court
locations within multipurpose facility as presently used by district
courts such as Town Halls and Council Chambers.

2.2
The issue of single or multiple benches is not seen as of fundamental
importance (Clause 50(2)). The argument of cost does not bear scrutiny
when numbers are considered, and indeed, the experience of Magistrates in
England and Wales is taken into account. The present legislative provision of
stipendiary magistrate or by one or more Justices is perfectly fit for purpose.
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3.
Appointments of JPs
3.1
The Committee’s concerns about 5 year appointments has been noted.
If, despite representation, this proposal is enacted, the Committee was at
least comforted by the clause that reappointment would be possible if the
person up to 68 years of age (Clause 57(2)). Previous discussion with the
Scottish Executive had suggested that the exception from reappointment
would apply to any person 66 years of age or over.
3.2
Underlining what is stated in the covering letter there should not be 2
methods of removing a Justice; by non reappointment following Sheriff
Principal’s recommendation or following determination by an independent
tribunal.
3.2.1 It is considered significant that the grounds for a Sheriff Principal’s
recommendation for non reappointment and the grounds for removal are
similar:-

x
x

Inadequate performance of duties
Failing to undertake judicial or signing duties, appraisal or training.

However the tribunal grounds also include an updating of the wording
contained in the 2000 Act – it would now require to determine that the Justice
was unfit for office, or unfit for performing judicial functions by reasons of
inability, neglect of duty or misbehaviour.
3.2.2 If consideration is to be given to removal of a Justice there should be
the opportunity to make representations to an independent tribunal and not
merely have to wait meekly for the end of the 5 year commission.
3.2.3 The proposal that the Sheriff Principal chairing a tribunal should not be
the local Sheriff Principal (Clause 58(4)) – contrast the present enactment
(2000 Act) is to be welcomed to ensure independence.
3.2.4 If the Scottish Parliament deem it appropriate to require 5 year
appointments and to provide that re-appointment might be refused following
the Sheriff Principal’s recommendation, there should also be an appeals
process against that decision not to re-appoint.
4.
Appraisal and Training
Dumfries and Galloway have for some time seen appraisal as a positive
constructive method of a continuing development for Justices in carrying out
their judicial authority. They would therefore look forward to a national
framework for appraisal and training, provided locally. They would also
welcome use of Judicial Studies Committee materials – a rich resource which
till now has been available to them.
5.
Clerk of Court
It is encouraging that the draft legislation recognises that Justices’ clerks must
be legally qualified (Clause 50(4)). This shows some appreciation of the
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special role of legal advisors/assessors as recognised in Clark v Kelly.
However the wide provision that the clerk is to act as legal advisor to the
Court and to undertake “such other functions as the Scottish Ministers may
confer” raises uncertainty. The Justices considered that clerks should be
centrally involved with local training provision and also to have some input into
appraisal.
6.
Other Proposals
6.1
The Justices Committee are still not convinced that extension of Fiscal
Fines and the introduction of compensation offers (Clause 39) and work
orders (Clause 40) are appropriate or indeed necessary. Although the
principle of Fiscal conditional offers is established it should still be considered
an alternative to prosecution, and prosecution should not be relegated as
exceptional an alternative to a fixed penalty, compensation offer or work
order. The extension of these alternatives to prosecution may or may not be
easier to administer than criminal proceedings but definitely fail to fulfil justice
being seen to be done. It is also of concern that the legislators propose to
empower a member of the executive to impose a compensation offer for
£5000 whereas the Justices Court would only have the power to impose a
compensation order of up to half of that amount.
6.2
Although there is a need for a disposal such as work order, this must
be considered a judicial rather than an executive function, and therefore
restricted to judicial authority.
6.3
The proposal that failure to respond to a fixed penalty should allow the
penalty to be increased (or euphemistically to lose entitlement to discount) is
unfair. The present system provides for report back to the Procurator Fiscal if
a fixed penalty is not paid, with a view to prosecution. Registration of the fine
as 1½ times the original discounted penalty, will cause hardship to the
vulnerable and unsophisticated.
6.3.1 The procedure outlined for challenge of a fixed penalty or
compensation offer (Clause 39) is too restricted both in time and substance:x
x
x

A hearing would have to be sought within 28 days of the issue of the
fixed penalty
Otherwise the fine defaulter would require to show that the fixed
penalty was never received
Time limit – up to 7 days after expiry of the fixed penalty (how would
this be known if the penalty had not been received?) or within 7 days of
the chase up notice stating that enforcement procedures were to be
commenced (if problems with address or receiving mail how will this
time limit be feasible?).

6.4
The extension of trials in absence (Clause 14) is unfair and will lead to
an increase of appeals where failure to appear was not wilful.
6.5
Fine Enforcement Officers – if to be introduced at all, should be by
pilot: the possibility of seizing and selling a vehicle not relevant to the offence
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might in many cases be disproportionate or oppressive. This power, if
enacted, should along with the other alternatives such as deductions from
benefits and civil diligence require judicial scrutiny.
6.6
The proposals to strengthen bail (Part 1 Clauses 1-5) appear
constructive especially:x
x
x
x

Increased awareness that bail would not be automatic
Need to state reasons for granting or refusing bail
The proposed additional condition not to cause alarm distress to
witnesses
Overturning present law, the clause “the attitude of the prosecutor
towards a question of bail does not restrict the courts’ exercise of its
discretion in determining the question.”

6.7
It is understood that many of the proposals implement the Scottish
Ministers’ Action Plan on Bail and Remand which was issued in September
2005.
7.
Previous Convictions
The proposal to allow conviction between date of offence and date of
conviction on the present offence to be considered would be of advantage.
8.
Special Defences
Although perhaps formalising present professional courtesy the requirement
for the defence to intimate a notice of any special defence, not just alibi, would
be a constructive tightening up of procedures (Clause 19)
9.
Flexibility
9.1
Flexibility between Sheriffdoms allowing cases from one to be called in
another (Clause 22) could avoid the occasion where there are several
outstanding warrants against an accused and on his being taken into custody
there requires to be a tour of Sheriffdoms to enforce the warrants. However,
the Committee suggested that advances in IT would be needed to extend the
use to non custody cases.
9.2
The proposal to allow a Procurator Fiscal to seek to call custodies in a
neighbouring Sheriffdom due to numbers could be of advantage.
9.3
Although the proposal to allow a sentencing JP Court case to call in the
Sheriff Court seems practicable and sensible there should be an exception
where the Justices have actually heard the trial rather than where there has
been a plea of guilty. Consideration should also be given to reciprocity where
a JP Court was made aware of a case for the same accused which had been
deferred by a Sheriff.
10.
Social Enquiry Reports
The proposal to amend Section 203 of the 1995 Act is ill thought out. It would
allow a SER up to 3 months old be considered. The section requires the
circumstances of the present offence to be covered within the report. This is
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vastly sensible. Section 203 is not merely a procedural step. Indeed the
proposed clause goes on to state that a SER would not be required if it was
unlikely to be of material assistance due to the likely method of dealing with
the case. As a SER is to assist the judge when sentencing, this proposal
would weaken the law and protection for the accused. For avoidance of doubt
Section 203 should apply to the JP Courts (District Courts are presently
exempt).
A Haswell
Clerk of Court
6 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from City of Edinburgh Justices of the Peace
Committee
Part 1 – Bail
The Committee welcomes the proposed changes.
Part 2 - Proceedings
Section 9 – Procedure at first calling
The Committee welcomes the proposal to allow the clerk of court to perform
the functions of the court in the circumstances specified in the Bill without the
need for the justice to sit in court. This will enhance the efficiency of the court.
Section 10 - Intimation of diets
Court time is frequently wasted because of the failure of the accused to
appear at Intermediate Diets and Trial Diets. The Committee agree that the
right to a fair trial must be protected, but also agree that is appropriate to warn
the accused that failure to appear may result in the court hearing and
disposing of the case in his absence. Intimating this to the accused appears
to be a positive approach.
Section 12 - Disclosure of Convictions
The Committee welcomes disclosure of convictions between date of offence
and conviction. This will give the Court a clearer picture of recent events and
the character of the accused.
The Committee also welcomes the terms of the new section 166B (1) and (2)
relating to charges which disclose convictions.
Section 13 – Complaints triable together
The Committee welcomes the proposed change.
Section 14 - Proceedings in Absence of Accused
The proposed changes may enhance the efficiency of the court, but the court
would need to be entirely satisfied that the accused had received intimation of
the diet. Justice must be done, must be seen to be done and the interests of
justice, which include the interests of the accused, must remain the
paramount consideration. Further, courts administration would require to
track and produce evidence of the posting, delivery and receipt process for
intimations sent by recorded delivery, or/and have access to the ‘document
service’ office of the police force for the area in which the accused resides. It


640

is frequently the case that the court is not satisfied that the accused has
received intimation e.g. where the R.D letter is returned by Royal Mail marked
‘not called for’ or ‘gone away’. It is presumed that trials in absence would not
be possible where identification is an issue and would occur only
exceptionally.
Section 15 - Failure of accused to appear
The committee is relatively satisfied with the existing penalties available to the
JP in the District Court, but thought that a proportionate increase in the
maximum custodial sentence available to JPs be provided for as it has been
for Sheriffs. That would signal that failure to appear at the JP court is as
serious as at the Sheriff Court. It welcomes the new provisions providing for
consecutive custodial sentences for failure to appear. The committee also
notes that locally it is now unusual for the PF to prosecute accused for failure
to appear before the District Court.
Section 16 - Obstructive Witnesses
This is a welcome inclusion in the Bill.
Sections 17 to 21
The Committee welcomes these proposals in so far as they relate to JP
Courts.
Section 22 - Transfer of Proceedings
This section will allow Sheriff Court proceedings in several Sheriff Court
districts to be "rolled up" into the Sheriff Court for a single district. We believe
that it would be useful for such a procedure to be available to the JP Court so
that proceedings in several JP Courts within a Sheriffdom could be "rolled up"
into a single JP Court. New Section 137D of CP(Sc)Act 1995: The Committee
appreciates the reasoning behind this change which would allow the PF to
apply to the Sheriff Court for an order transferring from the JP court to the
Sheriff court any case against an accused awaiting sentence where he is also
awaiting sentence in the Sheriff Court. The Committee is however also
concerned that this will further reduce the business and effectiveness of the
JP court were it to become standard for such orders to be made.
Sections 23 to 32
The Committee welcomes these proposals in so far as they relate to JP
Courts.
Part 3 Penalties
Section 36 - JP Court Powers to Increase Penalties
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While welcoming the provision that Scottish Ministers may by order amend the
maximum penalties for the JP Court to a maximum of 6 months in prison and
£5000 fine, it is disappointing that these increased powers are not part of the
legislation. Most serious offenders begin their criminal career in the District
Court. Increased powers would enable JP Courts to deal with more serious
crimes, thereby alleviating the business of Sheriff Courts. It is apparent that
many offences triable in the District Court at present result in fiscal fines or
other non-court disposals, and this will increase greatly in light of the
increased range of penalties, but this does not seem to be balanced up with
other work being given to the JP Court.
It is also disappointing that the range of disposals has not been increased. It
is proposed that Procurators Fiscal will have the power to offer 50 hour Work
Orders but that JP Courts will not have any similar disposal available. It has
long been the view of Justices that we would welcome a greater range of
community based disposals such as tagging, Community Service Orders,
Drug Treatment and Testing Orders and alcohol counselling.
It is questionable that a more serious crime has to be committed and heard
within the Sheriff Court before help of this kind can be given to offenders, who
are often most needing of it when appearing before District Courts. The
Justice Minister has strongly made the point that she wishes to discourage
career criminals, most of whom begin their criminal journey in the District
Court. Accordingly a more positive and imaginative system of disposals for
the JP Court would seem to make sense to tackle these problems for society
as early as possible.
There is little benefit of a 5 year review process which does not recommend a
transfer to the JP Court of more serious cases with an attendant increase in
the range of disposals available to Justices. It is no secret that Sheriffs as
well as JPs want this. In the absence of this recommendation there appears
to be an incipient trend towards the diminution of the status of the District/JP
Court.
Section 39 - Fixed Penalties and Compensation Offers;
and Section 40 - Work orders
The Committee is concerned at the increase in powers of the Procurator
Fiscal with commensurate reduction in the rights of the accused, and the lack
of accountability and openness to victims.
The range and volume of offences open to FP offers will increase greatly in
light of the increased range of penalties and the extension of fixed penalties
and compensation offers to all summary offences.
It is also of concern that fixed penalties will no longer have to be positively
accepted by the offender, but will be considered to have been accepted if
nothing is done in response to the offer. Offenders will have to take positive
action if they wish a hearing. Many will not be able to understand their options
or the consequences of not taking that positive step. This could result in
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people being pushed into Fiscal Fines when in fact they would have preferred
a court to decide, so by default pleading guilty.
We are concerned about the resultant lack of transparency and particularly
about how to ensure that the offer was received, given the often chaotic and
itinerant lifestyle of offenders. Failure to respond will be deemed as
acceptance. The recall procedures appear complex and cumbersome.
Further, if an offender has to apply for recall within 7 days of expiry of the
period for payment on the grounds that he did not receive the offer, how can
he know to apply for recall if in fact he did not receive the offer?
Whilst we accept fixed penalties are here to stay, the status quo would be a
fairer option, i.e. doing nothing - thereby opting into the court system, rather
than doing nothing resulting in opting out of the court system. There have
been major practical difficulties for many years in enforcing payment of
registered fines following non-payment of police fixed penalties for stationary
road traffic offences. The proposals will reflect and greatly magnify these
difficulties. We are also doubtful that the proposed scheme meets ECHR
obligations.
Part 4 - JP Courts and JP’s
Section 46 - Establishing JP Courts
s.46 (2)
The Justices’ Committee welcome the establishment of JP Courts, but feel
that the judiciary must be subject to the will of Parliament, and not the will of
the Scottish Ministers, to enable it to maintain judicial independence. It is
concerning therefore that most of the powers in the Bill are given to Scottish
Ministers resulting in erosion of the long established doctrine of separation of
powers.
We also suggest that the wording be changed in this subsection
from “may…” to “shall by order establish courts of summary criminal
jurisdiction to be known as Justice of the Peace Courts. ‘May’ seems to
suggest this might not happen, or at best that it is discretionary.
s.46 (7)
As stakeholders in the process it is suggested that Justices be included. The
wording would then read “before making an order Scottish Ministers shall
act upon the recommendations of the Sheriff Principal and Justices of
the Peace within the Sheriffdom.”
This would enable JP’s active
participation in the decision making process on such fundamental issues.
Section 49 - Area and Territorial Jurisdiction
We welcome the proposed widening of area and territorial jurisdiction in
relation to JP Courts
Section 50 - Constitution and Powers of JP Courts
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s.50(1) Sections 6 to 8 of the 1995 Act are substantially amended by the
provisions of the Schedule to the Bill. In particular, subparagraph 7(2)(a) of
the Schedule repeals subsections 7(1) and 7(2) of the 1995 Act. The District
Court and Justices of the Peace derive their general jurisdiction and powers
from subsection 7(1) of the 1995 Act. In particular, jurisdiction to deal with
common law crimes derives from this subsection. The repeal of this
subsection, without replacement, would only leave jurisdiction over statutory
offences (from subsection 7(3) of the 1995 Act) and some crimes of
dishonesty (from subsection 7(4)). There does not appear to be any new
provision in the Bill that would give the JP Court common law jurisdiction. We
are concerned that this apparent drafting error should be corrected.
Subsection 7(2) of the 1995 Act gives jurisdiction to a single District Court to
try offences committed in several District Court areas and corresponds to the
jurisdiction granted to Sheriff Courts in section 9(4) of the 1995 Act. This
subsection appears to be replaced by a more restricted provision (subclauses
49(1) and 49(2) of the Bill) that confines such "rolling up" to offences
committed within a single Sheriffdom. We feel that retention of the broader
jurisdiction would be more practical.
s.50(2)
The Justices Committee is satisfied that the JP Court is constituted by one JP
only. We believe that this is an efficient and effective way of dealing with
Court business.
s.50(4)
We would wish to alter the wording by inserting the words “suitably
experienced” before the word “solicitor”. We are of the opinion that at least 2
years relevant experience would be necessary to carry out this very important
role.
s.50(5)
Edinburgh Justices would wish to stress that it is important to take into
account the value that experienced clerks add to the Bench in providing the
Bench with continuity and considered legal support.
We are keen to see that the present role of the Clerks of the District Court
should so far as possible be maintained under the new system, so that their
duties are sufficiently stimulating to recruit and retain suitably experienced
Assessors. It is important that for the new system of JP courts that in addition
to their role as legal advisor and clerk of court, that they retain a major role in
training; and in appraisal (at least on an informal basis), as well as their
managerial role in the efficient administration and staffing of JP courts.
Section 54 - Appointments
s.54(5)
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We welcome the structured appointments process for new JP’s and feel it
would be desirable to follow the OCPAS Code of Practice to ensure
transparency and fairness throughout the appointment process in Scotland.
s.54(6)
In order to be more inclusive we would suggest that the following points
should be given consideration for inclusion in this section :
Edinburgh Justices feel it is important to substitute the word “shall” for the
word “may” in the first line of the subsection; to delete the words “relate to”
and after “(a) to insert the word “require” and thereafter to make provision for
JPs to have direct representation in the process as they know what the job
entails and possess the skills, abilities and knowledge required to carry out
this very important function.
s.54(8)
We would wish added the words “with recent Court Bench experience”
after the words “full justices” as without some such qualification to this
subsection approximately 60 full justices in Edinburgh alone who are not
serving and trained bench justices would theoretically be entitled to preside in
the new JP court despite having no training or experience of presiding in
court. Further, the appointment to the Bench in Edinburgh of many more new
justices would result in court justices not sitting often enough. We are
unaware of the situation in other Commission Areas but believe there may be
similar difficulties elsewhere.
Section 56 - Training and appraisal of JP’s
s.56(3)
The Committee suggest deleting the word “may” in the first line of s.56(3)
where it appears after the words “subsection (1)” and substituting therefore
the word “shall”. We believe it to be important that the setting up of
committees for training and appraisal is not discretionary. This is essential in
our view for the effective and efficient running of the service and that the
committees should comprise Justices to effect suitable systems of training
and appraisal. Bearing in mind the important input that Clerks historically
have had in the training and appraisal of Justices we would expect and hope
that this part of their role be continued to meet local needs.
Section 57 - Reappointment of JP’s
We believe that it is important that proper criteria should be established by
statute for decisions not to reappoint JPs whose five year appointment has
ended. We would therefore make the following suggestions:
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(i) Delete subsection (2) (d) which would enable the Sheriff Principal to make
a recommendation to Scottish Ministers against reappointment. (It is unclear
on what grounds that could happen.)
(ii) Add New 2(d) on the ground that the JP does not ordinarily reside in the
sheriffdom of appointment or within 15 miles of it.
Other grounds for removal or not reappointing a JP are already included in
Section 58 (iii) Delete subsections 3(a) to 3(c) inclusive.
We also strongly believe there should be an appeal process against a
decision not to re-appoint. In section 58, in relation to removal of a
Justice, a tribunal is involved in the process. It seems to be against all
the rules of natural justice that if a reappointment is not approved that
there is no recourse for a Justice.
Section 58 Removal of JP’s
We welcome the Tribunal Process in the section, but consider that subsection
6(2) should be phrased more clearly – who or what is this specified body or
class of person who can recommend investigation?
Irene Kitson JP
On behalf of The City of Edinburgh Justices’ Committee
6 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from John Kinloch
Part 3
Notwithstanding the provisions of section 36, it would appear that
consideration has not been given to extending the jurisdiction of the JP court.
Thus, one probable consequence of increasing the powers available to the
fiscal, without also extending those of the JP court, will be to reduce the
available caseload for the JP court. Standing the commitment to setting up
such courts, it would seem essential that they should be entrusted with
sufficient material as will enable them maintain and develop meaningful
judicial experience. There is no reason to doubt the ability of such courts to
cope with workload.
x
x

JP courts require adequate workload.
Extending the jurisdiction of JP courts could ease the workload of busy
higher courts.

It is disappointing to note that the sentencing powers available to JP courts
have not been increased, neither is it clear for what reason Scottish Ministers
might choose to make use of the provisions in section 36 of the Bill. Having
regard to the changes made elsewhere, this can be construed as an
expression of doubt in the competence of JP courts.
x
x

There is every reason to believe that JP courts can be effective.
The sentencing powers for JP courts should be expanded.

S.39. There does not appear any intention to discriminate between the first
offender and repeat offenders. It would, patently, be in the interests of both
the public and of justice that repeat offenders should normally be brought to
court to address their behaviour rather than be given repeated conditional
offers. That could be seen as “buying a right to offend”. In any event, it is
unlikely that habitual offenders will be dissuaded from their conduct through
conditional offers, even at the enhanced levels. A separate concern is that it
is not at all apparent how the fiscal can consider the ability to pay of individual
offenders. This is of particular significance in view of the greatly increased
scope of conditional offers.
x
x

Conditional offers should primarily be used for those who offend but
rarely.
Conditional offers should be compatible with an offender’s ability to
pay.

S.40. The power to make work orders is eminently sensible. It is regrettable
that this has not also been made available to JP courts. This is a provision
which would be generally of considerable use as an additional available
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disposal. It would seem to be quite distinct from the present supervised
attendance order, the usefulness of which is limited.
x

JP courts should have power to make work orders.

Part 4
The existing statutory provision for training in the District Court is inadequate
and underused. Unfortunately, it is not entirely clear how the proposals as set
out in section 56 will be implemented for JPs in future. In particular, the role
and composition of “committees” is unknown.
x

There is a need for adequate training to a national standard.

John Kinloch
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Sheila Shepherd
Extending the range of Alternatives to Prosecution
1.
I have no concern regarding the proposed increase in the levels of
Fiscal Fines that can be offered. Fiscal Fines are now established as a
practical alternative to prosecution. Some take the view that, in being allowed
to determines the level of fine the Fiscal is usurping the authority of the court,
but the argument to counter that has always been that any alleged offender
who does not accept a fiscal offer has automatic recourse to the courts.
The new proposals are unacceptable because they remove this safeguard by
requiring persons to actively “opt-in” to court proceedings. What is proposed is
a system that presumes guilt unless someone protests their innocence. Whilst
it is appreciated that a lot of court time is wasted by persons who do nothing
about a conditional offer then appear in court and plead guilty, this does not
justify the quantum leap to assuming that everyone who ignores an offer is
guilty. The result is that the Procurator Fiscal and not the court will become
both judge and sentencer in all minor criminal cases. The result will be to
remove almost all the cases presently dealt with by the District Courts. Read
in tandem with the provisions for abolishing courts in Districts where there is
insufficient business, this is bound to cause concern to Justices of the Peace.
Although the government protests that it is committed to retaining lay justice,
these proposals would appear to indicate otherwise.
2.
While the system of enforcement proposed may not fall foul of Human
Rights Legislation, it is inherently unfair in its expectation that people will be
proactive in rejecting any offer. The proposed system will result in an
unacceptable number of fines being recorded against people without them
being aware of it. It is proposed that offers are posted out. Given the vagaries
of the postal system and the fact that many offenders constantly move
address, the reality is that many will not receive the offer, or, more likely, they
will be able to say that they did not and there will be no proof to the contrary.
This will render the majority of fines unenforceable. It may often take a
considerable time to trace a defaulter. If fines are recalled after a sufficient
lapse of time, then in a significant number of cases, despite the proposed
provisions to extend the statutory time-limits, it will no longer be practicable or
possible to prosecute. The general public will lose faith in the justice system
when they learn that it can be so easily exploited.
3.
One problem of the existing system is that an offender avoids
prosecution by paying the first instalment then defaults on the next instalment
leaving the court to enforce payment of the balance. Perhaps expecting
people to bother to “opt-in” to court proceedings is not expecting so much as it
is to expect them to actively accept the offer by paying the first instalment. If
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you can avoid prosecution by doing nothing, few are going to bother paying
any instalment at all!
Currently, Fiscal Fines are enforceable by civil diligence only. Civil Diligence
is costly and generally ineffective. The system is only workable because a
means warrant can be issued for the unpaid balance. In many cases, the
issue of the warrant brings about payment in full. This will become rarer if the
value of fines is increased but at least the issue of the warrant brings
offenders to court for a means enquiry. The problem with the new proposals
is that a warrant is not a fair option when it can result in someone being held
in custody for a weekend for an unpaid penalty they know nothing about in
relation to an offence they may not have committed.
4.
As someone with over 20 years experience in the collection and
enforcement of fines, I can foresee a crisis of enforcement of these new-style
Fiscal Fines. The nearest comparison is Registered Fines. These account for
a small percentage of fines imposed but because of their nature, an enormous
proportion of time and energy is devoted to pursuing defaulters in cases
where the penalty proves to be ultimately unenforceable because the offender
did not receive the original statutory statement from the police.
5.
The proposed manner in which these fiscal offers are to be enforced is
seriously flawed and this is not, in any sense of the word a “robust” alternative
to prosecution. The answer is to retain the existing system for collection and
enforcement, made more robust by reinstatement of the alternative of
imprisonment in the event of default. There can be no problem in threatening
imprisonment in a case where an offender has avoided prosecution by
accepting an offer and has entered an agreement to pay the balance in
regular instalments. This will not result in a greater number of persons going
to prison for default, it will result in a greater number of fines being paid. At the
moment members of the public, and a great many criminal lawyers, are
unaware that these penalties do not carry the alternative anyway. This is
surely a fairer proposal than a system that runs a high risk of imprisoning
persons who have committed no crime other than moving address or having
their mail stolen from the tenement stairs.
Reforming the way in which Fines and other Financial Penalties imposed
in respect of criminal offences can be collected and enforced.
1.
Most of the proposals under this heading do not require legislation and
are therefore unnecessary. In particular the provisions in relation to
enforcement orders are overly complex and will impose an unnecessary
bureaucratic burden on enforcement staff. It seems naïve to be unaware that
the majority of the actions proposed are already being routinely undertaken in
most fine collection offices. Certainly, it is fair to say that the staff in Aberdeen
District Court enjoy an excellent relationship with the paying public and are
already fulfilling the duties of enforcement officers. They spend a lot of time
fruitfully negotiating payment by agreeing to vary instalments and they provide
all necessary information and advice. As long as any new payment negotiated
is no more than was required by the court, then there is no usurping the
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court’s authority in any way. This is action based on an understanding that
enforcement action will be suspended as long as the new arrangement is
complied with.
Only where negotiations fail, are offenders told they must go through to court
for a mean enquiry to enable a supervised attendance order, or the alternative
of imprisonment or civil diligence, to be imposed.
These actions do not require legislation and are more efficient and customer
friendly, less bureaucratic and less costly than those proposed.

Enforcement of Supervised Attendance Orders
1. I was hoping that the this opportunity would be taken to amend the
legislation regarding SAO’s to take account of the fact that an offender’s
circumstances can change and allow an offender to pay himself out of an
order in the same way as payment of the balance of a fine can secure
early release from an alternative prison sentence. Courts are reluctant to
impose imprisonment for failure to comply with an SAO with the result that
many orders are simply revoked. In light of the high failure rate of SAO’s
and the proposals to increase their use so they are no longer restricted to
those who are unable to pay a fine, courts might welcome the additional
option of re-instating the fine with an alternative of imprisonment in default.
Sheila Shepherd
Depute Clerk of Court
Aberdeen District Court
7 April 2006


651

Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Robin Wild, JP
I wish to make two comments on aspects of this Bill.
The first is in respect of Section 14. I am very concerned that trials should be
allowed to go forward in the absence of the accused. This is not justice.
Comparatively few trials are held up by the absence of the accused and this
should be accepted as part of a robust system of justice.
My second comment is in respect of Section 39. I believe that the extension
of Fiscal Fines also militates against a robust and transparent justice system.
The proposals in this Section are an attack on the most vulnerable people
within the Criminal Justice system - those who are confused and those who
lead disorganised lives. Furthermore, there is no need for this extension of
Fiscal Fines since there is ample time available in the Justice Courts to deal
with offenders that come into this category.
J.R.Wild, JP.
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from North Lanarkshire Justices Committee
The Justices in North Lanarkshire welcome the opportunity to comment on the
provisions of the Bill. We recognise that the Bill is designed to implement the
proposals made by the McInnes Committee and the proposals laid out in the
Justice Minister’s Next Steps paper to create a fair, effective and efficient
criminal summary justice system. The comments following are made in
connection with those sections that we feel impact on our role in the system in
the future and those areas that cause us concern.
There are also some questions about what the duty of a JP will be and will the
business above the PF tariff come to the district court? Is it the intention to
have JP courts dealing with recalls of the PF offers? What will the position of
the clerk be when a recall decision has been appealed to the court?
The following comments are in relation to specific sections within the bill:
Section 7:

The new act will require to have safeguards to ensure that there
is a trace on e mails and that receipts are built in to the system
to advise that an e mail has not only been delivered but that
have been read.

Section 14:

We are basically against trials in absence, as this provision
should only be used as a lost resort where the accused is
deliberately obstructive or abusive. Better use could be made of
warrants. A PF is always reluctant to seek a warrant for the nonappearance of an accused and it may be better if warrants were
sought and then the accused will know that they will be arrested
for non-appearance. Once this becomes an accepted procedure
the accused persons are more likely to appear.

Section 22: It would be useful for the court from which the case was
transferred to obtain a feedback on the outcome of such cases.
It is unclear if transfers can be made from the Sheriff Court to
the JP Court as well as vice versa.
Part 3:

See comments at end

Section 46: The single bench operates effectively in this area and we agree
with the proposals in the Bill. Special provisions may be
required for a justice in training. A vast amount of time will
require to be invested by unpaid volunteers to train as a justice
of the peace and it is hoped that the business of the JP court will
reflect this commitment.
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It is hoped that the Sheriff Principal, before making any
decisions in connection with the JP courts in his area, will
consult with the local Criminal Justice Committee in his
Sheriffdom. Historical and local practices should be considered
and assessed before any decision is taken.
Section 54: Agree that JP should stop signing at 70 but would expect that
the same age limit should be applied to councillors in respect of
signing duties.

Section 56: The introduction of compulsory training and appraisal is
welcomed but it should be extended to all members of the
judiciary. The legal advisor as an integral part of the JP court
bench should also be subject to the same process.
COMMENTS ON PART 3: ALTERNATIVES TO PROSECUTION
The proposals contained within the Bill in connection have far reaching
consequences in respect of the principle of innocent until proven guilty, the
aspect of being sentenced by an independent judiciary and erosion of a
person’s human rights. The lack of transparency in the proposed system will
have to be addressed.
In the first instance, although it is specifically stated that acceptance of the
conditional offer, compensation order or work order will not be treated as an
admission of guilt, the prosecutor is to be given the opportunity to bring notice
of any offers accepted or deemed to have been accepted before a court on
subsequent conviction. This may then be used as by the Sentencer to decide
the appropriate sentence in the case before them.
The decision to make an offer etc will be taken by a person already tasked
with the job of prosecuting the alleged offender. This decision will be based on
a report prepared by the police or other investigating officer without any
independent evaluation. The police have already been found to have
institutional prejudices and therefore the report sent could be weighted
depending upon the feelings of the officer towards the alleged offender. The
offer will be made without recourse to knowledge about the alleged offender’s
social or financial circumstances.
The offer itself will be sent to an address, provided at a time of stress and may
not be reliable. There is no safeguard in the legislation as to how the Fiscal
will obtain the knowledge that the alleged offender has received such an offer.
Many of the people that currently appear in the district court move from home
to home on a regular basis. Quite often they are teenagers whose parents feel
unable to cope with them and the are ‘put out’ the home until they can ‘see
sense’ in the eyes of their parents. It is unlikely therefore that these offers will
reach the correct person although the postman will have delivered them to the
address. In addition, there is the admission by the post office that 20% of all
mail goes missing without trace. The chaotic lifestyle of these people will not
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lend itself to the ‘opting in’ process envisaged by the Bill. Often the offer will
not catch up with them until the time for payment has expired.
The conditional offer and payment thereof does not give the victim or
witnesses to crime any effective closure on the offence. The increase in the
use of fixed penalties swims against the tide of transparency in the criminal
justice system. The whole idea of the deemed acceptance of a conditional
offer etc. is also contrary to the principles of natural justice for both parties.
The alleged offender may find himself liable for a debt he has no knowledge of
and the victim have no justice in that the perpetrator of the crime against him
may never be found to pay the money that it is alleged he is due. Without due
process in the courts there can be no equality of arms and the much envied
Scottish Criminal Justice System will be eroded in the eyes of the world.
The extension of the time bar could lead to offence not being brought to court
for almost twelve months. This is not within the spirit of the Bill, which is to
create a fair, effective and efficient system with the offender, if guilty, punished
as quickly as possible.
The principles of natural justice, the right to a fair trial and the tenets of the
criminal justice system in Scotland will be eroded forever.
James Fleming, Chairman
Phyllis Hands, Depute Clerk of Court
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Scottish Police Federation
Thank you for the opportunity to comment on the above Consultation.
As you may know, the Scottish Police Federation has commented on 14
occasions within the last three years on analogous consultations, which in
some way touched on the current subjects.
Having reviewed the factors for consideration in this document we are content
with the current direction of the reforms suggested within.
Joe Grant
General Secretary
6 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from East Lothian Justices’ Committee
The East Lothian justices have asked me to comment specifically on one
section only of the proposed legislation. It is section 50, Constitution and
powers etc of JP courts, which is in Part 4, JP Courts and JPs, of the Bill.
Section 50 (2) provides the Scottish Ministers with the power to amend
section 6(2) of the 1995 Act, by order, to provide that a JP court may be
constituted by one JP only. The East Lothian justices see this as a seriously
retrograde step which puts at risk the continuation of the three-justice bench,
an arrangement they see as an integral part of the delivery of local justice in
the district courts at present and in the JP Courts in the future.
The District Courts Association in its submission to the McInnes Committee
and in its own Blueprint for the Future supported the continuation of the
present system whereby there was an option of a multiple bench if the justices
of a particular commission area so wished. Around a quarter of district courts
presently operate a multiple bench. No evidence has been produced (in the
McInnes report or subsequent publications) to explain or justify the desire of
the Scottish Ministers to take powers to remove the multiple bench at some
point in the future. The justices in East Lothian hold that a single lay bench
gives to an individual the powers of a judge and jury over his peers and does
not fulfil an important element of lay justice viz representing and reflecting the
view of the community. With the increasing demands on lay justices to
display professionalism and with the political wish for justices to better reflect
the whole spectrum of society, it seems perverse and counter-productive to
move towards the removal of choice with reference to the composition of the
bench as a matter of principle, they understand its extension to all JP courts
would create serious practical difficulties; they do, however, strongly support
its use when and where it is considered appropriate by the justices
themselves. They ask that Scottish Ministers to recognise the value of the
multiple bench and do nothing to put at risk its continuation in the district and
JP courts.
Graham W Coe
Chairman, East Lothian Justices Committee
4 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from South Lanarkshire Justices’ Committee
I refer to the above and now enclose South Lanarkshire Commission Area’s
response to the proposals. The response is submitted on behalf of South
Lanarkshire Justices’ Committee. I would also like to add that, except as so
far as this response contradicts anything in the response from the DCA, we
fully support the submission from the DCA.
Response is as follows:General - It is felt that there should be more consultation with Justices in the
Sheriffdom in which the JP court is to be located, established or
disestablished.
S46(6) - Justices from local areas should be consulted in addition to the
Sheriff Principal for the Sheriffdom in which the JP court is or is to be located.
S51 – In addition to the Sheriff Principal and Local Authority, Justices should
also be consulted.
S52 – Justices aged 67 years of age or more should be exempt from training
where appropriate after discussion with the individual Justice if the upper age
limit of 70 is maintained. However, it is felt that there should be a single
retirement age for all justiciary and in addition instead of an appointment term
of 5 years, the length of appointment should be the same as the rest of the
justiciary.
S58 – with regard to S3(c), “another person” should be changed to “a Justice
in the Sheriffdom”.
Teresa Stone
District Court, Licensing & Registration Manager
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Ewan Hawthorn
1 Introduction
1
This document contains my initial, personal comments for
consideration by the Justice 1 Committee of the Scottish Parliament on the
Criminal Proceedings etc. (Reform)(Scotland) Bill, as published. It is my
intention primarily to comment now on the general principles and policy
objectives of the Bill, although I shall refer to some specific parts of the draft
legislation.
2
I fully support and endorse the submission made by Irene Kitson, JP,
on behalf of the Justices’ Committee for the Commission Area of the City of
Edinburgh.
3
I broadly welcome the Bill and the underlying principles expressed in
the accompanying Explanatory Notes and Policy Memorandum. In particular, I
welcome the decision to retain lay justice.
4
I have some concerns that, from an initial reading of the Bill as
published, the Bill does not fully reflect the intentions expressed in the
Explanatory Notes and Policy Memorandum. In particular, many parts of the
Bill are merely permissive where the Notes and Memorandum express a clear
intention. My comments in this document are based primarily on the content of
the Explanatory Notes and Policy Memorandum, rather than on the text of the
Bill.
5
This Bill deals with some fundamental constitutional matters, including
separation of powers, judicial independence and judicial tenure of office, and
with substantial rights of persons accused of crimes. It is important that these
are dealt with by the express will of Parliament, contained in the words of an
Act, rather than by subordinate legislation produced by the executive branch
of government: the Scottish Ministers. Where secondary legislation is required
because of the detailed complexity of proposals, the authorising provision in
the Act ought to be tightly restrictive of the delegated authority and any
secondary legislation must be subject to the affirmative procedure: it must be
laid before, and approved by resolution of, the Scottish Parliament.
2 Part 1 - Bail
6

I broadly welcome the provisions of the part of the Bill.

7
From my own experience in the District Court, there is a delicate
balance to be struck between ensuring that an accused person attends court
and behaves properly when at liberty and the reality that most summary court
disposals are non-custodial. An accused person, who has not been convicted
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of any crime or offence at this stage, should not be incarcerated in a prison or
Young Offenders’ Institution pending their trial when the likely consequence of
conviction would be a non-custodial disposal, unless there is cause shown to
anticipate that their behaviour at liberty would be unacceptable.
8
The proposed “alarm or distress” condition of bail, while imposing a
proper and sensible requirement on an accused, might just as easily be dealt
with by bringing the accused before the court on a separate complaint that
alleges a Breach of the Peace, and that would be covered by the existing
requirement that a person on bail does not commit further offences. In this
respect the new provision seems redundant.
3 Part 2 - Proceedings
9
This part of the Bill contains a number of disparate and somewhat
technical provisions. I shall comment individually on some of these, as they
are described in the Notes and Memorandum.
3.1 Police Functions
10
I am concerned by the proposal, described in paragraph 47 of the
Notes, that, where a court has granted a warrant to apprehend a person and
bring that person before the court, that person may be liberated on an
undertaking rather than brought forthwith before the court. This seems to
allow the police or prosecutor to subvert the express will of the court.
3.2 Summary Procedure
11
The proposals to extend the range of ways that an accused or witness
may be cited, including allowing citation by ordinary post or electronic mail,
are of some concern. My own experience of the postal system is that ordinary
letters go astray or are delayed sufficiently often for this to be an unreliable
means of citation. Likewise, electronic mail cannot be relied upon as a certain
method. Where an accused person denies receipt of a citation by such means
there will be a strong presumption that their denial is justified. These
proposals could also have very significant implications where trial in absence
is being considered.
12
I welcome the administrative benefits of allowing the Clerk of Court and
prosecutor to proceed to deal with uncontroversial matters, at first calling, in
the absence of a judge.
13
In this portion of the Bill there are a number of provisions that allow a
Sheriff to, for example, extend the forty day remand limit or “roll up” cases
from the JP Court into the Sheriff Court. It would be more efficient if these
provisions gave similar powers to both Sheriffs and Justices. Replacing
“Sheriff” with “Justice” (as defined in section 307 of the 1995 Act) would
resolve this problem.
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14
The proposal to try an accused person in absentia is a fundamental
change to Scottish criminal procedure. Although it may be expedient where it
can be shown that an accused person is actively seeking to avoid trial, this
change in procedure would carry many risks and disadvantages. Trial in
absence not only denies the accused an opportunity to defend himself, it also
relieves him of the responsibility to face his accusers. Victims of crime may
feel cheated that the accused is not present in court.
15
Clause 22 of the Bill deals with the transfer of proceedings between
courts. It would be more efficient if provision were made that allowed
proceedings to be transferred from the JP Court to the Sheriff Court and vice
versa, except where the proceedings before the Sheriff Court were of such
gravity that the JP court would not have appropriate sentencing powers
available to it.
3.3 Other Summary Provisions, Solemn Cases and Miscellaneous
16

I welcome these provisions as described in the Explanatory Notes.

4 Part 3 - Penalties
17
I have some reservations about the extension of the summary
sentencing powers of the Sheriff. There is a balance to be struck between the
expediency of summary proceedings before a judge alone and the need to
safeguard the interests of an accused person and ensure a fair trial where a
substantial penalty may result. Where a summary case proceeds to trial the
Sheriff alone acts as arbiter of fact and that one person’s decision on the facts
is virtually unchallengeable on appeal. Where questions of the credibility and
reliability of witnesses are involved human fallibility and inadvertent,
subconscious and entirely unintentional prejudice may affect the outcome. In
these circumstances, the extended period of incarceration that may result
could be an unjust outcome.
18
It is one of the most significant anomalies in the present sentencing
powers of the District Court that discretionary disqualification from driving
cannot be imposed, especially given that the much harsher penalty of
imprisonment is a competent disposal. Were discretionary disqualification
available as a disposal, Justices of the Peace would be able to deal with many
routine road traffic prosecutions that have to be dealt with in the Sheriff Court
at present.
19
It might be argued that this is governed by the Road Traffic Offenders
Act 1988 and so, being transportation, is a reserved matter. However, since it
is a matter of criminal procedure and jurisdiction, it could equally be argued
that it is within the devolved competence of the Scottish Parliament. Be that
as it may, the Road Traffic Offenders Act 1988 is silent on the powers and
jurisdiction of the Justice of the Peace Court. Consequently, the JP Court
could be given the power to impose discretionary disqualification from driving.
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20
I welcome the vote of confidence from the Scottish Ministers that is
implicit in the proposal to increase the present maximum sentences available
in the JP Court. However, in relation to the types of penalty that are
competent in the District Court / JP Court, I believe that it would be more
useful to extend that range rather than to increase the present maximums.
The Scottish Ministers have at present the power to make available
community based disposals. These powers derive from of section 234B(3)(a)
of the 1995 Act (Drug Treatment and Testing Orders); section 238(2)(b)
(Community Service Orders); section 245A(8)(a) (Restriction of Liberty
Orders). It would be a welcome amendment to the present Bill if these
discretionary powers to increase the range of disposals available to the JP
Court were replaced by a Statutory requirement that the powers be available.
21
I am very concerned by the proposed Work Orders, “Community Fiscal
Fines”. Community Service is a direct alternative to custody and these orders
will place a quasi-custodial sentence equivalent in the hands of the prosecutor
when a similar disposal is not available to the JP Court.
5 Part 4 - JP Courts and JPs
22
I welcome the decision to retain lay Justice. I concur with the
comments in the submission by the City of Edinburgh Justices’ Committee.
5.1 Appointment of JPs etc.
23
I am concerned by the proposal to dismiss all those who currently hold
office as Justices of the Peace and re-appoint them on less secure tenure.
This will be a constitutional first in Great Britain. Never before have serving
judges had their tenure reduced. Historically, when new and restricted terms
of tenure have been introduced for those appointed to a judicial office, holders
of that judicial office at the time have retained their existing tenure.
24
The proposed change from tenure until the age of seventy to a rolling
five year tenure is not necessary. It cannot be compared with the position of
temporary Sheriffs and Part-time Sheriffs. In that case, the position of
temporary Sheriffs became untenable and a wholly new type of judge, the
Part-time Sheriff, was created. Here there is no reason to dismiss existing JPs
from office. There are existing and proposed powers to deal with any JP who
may become unfit for office, and these are sufficient to deal with any problems
that might arise in relation to existing JPs.
25
I would prefer to see a provision in the Bill that required the Scottish
Ministers to make provisions relating to the training of Justices of the Peace.
The Scottish Ministers [Secretary of State] have had the discretionary power
to make such provision for more than thirty years (in terms of section 14 of the
District Courts (Scotland) Act 1975) but have not yet exercised it.
6 Part 5 - COPFS Inspectorate
26
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I have no comment on this Part of the Bill.

7 Part 6 - General
27
I was very concerned to discover that subparagraph 7(2)(a) of the
Schedule removed the jurisdiction of District and JP Courts to deal with almost
all common law crimes other than those detailed in subsection 7(4) of the
1995 Act. I trust that this was a drafting error and will be corrected.
28
It is important that the proper constitutional relationship between the
courts, the Executive and Parliament be maintained. The courts should be
subject to the will of Parliament alone. I would therefore wish to see the ambit
of subclause 63(3)(a) of the Bill considerably extended. In particular, any
orders that deal directly or indirectly with the jurisdiction of existing District
Courts or of JP Courts and any orders that deal directly or indirectly with the
tenure or terms of office of Justices of the Peace should be subject to
affirmative resolution by Parliament.
Ewan Hawthorn, LlB, JP
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Association of Scottish Police Superintendents
Members of The Association of Scottish Police Superintendents have
considered the content of the above Bill, and offer the following by way of
comment.
The Association fully supports all positive steps being taken by the Scottish
Executive in addressing current concerns over a number of perceived
inadequacies, shortcomings and failures of the existing system and processes
relating to bail. In addition, we remain uneasy with the manner in which minor
offences and the recovery of fines are being dealt.
It may be argued that the reasons for the apparent failures in the existing
system lie with the justiciary, and the abilities of the overburdened courts and
the prison service to satisfactorily deal with recidivists. However, an
examination of statistics for re-offending whilst on bail reveals, continually
liberating repeat offenders on bail does not significantly alter their established
behaviour patterns.
For this reason we feel that alternative solutions required to be devised. With
this in mind, and on the understanding that the Scottish Executive are also
looking at ways of streamlining the process of summary justice, we make the
following response to the relevant sections in the Bill.
Part 1 - Bail
Fundamentally, members of the Association welcome the re-examination and
re-assessment of legislation and provisions governing bail.
It is felt that positive steps are being taken to clearly establish a robust,
accountable and clearly understood system.
We note, and are in favour of, the amendment to section 27 of the 1995 Act,
that the penalty for breaching conditions of bail is increased in the Sheriff and
High Courts from 3 months to 12 months imprisonment.
This serves to reinforce the rationale of the Bill, that breach of bail offences
will be taken as a serious matter, and will be dealt with accordingly.
Part 2 – Proceedings :
Liberation on Undertaking
Members note, with interest, the new provision of enabling an arresting officer
to liberate, on an 'undertaking', an accused person from the locus, and to
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impose “any conditions,” as prescribed. This is viewed as being, potentially,
problematic in the operational context.
A very clear and coordinated liaison will be required between the arresting
officers, their supervisors, the Crown Office and Procurator Fiscal Service and
the Courts, to ensure that such a scheme will work efficiently. Indeed it may
be necessary to devise a technological solution, to prevent an overburdening
of court resources to deal with 'undertakings'.
The use of 'undertakings' by duty officers is already widely adopted, and seen
as a means of easing the pressure on police officers, custodial staff and the
courts in ensuring, where necessary, that offenders receive a rapid admission
to the criminal justice system.
Electronic Proceedings / Manner of Citation
The Association welcomes this provision in adopting contemporary technology
as a means of streamlining the service of complaint in the Summary Process,
and the citation of witnesses.
Such a scheme will, of course, be required to be closely monitored and
analysed to assess its effectiveness over time.
Part 3 – Penalties - Sentencing Powers
The provisions of Sections 33 to 38 of the Bill are noted and members have
nothing specific to add, other than to approve of the proposed increased
sentencing powers in the Sheriff Court, and, as regards Compensation
Orders, the decision to extend the criteria from just “damage,” to “damage,
alarm or distress” is noted and agreed.
Penalties as Alternative to Prosecution
The decision to use alternatives is welcomed. It is accepted that many
opportunities exist to reduce pressures on court time. The view previously
expounded by Sheriff McInnes that, 'prosecution should be undertaken only
when it is liable to add value,' is sensible, and permits finite resources to be
directed more efficiently and effectively to appropriate cases.
With regard to recording details of fixed penalties, care requires to be taken to
ensure that principles of Bichard are adhered to. In this context, it also should
be noted that information, which is not recorded in line with existing and
developing parameters, might not be available when relevant checks are
made on individuals through Disclosure Scotland.
Some concerns are expressed over the potential for fines to be discounted.
The rationale is easy to comprehend. However, the reaction of victims may
be something which will require scrutiny and management, and presumably
this consultation process will achieve that view. An ongoing pilot of Penalty
Notices for Disorder suggests that discounting is not necessarily a
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prerequisite when attempting to maximise recovery of routine payments. One
analysis shows that, of nearly 2000 penalty notices issued, almost 65% had
been paid in, what may best be described as, the ‘normal manner’.
It is clear that setting the correct level of penalty payable at the first
opportunity is important. There is also a related issue about ability to pay.
Arguably, a discount scheme could be advantageous to those who are more
affluent. Timing of application of a ‘discount’ is also relevant. It may be more
beneficial to apply discounts at a later stage in the process. For example, a
fine level may remain the same until such time as it is contended. Once the
process moves to fine registration then a final opportunity to pay at the initial
rate may be offered before the amount is raised. The opportunity to pay ‘at
the initial rate’ then becomes the discount.
Why discounts are required has not been articulated in the consultation and
associated documents, and, as such, further information on the case for
discounting would be welcomed, so that more considered comment could be
passed.
There is also some concern that fine levels for all fixed and other penalties
require to be properly co-ordinated. It is presumed there will be a minimum
threshold fine, below which discounting would not apply. Again, this is not
explored in the consultation, but, it is suggested, would be necessary to
ensure that the fixed penalty system was not undermined by the opportunity of
lower, discounted Fiscal or Court fines.
In summation, with particular regard to this part of the Bill, The Association is
a strong supporter of the increasing use of non-court disposals, but members
firmly believe, that there is a clearly demonstrated need, to have previous
non-court disposals made available to judicial authorities when determining
subsequent sentences, disposals or decisions.
For example, if an individual has received a Procurator Fiscal's Fine for an
offence, it seems only right that when an individual appears before a JP Court
on a similar offence, the fact that he or she has previously incurred, and paid,
a previous such fine, should be made known to the Court when deciding
sentence or disposal.
Equally so, there are committees of the Licensing Authorities who should have
unfettered access to information relating to non-court disposals and fines, so
that these committees can discharge their duties.
In other words, these non-court disposals should have a disclosable status
similar to previous convictions.
Compensation Offer by the Procurator Fiscal
The notion of Procurators Fiscal issuing Compensation Orders up to the value
of £5000 is accepted and understood. However, some questions arise in
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relation to the mechanisms under which such a process will operate. The
importance of the victim in all criminal justice activities is agreed by all who
deliver that public service. It is noted that there is no reference to the victim at
any stage of determining and issuing a Compensation Order. This is,
potentially, a weakness, as without clear communication at relevant stages in
the process, and an associated clarity of understanding in terms of decisions
made, the potential for leaving a victim confused is regarded to be high. The
suggestion is not that victims decide, but that they should retain a reasonable
awareness of events in what, most agree, should be an inclusive process.
The challenge would be to include victim input without generating an
additional bureaucratic burden particularly if, as often is the case, this would
likely be passed on to the Police.
While the difficulties of having victims determine Compensation Order details
are understood, there is an opportunity to create greater victim involvement
especially in relation to amount payable and instalment intervals.
Acknowledging that there will be initial funding issues of some magnitude,
would it not be preferable, in a truly victim oriented procedure, to have full
compensation made available immediately from public funds?
An Order once fulfilled will thereafter replenish public funds. Where full
payment is not made, it is presumed that an accused will be subject of a
conviction and that a traditional penalty may be applied. Furthering the
victim's cause, there is no indication that any rationale for determining the
amount of the Compensation Order is required. It is, again, considered
beneficial in terms of good communication to have some responsibility placed
on those making the order to explain all or part of the decision making
process.
Work Orders
We choose to express some concerns in relation to Work Orders, specifically
regarding the appropriateness of placements. Clearly, it would be entirely
inappropriate for certain offenders to undertake work involving children or
other vulnerable people.
As previously mentioned, there is a distinct requirement to consider the
Bichard principles, and prior to placements being agreed there may need to
be some multi-agency discussion, especially where previous convictions, and
the nature thereof, may be a factor.
In an effort to ensure consistency and quality of application, it may be thought
suitable to impose some statutory responsibilities on individuals charged with
supervising offenders. There may be an opportunity to create an offence
relating to the provision of false information by an offender to a supervising, or
monitoring, officer, especially where this concerns the subject's availability for
work and other alleged distractions, which prevent task achievement.
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Fine Enforcement Officers
The creation of such a post is welcomed as is the intention to resort to civil
recovery as opposed to using police officers to execute Means Warrants. The
involvement of police officers in any part of fine recovery merely draws them
away from core activities thus diluting the more general service provided to
the public.
With regard to Enforcement Orders, where the Court makes such an Order,
there is no indication that the victim will receive any appropriate
communication.
For reasons previously averred, it may assist victim
understanding of the criminal process if basic information was provided at this
juncture.
In relation to the flexibility afforded Enforcement Officers in relation to
affording time to repay fines, it is suggested that additional financial levies be
included to offset increased labour and administrative costs.
By referring to practices in the commercial sector, few individuals, including
criminals, remain unaware of extended payment schemes, where the
individual may pay more for a 'purchase' over a protracted period.
It may serve as an incentive to offenders to pay timeously, if an extended
payment scheme, with penalties for non-compliance, was applied to
Enforcement Orders.
Variation for Further Time to Pay
It is not clear what controls may apply here and, accordingly, the view taken is
that there is scope for system abuse if the appropriate criteria are not applied
consistently. As with previous comments, it is considered that suitable
information should be provided to victims.
Seizure of Vehicles
As previously stated, the move to civil recovery is welcomed. Experience
does, however, show that there are some practical issues involved with
seizing vehicles. Presumably, the local authorities would organise suitable
facilities for recovery and storage to avoid this burden falling on the police
service.
A final point on seizure relates to “immobilisation.”
The purpose of
immobilising a vehicle remains uncertain. If it is considered that immobilisation
for a period may be in some way equivalent to, or in lieu of, some form of
monetary penalty, then again some practical difficulties may arise, specifically,
as regards the potential for the immobilised vehicle to cause an obstruction, or
to cause a danger to other road users, or as regards the legality of the vehicle
remaining on a road.
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Deduction from Benefit
The Association is in favour of the proposition of resorting to civil diligence for
recovery of unpaid fines.
We would, however seek some clarification on the eligibility of 'defendants' in
the civil process to qualify for legal aid.
As regards the remaining provisions of the Bill (Part 4: JP Courts and J.P.s,
Part 5: Inspection of the Crown Office and Procurator Fiscal Service, Part 6 :
General), members of the Association are content, welcome the proposals,
and have nothing further to add.
Conclusion
In general terms, members of the Association are firmly in favour of the Bill, as
proposed, and we look forward to continued involvement in its progress.
I trust that the above comments are of assistance to you, and if you have any
further questions on this issue, please do not hesitate to contact me.
Peter Murphy
Research Officer
7 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Valerie Crawford
We refer to policy areas nos. 4, 5 and 6.
COURT CLERKS
4. Having considerable experience as court clerks at Glasgow District
Court, (totalling hundreds of years of combined service), it is well
within our knowledge than none of the alternatives to prosecution
schemes which have been imposed at the District Court up until this
date have had any degree of success. Indeed conditional offers or
fiscal’s fixed penalties have been seen by offenders as being a very
convenient way of evading prosecution and a way of “working the
system”. Most offenders are aware that by making only the first
instalment towards the payment of their fixed penalties/offers, nonpayment of the fine then becomes unenforceable and by doing this
they have 1:- evaded paying the fine and 2:- evaded any criminal
prosecution. When alternatives to prosecution were initially introduced
they were intended to be used for relatively minor offences and to be
offered to people unlikely to re-offend thus freeing up court time and
keeping first offenders out of the judicial system. However, again this
has failed on several levels, 1:- the nature of offences which are now
covered by the offers and 2:- the number of offenders who have
multiple conditional offers/fixed penalties, some offenders having
offers in double figures. Although this may keep repeated offenders
out of the judicial system we do not believe that decent law abiding
citizens would be happy in the knowledge that repeated offenders are
constantly being able to “beat the system”, or indeed offenders would
no longer be convicted by a court and would therefore have no criminal
record.
If the number of these offers and the types of offences
covered by them, were to be increased, very little business would
indeed be left for J. P. courts to deal with.
5. As stated above the role of J.P. courts would appear to have very little
function left as most of the business dealt with by them will have been
removed from the courts by way of the increased number of
alternatives to prosecution. With the reform of the way in which fines
are collected and enforced, another of the JP’s functions will be
removed. That is, for their need to preside on the bench at Means
Enquiry courts for the non-payment of fines. There no longer being
any requirement for cases calling in courts, which in return would result
in no fines being imposed as a disposal.
6. Taking into account the points already raised in policy areas Nos. 4. &
5. we fail to see the requirement for establishing justice of the peace
courts in place of district courts. If the proposal to extend the range of
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alternatives to prosecution are established (including the introduction of
fiscal’s compensation orders) then the already limited type of cases
which the J.P.’s deal with will become even less. Added to that J.P.’s
sitting on the bench have to be accompanied by legally qualified
assessors an added cost to the public purse but which would result in
no great gain to the judicial system. Indeed the requirement for the
need of J.P.’s in the future is questionable. There is no consistency in
the way J.P.’s deal with cases and it is merely a lottery as to whether
the same type of case will be dealt with by way of a £50.00. or £500.00.
fine.
Also the inconsistencies when dealing with cases which have
been unpaid fixed penalties may result in some instances in the fine
imposed by a J.P. being less than the original fixed penalty or indeed
up to ten or twelve times the original level of the penalty.
Surely a
more satisfactory way forward would be to increase the number of
Stipendiary Magistrates, who are much better equipped to deal with a
greater variety of cases and in a much more efficient, consistent and
cost effective manner.
V. Crawford, District Court Clerk.
For and on behalf of:K. Carroll, S. Casey. E. Graham. M. Hamilton. M. Harvey. M. Marshall.
P. Moan. H. Myatt. M. McGinn. S. Pollok. L. Rowan. L. Smith.
District Court Clerks – G.M.B. Members.
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Tony Cormack
1

Purpose of Report

1.1
To give the Justice 1 Committee of the Scottish Parliament my views
on the merits and demerits of the Bill, in order to assist their scrutiny of the
provisions of the Bill and recommend any changes considered particularly
appropriate to the implementation of the provisions required to organise and
administer the JP Courts.
1.2
The views expressed in this report are my own views, and not
necessarily those of my Midlothian Justice of the Peace colleagues.

2

Background

2.1
I have recently discussed with a few interested parties the implications
of the establishment of the JP Courts as provided for in the Criminal
Proceedings etc. (Reform) (Scotland) Bill, together with the consequent
requirements for Justices to sign up to the envisaged JP contract, and the
relevant ongoing training and appraisal.
2.2
Whilst I am aware that appraisal is inevitable, and that the operation,
administration, and training of Justices, and the operation of the District
Courts, (to be renamed Justice of the Peace Courts) as from April 2007 will
involve a different structure and regime, and no longer be supported by the
Local Authority, I have considerable concerns, that as this aspect of
implementation will in the main be dealt with civil servants, they will have
insufficient knowledge and experience of the day to day working, customs and
practice of the present methods of operation of the District Courts, JPs and
their clerks, to be able to take a realistic and objective view as to how the new
Justice of Peace Courts will be organised and staffed, particularly within the
time scales provided for in the programme of implementation.

2.3
It is realised that the intention will be to operate the current District
Court services in Scotland for as long as possible, assuming we have the staff
on hand to do it, but it is inevitable that between now and April 2007, staff will
be seeking alternative employment now that they have been made aware of
the closure of the District Courts under Local Authority responsibility, and that
the transfer of property and staff will be organised and implemented by
Scottish Ministers to the employment of the Scottish Administration. It is
apparent from discussion with the existing clerks of court operating in the
Lothian and Borders area that very few if any of the clerks will “migrate” into
the new Justice of the Peace Court system, and as a consequence there will
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be major human resource problems to overcome, if this situation is
extrapolated throughout Scotland.
2.4
Whilst the Bill creates a framework for the Scottish Ministers to secure
the adequate and efficient provision of courts of summary criminal jurisdiction
principally through the Lord President of the Court of Session, who will in turn
delegate this responsibility to the Sheriff Principals for the Sheriffdoms in
which the Justice of the Peace Courts are to be located, the Bill in its present
form does not provide any details as to how this will be done.
2.5
One can only assume that in due course, detailed operational and
administrative procedures will be disclosed to those parties concerned, but in
the absence of any details it is difficult to reach an objective conclusion as to
whether or not the new arrangements for the operation of courts will be
suitable, realistic, and practical.
2.6
There has been no provision in the Bill to cover such elementary
details as to who will be responsible for the preparation of the court rotas (viz.
what justice will be sitting on what day), and whether or not there will still be a
place in the structure for Local Justices Committees, who presently agree the
court rotas, and what justices will be considered suitable to be put on the
bench.
2.7
In the meantime all matters relating to the detailed operation of courts,
JP Training, appraisal, and monitoring (which has not been reflected in the
bill) are pure conjecture.
2.8
The independence of Justices of the Peace from the Scottish
Parliament and any political interference is paramount, and Justices of the
Peace should be as independent from the Scottish Executive as are High
Court Judges and Sheriffs.
2.9
The Position of the Lord Advocate as provided for in the Scotland Act
jeopardises this independence, and there is no second chamber between the
Justiciary and the Politicians to ensure the independence of the Justiciary.
2.10
I, and other legal minds I have discussed this with, have concerns that
the Justice 1 Committee of the Scottish Parliament will be unable to be
sufficiently robust to ensure the independence of the Justiciary, and as a
consequence there will be an area of risk where undue influence, either
directly or indirectly, can be put on the Justiciary by Politicians, potentially
through the office of the Lord Advocate which now appears to be a political
appointment, and which breaks some 400 years of independence of the
Justiciary from Government.
3

Establishing J P Courts and Transitional Arrangements

3.1
The comments in this report are restricted to Part 4 of the Bill, as I
have in the main no difficulties with the general principles and policies
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provided for in the Bill, other than the new and higher levels of fiscal fines and
compensation orders which are not “means tested”.
3.2
The establishment of JP Courts provides that there is to be at least
one JP court to be located in every sheriff court district, except where the
Scottish Ministers determine that a JP court is not necessary. The question of
the future of the Midlothian District court remains unanswered, particularly as
Midlothian & Borders will be treated on a “pilot scheme” basis. Will Midlothian
Justice be subsumed into Edinburgh, or will there still be a JP court in
Midlothian? Unless the Executive provides early warning as to how this will be
dealt with, I can perceive problems of implementation becoming apparent
sooner rather than later.
3.3
There would appear to be a good case for some form of interim
contract between Scottish Ministers and the Local Authorities to allow existing
court facilities to be used, where they are currently owned by the Local
Authority, and the possibility of current clerks of court to be subcontracted to
the Scottish Court system during the period of transition. It is understood that
the Scottish Court system could be considerably under-resourced, as they
may have overestimated the number of clerks and court employees currently
employed by Local Authorities who are prepared to transfer to the Scottish
Administration. It is presumed that those civil servants charged with human
resource activity in this area will be taking an early view on this.
3.4
At an early stage, particularly in the case of Midlothian, clear
arrangements will have to be made regarding the transfer of records etc
relating to recent proceedings which will have to be dealt with by the new JP
Court.
3.5
Midlothian Council is presently in a state of flux with regard to the
provision of appropriate premises to house the Justice of the Peace Court,
and are unable to plan this until the Executive or their delegated party can
offer advice and information as to what is going to happen to Midlothian
Justices, and the setting up of a Midlothian Justice of the Peace Court under
the new regime.

4

Appointment of JPs and Conditions of Office

4.1
It is understood that all current bench serving Justices of the Peace
under the age of 69 will be offered appointment as a JP for a sheriffdom
provided they meet the criteria prescribed in the Act, and accept the terms
and conditions laid down with regard to training and appraisal.
4.2
At present, the Midlothian Justice Committee arranges the court rota,
and from time to time have excluded from the rota, any JP who they
considered had not attended the required number of training sessions, or
where they considered that their performance in court, or in their public life
had not been up to an acceptable standard. Within Midlothian there was an
acceptable procedural process to deal with this, and to entertain appeals from
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a Justice who fell into an “excluded” category. In the transitional
arrangements, this does not appear to have been covered, and any current
party recorded as being a Justice of the Peace in the Scottish Executive’s
records would appear to be offered a JP appointment under the new regime,
and as a consequence would appear to be authorised to sit in court from day
one of the new regime, having attended an envisaged three day “crash
course”, but not necessarily having been appraised on their suitability to be
put back on to the court rota.
4.3
Clause 55 subsection (4) makes reference to a scheme devised by
Scottish Minister, whereby allowances will be paid to JPs. Some clarification
of this would be helpful!
4.4
The signing duties and responsibilities of JPs would appear to be
extended by clause 49 (5) so that a JP can sign “at any other place in
Scotland”. It is presumed that the current practice of sheriffs being the first
point of contact with regard to the signing of warrants will still apply, but early
clarification of exactly what a JP can sign with regard to sheriffdom
boundaries is required.
5

Operation of the JP Court

5.1
It is not anticipated that the day to day procedures in the JP court will
be any different from the current set up in the District Court, but it would
appear within the framework of the Bill, that a duly appointed JP will be able to
sit in any court within his sheriffdom, for example, a Midothian Justice could sit
in Peebles, and a Peebles Justice could sit in Edinburgh. Such a development
sweeps away the principle of “Local Justice” but from an operational point of
view could be considered to be “cost effective”!
5.2
It is important that the needs of the public are taken into account when
arranging court business. It may be easier for someone in Bonnyrigg or
Dalkeith to attend a court hearing in Edinburgh rather than Penicuik, should it
not be possible to site the court in Dalkeith, and this fact should not be lost
sight of when the Sheriff Principal is making logistical arrangements for the
siting of the JP courts within his jurisdiction, as there will be similar problems
encountered by the general public in various parts of Scotland.
5.3
It is vital that JPs and their clerks are able to establish a mutually
acceptable working arrangement under the new regime. At present clerks
have a good measure of the competency of the Justices they sit with,
(similarly, the Justices with the clerks), and this is built up over a considerable
period of time. It is important that both the Justices and the Clerks establish a
working relationship prior to sitting in Court together, and as a consequence it
makes considerable sense if the clerks were involved with the training of the
JPs they are likely to sit in court with. If the Local Authority Clerks are
disappearing from the scene on the transfer date, then it is most important
that both Justices and their “new” Clerks have an opportunity to familiarise
themselves with one another prior to the transfer date.
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6

Training, Appraisal & Monitoring of JPs

6.1
It is difficult to assess what effect the transfer to the new regime will
have on training, as there is no detail in the bill as to how this will be carried
out, or who will do it. It would appear to be sensible to have some input from
the clerks with regard to the training of Justices, but the fact that the clerks will
effectively by employees of the Scottish Court Service, and as a consequence
employees of the Scottish Executive, they will no longer be “independent”,
and could risk the independence of the Justiciary, if they were allowed to
exercise undue influence politically if instructions as to how certain matters
were to be dealt with were from time to time instructed by politicians.
6.2
Anyone wishing to continue to remain a Justice must be prepared to
be subjected to appraisal. The appraisal must be done on a “best practice”
basis similar to that adopted in most well organised concerns, so that it
provides a platform for both the appraiser and the appraised to mutually agree
the outcome. It is of paramount importance that appraisals must be carried out
by one’s peers in order to maintain the independence of the Justiciary.
6.3
Due warning should be made of the forthcoming appraisal, and it
should be preceded by mentoring if that is deemed to be appropriate. No
mention of “mentoring” has been made in the bill, and this is an important part
of the process if JPs are to be trained and able to operate in court at the
required levels of competency.
6.4
The practicalities of appraisal have to be realistic. At present, a
Justice can sit on several courts in a row without ever having to hear a trial,
and as a consequence if the day on which an appraisal falls has no trials to
hear, then the appraisal is only part completed.
6.5
Appraisals must be done by a peer group, and it is not politically
acceptable to include clerks in the appraisal process, as they could be seen
not to be sufficiently “independent”. There would be no harm in obtaining
information from clerks on an “informal” basis regarding the performance in
court of a JP, but any input by clerks would have to remain informal.
6.6
Some form of structure within each sheriffdom will require to be
created to satisfactorily carry out appraisals, and the structure has to be
robust, transparent, and acceptable to the JPs who will be appraised. It is also
important that “an Industry Standard” method of appraisal is used throughout
Scotland.
6.7
As mentioned earlier in this report no mention has been made about
“Mentoring”, and it is important that provision for this should be made in the
Bill. This will be difficult to carry out properly, as each sheriffdom may well
underestimate the time required to deal with this on an ongoing basis.
6.8
Whilst no mention has been made in the bill with regard to the
removal of a JP as the result of an adverse appraisal, there should be
provision made in the appeals procedure at a level lower than that provided
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for within clause 58 of the bill. Any appeals procedure arising from an adverse
appraisal must be in accordance with “best practice” and commensurate with
the appraisals appeals procedure currently used in well run organisations.
7

Signing Functions

7.1
The provisions in clause 63 sub paragraphs (2) & (3) give cause for
concern, where it is provided that a member of a local authority, despite not
being a JP may exercise signing functions in the same manner as a JP. This
is a dangerous precedent, and further clarification as to what can and what
cannot be signed in this manner must be disclosed. Members of Local
Authorities do not undergo any training with regard to signing duties, and
under the new regime, they will no longer be able to call upon their Local
Authority employed clerk for legal guidance.
8

Recommendation

The Justice 1 Committee of the Scottish Parliament is invited to :
8.1
Note this report, and consider the comments made therein with a view
to passing them on to the legislators and the implementation team.
8.2
That at some stage in the future consideration is given to amending
the Scotland Act to revise the position of the Lord Advocate in order that he
maintains “independence” from government, so that he can ensure the
Independence of the Scottish Justiciary in all of its forms from High Court
Judges through to Sheriffs and Justices of the Peace.
Tony Cormack
31 March 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Scottish Prison Service
Thank you for your letter of 1 March inviting written comments from SPS on
the following parts of the Bill:
1.
2.
3.
4.
5.
6.
7.
8.

Reform to the system of bail and remand.
Changes in the law relating to procedure in summary and
solemn cases.
Increasing the criminal sentencing powers in the summary
courts.
Extending the range of alternatives to prosecution that can be
offered.
Reform of the way in which fines are collected and enforced.
Establishing JP courts in place of district courts.
Reform of the procedures for appointment and training of JPs.
Placing the Inspectorate of Prosecution on a statutory footing.

We have considered the impact of these measures on the business of SPS
and we are commencing on items 1, 3, 4 and 5 which might be considered to
have some effect on SPS. We have separately considered the resource
implications of these proposals and completed a questionnaire provided by
the Finance Committee for this purpose. A copy of our response is attached
for the Committee’s information.
Reforms of bail and the way in which fines are collected and enforced
The reforms of the system of bail and remand provide clarity. We estimate it
is possible that SPS would see an increase in around 25-35 prisoners as a
result of these changes.
This potential increase in our prison population should be balanced against
consideration of the fine enforcement changes. We estimate that it is possible
that the number of prisoners sentenced for fine default could fall as a result of
the new measures. In the last year we had 6,098 receptions for fine default.
With a gross sentence length of 11 days for such an offence the average
prison population each day for fine default was 61. If the new fine
enforcement arrangements are more effective it is possible that the reduction
in such prisoners could net off against the anticipated increase in remand
population.
Alternatives to prosecution and sentencing powers
In general SPS would note that the prison population increased for a long
period during which recorded crime also increased. In recent years however
despite a significant reduction in recorded crime the prisoner population
continued to increase. A number of factors appear to contribute to this
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including investigation success, decisions within the Crown Office and
sentencing decisions. There appears to be no single driver of the prisoner
population.
SPS welcomes the availability of a wide range of disposal options. Given the
very negative impact that prison has on the life of an offender and their family
the very act of imprisonment can reduce the positive factors which would
contribute to reduce re-offending in the future. For example the offender is
removed from any employment, suffers disruption to the relationships and
controls offered by their family and community, and can lose access to
housing. It therefore seems right to take every opportunity to find effective
disposals which stop or reduce offending and re-offending as soon as
possible. A wider range of alternatives to prosecution offers the chance to
divert minor or first offenders from the “conveyor belt” of the criminal justice
system and effective use of community disposals offers the opportunity to
tackle offending behaviour without the added negative impact that prison
produces.
I am copying this letter to the Finance Committee for information and to the
Minister for Justice.
Tony Cameron
Chief Executive
10 April 2006
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ANNEX
CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL –
FINANCIAL MEMORANDUM
QUESTIONNAIRE
SCOTTISH PRISON SERVICE
Consultation
1. Did you take part in the consultation exercise for the Bill, if
applicable, and if so did you comment on the financial
assumptions made?
Yes, SPS participated in the consultation exercise and provided
comments on the estimated impact of the proposals on the prisoner
population and associated financial implications.
2. Do you believe your comments on the financial assumptions have
been accurately reflected in the Financial Memorandum?
Yes, the Financial Memorandum accurately reflects the financial
implications for SPS based on the estimated changes to the prisoner
population and the assumption that such changes would be
accommodated within existing capacity.

3. Did you have sufficient time to contribute to the consultation
exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do
you believe that these have been accurately reflected in the
Financial Memorandum? If not, please provide details.
Yes
5. Are you content that your organisation can meet the financial
costs associated with the Bill? If not, how do you think these
costs should be met?
Yes, the Financial Memorandum accurately reflects the financial
implications for SPS based on the estimated changes to the prisoner
population and the assumption that such changes could be
accommodated within existing capacity.
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6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over
which such costs would be expected to arise?
Yes. Paragraph 386, in relation to the bail and remand proposals,
states that provided that the likely maximum impact of the overall
package on prisoner numbers can be met from within existing capacity,
the cost of these prisoner places can be met from within existing
resources. Paragraph 431 also states, in relation to the enforcement of
fines proposals, that greater use of sanctions such as arrestment of
earnings and deductions from benefits will reduce the number of
people sent to prison. Implementation of these proposals should help to
offset some of the likely increase in prisoner numbers that will be
generated by the bail and remand proposals.
In the event that the increase in prisoner numbers resulting from these
proposals cannot be accommodated within existing capacity, the
estimated cost of providing additional capacity will be around £40k per
place per annum.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that
these associated costs are accurately reflected in the Financial
Memorandum?
N/A
8. Do you believe that there may be future costs associated with the
Bill, for example through subordinate legislation or more
developed guidance? If so, is it possible to quantify these costs?
No.
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Scottish Legal Aid Board
Thank you for your letter of 1 March 2006 inviting the Scottish Legal Aid Board
to submit its views on the provisions of the Criminal Proceedings etc (Reform)
(Scotland) Bill and on the likely impacts of the proposed measures. The
Board welcomes the opportunity to comment on the new Bill, and we have
limited our comments to the areas of the Bill which specifically have an impact
on legal aid matters.
The Board welcomes the Bill and supports its aims to improve summary
justice in Scotland. The Board strongly believes that any improvements to the
summary justice system have to have regard to the requirements to the justice
system as a whole. The reform of summary justice has provided the
opportunity for the key stakeholders in the criminal justice system, of which
the Board is one, to engage and develop our systems to bring benefits to the
entire system.
PART 1 – REFORM TO THE SYSTEM OF BAIL AND REMAND
There is likely to be a marginal financial impact of additional costs to legal aid
as a result of the changes introducing the additional requirement to give
written reasons. This may result in an increased number of bail appeals
which would add to the costs.
These additional costs are difficult to predict with certainty at present, but we
do not believe that these costs will be significant.
PART 2 – CHANGES IN THE LAW RELATING TO CRIMINAL
PROCEEDINGS IN RELATION TO PROCEDURE IN SUMMARY AND
SOLEMN CASES
The Board welcomes the general proposals aimed at improving the efficiency
and effectiveness of the summary justice system. The Board agrees that the
main issue here is the speedy resolution of cases which could help deter
further offending and also bring benefits to victims and witnesses.
The Board would wish to comment on the following provisions of the proposed
changes to criminal procedures:
Section 6 – Liberation on Undertaking
We welcome the proposal to increase the flexibility in the use by the police of
liberation on undertaking. This will help to make sure that the first calling of
the case can take place sooner in more cases. There will be a need for a
change to the legal aid regulations for the duty solicitor arrangements to allow
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a solicitor of choice to advise and represent those appearing on such
undertakings.
Section 7 – Electronic proceedings
We welcome the proposal for an electronic version of the complaint to be
made available and to be regarded as the principal complaint. This will allow
the Board to further develop its Legal Aid Online programme to allow for
electronic applications for legal aid to be accompanied by these electronic
complaints, thereby further reducing the time to take decisions on legal aid
applications.
Section 8 – Manner of Citation
The proposals increase the range of options available to inform an accused
person or witness to a case of the date and place of the court hearing. At
present, the majority of courts compel defence solicitors to cite witnesses by
sheriff officer, with the cost borne by the Legal Aid Fund. The proposed
change will result in some savings to the Legal Aid Fund.
Section 14 – Proceedings in Absence of the Accused.
We note the proposal for proceedings in absence to be extended to all types
of summary case, where the court is satisfied that the accused has been
properly cited, and it considers it to be in the interests of justice to proceed. If
the court appoints a solicitor to represent the interests of the absent accused
not already in receipt of legal aid, automatic legal aid would need to be made
available to the solicitor. Some change in the legal aid provisions will be
necessary to support the operation of this proposal.
Section 16 - Obstructive Witnesses
We note that the Bill will amend section 156 of the Criminal Procedure
(Scotland) Act 1995 to bring in broadly the same powers that the court
currently has in dealing with witnesses under solemn procedure (under
sections 90A to 90E of the 1995 Act.). The Advice and Assistance
(Assistance by Way of Representation) (Scotland) Regulations were amended
to allow for witnesses apprehended under solemn procedure to be
represented at any hearings. Similar amendments will be required for these
hearings under summary procedure.
Section 31 – Recovery of Documents
These provisions of the Bill will allow the Sheriff to grant orders for recovery of
productions or documents. This will apply in both solemn and summary
cases. At present this procedure is only competent in the High Court, where
only counsel or solicitor advocates have rights of audience. In a sheriff court
case, this means that the Board must pay for the costs of counsel to draft and
present the necessary petition to the High Court. The Board welcomes the
proposal that the sheriff will now be able to deal with these matters. Solicitors
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will be able to deal with these matters themselves, and will not require to incur
the additional costs of employing counsel. This will therefore bring savings to
the Legal Aid Fund. This simplification of procedures should also reduce the
possibility of a solicitor asking the Board to treat a summary case as an
exceptional one, and thus allow these cases to be remunerated on the fixed
fee basis.
PART 3 – INCREASING THE CRIMINAL SENTENCING POWERS OF THE
SUMMARY COURTS
The Board notes the proposals to increase the sentencing powers of Sheriffs
in summary cases to a maximum of 12 months imprisonment and a £10,000
fine.
The increased sentencing powers may lead to increased applications, and
grants of summary criminal legal aid on the basis of a perceived severity of
sentence and an increased number of applications for the employment of
counsel. However, there is equally the potential for an increase in the number
of cases previously prosecuted under solemn procedure to be prosecuted
under summary procedure, reducing costs to the Legal Aid Fund, as
described in the Bill’s Financial Memorandum.
PART 4 – EXTENDING THE RANGE OF ALTERNATIVES TO
PROSECUTION THAT CAN BE OFFERED TO AN ALLEGED OFFENDER
AND THE MANNER IN WHICH THOSE ALTERNATIVES CAN BE
ENFORCED AND DISCLOSED
The Bill proposes that some of the less serious cases currently prosecuted in
the courts will be diverted to an increased range of disposals by increasing the
maximum level of Fiscal fines from £100 to £500 and introducing Fiscal
Compensation Orders and Work Orders. There may be some marginal
savings in legal aid costs as a result of the introduction of fiscal compensation
orders, but no legal aid savings can be assumed as a result of the proposed
increase in fiscal fines, given that a number of these cases may not presently
qualify for criminal legal aid, for the reasons set out in the Bill’s Financial
memorandum.
Although these proposals could result in the number of applications for
criminal legal aid reducing because cases would be taken outwith the formal
court structures, a likely consequence of this could well be the increased use
of Criminal Advice and Assistance. This could either be as a result of clients
consulting solicitors in relation to these alternatives, or due to pressure to test
these new alternatives in court.
PART 5 – REFORM OF THE WAY IN WHICH FINES ARE COLLECTED
AND ENFORCED, INCLUDING THE CREATION OF A NEW ROLE OF
FINES ENFORCEMENT OFFICER
The Board notes the proposals to create the new positions of fines
enforcement officers tasked with managing the collection of fines and taking
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enforcement action against those who refuse to pay their fines. The Board
also notes the proposals to give these officers the power to arrest the
offender’s earnings, minimising unnecessary court involvement.
Under Criminal Advice and Assistance, advice on means enquiries and fines
in the sheriff and district courts cost about £0.5 million each year. However,
we would not anticipate that there would be any reductions in these legal aid
costs. No additional payments are currently made to solicitors to provide
representation at any means enquiry hearings, the current costs are solely
under the Advice and Assistance Scheme. Under the new arrangements,
these persons would still be entitled to receive advice under Advice and
Assistance. It could well be that as these new procedures are introduced, we
see an increase in the amount of advice given to clients in relation to these
matters, although this could level off in time.
PART 6 – ESTABLISHING JUSTICE OF THE PEACE COURTS IN PLACE
OF DISTRICT COURTS
The Board has no comment to make in relation to these sections of the Bill,
other than to observe the need for consequential changes to the legal aid
legislation to reflect any change of name.
PART 7 – REFORM OF THE PROCEDURES BY WHICH JUSTICES OF
THE PEACE ARE APPOINTED AND TRAINED
The Board has no comment to make in relation to these sections of the Bill.
PART 8 – PLACING THE EXISTING INSPECTORATE OF PROSECUTION
IN SCOTLAND ON A STATUTORY FOOTING
The Board has no comment to make in relation to these sections of the Bill.
Lindsay Montgomery
Chief Executive
10 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Scottish Women’s Aid
FOREWORD
Scottish Women’s Aid (“SWA”) is the national, co-coordinating body for the 40
affiliated, local Women's Aid groups in Scotland providing information, support
and safe refuge to women, children and young people experiencing domestic
abuse The National Office in Edinburgh both services and supports the
network of local groups and brings issues to a forum on their behalf.
INTRODUCTION
SWA welcomes the opportunity to comment on this Bill.
We welcome the majority of these proposals and the spirit that lies behind the
intention to deal robustly with breaches of bail and delays in progressing
criminal cases. These proposals are long overdue and will assist in protecting
women, children and young people experiencing domestic abuse.
As we have said, while this Bill is a welcome opportunity to address issues on
bail and procedure which have been long outstanding, there are areas that we
feel do not go far enough or on which we have concerns. Our comments are
detailed below in the order that the relevant sections appear in the Bill:SECTIONS 1- 5 BAIL
a) Proposed Section 23D
Although this is not included in the Bill, the proposed section 23D should be
amended to also state that where the accused has a history of convictions for
violence under summary procedure, bail should only be granted if there are
exceptional justifying circumstances. The reasoning behind this is that such a
history demonstrates a propensity for violent behaviour and a charge on
indictment indicates that this violence is intensifying. Consequently, the
accused poses a risk to the public and should be denied bail.
Further, even if the accused has no previous convictions under summary or
solemn procedure, the Bill should state that where this is a first offence under
indictment, and there is no history of similar or related convictions under
summary procedure, if the circumstances of the crime are so extreme as to
suggest that the accused might likely reoffend or be a danger to public safety,
then, bail would only be granted if exceptional circumstances justify it.
These powers, however, will only work if the courts actively use them to send
a clear message to recalcitrant accused, who treat bail conditions in a cavalier
fashion, that breaches of bail will not be tolerated and will be dealt with
appropriately.
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b) Matters on Bail not dealt with in the Bill
i) Victim Input
The Committee may wish to consider whether the Bill should include provision
for the victim to be consulted on bail issues, particularly in
more serious cases, as this is not included in the Bill.
In this matter, the opinions of the Judiciary, Crown Office, police and those
organisations supporting victims in criminal proceedings are crucial, in order
to determine whether or not this would be an overall positive move for victims,
are there are matters which could go against this:x It is a possibility that, in those cases where the victim and the
accused were known to one another, or had a close
connection, pressure not to oppose bail could be put on victims
by the accused to their friends or relatives.
x Fear of retaliation from the accused if the victim’s views on the
matter were made known to them could also be a determining
factor, particularly after sentencing if the accused is not given a
custodial sentence.
x Women experiencing domestic abuse may wish to comment on
the risks to them, their children and other witnesses of their
partner being given bail but it should be recognised that in they
may also, for a variety or reasons, not wish to do so
x Another issue may be the time factor: if an accused s being
brought from custody, having been arrested the day before,
then there may be little time to formally seek the victim’s views,
although the arresting officers could canvass the victims’ views
at the time of the arrest of the accused.
x How persuasive would the victim’s views be and could the court
draw a negative inference where a victim declines?
ii Recommendations of the Sentencing Commission not included in the
Bill
The proposed sections on bail do not appear to cover situations where the
accused applies for bail between conviction and sentence or where they are
lodging an appeal against sentence.
x

In the Sentencing Commission’s 2005 Report on the Use of Bail and
Remand, they state, inter alia, at Paragraph 8.2, “An accused person
who has been convicted is in a different position to an accused
awaiting trial. The accused no longer enjoys the presumption of
innocence. The factual circumstances giving rise to the accused’s
conviction are not only before the court, they are public knowledge.
Likewise any previous convictions will be before the court and may also
have become known to witnesses and other members of the public. In
these circumstances, it is clearly desirable that judges act in as
consistent a manner as possible in deciding whether an accused
should be remanded in custody, pending sentence, and in explaining
that decision to the accused person and the wider public. “
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In this regard, their Recommendation No.36, stated, “We recommend
judicial guidance relating to the granting of bail to an accused between
conviction and sentence should be kept up-to-date. (Para 8.2”)
x

At Recommendation 37, they further stated “We recommend that as
soon as practicable the High Court of Justiciary should issue detailed
guidance relating to interim liberation. (Para 8.8)”

This matter was dealt with in Paragraphs 8.3 to 8.10, in particular
Paragraph 8.5 “Whilst many appellants who have been convicted on
indictment are refused interim liberation, some appellants convicted of
serious offences and serving periods of imprisonment extending to several
years are granted interim liberation.”
The Committee may, therefore, wish to consider adding provisions to the Bill
reflecting these Recommendations.
iii Recommendations of the Sentencing Commission on monitoring and
evaluation, training, and the production of guidance and procedural
rules
The Commission made the recommendations listed below in relation to the
conduct of monitoring and evaluation, training, and the production of guidance
and procedural rules. These will all play an important part in ensuring that the
changes to the law are understood and properly applied. Consequently, they
should be put in place as soon as it appropriate once the legislation has
commenced and we would like to see firm undertakings from the Executive
and the relevant bodies that the appropriate action will be so taken.
14. We recommend that there should be close monitoring by Her Majesty’s
Chief Inspector of Constabulary and the prospective independent inspectorate
for the Crown Office and Procurator Fiscal Service of compliance with the
Lord Advocate’s guidelines governing the roles of the police and procurators
fiscal in relation to bail. (Para 4.13)
17. We recommend that to help reduce inconsistencies in the grant and
refusal of bail the following practical steps should be taken (Para 5.13):
• Consistent application of the Lord Advocate’s guidelines to procurators
fiscal.
• More training for the professional judiciary by the Judicial Studies
Committee, including information relating to the use of bail information and
bail supervision schemes.
• Provision of up-to-date guidance from the Appeal Court (to replace the
“Wheatley Guidelines”).
19. We recommend that the High Court of Justiciary should consider issuing
additional procedure rules and guidance relating to the conduct of bail reviews
in terms of section 30 of the Criminal Procedure (Scotland) Act 1995. (Para
6.8)
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SECTION 6- POLICE LIBERATION ON UNDERTAKING
Apart from the fact that these proposals are at odds with the others in this Bill,
this may impact on the working of the ACPO(S)/COPFS Domestic Abuse
Protocol, where the presumption is that the accused will be arrested in all
cases where there is evidence to do so and may also disrupt the working of
the pilot Domestic Abuse Court in Glasgow.
There are a number of procedural issues which do not appear to have been
considered in relation to the implementation of this section, as follows:x
x
x

x
x
x
x
x
x
x

x

Could an accused whom the police chose not to liberate and instead
was arrested and detained, legally challenge the police decision?
How would this process operate- if the police have liberated an
accused on an undertaking, how do they report/inform the Fiscal, and
how is this recorded, both by the police and the Fiscal?
For the protection of the public, the Fiscal will surely be required to
consider whether the police’s decision was appropriate in every case
where this police liberation has been granted. How will this decision be
made and recorded?
On what basis will the Fiscal rescind or vary the police decision - they
will be required to record the reasons for their decision.
Could an accused challenge the Fiscal’s decision to rescind or vary
and will the fact that there is no statutory provision for this be ECHR
compliant?
The Bill must provide that these undertakings will carry the same
weight as a bail decisions in terms of enforcement of breaches and it
currently does not state this.
The legislation does not provide that these undertakings will carry the
same prohibitions on the accused’s actings as those in bail special
conditions.
The penalties for breach of an undertaking are not stated in the Bill.
In following with the other proposals re bail within this Bill, the Bill must
state that the written undertaking signed by the accused, of which he
receives a copy, states the penalties for breach of the undertaking.
The Sentencing Commission’s Recommendation No. 29 “. We
recommend that there should be a presumption against the police
liberating for reporting a person who is alleged to have committed an
offence involving a breach of a bail condition. (Para7.6)” must be
incorporated into the Bill.
Paragraph 67 of the Bill’s Policy Memorandum makes reference to the
fact that the Lord Advocate will issue guidance to the police on the
exercise of these new powers and we would like to see these issued as
soon as possible and updated regularly.

SECTION 7- ELECTRONIC PROCEEDINGS
x

The “other person” serving the citation must certify that they have done
so- the Bill does not currently state this.
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x

x

The Bill makes no provision as to the governing rules under which
these “other persons “ will be regulated or the penalties for them
fraudulently asserting that a citation was served when in fact, it was
not.
Given the vagaries of the postal system, it is not acceptable that
service by ordinary post will constitute delivery there is no guarantee
that the accused has received the document personally.

SECTIONS 14 and 15 – ABSENCE OF ACCUSED
This will improve the current existing legislation and goes some way towards
ensuring that cases are not delayed by accused continually failing to appear
for no good reason.
.
SECTION 16- OBSTRUCTIVE WITNESSES
While it is appreciated that this provision is intended to prevent obstructive
witnesses delaying the progress of the trial, there is concern as to the effect
this may have on witnesses who are not deliberately prevaricating, but are, in
fact, reluctant to give evidence due to the nature of the case, the relationship
with the accused or fears or retaliation by the accused.
This could apply to women experiencing domestic abuse, whom, as the
Committee will be aware, have historically faced a multitude of barriers in
giving evidence:x
x
x
x
x
x
x
x
x

Fear that the court will not believe her
The abuser will only receive a token sentence or fine and will return to
increase the abuse
Difficulties in obtaining Legal Aid for civil preventative orders
Sheer embarrassment of telling police and the courts and speaking out
“in public”
Intimidation or coercion by the abuser
Not wanting to have to confront the abuser in court- this will, hopefully,
be alleviated by the new provisions for vulnerable witnesses
If woman has fled the abuser, fear that her whereabouts will be
revealed or read out in court
Witnesses’ fear of identity/address being revealed
Problems with enforceability of interdicts, Exclusion Orders and NonHarassment Orders intended to prevent the abuser harassing or
approaching the woman

In summary, the last thing that a woman should face is the prospect of being
arrested due to fear or a lack of confidence in the system.
This power should be used sparingly and the Fiscal should use the police and
VIA to identify, at an early stage, if there are likely to be any issues with the
victim recanting or indicating a reluctance to testify, so that the woman can be


690

given the necessary support, or the case taken forward without the presence
of the witness.
This issue that could be explored at the precognition stage but there is no
precognition in summary cases. Although it is not a matter covered by this Bill,
it would be worthwhile for the Crown Office to consider the value of
discretionary precognition in those summary cases where the instance of
unwilling witnesses regularly occurs, or where there is a likelihood of this
occurring e.g. - cases of violence where the accused and victim/witnesses are
known to one another.
SECTIONS 22 & 29- TRANSFER OF SUMMARY CASES
While this may assist in limiting time delays, the issue of the inconvenience
and difficulties for victims of crime and witnesses in organising child care and
time off work, etc, to travel to another Sheriff Court, or even further to a court
outwith the Sheriffdom, must be recognised and as much notice as possible
given to witnesses.
It should also be recognised that witnesses may not be able to accommodate
revisions of this nature, and it should be taken into account that such
changes, particularly if they are carried out at the last minute, may also impact
on the availability of a witness’s supporter, the availability of special measures
for witnesses and police support to take or accompany the victim or witness to
court.
SECTIONS 33
PROCEDURES

to

35-

SENTENCING

IN

SHERIFF

SUMMARY

This is a welcome proposal, provided that it does not result in the
“downgrading” of the prosecution and sentencing of any crimes or offences
which would normally have been dealt with under Sheriff Court solemn
proceedings, the issue being that solemn procedure offers the court the option
of passing an even longer sentence than the proposed maximum of 12
months under summary procedure.
SECTION 36- JP COURTS’ POWER TO ONCREASE PENALTIES
This raises concerns as to how cases involving domestic abuse are treated.
Currently, the Crown undertakes that any such cases will be heard in the
Sheriff and not District Courts. SWA do not want to see any revision of this
policy whereby such cases are referred to the newly-styled” JP courts” simply
because these courts now had the option of imprisoning convicted persons for
up to six months or imposing a fine not exceeding Level 5.
To do this would be a seriously backward step, undermining the
ACPO(S)/COPFS Domestic Abuse Protocol, the pilot Domestic Abuse Court
in Glasgow and undoing all the work to date in impressing on abusers, women
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experiencing domestic abuse and the public as a whole, the seriousness with
which the courts regard domestic abuse.
Consequently, it is imperative that the Lord Advocate issue guidance to the
effect that cases involving domestic abuse will continue to be heard in the
Sheriff Courts, drawing attention to the mandatory use of the Protocol.
SECTION 38- COMPENSATION ORDERS
SWA have serious concerns on the proposal to increase the use of these
Orders. It is well-documented that abusers often force women to pay fines
levied against them and the use of Compensation Orders is only likely to
promote this type of behaviour. We would state that, as a general rule, the
courts should not view this as an acceptable disposal in cases of domestic
abuse, for the following reasons:x

x
x

x
x

It would mean that the offender would still have contact with the victim
in situations where the victim, or their family, does not want to have any
contact whatsoever with the offender. Such a proposal would force
them into doing this and could endanger the safety of women and
children who have fled from an abuser.
The offender may choose to withhold the money as a means of further
abuse or victimization. As a result, the woman would undergo the
humiliation of waiting for payment from the abuser.
There are serious safety considerations as offenders could use
information about bank accounts, etc, to locate women and children
who have fled due to domestic abuse , thereby having information on
their whereabouts and possibly the location of Women’s Aid refuges
The abuser could pressurize or threaten the woman not to claim
compensation.
There is no provision to either consult the victim of the crime about the
appropriateness of such an order or for the Fiscal to make any enquiry
into the financial means of an offender.

SECTION 39- FIXED PENALTY AND COMPENSATION OFFERS
We would reiterate the comments on section 38 above and further state that
diversion from prosecution is never an appropriate disposal in cases involving
domestic abuse. We would expect that the Lord Advocate would issue
guidance accordingly.
Fixed Penalty Fines and Compensation offers or “combined offers” from the
Fiscal should not be used in relation to any offence involving domestic abuse
which could otherwise tried summarily.
Use of such disposals sends out completely the wrong message to abusers,
women and the public. It says that such cases do not even merit the attention
of the court and can be” bought off” by the payment of a fixed penalty.
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Fiscal fines are not recorded, and it is proposed that the compensation offers
will follow suit. Consequently, there is no formal record kept of repeated
offending which otherwise alert the Fiscal and the court that the offender has
repeatedly carried out offending behavior or that their behaviour is escalating
into something more serious.
SECTION 40- WORK ORDERS
Our comments on sections 38 and 39 are valid here. This disposal is not
suitable for cases involving domestic abuse and we would expect that the
Lord Advocate would issue guidance accordingly.
Local Authorities have assessed these orders, as part of their review of
services delivered by their Criminal Justice Social Work Services
Departments; these reports are available on the Scottish Executive’s website
and may be of interest to the Committee in their consideration of the Bill.
The reports record varying degrees of success and satisfaction in these
Orders and, more importantly, disclose concerns as to a lack of risk
assessment undertaken as to the suitably of the offender for this disposal or
the project in question. Sheriffs’ views as the effectiveness of both this
disposal and how it is managed by Social Work, often varies considerably.
There is also the question of Social Work resources available to administer
these and other relevant schemes.
SECTION 41- DISCLOSURE OF PREVIOUS OFFERS
Presumably, this section will also allow the Fiscal to advise the court of a)
problems in securing the offender’s regular compliance or failure to meet
instalment payments and b) more serious incidences where non-payment of
Fiscal Fines and Compensation Orders, or non- compliance with Work
Orders, necessitated the matter being brought back before the court.
Louise Johnson
Scottish Women’s Aid
April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Faculty of Advocates
The Faculty of Advocates welcomes the opportunity to provide written
submissions on the Bill.
For the purpose of this response, where no comment is made, Faculty
expresses no view on the proposed provisions.
BAIL
1.
Section 1 of the Bill: Faculty questions the appropriateness of the
measure contained in proposed section 23B (3) (that the attitude of the
prosecutor ought not to restrict the exercise of the court’s discretion in
determining the question of bail). The Crown, on receipt of a report from the
police, decides whether to raise proceedings, who should be accused, what
the charges should be and what the most appropriate forum is. They do so
after consideration of many factors, not all of which might be appropriate for
disclosure in a public hearing, particularly at an early stage in proceedings.
One of the decisions taken, after what should be a careful scrutiny of all the
relevant factors, is the attitude to bail. The Court when considering a bail
application, is aware of the nature of the charges, whether the accused seems
to be subject to any bail orders and, if disclosed by the Crown, the accused’s
history of offending. While these factors are important they may not comprise
all of the information relevant to the question of bail. It is suspected that this
proposal arises from a belief that the Crown, despite possessing all relevant
information, sometimes makes the wrong decision in formulating an attitude to
bail in a particular case. The view of Faculty is that if this proposal is enacted
it is likely that far more wrong decisions will be made by judges who will
possess much less relevant information than is available to the Crown.
2.
Section 2(1) of the Bill: Faculty welcomes the proposal contained in
section 24 (2A) that the court shall state reasons for the grant or refusal of
bail.
3.
Section 2(1)(b) of the Bill: the proposed section 24 (5)(ca) is of some
concern. The wording “does not behave in a manner which causes or is likely
to cause alarm or distress to witnesses” is, in our submission, ambiguous, too
wide and involves a highly subjective test. The likelihood of an accused
apparently offending under this provision may depend on the sensibilities of a
witness who may be anxious about seeing the accused under any
circumstances. For example, the random passing in the street of an accused
and a witness could cause the witness alarm or distress. Such a situation
could easily arise and would expose an accused to prosecution for breach of
bail for nothing more than walking in the street. The proposed penalties for
offending behaviour are severe. There is no definition of conduct which may
qualify as behaviour. Behaviour which is “likely to cause alarm or distress” is
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too broadly expressed and covers too wide a range of conduct given the
serious sanctions to which contravention would expose the accused. The
current condition “not to interfere with witnesses” is in our submission more
than adequate.
It appears that what is required is that an accused is told in ordinary language
in court when he is granted bail what the phrase “not to interfere with
witnesses” means.
4.
Section 2(2)(c) of the Bill: Subsection (2B) of section 24 which
requires an accused to make an application to change a domicile of citation
within 7 days appears to us to be at odds with other provisions concerning
domiciles of citation.
We question what this provision is seeking to achieve. “Normal place of
residence” is not defined. Is it envisaged that an accused would require to
change his domicile of citation if he receives a period of remand or a custodial
sentence subsequent to the granting of bail?
The period within which an accused must make application is extremely short.
This provision fails to consider the position as it currently stands; an accused
cannot change his domicile of citation without the permission of the court, the
court first having heard from the prosecutor and thereafter granting the
application if it is appropriate to do so.
The purpose of a domicile of citation is to allow the Crown and the court to
serve documents on an accused without the need to serve them on him
personally. Service at a domicile of citation is proper service and the exhibition
of such service opens the accused to all the sanctions that the court can
impose for any failure to respond.
Further, this provision sits uncomfortably with the proposed provisions of
section 148C in section 21 of the Bill.
The penalties for failure to change a domicile of citation appear excessive for
an offence which has no impact on the proper administration of justice.
5.
Section 3(1)(a) of the Bill: Increasing the penalty in section 27 from 3
months to 12 months is, in our opinion, excessive. This involves a four fold
increase in the current penalty. It is, in our submission, important to remember
that summary proceedings by their nature involve less serious offences and
such a penalty for failing to appear is disproportionate to the crime. It would be
appropriate to have a lower penalty for failing to appear in summary matters
but to increase the penalty for the commission of a further offence while on
bail.
6.
Section 3(1)(b) of the Bill: Faculty questions the need for all the
proposals contained in subsection (4B) of section 27. Proposals (a) and (b)
are already provided for in the current legislation. It is settled law that being
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the subject of a bail order is a “special capacity” in terms of section 255 of the
1995 Act.
7.
Section 3(1)(d) of the Bill: The proposed penalty in solemn
proceedings for failure to appear also appears to be excessive. The
justification offered in the Policy Memorandum does not support such a
significant increase. The existing maximum penalty of 2 years for a failure to
appear at court provides the court with the power to impose a significant
sanction. In our experience this maximum penalty is almost never imposed. A
maximum penalty of 5 years seems disproportionate and excessive.
8.
Section 3(2) of the Bill: With regard to the proposed subsection (1A) of
section 28 and having regard to the explanatory notes, we are unclear in what
way this proposed amendment extends the provisions that currently exist. A
police officer already has a full range of powers to arrest without a warrant. A
police officer can arrest someone for an anticipatory breach of bail.
PROCEEDINGS
1.
Pre-trial time limits
Section 11 of the Bill: With regard to the proposed amendment to section 147,
the question of extensions to time limits is currently being considered by a five
judge bench of the Court of Appeal. The opinion of the court is awaited. We
submit that it would be appropriate to postpone any legislative change to
section 147 until the opinion of the Appeal Court has been considered.
2.
Disclosure of convictions
Section 12 of the Bill: The current practice is that a schedule of convictions
that pre-date the date of the offence before the court is provided to the court
by the Crown.
In practice, the social enquiry report will often contain details of subsequent
convictions which the court may take into account when considering sentence.
The previous convictions of an accused give the court a picture of the
accused at the time the offence was committed. Information concerning
convictions that post date the offence gives the court a picture of the accused
at the time of sentence. It is, in our submission, important to remember that
sentence can occur a year or more after the commission of the offence and at
a point when the accused’s personal circumstances may be significantly
different. It is also important to remember the necessity for rehabilitation of
offenders and that if an accused appears to the court to be making positive
changes to his lifestyle which may lead to the cessation or diminution of
offending then it is right for the court to support and encourage this.
If the court were to take into account subsequent convictions for the purpose
of increasing the sentence the court intended to impose, that, in our
submission would amount to “double jeopardy” and could result in a challenge
in terms of ECHR. The court should not take account of subsequent
convictions in terms of assessing the “badness” of the accused but the
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information is relevant in allowing the court to make a fully informed decision
about the accused in regard to sentencing.
There is also a practical question of what is meant by “all convictions”. If all
convictions are required, it is likely that the Crown will be placed under the
burden of constantly obtaining up-to-date schedules of convictions for the
accused for every diet just in case he pleads guilty or (if there is a trial) is
found guilty. The Crown would also require to serve the up to date schedule of
convictions on the accused for every diet. This would significantly increase the
work load of the Crown.
We do not object to the formalisation of the current system to include details
of all subsequent convictions in Social Enquiry Reports.
In terms of the proposed legislation, it is our submission that this should be
dealt with by enacting only subsection (a) of section 166A. This would
formalise the current system. The remainder of that section should be deleted
to avoid the additional burden on the Crown of providing up to date schedules
for every diet and the necessity for proof, the burden of which also falls to the
Crown.
3.

Prosecution of crimes together

Section 13 of the Bill: To preserve the long established principle it may be
preferable that the offences remain on separate complaints but the evidence
of the first trial is evidence in the second trial when both cases are dealt with
by the same Sheriff. This would avoid an unnecessary waste of court time. An
example of this already exists in objections to admissibility cases See Crooks
v Russell 2002 SCCR 216.
4.

Proceedings in the absence of the accused

Section 14 of the Bill: We are concerned at this proposal. There is a long well
established tradition of trials in the presence of the accused. The rule that
trials should take place in the presence of the accused has been enshrined in
statute since 1587. It is therefore somewhat ironic that the modernisation of
the criminal justice system would result in fewer rights to an individual than
that which they were afforded in medieval times.
Statistics are provided which indicate that 4,000 out of 130,000 cases cannot
proceed due to the absence of the accused. These statistics must be
considered in context. Firstly, this figure of 4,000 relates to all failures to
appear regardless of the nature of the diet; it is not the number of people who
fail to appear for trial. 4,000 out of 130,000 represents only 3% of the total. In
our submission this cannot be regarded as an issue requiring immediate
remedial attention by the abolition of a right that has been enshrined in statute
since medieval times. Scotland has long had a legal system that is envied
around the world, a system that has been renowned for achieving the difficult
balance between public and private interest.
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At this stage, as a society, we still have the opportunity to preserve our legal
heritage.
When there are simple alternatives which can, if utilised, preserve our legal
heritage, the adoption of a system that allows for trial in absence with the
consequent, and concerning, erosion of the rights of the individual is at the
very least unfortunate and is an enormous backward step for a civilised
society.
In addition, a situation is likely to arise where an accused, having been tried in
absence, cannot be sentenced to a period of imprisonment or to a sentence
requiring his consent, such as community service, in absence. The accused
may thus be sentenced in his presence for a crime for which he has been tried
in absence. Surely, if the crime merits a custodial disposal or a disposal to
which the accused must consent, it is better to compel his attendance for trial
than to wait until he is convicted in absence and compel his attendance for
sentence. There are certain indicia which may suggest that an accused is
likely to fail to attend for trial (such as his failure to appear for an intermediate
diet). In such situations a warrant could be granted for his arrest, and there
could be a presumption that he will be remanded in custody for a trial diet
unless there are compelling reasons not to, thus obviating the unnecessary
attendance of witnesses at a trial diet.
There are obvious steps that can be taken to avoid the waste of court time
while still preserving the principle of trial in the presence of the accused.
In our experience, there is a greater problem in accused persons failing to
attend for sentence after a plea of guilty or a trial, than failing to appear for
trial. If an accused must be brought to be sentenced, is it not fairer to bring
him for trial in the first place? If there is a risk of the accused failing to appear,
the court can decide to remand him in custody pending trial.
It is anticipated that in a summary trial in absence a solicitor will represent the
accused. Clearly it is open to an accused not to accept representation on
these terms just as it is open to a solicitor not to accept instructions on the
basis that he or she will require to conduct a trial in absence. There are clear
ECHR issues arising from this and it is important to consider these issues in
context.
5.

Failure of accused to appear

Section 15 of the Bill: We restate our position concerning the four fold
increase in penalty.
Further, we note the proposal contained in proposed subsection (9C).
It is uncommon to allow the Crown to present its case without leading any
evidence. In practice there has been little difficulty with the proof of a failure to
appear and the onus has always been on an accused to establish a
reasonable excuse for such a failure.
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PREPARATION FOR SUMMARY TRIALS
1.
Intermediate diets
Sections 18-19 of the Bill: Faculty notes the proposal concerning intermediate
diets and supports it. Such reform is long overdue.
Faculty respectfully submits Reynolds v Dyer 2002 SLT 295 was wrongly
decided.
The proposal, to require intimation of special defences in summary cases, is
welcomed as bringing summary procedure into line with solemn procedure. It
is our view that it is not in any way onerous for the defence to intimate, at an
intermediate diet, the position concerning a special defence.
2.

Proof of uncontroversial matters

Section 20 of the Bill: Again, this proposal is welcomed by Faculty as bringing
summary procedure in line with solemn procedure.
TRANSFER OF SUMMARY TRIALS
Faculty has no comment to make on these provisions.
OTHER SUMMARY PROVISIONS
Summary appeal time limit
Section 15 of the Bill: This proposal is welcomed.
MISCELLANEOUS
1.

Recovery of documents

Section 31 of the Bill: We note the Policy Memorandum at paragraph 183
states the intention is to provide the sheriff court with the power to grant
orders for commission and diligence and production orders and that this
power is to apply in respect of all solemn proceedings that have been
commenced before that court. It is important to note that all solemn
proceedings including high court proceedings are commenced in the sheriff
court. However, we note that the proposed wording of the section restricts the
power to solemn proceedings in the sheriff court and to summary proceedings
in the sheriff and JP courts.
We consider the inclusion of a right of appeal arising from sheriff court
decisions on recovery of documents appropriate. However, we note there is
no such corresponding provision for a right of appeal in high court cases. In
the absence of such a right, the only option available is to utilise the
procedure of a petition to the nobile officium. There are mixed views on
whether this is an available option in cases where an application to recover
documents has been refused.
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We are concerned that the provision of a right of appeal in the lower court
without a corresponding right of appeal in the high court creates an anomaly
where an accused in the lower court has more statutory rights than someone
appearing before the high court. We suggest that it is appropriate to remedy
this potential anomaly at this stage.
2.

Excusal of irregularities

Section 32 of the Bill: This proposal is of grave concern to us.
We note the provision allows the court on the application of the prosecutor or
the accused to excuse a procedural irregularity.
In practical terms, this section will be of benefit primarily to the Crown and
may be frequently used by the Crown.
It is drafted in extremely wide terms. It does not define mistake or oversight,
and it does not require an explanation of how a “mistake or oversight”
occurred; further, it goes on to provide a “catch-all” by providing for “any other
excusable reason” which is also not defined.
While in proposed subsection (3) it provides specific examples which address
the situation that arose in Reynolds v Dyer 2002 SLT 295, it goes on to
provide wide and undefined “catch all” provisions. It is our opinion that
provisions such as these should be specific and a failure to make them so will
result in numerous appeals.
The only issues of procedural irregularity it addresses in respect of an
accused person are: failures to intimate a preliminary objection or defence
and a failure to serve properly a notice or other thing. We consider the use of
the word “thing” to be lacking in specification. This can only refer to a list of
witnesses or a list of productions, neither of which require to be lodged in
advance in summary procedure.
Currently all these issues can be addressed by the court and allowed if the
court considers it appropriate to do so.
The reality is that the proposed power is likely to be resorted to more
frequently by the prosecution than by the accused. The Faculty is concerned
that enactment of the provision may have undesirable consequences.
The Crown is the prosecutor in the public interest. Giving the Crown a widely
drafted statutory “get out” may serve to condone poor standards and lessen
public confidence in the criminal justice system. .
Standards that the public have a right to expect will only be maintained if there
are sanctions on the Crown for failing to carry out its public duty.
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This proposal would encourage lower standards in the prosecution of crime
and cannot be regarded as in the public interest.
PART 3 – PENALTIES
1.

Sentencing powers

Sections 33-36 of the Bill: Summary proceedings deal with offences at the
lower end of the scale. It appears to us that to increase the maximum penalty
for common law offences four fold from 3 months to 12 months is not
justifiable. While some increase in the maximum penalty from 3 months can
be justified, an increase to twelve months cannot.
We consider it appropriate that there remains a differential between the
offences referred to in section 34 of the bill and other offences prosecuted at
summary level to reflect public concern at these offences.
With regard to the powers of JPs, we consider the increase of penalties in the
district court to fines at level 5 and imprisonment of up to 6 months to be
disproportionate to the crimes that are prosecuted in the district court
particularly as it is proposed to increase level 5 to £10,000.
It is important to remember that the Crown always choose the forum for
prosecution.
In our submission if the prosecutor considers a crime to merit punishment of
fines at level 5 or imprisonment of up to 6 months it is inappropriate to
prosecute it in the district court. It is also necessary to point out that
protections available to an accused in solemn cases do not exist at summary
level, for example, there is no recording of the proceedings.
2.

Fixed penalties and compensation offers

Section 39 of the Bill: We note the change in policy to create a system where
an accused who has been offered a fixed penalty must “opt out” of it. We are
concerned that this amounts to a waiver.
We note that subsection 1(e) increases the maximum fixed penalty from £200
to £500.
In our view if a crime merits a fine at this level it should be prosecuted. No
statistics have been produced to show the number of fines courts impose
which are greater than £500. From our experience, fines imposed by courts at
this level are rare. It is important to bear in mind that the vast majority of
people who commit crimes are either on benefits or low incomes and a fine of
£500 could not be paid. A fine at this level will exclude a large section of those
to whom it may be offered on economic grounds.
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3.

Disclosure of previous offers

Section 39 of the Bill: We note the terms of this proposal and the policy behind
it as narrated in section 227-229 of the Policy Memorandum. We are unclear
what will be achieved by this section. Fixed penalties cannot be taken into
account for sentencing purposes and are issued on the basis that payment
will mean an end to the matter and the avoidance of a previous conviction. In
our view this provision is unfair to those who accept fixed penalties on the
basis and in the belief that acceptance signifies the end of the matter and the
avoidance of a previous conviction.
We question the purpose of disclosure of fixed penalties when they cannot be
taken into account for sentencing.
PART4 - JP COURTS AND JPs
Sections 46-64 of the Bill: We welcome the decision to retain JP courts and
JPs. We consider it important that there is lay participation in the criminal
justice system at the highest and lowest level because in jury trials the
decision makers are ordinary members of the public (i.e. the jury).
PART 5 – INSPECTION OF THE CROWN OFFICE AND PROCURATOR
FISCAL SERVICE
Sections 65-66 of the Bill: We consider the existence of an Inspectorate to be
necessary for the maintenance of public confidence in prosecution in
Scotland.
If an Inspector is to be seen as independent of the Crown Office it would be
preferable that his selection and appointment be made by persons other than
the Lord Advocate and Crown Office.
There is no provision for the implementation of any recommendations made
by the Inspector.
This, in our submission, allows for the criticism that the appointment of the
Inspector is merely paying “lip service” to the concept of greater
accountability.
Faculty of Advocates
15 April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Inverclyde Justices Committee
The contents of the Bill are interesting following on from the publication of
“Smarter Justice, Safer Communities – Summary Justice Reform, Next
Steps”.
Our Committee regards most of the proposals as fair particularly with regard
to JP Courts and JPs. However, we would like to comment briefly on certain
sections of the Bill which we consider are relevant to the JP Court and JPs.
Part 1.

Bail.

Section 2.
Bail and bail conditions.
We agree with the addition to standard bail conditions whereby the
requirement is that the accused should not cause alarm or distress to
witnesses.
Section 3.
Breach of bail conditions.
We believe that committing an offence while on bail should lead to there being
a separate charge rather than an aggravation of the new offence.
Part 2.

Proceedings.

Section 7. Electronic proceedings.
The proposals of using modern technology to produce faster communication
are welcome and long overdue.
Section 13. Complaints triable together.
We agree with the proposals that where the accused is appearing for trial on
two or more complaints on the same day the prosecutor may apply to the
court to have all the charges tried together.
Section 14. Proceedings in absence of accused.
Everyone is entitled to a fair trial and we generally oppose trial in absence.
A high proportion of those who come before us have chaotic lifestyles and
move from place to place thus not receiving correspondence.
We agree
there should be a tightening up of non-attendance but trial in absence should
be a last resort and not a hard and fast rule.
Section 22. – Transfer of proceedings.
We are familiar that from time to time we have an accused in our Court who
also has outstanding matters in the sheriff court.
We assume the proposals
for matters of this type to be dealt by the sheriff are designed for efficiency.
However, it is our view that this is another step to reduce business in
the JP Court.
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Part 3 - Penalties
Section 36: JP court: power to increase penalties.
We note with interest that Scottish Ministers will have powers to amend the
maximum penalties available to the JP court.
Of particular interest is the
proposal to empower the JP court to impose imprisonment for up to 6
months (but could also increase the limit to a period that is higher than
the current maximum of 60 days but lower than 6 months).
We would also like to have additional disposals such as Restriction of
Liberty Orders.
Section 39; Fixed Penalties and compensation orders.
The introduction of fixed penalties and other non court disposals proposed in
the McInnes Review will significantly reduce the amount of business coming
to the JP Court.
While an alternative to prosecution may be realistic for certain minor offences,
it is our view that in cases where there is fear, alarm or harm involved
that a non-court disposal is not Justice particularly with regard to the
victim.
Work Orders.
Inverclyde District Court is presently part of a pilot scheme on Community
Reparation orders which we consider a most useful disposal for anti-social
behaviour offences. While progress to date has been patchy we would ask
that Ministers allow the use of this disposal to continue.
Part 4 – JP Courts and JPs.
Section 49. - Area and territorial jurisdiction of JP courts.
The suggestion that a JP court may try offences committed within the sheriff
court district in which it is located, or in any other sheriff court district
within the sheriffdom, leads us to believe that JP courts will be merged
and in some cases closed.
Section 50. Constitution and powers etc of JP Courts.
Inverclyde sits as a Bench of 1 and it is an arrangement that we would not
wish to change.
With regard to Court staff we have an excellent working relationship with our
Depute Clerks and we trust in the transitional period they will continue to
support us on the Bench.
Training and Appraisal of JPs.
We accept the proposal that training, commitment and appraisal will be part of
the terms of appointment of a Bench JP.
Marlyne Parker
Chairman Inverclyde Justices Committee
April 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Sheriff Principal Sir Stephen S T Young Bt QC
I agree with Sheriff Principal Lockhart’s suggested amendment to section 48
(1) of the Bill. If this is given effect, I wonder whether it might be appropriate
to amend section 48 (2) by inserting the words “of the business” after the word
“administration” where this first appears.
Sheriff Principal Sir Stephen S T Young Bt QC
19 May 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Sheriff Principal Edward F Bowen QC
I can confirm that the proposal which was contained in the written submission
from Sheriff Principal Lockhart accords with the views of all Sheriffs Principal.
I have in fact previously brought to the attention of officials dealing with the Bill
our suggested amendment to section 48 (1).
I should explain that the proposed amendment does not represent a
fundamental change, but merely seeks to emphasise that the responsibility of
the Sheriff Principal in relation to JP Courts is in relation to throughput of
business and not to more routine matters of administration.
Sheriff Principal Edward F Bowen QC
May 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Sheriff Principal James A Taylor
The terms of Sheriff Principal Lockhart’s letter of 30 March 2006 have been
agreed by the other Sheriffs Principal.
Sheriff Principal James A Taylor
May 2006
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Justice 1 Committee
Criminal Proceedings etc. (Reform) (Scotland) Bill
Written submission from Scott and Company
I would like to introduce myself and our firm to the Committee and its
members. I am the Managing Partner of Scott & Company, which is the
largest employer of Sheriff Officers in Scotland and the largest arrears
management and debt recovery practice in Scotland. Our firm employs 40
Sheriff Officers and nearly 300 staff in total. In addition, we operate the
biggest and most extensive field investigation and tracing taskforce in the
country.
Our services are delivered from 13 office locations in Scotland, from Orkney in
the north to Dumfries and Galashiels in the south. The location of all our
offices is attached. Our local service delivery locations are supported by 3
sophisticated call centres and centralised support staff, including IT and
network specialists, bulk mail handling operations and other professional
administration personnel appropriate to a business of our scale and diversity.
I am writing to you after reading the minutes of the Justice 1 Committee
Meeting held on 3rd May 2006. At that meeting evidence was given by John
Campbell on behalf of the Society of Messengers-at-Arms and Sheriff
Officers. The opinion and views of the Society’s membership and, in
particular, that of firms with significant experience in the management of low
value, high volume debts/fines, was never canvassed. Our own firm is the
largest provider of recovery and enforcement services in Scotland and its
experience in managing the recovery of decriminalised parking fines on behalf
of the 3 largest authorities is both unrivalled and directly relevant to the issues
under discussion. The approach adopted in relation to the recovery of
decriminalised parking fines, which are low value (typically £30-£60) and high
volume (100,000 plus per annum) is one which you ought to be made aware
of and fully understand in the context of the current debate. Unfortunately,
much of the information provided by John Campbell relates entirely to
enforcement where Sheriff Officers are engaged solely in that capacity. This
is not surprising when you consider that very few firms have any experience of
managing arrears of this type or have the sophisticated and expansive
network necessary to be effective and efficient in this area of debt recovery.
Much is made in the discussion to date of the value of statutory fees that
could be added to an individual’s debt and which could in certain
circumstances exceed the original value of the fine itself. I believe it will be
helpful if I were to set out the sort of approach this firm would engage in the
recovery of fines, in order that you may be properly appraised of the
opportunities currently available in the market place.
Outline Recovery Strategy
Stage 1:
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The fine data is passed to us in paper or electronic format for loading to
our systems and action



The data supplied is validated and enhanced by the use of internal and
external database systems. This includes address validation, telephone
number matching, auto tracing and new address data, employment
information, etc



A letter is issued to the individual advising them that we are now managing
the arrears and setting out a timescale for response. This communication
advises the individual of his unique case reference number, a low cost or
free phone number for our contact and advice centres, information on how
to pay and where to obtain external assistance



The data is segmented and an initial profile created for use throughout the
recovery process

Stage 2:
The responses to the initial communication are evaluated. The responses are
received by mail, in person at our secure office based counter/enquiry
facilities, by telephone to our contact centres, voicemail, IVT, e-mail or via our
customer web facilities. Payments are processed via post office counters,
automated payment system, debit/credit card on the telephone or using our
web based payment system, office counter services, etc. Payment proposals
can be agreed in person, by mail, on the telephone or on-line. We are fully
accredited to accept debit/credit card payments whether the customer is
present or not and paperless direct debit instructions.
Disputes and queries are handled via specialist teams and undelivered mail is
directed to our in-house tracing and address validation unit, who will validate
the details and attempt to trace the individual via in-house database systems,
telephone or by a field investigator. Where we have had no response to the
initial communication, a further letter may be issued, our contact centre will
attempt to contact the person by phone using our automated predictive
dialling technology, a text messaging strategy may be initiated to a mobile or
land line, a field visit to the premises may be instructed. With regard to the
latter, locally based enquiry agents and Sheriff Officers are used and we also
offer a home visit service on demand for the elderly, infirm or disabled. Where
the address is south of the border, the case will be transferred to our Chester
office for management. Throughout the process, we gather information on the
individual’s circumstances to direct our internal recovery strategies through an
assessment of their ability to pay.
Stage 3:
Where there is hardship or an inability to pay, the cases will be referred for
advice or assistance as appropriate. Where we have determined that there is
an ability to pay and there is wilful refusal to pay, enforcement is considered.
This will normally progress by way of an earnings arrestment or arrestment in
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the first instance dictated by the profile or field report. Attachment and special
attachments are considered as a secondary enforcement method. Special
recovery procedures are assessed in conjunction with our instructing clients.
They will include inhibitions over any heritable property or sequestration
proceedings. At any time throughout the recovery process we will accept
payment or arrangements to pay. The recovery process is dynamic and
evolves according to the most recent data on personal circumstances and
involves a sophisticated filtering process.
You will appreciate from the above that to be successful in the management
of such arrears requires experience, complex integrated information
technologies and contact processes, knowledge of the legal process, a
localised infrastructure and significant on the ground resources and
information cells. Enforcement is used only where necessary and where it will
be effective. The service requirement you seek can already be fulfilled by
firms such as ours, which has made and continues to make significant capital
and resource investments to meet client demand and service expectation.
The type of service I have outlined here, i.e. a comprehensive recovery
service incorporating enforcement, is normally carried out on a contingency
basis which is related to performance. In essence, we are paid a commission
based upon the amount of money we recover. Where it is necessary to
enforce for payment, our selection criteria in the main ensures that an
acceptable proportion of the statutory fees are recovered from the individual.
Where we are unable to recover the statutory fees from the individual, no
charge for the unrecovered fees is levied against the client. The client is
responsible only for the commission entitlement agreed against recoveries.
With this format of proposal, it is very difficult to understand how a newly
created, publicly funded body could ever be a more cost-effective proposition
operationally, without factoring in the capital and infrastructure costs
associated with its establishment. The experience is already in existence, the
infrastructures and resources to deliver a cost-effective service already exist,
and the service can be proven to be impartial and independently scrutinised.
I should be glad to discuss any aspects of this correspondence directly with
you or indeed assist you in any matter relating to the subject under
discussion. I appreciate that I have provided you with only the broadest
outline of our approach but I hope you find it useful and perhaps worthy of
further examination.
David McLaughlin
Managing Partner
Scott & Company
May 2006
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Justice 1 Committee
Criminal Proceedings etc (Reform) (Scotland) Bill
Note of comments of the Council of the Sheriffs’ Association
I refer to previous correspondence and am now able to let the Committee
have the views of the Council of the Sheriffs’ Association on some parts of the
Bill. I apologise for the delay in responding to the Committee’s invitation to
provide comments. It was always our intention to provide a response, but I
am afraid various circumstances prevented us from doing so as quickly as we
would have wished. The Council regrets that these views were not available
to you prior to your Stage 1 Report on the Bill. However, in preparing these
comments the Council has had the advantage of reading the Stage 1 Report.
I know that in inviting us to express views on proposed legislation to
implement Scottish Executive policy objectives the Committee is aware of
Council’s position that it does not consider it appropriate to comment on policy
matters. Scrutiny of the legislative proposals of the Executive is, of course,
the function of the legislature. In making some observations on provisions of
the Bill we do so only in relation to practical consequences which may arise
from their implementation and we make no comment on the appropriateness
or otherwise of the policy objectives of the Executive.
I note the Committee, in its Stage 1 Report, expressed its concern about the
absence of views from the Association. I have apologised for the delay in
providing our views and I regret that this delay may have led the Committee to
make any assumption about the position of the Association. The Report
contains reference to an assumption by the Committee that “sheriffs are
reasonably content with this provision and its impact on their workload.” Our
views are now set out below.
Yours sincerely
R H Dickson
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Summary of Comments
Bail reform
1. We are doubtful whether the proposed provisions for bail reform will in
practice achieve significant improvements in the operation of the bail system.
2. Under the new provisions custody courts will take significantly longer.
There will be considerable resource implications.
3. The provision enabling the Court to disregard the views of the Crown is a
substantial change in the law. It is for the Scottish Parliament to be satisfied
whether there is sufficient evidence of failure on the part of the Crown to
oppose bail, in cases where bail should properly have been opposed, to justify
such a radical change in the law.
4. If the Sheriff/Judge is to exercise his or her discretion properly in relation to
applications for bail in accordance with the statutory and any other relevant
factors (the statutory list is not exhaustive) he or she will require all relevant
information. The Crown must be required, upon request by the Court, to
provide such information as may be in its possession. At present, if the
Crown presently oppose bail they must state their reasons for so doing.
5. There is no need for additional paper information for persons admitted to
bail. They already receive a copy of the bail order with the conditions of bail
stated. If it is desired to provide information as to trial and other diets and the
consequences of breach of bail this could be done by amendment of section
25 of the 1995 Act specifying what is to be contained within the copy bail
order served upon the accused.
6. We are not convinced that there is good reason for requiring the Sheriff to
state reasons for granting bail. There is no European jurisprudence
requirement to state reasons for granting bail. The European Court case of
Selcuk v Turkey does not require that.
7. Reasons for refusal of bail, if they are to be recorded in Court minutes, may
require to be recorded separately to avoid possible prejudice in a subsequent
trial.
8. Bail reports from the Sheriff would serve no useful purpose for the High
Court Judge dealing with a bail appeal, particularly if reasons for the Sheriff’s
decision are recorded. If the Judge requires a report from the Sheriff he or
she can call for it even under present legislation.
Intermediate Diets
9. There are various reasons why intermediate diets may not be achieving
their purpose, including the inability of the Crown to provide information to the
Sheriff to enable him or her to carry out the statutory function. That will not be
improved by the Executive giving “directions to courts”. We do not
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understand how, consistently with proper regard to judicial independence, the
Executive can give a direction to a Court, but in any case we suggest that
directions to agencies that are part of the Executive might assist in improving
the effectiveness of intermediate diets.
Notice of Special Defences
10. Notice of special defences, if duly given, should not entitle the Crown to
an automatic adjournment. The necessity or otherwise of such an
adjournment, in all circumstances, should be for the Court to determine as an
exercise of discretion.

COMMENTS
The proposed bail provisions
1.

Overall our view of the proposed bail provisions is that we are doubtful
whether the provisions will in practice achieve significant improvements in
the operation of the bail system and we believe that the resource
implications are likely to be considerable. We anticipate that the new
provisions will lead to custody courts taking longer and a requirement for
more courts, more Sheriffs and more staff. Later in this note we provide
information about the custody courts in Glasgow, Kilmarnock and
elsewhere, which we believe will help to illustrate the practical implications
of the proposals.

2.

Under the proposed regime if the Crown did oppose bail we would
envisage the Procurator Fiscal providing the Court with most of the
information the Court required to make a decision having regard to the
statutory grounds, subject to observations by the defence, remembering
however that they would not be obliged to give opinions as to risks. Time
would then have to be taken in explaining the conditions of bail, standard
and special, if granted, to the accused as well as the consequences of
breach.

3.

One of the proposed changes relates to the attitude of the prosecutor to
the question of bail. It is a matter for Parliament to decide whether lack of
opposition by the Crown should simply be a factor to be taken into account
by the Court or whether it should automatically lead to bail being granted.
We do not express a view on that. It is a matter for the Parliament to
consider and determine whether there is sufficient evidence of a failure on
the part of the Crown to oppose bail, in cases where bail should properly
have been opposed, to justify such a change in the law. We simply point
out that it is a radical change.

4.

However, if the Crown did not oppose bail the Court would nonetheless
have to make enquiries itself if it was to do its duty in relation to the factors
set forth in the Bill as presently drafted. (Clause 23C). The Court would
know nothing of such relevant matters as the accused’s previous
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convictions (if any) and whether the accused is on a probation or other
order, the existence of a parole type licence, the risk of absconding or
interfering with witnesses, unless it was told. It would know nothing of the
associations and community ties of the accused. These would all be
subject of enquiry which the Court would require to make in every case so
that it was seen to comply with the provisions of the Act, if it is enacted as
proposed. It will be obvious those enquiries alone may take some time.
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5.

Furthermore, the Court would be unable to work out, other than in the
most general terms, the probable disposal of the case if the accused were
convicted without delving into the facts (for example, as to the seriousness
of the crime), being aware of the accused’s record, and taking account of
any mitigation. It would otherwise amount to not much more than a
guess. This would entail the duty solicitor requiring much more
information than he is presently able to obtain from the accused in the time
available and might involve the accused in disclosing matters he would
rather keep to himself at that point. Furthermore, a refusal of bail might
indicate to a casual observer that the court had made up its mind as to
disposal in advance of the trial, which could have particular implications in
a rural court with only one Sheriff.

6.

The problem would be exacerbated when dealing with an accused on
multiple complaints or multiple charges and in cases with more than one
accused. It is respectfully suggested that if the Crown’s attitude is not to
be seen as determinative when they do not oppose bail then the probable
disposal should not be a factor to which regard should be had in terms of
the statute. The Court already has regard to that in cases where
imprisonment is not an option, such as driving without insurance, and
always has regard to the nature of the offence. We see no harm in the
latter being enshrined in statute as a material consideration, although in
our view the legislative provision is unnecessary.

7.

We are not persuaded that telling the accused “in ordinary language”
what the bail provisions mean or what the consequence of a breach will be
will achieve anything beyond lengthening the time of the court. Equally,
handing the accused a piece of paper with the bail provisions on it and
whatever other information may be desired is unlikely to achieve much in
the way of improving compliance with bail provisions. Many courts
already do this and the problem still exists. In addition, of course, it is a
legal requirement that the bail order be served on the accused prior to his
release so that he accepts the bail conditions. That is done by way of the
bail order being served upon the accused in terms of Section 25 of the
1995 Act. That order already contains the standard and special conditions
of bail.

8.

However, standing that it is a statutory requirement already to serve a
bail order upon an accused person, it may be appropriate to consider
altering the form of the bail order so as to include within its terms not
simply the relevant conditions of bail but also, (a) a specific statement that
breach of the conditions may attract a criminal penalty including

imprisonment up to 12 months (summary) and 5 years (solemn) and (b), in
the case of summary proceedings, the date and time (time may differ from
court to court) of the intermediate and trial diets. This is something which
could be achieved by amendment of Section 25 of the 1995 Act.
9.

Solicitors appearing for accused persons in custody courts should have
already explained the standard conditions of bail. If an accused person
appeared from custody is not represented by a solicitor – a very rare event
indeed as an accused would have to have rejected the services of the
legal aid duty solicitor to appear unrepresented – then the Sheriff could
explain the provisions. Sheriffs routinely explain special conditions of bail
which are imposed over and above standard conditions.

10. Reasons for grant or refusal of bail: We note that it is proposed to require
the Sheriff to state the reasons for granting or refusing bail. We suggest
there is no good reason to require the Sheriff to state the reasons for
granting bail. Selcuk v Turkey, the ECrtHR case to which the Executive
refers in its policy memorandum, does not support that proposal. What it
says is that where a person is deprived of his or her liberty the reason(s)
must be stated. That is to be expected since the right to liberty is the
fundamental principle in Article 5 of the ECHR and, if the Scottish
Parliament sees fit to pass this Bill, then that right will be enshrined in a
specific statutory provision.
11. The Bill states that there is a right to bail unless certain conditions are
satisfied. A Sheriff granting bail, even in face of opposition by the Crown,
will simply be affording the person his or her statutory right on the basis
that the conditions for depriving him or her of that right have not been met.
Thus, we think reasons for grant will simply be expressed by saying there
was an absence of factors of sufficient weight to justify refusing bail. It
would make little sense for the Sheriff to list the factors which were not
present or not of sufficient weight. This will be self-apparent from the fact
that bail was granted.
12. If the Crown opposed bail and is aggrieved at the grant it can appeal and
the accused is not released until that appeal is determined.
13. If the Crown did not oppose bail and the Sheriff grants bail – having
considered the issue in terms of the statute – what consequence follows
from a failure to state the reason(s) for granting bail? It cannot surely be
thought the Crown would routinely appeal the grant of bail which it did not
oppose simply because no reason was stated. Is it thought that a failure
to state the reason(s) for the grant of bail would entitle the accused, if
subsequently charged with breach of a bail condition, to plead as a
defence the fact, if fact it be, that reasons for the grant of bail were not
stated at the time? We suggest that is a ridiculous proposition.
14. We have no difficulty with reasons for refusing bail being stated. We
agree Selcuk v Turkey so requires. We would think that it is universally
done already. We wonder whether the proposed legislation anticipates
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that not only will reasons for refusing bail be stated – or granted if that is
the legislation – but will also be recorded. We understand that the practice
of recording reasons for refusing bail, as part of the Court minutes, has
been disapproved by the High Court. There is the risk that they may be
seen by the trial judge in due course and if the reason is previous
convictions then that may offend against the principle that such convictions
should not be disclosed prior to conviction. It may therefore be necessary
for the reasons to be recorded separately.
15. We refer also to our observations in paragraph 4. If likely disposal is the
reason for refusing bail then this may be seen as influencing the trial
judge’s disposal.
16. Practical Implications: We believe that the resource implications of the
proposed new procedures are likely to be considerable. We anticipate that
the new provisions will lead to custody courts taking longer and a
requirement for more courts, more Sheriffs and more staff.
17. It is difficult accurately to estimate the likely time that will be taken by a
bail hearing under the proposed provisions in an ordinary custody court,
but on the basis of our experience and the information available to us we
would suggest that such a hearing could take about 10 minutes. This
would be significantly longer than at present.
18.

In our assessment in a Court, such as Glasgow, the proposed
procedures may necessitate an additional court on the busier days. In
Glasgow it is not unusual at the moment for custody courts to sit until
9pm. The proposed new procedures may have the result that courts
elsewhere may now also find that to be the case. However, these are
resource issues and for the Executive to address. We were able to obtain
certain figures for Glasgow and Kilmarnock which may help to illustrate the
practical implications of .the proposals.

19. Glasgow - Between January 2005 and June 2006 16,799 cases called in
the Custody court, being a mixture of new complaints (8,647) and
appearances on warrant (8,152). The total number of new accused
persons was 9,531. It will be appreciated that some complaints dealt with
more than one accused and some of those appearing on new complaints
will also have appeared on outstanding warrants. The Petition court
(solemn procedure likely to lead to High Court or Sheriff & Jury
indictments) dealt with 3,273 petitions involving 3,573 accused persons.
The picture is perhaps made clearer by the figures for accused persons
granted bail. We only have those for 2005 but they show that in that year
12,251 persons were granted bail. 10,015 of these were on summary
complaint, 2,050 on petition and 186 on indictment. These figures only
reflect the number of accused in respect of which bail was granted rather
than the number of orders granted. If bail was granted on more than one
occasion for an individual accused this will not be reflected in the count.
For example, an accused who was granted bail then failed to appear at a
later hearing where a warrant was issued and who was allowed bail of new
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at a later hearing would only be included once, even though the question
of bail would have to be considered again. The figures are therefore
underestimated.
20. In the vast majority of the summary cases the accused will have
appeared in the custody court and in round figures it would be fair to say
that that court would deal with an average of about 50 cases a day. On
Mondays the court often deals with about 120 people. Some of these
people will be appearing on the same complaint as others, some will be
appearing on more than one complaint and some complaints will contain
several charges.
21. The court often sits late as it is, even though in most cases bail is not
opposed and it is granted without much ado, standing the current state of
the law. Examination of these figures demonstrates the significant
resource implications if each grant of bail requires to proceed along the
lines proposed in the Bill. Courts will sit much later causing inconvenience
to court users including the Police, Escort providers, relatives and friends
of the accused, accused persons themselves and prisons – as well as
extra costs. Prisons will have to be prepared to receive prisoners even
later than they do at present. Alternatively, to avoid very late sittings a
further custody court may be required over and above the present two
such courts in Glasgow.
22. Kilmarnock - In the week beginning 31 July 2006, there were 107
custody cases, the majority being summary complaints. Like Glasgow,
and probably elsewhere, the Monday is the busiest court. There were 37
custody cases on the Monday of that week and the Court sat until 5pm. In
the week of 21 August, the Monday court sat until 7.15pm to deal with 35
custody cases. The average number of custody cases is about 100 per
week but the Monday can vary from 30 to 50. 50 custody cases under the
proposed regime could well take 6 to 7 hours to process, leaving the Court
finishing at 8 or 9pm or thereabouts. It is also thought custody cases are
likely to increase in view of recent guidelines from Crown Office.
23.

Other recent examples of custody courts include Edinburgh, 70
custodies on 14 August, dealt with in 2 courts, one finishing at 5.45pm, the
other about 6.45pm; Dundee on 14 August, 39 custodies, finishing at
5.30pm; Aberdeen on 8 August, 25 custodies finishing at 7.20pm.

Bail reports
24. We note it is proposed the Sheriff should append a bail report where
appeal is taken against a grant or refusal as the case may be. We
suggest this is unnecessary. Clearly there is a workload implication since
that is not presently a requirement. We do not suggest it is unnecessary
for that reason, although it would be unreasonable to expect a Sheriff who
has presided in a custody court until well into the evening then to have to
produce several reports, before completing his duties for the day. If bail is
refused the accused may appeal and, if granted in the face of Crown
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opposition, the Crown may appeal. In neither case will the accused be
released until the High Court Judge “reviewing” the decision makes his or
her decision.
25. Bail appeals are governed by Section 32 of the 1995 Act. In particular,
the High Court Judge (a) “may, in his/her discretion order intimation to the
Lord Advocate or the prosecutor as the case may be” (Section 32(1) and
(b) “shall dispose of the appeal after such inquiry and hearing of parties as
shall seem just” (Section 32(4). Intimation is always made to the Lord
Advocate and an Advocate Depute is always present.
26. The High Court Judge will be bound to apply the statutory provisions in
determining bail. That is what happens now. The High Court Judge
makes his or her own decision in the light of the information put before him
or her. It is surely not thought that information put before the Sheriff would
not be disclosed to the Judge so the report would add nothing beyond the
Sheriff’s reasoning. In view of the time constraints the “reasoning” in the
report is likely to be a briefly stated reference to the statutory or other
relevant factors. We do not see that adding anything to the Judge’s
consideration of the appeal.
27. The only situation which will be new after the Bill becomes law, if in its
present form, will be appeals by accused persons refused bail without
opposition by the Crown. There the accused will be the appellant but we
do not see how the Crown, in the form of an Advocate Depute or
prosecutor, could attend such a bail appeal and fail to state, in exercise of
the public interest duty incumbent upon the Crown, the reasons stated by
the Sheriff at first instance. If it is thought that the Crown would simply
turn up at such a bail review and say nothing then the Judge, in exercise
both of existing powers under Section 32(4) and of the powers in the new
bail provisions, can ask for that very information. It cannot be thought the
Crown would decline to provide it. In addition the Judge at present could
call for a report from the Sheriff. We do not see the report adding anything
to the Judge’s consideration of the appeal unless the Judge sees fit to
require it.
28. We also suggest that the Bill should provide that the attitude of the Crown
to bail is a factor to which the Court may have regard. There is little doubt
that the Crown will be privy to information in some cases which it will not
want to disclose in open court. If the Court cannot have regard to the
Crown’s attitude – because it is not a statutory factor - then this may
prejudice the public interest. Furthermore, if the Crown decline to disclose
reasons for not opposing bail – which they are entitled to do in terms of the
proposed provisions – then it may be necessary to clear custody courts to
allow the Crown to disclose such reasons in private.
Intermediate diets
29. We note (paragraph 90 of Stage 1 Report) that the Executive proposes to
give “direction to courts” as to what should be achieved at intermediate
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diets. We do not understand how, having proper regard to judicial
independence, the Executive can give directions to a Court, but in any
case we suggest that directions by the Executive to bodies that are part of
the Executive might assist in improving the effectiveness of intermediate
diets. One example is court programming by the Scottish Court Service.
Excessive numbers of intermediate diets may at present be set down for
some Courts, thereby limiting the ability of the Court to make sufficient
detailed enquiries to ascertain whether the trial will be able to proceed.
Further, the effectiveness of these diets might be improved by direction to
COPFS to have sufficient and appropriate information to hand to enable
the Sheriff to be more pro-active and to have provided the defence before
the diet with information necessary for making such diets effective.
30. It is fair to say that intermediate diets work better in some courts than in
others. This can be illustrated by reference to the Glasgow and Kilmarnock
experiences.
31. Glasgow: On 13 July 2006, for example, there were 58 intermediate diets
in the morning court. In no case could the Crown say that they had been
successful in citing all of the witnesses. There was no day that week that
the Crown could say they had fully disclosed material to the defence in all
cases.
32. These have been common features of intermediate diets in Glasgow and
they have knock-on effects. An analysis of summary trial courts for the
week beginning 3 July 2006, which will have been preceded by typical
intermediate diets, shows that out of 243 trials called, the Crown moved to
adjourn in 63 of them because of lack of witnesses, 55 of those motions
being granted and 8 refused. There were 27 defence motions to adjourn,
with 25 being granted and 2 refused. 9 cases were deserted simpliciter
and only 22 trials proceeded. With 4 trial courts being set down for each
day that meant that each court conducted just over 1 trial per day. It is
beyond doubt that better use of the intermediate diets would have resulted
in more efficient use of Court time.
33. The position was much the same for the week beginning 10 July when
there were 5 courts on the Monday and 4 on each of the other 4 days.
There were 193 trials set down. The Crown moved to adjourn because of
lack of witnesses in 45 cases, 37 of these motions being granted and 8
refused. The defence moved to adjourn in 20 cases and all motions were
granted. There were 7 desertions simpliciter and only 20 trials proceeded.
34. Kilmarnock: Intermediate diets work well at Kilmarnock. On 28 July
2006 63 intermediate diets called in one court. 17 were disposed of by
pleas of guilty. 12 were continued to another intermediate diet prior to the
trial date. No trial diets were postponed. In no case was the Fiscal unable
to state the witness citation position and where there was any doubt about
execution of service these cases were included in those for which
continued diets were fixed so that up to date information about witness
citation could be ascertained. 17 were continued to trial diets, the witness
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position having been confirmed by the Crown. The remaining cases were
either “not called”, i.e., no further proceedings or were cases where the
accused had failed to attend and warrants to apprehend were granted.
The foregoing is a common experience in intermediate diet courts.
35. The current powers of the Court in intermediate diets are limited as
regards the Court’s ability to ensure proper compliance by the parties with
their responsibilities, the expeditious disposal of cases and the avoidance
of wasted court time. An additional power that might be considered useful
would be for the Court to have the power to desert proceedings simpliciter
or pro loco et tempore at an intermediate diet, for example in cases where
a trial diet has already been adjourned because of previous failure of
Crown witnesses to attend and the Crown is still unable to satisfy the
Court that the witnesses have been cited for the adjourned trial.
Notice of special defences
36. Section 19 of the Bill (new section 149B) proposes that notice of special
defences etc. should be given by the Defence to the Crown.
37. We have no comment to make as to whether or not the defence should
require to lodge notices of special defence etc. However, if the defence
are to be in a position to comply it will be necessary for the Crown to
ensure that adequate and timely disclosure is made before the diet.
Failure to do so will lead to even more adjournments to enable the defence
to prepare.
38. Thereafter there will be further delays if the Crown exercise their
proposed entitlement to an adjournment and the procedure will become
progressively less summary. It is not clear why the Crown should be given
an automatic right to an adjournment. If due notice is given why should
the Crown require an adjournment? It is assumed this is a reference to
adjournment of the trial diet. If late notice is given and allowed then the
Crown might require to seek an adjournment, but we suggest it would be
sufficient to leave this, in all situations, to the discretion of the Court.
Section 203 reports and Clause 24 of the Bill
39.

The inclusion in the proposed Section 1(A) of a reference to
Section 203(1) reports (this is done at 1A(a)) could lead to a conflict
between the amended section and the principal section. Section 203(1)
reports require to deal with the circumstances of the offence. Plainly a
report prepared, say some 2 months earlier, could not do that. Perhaps
sub-paragraph (a) could simply be omitted from the new Section 1A.

40. We have no other observations to make on specific provisions in the Bill.
However, it appears to be anticipated that the number of persons
remanded in custody, bail having been refused, is likely to increase.
Whilst the Scottish Prison Service may have indicated its ability to cope
(paragraph 55 of the Committee’s Report) the time limits in custody cases
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may impose a significantly greater burden on COPFS in terms of
preparation and adherence to statutory time limits. This is not directly a
matter with which the Sheriffs’ Association is concerned but it may lead to
an increase in requests for adjournments.
41. Finally, we recognise that there is public anxiety about the effectiveness
of the bail system. As we have made plain, it is not for this Council to
comment on Executive policy objectives but we think there is a distinct
possibility that the increase in penalty for summary offences generally and
for those aggravated by breaches of bail conditions in particular will
achieve a considerably greater respect for the need to observe bail
conditions rather than any number of pieces of paper being given to
accused persons.
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
11th Meeting, 2006 (Session 2)
Tuesday 18 April 2006
Present:
Mr Andrew Arbuckle
Derek Brownlee
Des McNulty (Convener)
Dr Elaine Murray

Mark Ballard
Mr Frank McAveety
Jim Mather

Apologies were received from Ms Wendy Alexander and John Swinney.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee took
evidence on the Financial Memorandum from—
Wilma Dickson, Head of Criminal Procedure Division; Noel Rehfisch,
Criminal Procedure Division; and Richard Wilkins, Criminal Procedure
Division, Scottish Executive.
The Committee agreed to write to the Minister for Justice, regarding the
transfer of the safety camera partnership from local authorities to the Scottish
Court Service.
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Scottish Parliament
Finance Committee
Tuesday 18 April 2006
[THE CONVENER opened the meeting at 10:02]

Criminal Proceedings etc
(Reform) (Scotland) Bill:
Financial Memorandum
Des McNulty (Clydebank and Milngavie)
(Lab): Good morning. I welcome the press, the
th
public and our witnesses to the 11 meeting in
2006 of the Finance Committee. I remind people,
as usual, to switch off all pagers and mobile
phones. We have this morning received apologies
from Wendy Alexander and John Swinney.
The first item on our agenda is consideration of
the financial memorandum to the Criminal
Proceedings etc (Reform) (Scotland) Bill.
Members will recall that we decided to adopt level
2 scrutiny of the bill, which involves our taking
written evidence from bodies on which costs will
fall. We will also today take oral evidence from
Executive officials.
I welcome to the committee Wilma Dickson, who
is head of the Scottish Executive’s criminal
procedure division, and Noel Rehfisch and
Richard Wilkins, who are also from the criminal
procedure division. As is customary, I invite Wilma
Dickson to make an opening statement, after
which we will move to questions.
Wilma Dickson (Scottish Executive Justice
Department): I will clarify a couple of outstanding
points. Members will have read the financial
memorandum, which sets out the basic costs and
savings that will arise from the bill. Since we
published the memorandum, we have sent the
committee more detailed information about two
issues, both of which arise from the decision to
unify the administration of the Scottish court
system.
First, we have been able to quantify further the
likely pensions liability that the Scottish Court
Service will have to meet as it takes responsibility
for the courts in each sheriffdom. Court unification
will not create that liability; it exists, although
unification will mean that the service will need to
cover any shortfalls in local authority pension
schemes at the point when staff transfer from a
local authority to the Scottish Court Service and
hence into the principal civil service pension
scheme.
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As members can see from our submission, we
estimate that the total pensions liability throughout
Scotland might be around £5 million, which will be
spread over several years. We are confident that
we have sufficient resources to cover the costs of
pensions liability for the transfer of the Lothians
and Borders sheriffdom in 2007-08, which is the
only one that will fall in that spending review
period.
Secondly, members will note that we have now
reached agreement with the Convention of
Scottish Local Authorities about the level of
revenue support grant transfer that should take
place as a consequence of court unification. RSG
will be reduced in line with the amount that is
notionally allocated to district courts in grant-aided
expenditure. Grant-aided expenditure and retained
fine income do not cover the full costs of running
the district courts so—following unification—that
level of transfer should leave local authorities with
about £1.68 million, which previously they had to
spend on administering the district courts.
The changes will alter the total costs of the bill
and are shown in the summary table at paragraph
384 of the financial memorandum. The recurring
costs of the bill are now likely to be £3.76 million
rather than £3.37 million. Those costs should be
set against estimated annual savings of £5.75
million, although the majority of the savings will be
time-releasing savings rather than cash-releasing
savings.
I have provided a brief summary of the new
information that we sent to the committee and we
have copies of the financial memorandum with the
changes, which might be helpful to members. We
are happy to answer questions.
The Convener: Thank you. The committee
agreed that Dr Elaine Murray and Frank McAveety
would take the lead on the bill, so I invite one of
them to start us off with questions.
Dr Elaine Murray (Dumfries) (Lab): The
evidence that we received from the Executive
suggests that the financial memorandum is fairly
accurate as far as anybody can tell, so that has
given us problems in determining what our
questions will be because nothing really jumps out
as being controversial. Wilma Dickson mentioned
cash-releasing and time-releasing savings—she
said that the majority will be time-releasing
savings. Will the cash-releasing savings—£0.2
million for legal aid and £1.68 million for local
authorities—feature in the revised technical notes
for the efficient government initiative?
Richard Wilkins (Scottish Executive Justice
Department): The £0.2 million for legal aid will
feature in the revised technical notes, which
should be published soon.
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The COSLA savings are more difficult because
we are not badging them as efficiency savings for
the purposes of the efficient government review:
they will not come as a consequence of doing
things more cheaply. Money is being left with
COSLA that COSLA would normally have spent
on running the district courts, but COSLA will
spend £1.68 million less than it would previously
have done on running the district courts. To
compensate for that, the Executive will have to
spend more money from central Government
resources. We are talking about a transfer of
spending responsibilities rather than about an
efficiency saving. As the financial memorandum
has to show the additional cost to central
Government resources, we felt that it also had to
show the savings for local government, which is
why a saving is marked in the memorandum even
though it is not really an efficiency saving, but will
come about as a result of the transfer of spending
responsibility.
The £0.2 million legal aid savings will be in the
efficient government technical notes, but the local
authority savings will not.
Dr Murray: Will the local authorities retain the
money that they do not have to spend?
Richard Wilkins: Yes—they will be allowed to
use the money for other purposes.
Mr Frank McAveety (Glasgow Shettleston)
(Lab): Why did you make a shift in the debate?
The initial financial memorandum explained how
we would calculate the resources that local
government would need to have or transfer, so
why have you shifted to the GAE figure? Is it a
more appropriate model than you first thought?
Noel Rehfisch (Scottish Executive Justice
Department): That is a fair question. The initial
financial memorandum made it clear that
discussions with COSLA were still at an early
stage when the bill was introduced. We have used
the time between then and now to advance
discussions with COSLA. COSLA came back to us
with the submission that transfer at the GAE level
would be more equitable for local authorities for a
couple of reasons. The first is that, as COSLA was
right to say, GAE represents the Executive’s
assessment of what ought to be spent to provide
an adequate district court service.
Secondly—and more important—COSLA made
the point that an 80 per cent transfer might unfairly
penalise local authorities that have invested
significantly in district courts in recent years,
because areas that had not invested as
significantly would have a lower level of transfer.
We felt that that would be a double punishment,
because the Scottish Court Service and the
Scottish Administration will incur fewer costs when
the service is transferred in areas where the
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district court estate has been invested in and is in
good condition. For that reason, we took COSLA’s
view that to move back to an objective
assessment of the funding allocation for the district
court service would be fairer to local authorities
across the board.
Mr McAveety: I am reasonably familiar with the
district court system—on a quasi-judicial basis, I
hasten to add. You mentioned COSLA’s legitimate
concern in respect of some local authorities’
having invested in district courts while others have
not. Are ways of incentivising, encouraging or
driving forward improvements that are probably
required in local authority areas that have not
invested in district court provision built into the
model?
Wilma Dickson: We are taking over district
court administration, so what matters is not so
much forward incentivisation of local authorities—
which is not a long-term issue—as recognising
and not penalising local authorities that have
invested. The 80:20 split that we originally
proposed to COSLA was based on objective
figures that we obtained through detailed joint
work with COSLA on how much is actually spent
on district courts. However, the problem is that
some authorities have spent considerably more
than the GAE line, whereas the spending of others
was perhaps just on the GAE line. It is fairer to
incentivise retrospectively the local authorities that
have spent more by leaving them more money.
Mr McAveety: COSLA’s other key submission
was on alternatives to prosecution—it said that
resources should be provided for criminal justice
social work services to deal with planned
measures, such as work orders. If the pilot
programme is a success—as we hope it will be—
one question will be about how we will ensure that
the resources local authorities should have
continue to be provided so that they need not face
the dilemma over district court support, which they
might have faced in the past when they had to
make difficult decisions about allocating budgets
and such support was not seen as a front-line
priority when compared with many other demands
on our local authorities.
Wilma Dickson: We will pilot the proposals, and
the financial memorandum makes it clear that we
will examine their impact, costs and effectiveness.
Roll-out will be an issue for the spending review
2007. I can give no absolute guarantees about SR
2007 but, broadly speaking, the measure falls
within the ambit of 100 per cent funded criminal
justice social work services. Apart from the fact
that one can make no absolute guarantees about
a spending review that has not begun, the
understanding is that because money will be
channelled to local authorities for the pilot, that is a
reasonable basis of assumption for the future.
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Mr McAveety: What is the timescale for
discussions with ministers about the next spending
round? When will they kick in? Will retaining the
level of resource be a key priority for your
department?
Wilma Dickson: To an extent, that will depend
on how effectively the pilots operate.
Richard Wilkins: The answer will depend a little
on the pilots. As for the timescale for SR 2007, it is
obvious that some prioritisation will depend on the
parliamentary election results, so final decisions
will not be made until summer 2007.
10:15
Dr Murray: In its submission, the Association of
Chief Police Officers in Scotland flagged up a little
concern about the new provisions’ possible impact
on staff training. ACPOS feels that it needs more
detail, particularly in relation to the new
prosecution reports for bail proceedings, and it
mentions that the onus will be on police officers to
find out offenders’ personal circumstances in order
to ensure that they are given appropriate fines. Do
you hope to gain from the pilots more information
on whether the police will incur additional costs?
Wilma Dickson: It is fair to say that several
different issues are raised. ACPOS’s submission
mentions the standard prosecution report 2, which
is the new form of the Scottish police report.
ACPOS and the Crown Office and Procurator
Fiscal Service are working together to redesign
the standard prosecution report. How police report
differently will clearly have major training
implications across the board, of which the bail
implications will be a small element. However, that
is a little bit down the track.
In the short term, as ACPOS’s submission says,
detailed Lord Advocate’s guidance will be issued
on how information that is relevant to bail should
be reported. One issue that has arisen is the need
for the information that might be relevant to a bail
decision to be clear somewhere in the police
report in a readily accessible form for everyone to
see and pull out. That might involve a little more
work for the police, but we are working closely with
the police on that. I do not think that an inordinate
additional burden will be created, given that the
police train constantly for new initiatives and
legislation. The police have a structured training
programme into which the new provision can be
built. Much depends on the detail of the Lord
Advocate’s guidance on how fiscals and the police
should operate.
Dr Murray: So, you feel that the new measure
could be assimilated into the regular training
programme.
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Wilma Dickson: There is no doubt about that.
The financial memorandum stresses that the new
provision to impose conditions on undertakings will
be phased in after discussion with the police and
when resources become available. I understand
that the police are quite keen to have that power,
which will give them useful additional flexibilities.
Mr McAveety: I would like clarity on another
point that ACPOS raised. It said that it expects
fines enforcement officers to produce efficiency
savings more than cost savings. Do you agree?
Richard Wilkins: Yes. Possible savings from
fines enforcement officers are considered to be
time-releasing savings rather than cash-releasing
savings. We need to do more work, which the
Scottish Court Service is leading, with the police
on the scope for savings in the Scottish Court
Service and in legal aid. We think that any savings
for the police would allow them to concentrate
resources on other tasks, rather than free up cash.
Noel Rehfisch: Fines enforcement officers will
provide scope for additional effort on the part of
the police on some matters and, if the officers’ role
and function are successful, that will provide
scope to remove fairly large amounts of work from
the police. Burdens and savings will push and pull
in different directions, so it is important for us to do
detailed work with the police. A working group has
been established to consider fines enforcement in
detail—as Richard Wilkins said, it is led by the
Scottish Court Service—and is engaging with
ACPOS and with police groups to ensure that we
have a handle on the matter, that we take no one’s
costs or savings for granted and that we have an
agreed basis.
Jim Mather (Highlands and Islands) (SNP):
You told us that there are a number of
stakeholders involved. Is there a continuing
process to develop a culture of perpetual
improvement so that financial performance
improves over time?
Wilma Dickson: Behind the bill, we have an
extensive programme of culture change and
structural change. For example, we have folk
working on end-to-end modelling of how the
summary justice system should work. That work is
partly about the flexibilities that the bill will
introduce, but a lot of it is about developing mutual
understanding and doing things earlier and faster.
We accept that what is in the bill is only part of
what is needed to improve summary justice. The
procedural stuff that is at the core of the bill will
give us useful additional flexibilities, but to make
things work better and more tightly the partners
need to work together more effectively, the legal
aid incentives need to be right and so on. Behind
the scenes, we have a separate programme in
which all the stakeholders are working on that.
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Jim Mather: What measures are in place to let
you know how you are doing over time?
Wilma Dickson: We are working up a detailed
evaluation monitoring programme for each aspect
of the bill. In relation to the provisions on courts
unification, the Scottish Court Service already has
a well-developed model. We are taking a balanced
scorecard approach with some quantitative
measures—the speed of handling cases is a
simple example—and some qualitative measures,
such as whether victims and witnesses perceive
that they are getting better treatment from the
courts. The programme has not yet been finalised.
Obviously, we are still at a reasonably early stage
and the bill has not been passed, but the bill’s
progress is running in parallel.
Jim Mather: Do you have any financial
measures in train to enable you to monitor
performance over time?
Wilma Dickson: I suppose that the answer is
the same as that which I gave in response to the
question on High Court reform. In a sense,
efficiency is a proxy for cash because many of the
savings will not be cash-releasing savings; for
example, if the summary courts’ workload is to
increase, we will be trying to achieve more with
the same funding. Our focus is not on cashreleasing savings but on doing more with the
same funding. I suppose that that comes to
something broadly similar.
Jim Mather: When and where are statistics
published on how much you have done with £X of
funding?
Wilma Dickson: Do you mean at present or in
the future?
Jim Mather: I mean at present and in the future.
Wilma Dickson: There is a basic publication on
the costs of various processes in the criminal
justice system. It is called—
Richard Wilkins: Section 306.
Wilma Dickson: It is known as the section 306
annual report. However, we want to consider
whether we will need to collect any more statistics
to assess the impact of the bill. We are also
working on having much more ready access to
real-time information on how long cases take to go
through the courts, which is an important proxy
measure for cash. We have a large information
technology development programme, which will
help to show us where things are going slowly,
where things are going quickly and what progress
is being made.
Jim Mather: Do you have a procedure in place
for people to suggest ideas that might improve or
streamline things or speed them up, so that ideas
can be reviewed and, if they are valid,
implemented?
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Wilma Dickson: We have a programme that
involves all the major stakeholders, including the
police and the Scottish Legal Aid Board. We also
consult widely with, for example, the Law Society
of Scotland and organisations that represent
victims and witnesses. We do not have a postbox
system or an open-access website where people
can click and post their comments, but we are
happy to receive ideas. The process that we have
involves all the stakeholders and we consult all the
key interest groups.
The Convener: Do you wish to identify any
areas of particular uncertainty in the financial
memorandum?
Richard Wilkins: I do not know whether there
are particular uncertain areas to identify. In our
submission, we highlight the pensions liability of
the Scottish Court Service. The figures that we
give are the best estimate—obviously, liability will
fluctuate with the health of the local government
pension scheme funds as court unification
approaches in different sheriffdoms. I suppose that
that qualifies as an area of uncertainty.
The committee will also note that the savings in
one or two areas are difficult to pin down. For
example, we do not have particularly good data on
the costs of processing cases in district courts, so
it is difficult to put precise figures on the savings
that might arise from increased use of alternatives
to prosecution. Those are the two areas of
uncertainty that leap out—one is about possible
savings that we cannot quantify very well and the
other is about potential costs that we can estimate
but which might fluctuate.
Noel Rehfisch: Richard Wilkins is right to say
that accurate information on the costs of district
court cases is not available at the moment. It is
implicit in the reform package that we will move
towards a position in which we have information
on those costs. By bringing district courts under
the control of the Scottish Court Service, we will
improve the management information that is
available on case processing and, for the first
time, we will know the costs of processing court
cases at every level in the criminal justice system.
That will be useful for comparative analysis and it
will enable us to identify pinch points and other
problem areas. Richard Wilkins’s point is a fair
one, but we hope to tackle the matter.
Mark Ballard (Lothians) (Green): In its
submission, COSLA mentions the financial
implications of the review of the safety camera
partnerships. Is there anything in the bill that
relates to the safety camera partnerships?
Noel Rehfisch: The short answer is that there is
not. I think COSLA mentioned the matter because
it knows that there has been a change to the
structure and organisation of the safety camera
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work in England and Wales. COSLA might have
mentioned its concern in its submission on the
Criminal Proceedings etc (Reform) (Scotland) Bill
because, at the moment, the penalties tend to be
collected by district court staff. The way district
court staff are funded for that work is quite
specific. Local authorities are allowed to recycle
the income from penalties and they and other
members of the partnership can spend the money
on administration of the partnership and on
investment in various road safety initiatives. My
understanding is that there will be a need to
consider the operation of the safety camera
partnerships in Scotland as a result of the changes
in England and Wales, but no changes to the
system are made in the bill.
The Convener: I suppose that local authorities
might make the point that they have had an
implied entitlement to a proportion of the safety
camera income because of their involvement in
the district court set-up in the past. When that is
removed, they might think that the money that they
have previously received for road improvements or
safety improvements will be swallowed up by the
Executive. Have you done a financial assessment
of that income and how it might be used?
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a pause for reconsideration in Scotland. Given that
that process is at an early stage, I am not in a
position to say what ministers may or may not
decide to do with the safety camera partnerships
in Scotland in years to come.
The Convener: We could, separate from our
consideration of the financial memorandum, write
to ministers to seek clarification on how they might
wish to progress the matter.
Members of the committee have no further
questions. Our view is that this is a particularly
good financial memorandum and that the way in
which it has been approached is a good model,
which we might like to use as a model for best
practice for other bill teams in the future, if that is
agreeable to you.
Wilma Dickson: Well done, Richard Wilkins.
The Convener: Thank you.

10:30
Noel Rehfisch: We have not carried out a
financial assessment because the bill does not
propose changes to the operation of the safety
camera partnership system. I will go out on a limb
to an extent and I will make two points, one of
which is factual and one of which is hypothetical.
The fact is that local authorities are entitled to
recover the costs of collecting the fines at cost.
They submit invoices for the costs of collecting the
fines to the lead authority in a safety camera
partnership and that sum is reimbursed. Were, for
the sake of argument, collection of the penalties to
transfer to the Scottish Court Service, the only
money that local authorities would no longer be
entitled to would be the cost price of collecting the
penalties. There would be a transfer of the
function along with a transfer of the exact cost of
the function.
Mark Ballard: You mentioned that in addition to
the pure cost, the local authorities have also
reckoned on the costs for road safety campaigns
and so on being included as part of the legitimate
expenditure that could be charged against income
from safety cameras. COSLA is concerned about
the implications that changes to the system will
have for that.
Noel Rehfisch: I appreciate that concern. The
most I can say is that the announcement that was
made in England and Wales to review and
reconsider the way in which the partnerships are
structured, organised and funded has given rise to
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(By e-mail)
Callum Thomson
Clerk Team Leader
Justice 1 Committee
Tower 1 T3.60
Scottish Parliament
Edinburgh
EH99 1SP

_____

_____
Dear Callum
CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL
FOLLOW UP TO OFFICIAL EVIDENCE – 19 APRIL
Thank you for giving us the opportunity to submit oral evidence to the Justice 1 Committee on 19
April in respect of this Bill. A number of issues were raised during the session on which we
undertook to follow up in writing. This letter provides further information on those issues which I
trust will be of assistance as the Committee continue to take evidence on the Bill.
For ease of reference I attach three annexes, dealing with the issues raised during the session:
x

Annex 1 responds to the Committee’s desire to see the Bill’s proposals in the context of the
overall work underway on summary justice reform, so that they can satisfy themselves that a
speedier and more efficient system will be achieved. We also promised to consider whether
there should be further legislative provision relating to the management of summary criminal
business in addition to that currently enacted and proposed in the Bill (with particular
reference to the intermediate diet) and the annex picks up this issue also;

x

Annex 2 responds to a number of points made by the Committee in other areas of the Bill. It
covers:
x
x
x
x

The objectives of the Executive’s Bail and Remand provisions, in the light of the
Committee’s concerns about the reference in the Policy Memorandum to ‘codification’
and about the use of an non-exhaustive list of considerations relevant to the grant of bail;
Further detail on the provisions in the Bill relating to alternatives to prosecution –
particularly the 'work order' and the operation of disclosure of accepted fiscal fines;
Concerns raised by Committee members about the operation of the proposed power for a
Fines Enforcement Officer to seize a vehicle; and
Some additional points in relation to lay justice reform.
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x

Annex 3 is a draft of the regulations that Ministers intend to make under the powers
conferred by sections 54 and 56 of the Bill to make provision for the appointment, training
and appraisal of JPs, with a covering explanation of how we envisage these regulations will
work in practice. I note that a number of those submitting written evidence express a desire
for more information on training and appraisal issues in particular. I hope this additional
level of detail is helpful to the Committee in preparing for the ‘round table’ evidence session
on lay justice on 10 May.

I hope this response is helpful and would be happy to provide any further information that the
Committee may require
Yours sincerely

WILMA DICKSON
Head of Criminal Procedure Division

2
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ANNEX 1 - IMPROVING SPEED AND EFFECTIVENESS IN PROCESSING CASES
THROUGH THE SUMMARY JUSTICE SYSTEM
1.
Committee members sought clarification as to how the reforms will lead to summary cases
being dealt with more quickly and effectively in future. Ministers are of the view that this will be
achieved by taking forward work on two fronts in parallel – legislative change to improve procedures
and create capacity within the system, coupled with a programme of joint work between the agencies
whose task it is to make the system operate effectively, ensuring that those agencies are prepared for
changes in the law and that those changes will deliver practical results.
Legislative change to improve procedures and create capacity within the system
2.
In its report the McInnes Committee identified a number of the detailed procedural changes
required in the summary justice system by considering the trajectory of a summary criminal case and
making recommendations for change aimed at eliminating waste and promoting good practice at
every stage of the system. The majority of those recommendations have now been adopted as
measures in the Bill. Each of these will, at its own point in the process, provide for more effective
case handling and promote the speedy disposal of summary business. Without repeating those
measures in detail examples include:
x
x
x

provision allowing written pleas of not guilty to be dealt with administratively, freeing up
judicial time for other cases;
provision allowing outstanding cases to be combined against a single accused in a wider
range of circumstances, reducing the number of outstanding cases in respect of a single
accused; and
bringing the procedure in relation to the agreement of uncontroversial evidence in summary
cases into line with the position in solemn cases, ensuring that only those who genuinely need
to give evidence in a case are cited to attend the trial.

3.
Changes such as these will, cumulatively, play their part in ensuring that there is no incentive
for cases to “churn” in the system and will also free up court time, allowing other business to be
heard as quickly as possible. More fundamentally the proposal to increase the jurisdiction of the
Sheriff sitting summarily will allow a number of appropriate cases to be managed through a less
intensive process in future – freeing up further capacity in the system to deal quickly with cases. The
use by the Crown of a wider range and level of alternatives to prosecution in future will also create
capacity in the summary court system – ensuring that those cases which genuinely require
prosecution are processed as quickly as possible and frees up legal time to allow fiscals to
communicate with defence agents about cases.
4.
Taken individually, therefore, a number of the Bill’s provisions will help to promote increased
speed and effectiveness in the summary justice system.
5.
The Committee expressed a desire for more detailed description of summary justice case
handling, particularly in relation to the use of the intermediate diet. We are of the view that where an
intermediate diet has been deemed necessary it should:
x

Be held at the right time – so that the defence can come to it fully prepared but there is
sufficient time before the trial to complete any further work without rescheduling the trial
diet; and
3
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x

Like the preliminary hearing in the High Court, and the first diet in the sheriff court, be used
to best effect by all parties, including the court, to ensure that parties are prepared for the trial
diet.

6.
Much of the work underway between stakeholders (see below) is focused on ensuring that the
intermediate diet achieves the purposes identified for it in section 148 of the Criminal
Procedure(Scotland) Act 1995 – establishing whether the case is ready to go to trial, clarifying the
plea and ascertaining whether evidence has been agreed as far as possible. As with the High Court
reform, buy-in from all the stakeholders, particularly from judges and the legal profession, will be
critical to ensuring that there is real change on the ground.
The Intermediate Diet
7.
Section 148 of the 1995 Act already contains detailed provisions in relation to intermediate
diets:
x

the diet is for the purpose of ascertaining whether the case is likely to proceed to trial
on the appointed date

x

the court is to ascertain the state of preparation of the parties

x

the court should confirm whether the accused intends to adhere to the plea of not
guilty (in practice the court generally asks the accused to tender a plea, and the Act
provides that a plea of guilty can be tendered)

x

the court should explore the extent to which the parties have complied with their duty
to identify and agree non-contentious evidence

x

the court can ask any question of the parties for these purposes

x

it can also operate as an interim diet for the purposes of prosecution of sexual offences

8.
In addition, the Bill makes a number of changes which would further reinforce the
intermediate diet:
x

amendment to provide that the court “may”, rather than “shall”, adjourn a trial diet
where it considers that the case is unlikely to proceed (s18). This is in line with the
recommendation of the McInnes Report (para 20.14). The Committee was of the
view that this change was consistent with the more proactive role it envisaged for the
judiciary in management of intermediate diets;

x

certain special and other defences can only be relied on if these are intimated by the
intermediate diet (s19). This amends the position currently to be found in ss149 and
149A of the 1995 Act. Particulars of the defence, together with details of witnesses to
be called, require to be given. This should help to ensure that defence solicitors are
fully and properly instructed by the intermediate diet, and reflects also the proposed
increase in summary sentencing power in the Bill;

x

provision in connection with uncontroversial evidence (s20). This brings the position
in summary cases into line with that in solemn cases, as amended by the ‘Bonomy’
4
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legislation. Section 258 of the Act is amended to provide, in short, that a party can
serve a notice of uncontroversial evidence on the other parties; that the time period for
service of such a notice, and challenge of a notice, is to be calculated by reference to
the intermediate diet; and that the court can disregard a challenge to a notice if it
regards it as unjustified. In most cases the intermediate diet would provide the ideal
opportunity to deal with these matters, having regard to the time limits involved;
x

a duty on solicitors engaged by accused persons for the purposes of their defence at a
trial to notify the court and the prosecutor of the fact that they have been engaged
(s21). The purpose of this duty is to allow for the service of documents on the
solicitor, which should help to ensure that the case is in a better state of preparation by
the intermediate diet. It will also assist the Crown in discharging its obligations in
relation to disclosure of evidence, which in turn should ensure better defence
preparation by the intermediate diet.

It can therefore be seen that many of the provisions which will be introduced by the Bill form part of
a framework for greater and more proactive judicial management of intermediate diets.
9.
It may also be worth noting that as the Vulnerable Witnesses (Scotland) Act 2004 is rolled out
to summary proceedings, provisions will come into effect making clear that the intermediate diet is to
be used to ascertain whether special measures for vulnerable witnesses are required.
10.
When considering further amendment, we are keen to avoid creating unnecessary
bureaucracy. Summary cases can range from the simple breach of the peace to the complex fraud.
11.
The breach of the peace case may involve two eye-witnesses, the evidence of both of whom
may be disputed by the accused. At the intermediate diet in such a case, the court will wish to
confirm if the accused maintains his plea of not guilty. If he does, there will be no scope for the
agreement of evidence and the court will wish simply to ensure that both parties are prepared for trial
and that the witnesses are cited and available to attend.
12.
In the complex fraud case, however, there may be tens of witnesses, including some expert
witnesses. The evidence of some may be formal and uncontested, while that of others will be
contentious. There may be many productions and certificated evidence procedures may be invoked.
There may be forensic evidence. At the intermediate diet, the court will wish to explore, in some
detail, issues such as the extent to which evidence may be agreed and witnesses excused attendance
and also the likely duration of the trial.
13.
The reforms being introduced are intended to recognise that a “one size fits all” solution
might not apply to all summary cases.
14.
We will, however, consider further with Ministers and the judiciary the scope to include more
detail about the conduct of the intermediate diet on the face of the Bill, or through Act of Adjournal.
One option might be to introduce through Act of Adjournal a form for the court to complete to
confirm that the various steps identified for the hearing have been completed. This would also serve
to focus on the role of the judge in successful management of intermediate diets. And it could pick up
certain points which represent current good practice but are not specified on the face of the 1995 Act,
such as confirmation that the accused is aware of the terms of section 196 (which provides that, when
passing sentence, the court must take account of the stage at which the offender indicated an
5
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intention to plead guilty). The McInnes report recommended that this latter point be addressed at an
intermediate diet, but made no recommendation in relation to formal legislative change.
15.
In terms of amendments to the Bill, legislation for both preliminary hearings and first diets
requires parties to confirm that they have identified the witnesses they regard as essential for trial.
This could be extended to summary proceedings.
16.
The Committee will appreciate that this area will require further consideration with other
stakeholders, including the judiciary, and that we cannot give them an immediate reply on how we
intend to proceed. We can, however, undertake to write to the Committee in advance of Stage 2 to let
them know whether we intend to make further provision in legislation or through Act of Adjournal in
relation to the intermediate diet.
Joint work to ensure that change is delivered on the ground
17.
With our partners in the justice system, we are working to ensure that the Bill will deliver the
changes sought on the ground. This work is informed by some of the lessons learned from the local
system redesign work in West Lothian and Grampian, and builds on the experience which criminal
justice agencies have acquired in delivering specialist courts such as the Youth Court and the Drug
Court. It is being carried out under the auspices of the National Criminal Justice Board.
The National Criminal Justice Board
The Board was set up in November 2003 on the recommendation of the report on “Proposals for the
Integration of the Aims, Objectives and Targets in the Scottish Criminal Justice System” by the then
Crown Agent, Andrew Normand. It exists to oversee at a strategic level the operation and performance
of the criminal justice system and to ensure co-ordinated and consistent planning. The Board is chaired
by the Head of the Justice Department at the Scottish Executive and consists of the chief officers of
Scotland’s criminal justice agencies, representatives from ADSW, ACPOS SCRA and the District
Courts Association, the Sheriffs Principal and senior officials from the Justice Department.
The Board’s strategy for the criminal justice system is based around four goals:
x
x
x
x

The public have confidence that the criminal justice system is accessible, effective and serves
all communities fairly;
Victims and witnesses receive a consistent, high standard of service from all criminal justice
agencies;
Continuous improvement is delivered by using more efficient and effective processes; and
To contribute to the reduction of re-offending by efficient case handling and robust
enforcement of appropriate disposals.

18.
The proposed changes to the summary justice system which are contained within the Bill
provide the opportunity to look at the processes and practices of all partners in the criminal justice
system, and if necessary to change them to achieve the maximum benefits from the proposals. In
addition the recent cases of Holland and Sinclair, which demand full disclosure by the Crown, have a
major impact on how the system works.

6
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19.
As the Committee will know, summary justice covers the vast majority of cases. In 2004 –
2005, 795 cases were determined in the High Court, 3874 cases in Sheriff Solemn courts, and over
139,000 cases in the summary courts. In considering summary case handling our work seeks to
balance the importance of a more streamlined procedure with the need to retain some flexibility. Not
every case requires an intermediate diet, for example, and it is important for courts to have discretion
to deal only with issues relevant to the particular case. As discussed at the Committee, different
sheriffdoms and local courts face different challenges, and it is important to leave scope for local
protocols in relation to case handling. Local criminal justice boards (see box for details) are working
across Scotland to improve joint local case handling; the work to which the Committee referred in
Grampian and West Lothian reflects local initiative and we want to leave scope for that initiative as
we move forward.
Local Criminal Justice Boards take a joint approach to promote a more efficient and effective
criminal justice system. There are eleven criminal justice boards across Scotland: Argyll & Clyde,
Ayrshire, Central, Dumfries & Galloway, Fife, Glasgow, Grampian, Highlands & Islands,
Lanarkshire, Lothian & Borders and Tayside. The core membership consists of the Sheriff
Principal (as chair), the Area Procurator Fiscal, the Court Service Area Director and the Chief
Constable or Assistant Chief Constable from the local police force. Some local boards have sought
to expand their membership to include, for example, Directors of Social Work. The boards meet 3
or 4 times per year and focus on continuous improvement to court and criminal justice processes.
20.
For example, we will work towards developing recognised procedures formalising the
opportunity for communication between procurators fiscal and the defence before the intermediate
diet in larger jurisdictions – this already happens in many areas and we will seek to build on existing
good practice. No such change may be required in smaller jurisdictions, where lines of
communication can be easier to maintain.
21.
We are, however, in no doubt that the summary justice system must operate on the basis of a
substantial common core of good practice committing partners to more effective ways of joint
working, and this is what those partners are all working together to create.
22.
To deliver this work, the National Criminal Justice Board has set up a System Model Project
Board. The group is chaired by the Secretary to the National Board and contains representation from
ACPOS, COPFS, Scottish Court Service, SLAB, the District Courts Association, the Association of
Directors of Social Work and officials from the Justice Department. The remit of the System Model
Project is to develop an over-arching model of how the summary justice system will operate in
practice and allow agencies to develop their own task instructions on that basis. Its basic aims are to:
x
x
x
x
x
23.

Reduce “wasted” court hearings;
Increase pleas at first calling;
Provide a more meaningful intermediate diet;
Continue to provide victims and witnesses with a high standard of service; and
Introduce more efficient and effective processes.
The programme of work is being developed in three distinct workstreams. These are:

7
SE Approved
Version 1.1


737

ANNEX 1

x
x
x

ACPOS/COPFS workstream – broadly speaking dealing with the cases which are reported to
the procurator fiscal, how decisions are made, how cases are commenced and disclosure of
evidence;
Courts workstream – dealing mainly with issues of court programming. The Sheriffs
Principal and Sheriffs Association have been invited to contribute; and
Legal Aid workstream – looking at whether changes to the legal aid regulations can support
the system.

24.
It is expected that recommendations as to the basic model will be completed by the end of
June. This timetable was designed to enable us to share this work in progress with the Committee in
advance of Stage 2 of the Bill.
25.
The starting point of the work of the System Model Project Board is to look at how cases are
initiated. The Summary Justice Review Committee identified that there is currently a delay between
the commission of an offence by an accused and the first calling of the case in court because most
cases start by citation of the accused to court. An alternative means to start a case is by an
undertaking, where the police release the accused from the police station to attend at court on a
specified date. Undertakings are currently used to “fast-track” certain types of case, often drink drive
cases. As we discussed with the Committee, we are considering ways in which we can make more
and better use of undertakings to appear in order to reduce the time between the commission of the
offence and first calling of the case. This work also involves reviewing the capacity of the police, the
courts and the Crown to deal with a system which is ‘front-loaded’ in this way; as the Committee
noted, there is no point in simply shifting delay from the pre-court to the court stage. So this is part
of a wider review of the capacity of the system as a whole.
26.
The expected outcomes of this stream of work will be clarity about the types of case which
are suitable for the use of undertakings and agreed timescales for the handling of such cases - in
particular, for police reporting of undertakings to the Procurator Fiscal, and for Procurator Fiscal
decision making on cases reported.
27.
In order that the best possible decisions can be taken at this stage work is going on between
ACPOS and COPFS in the context of the System Model Project Board to find ways of making best
use of the police reporting process. This work will include looking at ways to include the dates when
civilian witnesses are available to give evidence. This will be vital when trials are being fixed as
there will be more certainty that the trial can go ahead and will not have to be postponed due to the
fact that witnesses cannot attend.
28.
Work is also under way on the best use of the intermediate diet. Customarily the intermediate
diet is held approximately two weeks before the trial. Often if a problem which may affect whether
the trial goes ahead is discovered, there is insufficient time between the intermediate diet and the trial
to get things back on track. Consequently the trial cannot go ahead, victims and witnesses are
inconvenienced, and the trial is delayed. Consideration is being given to what time period between
intermediate and trial diets might best allow issues of this nature to be addressed and allow sufficient
time for most problems to be cleared up, so there will be greater certainty that the trials will go ahead
on the date fixed. This will help to minimise the churn of cases and increase the speed of the criminal
justice system.
29.
As we emphasised at the Committee session, we recognise that for the intermediate diet to
work most effectively the defence needs to be fully aware of the case against their client. The Crown
8
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is working on the premise that disclosure to the defence should ordinarily take place a minimum of
28 days prior to the intermediate diet. This would give the defence solicitor four weeks to consider
the full Crown case with his or her client. As such, solicitors should be in a position where they are
able to state definitively whether their client is pleading guilty or not guilty at the intermediate diet,
as they will have had one month to consider the Crown case with their client, and all practitioners
and the judiciary will be aware of this fact. Our goal is reduced “churn” of cases at intermediate
diets, and an increase in pleas of guilty prior to the trial diet, thus reducing the average time it takes
to dispose of a case, and more importantly resulting in less inconvenience to victims and witnesses.
30.
It is crucial that intermediate diets are treated with the importance that they deserve. They
present an opportunity for the accused to plead guilty with minimum inconvenience to victims and
witnesses. By doing so it is likely that they will attract a sentence discount in terms of section 196 of
the 1995 Act.
31.
We are working closely with the Scottish Legal Aid Board to develop a package of proposed
changes to summary criminal legal aid regulations to complement the system model. These changes
will take into account the significant changes already made to the summary criminal system such as
sentence discounting and early disclosure by the Crown. They will also encourage early
preparedness and early disposal of cases where appropriate. This is likely to mean changes to many
aspects of the current legal aid system including the operation of the duty solicitor scheme (currently
to be piloted in work being carried out in Grampian and West Lothian) and the structure of the feeing
arrangements to ensure that early preparation and progress is appropriately rewarded. We propose to
consult with the Law Society of Scotland on these proposals as they are developed.
32.
As we have mentioned to the Finance and Justice Committees, a parallel priority is to
establish better ‘real time’ management information about the system, so that at national and local
level blockages can be addressed quickly and decision makers at both levels have the information
they need to make choices which ensure that the criminal justice system operates efficiently and
effectively. Work is underway on a management information scorecard to meet this need. It is
anticipated that the live version of phase one of the scorecard will be available by November 2006.
Further information to the Committee
33.
We hope this is helpful in setting out more fully the work underway to ensure that summary
justice reform delivers more efficient, effective justice in relation to the less serious offences dealt
with through alternatives to prosecution and in Scotland’s summary courts.
34.
As noted above, we will ensure that before Stage 2 of the Bill we share with the Committee
the emerging results of the work on the system model. We envisage that that will be helpful to the
Committee in its consideration of any further provision which it considers to be required on the face
of the Bill.
35.
If the Committee would like a more formal oral presentation of the work described above at
any stage, we should be happy to provide one.
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ANNEX 2 - SPECIFIC POINTS RAISED BY COMMITTEE MEMBERS ON ASPECTS OF
THE BILL
The Bail proposals in the Bill; ‘codification’ and the non-exhaustive list in new Section 23C(2)
1.
The Committee clearly felt that the use of the word ‘codification’ in the accompanying
documents suggested an exhaustive approach, with every detail set out on the face of legislation.
There was therefore concern about the non-exhaustive list in section 23C(2). The point was made
that there was some risk of a ‘two tier’ approach, in which the considerations listed in section 23C(2)
were seen as having more weight than others which might be relevant in a particular case, but which
were not specifically mentioned. We note related concerns from at least one consultee, whose
concerns focused on the need to avoid impinging on judicial discretion.
2.
It might be helpful to say upfront that in using the word ‘codification’ in the accompanying
documents, we were simply trying to reflect the fact that the Bill puts on the face of legislation the
general right to bail and the grounds recognised in Scots common law and ECHR case law for refusal
of bail. At present, as the Explanatory Notes say, statute determines the process for bail (which
offences are bailable, when bail may be sought and the conditions on which it may be granted) but is
silent on the reasons for grant or refusal of bail. The Bill seeks to set all aspects of the framework for
bail on the face of the law.
3.
This was not intended to mean that every detail not just of the framework, but also of the
considerations which the court was entitled to take into account, was prescribed on the face of the
Bill. If the use of the word ‘codification’ has therefore been misleading, we apologise. Under ECHR
the court as an independent and impartial tribunal considering a decision on bail must be able to take
all relevant considerations into account – and must be able to take its own decision in the context of
ECHR case law as to what those relevant considerations are. As Ministers said in the Bail and
Remand Action Plan
“We will illustrate the matters which the court could take into account when assessing
whether reasons for refusal of bail exist – for example, the circumstances of the offence and
the accused’s history of convictions, background and circumstances. But there will be no
erosion of the court’s right to take all the facts and circumstances into account and to take the
final decision to bail or remand in every case.”
4.
So new Section 23C sets out the reasons which ECHR has recognised for refusal of bail and
also a non-exhaustive list of potentially relevant considerations for the court. The list reflects the
principal considerations which have been recognised in ECHR case law, and was intended to be
helpful both to the court and also to members of the public who sought to understand the basis on
which bail decisions were taken.
5.
In the Bail and Remand Action Plan Ministers set out their strategy for making the bail
system more transparent. Requiring reasons to be given for all bail decisions was part of that
strategy, as was setting out the bail framework on the face of the law. The non-exhaustive list was
intended to be a helpful contribution to increased transparency.
6.
More generally, we agree with comments made by the Committee to the effect that the
provisions in section 1 of the Bill which set out the reasons for refusing bail and the non-exhaustive
list of the considerations which a court may take into account do not change the law. They reflect the
10
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law as it stands, taking into account Scots common law and ECHR case law. They are intended to
make clear to all – including members of the public – what the ECHR reasons for grant or refusal of
bail are and what kind of considerations are relevant when the court is making its bail decision. But
as the Bail and Remand Action Plan underlines, they do not alter the right of the court to take the bail
decision in every case.
Alternatives to prosecution - the 'work order' and disclosure of fiscal fines
The work order (section 40)
7.
The work order is an alternative to prosecution. While the offences for which it may be
appropriate are a matter for the Lord Advocate and prosecution policy, it follows that it will be used
in respect of low tariff offences which can be dealt with appropriately other than by prosecution. The
view of the Crown is that the work order will be appropriate for low level offences which can be
viewed as offences against the community. Depending on the nature of the work available in each
area, work orders may be particularly useful in dealing with offences such as breach of the peace or
minor vandalism.
8.
The intention is that it should be another option for the procurator fiscal in cases where s/he
takes the view that an alternative would be appropriate.
9.
Procurators fiscal will be trained and receive guidance from the Lord Advocate on the use of
work orders.
10.
The Bill provides that the maximum number of hours in a work order is 50. This is different
to community service orders, which comprise a minimum of 80 hours and a maximum of 240 or 300
hours depending on whether the order is in relation to a summary or solemn matter. In addition, of
course, a community service order can only be imposed on conviction. A work order does not
require a finding or admission of guilt, and a completed work order will not result in a conviction.
11.
The type of work to be carried out under such an order can be prescribed by the Scottish
Ministers. The Lord Advocate has stated to Parliament that he envisages that communities may be
consulted about the type of work to be done. This could operate in a similar way to the arrangement
for community consultation in the operation of community reparation orders.
12.
The nature of the cases in which work orders will be imposed will be a matter for COPFS
policy. A decision to offer a work order will be taken, on the basis of the nature of the offence and
the circumstances of the offender – for instance his or her record of previous offending - as to
whether the case is one which merits prosecution, or which properly can be dealt with on the basis of
an alternative to prosecution. If the view is that an alternative is appropriate, a decision will
thereafter be taken on which alternative option is most appropriate in the circumstances of the case.
This would again include consideration of the nature of the offence and the circumstances of the
accused. At this stage it might be appropriate to take into account the means of the accused.
13.
As with all alternatives to prosecution, however, it has to be borne in mind that these initially
are offers made by the prosecutor; they are no more than that, until accepted. We consider that there
are advantages in procurators fiscal being able to offer this alternative in appropriate circumstances,
which might include a situation where someone with little money might be able to avoid an
unnecessary appearance in court, or someone in a job might seem an appropriate candidate for a
11
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short period of unpaid work. As with all prosecution decisions, each case will be considered on its
merits. It is not intended that accused people should be offered a choice of alternatives, so it is quite
possible that someone with means will nonetheless be offered a work order. In any case the principal
determining criterion for using work orders will be the nature of the offence.
14.
The work order will operate in much the same way as other alternatives to start with – the
offer will be made by the Procurator Fiscal. If the order is completed satisfactorily, no conviction
will be recorded against the accused, and the community will have had the benefit of unpaid work. It
should therefore represent swift and restorative justice.
15.
As with other alternatives, the Bill makes provision for the information which must be
contained in any offer of a work order.
16.
If the offer is declined, or the order is not completed, the case will be referred back to the
Procurator Fiscal to decide what further action to take. In most cases it is anticipated this will mean
that prosecution ensues.
17.
The offer will, however, be on the same terms as the present regime for alternatives – the
accused will require to take positive action to accept. If no action is taken, refusal will be deemed.
Time limits for this procedure are in the Bill.
18.
If the offer is accepted, responsibility for supervision of the order will fall to the relevant
local authority. There will be a need, it is anticipated, for some form of assessment of the accused to
take place. It may be that supervision by fully qualified staff will not always be necessary. There
may be an issue around having convicted and non-convicted persons on the same work placement.
These and other issues are under consideration, and will be worked through with stakeholders.
19.
The work order will be piloted. It is anticipated that there will be two pilots – one in an urban
area, and one in a rural area. Pilot sites have not yet been identified, but work is ongoing in that
regard. Pilots will not be able to start until the legislation is available, so we would anticipate that
they will run from 2007, with full evaluation which would be made available to the Committee and
other stakeholders.
20.
The effect of a completed work order will be the same as for any other accepted alternative.
Prosecution will not be possible. No conviction will be recorded. The Procurator Fiscal will be
advised whether or not the order has been completed, so that further action can take place where
appropriate.
Disclosure of fiscal fines in subsequent proceedings and other appropriate circumstances
21.
The Bill proposes that accepted alternatives to prosecution (such as fiscal fines) should be
capable of being treated as if they were previous convictions for a period of two years after
acceptance, if the accused offends again and comes before a court. This is done simply by amending
those parts of the Criminal Procedure (Scotland) Act 1995 which refer to the laying of previous
convictions before the court on conviction.
22.
The intention is that on conviction in court, the prosecutor, in addition to giving the court a
list of previous convictions will also provide details of accepted alternatives which fall within the
relevant period. This is in line with the recommendation of the McInnes Committee (paras 11.1512
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11.17). There is no provision in the Bill that the new offence requires to be analogous to the matter
which attracted the alternative. As with a previous conviction, the procurator fiscal can always
exercise discretion not to disclose a particular matter if s/he regards it as inappropriate to do so.
23.
The Bill provides only for disclosure of accepted alternatives to prosecution to the court and
does not impact on the mechanism of other disclosure regimes. It is significant that this provision
will not impact on the majority of individuals to whom offers are made, but rather on the minority
who re-offend, in which case relevant previous accepted offers will be made known to the court.
Fines Enforcement Officer’s powers to seize a vehicle
24.
Members raised some concerns regarding the provision in section 43 of the Bill empowering
Fines Enforcement Officers (FEOs) to seize a vehicle as a sanction aimed at securing payment of
outstanding fines. Those concerns centred on protecting the interests of third parties who may claim
to be the genuine “owner” of a vehicle which is registered in the fine defaulter’s name.
25.
As you will be aware, section 43 of the Bill inserts a new section 226D into the Criminal
Procedure (Scotland) Act 1995, which makes provision in respect of the seizure of vehicles by FEOs.
The effect of section 226D(3)(a) is that a FEO is only able to seize a vehicle if it is registered with
the DVLA in the fine defaulter’s name. Subsections (10) and (11) of section 226D provide for the
Scottish Ministers to make regulations in respect of the detailed operation of seizures under section
226D (including provisions ‘…for protecting the interests of owners of vehicles apart from
offenders’). Section 226H provides the fine defaulter with the right to apply to court for a review of
an FEOs decision to make a seizure order.
26.

Two issues have been raised in connection with these powers:



Are there sufficient safeguards for the fine defaulter, who must be the vehicle’s registered
keeper? and
Are there sufficient safeguards for the owner of the vehicle, where he or she is not also its
registered keeper?

27.
On the first, the provisions as introduced provide a number of safeguards for the fine
defaulter should s/he wish to dispute the actions of the FEO in seizing a vehicle. Those safeguards
include, for example, the defaulter being able to make contact with the FEO and discuss outstanding
fines in advance of any seizure taking place and (where seizure does take place) the right to seek
review of that decision in court and provide evidence in respect of personal or family circumstances
that make the seizure or disposal of a vehicle an unreasonable course of action for the FEO to take, in
spite of the outstanding fines due. It would be for the court to determine, in light of all the
information put before it, whether to confirm, revoke or vary the actions of the FEO in such a
situation.
28.
On the second, we agree with the Committee that, in the absence of any regulations under
subsection (10) the current drafting of section 226D would, in theory, allow the court to dispose of a
vehicle where the fine defaulter is the registered keeper, but someone else has paid for or owns the
vehicle (e.g. a company car). We are considering the best way to ensure that these provisions allow
the FEO to seize a vehicle in appropriate circumstances but also ensure that someone other than the
fine defaulter cannot be deprived of their property.
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29.
In this context consideration has been given to the approach taken to this procedure in
England and Wales (where fines officers were given the power to seize vehicles following the
introduction of the Courts Act 2003 and associated regulations). The position taken was to refer to
the registered keeper of a vehicle in the Act itself and provide, through regulations, the right for any
interested third party to make submissions to the court in respect of any seizure made by the fines
officer, with a view to upholding or setting aside that course of action. This approach protects the
rights of third parties while ensuring that FEOs can exercise seizure powers in appropriate
circumstances. In the absence of such powers, the FEO may be left with little choice but to return
the case to court, where imprisonment may eventually be imposed in default of the fine.
30.
We can confirm that the rights of third parties can and will be protected. Regulations under
226D(11)(c) could, for example, require the FEO to make reasonable enquiries to determine whether
the vehicle is owned by the offender. They could also provide an appeal mechanism for third parties,
possibly along the lines of that in the English model. We are looking at the options for making the
necessary provision, whether by regulations, further amendment on the face of the Bill, or both.
31.
It would be our intention to give the Committee the details of our proposed approach in
advance of consideration of this section of the Bill at Stage 2.
Lay Justice Reform – Additional Points
32.
We have noted the committee’s concern about the possibility that the legislation, as currently
drafted, could allow some full JPs who do not have recent experience of sitting on the bench to take
up an appointment, without there being sufficient safeguards in place to ensure that such JPs would
be able to perform their judicial functions to a high standard. Several stakeholders have also,
independently, made their concerns about that point known to us. We are currently investigating
possible ways of amending the legislation to provide additional safeguards in this area. (There is of
course a need, in doing this, to ensure that people who hold judicial office are not, in effect, removed
from that office without good reason.)
33.
We are also aware, from the session on 19 April and from the written evidence submitted to
the committee, that some concerns have been expressed about the impact on district court business of
an increased use in alternatives to prosecution. One point which is not covered within the Bill, but is
mentioned in the Policy Memorandum and which is worth highlighting, is that Ministers wish
justices of the peace to have broader powers to disqualify people from driving, something that they
can currently only do in “totting-up” cases. This would allow them to proceed straight to
disqualification regardless of the number of “points” already on an individual’s licence, and should
allow a transfer of business from the sheriff courts to district courts. This requires an amendment to
section 50 of the Road Traffic Offenders Act 1988, which is reserved legislation. We are therefore
taking steps to secure a section 104 order in order to make this amendment.

14
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ANNEX 3 - DRAFT OF THE JUSTICES OF THE PEACE (SCOTLAND) ORDER 2007
BACKGROUND INFORMATION
Content of the draft Justices of the Peace (Scotland) Order 2007
1.

The draft order contains clauses relating to the appointment, training and appraisal of JPs.

2.
This annex summarises the content of the draft order. Several of the provisions of this order
relating to the composition and functions of the training and appraisal committees are similar to
provisions which apply in England and Wales under the Justices of the Peace (Training and
Appraisal) Rules 2005. In particular, those rules provide for an elected committee of JPs to oversee
the appraisal of JPs, and for a legal assessor and district judge to sit on the Magistrates’ Area Training
Committee. One difference between our order and the 2005 Rules is that under the English and
Welsh 2005 rules, training committees have a wider territorial jurisdiction than the appraisal
committees, whereas under our order both the training and the appraisal committees will have
responsibilities across their sheriffdom.
Appointment
3.
The order makes it clear that Ministers may only appoint somebody as a JP if that person has
been recommended for appointment by the JPAC for the sheriffdom. In making appointments, JPACs
must act in accordance with recruitment procedures which have been agreed by the Judicial
Appointments Board. These procedures (which are likely to cover such issues as public
advertisement and structured interviews) are intended to ensure that the recruitment process for JPS
operates across the country according to consistent standards of transparency and rigour.
4.
The order makes it mandatory for somebody to have completed a training scheme approved
by the Lord President before the JPAC can recommend them for appointment.
5.
There will be one JPAC in each sheriffdom. Each JPAC will be chaired by the Sheriff
Principal. In addition to the sheriff principal, there will be 7-10 other committee members. At least
half of these other members must be justices of the peace. At least three members must be lay
members- meaning that they must not hold any judicial office, or be a solicitor or an advocate.
6.
JPAC members will sit for a maximum of two five-year terms. They will be chosen by an
interview panel comprising the sheriff principal or a sheriff and two justices of the peace who have
held office for at least five years. All “lay” vacancies must be publicly advertised within the
sheriffdom, and all JP vacancies must be brought to the attention of all JPs within the sheriffdom.
Appraisal
7.
The order makes provision for each sheriffdom to have a justices’ appraisal committee. Each
committee shall have six members, who will be JPs, and who will be appointed by a vote of all of the
JPs within the sheriffdom. The fact that the committee is comprised entirely of JPs reflects the point
that, in order to safeguard judicial independence, the appraisal of justices of the peace should be kept
entirely within the judiciary.
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8.
Each appraisal committee will be required to select the JPs within the sheriffdom who will be
responsible for conducting appraisals. The appraisal committee will also be responsible for
establishing a procedure for conducting appraisals. This procedure will take account of the need to
notify a JP that they are going to be appraised; the need for a JP to be able to challenge the
assessment of their performance which is made during the course of the appraisal; and the possible
need for the appraising justice to notify the appraisal committee of any follow up action which is
required as a result of the appraisal.
9.
If a JP’s appraisals suggested that they were unable to adequately perform the functions of a
JP, we envisage that the appraisal committee would be able to recommend to the sheriff principal that
he request the establishment of a tribunal to investigate whether the JP should be removed from
office under section 58(5)(2) of the Bill. An order will be drafted under section 58(6) of the Bill to
cover the procedures for the tribunal. This order will replace the existing Justices of the Peace
(Tribunal) (Scotland) Regulations 2001. Under section 58(6)(b) of the Bill the new order will be able
to authorise the appraisal committee within each sheriffdom to make a recommendation to the sheriff
principal that they request the establishment of the tribunal.
Training
10.
The order states that there will be a justices’ training committee in each sheriffdom. All
members of the justices’ appraisal committee will be members of the training committee. This is
because there are strong links between appraisal and training; in particular, the outcomes of
appraisals are likely to inform the training committee’s assessment of the training which is required
within the sheriffdom.
11.
In addition to the JPs on the appraisal committee, each training committee will also have a
legal adviser (assessor) to the JP court and a sheriff. Section 8(4) of the draft order allows a member
of the Scottish Court Service (SCS) to attend meetings of the training committee, without being a
member of the committee. This ensures that SCS is kept informed of decisions about training which
may have resource implications for it.
12.
The training committee will be required to provide an annual training plan, setting out what
types of training it intends to make available over the next year. It is also required to publish a report
on the training which has been carried out within the sheriffdom during the previous years. These
plans and reports must be provided to the Sheriff Principal of the relevant sheriffdom and the Lord
President – allowing the Judicial Studies Committee to assess the amount of training which is being
provided in each area.
13.
We envisage that both the training and the appraisal committees will receive guidance from
the Lord President (through the Judicial Studies Committee) on how they exercise their functions. In
addition, the Lord President can specify a minimum amount of approved training which JPs must
undertake during their term of appointment. The Lord President will also approve the course of
“refresher” training which all JPs must undertake within two years of starting to act as a JP for the
sheriffdom. Discussions with the Judicial Studies Committee and the District Courts Association will
take place before the total amount of training required of JPs – and the likely split between nationally
prescribed and locally determined training – is decided.
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2007 No.
CRIMINAL LAW
The Justices of the Peace (Scotland) Order 2007
Made

-

-

-

-

2007

Laid before the Scottish Parliament - -

2007

Coming into force -

2007

-

The Scottish Ministers, in exercise of the powers conferred by sections 54(5) and (6), 56 and 68(2)
of the Criminal Proceedings etc. (Reform) (Scotland) Act 2006 and all other powers enabling them
in that behalf, and with the approval of the Lord President, hereby make the following Order:
Citation and commencement
1. This Order may be cited as the Justices of the Peace (Scotland) Order 2007 and shall come
into force on
2007.
Interpretation
2. In this Order—
“the Act” means the Criminal Proceedings etc. (Reform) (Scotland) Act 2006;
“appointed member” means a member of a JPAC appointed by the sheriff principal;
“the Board” means the body known as the Judicial Appointments Board for Scotland which
provides advice to the Scottish Ministers concerning judicial appointments;
“JAC” means a Justices’ Appraisal Committee established in accordance with this Order;
“JPAC” means a Justice of the Peace Advisory Committee established in accordance with this
Order;
“JTC” means a Justices’ Training Committee established in accordance with this Order.
Appointment of JPs
3.—(1) Subject to paragraph (2), the Scottish Ministers may appoint a person as a JP for a
sheriffdom only if that person has been recommended for appointment by the JPAC for that
sheriffdom.
(2) Paragraph (1) does not apply to—
(a) an appointment under section 54(7)(b) of the Act; or
(b) a reappointment under section 57(2) of the Act.
(3) In making decisions as to which persons to recommend for appointment as JPs, a JPAC—
(a) shall act in accordance with procedures approved by the Board;
(b) may have regard to recommendations submitted to it by other persons.
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(4) A JPAC may not recommend a person for appointment as a JP unless that person has
undertaken a course of training approved for the purposes of this paragraph by the Lord President.
Formation of a JPAC
4.—(1) There shall be a JPAC for each sheriffdom.
(2) The sheriff principal of the sheriffdom shall be the convener of that sheriffdom’s JPAC and
shall appoint the other members of it.
Appointments to JPAC
5.—(1) The sheriff principal shall from time to time make appointments so that, in addition to
the sheriff principal, there are no less than seven, and no more than ten, members of the JPAC.
(2) In making appointments under paragraph (1), the sheriff principal shall ensure that—
(a) the number of appointed members of the JPAC who are JPs is equal to, or greater than,
the number of such members who are not JPs; and
(b) at least 3 appointed members of the JPAC are persons who are not—
(i) a JP;
(ii) the holder of any other judicial office;
(iii) a solicitor; or
(iv) an advocate.
(3) The sheriff principal may not appoint a sheriff to be a member of the JPAC whilst another
sheriff is such a member.
(4) No person may be appointed as a member of a JPAC if that person is—
(a) a Member of Parliament;
(b) a Member of the Scottish Parliament; or
(c) a local authority councillor,
and a person shall cease to be a member of a JPAC on becoming a person described in subparagraph (a), (b) or (c).
JPAC – terms of appointment
6.—(1) Subject to paragraph (2), every appointed member of a JPAC shall be appointed for a
term of 5 years and, on the expiry of that term, may be re-appointed for one further term of 5 years
only.
(2) An appointed member of a JPAC shall cease to act as such on attaining 70 years of age.
Appointments to JPAC – procedure
7.—(1) No person may be appointed as a member of a JPAC without having been interviewed
by a panel comprising—
(a) the convener of that JPAC, or a sheriff having jurisdiction in the relevant area nominated
by the convener; and
(b) two JPs for the relevant area, each of whom has been a JP for 5 years.
(2) In sub-paragraphs (a) and (b) of paragraph (1), the “relevant area” is the sheriffdom in
respect of which the JPAC is formed except that, in the case of an interview under paragraph (1)
held prior to [
], the “relevant area” in sub-paragraph (b) of that paragraph is a
commission area any part of which falls within that sheriffdom.
(3) In making appointments to the JPAC, the sheriff principal—
(a) shall bring the existence of a vacancy to the attention of—
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(i) all JPs appointed for the sheriffdom; or
(ii) in the case of a vacancy arising before [
], all JPs appointed for a
commission area any part of which falls within the sheriffdom,
if the vacancy is one which the sheriff principal intends should be filled by a JP; and
(b) shall arrange for the existence of a vacancy to be advertised in a newspaper circulating in
the sheriffdom if the vacancy is one which the sheriff principal intends should be filled by
a person who is not the holder of a judicial office.
Formation of a JTC
8.—(1) There shall be a JTC for each sheriffdom.
(2) The members of a JTC shall be—
(a) the members of the JAC for the sheriffdom in question;
(b) a sheriff having jurisdiction in the sheriffdom nominated by the sheriff principal of that
sheriffdom;
(c) a person nominated by the Scottish Ministers who is—
(i) under section 50 of the Act the clerk of a JP court within the sheriffdom; or
(ii) so long as that section is not in force in the sheriffdom, the clerk of a district court
within that sheriffdom under section 7 of the District Courts (Scotland) Act 1975.
(3) The person referred to in sub-paragraph (c) of paragraph (2) is to act as legal adviser to the
JTC.
(4) In respect of each JTC, the Scottish Ministers are to appoint a person who will be entitled to
attend meetings of that JTC but will not be a member of it.
Functions of a JTC
9.—(1) The JTC for a sheriffdom shall—
(a) consider the training needs of the JPs in that sheriffdom; and
(b) no later than the end of February each year, provide to the Lord President and the sheriff
principal of that sheriffdom a training plan for the period of the following April to March.
(2) The training plan shall include information as to—
(a) the proposed types of training;
(b) the number of JPs who are to receive training;
(c) the place or places where the training is likely to be provided; and
(d) the proposed dates of the training.
(3) No later than 30th September each year, the JTC for a sheriffdom shall provide to the Lord
President and the sheriff principal of that sheriffdom an annual report on training which was
undertaken in the preceding April to March.
(4) The annual report shall include information as to—
(a) the types of training which have taken place in that period;
(b) evaluating the training which has taken place;
(c) the cost of the training;
(d) the number of JPs who attended the training; and
(e) any substantial respects in which the training which has taken place has differed from the
training which was proposed in the training plan for that period.
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Training requirement – existing JPs
10.—(1) The requirement in paragraph (2) applies in the case of a JP who ceases to hold office
as described in section 54(7)(a) of the Act and who is appointed as a JP for a sheriffdom.
(2) Within 2 years of starting to act as a JP for a sheriffdom, the JP shall undertake a training
course of a type approved for the purposes of this paragraph by the Lord President.
(3) The requirement specified in paragraph (2) shall not apply in the case of a JP who—
(a) has, prior to starting to act as a JP for a sheriffdom, undertaken a training course such as
is described in that paragraph; or
(b) is aged 67 or over on starting to act as a JP for a sheriffdom.
Training requirement
11.—(1) Every JP shall, during each term of appointment, undertake at least such minimum
period of approved training as is set down from time to time by the Lord President.
(2) In paragraph (1), “approved training” is training of a type approved for the purposes of this
article by the Lord President.
Formation of a JAC
12.—(1) There shall be a JAC for each sheriffdom.
(2) A JAC shall have six members who shall be appointed by a vote of all JPs for the
sheriffdom.
(3) A person may be appointed as a member of a JAC for a sheriffdom only if that person is a JP
for that sheriffdom.
(4) A person shall cease to be a member of a JAC for a sheriffdom when that person is no longer
a JP for that sheriffdom.
JAC – terms of appointment
13.—(1) Paragraphs (2) and (3) apply as regards the terms of appointment of the first members
of a JAC following its establishment.
(2) 2 members shall hold office for a term of 1 year, 2 members for a term of 2 years, and the
remaining 2 members for a term of 3 years.
(3) The members of a JAC shall decide which members are to serve for which terms referred to
in paragraph (2) and, if they are unable to agree, the length of their terms shall be determined by
lot.
(4) Except as provided for in paragraphs (1) and (2), every member of a JAC shall be appointed
for a term of 3 years.
JAC – procedures
14.—(1) A JAC meeting shall be quorate if there are 3 members at the meeting.
(2) A JAC may arrange for any of its functions to be carried out by a sub-committee appointed
by it.
(3) A person may not be appointed by a JAC of a sheriffdom to be a member of one of that
JAC’s sub-committees unless that person is a JP for that sheriffdom.
Appraisal of JPs
15.—(1) Every JAC shall establish a scheme to appraise the performance on the bench of JPs.
(2) The JAC shall select JPs to conduct appraisals (“the appraising justices”) and it may also
arrange for a JP for another sheriffdom to conduct appraisals.
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(3) The JAC shall determine the intervals at which justices are to be appraised.
(4) The JAC shall establish a procedure for conducting appraisals, which shall include the
following elements—
(a) the notification that will be given to the justice to be appraised (“the appraised justice”);
(b) a procedure for the appraising justice to record his assessment and for notifying the
appraised justice and the JAC of that assessment;
(c) a procedure for enabling the appraised justice to discuss the assessment with the
appraising justice and a procedure enabling the appraised justice to challenge the
assessment to a person other than the appraising justice;
(d) a procedure for the appraising justice to notify the convener of the JAC of any action
required following the appraisal; and
(e) the time limits for these procedures.
(5) The JAC shall publish its scheme to the JPs.

St. Andrew’s House,
Edinburgh
2007

A member of the Scottish Executive
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Minister for Justice
Cathy Jamieson MSP

Pauline McNeill MSP
Convener
Justice 1 Committee
The Scottish Parliament
EDINBURGH
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG
Telephone: 0845 774 1741
scottish.ministers@scotland.gsi.gov.uk
http://www.scotland.gov.uk
Our ref: CPR Bill Amendment
25 May 2006

_____

_____

Dear Pauline
I am writing in relation to the Criminal Proceedings Etc (Reform) (Scotland) Bill. I wish to provide
you with early notification of a proposed Executive amendment ahead of Stage 2 of the Bill.
The Executive propose to amend the bail law to provide that a court which, in solemn or summary
proceedings, sets bail for an alleged sex offender without imposing any special conditions must
explain why it did not consider such conditions necessary.
This change would underline the importance of looking systematically at all the options for reducing
the risk posed by alleged sex offenders, short of custody. It will also give an indication of what the
Executive considers important without constraining the courts, and help to promote a consistency of
approach.
As a result of this change we would expect a small increase in the use of special conditions including
movement restriction conditions. This proposal would not itself generate financial implications, nor
should it impact on the prison population.
The Deputy Minister for Justice will be appearing before you to give evidence on 31 May 2006 and
he will be happy to answer any questions you may have on this matter.

CATHY JAMIESON
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Justice Department

Criminal Procedure Division
Callum Thomson
Clerk Team Leader
Justice 1 Committee
Tower 1 T3.60
The Scottish Parliament
EDINBURGH
EH99 1SP

St Andrew’s House
Regent Road
Edinburgh EH1 3DG
Telephone: 0131-244 3317
Fax: 0131-244 2623
Wilma.Dickson@scotland.gsi.gov.uk
http://www.scotland.gov.uk

25 August 2006

_____

_____
Dear Callum
CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL
JUSTICE 1 COMMITTEE - STAGE 1 REPORT
I am writing in relation to the Justice 1 Committee’s stage 1 report on the Criminal Proceedings etc.
(Reform) (Scotland) Bill, published on 5 July. There were a number of issues raised in the report on
which a response was sought from the Executive. The Committee invited the Executive to consider
and respond to the substance of its conclusions, recommendations and requests for clarification.
The annex to this letter details each of the issues raised by the Committee, followed by the
Executive’s response. All references made to “the 1995 Act” in this letter relate to the Criminal
Procedure (Scotland) Act 1995 (c.46).
I hope you find this response helpful and would be happy to provide any further clarification that the
Committee requires.
Yours sincerely

WILMA DICKSON
Head of Criminal Procedure Division

SE Approved
Version 1.1
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CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL – STAGE 1 REPORT
RESPONSE TO ISSUES RAISED BY JUSTICE 1 COMMITTEE
For ease of reference the relevant paragraphs of the Committee report are reprinted in this annex in
italics – the Executive response then follows in the numbered paragraphs.
Para 24 - The Committee notes the difference of opinion between ACPOS and the Executive /
COPFS. The Committee’s position on this matter is based on the understanding that one of the
main purposes of this part of the Bill is to make the law on bail clearer than it currently is.
Accordingly, the Executive’s reasoning as to why the Bill should not make explicit reference to a
“public safety” ground appears to the Committee to be at odds with the objective of making the
criminal justice system more readily understood by the public at large. The Committee invites the
Executive to re-examine its stance on this matter and to come forward with proposals on how the
grounds relevant for questions of bail may be revised to make direct reference to “public safety”.
1.
The Executive has re-examined its position on this matter in light of the Committee’s
recommendation. The Executive had already underlined the priority which it attaches to making the
law on bail easy to understand, with reasons given for all bail decisions.
2.
As the Bill is drafted the overall framework for a bail decision is ‘the public interest’, which
includes public safety. In his Stage 1 evidence the Deputy Minister for Justice identified the risks
which he saw in narrowing the broad concept of ‘public interest’ to ‘public safety.’
3.
To help those who administer the law and those who appear in court understand what the
‘public interest’ means in this context, the Executive has spelled out the specific grounds recognised
in ECHR case law on which bail may be refused. Bail decisions must be taken on the facts of the
individual case and hinge on the level of risk posed by the person who is before the court. The
grounds set out include any substantial risk that the person might, if granted bail, commit further
offences, abscond, interfere with witnesses or otherwise obstruct the course of justice. As the
Solicitor General underlined in her oral evidence at Stage 1, the ground for refusal which is
specified as ‘any substantial risk of the person committing further offences’ is a very explicit public
safety test.
4.
These practical considerations are set out clearly in statute – ensuring that public safety will
be properly taken into account in the bail decision as part of the wider public interest determination.
The Executive considers that the inclusion of these grounds will ensure that public safety is
properly taken into account... ‘Public interest’ is a widely used and understood legal test and the
grounds for refusal of bail set out clearly in what circumstances a court may decide that the public
interest requires remand.
5.
However, the Executive accepts the point made by the Committee that an appropriate
explicit reference to public safety would further achieve the objective of making this part of the
criminal justice system more readily understood by the public at large. The Executive will therefore
bring forward an amendment at stage 2 to the bail provisions to include a direct reference to ‘public
safety’ in those provisions in a manner that does not prejudice the overall framework for the bail
decision being taken in accordance with ‘the public interest’.
Para 41 - The Committee is of the view that there is still significant work to be done in relation to
the treatment of witnesses, despite the good work being done by Victim Support Scotland and VIA.
There is a particular lack of support in the district court system and, while the Committee
recognises that district courts deal with lower tariff cases, intimidation does take place. The


754

2

CPR Bill – Response to stage 1 report

ANNEX A

Committee urges the Executive to consider more radical proposals for the overall improvement in
the treatment of witnesses.
6.
The Executive has undertaken an extensive programme of work, in liaison with Victim
Support Scotland, to improve the experience of victims and witnesses in criminal court cases in
recent years. Being a witness can be a stressful experience - it is not always possible to eliminate
the stress completely. But measures are in place to ensure that witnesses can safely give their best
evidence.
7.
The current Bill introduces a new standard bail condition spelling out the unacceptability of
behaviour likely to cause alarm or distress to a witness, in addition to the existing bail condition
making it an offence to interfere with a witness. Witness citations provide clear guidance to
witnesses as to what to do if they feel intimidated. The Crown Office and Procurator Fiscal Service
(COPFS) is committed to assisting the safety and security of witnesses in all, and at every stage of,
criminal proceedings. A significant development in this regard was the publication of the COPFS
Statement on the Treatment of Victims and Witnesses in January 2005. COPFS has already taken a
number of steps to counter witness intimidation. Some of these have been focused on more serious
cases where the likelihood of intimidation appears to be greater, but in summary cases they
include:x
x

The addresses of witnesses not being given in court, unless they are essential to proving the
crime; and
In cases referred to the Victim Information and Advice service, consideration of whether it is
possible to provide access to court buildings by routes not used by the public or other
witnesses.

8.
The Executive funds Victim Support Scotland to provide the Witness Service in all Sheriff
and High Courts – this service supports witnesses in a variety of ways, including court
familiarisation visits. The service is not currently available in district courts, or for civil cases,
children's hearing or fatal accident inquiries. At the request of the Scottish Executive, Victim
Support Scotland is currently assessing the benefits and costs of rolling out the Witness Service to
other courts or types of proceedings. The outcome of this assessment, along with the views of other
stakeholders, will assist consideration by the Scottish Executive of whether and how to extend the
Witness Service.
9.
Victim Support Scotland has already informed the Committee that, in response to questions
raised by members, it is currently examining its records to ascertain in more detail the range of
witnesses’ experience of intimidation. Ministers have asked that they be kept apprised of that
research.
10.
The provisions of the Vulnerable Witnesses (Scotland) Act 2004 will also be rolled out to
cover vulnerable witnesses in Sheriff summary proceedings in the course of 2007. Special
measures provided for in that Act will help to alleviate intimidation of child and adult vulnerable
witnesses when they are giving their evidence. Until such time as those provisions are in force,
applications can be made to the Court under existing legislation for the use of certain measures if
appropriate, e.g. screens, TV links, use of a supporter. There are no current plans to extend the
provisions of the Act to district courts, however, the Executive will keep this under review. It is
understood that the number of child and vulnerable witnesses appearing in the District Court is low,
with cases involving such witnesses normally being heard in the Sheriff Court.
11.
Unification of the summary courts administration will also benefit victims and witnesses
through the provision of consistent standards of services and facilities as set out in the SCS Courts
Charter and Standards of Service for Victims. These include keeping witnesses up to date with case
3
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progress and monitoring witness accommodation either by CCTV or regular inspection, to reduce
opportunities for intimidation. As part of the court unification process, upgrade work will be
carried out in District Courts where necessary to bring them up to standard.
12.
In addition the Scottish Witness Liaison Unit (SWLU) exists to provide support to witnesses
who fear intimidation. Witness protection is assessed on the threat to the individual, not the type of
case they are involved in. During 2004-2005, the SWLU assisted police on 105 occasions. It is a
testament to the courage of witnesses and the service provided by the SWLU that in every case
where the Unit provided assistance, the witness gave evidence at court when called on to do so.
Para 48 - As such, the Committee agrees with the views of Victim Support Scotland that “something
more is needed to ensure that information is communicated more effectively to the person who is
given bail so that they understand the conditions better than happens in those few seconds of a
court hearing”.
Para 50 - The Committee believes that best practice would be for all courts to operate a system
whereby a bailed individual would receive a paper which contained various pieces of information,
including bail conditions; the date of the next appearance in court and the consequences of
breaching bail. The accused would have to accept these conditions and also acknowledge receipt of
a copy, by way of signature.
13.
Legislation already provides for the accused to be given a copy of the bail order setting out
the terms on which bail is granted, and the Bill adds provision for the bail order to state explicitly
that breach of any standard or special condition imposed is an offence rendering the accused liable
to arrest, prosecution and punishment. In practice an accused is always required to sign the bail
order before he or she leaves the court, as proof that they have received it. This is frequently
understood as their acceptance of the conditions set, but the legislation is not very clear on that
point.
14.
We agree with the Committee that it would be useful to provide further reinforcement of the
explanation of bail conditions given orally. We therefore propose to include as part of the bail order
an ‘ordinary language’ explanation of the meaning of the standard bail conditions. Special bail
conditions are generally self explanatory, although it might be useful to leave some ‘free text’ space
for further explanation if required. We will discuss with the Lord Justice General’s office how best
to ensure that courts use a standard form for passing on this information. It may be that this could be
taken forward by way of Act of Adjournal.
15.
We also consider that it should be explicit in the legislation that when an individual signs for
his or her bail conditions, s/he is not only acknowledging their receipt but formally agreeing to
them. Court practice on this point currently varies – some sheriffs explicitly ask for an accused’s
consent, others simply state the conditions. We are looking to lay amendments at Stage 2 which
will standardise practice in this area.
16.
While we agree that it is important to explore ways of improving the attendance rate of
accused, we have practical reservations about including the next court date in the bail order itself,
for the practical reason that this would necessitate a new bail order at every hearing (rather than
allowing for continuation of bail on the same terms) and would therefore increase bureaucracy. We
are already piloting the approach of giving bailed persons separate notification of their next
attendance date, and think that this may be a preferable route
Para 57 - While the Committee welcomes the changes which are proposed on the face of the Bill,
the Committee does not believe that these measures, alone, will be sufficient to secure greater levels
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of bail compliance. The Committee considers that the Executive needs to be prepared to take a more
radical approach and invest resources into addressing the root causes why individuals do not attend
court hearings. The Committee considers that there is sufficient evidence to point to homelessness
and drug and alcohol addiction as being among the prime underlying reasons why certain
individuals breach bail conditions.
Para 58 - While the Committee appreciates that this type of ‘front loading’ of effort would have
significant resource implications, this would be set against the cost of the individual either being
remanded in custody or a greater likelihood of the individual committing further offences while on
bail (which, as a result of the proposals in the Bill, would likely lead to a longer prison sentence
later in the process).
Para 59 - The Committee would welcome more precise information from the Executive ahead of
Stage 2 on the non-legislative measures on bail which will complement the legislative measures.
17.
The Executive appreciates the need to consider and address the root causes underlying the
behaviour of those who come into contact with the criminal justice system. The provisions of this
Bill are intended to reform the operation of court processes in relation to bail and remand – ensuring
that these are as clear and effective as possible. Those reforms are necessary and this Bill is the
appropriate place for them. Separate from the Bill the Executive is engaged in a wide programme
of activity to tackle the underlying issues of offenders and offending, as part of its overall drive to
reduce both substance misuse and homelessness.
18.
The Executive has a comprehensive strategy for tackling drugs, which is based on the
premise that illegal drug use is not inevitable, and that we need to tackle this by prevention,
intervention and enforcement. One of the key priorities of that strategy is to reduce re-offending by
increasing the number of drug-misusing accused and offenders entering treatment.
19.
We have introduced a range of interventions at the post conviction stage aimed at getting
offenders into treatment and out of crime, including DTTOs and probation with a condition of
treatment. The success of DTTOs is reflected by the fact that 50% do not re-offend for up to two
years after the order has been imposed. We have also committed to continuation for a further 3
years of the drug courts in Glasgow and Fife, which offer an innovative way of dealing with serious
drug-misusing offenders.
20.
The Executive is equally committed to tackling alcohol related problems and reducing
alcohol related harm. The Plan for Action1 set out to build a Scotland in which alcohol is treated
more appropriately and over £20m of additional funding has been provided in the last 2 years to
support local Alcohol and Drug Action Teams in taking forward activities at a local level to support
the overall aims of the Plan.
21.
The Executive is also making a significant investment in preventing and tackling
homelessness in Scotland. Significant legislative change has already taken place - ensuring that all
homeless people are entitled to a minimum of temporary accommodation, alongside advice and
assistance to secure more permanent accommodation and requiring local authorities to work with
their partners to develop local homelessness strategies. Further legislative change is planned to
meet the Executive's target to ensure that all unintentionally homeless people are entitled to
permanent accommodation by 2012, to ensure that homeless people have choice over where to
apply for assistance and to provide better support for intentionally homeless households. The
Executive recognises the additional risks to an individual who has both problems with lack of
1

http://www.alcoholinformation.isdscotland.org/alcohol_misuse/files/Plan_01.pdf
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secure accommodation and problems with substance misuse. To aid joint working at a local level
we have established the Homelessness and Substance Misuse Advisory Group (HSMAG) to look at
developing an integrated set of approaches for homeless substance misusers, and those at risk of
homelessness. The Group is currently looking at developing outcome indicators and identifying
gaps in service provision.
22.
The initiatives and actions outlined above, while not specifically targeted at those who are
bailed, will help to provide support and security to vulnerable individuals, and to prevent the
circumstances which make breach of bail more likely.
23.
Once an individual does come into contact with the criminal justice system there are a
number of services available aimed at supporting those with difficulties through the system whilst
ensuring bail compliance. Bail information schemes exist to assist the prosecutor in verifying
information in respect of cases where bail might otherwise be opposed or refused – ensuring that a
lack of information on the part of the accused does not lead to an unnecessary remand. Over 7,000
such requests were made by courts across Scotland in 2004/05 – a 45% increase from the previous
year.
24.
Bail supervision schemes are also available in the majority of Sheriff Courts across Scotland
– these allow bail to be granted to a number of individuals who might, without the additional social
work supervision provided by the scheme, be remanded. Around 800 bail supervision cases
commenced in 2004/05 and funding for the scheme has increased over recent years, to £1.2m in
2006-07. Legal aid is, of course, also available to those accused of a criminal offence, subject to the
usual eligibility criteria. The provisions of the Bill allow for a number of documents to be served
on the accused’s solicitor in appropriate circumstances – a course of action that should help the
cases of those facing challenges such as substance addiction to be managed more smoothly in
future. Supported accommodation is also available in a number of locations for those on bail,
giving them a fixed address which is essential if bail is to be granted.
25.
As part of its Action Plan on Bail and Remand (published in September 2005) the Executive
committed to provide courts with the option of imposing drug treatment and testing as an additional
condition of bail. The objectives of this additional specific condition of bail are:
x
x
x

To target accused committing relatively low level theft on a persistent basis to fund their
drug misuse;
To provide courts with an additional option when considering bail/remand of imposing bail
with an additional condition requiring the accused to undergo drug treatment and testing
during the bail period; and
To allow greater numbers of accused to be bailed who might otherwise – because of their
drug misuse and associated offending behaviour – have been remanded in custody.

26.
Those made subject to this condition will also be subject to bail supervision, helping to
ensure that they turn up for further court appearances. This approach should give alleged offenders
struggling with substance misuse the opportunity to tackle that problem whilst remaining at liberty
pending their trial, subject to the increased obligations that the condition would impose. Work on
the implementation of this additional special bail condition is currently being taken forward by a
multi-agency group. The intention is to pilot the approach in the first instance and it is anticipated
that pilots will commence before the end of this year.
27.
Funding has also been made available to extend an initiative which enables drug workers to
offer offending addicts access to treatment for their addiction upon arrest. Arrest referral is aimed at
reducing reoffending among offenders arrested for a crime that may be linked to drug misuse. It
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presents offenders with the opportunity to volunteer for treatment to tackle the root cause of their
offending behaviour.
28.
Referral takes place in police cells or court premises where drug workers provide offenders
with information about the services available to them and carry out an assessment to determine their
suitability for treatment. Contact can then be made with relevant service providers with a view to
securing a treatment place which the offender can take up once criminal proceedings are concluded
and they are released from custody.
29.
Following independent evaluation of existing arrest referral pilots in Glasgow,
Renfrewshire, Tayside, Dumfries and Galloway, Lanarkshire and Edinburgh, funding is being
provided to run existing schemes up until 2008 and to set up a new scheme in Aberdeen. The
annual funding of £1.4 million will also allow the scheme to be rolled out across Glasgow, where it
currently operates out of only one police station.
30.
Additional national funding totalling £600,000 is also being made available to increase the
provision of treatment places needed to support arrest referral work. Between February 2004 and
December 2005 a total of 2,791 people consented to referral into appropriate services. The
evaluation found that 84 per cent of arrestees exposed to the arrest referral scheme said they would
recommend it. In addition, one of the provisions within the Police, Public Order and Criminal
Justice (Scotland) Act 2006 is for mandatory drug testing of persons arrested for certain “trigger
offences”. The provisions, which will be piloted in the first instance, also provide for mandatory
assessment of suitability for treatment of those who test positive with a view to their engaging with
treatment services at the earliest opportunity.
31.
Taken as a whole the combination of Executive policies aimed at tackling substance misuse
and homelessness generally, coupled with specific initiatives such as those outlined above, will help
tackle the root causes of a number of those entering the criminal justice system, in line with the
Committee’s recommendation. Specific intervention and assistance within the formal system itself
is also available where that proves appropriate.
Para 66 - The Committee appreciates that the huge number and diversity of cases that fall within
the summary justice bracket means that there is not a comparable ‘big bang’ reform to overhaul the
system in the same way as the Bonomy reforms have transformed the High Court. The Committee
recognises that the overhaul in the summary justice system will likely be achieved by a large
number of small changes, many of which may be simply the result of better joint-working practices
between the various agencies.
Para 67 - That said, the Committee’s view is that it should not be expected to give a view on the
legislative changes which are proposed without having a very good awareness of the detail of the
changes which do not require legislation or which will not be legislated for in this current Bill. The
Committee considers that the Executive should have been more forthcoming in advising the
Committee of the various work streams listed above. Nonetheless, the Committee welcomes the
Executive’s commitment to share with the Committee information on how this work is progressing
ahead of Stage 2.
The work of the System Model Project Board
A

New minimum standards for end to end case processing

32.
Under the auspices of the National Criminal Justice Board work is being done to ensure that
the Bill will deliver the changes sought on the ground. The System Model Project Board was
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established so that all agencies could discuss how best we might implement the current reforms in a
coherent way as well as developing a wider package of system improvements.
33.
The Board has concentrated on the reporting of a case by the police to the procurator fiscal,
the processing of a case through the court system and disclosure. Through joint working we have
developed a model which all our partners believe is credible and realistic.
34.
The model will provide the basic framework within which Scotland’s criminal justice
agencies work and will form a minimum standard for the transfer of ‘business’ from one criminal
justice agency to another. Through this work we have been able to agree a series of end to end times
for the processing of cases in the summary justice system. These are described in the process maps
attached at Annex B.
35.
Additional work will also be required at the implementation stage on court programming at
local level in order to anticipate the effects that the model will have in practice in each area. The
model is a national framework setting out minimum standards but it is clear that, in practice, there
will have to be close co-operation at a local level. In light of the nature of the proposals – which
effect police reporting right through to disposal of the case – and the need for close working at local
level, Local Criminal Justice Boards will be crucial to implementation and we intend to work with
them to find ways of putting our proposals into practice.
B

How change will be delivered

36.
The starting point of the work of the System Model Project Board was to consider the precourt stage of a case. Work in this area has concentrated in two areas –
x
x

what can be done to improve the accused’s information about his rights and responsibilities
whilst in custody; and
decreasing the time taken between caution and charge and first calling of a case.

37.
In order to improve information given to those alleged to have committed offences, through
ACPOS police forces will develop their “information to prisoners” leaflets to include information in
ordinary language on sentence discounting, as well on their eligibility for legal aid. The information
provided with the summary complaint will include an appropriately worded passage on sentence
discounting. In addition, the prosecutor will provide a summary of evidence with the complaint
which will give the accused and his solicitor much more information at an early stage in the
process.
38.
In order to reduce the time between caution and charge and first calling of a case, the
System Model Programme Board are considering ways in which we can make more and better use
of undertakings to appear in order to reduce the time between the commission of the offence and
first calling of the case in appropriate cases. This ongoing piece of work is discussed further in the
response to Paras 81-84 of the Committee's report, below. Furthermore, the police have restated
their commitment to providing the procurator fiscal with 80% of reports within 28 days of caution
and charge and COPFS have committed to taking a decision in 80% of cases within 28 days, a
reduction in the time currently taken to get a case to court.
39.
However a case comes to court the Group recognises the necessity of looking at the
resolution of cases in the early stages of the life of the case. Our proposals in this area can be
summarised as follows:
x
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To disclose a summary of the case with the complaint;
To make legal aid changes that underpin the model and remunerate solicitors appropriately for
work done at this early stage; and
To support more and earlier agreement of evidence.

40.
Figures for 2005/2006 suggest that evidence is led in only around 10% of cases set down for
trial. The vast majority of the 90% of trials fixed in which no evidence is led are due to a change in
the plea from one of not guilty to one of guilty. Many of these cases, which might be characterised
as “provisional not guilty pleas”, could potentially be taken out of the system at an earlier stage
after an appropriate degree of investigation.
41.
Disclosure of a summary of evidence with the complaint will provide the defence with a
basis for early investigation of the case and allow the accused to make better informed decisions on
how to plead at an early stage. In order to support this change and other changes elsewhere in the
system, we are working with SLAB to consider how best to support a much greater focus on early
investigation of the case, given the summary of evidence which will now be available to the defence
before the pleading diet.
42.
In order to achieve this, and consistent with the availability of a summary of the case at the
first calling, we propose to encourage a culture of “continuation for investigation” at the pleading
diet stage. For example if the summary of evidence shows that there is CCTV evidence which
might show the offence it would be useful if the defence solicitor could view this before entering a
plea.
43.
The Board intend to consult with the Law Society to see how these aims may best be
achieved, and recognise the need to raise judicial awareness of our proposals through engagement
with the Sheriffs Principal, the Sheriffs’ Association and the Judicial Studies Committee.
Para 81 - The common theme to all the Committee’s concerns on undertakings is the Committee
being in the dark as to how these provisions, if enacted, will actually be used in the period following
the law coming into force.
Para 82 - Ahead of Stage 2, the Committee requests that the Executive provides very much more
specific information as to how the new law would work in practice. In so doing, the Executive
should confirm whether COPFS and ACPOS share its view as to how the new law would work and
that the Executive is confident that appropriate resources can be deployed respectively within these
services without adversely affecting other parts of their services
Para 83 - The Executive should also respond in detail to (1) the suggestion that the expansion of
undertakings should be introduced by way of a pilot scheme and (2) the McInnes Committee’s
suggestion that the roll out of greater use of undertakings should be done on a phased basis.
Para 84 - In the absence of such information, the Committee cannot support the provisions as they
stand.
44.

The Committee has expressed a number of concerns on undertakings, seeking;
x Greater clarity on the way in which the new provisions for police to impose conditions upon
those released on undertaking will work; and
x Reassurance as to the impact upon the system of an increased use of undertakings as the
route by which persons are brought initially to court.
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45.
On the first of these, the Executive has held discussions with ACPOS, SCS and COPFS to
discuss the practical issues associated with police conditions imposed on undertakings, and has
established the outline of a process for recording and sharing information on conditions and
ensuring that they are deleted when superseded by bail conditions imposed by a court. The priority
given by the police to entering ‘outline’ or ‘skeleton’ cases on the Criminal History System shortly
after caution and charge, offers an opportunity to ensure that at that stage police bail conditions are
logged on the CHS and therefore also available to colleagues.
46.
COPFS will issue to the police full guidance on how the new powers to impose conditions
on undertakings will be used. The guidance will include specific information on the type of
conditions it will be appropriate for the police to impose and will make clear that a proposal to
impose conditions must be signed-off by an officer of the rank of inspector or above.
47.
In its evidence to the Committee, ACPOS noted that the new power to impose undertakings
on the street would have to be carefully used, although it was likely to be particularly useful in rural
areas. ACPOS support the use of street undertakings in principle as a useful addition to the range of
options available to front line police officers. How police forces use these powers in practice will
have to be decided depending on operational needs. For example, in some circumstances –
particularly (as noted) in rural environments – street undertakings may be used frequently as
removing an offender to a police office for a minor offence may take police officers from the street
at times of high operational demand. There would also be benefits in using street undertakings
where the offence is not of a type which would customarily lead to arrest, such as licensing
offences.
48.
As we said in earlier evidence, the Executive is committed to introducing the new powers
contained in Section 6 of the Bill in partnership with ACPOS and on a timescale which allows time
for COPFS guidance to be available and for the necessary police training to take place before the
provision is implemented. The work underway seeks to respond to the desire expressed by ACPOS
in its evidence to the Committee for clarity as to how this new power would work.
49.
The Executive is happy to assure the Committee that resource considerations will be fully
taken into account when setting a ‘go live’ date.
50.
In relation to the second issue raised by the Committee, existing powers already allow the
police to release individuals, provided that their offence is one which can be prosecuted summarily.
An analysis of the data on the impact of increasing the number of undertakings using those powers
is being undertaken with ACPOS, COPFS and Scottish Court Service through the System Model
Project Board. Significantly, greater use of undertakings will not affect volumes of cases, but rather
the stage at which such cases initially are processed in the criminal justice system. The analysis
will also take into account the availability of court slots in each area and the impact of physically
accommodating an increased number of accused attending an undertaking court. Work done to date
suggests that it would be feasible significantly to increase the number of undertakings without
creating undue pressure on the system, but until that analysis is complete it is too early to quantify
the possible increase.
51.
We recognise the concerns of the Committee that Scotland-wide roll out might overload the
system, and are taking these into account as we complete our modelling. ACPOS have confirmed
that they are comfortable with the principle of increasing the use of undertakings and detailed
discussions are currently focused on planning for incremental increase in cases reported by
undertaking, ensuring that front line resources do not become swamped in the process.
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Para 90 - The Committee is concerned that there are no measures proposed to make intermediate
diets more effective in those courts where they appear not be working. The Committee notes the
Executive’s comments that it will give further consideration to including more direction to courts as
to what should be achieved at intermediate diets. The Committee reserves its position as to whether
such direction should be set out on the face of the Bill.
52.
The Executive notes the comments made by the Committee about the ways in which
intermediate diets might work better. We appreciate that legislation can be essential in providing a
framework within which best practice might be promoted. And we share the belief of the
Committee that the effective use of intermediate diets is important in the context of the summary
justice system.
53.
We believe that the key to making the most of the intermediate diet lies in getting more
information to the defence at an earlier stage, ensuring that the intermediate diet is held at the right
time and strengthening the role of the judiciary at the intermediate diet. COPFS have committed to
disclosing more information at an earlier stage to the defence. For the intermediate diet to work
most effectively the defence solicitor needs to be fully aware of the case against their client and to
have had the opportunity of making such enquiries as are thought to be necessary in the
investigation of the prosecution case and in preparation of the defence case. Further detail on how
the new disclosure regime will work is contained in the response to the issues raised by the
Committee in para 98 of its report, below. It is intended, however, that the defence will have all
statements for all of the witnesses listed in the police report, or subsequently intimated to the
Crown, along with details of their previous convictions and outstanding cases, twenty eight days
prior to the intermediate diet. This gives the defence solicitor four weeks prior to the intermediate
diet to consult the accused and to make any further enquiries that are necessary in preparation of the
case.
54.
As mentioned in our earlier written evidence, the timing of the intermediate diet itself is also
crucial. Customarily, the intermediate diet is held approximately two weeks before the trial. Often
when a problem which affects the ability of the trial to proceed is discovered, there is insufficient
time between the intermediate diet and the trial to resolve the issue. The trial is often adjourned with
victims and witnesses being inconvenienced. The System Model Project Board has concluded that
the optimum period for the intermediate diet is approximately four weeks prior to the trial diet. This
will allow the majority of issues which could jeopardise the trial going ahead to be dealt with, help
to minimise the “churn” of cases at trial and increase the speed of the criminal justice system.
55.
We considered a number of ways to strengthen the judiciary’s role at the intermediate diet.
We looked at whether a form which was completed by parties and the Sheriff to confirm the
completion of steps outlined in the legislation would be a useful tool to help make the most of the
intermediate diet. The purpose of the form would be for the court to confirm that the various steps
identified in the legislation had been completed and would also serve to focus on the role of the
judge in successful management of intermediate diets. However, we have concluded that this is
impractical due to the variety and breadth of cases dealt with in the summary justice system. Many
cases, for example, simply involve eye-witnesses, whose evidence is disputed by the accused. At
the intermediate diet in such a case, the court will wish to confirm if the accused maintains his plea
of not guilty. If he does, there will be no scope for the agreement of evidence and the court will
wish simply to ensure that both parties are prepared for trial and that the witnesses are cited and
available to attend. In such cases there is no merit in taking up the valuable time of the court, the
prosecutor and the defence in completing a form.
56.
We therefore looked at other ways of giving the judiciary a more pro-active role at the
intermediate diet. To that end we intend to table a Stage 2 amendment to section 148 of the Criminal
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Procedure (Scotland) Act 1995 which governs intermediate diets, making it clear that at the
intermediate diet the judge ‘shall ascertain’ whether the case is likely to proceed to trial and the state
of preparation of parties. This wording underlines the judge’s lead role; the present wording, which
notes that an intermediate diet is ‘for the purposes of ascertaining’ the state of the case, is
unhelpfully vague. This change will strengthen the judiciary’s hand at the intermediate diet and
allow the sheriff or justice of the peace to take a more pro-active role. We also intend to bring
forward an amendment at Stage 2 requiring both parties to the case to advise the Court at the
intermediate diet which witnesses they intend to call at the trial. This will focus both the prosecutor
and defence on the issues which are in dispute and should reduce unnecessary attendance at court
for those victims and witnesses whose evidence is uncontested.
Para 98 - It is clearly desirable for the accused to have an indication of the strength of the case at
the earliest possible stage. It is a key factor in being able to encourage early pleas. Accordingly, the
Committee warmly welcomes this change of policy on disclosure which is designed to inject greater
impetus into the summary justice system.
Para 99 - The Committee will wish to have a more precise understanding of how the new system
will work before Stage 2, in order that it can take an informed view as to whether these reforms
should be underpinned by legislation.
57.
For the criminal justice system to work most effectively the defence solicitor needs to be
fully aware of the case against their client. There will be disclosure to the defence through the
provision of a summary of the prosecution case when the complaint is served, irrespective of the
manner in which those proceedings are commenced, whether it be by way of appearance from
custody, appearance on undertaking or by citation. This summary of evidence will narrate what the
accused is alleged to have done and how it was done. The information provided will be
substantially the same as that held and relied upon by the Procurator Fiscal to commence
proceedings. This will give the defence solicitor an early understanding of the basis and strength of
the prosecution case and will allow him or her to give more informed advice on plea to their client.
It will also allow the solicitor to identify areas where further investigation may be of benefit before
a plea is entered, for example the existence of CCTV evidence.
58.
Should a plea of not guilty be entered there will be further detailed disclosure through the
provision of statements, previous convictions and outstanding charges for all civilian witnesses that
the Crown intends to call at trial. The ACPOS/COPFS Joint Working Group on Disclosure Policy
and Practice has recommended that the police will provide the Procurator Fiscal with the full
statements etc for all witnesses and SCRO Numbers for those civilian witnesses cited for trial,
within twenty eight days of the accused pleading not guilty. Within that twenty-eight day period,
COPFS will request statements within three working days of the pleading diet. The Procurator
Fiscal in turn will redact the statements (i.e. remove confidential information), obtain the previous
convictions and outstanding charges for those civilian witnesses cited for trial (these will be
obtained electronically from SCRO using the SCRO Number provided by the police) and send them
to the defence within fourteen days of receipt. The statements and schedules of previous convictions
and outstanding charges, in the possession of the Crown, would be provided to the defence at least
twenty eight days prior to the intermediate diet in order to give the defence agent sufficient time to
take further instructions from his or her client and to initiate (and conclude) any enquiries that were
necessary prior to the intermediate diet. Solicitors should therefore have one month to consider the
case with their client.
59.
The second stage of disclosure will work in the same way for custody cases but with shorter
timescales to reflect the shorter timescales in play in a custody case. The Procurator Fiscal will,
insofar as is possible, request full statements, and SCRO numbers for civilian witnesses on the same
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day as the plea of not guilty. Those statements will be provided to the Procurator Fiscal within
seven days of the not guilty plea and provided to the defence seven days prior to the intermediate
diet.
60.
In our view this disclosure regime does not require legislative regulation with regard to
timescales or processes. We currently operate an effective disclosure system by which the defence
are provided with details of known witnesses and copies of their statements, and, where appropriate,
information about previous convictions or outstanding charges against those civilian witnesses the
Crown intends to cite for trial, in most instances twenty eight days before the intermediate diet, and
no later than seven days in advance in custody cases.
61.
The new disclosure regime described above will lead to much earlier disclosure of
information in summary cases – the summary of evidence will be given to the accused with the
complaint, so that the defence solicitor can take instructions on a much fuller basis than currently,
and can do so at the earliest possible stage.
62.
This builds on the disclosure regime successfully developed by the Crown in respect of
more serious High Court cases as part of the Bonomy reforms, without any legislative provision.
63.
It should also be noted that the law on disclosure is complex and continuing to develop and,
accordingly, it might be detrimental to have a statutory rule for summary procedure which does not
reflect all of the outstanding issues.
64.
COPFS is committed to preparing a Crown Practice Statement on Disclosure, which will
encompass both the current Practice Statement on Disclosure in High Court cases and the practice
stated above in respect of Summary and Sheriff and Jury Cases. In addition, this practice statement
will be complemented with and supported by the ACPOS/COPFS Joint Protocol on Disclosure
Policy and Practice which will set out the timescales for the ordering and submission of statements.
Para 102 – The Committee is concerned as to whether or not the criminal justice system is able to
cope with all the issues that are now proposed to be dealt with earlier in the process than is
currently the case.
Para 103 - The likelihood is that these individual reforms will compete for prioritisation (and
resources) and there must be a danger that not all of the additional demands can or will be met. The
Committee wishes to be assured that the Executive has a coherent understanding of how the entire
summary justice system will work in practice should these various legislative and non legislative
changes in criminal proceedings be made.
65.
The Bill seeks to achieve a reduction in the amount of work required to process cases in the
system, in particular through the elimination of wasted effort through better structures and
procedures. The McInnes Committee examined the summary justice system by looking at the
trajectory of a case from the point at which it is detected by the police through to the point at which
it is disposed of. As a result of this process the Committee’s recommendations seek to improve
procedures at each stage of the system, rather than introducing changes likely to generate additional
work. Taken as a package, these individual changes will ensure that the entire case process operates
as efficiently and effectively as possible.
66.
For example, appropriate use of alternatives to prosecution can create capacity in the system
whilst providing a speedy resolution in respect of minor cases. Another example is, as noted above,
that a high proportion of summary cases set down for trial never actually go to trial, due to a late
change in plea from not guilty to guilty. Many of these cases could potentially be taken out of the

13


765

CPR Bill – Response to stage 1 report

ANNEX A

system at an earlier stage after an appropriate degree of investigation. Where this can be achieved
at the pleading diet stage significant time and effort is saved as no trial needs to be fixed, no
witnesses cited, full disclosure is unnecessary and legal aid expenditure is appropriately managed.
Resources available to the system can be more effectively deployed as a result.
67.
These are only two examples of an overall approach which should ensure that resources are
being deployed more productively than at present, creating scope for better quality work. Rather
than competing for resources, therefore, these proposals complement each other and provide a
package of change resulting in greater efficiency.
68.
The Committee’s concern may, however, reflect not so much the long – term impacts of the
Bill, but the large amount of guidance, training and business process change to be done on a tight
timescale to ensure that change becomes effective on the ground. We recognise that this is a huge
programme of change. These changes will be delivered through joint work governed through formal
programme management disciplines, to ensure that at every stage the risks and resource
implications of implementation are taken into full account and that criminal justice agencies are
prepared for the legislative changes arising from the Bill. Realistic implementation dates will be set
in partnership with all the stakeholders who will be responsible for delivering change on the ground.
Para 106 - The Committee considers that that the current legal aid rules appear to offer a premium
for not guilty pleas to be maintained until the last possible moment. As such, these rules militate
against the summary justice reform agenda which is designed to speed up the process so that cases
can be disposed of much earlier than is currently the case.
Para 107 - The Committee considers that reforms need to be made to the legal aid system at the
same time as other procedural reforms take place, most notably the changes involved in moving to a
system of early disclosure of evidence. The Committee considers that this Committee should be able
to consider the legal aid provisions as they apply to the summary justice.
69.
Review of the way in which the summary criminal legal aid system operates has always
been recognised as being essential in underpinning the changes being taken forward in the Bill and
those recommended by the System Model Project Board. This ongoing work is currently being
progressed by the Scottish Legal Aid Board in conjunction with other criminal justice partners. It is
anticipated that these changes would be implemented along with the other changes to the summary
criminal justice system.
70.
Changes to legal aid involving both primary and secondary legislation will be required. A
change to primary legislation is likely to be brought forward in the Legal Profession and Legal Aid
(Scotland) Bill which will be supported by a package of regulations changing the legal aid system
that are still being developed. These regulations will provide the detail of how the overall legal aid
system will support the effective and efficient delivery of summary justice. The figures to be
developed with these changes are in course of being fully costed. Solicitors will be remunerated at
each stage of a case through the court process to ensure that work done at the start of the case is
appropriately rewarded by front loading of payment. Those changes link closely with the
commitments to earlier disclosure of evidence by the Crown, permitting more comprehensive early
investigation (and in some instances, resolution) of the case.
71.
The details of the regulatory changes as well as figures still need to be discussed in detail
with the Law Society of Scotland – that consultation has not yet commenced. These discussions are
anticipated to take place shortly, in order to formalise the exact nature of the legal aid reforms that
must take place in conjunction with the developing work of the System Model Group.
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Para 128 - The Committee considers that this provision [trial in absence] should be used very
rarely and only after reasonable attempts have been made at securing the attendance of the accused
person by alternative means.
Para 129 - The Committee requests that the Executive / COPFS provide the Committee with further
information as to the circumstances in which it envisages that it would be appropriate for this
provision[trial in absence] to be used. The Committee also wishes to receive more information on
the system as it operates in England, including a breakdown of the 15% of cases which proceed in
the magistrates courts in the absence of the accused, including information on (1) the type of
offences covered (2) the residency status of the absent accused and (3) the proportion of these cases
which involve multiple accused persons.
Para 130 - The Committee believes that there may be significant practical problems in conducting a
fair trial in the absence of the accused, particularly in relation to identification issues.
Furthermore, the Committee notes the concerns raised by the Law Society and others over the
difficulties over the court being able to appoint a lawyer to represent the interests of the absent
accused.
Para 131 - The Committee will wish to look at the precise wording of this provision at Stage 2 to
ensure that sufficient safeguards have been built into the process. In the meantime, the Committee
encourages the Law Society to engage with Executive / COPFS officials to see whether their
concerns about how the law may work in practice can be addressed through refinements to the
provision.
72.
The Executive is committed to the general principle that, where possible, steps should be
taken to ensure the attendance of the accused at trial. That is reflected in the provisions of this Bill,
both concerning notification of the accused and in the tests that would need to be satisfied before a
trial takes place in the absence of the accused. However, the Executive considers it essential to
ensure the efficient administration of justice and reduce the stress caused to victims and witnesses
by accused failing to turn up for their trial. That is why proposals for trial in absence have been
included in the Bill. We have already made clear our view that these measures will have a
preventative effect – encouraging accused persons to attend when they might otherwise have not, as
they will be aware that the case may proceed in their absence if they do not attend.
73.
Trials in absence will only be possible in certain situations. In particular the court will have
to be satisfied that the accused has been cited or has received other intimation of the diet. Only
once the Court is satisfied that that is the case will it consider whether it is in the interests of justice
to proceed in the absence of the accused. The court will only be required to make such a
determination in cases where the prosecutor requests that proceedings are taken in the absence of
the accused (although the court may proceed to deal with a diet fixed for sentencing of its own
accord). So, in relation to a trial, there is a conscious decision to be taken by both the prosecutor
and the court – and an interests of justice test to be applied before a trial would take place in the
absence of the accused.
74.
Section 10 of the Bill provides that in every case where a plea of not guilty is tendered the
accused must receive intimation of the date fixed for the trial and the intermediate diet. That
intimation must also inform the accused that failure to appear at either of these diets may lead to the
court hearing and disposing of the case in the absence of the accused. The accused will be left in no
doubt as to the date of appearance and the consequences of failing to appear.
75.
If an accused is not present at the intermediate diet a warrant may be issued for his arrest.
Section 14(3) of the Bill, which inserts a new section 150(3C) into the 1995 Act, makes clear that a
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prosecutor may seek such a warrant but also move the court to preserve the existing trial diet.
Should the accused be apprehended in the meantime he would be brought to court and either
remanded until the trial diet or be released on bail until the trial diet. Should the police efforts to
arrest him be unsuccessful, it will be open to the court at the retained trial diet to proceed in his
absence. The Executive feels that these provisions give sufficient scope to ensure that reasonable
attempts have been made to secure the attendance of the accused by alternative means before any
motion for a trial in absence is made.
76.
It will ultimately be for the court to determine whether it is in the interests of justice for a
case to proceed in the absence of the accused – that is a decision that can only be taken having had
regard to the facts and circumstances of the case. The Executive is firmly of the view that the final
decision must rest with the court.
77.
The Executive has contacted colleagues in both the Crown Prosecution Service and the
Department of Constitutional Affairs in an attempt to secure the further information sought by the
Committee in respect of the use of trial in absence in Magistrates Courts in England and Wales.
78.
As the Committee is already aware, the 15% figure referred to was obtained from a report
by the National Audit Office – ‘Crown Prosecution Service - Effective use of Magistrates’ Courts
Hearings’ published in February 20062. That report made clear that in the year 2004-05 15 per cent
of defendants in Magistrates Court cases failed to attend court and the case was proved in their
absence. Those figures were provided to the National Audit Office by the Crown Prosecution
Service in England and Wales. Efforts have been made to obtain a breakdown of the Crown
Prosecution Service figures, but we have been informed that they do not hold details of the specific
types of offences which the cases refer to. Nor do they have information relating to the residency
status of the absent accused or the proportion of these cases which involve multiple accused. The
figure of 15% represents 170,000 accused and some further information on the use of trial in
absence in England is provided below.
79.
The 15% figure refers only to those cases where a decision has been made by the police or
CPS to charge or summons. The following table details how the use of trial in absence which
results in a conviction has steadily increased south of the border in recent years:
Convictions after trial (where a decision has been made by the police or CPS to charge
or summons)
2002-03
2003-04
2004-05
2005-06
Proofs in 126,518
9.9%
152,757 12.0% 169,681
14.5% 168,874
15.6%
absence
Total
1,274,852 100% 1,274,615 100% 1,168,078 100% 1,082,385 100%
number
of trials
80.
The CPS have advised that a large number of these proofs in absence are for minor motoring
matters – however they do not hold details of a breakdown of the specific types of offences that
these cases refer to. It should be noted that the figures in the table do not include any prosecutions
taken forward by external agencies (other than the CPS) who have statutory authority to prosecute.
For example, the Department for Constitutional Affairs have advised that some 167,000
prosecutions for TV license evasion were taken forward in 2005 and some 120,000 of these trials
were held in the absence of the accused.
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81.
The Executive acknowledges the concerns expressed by the Law Society in relation to the
provisions of the Bill on trial in absence. These are similar to the concerns expressed during the
passage of the Criminal Procedure Amendment (Scotland) Act 2004. Meetings are taking place
between Executive and Law Society officials where this and other matters will be discussed in order
to consider how the provisions will work in practice.
Para 143 - The Committee welcomes this information[on the fact that the Crown is revising its
marking policy] but considers that it would like to receive further details on what types of offences
the Executive and COPFS expect will be redistributed as a result of the provisions in the Bill. The
Committee would also like to receive further details from COPFS as it progresses with the
development of its revised marking policy.
Para 144 - The Committee considers that it will be able to make a more informed judgement on the
issue of sentence drift in the light of more information on COPFS’s revised marking policy.
Para 167 - Although the Committee is content, in principle, to support the increased use of scope of
fiscal fines, the Committee is not content to agree the extension of fiscal fines without having some
idea as to the range of the offences for which they will be used. It is not unreasonable for the
Parliament to set parameters for COPFS on the usage of fiscal fines, such as in relation to repeat
offences or particular types of offence.
82.
The Executive notes that the Committee is prepared in principle to support the increased use
of fiscal fines, but wishes to receive further detail of the Crown’s revised marking policy. This is in
order to consider both the way in which cases will be redistributed, and to have a better idea of the
range of offences for which alternatives to prosecution will be regarded as appropriate. In
particular, the view is expressed that Parliament would be entitled to set parameters on the use of
alternatives.
83.
The Executive has addressed this matter in consultation with COPFS. We remain of the
view that it is essential that maximum flexibility is retained in the system. Very few offences can be
pigeon-holed for a particular disposal; in particular, common law offences can cover a very wide
range of offending behaviour. In the same way the circumstances of the accused are different in
every case. Legislation prescribing the circumstances in which alternatives to prosecution are or are
not to be used would not necessarily be helpful due to its likely complex nature, and would
inevitably fail to take account of the particular circumstances in each case with regard to the
offence, the offender, or some other important aspect. It would inevitably inhibit the necessary
exercise of discretion by COPFS in deciding on the most appropriate action in each case, taking
account of all relevant factors.
84.
COPFS has already provided the Committee with examples of the types of offence which
might be affected by the reallocation of business and the increased use of alternatives. However,
COPFS appreciates the importance of the Committee taking an informed decision on this aspect of
the Bill. To that end, COPFS has offered to meet informally with the Committee to further illustrate
the general approach taken by prosecutors in deciding what action, if any, is appropriate in respect
of various kinds of cases, and, in particular, highlight the numerous factors which inform this
process. In doing so, it will be apparent that cases involving the same type of offences will often be
dealt with in a variety of different ways.
Para 171 - The Committee notes the limited amount of detail contained in the Bill’s accompanying
documents on how a discounting mechanism would work. On the basis of the information provided
to date, the Committee is not convinced by the Executive’s proposal. The Committee’s fear is that
this kind of system will disproportionately affect those in society with least financial means.
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Para 172 - The Committee considers that prior to any order being lodged by the Executive a
detailed report should be published by the Executive which assesses the case for introducing a
discounting regime for fiscal fines.
85.
The Executive notes the Committee’s concerns. While the Executive remains of the view
that this measure could potentially offer a valuable inducement to make timeous and full payment of
a fiscal fine, it accepts that this inducement is more likely to be available to the offender with
sufficient means to take advantage. It might also be thought that, regardless of a person’s ability to
pay, timeous payment is simply not a strong enough reason for discounting a fine which is imposed
in place of prosecution.
86.
There may also be a risk that complex provision for discounting – which would need to
include some way of making representations against failure to discount – would turn what should be
a quick and simple response to low level offending into a slower, more bureaucratic one.
87.
On balance, therefore, the Executive is prepared to accept the concerns raised, and intends to
remove this proposal from the Bill at stage 2.
Para 177 - There is a difference of opinion in the Committee as to whether the case has been made
for the change to an opt-out policy in relation to fiscal fines and compensation offers. However, all
Members recognise that this proposal represents a major shift from the current system and that, in
order for the new system to work, there needs to be certainty that an accused person has received
proper and easily understood notification of the fiscal’s offer.
Para 178 - The Committee would welcome further information from the Executive /COPFS ahead of
Stage 2 as to the practical measures it will introduce to safeguard the fairness and effectiveness of
an opt-out system.
88.
The Executive notes the concerns expressed by the Committee. It is accepted that the
proposed change to an “opt-out” policy in relation to fiscal fines and compensation offers represents
a significant change. The Bill makes it clear that any offers must contain information about the
manner and consequences of acceptance, together with the steps which must be taken if the offer is
to be refused. And it will always be open to the accused to take legal advice on the terms of any
offer of an alternative.
89.
The Executive is also aware that there should be a mechanism to permit recall of such an
offer where acceptance has been deemed. While there are proposals in the Bill to cover most
eventualities, we recognise that the timescales provided for may leave open the possibility of
injustice in exceptional cases, such as the person who is hospitalised for a lengthy period. That
being so we intend to make Stage 2 amendment to reinforce the recall procedure, with a view to
eliminating the possibility of injustice arising as a result of the “opt-out” system. The intention is
that the accused should be able, on cause shown, to make an application for recall outwith the time
limits currently specified in the Bill.
Para 183 - The Committee is concerned that this provision [for fiscal fines to be disclosed at the
sentencing stage] blurs the distinction made by the Executive that acceptance of an alternative to
prosecution does not constitute a conviction. The Committee remains unconvinced as to whether
any small advantage resulting from the proposal justifies this change and seeks a more detailed
explanation from the Executive as to why it will be beneficial.
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90.
The Executive notes the concerns which have been expressed by the Committee. The
Executive agrees that it is important that, as far as possible, the distinction between convictions and
alternatives remains as clear as possible. To this end, we intend to lodge an amendment which will
make it clear on the face of the Bill that accepted alternatives are to be regarded as “alternative
disposals”.
91.
We remain of the view, however, that there are appreciable advantages to be gained from
retaining this provision in the Bill. The most important is that, if the accused ultimately graduates
to a court appearance, the sentencing court will have a greater awareness of the history of the
accused. This information will assist the court in deciding upon the most appropriate disposal.
Thus the accused who has never been in contact with the authorities before can be distinguished
from the accused who has no previous convictions, but who may have accepted previous
alternatives to prosecution. Importantly, this will form only part of the information, in addition to
any previous convictions, which the court will take into account.
92.
This will be of greater significance bearing in mind the higher penalties which can be
offered. It is possible that in the future certain more serious crimes, and accused persons with a
greater history of offending or of being offered alternatives, could be considered suitable for offers
of alternatives to prosecution.
93.
This provision, therefore, is part of the package intended to encourage greater integration of
the system of alternatives into the criminal justice system. Together with the changes to the
enforcement regime, the intention is that alternatives will not be seen by the accused or the public as
a “soft option”, but as part of a range of possible disposals, all of which tackle offending behaviour
in the most appropriate way. If we are to achieve the improvements in speed of case resolution (for
victims and potential witnesses) combined with improvements in case handling (to benefit the
system as a whole) there must be confidence in the system of alternatives and the part that it plays
in the summary justice system as a whole.
Para 192 - The Committee seeks clarification from the Executive as to whether it proposes to use
the existing financial guidelines established by CICA to form the basis for compensation offers and
for the extended scope of compensation orders. The Committee also seeks a response from the
Executive on what effect, if any, there will be on a victim’s eligibility for an award under CICA,
where they have already been awarded compensation.
Para 193 - The Committee seeks a response from the Executive in relation to whether the
involvement of the victim could be useful in helping the prosecutor appreciate the amount of
compensation that might be appropriate in response to the damage done and also in terms of aiding
communication.
94.
The Executive would emphasise that compensation offers are not intended to be a substitute
for CICA claims. That being so, COPFS does not propose to use CICA guidelines in assessing the
level of compensation offers. Alternatives to prosecution are intended to be simple and
straightforward in administration, and a lengthy or complex assessment process would detract from
that.
95.
It is recognised that the victim should be given appropriate information about the process.
COPFS anticipates informing the victim at the point when a compensation offer is accepted,
including the level of the offer and the timescale for payment. It would not be desirable, however,
for COPFS to become involved in negotiation with either the accused or the victim about the
appropriate level of compensation. It should be borne in mind that this is an offer of an alternative
to prosecution – not a final and binding order on the accused. As such it may be refused by the
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accused. Involvement of the victim at a stage prior to an offer being accepted may simply lead to
disappointment if it is not. In addition, when a declined alternative of any sort results in
prosecution in court, the court on conviction is not bound by the terms of the offer.
96.
The Executive intends to leave the appropriate levels of court imposed compensation orders
to the judiciary, and does not propose to require courts to use CICA guidelines in selecting the
appropriate sentence. It is again emphasised that court imposed sentences are not intended as
substitutes for CICA awards, and must take into account different factors from those applied by
CICA.
Para 194 - The Committee recognises that compensation offers may be a useful tool for the
prosecutor in certain circumstances, but remains to be convinced that the application of these offers
would be appropriate in cases involving personal injury or distress.
97.
The Executive notes that the Committee remains to be convinced that a compensation offer
would be appropriate in cases involving personal injury or distress, although it does not appear to be
raising similar concerns about court imposed compensation orders in similar cases, provision for
which is also introduced in this Bill.
98.
One of the reasons for the introduction of the compensation offer is to avoid the current
problem facing prosecutors when dealing with a case which would otherwise be suitable for an
alternative to prosecution, but nonetheless has to be prosecuted in court because it seems
appropriate that the victim should receive compensation. The possibility of the compensation offer
removes these cases from court, and if accepted gives the victim the certainty of a disposal of the
case, compensation, and the knowledge that they will not be required to give evidence in court.
99.
Alternatively, the prosecutor faced with this situation, notwithstanding the potential for
compensation to be paid to the victim, and taking into account the full circumstances of the case,
may decide to offer a fiscal fine. This would deprive the victim of any possible compensation. And
as these will be by definition low-tariff offences, there may be little point or benefit in proceeding
with a CICA claim.
100. The Executive, therefore, remains of the view that prosecutors should be able to make
compensation offers in the circumstances where courts could impose compensation orders.
Para 200 – The Committee considers, however, that the Executive’s proposal not to allow work
orders to be applied in combination with financial penalties is unnecessarily restrictive. The
Committee is concerned that it will not be possible for, say, a procurator fiscal to offer both a
compensation offer and a work order. In some circumstances, the Committee considers that a
combined disposal of this type may well be the most effective approach to take. Accordingly, the
Committee requests that the Executive reconsiders its position so that all alternatives to prosecution
can be offered individually or in combination.
101. The Executive notes the Committee’s suggestion that it should be possible to offer work
orders in combination with fiscal fines and compensation offers. Despite the apparent attraction of
such a possibility, however, the Executive remains of the view that there are sound practical reasons
why the Bill should not be amended in those terms.
102. The Bill presently makes provision for a combined offer to be made including elements of a
fiscal fine and compensation offer (section 39, introducing new section 302B into the 1995 Act).
However, the method of enforcement of fiscal fines and compensation offers is the same –


772

20

CPR Bill – Response to stage 1 report

ANNEX A

acceptance can be deemed if the accused takes no action. And acceptance or deemed acceptance of
any part of the offer is treated as acceptance of the whole – the accused cannot “pick and choose”.
103. However, the method of enforcement of the work order is different. Positive acceptance of a
work order is required, failing which refusal will be deemed. If an offer combining a work order
and financial alternative is made, therefore, the present methods of acceptance would be
incompatible.
104. Following on from that, with the work order the possibility of prosecution remains extant
unless and until the order is completed satisfactorily. With financial alternatives the position has
always been – and will remain – that an accepted alternative removes the possibility of prosecution,
whether or not the penalty has been paid in full. Once accepted and paid in part it becomes the task
of the fines enforcement process to collect the balance of the penalty if payment is not forthcoming.
Such enforcement can take action of an ‘involuntary’ nature against the accused to secure payment
(e.g. arresting earnings). It would not be possible to enforce completion of a work order in such an
‘involuntary’ fashion.
105. So if the present structures remain in place the possibility for confusion is clear – as is the
possibility that an accused might pay a compensation offer or fiscal fine, but nonetheless be
prosecuted. The offender would in those circumstances have good reason to request refund of that
payment. And if payment of the fiscal fine or compensation order were to be delayed until
completion of the work order, this could mean a delay in the victim receiving compensation,
particularly if further enforcement of the fine or compensation were required.
106. The alternative is that another acceptance and enforcement structure is introduced to take
account of this incompatibility. It is submitted that this introduces a further layer of complexity and
will inevitably increase the possibility of confusion for all involved in the system, whether they be
accused or victims. Moreover, it is anticipated that work orders will not be used with the same
frequency as fiscal fines, so this additional complexity may be introduced to little effect.
107. It might also be thought that an offence deemed serious enough to require an alternative to
prosecution involving both unpaid work and a financial penalty will in many cases be one which
merits prosecution in the first place, rather than a non-court disposal.
108. For these reasons the Executive considers that it would be best to maintain the system
currently proposed for the administration of work orders in the Bill.
Para 223 – The Committee welcomes the Executive’s commitment to give the Committee details of
its approach [to protection of third party rights where a vehicle is seized to secure payment of a
fine] in advance of consideration at Stage 2.
109. The Executive accepts the point made by the Committee that the Bill, as currently drafted,
does not contain sufficient protection for a third party that has paid for a vehicle but is not the
registered keeper of the vehicle. It should be noted that new section 226D(11)(c) of the 1995 Act as
inserted by section 43 of the Bill makes clear that regulations made for the purpose of setting out
the detailed seizure procedure may make provision for “protecting the interests of owners of
vehicles apart from offenders”. However, a number of Committee members expressed a desire for
the rights of third parties to be made clear on the face of the Bill.
110. The Executive will introduce, by way of a Stage 2 amendment, provision giving third parties
who claim to own a vehicle which has been seized under section 226D the right to appeal the
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decision. A successful appeal would result in the seizure order ceasing to have effect. The
amendment is currently being drafted.
Para 227 - On the basis of evidence heard, most Members of the Committee are sympathetic to the
Executive’s viewpoint that centralised consistency can be delivered by the SCS but in a way that
would mean that enforcement remains within overall control of the courts. That said, prior to Stage
2, the Committee would be grateful to receive from the Executive a more detailed view than that
given in the Policy Memorandum as to why it considers that the proposal put to the Committee by
Sheriff Principal McInnes is inferior to the model proposed by the Executive.
Para 228 - Regardless of which system is eventually adopted, the Committee wishes to be reassured
that the new system is monitored by the Executive and that the Executive agrees to report back to
the Parliament on how the new system is working.
111. The report of the Committee chaired by Sheriff Principal McInnes recommended that
enforcement of fines and financial penalties should be taken away from the courts and be brought
within a single delivery organisation, either as a separate arm of the Scottish Court Service or as a
free-standing public sector organisation. The Committee suggested that this organisation could be
wholly or partially self-funding by means of additional charges being imposed on defaulters on top
of the original penalty.
112. Responses which followed the publication of the McInnes report were largely opposed to the
creation of a new agency. There was concern that this might lead to the fine being seen as another
form of debt, and that there would be a loss of local knowledge and experience if enforcement
functions were centralised. The majority of respondents supported a continuing role for the courts
and court staff, but agreed that measures should be introduced to build on and improve existing
arrangements, including the employment of dedicated fine enforcement staff.
113. The Executive in the Next Steps paper concluded that there was no clear business need to
create a separate fine enforcement agency, and that the benefits attributed to such an organisation in
the McInnes report could be realised within a unified court administration managed by the Scottish
Court Service. As district courts are unified (on a sheriffdom by sheriffdom basis) responsibility for
the collection and enforcement of fines imposed in both tiers of summary criminal court will
transfer to SCS, as will responsibility for the enforcement of fiscal fines and registered fines. A
unified courts administration will have in place the buildings, staff and IT systems to support
collection and enforcement locally and nationally. SCS is, however, looking at the scope for
centralising some functions, including collection and accounting for payments. While there will still
be scope for payment of fines at a local court, other payment methods are being investigated. These
will enable offenders to pay their fines by telephone or on-line, or at local shops and post offices by
means of an electronic card. SCS would aim to reduce the amount of administration relating to
fines payments so contributing to its targets on Efficient Government.
114. Under the Executive’s proposals, enforcement would remain within the overall control of
the local court, but actioned by Fines Enforcement Officers using the powers provided in the Bill.
FEOs would be employed by SCS and would operate within a single national management structure
and in accordance with operational guidance provided by SCS. These arrangements would ensure a
national consistent approach to effective fines enforcement but with local case management to
ensure flexibility.
115. As some respondents to the McInnes proposal pointed out, the cost of setting up and
operating a nationwide agency could be high with all the necessary infrastructure costs associated
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with this. There would be further issues connected with the removal of this activity from courts to
one location including potential redundancy costs.
116. As part of the Summary Justice Reform Programme, SCS will identify measures to ensure
that the changes to the current enforcement regime are effectively monitored and evaluated. These
will include performance measures related to collection rates, reduction in the number of warrants
issued to the police for enforcement, and the number of offenders being imprisoned for nonpayment. This information will enable the Executive to report back to Parliament on how the new
system is working.
Para 242 - The Committee agrees with the concerns raised by ACPOS and requests that the
Executive provide a clearer timetable for its phased programme for unification. The Committee also
urges the Executive and SCS to move Glasgow up its programme of court unification in light of the
significant improvements that would be likely to be achieved there.
117. The decision to phase-in unification, sheriffdom by sheriffdom, over a number of years was
announced in the Next Steps paper, published in March 2005. A phased approach, rather a 'big bang'
change, was adopted to allow the change to be more effectively managed and to enable lessons
learned from the first sheriffdoms to be identified and applied to subsequent sheriffdoms. No
timetable for unification or for the order in which sheriffdoms would be unified was provided at this
stage. However, in December 2005 the Justice Minister announced that the first sheriffdom to be
unified would be Lothian and Borders in financial year 2007/08, followed by Grampian Highlands
and Islands in 2008/09.

118. The decision to proceed with unification in these 2 sheriffdoms marked the start of a
process. Detailed work is ongoing in preparation for implementation of the first 2 phases of
unification, including negotiations with local authorities and trade unions relating to staff who will
transfer to the SCS, transfer of properties, and the rolling out of the new SCS IT system.
Communication structures have also been put in place in both sheriffdoms to engage key
stakeholders in developing future service delivery plans.
119. The lessons learned from this work will be an important factor in determining the timing and
the scale of the project to implement unification in the remaining sheriffdoms. It is also important
that these changes have time to bed in before moving on to subsequent sheriffdoms.
120. SCS is currently examining the issues around timing and sequencing of subsequent court
unifications, including the feasibility, and costs, of unifying the remaining sheriffdoms in one phase
during financial year 2009/10, i.e. Glasgow and Strathkelvin, North Strathclyde, South Strathclyde,
Dumfries and Galloway, and Tayside, Central and Fife.
121. In looking specifically at Glasgow, an important consideration is the desirability of unifying
the Glasgow and Strathkelvin sheriffdom at the same time as North Strathclyde and South
Strathclyde, Dumfries and Galloway, as this would enable SCS to consider adjusting sheriffdom
boundaries around Glasgow to make them coterminous with local authority boundaries.
122. While taking forward 2009/10 as a planning assumption for unifying the remaining
sheriffdoms SCS would not expect to be in a position to make a firm recommendation on the timing
until autumn 2007.
123. Although unification is a key part of the overall reform programme, there are other
important components of the reform programme which will lead to improvements in the summary
criminal justice system. These include systems improvements, extending the use of fiscal fines,
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increasing sentencing powers in summary cases; and the investment in lay justice, which will apply
to all courts notwithstanding the unification process, including Glasgow.
Para 253 - The Committee is concerned about the lack of experience among some sitting JPs and
that the Bill could allow JPs without recent sitting experience to take up an appointment. The
Committee considers that only those JPs currently undertaking court duties should be offered a new
5-year contract, but that JPs without such experience should have the opportunity to receive the
appropriate training in order that they may be able to apply for appointment at a later stage.
124. The Executive understands the Committee’s concern to ensure high quality justice in the
new JP courts. We are looking carefully at the Committee’s preferred option to achieve this, and
intend to bring forward amendments at Stage 2 to reduce the risk to the new system. The exact
form of those amendments is still under discussion.
Para 254 - The Committee considers that the proposals to extend the use of non-court disposals
without increasing the sentencing powers of the JP courts will reduce the business of district courts,
especially in the period leading up to the completion of the programme of court unification. The
Committee is concerned that the downturn in business for district courts will impact on the number
of opportunities for JPs to gain or retain a suitable level of experience of sitting on the bench. The
Committee recognises that the retention of the multi-bench could be a useful tool in ensuring that
sitting time for JPs does not suffer disproportionately.
125. As was discussed during some of the Committee’s evidence sessions, the Crown Office and
Procurator Fiscal Service (COPFS) is currently developing a revised case marking policy. This
revised policy will have as an overriding objective the aim of reducing offending and reoffending.
Action will be taken at the lowest competent and appropriate level, maximising the use not only of
non-court disposals, but also of prosecution in the JP court.
126. COPFS has assessed that there is scope for broadening the range of cases appropriate for
prosecution in the JP courts. Therefore, although the increased use of alternatives to prosecution
will reduce the amount of summary court business, the Executive does not anticipate that it will
lead to a major reduction in JP court business. The Executive is working with Westminster
colleagues with a view to securing amendments to road traffic legislation that would give JPs the
ability to disqualify people from driving in cases other than “totting up” ones.
127. Nevertheless, the Executive acknowledges the Committee’s general concern that any
downturn in business could reduce the ability of JPs to gain experience. The Executive also agrees
that the multi-bench can be useful in ensuring that JPs – particularly in rural areas – gain sufficient
experience of sitting on the bench.
Para 255 - The Committee recommends that the Executive, as part of its development of a training
and appraisal package for JPs, includes a requirement for JPs to sit at least once each month, and
that during their first year of being appointed as a JP they will be supported on the bench by an
experienced sitting JP. This requirement would not exceed the current average number of sittings
but would impose a requirement for regular sittings.
128. The Executive recognises and shares the Committee’s desire for JPs to sit frequently enough
to gain experience on the bench. It does not, however, agree that this should be an issue for national
prescription rather than for local decision making by Sheriffs Principal.
129. The Executive thinks that it is preferable to allow Sheriffs Principal the flexibility to set
sitting requirements which take into account the number of JPs in the area, and the likely amount of
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court business, as well as the desirability of all JPs gaining regular experience of sitting on the
bench.
130. The Executive is attracted to the idea of new JPs being supported by an experienced JP
during their first year of sitting on the bench. It will consider this proposal further with the District
Courts Association, the Judicial Studies Committee and other stakeholders.
Para 256 - The Committee welcomes the Executive’s proposals to introduce appropriate
appointment and training requirements for all JPs in order to increase their ability to deal with
more serious cases. The Committee would, however, welcome further detail from the Executive on
how this training will be provided and on its content.
131. Oversight of the training of justices of the peace will lie with the Judicial Studies Committee
(the JSC). The JSC is currently involved in discussions with the District Courts Association about
competence frameworks for justices of the peace and clerks. The competence framework for
justices of the peace will help to inform the content of the induction, refresher and other courses
which are devised by the JSC. It is not yet possible to give a full picture of the content of these
courses – however it is likely, for example, that induction training will have a strong “skills”
element (relating to a JP’s ability to communicate clearly in court and to listen effectively) in
addition to ensuring that JPs have a clear knowledge of their role within the Scottish criminal justice
system. The training programme will be based on existing best practice and will be split between
local sessions, distance learning modules and a residential course. It is likely that the residential
course will focus upon communication skills, equal treatment and team working elements. These
courses – induction and refresher – will draw on justices' knowledge of criminal law, structures,
evidence and procedure which will have been discussed at local training events and all will form
part of the JSB syllabus. Local training committees will also have the opportunity to discuss local
crime problems
132. In addition to prescribing the content of particular courses for JPs, the JSC will perform a
number of other functions. It will maintain a website for JPs which provides training information; it
will draw up a “bench book” with up to date information and guidance for JPs and clerks; and it
will send regular updates to court clerks, notifying them of any recent judgements or developments
which are of relevance. The Executive anticipates that in practice, the JSC is also likely to assist the
Lord President in determining the minimum amount of ongoing training which JPs should
undertake each year.
133. Although the JSC will oversee the training of justices of the peace, the responsibility for
ensuring that ongoing training is delivered to JPs within each sheriffdom will rest with Justices’
Training Committees (JTCs) in each sheriffdom. These committees will consist of six justices of the
peace (who will be elected from the other JPs in the sheriffdom) a sheriff and a clerks. The JTCs
will submit annual training plans (as well as annual reports) to the Judicial Studies Committee and
to the sheriff principal of their sheriffdom. The Executive anticipates that most ongoing training for
JPs will be delivered in or near each JP’s local court. As is the case at present, clerks will have a
role to play in the delivery of training to JPs.
Para 259 - While the Committee does favour a re-distribution of cases, the Executive and COPFS
need to ensure that this redistribution of business is not portrayed as being a dilution of the judicial
process. Given the inconsistencies which are apparent in some district court decisions, it is
particularly important that the public does have confidence that a case being dealt with by a JP
court will be handled as professionally as it would be if it were handled by a sheriff court.
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Para 260 - There will only be public confidence if there is evidence that the district / JP court
system is seen as being important. This means investing in court buildings and facilities and also in
the conditions for those working in these courts. It also means having a mix of expertise and
experience among the procurators fiscal presenting cases in court. It also means that there needs to
be the perception that JPs are well trained and that they conform to national standards.
134. The Executive agrees with the Committee’s comments. The reforms to lay justice are
intended, among other things, to reduce any inconsistencies which are currently apparent in
decisions by the lay court. Overall, the Executive believes that consistent standards in the
recruitment, training and appraisal of justices of the peace will help to ensure that the public has
confidence in the ability of the JP court to handle cases in a professional manner. As mentioned
above the court unification process will also lead to appropriate upgrade and maintenance work
being carried out in the District / JP court estate, ensuring that the court environment is appropriate
for the business heard there.
Para 262 - In addition, this Committee considers that, prior to any order [increasing the
jurisdiction of the JP court as per the provisions in s36 of the Bill] being lodged by the Executive, a
report should be produced by the Executive/SCS which assesses the appointment and training
mechanisms which have been put in place since the passing of this legislation and also assesses the
readiness of JP courts to assume responsibility for more serious cases, in light of the factors listed
in paragraph 259.
135. Any order which increases the sentencing powers of the JP courts would be subject to
affirmative procedure. This will ensure that the lead Committee has an opportunity to debate such
an order and question the Minister on the need and justification for it. Where such an order is laid,
the Executive note explaining the policy can cover the kind of areas identified by the Committee.
While the Executive agrees that any increase in JP sentencing powers is a substantial change
requiring Parliamentary scrutiny, we feel that an additional report will not be required to ensure that
Parliament can exercise its scrutiny duty.
Para 263 - On a separate matter, the Executive has stated its intention to extend the power of JPs
with regard to driving offences so that JPs would be able to disqualify offenders from driving in all
cases (not just ‘totting-up’ cases). This requires an amendment to the Road Traffic Offenders Act
1988, which is reserved legislation. The Committee would be grateful for clarification on the
timescale for making such a change.
136.
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SUMMARY JUSTICE MODEL – ACCUSED LIBERATED FOR REPORT

Abbreviations Used
SPR – Standard Police Report
PF – Procurator Fiscal
PNG – Plea of not guilty
SCRO – Scottish Criminal Records Office
ID – Intermediate diet
FG – Found guilty
FNG – Found not guilty
SER – Social enquiry report
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SUMMARY JUSTICE MODEL – ACCUSED LIBERATED ON UNDERTAKING
Caution & Charge

SPR to Procurator
Fiscal (within 14 days)

PF Marks case
(within 14 days)

Summary of evidence
disclosed to accused with
complaint
Disclosable Summary to act
as a prompt for discussion
between Defence and PF.
Continue for further
investigation if necessary
Proceed to court within 28 days of
issue of undertaking.

PF Notifies Police re. need
for full statements
(within 3 working days)
(1)

If “plead not guilty” consideration of
what can be agreed
Police provide full
statements/SCRO numbers
Within 28 days of PNG (1)
Disclosure of “package” to
Defence
28 days prior to ID

PF redacts statements
Within 14 days from
receipt

Intermediate Diet
4 weeks before trial diet
ID needs to be
meaningful.

Found Guilty – Social
Enquiry Report required
28 days

SER Required
Stand down reports/interview
of accused on day of
Trial/Plea

Trial Diet
4 weeks after intermediate
diet

Found Not Guilty – No
further action

Sentence Passed
28 days
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Found Guilty – Sentenced
on day of trial

Note – the Executive and COPFS are
committed to developing the detailed
processes for the use of undertakings in
liaison with ACPOS and other key
stakeholders. The timings given in this
diagram are provisional and detailed
discussions with ACPOS are ongoing.
More detail on this topic can be found at
paragraphs 43 -50 of the main response.
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SUMMARY JUSTICE MODEL – CUSTODY TRIAL

Abbreviations Used

Caution & Charge

SPR – Standard Police Report
PF – Procurator Fiscal
PNG – Plea of not guilty
SCRO – Scottish Criminal Records Office
FG – Found guilty
FNG – Found not guilty
SER – Social enquiry report

SPR to PF
Next Lawful day
PF Marks Case
On receipt

Summary of evidence
disclosed to accused with
complaint

Proceed to Court

Disclosable Summary to act as a
prompt for discussion between
Defence and PF. Continue for further
investigation if necessary

Custody Diet
Next Lawful day : Day 1
If PNG Consideration of
what can be agreed

PF Notifies Police re
need for full statements
Same day(2)

Police provide full
statements/SCRO Numbers
7 days from Custody Diet
Disclosure of “Package” to
Defence
7 days prior to ID : Day 10

PF redacts statements
8 days after PNG(3)

Intermediate Diet
At least 7 days prior to Trial
Diet(4)

FG – SER required
28 days

SER required
Stand down reports/
interview of accused on
day of Trial/Plea

Trial Diet
Within 40 days of
PNG

FG – Sentenced on
day of Trial

FNG – No
further action

Sentence Passed
28 Days
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Footnotes to Diagrams in Annex B
(1)
(2)

(3)
(4)
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The requirement for the PF to notify the police of a plea of not guilty within 3 working days
is within the 28 days that the police are required to submit statements to the PF and not in
addition to it.
The PF will advise the police of a not guilty plea on the same day unless the court finishes
after the PF office has shut, when notification will be made first thing the next day. Local
arrangements will require to be established for where the Friday court finishes after the PF
office has shut.
The PF will redact the statements on day 8 as long as this is a weekday. Otherwise this will
be done on the next working day.
Given the disclosure timetable it is likely that in practice the earliest that an intermediate
diet can be fixed will be day 22.

30

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 20Session 2
Meeting of the Parliament
Thursday 14 September 2006
Note: (DT) signifies a decision taken at Decision Time.
Criminal Proceedings etc. (Reform) (Scotland) Bill – Stage 1: The Minister
for Justice (Cathy Jamieson) moved S2M-4712—That the Parliament agrees
to the general principles of the Criminal Proceedings etc. (Reform) (Scotland)
Bill.
After debate, the motion was agreed to (DT).
Criminal Proceedings etc. (Reform) (Scotland) Bill: Financial Resolution:
The Deputy Minister for Justice (Hugh Henry) moved S2M-4717—That the
Parliament, for the purposes of any Act of the Scottish Parliament resulting
from the Criminal Proceedings etc. (Reform) (Scotland) Bill, agrees to—
(a) any increase in expenditure of a kind referred to in paragraph 3(b)(i)
of Rule 9.12 of theParliament’s Standing Orders, and
(b) any expenditure or increase in expenditure of a kind referred to in
paragraph 3(b)(ii) or(iii) of that Rule,
arising in consequence of the Act.
After debate, the motion was agreed to ((DT).
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Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 1
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M4712, in the name of Cathy Jamieson, on the
general principles of the Criminal Proceedings etc
(Reform) (Scotland) Bill.
14:57
The Minister for Justice (Cathy Jamieson):
As members will recall, in December 2004 we
published our criminal justice plan, which detailed
the most fundamental reform of our criminal justice
system for a generation. The plan was intended to
tackle head-on the scourge of offending and
reoffending and was designed to deliver safer
daily lives, supported by an efficient and effective
justice system.
We have already done a great deal to deliver the
plan, to improve the operation of the justice
system and to set it on a path that will ensure that
it tackles offending at every step. For example, we
have new powers under the Antisocial Behaviour
etc (Scotland) Act 2004, as well as powers to
reduce violence, tackle drugs and ensure the
effective management of offenders. Moreover,
High Court reforms have led to fewer
adjournments, thereby sparing thousands of
witnesses the stress of unnecessary trips to court.
Those
changes
are
increasing
people’s
confidence in the system.
The provisions in the Criminal Proceedings etc
(Reform) (Scotland) Bill will build on those
achievements by protecting public safety; by
ensuring that the interests of the law-abiding
majority are put first; and by improving the
system’s speed and efficiency to ensure that it
plays its part in helping to reduce reoffending.
Those provisions have, of course, been carefully
considered and stem from two expert reports on
aspects of the criminal justice system. The
independent
Sentencing
Commission
for
Scotland’s report on bail, which was followed by
our bail and remand action plan, called for greater
clarity of and consistency in bail and remand
decisions. The bill clearly sets out the law on bail
and makes it easier for the public to understand.
However, the bill does not stop there. It also
makes clear that the court should grant bail only in
exceptional circumstances if the accused has
been charged with serious violent, sexual or drugs
offences and has a previous record of such
offending.
Phil Gallie (South of Scotland) (Con): The
minister will be aware of a current case in her
constituency, where an individual who has been


784

27664

charged with serious offences—attempted murder,
in this instance—has been released on bail,
despite having a serious criminal record. Can she
assure me that that individual and others like him
will not be eligible for release on bail in the future if
the bill is passed?
Cathy Jamieson: I am aware of cases in my
constituency, but it would be completely
inappropriate for me to comment on a matter that
the court will have to consider further. I will revert
to Mr Gallie on that case, as I indicated when he
approached me about it previously, and I can
assure him that the bill toughens up the penalties
for breach of bail. Accused persons who are given
bail will be in no doubt that they are in a position of
trust and that action will be taken if they abuse that
trust. Judges will be required to make clear the
consequences of breaching bail conditions in
every case, further underlining the responsibility of
an accused who is on bail.
I also make it clear to the Parliament that we will
respond to a suggestion that was made by the
Justice 1 Committee by lodging a stage 2
amendment to make it explicit in the bill that
consideration of public safety implications is
always part of the bail decision. Again, I hope that
that will reassure the chamber. The bill is all about
ensuring that we have increased respect for bail,
increased public confidence in the justice system,
and safer communities as a result of that.
The majority of the bill relates to reform of the
summary justice system. As members know,
summary courts deal with around 96 per cent of
criminal cases coming to court—more than
130,000 cases each year. That is the entry point to
the criminal justice system for most of those who
experience it, and we believe that a quick and
effective response at that stage offers our best
opportunity to stop a first-time offender becoming
a persistent offender. It is a chance to stop a life of
crime in its tracks.
Members will recall that Sheriff Principal John
McInnes and his committee were asked to
examine the system. Their view was that the
procedures were seen as too slow and
bureaucratic and that the system sometimes
seemed to focus more on its own needs than on
those of the victims, the witnesses and the
communities. They found that the structures were
not ideal, particularly the way in which the
summary courts were administered, and that the
disposals that were available could be improved in
order to tackle offending quickly and effectively.
I reiterate that I recognise the dedication and
professionalism of the people who work in our
summary justice system day in, day out. They do a
difficult job and I want to equip them with the tools
that they need to ensure that our justice system
st
meets the demands of 21 century life in Scotland.

27665

14 SEPTEMBER 2006

I want a smarter summary justice system and I
believe that the bill will deliver that through a
number of changes; some of those might seem
small on their own, but as a package they will give
us the right procedures, structures and
interventions and, crucially, the right people.
The bill makes a number of changes to the
detailed law of criminal procedure, to allow cases
to be handled more flexibly. Each of the changes
plays its part in speeding up the system as a
whole. For example, there will be greater scope to
roll up outstanding multiple cases against an
accused where it makes sense to do so.
The bill provides for a unified courts
administration, with the Scottish Court Service
taking on responsibility for running all Scotland’s
criminal courts. It has been recognised across the
chamber in previous debates that it makes sense
for one agency to use its specialist knowledge in
running the courts, freeing up local authorities to
concentrate on their core priorities.
The Scottish Court Service will also take on
responsibility for collecting and enforcing all fines
that are imposed in the criminal courts. The newly
created role of fines enforcement officer will use
smart and effective enforcement measures to
tackle those who can pay but do not pay and to
offer advice and assistance to those who face real
difficulty. We will take steps, using the provisions
in the bill, to end the ludicrous business of some
people who could pay not paying but instead
opting to go into prison, at greater expense to the
public purse. That is unacceptable. The bill will
allow us to stop people electing to go to jail rather
than pay their fines. I hope that that will be
welcomed.
The bill will ensure that we deal with offending at
the right level. Increased sentencing powers for
our sheriff summary courts will ease the pressure
on the higher courts and new measures will allow
appropriate cases to be dealt with by the offer of a
fiscal fine, compensation or unpaid work. The offer
will be able to be quickly accepted and robustly
enforced. It is important to say that anyone
accused of an offence will still have the option of
taking their case to court if they want. However,
the offer of an alternative is often the smart option.
It can resolve a case quickly, ensure that action is
taken and give the courts the capacity to deal with
more serious cases.
We believe that the long-standing role of lay
justices in our courts is essential in ensuring that
communities have a direct link with their justice
system. However, that has got to be more than
just a tradition, so the bill sets out to revitalise the
role of lay justices with new provisions on their
appointment, training and appraisal. I hope that
that will improve the connection between the
justice system and local communities so that the
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public know that the system is on their side.
Comprehensive reform of that crucial level of the
justice system will deliver real improvement and
help to create the safer daily lives that we all want.
I welcome the Justice 1 Committee’s
constructive and helpful scrutiny of the bill at stage
1 and its support for the bill’s general principles.
The committee’s scrutiny and its comprehensive
report have already led to proposals for a number
of amendments that we will lodge at stage 2. I look
forward to having further debate with the
committee members then.
We must regard the bill as part of our wider work
to reform the summary system. A programme of
practical work is under way to ensure that we can
put the changes into practice. It is worth stressing
that those are changes that must help us to realise
the bill’s key aims of reducing reoffending,
improving public safety and ensuring that our
criminal justice system builds safer daily lives for
all those who come into contact with it.
I move,
That the Parliament agrees to the general principles of
the Criminal Proceedings etc. (Reform) (Scotland) Bill.

15:07
Stewart Stevenson (Banff and Buchan)
(SNP): It is not for Parliament or MSPs to
micromanage the criminal justice system, but it is
for us to create the environment in which effective
management can operate, and to hold the
Government accountable for what happens in the
system. The Scottish National Party will support
the bill at 5 o’clock because we want to help
summary justice to do its business.
The widely welcomed and successful Bonomy
reforms of the solemn justice system have
delivered, by and large. The McInnes reforms, as
moderated by the Government’s views and refined
by the Justice 1 Committee and the Parliament at
the bill’s later stages, must deliver similarly
beneficial changes for court cases that are dealt
with via the summary justice system before a
sheriff or a justice of the peace, which are the
huge majority of court cases. I expect that we will
hear from MSPs who are former JPs—I am not
one—at later stages of the debate.
The bail system is the subject that more than
anything else in the bill is debated in the pubs,
clubs, streets and homes of Scotland, but it is the
system’s defects rather than its successes—or
rather its perceived defects and failures—that form
the subject of common debate. The successes are
rarely talked about and are not particularly easy to
find. However, individual failures or perceptions of
failures too often touch on the subject to which the
minister referred, which is that of public safety. I
welcome the minister’s indication that she will
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respond to the committee’s view that although
public interest encompasses public safety, “public
safety” is the phrase and the sentiment that we
have to bring to the forefront so that the people
outside the chamber understand that we are
taking things seriously.
Phil Gallie: The member has quite rightly
highlighted perceived deficiencies in the bail
system, but I can assure him that it has actual
deficiencies, too. Does he regret the fact that his
party
supported
the
Labour-Liberal
Administration’s hasty reform of the bail laws,
which was supposedly undertaken to ensure
compliance with the European convention on
human rights? Does he agree that the changes
that have now been proposed demonstrate that
there was no need for such reform?
Stewart Stevenson: I think that the member will
know that among SNP members and, I suspect,
members of all parties, apart from that to which Mr
Gallie and his colleagues belong, there is firm
support for the principle of human rights. For
everyone who may be subject to the bail system,
there must be a rule that allows them to
demonstrate before the court and the sheriff that
there is a case for bail. The bill will draw much
tighter the mesh of the net through which serious
criminals or those people who have been accused
of serious offences might escape temporary
incarceration in advance of their trial. I am sure
that that measure will receive a broad welcome;
we certainly welcome it.
It is worth returning to the subject of public
interest versus public safety. In the 1700s, John
Locke said:
“They who would advance in knowledge … should not
take words for real entities.”

Although we agonise about the words that appear
in legislation, outside the Parliament public safety
is what people are thinking about.
We welcome subsection (3) of proposed new
section 23D of the Criminal Procedure (Scotland)
Act 1995, which clarifies that when the accused
has a previous conviction for drug trafficking bail
will be granted only in exceptional circumstances.
There might be further debate to be had about that
because there will be circumstances in which
although someone has no previous conviction,
orders have been imposed on them that might
lead us to conclude that it would be appropriate
not to grant bail and to keep them locked up.
The key aspect of the bail proposals that will
engage the general public relates to the
perception—which is too often the reality—that too
many people at the lower tariff end of offences
flout bail and fail to adhere to the conditions that
the court imposed when it granted bail. When the
committee went to Glasgow sheriff court, we found
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out about a number of people who had committed
a long list of bail breaches. In cases in which
someone has a track record of bail breaches, bail
should not be granted.
The bill will do something to help people who
have genuine difficulties understanding what they
have been told. We hope that it will ensure that
accused persons receive greater explanation and
are given a written record of their bail conditions
and of when they must appear in court. We
support the proposed increases in the penalty for
breaching bail from three months to 12 months in
summary cases and from two years to five years
in solemn cases. We are in favour of the increased
emphasis on ensuring that people who are bailed
have a better understanding of the conditions to
which they are subject.
The speaking-time clock has just jumped
forward by five minutes, but I am sure that the
Presiding Officer will ensure that I am on time. We
welcome the greater use of liberation on
undertaking, although the effect that it will have on
police resourcing is not clear. We will monitor that
as the bill progresses. More details need to be
provided to allow us to understand what will
happen.
We welcome the idea that more will be done on
intermediate diets, although we do not know
exactly how that will work, and we must consider
whether consequential reforms of legal aid will be
necessary.
Finally, I come to fiscal fines and fiscal
compensation orders and the presumption of
acceptance. Fiscal fines have a role to play. They
are already used, but the bill will extend their use
and increase the fine limit. That is probably a good
idea because it will mean that many cases can be
taken out of court. The minister mentioned that a
person who was offered a fiscal fine would have
the option of going to court—yes, but no: given the
presumption of acceptance, if someone does not
go back to the fiscal and say, “I reject your offer,”
they will not have the opportunity to go to court to
clear the issue. Further thinking will have to be
done on the matter.
I remain somewhat concerned about fiscal
compensation orders. Although I do not come
home drunk on a Saturday night and kick in a
window, rich gits like me could afford to pay the
fiscal compensation order, whereas someone who
is financially less well set up could not.
In their contributions, my colleagues will develop
our position on other aspects of the bill. The SNP
will support the motion at decision time, but—and
this is critical to our position—we will also seek to
improve it at stage 2.
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15:15
Margaret Mitchell (Central Scotland) (Con):
The aim of the bill is to improve the operation of
the summary courts that deal with all non-jury
criminal prosecutions in Scotland. That constitutes
a staggering 130,000 cases a year or 96 per cent
of all criminal prosecutions. The bill is wide
ranging
and
contains
many
of
the
recommendations of the summary justice review
committee, which was chaired by Sheriff Principal
John McInnes.
Although
Scottish
Conservatives
warmly
welcome the general principles of the bill, we have
concerns and reservations about certain
provisions; in particular, we are concerned about
the distinct lack of detail and guidance on the way
in which some provisions will operate. Given that it
is simply not possible for me to cover everything in
the time that I have been allocated, I will
concentrate on the most important areas.
The bill re-emphasises and re-establishes
respect for the law and allows for tougher and
more consistent handling of bail breaches and
failures to appear. Clearly, given that she referred
to it in her opening speech, the minister is aware
of the recommendation by the Association of Chief
Police Officers in Scotland that public safety
should be included as a ground for determining
whether bail is granted. I hope that the minister’s
confirmation that specific reference will be made to
public safety represents a reversal of her previous
rejection of the recommendation.
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The provision seeks to rectify the problems that
were created by the direct incorporation of the
ECHR into Scots law.
Further clarification is required from the minister
on what constitutes “exceptional circumstances”
and on the Law Society of Scotland’s evidence on
proposed new section 23C of the 1995 act. Given
that the new section sets out the standard criteria
for bail—including the requirement to have regard
to whether the offence is of a serious nature and
whether the accused has an analogous previous
conviction—the Law Society queried whether it is
necessary
to
include
the
exceptional
circumstances provision in the bill.
The strengthening of the provision to make clear
the reasons for granting or refusing bail should
lead to greater transparency and clarity in the
process. However, it is important to realise that it
is often the case that people who are the subject
of bail conditions lead chaotic lives. I hope that the
minister will take on board Victim Support
Scotland’s evidence on the need to ensure that
information is communicated more effectively to
the person who is given bail. I hope that she also
accepts that the detail of bail conditions and
consequences of any breaches cannot be
communicated within the formal judicial process
alone. I particularly hope that she will look
favourably on the committee’s suggestion that
bailed individuals be given a paper containing that
information, together with the dates on which they
are required to appear in court again.

Cathy Jamieson: I want to ensure absolute
clarity on the matter. Previously, our view was that
the public interest ground covered public safety
considerations. However, I make it clear that the
Executive will lodge an amendment to ensure that
there is no doubt on the matter. I hope that that
gives the member the reassurance that she seeks.

Furthermore, I hope that the minister will
consider a requirement to provide and resource
measures to deal with the root cause of certain
individuals’ failure to appear at court, which is
often related to drug and alcohol addiction
problems.

Margaret Mitchell: That is very welcome. It will
make bail regulations more easily understood.

“improve the speed with which cases can be processed”.

Currently, there is some ambiguity about the
court’s ability to refuse bail applications that are
not opposed by the Crown. I welcome the
clarification that is contained in proposed new
section 23B of the Criminal Procedure (Scotland)
Act 1995, which makes it explicit that the stance of
the prosecutor towards granting bail is not a
restriction on the court’s ability to grant or refuse
bail. The provision that is contained in proposed
new section 23D of the 1995 act will ensure that
bail will be granted
“only if there are exceptional circumstances”

for persons accused of
“a violent or sexual offence”

or “a drug trafficking offence”.

The proceedings provisions in part 2 aim to
That being the case, it is disappointing that there
appears to have been no attempt to introduce
specific measures to ensure
“greater and more proactive judicial management of
intermediate diets”

and encourage the
intermediate diets.

more

effective

use

of

I appreciate that the volume and diversity of the
offences that are prosecuted under summary
justice means that it is not possible to introduce
the same provisions that have, by all accounts,
helped to speed up proceedings in the High Court.
The Deputy Presiding Officer
Godman): You have one minute left.

(Trish

Margaret Mitchell: Nonetheless, there requires
to be greater dialogue between procurators fiscal
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and defence agents to sort out issues before the
court sits. That might be done by adopting Sheriff
Principal McInnes’s suggestion that fiscals should
make themselves available to defence agents for
that purpose the day before.
The specific requirement for the early disclosure
of evidence is welcome, and the deputy Crown
Agent’s announcement that he intends to disclose
a summary of prosecution evidence with the
complaint is particularly welcome. It is clearly
desirable for the accused to have an indication of
the strength of the case at the earliest possible
stage in order to encourage an early plea. Current
legal aid rules appear to militate against that, as
they offer a premium for maintaining a not guilty
plea until the last possible moment. It would be
sensible for the Executive to consider reforms to
the legal aid system to take that into account in the
context of the bill.
It is of course not possible to go over everything
in the bill but, with your indulgence, Presiding
Officer—
The Deputy Presiding Officer: I am afraid that
you have to wind up now.
Margaret Mitchell: There are a couple of areas
that I wanted to mention. I will do so very briefly,
then. We need more information on how the
liberation on undertaking provisions will work in
practice. On trial in the absence—
The Deputy Presiding Officer: No—I am afraid
that you must wind up.
Margaret Mitchell: You did allow quite a lot of
latitude to—
The Deputy Presiding Officer: I am telling you
that you have to wind up.
Margaret Mitchell: I am sorry that there is no
time for me to say anything more, but I warmly
welcome the general principles of the bill and I
look forward to the discussions at stage 2 on the
points that have been raised.
15:23
Mike Pringle (Edinburgh South) (LD): The bill
represents a continuation of the extremely good
work that the Scottish Executive has been doing to
improve the legal system and how it operates. The
Family Law (Scotland) Act 2006, the Vulnerable
Witnesses (Scotland) Act 2004 and the Criminal
Procedure (Amendment) (Scotland) Act 2004,
which received royal assent on 4 June of that
year, are all acts that have made a huge
improvement to the running of the justice system.
In particular, the last of those has considerably
improved efficiency in the High Court.
I believe that the Criminal Proceedings etc
(Reform) (Scotland) Bill will make similar
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improvements in the sheriff and district courts—
now to be renamed justice of the peace courts—to
those that were made under the previous
legislation for the High Court. As has been said,
96 per cent of criminal prosecutions—130,000
cases—proceed under summary justice. The bill
will therefore have huge consequences for most
crime that is carried out in Scotland.
A thread running through the bill that I much
approve of is the willingness to show the general
public and victims that they have to be treated in a
fair way and that they must be able to see that
justice is being done by the courts. Much is being
done to protect witnesses in the High Court and in
some sheriff courts by keeping them apart from
the accused, but that must apply right across the
court system.
The Justice 1 Committee very much welcomed
the work done by Victim Support Scotland and the
victim information and advice services but, in the
lower courts, there can be a lack of segregation of
witnesses and accused, so we urge the Executive
to consider more radical proposals so that the
same protection is offered in the proposed new JP
courts. Other areas in which it is intended to
improve perception are in the reform of the bail
system, the speeding-up of the judicial process
and trial in the absence of the accused, to which I
will return in a few moments.
During the committee’s scrutiny of the bill, we
made a number of visits to various courts. We
attended a bail court at Linlithgow sheriff court. At
the end of each bail hearing, as the accused left
the court he or she—mostly he, I have to say—
was given a note detailing when he or she next
had to attend and any bail conditions. That is an
easy and simple idea, but it is has not been
adopted universally. One of the problems of bail is
getting the accused to take it seriously and return
to court when cited. Linlithgow has tried in the way
that I have described to address what I think is a
serious problem.
We can all agree that the current bail system in
Scotland is not operating effectively in terms of
crime reduction for those who are granted bail, or
in terms of sentencing policy. Under section 2(2),
the court will have the responsibility of explaining
the implications of being granted bail, the bail
conditions and the consequences of a breach of
such conditions.
I welcome the proposed increase in penalties for
bail offences and in particular the proposal that
such penalties will run consecutively. I have never
seen the sense in sentencing people and then
saying that the terms will run concurrently.
However, I welcome the call in the committee’s
stage 1 report for the Executive to
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“take a more radical approach and invest resources into
addressing the root causes why individuals do not attend
court hearings”.

I suggest to the minister that we should adopt the
idea from Linlithgow and give the accused dates of
when to return to court.
I come to part 2. The idea of liberating an
accused on an undertaking that they will attend on
a fixed date is fraught with difficulties. The aim is
admirable, but how will it work? The Lord
Advocate will give guidance, but only after the bill
is passed. How will ACPOS or the Crown Office
and Procurator Fiscal Service make it work? A lot
of work in that area needs to be done during stage
2.
The provisions on trial in the absence of the
accused led to considerable discussion in the
committee. I think that we all accept that it will
happen rarely. I realise that the legal fraternity is
not in favour of it, but I cite the example of a case
in which I was involved some years ago, in which
there were three accused. On the first citing at
court, two of the accused turned up; on the second
citing, one of the accused who had attended the
previous hearing, plus the one who was missing
the first time, attended; and on the third occasion,
the one who had attended on the first occasion
failed to turn up. There were three citings and
three occasions on which witnesses had to attend
court. It was a complete nonsense. The whole
process was frustrated all because one of the
accused was not present for the hearing. The
accused were just working the system.
We understand that 15 per cent of cases in
English magistrates courts proceed in the absence
of the accused. However, all our evidence showed
that that is rare in Scotland. We would be
interested to know why there is such a difference.
In cases such as the one that I outlined, where the
accused is working the system, we need to send
out a stronger message.
On part 3, which deals with penalties, I have
time only to mention the proposed introduction of
fines enforcement officers, which I believe is one
of the most important provisions. It will help the
Executive to achieve the aim of keeping fine
defaulters out of prison, which is particularly good
news for Cornton Vale. As the minister has said, it
will also keep those who just do not want to pay
out of prison.
I turn to the proposal to replace district courts
with justice of the peace courts. As a former JP, I
am delighted that the Executive is retaining lay
justice, but I acknowledge that some changes are
definitely needed. In some of our smaller and less
busy district courts it is hard for existing JPs to
gain good experience. In view of that, I believe
that only the JPs who are currently sitting should
be offered the new five-year contract. The non-
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court JPs could train to become court justices if
they wanted to. We do not have enough training
and we need to do more to address the fact that it
is extremely patchy throughout Scotland.
With the increase in non-court disposals, we
might also see a reduction in the business before
JPs. I believe that properly trained justices could
take on much of the more minor work that is
carried out in the sheriff court, which means that
JPs could have an enhanced role. There is a
perception that JP courts would be less important,
but I do not believe that that is the case.
The bill contains a number of exciting new
proposals that take our judicial system forward
and, with the reservations that I have set out, I
generally welcome it. However, as Stewart
Stevenson said, there is much work to be done at
stage 2. I support the general principles of the bill.
15:29
Pauline McNeill (Glasgow Kelvin) (Lab): The
bill proposes reform of the summary justice
system, which is the part of the justice system that
the vast majority of people who become involved
in the system go through. Unlike the Bonomy High
Court reforms, which we debated in the
Parliament—it does not seem long ago that we did
so—the bill does not have the same obvious big
bang approach because the reforms need to fit
together in a more detailed way.
The focus of the Justice 1 Committee’s report
was on trying to identify the various aspects of
reform and how they will fit together to result in
speed and efficiency that will make a difference. If
I could choose one theme on behalf of the
committee on which we would push the Executive,
it would be reform that speeds up the system and
results in reductions in delays—the system is
called the summary justice system for a reason.
The committee has many concerns, which we
elaborated on in our report, about the bill’s lack of
detail. I welcome the detailed response to those
concerns that we received from the Executive. It
has taken time to go through the issues, and I
appreciate the work that has been done to
address our concerns. However, it would not be
good enough for the committee to take things on
trust. We do not want the bill to be an enabling bill
that enables the police or the Crown to take
powers without first knowing how they will use
them.
Phil Gallie is not in the chamber at the moment,
but he asked the minister whether she would give
a specific assurance on something that she cannot
give an assurance on. None of us should ever get
into that business. We want to create the right
framework, and the bail provisions—which we
considered for a considerable time—will provide


789

27675

14 SEPTEMBER 2006

the appropriate framework. There is still a
presumption in favour of bail, except when a
sheriff can use their discretion to refuse it.
Crucially, to answer to Phil Gallie’s question,
proposed new section 23D of the Criminal
Procedure (Scotland) Act 1995, which will be
inserted by section 1 of the bill, will change that
presumption, because in cases involving serious
violent and sexual offences and drug trafficking
offences, bail will be granted only in exceptional
circumstances, and previous convictions for
offences that are analogous to those offences
must be taken into account. The committee wants
to be sure that if those are the main provisions that
sheriffs are expected to use, they are clear. When
the Crown does not oppose bail and the court can
consider it, the committee wants to ensure that the
court makes an informed decision. In that context,
I want to mention the letter that was received from
the Sheriffs Association, which I have passed on
to the Executive. I am pleased that the sheriffs
have engaged in the process, if belatedly. A
response from the Executive to that letter would
be helpful.
The committee wants the Executive to discuss
further the reasons why people fail to appear for
their court trial and to consider the underlying
reasons for their not appearing. Doing so might go
a long way towards finding out why more people
do not comply with bail.
The Executive has said a lot about what the
committee said about witnesses, which I welcome.
Our message is that more attention must be given
to witnesses in the process. Obviously, victims
have a central role, but witnesses are so crucial to
backing up victims that we must continue to
consider how we can make the system better for
them.
The committee has expressed concern about
how the liberation on undertaking proposals will fit
together. We support the police having the powers
that they already have, but they could attach
conditions. We want to know the type of cases to
which the new provisions will apply. We did not
receive much of a response when we asked the
police about the matter, and we received no
response from the Crown. We also want to
consider the timescales that are involved.
Although I have read the Executive’s response
and have seen the table that we were sent that
detailed how the liberation on undertaking
provisions would work, I have a wee concern
because it looks to me as though it will take three
months to get a person who has given an
undertaking to court. We had understood that the
point of the exercise was to allow a person to give
an undertaking so that they would be returned
speedily to court.
We know that disclosure of evidence is the
key—we have heard that many times. In fact,
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Sheriff McInnes even went as far as to say that a
summary of the evidence should be available with
the summary complaint. We can see the obvious
resource difficulties in such an approach, but the
message is clear. We want assurances that the
Executive understands that disclosure is already a
huge responsibility for the Crown and that the bill
will mean that it will have further responsibility for
disclosure. We also want assurances that training
and resources will be available.
This bill contains a lot of important detail and it is
a shame that there is no time to go into it all—for
example, the alternatives to prosecution and
opting out of, or into, the process. There are
differences of opinion on those issues and they
require further discussion. If a person receives a
notice from the fiscal but does not respond to it,
they will be deemed to have accepted it. I think
that more discussion is required on that.
The committee is worried that, if a person
accepts a fiscal fine, that fact would be presented
to a court if, within two years, the person were to
break the law or otherwise find themselves up on
a summary complaint. We have serious concerns
about that fundamental change.
Mike Pringle talked about JP courts, which are
fundamental to the bill’s effectiveness. It is
important that we build on the public’s
assumptions in relation to district courts. The
public must be confident in the system. If we move
crime down—I should say “along” rather than
“down”—to the district or JP court, the public has
to understand that they will get the same type of
justice and the same efficiency. Parliament must
monitor any increase in the sentencing powers of
those courts so that we are sure that we have
done the right thing.
In my final seconds I will mention Glasgow. We
cannot wait until 2014 for investment in Glasgow
sheriff court. However, I welcome the general
principles of the bill.
15:36
Christine Grahame (South of Scotland)
(SNP): Former solicitors are popping out of the
woodwork in vast numbers on this side of the
chamber, for which I apologise.
It is trite to say that reform of any criminal justice
system requires the treading of a difficult path in
order to get the right balance between the
accused—and we must remember that people on
bail or on remand have not been convicted—and
the victim, who is often also the prime witness.
There is a balance between justice itself and the
protection of the public. It is not an easy path, and
that is recognised in the very worthy report by the
Justice 1 Committee.
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I want to pick up on some particular issues as I
try to deal with all the checks and balances. I think
that Margaret Mitchell has mentioned the bail
provision issues that are covered in paragraph 50
of the committee’s report. It is important that
parties who get out on bail are given clear details
of what that means, when they will have to come
back and whether there will be a follow-up.
Unfortunately, many people who appear before
the courts at this level—like their victims and the
witnesses—come from the same areas of social
deprivation. They may lead chaotic lives—as the
report acknowledges—because of alcohol abuse,
drug abuse or just their general lifestyle. I am not
excusing breach of bail in any instance, but we
have to acknowledge the reality of people’s lives.
The liberation on undertaking provisions have
been mentioned. I have concerns about those
provisions, and I know that the committee does,
too. ACPOS’s attitude is important, and I feel that
senior officers are required to make decisions
about this area. To ask a police officer to decide
whether someone can be liberated on
undertaking will place quite a burden on that police
officer. What will happen to a junior police officer if
things go wrong? The committee is to be
commended for acknowledging that, although
liberation on undertaking is a good idea in
principle, the police are “in the dark”—I think that
those were the exact words—as to how the
provisions will work.
I understand that regulations will come into force
after the bill has been enacted. Parliament has
often picked up on the fact that regulations
resulting from an enabling act have not been
before the relevant committee when it had to take
a position on the general principles of a bill.
I also have concerns about the provisions on
proceedings in the absence of the accused. I
heard what Mike Pringle said about people using
the system, and I have seen that happen.
However, I do not think that we should cast away
the right to a fair hearing for someone who
remains innocent until proven guilty beyond
reasonable doubt. That person remains an
accused. We have to be terribly careful in our use
of language. Sometimes in this chamber,
members have spoken about people who are
simply the accused as if they have already been
tried and convicted.
The kind of people with chaotic lives who might
not turn up to a trial diet or an intermediate diet are
the very people who might need a solicitor—no
wonder the legal profession is concerned about
these issues—to give them legal advice and to
make representations on their behalf because they
are not articulate enough to do that for
themselves. There may be something on the
summary charge that is brought that the Crown
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cannot establish, that is inaccurate and that needs
to be corrected. Plea bargaining is sometimes
seen as a dirty term, but it can be important to
clarify exactly what the accused is being charged
with. I have huge problems with the issue, which is
not exactly resolved in the bill. The issue—in
principle and in process—has been raised by JPs
and people in the legal profession, including
advocates.
Pauline McNeill: There is not much of a
difference of opinion between us, although there
may be when it comes to the conclusion. I have a
similar case to that which was mentioned by Mike
Pringle, in which three accused, who I believe had
chaotic lifestyles and did not deliberately fail to
appear, had their case eventually abandoned by
the Crown. What do we do about such situations?
Christine Grahame: I come with no simple
solutions—it is a complex area. However, we
should interfere with the principles of justice
because of certain cases only with great care.
Once we begin to erode the principles of the right
to a fair hearing, the right to be represented and
the presumption of innocence—that someone is
not guilty until proven to be so beyond reasonable
doubt—we are creating a frayed edge that will
continue to fray and eat into the principles of
justice. There will be cases that require to be
abandoned, but that may have to be the case in
the interests of the greater issue of wider justice.
On alternatives to prosecution, Scottish
Women’s Aid raised the legitimate concern that
those should not apply to serious offences, and
the minister has taken that on board. However,
there are issues to do with people in deprived
areas or who live in poverty, particularly that of the
discounting of fines. It was brought to our attention
by some of the senior legal profession that a fine
to be paid by someone who is on benefits cannot
be discounted, which means that we will be
offering a discount to people who have the money
anyway. The minister must address that issue.
Finally, there is the issue of an investigation into
why people breach bail. We are all saying that,
anecdotally, that seems to be due to people’s
chaotic lives. What is behind it? We must ask why
people cannot pay their fines, so that we do justice
not just to the well-off but to people who are poor.
15:42
Mr David Davidson (North East Scotland)
(Con): As has been said by others, the bill is
about public confidence in aspects of our
summary justice system. At best, that confidence
is wobbly. The Parliament has a duty to ensure
that it balances the rights of the accused with the
rights of communities and—as all of us hear in our
surgeries—the rights of the victim. The press have
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probably got something to do with the situation,
due to the way in which issues are reported.
Mike Pringle talked about people working the
system. I am not involved in the court system, but I
am told that people can drag cases out, which
adds to the delays. People come to our surgeries
complaining about justice not being seen to be
done. They do not want delays; they want the
fairness of a hearing. They do not want guilt to be
presumed; they just want to have the case dealt
with. If they are witnesses, they can often be quite
terrified. It is vital that there is clear understanding
throughout society of how the legislation will work,
particularly in the light of the fact that bail offences
rose from 701 in 1997 to 7,086 in 2004. That is
why others have called for absolute clarity and
consistency. It cannot be repeated too often that
there must be real clarity in any legislation that is
put before the chamber.
Like others, I dislike enabling legislation, which
leaves ministers and their officials to tidy things up
after the event, with no real parliamentary scrutiny.
On behalf of the Justice 1 Committee, I repeat the
comment that I made last week about there being
a need for time to consider ministerial responses
to committee reports. I am sure that there are
issues in the minister’s response that the
members of the committee will want to consider as
a committee and not just as individual members.
We cannot cover everything in the debate; there
are many areas that require clarity, and every
member will pick up different points. Others have
made the point that, in exceptional circumstances,
bail may not be given. That should be clearly
stated in the bill. The minister said that the
Executive will introduce an amendment, which
shows that it has accepted the fact that the bill is
already not clear enough. It is important that we
have that clarity so that those who look at the
Parliament will see us doing our jobs properly.
As members have said, we must ensure that we
get across the message about public safety. We
must also dispel any possible perception that
fixed-penalty offers and disposals are simply a
way of achieving targets to cut court workload or
delays. Several issues have been raised about
that and I am sure that others will be mentioned.
For example, one issue is that the acceptance of a
fixed-penalty offer will not be perceived as a
conviction. That is not a just situation. I hope that
when the deputy minister winds up the debate, he
will discuss some of the issues that have been
raised on that. Procurators fiscal will adopt a
quasi-judicial role, which raises questions about
how that role is to be managed. The
Conservatives have concerns about existing law
and compatibility with the ECHR, which must be
adhered to.
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On the rights of the accused, I welcome the fact
that judges will have to detail the reasons behind
bail decisions, because, as others have said, that
will provide us with case law that will lead to
transparency. For the bail system to work, it is vital
that those who are subject to bail orders have an
absolutely clear explanation in their language of
what is expected of them. Members of their
families may well need to have that explained to
them, too. As members have mentioned, it will be
hard to ensure that that happens with people who
have drug or alcohol addictions or mental health
problems. All those matters must be catered for in
the system, but we have no clarity about how that
will be done. There must also be clear
understanding of the rules on the opt-out and
compensation offers.
I am pleased to hear about enforcement officers,
but we need more details on how they will work. I
am also pleased that the bill takes into account the
importance of witness protection. However, as
members have said, that must be spelt out clearly,
because there is growing evidence of people’s
unwillingness to give evidence as a result of a fear
for their personal safety. I seek comments on that
from the minister.
I am concerned that we should have a fair trial
system. I believe passionately that accused
people have a right to legal support, defence,
counsel or whatever is required to ensure that they
at least come to terms with the offence with which
they are charged. People have a right to a fair
defence. In my opinion, several pilot schemes will
need to be set up to test measures in the bill, prior
to their phased roll-out. We must have clarity
about how and when those trials will be reviewed.
On JP courts, I would like more clarity from the
Executive on the selection and training of JPs and
the support that will be provided for them. We
cannot just reinvent a system overnight. Adequate
support is needed, which requires resources and
skilled people to do the training. We must ensure
that we have suitable premises in appropriate
places. We must also consider flexibility in the
workload, so that JPs can move between
sheriffdoms rather than have to stick in one place.
The McInnes report stated that the changes had
to be fair, effective and efficient. It is for the
Parliament to judge whether the Executive has got
the balance correct.
15:48
Mrs Mary Mulligan (Linlithgow) (Lab): I am
pleased to express my support for the principles of
the Criminal Proceedings etc (Reform) (Scotland)
Bill, because it is time that we brought summary
justice back to its roots and made it quicker and
more effective. Although I support the principles of
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the bill, I will highlight some proposals that I feel
need to be developed further.
Under changes to proceedings, the bill intends
to extend the practice of undertakings. The Justice
1 Committee supports that approach, but has
raised concerns about its practical introduction,
particularly given that ACPOS seemed less than
enthusiastic about it. However, I have an
advantage over at least some of my Justice 1
Committee colleagues, in that I have visited the
pilot project in West Lothian, which covers my
constituency of Linlithgow, to see undertakings in
practice. I am not sure whether my colleague
Stewart Stevenson has visited the Grampian pilot.
I learned that the scheme did not just happen.
The people who are involved spent three to four
months examining the reasons why cases take
many months before they get to court. Now,
through undertakings, accused people are given
various pieces of information, including a form
telling them the time, place and date of court
appearance. They are told to bring proof of
earnings or benefits and their driving licence when
they come to court. They are given a list of the
charges, and the date and time of the court
hearing are set in the knowledge of the factors that
might affect the hearing, such as holidays, hospital
appointments and so on. That might seem logical,
but it did not happen in the past.
The accused are also asked about their solicitor,
to whom the undertakings form can be faxed, and
there is provision for the accused to meet their
solicitor on the morning of their court appearance.
Finally, on the day of the undertakings court, a roll
call is taken and a warrant issued for anyone who
is not present. The police then go to the person’s
home address and, if possible, bring them to court.
All those measures have resulted in cases
coming to the undertakings court in three to four
weeks, which is how summary justice should work.
I have no doubt that the system requires the
police, procurator fiscal and court administration to
work closely. The people whom I spoke to were
clear that an understanding of one another’s
needs was essential to progress a case, and I saw
that happening.

27682

the ECHR. However, I still have some concerns
that raising the limit of fiscal fines to £500 will
increase the range of offences to be covered by
the disposal. I would therefore like some more
detail about what offences the Scottish Executive
expects fiscal fines to cover. I recognise that, in its
response to the committee’s report, it says that
every effort will be made to ensure that people
understand the opt-out, including lengthening the
period for recall. I welcome such assurances.
The integration of district courts into the Scottish
Court Service and renaming them JP courts are
positive moves. There are people who question
the need for JP courts and think that they should
be abandoned. I hope that what I see as a positive
move can be built on and that the introduction of
measures such as the extension of fiscal fines will
not result in the death of JP courts by the back
door due to a lack of business. I hope that the
minister can reassure not just me but the
numerous people throughout Scotland who give
up their time to serve as JPs that they are safe for
the foreseeable future—I appreciate that ministers
cannot give time-unlimited commitments.
The introduction of a more prescribed training
programme—both introductory and through ongoing appraisals—is a positive move that will help
people to have confidence in the JP courts. Again,
I appreciate the Executive’s response to the
committee’s concern that some JPs who have not
had consistent recent experience on the bench
could be included in the new list of eligible JPs. I
look forward to seeing how the Executive will deal
with that concern at stage 2.
As I have said, I support the intentions behind
the bill. I believe that it will modernise and improve
the summary justice system. It will ensure that
people can have more confidence in the summary
justice system and, as others have said today, that
they will see that community and public safety is
being given the priority that it deserves. I hope that
members will follow the Justice 1 Committee’s
example by supporting the general principles of
the bill while recognising that there is more to be
done at stage 2.

There are challenges. The establishment of a
case progression unit is crucial to driving the
process. The scheme that I saw is a pilot, so there
needs to be a clear plan to mainstream
undertakings. Undertakings are not an alternative
to custody; they are intended to speed up the
process.

15:55
Donald Gorrie (Central Scotland) (LD): I do
not think that any member has so far used the two
obvious clichés, so I will take pleasure in using
them now. This is a question of justice being seen
to be done as well as justice being done, and the
fact is that justice delayed is justice not delivered.

Another concern that I have relates to the
suggested changes to fiscal fines. In answer to my
question in the chamber last week, the First
Minister reassured me that the provisions on
opting out rather than opting in are compatible with

Speaking as a complete amateur on the subject,
I believe that we are trying to address the public
perception that justice is often not done.
Sometimes they get bad information, but there is a
widespread perception that justice is not done
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properly or quickly enough. The bill is welcome,
because it aims to tackle those points of justice
being seen to be done and being done more
quickly.

dealing with it, so that we will think that it is even
better at stage 3. I welcome the bill as a step in
the right direction.

Some points have been drawn to my attention
and must have been drawn to other members’
attention, too. One issue that particularly annoys
people is plea bargaining, when procurators fiscal
make a deal with people who, if they say
something, can get away with a minor penalty.
When serious road traffic accidents have
occurred, for example, people feel strongly about
the fact that a crime may be downgraded to
secure a quick run-through of a case. Often, the
accused does not even have to appear in court. I
understand why people make such arrangements
if they are heavily pressed to get through business
in their court, but the situation must be examined
carefully. The inspector of prosecution as
proposed in the bill is a good idea. I hope that the
inspector will examine carefully whether such
bargaining is used improperly.

15:59
Patrick Harvie (Glasgow) (Green): After
Donald Gorrie’s speech, members will hear the
second speech in a row from a self-confessed
amateur. I am a member of a small group in the
Parliament that does not have a representative on
every committee, so I often find myself coming
completely fresh to a bill at the stage 1 debate. I
have no doubt that every committee aims to make
its reports useful to members who are in my
position, to allow them to get to grips with a bill
straight away. The stage 1 report on the Criminal
Proceedings etc (Reform) (Scotland) Bill achieves
that objective better than most, so I thank the
Justice 1 Committee’s members and clerks for
their work.

Many people think that their wicked neighbours
get away without paying their fines. One paper
that accompanies the bill states that 80 per cent of
fines are paid in due course, but that still means
that one in five fines is not paid and that the courts
are still pursuing them. Ensuring that fines are
paid is important, and the bill contains proposals
on that.
Moving away from fines to other forms of penalty
is a good idea. I welcome the bill’s work orders. I
understand that under them people will, in effect,
do community service for between 10 and 50
hours rather than pay money. Work orders look as
if they are to be used mostly with accused people
who do not have much money, but it would be
salutary for some highly paid insurance official
who twisted something, for example, to be seen
weeding in Princes Street gardens or wherever—
that would be justice being seen to be done. That
might be a slightly unchristian attitude—I often
display that—but more clearly seeing people
paying their debt to society would be welcome.
The accompanying documents say that the
Executive will consult communities on the work
that should be done and that it will try measures
before rolling them out.
Those initiatives will be welcome and will help to
restore people’s confidence in the justice system.
The way in which events are reported means that
people read only about hiccups, for example when
somebody who is on bail commits an offence.
People read all about the justice system’s
downside but not about its ordinary routine
successes when it works quite well. We must work
hard at improving the public perception of the
justice system.
The bill has many good points and I look forward
to it being improved by my colleagues who are
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One issue that the report deals with early in
relation to bail provisions is the question of why
legislation should be introduced if no substantial
changes are to be made. Although I accept the
value of the flexibility that exists at the moment, I
agree with the Executive’s objective of making the
law more widely understood. Writing it down
seems like a good first step. However, unusually, I
find myself siding with the Executive’s original
position on the issue of public interest versus
public safety. Both terms are of value and seem
on the surface to say what they mean, but in fact
both are subject to wide interpretation. We must,
of course, aim to protect public safety, but it would
be a mistake for us to follow a line of reasoning
that leads to the conclusion that we can protect
public safety only by refusing bail. Where other
ways of protecting public safety exist, it is in the
public interest to grant bail, and it should be
considered.
I look forward to seeing the detail of the
Executive’s proposed stage 2 amendment, which
it stated in its response to the committee’s report it
intends to lodge
“to include a direct reference to ‘public safety’ in those
provisions in a manner that does not prejudice the overall
framework”.

I worry that that will introduce more complexity into
the legislation, which might undermine the
objective of increasing widespread public
understanding of the law.
I agree with the Executive on the issue of
previous convictions for serious offences. A
previous conviction may well be an indication of a
risk of reoffending, but not in all cases. For
example, if someone was convicted of an offence
a number of years previously or the offence was
committed in different circumstances, taking the
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Executive’s route would seem to undermine the
discretion of the court. Granting bail only in
exceptional circumstances is too much. However, I
agree that there is a need for greater explanation
of the reasons for and implications of bail
decisions. The decision to provide that is to be
welcomed.
I turn to increased sentences for bail offences.
The increases are significant, and if the Executive
wants to make the case for them it must do so on
the basis that it genuinely believes that they will
make bail offences less common. If they do not,
they will lead only to an increased prison
population. If we can reduce the number of bail
offences, that is all well and good, but if we
attempt to do so by increasing sentences and that
attempt fails, we may be stuck with the policy. It
would be very difficult politically to reverse that
policy change if it failed on those grounds. The
committee is right to examine the wider reasons
for people’s failure to attend court hearings and to
mention issues such as addiction and
homelessness. I am glad that the Executive
addresses those issues in such detail in its
response to the committee’s report. However, the
criminal justice system as a whole still fails to give
offenders who face such problems the best
chance of getting their lives together and stopping
reoffending. If we want a system that serves the
whole of society, the objective must be to change
that.
I turn to part 2. The committee expressed
significant concerns in a number of areas. Not
least, it mentioned the difficulty that it experienced
in giving a view when the context of provisions
was not known because the Executive had not
shared its non-legislative plans ahead of the
committee’s consideration of the bill. The
Executive is right to say that the quicker the
criminal justice system deals with cases, the more
effective the intervention may be. However, here
in Parliament the reverse is often true. We should
take the time that is necessary for careful and fully
informed consideration.
I am pleased that in her opening speech the
minister endorsed the principle of lay justice as
part of the system. No doubt there will be on-going
debates about precisely what role it should play.
On that issue and the issue of alternatives to
prosecution, I hope that the Executive’s emphasis
will be on relevant work in communities that is
designed to change behaviour, not merely to send
a signal or to have a stream of offenders take part
in meaningless activity.
Taken
together,
meaningful,
restorative,
practical and reparative work by offenders and the
use of lay justice, including scope for examining
the possibility of peer justice for young offenders,
could offer the prospect of much more radical
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reform. However, what we have is the bill that is
before us, and the Greens will vote for it this
evening, albeit with reservations, some of which
have been expressed by Christine Grahame.
16:05
Marlyn Glen (North East Scotland) (Lab): I am
pleased to speak in this debate on the bill. I will
start by reiterating what many speakers have said,
even if only implicitly.
The extent of the reform of the justice system
that the Executive proposes is truly remarkable. It
is to be congratulated on its proposals, which are
in addition to the recent changes to the High Court
system, which have already significantly improved
the workings of that system.
Now we are considering reforms to the lower
courts, where the vast majority of Scotland’s
criminal cases are heard, therefore it is important
that we get the measures right. The key goal is to
reduce reoffending while improving the court
system, so that it continues to ensure that there is
fairness, certainty and efficiency.
The bill is wide ranging so, like others, I will
concentrate on only a few issues today, some of
which might seem minor, but it is important that we
get the detail correct.
Greater transparency in court procedures will be
a welcome consequence of the statutory
framework for the consideration of bail, which I
believe is generally welcomed. Welcome, too, are
the proposed changes to cut down on nonappearance at court and the moves to ensure that
individuals accept that bail should be regarded
extremely seriously.
It is essential that we know for certain that each
and every person who attends court understands
what is going on and what is expected of them.
That goes for witnesses as well as the accused.
Should the victim, for example, be consulted on
bail issues? Should accused people who are
awaiting trial be treated differently from people
who have already been sentenced and are
awaiting sentencing?
In the Executive response to the stage 1 report,
we were told that consideration of the treatment of
witnesses and how to improve it continues.
However, I underline on-going concerns
expressed by organisations such as Scottish
Women’s Aid and the importance of being clear
about the difference between obstructive and
genuinely reluctant witnesses who need the
support of the system. There needs to be a
guarantee that powers to issue warrants for the
arrest of witnesses will be used sparingly and as a
last measure. Scottish Women’s Aid has a list of
questions on liberation on undertaking, which I
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urge the minister to examine carefully. However, I
acknowledge the detailed responses to some of
the points that have already been set out.
A few people might deliberately try to flout the
law even after being charged but, as other
members have commented, the criminal justice
system deals with many individuals who have
mental health problems, chaotic lifestyles or
learning disabilities. For example, statistics on
prisoners with literacy problems are well
rehearsed, and we need to take them into
consideration when we aim to improve the
efficiency of the courts. Such people are expected
to deal with the intricacies of our court system. It is
up to us to ensure that that is a realistic possibility
for them. Although I acknowledge how difficult it is,
it is essential that it is made the court’s
responsibility to explain the implications of being
granted bail. Contrary to the objections from the
Sheriffs Association that we received recently, that
could cut down on wasted court time.
Extending bail orders to include the next court
dates will make an appreciable difference, as
many members have agreed. Perhaps it is time to
get into modern habits of e-mailing and even
texting reminders about court appearances. That
can be done speedily by computers nowadays,
and it might be much more effective.
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I have talked only about some of the minor
adjustments that are included in the bill. In the
main, the bill is timely and welcome and will add to
the efficiency and fairness of the Scottish justice
system. I support the general principles of the bill.
16:12
Colin Fox (Lothians) (SSP): I welcome the
opportunity to speak in this important debate on
reform of the summary justice system in Scotland,
although time restricts me to just a couple of
points.
The bill aims to reform the summary justice
system and make it more efficient. As the stage 1
report says throughout, the bill attempts to do that
without compromising the important right of the
accused to a fair trial. As the minister and deputy
minister know, I have raised on previous
occasions my concerns about that balance and
how it is to be achieved. At lunch time, I read the
Official Report of the debate that we had on the
Criminal Procedure (Amendment) (Scotland) Bill in
2004. I felt then that the fundamental right of the
accused to a fair trial was being compromised,
under the guise of either improving the rights of
victims of crime or the need to achieve greater
efficiency in the criminal justice system. That is a
theme to which I return this afternoon.

I hope that the whole package of changes that is
being introduced will work, but it will need to be
monitored, as it will be difficult to work out which
changes to the system have made a significant
difference. There will also be a need to grasp the
opportunity to reduce the risk of people
reoffending while they are on bail by making full
use of projects to address underlying causes, such
as properly funded and managed bail supervision.
Such schemes have been successful and should
be made available throughout Scotland. Providing
support alongside legislative measures is
essential. The committee will need to have a good
overview of the proposed changes, to enable
proper consideration of them.

I accept—as I am sure do all members who are
taking part in the debate—that we must balance
the right of the accused to a fair trial with the
public interest and public safety, as well as the
smooth and efficient running of the criminal justice
system. However, as the committee has set out
repeatedly, that is easy to say, but the balance is
much more difficult to achieve in practice.

There is, of course, continuing concern about
the extension of fixed-penalty schemes and the
proposed opt-out system, which some members
have examined and which it is hoped we will be
able to address at stage 2. They need to be
considered carefully. Tayside police, for example,
is enthusiastic about using fixed penalties and
would like their use to be extended to more
offences. Nevertheless, due regard must be given
to balancing rights and responsibilities. We must
ensure that individuals are not, for example,
deemed to have accepted a fixed-penalty notice
when they were, in fact, unaware of the notice. It is
also essential that we ensure that the balance of
justice is not tipped in favour of those who are able
to pay and against those who are less well off.

The bill provides Parliament with a fresh
opportunity to reassess the law on bail and to take
a more holistic approach, considering the interests
of justice, the needs of the community at large and
the circumstances that the accused faces. I read
the evidence that was presented to the Justice 1
Committee, which clearly shows that the current
bail system is not operating effectively when
measured against its effect on crime reduction and
its application as part of sentencing policy as a
whole.

Time restricts me—I feel like a tail-end batsman
in the debate. I will concentrate on just two
aspects of the bill. The first is the balance that the
bill strikes on the question of bail reforms; the
second is the proposal for trials in the absence of
the accused.

The bill aims to make the decisions on who gets
bail and the terms of that bail much more
transparent. I am sure that that is welcomed by us
all. In particular, I welcome the proposal that
judges should provide us with reasons for their
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decisions to grant or deny bail. That should help to
ensure greater transparency and clarity in their
decision-making process. I accept that no two
cases are the same and that there may be good
reasons why one is treated differently from the
next, but the public should have a right to be told
why a different approach has been taken in each
instance. I also agree that, as other members
have rightly pointed out, the accused should
understand what is expected of them when a bail
order is granted, and what will happen if they fail
to abide by its terms.
However, I am sure that other members have
spotted the paradox. The law on breaches of bail
conditions is to be toughened up at a time when
the Executive is desperately trying to reduce the
prison population and the pressure on our prisons.
I am generous enough to acknowledge the
Executive’s efforts to deal with that, but certain
political decisions can be undermined by other
political decisions. Increasing the maximum
sentences for breaching bail orders from three to
12 months in summary cases and from two to five
years in solemn cases will inevitably lead to more
people being jailed when more than 7,000 people
in Scotland are already incarcerated every day.
Cathy Jamieson: Does the member agree that
if people can afford to pay their fines, they should
not take up spaces in our prisons at taxpayers’
expense?
Colin Fox: When I heard the minister make the
same remark earlier, I could not help but be struck
by the parallel with debates at the time of the poll
tax, when it was argued that the only people who
were not paying it were those who could afford to.
The argument is a complete red herring. I share
the concern of the minister—and, no doubt, of the
deputy minister—that we have to do a great deal
more to reduce the number of men and women
who are sent to jail because of their inability to pay
fines. I am sure that the three of us—and, indeed,
the whole chamber—can agree that it is crass
stupidity to spend perhaps £15,000 or £16,000 on
incarcerating someone who has not paid a £250
fine. The minister partly mentioned that issue, and
I will in due course welcome her initiatives to
tackle such nonsense.
I welcome the committee’s recommendation that
a more radical approach be taken by investing
resources in addressing the root causes—
including homelessness, drug addiction and
alcohol abuse—of why people fail to turn up to
hearings.
Finally, I want to address the issue of trials held
in the absence of the accused. We are all agreed
that no part of a trial shall take place outwith the
presence of the accused. Indeed, as the Law
Society of Scotland has made clear, that is a
centrepiece of Scots law. However, the Criminal
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Procedure (Amendment) (Scotland) Act 2004 sold
the pass on that principle—it has now been
breached and the bill proposes to take us further
down that route. The principle in the 2004 act was
that trials would be held in the absence of the
accused only if they had failed to appear after
evidence had been led that substantially
implicated them and if the trial judge was satisfied
that it was in the interests of justice to do so.
The bill suggests that this course might also be
taken with summary cases because they are less
serious; because the volume of cases to which the
accused does not turn up is greater at summary
level; and because, in such cases, the
consequences of the accused being found guilty
are much less severe. The stage 1 report
comment that the decision to proceed to trial in the
defendant’s absence should be a
“last resort … used very rarely”

and only after all other avenues have been
exhausted, and attempts to secure their
attendance have failed, illustrates the nervousness
around this issue. As witnesses to the committee
pointed out, the measure will give rise to practical
problems, particularly with regard to identification
and how instructions are given to defence agents
as cases develop. I fear that the Executive’s next
step will be to introduce trials in the absence of the
defendant in solemn cases. I fail to see how juries
will be able to draw a better conclusion about a
defendant if he or she is not present.
The Scottish Socialist Party will agree to the
bill’s general principles at 5 pm this evening.
However, I respectfully suggest that we tread
carefully here, and I hope that greater protections
will be introduced at stage 2.
16:19
Fergus Ewing (Inverness East, Nairn and
Lochaber) (SNP): I am happy to support the bill,
which contains many sensible proposals for
changes to the law. It relates primarily to the
summary justice system, but the preamble also
states that it covers solemn proceedings. The two
constituency matters that I would like to raise
touch more obviously on solemn proceedings.
At a weekend surgery, I met a young lady who
was raped some years ago and whose attacker
was convicted and sentenced to 10 years’
imprisonment. He then lodged an appeal and the
young lady was told that the appeal would be
heard more than a year later. Unfortunately, the
appeal was in fact heard much earlier and she
was not informed that the appeal hearing was
taking place, so she did not know that her
attacker’s appeal was being heard. The sentence
was reduced on appeal to six years, so the man
will be out in two years.
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The Crown Office has apologised for the
omission, and that has been accepted. However,
the point that arises from the case of that young
lady, whom I am obviously not going to name, is
about the effect on rape victims. I understand from
speaking to people who work for Scottish
Women’s Aid and other organisations, and from
conversations about the case with the Solicitor
General for Scotland, that once a trial is over the
adrenalin that has sustained a victim through to
seeing her assailant be brought to justice is lost,
and there can then be problems such as
depression and other serious consequences. In
some cases, female victims may even attempt to
take their own lives.
The correspondence that I have had with the
Solicitor General about that case informs me that
the current law states that the appeal court cannot,
after conviction and sentence, hear from the victim
or review the sentence in the light of information
that is provided by the victim. The consequences
to the victim of rape do not, however, stop on the
date of the sentence, so surely it should be open
to the appeal court to consider hearing from the
victim—according to the normal rules of
evidence—how she has been affected after the
sentence. Surely the criminal should be
responsible for all the consequences of a crime,
especially serious crime, and surely that
responsibility should not be elided at a fixed,
arbitrary date when sentence is passed. I hope
that if it is within the ambit of the bill, as I believe it
is, an appropriate amendment can be lodged at
stage 2. I am writing to the Minister for Justice and
to the Solicitor General for Scotland about the
matter, asking them to consider the arguments in
advance. I hope that we can, in a non-partisan
way, reform the law to protect people such as the
young lady I saw last Saturday.
The second case that I want to mention relates
to a man called David Penman. Mr Penman was
sentenced to 10 years’ imprisonment for savage
sexual attacks on two females, one of whom was
disabled. The other was a 19-year-old student. I
will not go into the details of the attacks—suffice it
to say that they were vicious, vile and savage. He
was sentenced to 10 years but, under the
automatic early release scheme he was released
after having served just over six years. That was
something about which the prison officers who
were responsible for looking after that individual
were extremely concerned; I understand that they
expressed their concerns behind the scenes. I
have raised the case with the Minister for Justice.
I very much hope that we can agree across all
the parties in Parliament that there are some
individuals, perhaps only 20 or 30 people in
Scotland—I certainly hope that it is only a small
number—who should not be let out of prison early.
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That man was let out under the conditions of a
sexual offenders protection order.
Cathy Jamieson: Will Mr Ewing accept my
assurance that issues such as those that he has
raised today are within the ambit of the bill that we
propose to introduce to end the current position in
relation to early release? I have made it clear that
we want to consider assessing the level of risk that
offenders pose before a decision is taken on their
early release. That issue is not for this bill, but
Parliament will consider it before the end of the
session.
Fergus Ewing: I am pleased to accept that
statement from the minister and I look forward to
receiving the detail of the proposals.
I want to make a couple more points about the
fellow to whom I referred. He was released on the
basis that he would be supervised for 24 hours a
day. He has been let out of prison, but must be
accompanied at all times because of the risk that
he is adjudged to pose. The cost of that over six
months has been £85,000. I understand from
Stewart Stevenson—who I am sure is an authority
on the matter—that the cost of keeping somebody
in prison is £36,500 a year. Therefore, the
comparative cost to the public of looking after this
man under supervision is five times more than the
cost of looking after a prisoner. That is absurd.
The man was also given the best council house
in Nairn, ahead of many young families, and was
put there without the elderly people in the area
being told that a convicted rapist was being placed
in their midst. Frankly, that is wrong. There is a
small number of people in jail in Scotland who
should not be let out. Based on the extensive
information that I have received, my view is that
the man in question is one of them.
Last Saturday, I met the mother of the disabled
woman who was subjected to the sex attack and I
am pleased to say that the victim has found the
strength to go back to studying and do a course. I
am sure that we would all congratulate her for
having the strength to come back from that vicious
and vile attack. I welcome the minister’s
undertaking to ensure that we can deal with such
obscenities.
The Deputy Presiding Officer (Murray Tosh):
We come now to the winding-up speeches. I call
Jeremy Purvis to close for the Liberal Democrats.
16:27
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): The importance of the bill was
highlighted by Margaret Mitchell when she quoted
from the policy memorandum that 130,000 cases
per year are summary cases, which represents 96
per cent of all the criminal prosecutions in
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Scotland. The bill, together with the proposed
reforms on bail, will be a further step in the wideranging programme of reform of the criminal
justice system in Scotland.
On summary courts, the minister began with
Sheriff Principal McInnes’s analysis of where the
current system is not working as we need it to
work. I met JPs in my constituency after the
publication of the committee’s report and I believe
that the measures in the bill, which will strengthen
local summary and lay justice and not end it, not
only reflect JP’s views but will address the needs
of communities.
Donald Gorrie helped us in the debate with the
cliché that justice must be seen to be done. If it
takes a considerable time to bring a prosecution to
court, and there is the possibility of abuses of the
existing system, communities cannot be blamed
for feeling that justice is not being done. It is a
positive step that the Executive has reconfirmed
through the bill its commitment to lay justice and to
modernising the approach to it.
The old system of appointments will be replaced
with a far more transparent approach, clearer
terms of office and, crucially, a better training
system, which will make lay justice better.
We will have greater consistency in different
levels of justice in Scotland—for example, in adult
justice and in youth justice, which has the
children’s panel hearings. There will be a more
consistent thread in lay justice for children and for
adults, a more professional approach and better
training, all of which is positive.
I think members enjoyed Stewart Stevenson’s
introduction of Locke into the debate. Time might
have stood still for the chamber’s clocks, if not for
us, during his speech, but he has the distinction of
being the only SNP member to speak in the
debate who is not a lawyer.
On bail, members around the chamber reflected
the views that were expressed in the Justice 1
Committee’s balanced report. The committee’s
view is that it is important that the accused may be
given written notice of their bail and its conditions.
That is done in Linlithgow, as Mike Pringle said,
but it is not done in all courts. If that practice were
followed everywhere, it would complement the
bill’s provision that people who are bailed should
be told in ordinary language about the conditions
that apply. Mary Mulligan helpfully outlined to
Parliament the benefits of the pilot in Linlithgow in
her constituency.
Mike Pringle and others highlighted the
measures that are designed to tackle people who
work the system. The committee’s measured
report expertly identified that the system for bail
and sentencing in summary courts must not only
be able to resist abuse through deliberate non-
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attendance by the accused or by their opting to go
to jail rather than pay their fines, but must also be
fair.
Pauline McNeill highlighted the committee’s
concern that, in some respects, the bill will be an
enabling bill and that we must take on trust the
way in which the police and prosecutors will
operate some elements of the system.
Another important section of the committee’s
report deals with cases in which no reply is made
to a fiscal compensation order. In such
circumstances, the order is deemed to have been
accepted. Along with Mary Mulligan and Marlyn
Glen—who outlined her concerns not only in
today’s debate but to the First Minister last week—
I am worried about the implications of that for
people with learning difficulties or physical
disabilities and people whose first language is not
English. I am glad that the minister has said that
those issues will be examined in detail; I know that
the committee will continue to scrutinise the
Executive’s proposals.
There was only one area of Christine Grahame’s
speech with which I was uncomfortable. I defend
the right of the accused to a fair hearing in our
courts and I believe that there should be no
diminution of that right, but I disagree that for the
greater good it is sometimes necessary to accept
that some trials will be abandoned. We may have
to accept that some people who are guilty are not
convicted because the prosecution could not
prove its case beyond reasonable doubt, but I do
not accept that we should allow trials to be
abandoned as a result of a deliberately cynical act
or for bureaucratic reasons. After all, we are
supporting the bill because we want a system that
is better for communities and fair for the accused
and one that will ensure that people who are
convicted are given effective sentences and that
witnesses receive added protection.
Pauline McNeill ably set out Parliament’s
ambitions for the part of the criminal justice system
that deals with 96 per cent of all cases. We must
reduce delays and increase speed and efficiency.
It is obvious that at stage 2 there is much work to
be done by the committee and the Executive on
several delicate areas of concern, and I am
confident that the committee will continue to adopt
a measured approach to such matters. I am happy
that the Liberal Democrats will support the bill’s
general principles at decision time.
16:32
Bill Aitken (Glasgow) (Con): In politics, you win
some and you lose some, so I might be forgiven
for taking the opportunity to wallow in some selfcongratulation. The Conservatives have been
going on about bail for years and, at last, the
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minister is doing something about it. It can be
argued that she is not doing as much as we would
like her to do, although I take some comfort from
what she said about the consideration of public
safety provision.
I have also been banging on about fines for
years and, at last, Cathy Jamieson is doing
something about it—not as much as she should,
as I will demonstrate shortly, but at least there is
progress. We certainly agree with the retention of
the lay justice system.
I must have shown unusual prescience on 20
February 2003, when I argued that sentencing
powers on summary conviction should be
increased. When Hugh Henry told me that the
matter should be dealt with by the McInnes
committee, my response was that before
Parliament was very much older, it would be
debating the matter again and he would be
agreeing that we should increase sentencing
powers, so why did we not do it four years ago?
Although I usually demur from centralisation, in
the context of the Scottish Court Service, it is a
good idea.
I turn to what is wrong with the bill. The minister
is certainly taking action on fines, but she is
making the system unnecessarily complicated.
Donald Gorrie was simultaneously right and wrong
when he said that 80 per cent of fines are paid,
because 80 per cent of the quantum is paid. The
courts impose some extremely large fines, usually
in relation to convictions under health and safety
at work, road traffic or industrial legislation. We
saw that in the Transco case, in which a fine of
millions of pounds was imposed. That fine would
be paid, but many of the fines that are imposed
day in, day out in sheriff, summary and district
courts are not paid.
I turn to what is happening in Glasgow; an issue
that was the subject of a series of parliamentary
questions I put to ministers a few weeks ago.
Surprisingly, I have not yet got the answers. Let us
say that a fine of £150 is not paid. After some
time, the accused is sent to a supervised
attendance centre. Does he go? Does he heck.
The order is deemed to be breached, the accused
does not turn up in court and a warrant is issued
for his arrest. Eventually, the accused is brought to
court from custody. The stipendiary magistrate will
say to Mr So-and-so, “Are you going to pay the
fine?” The accused will say, “Naw,” to which the
magistrate will respond, “Fine remitted.” That is
what is happening in Glasgow. Fines are not being
paid, but they should be paid.
The minister can have as many fines
enforcement officers as she likes and she can set
up all sorts of convoluted systems, but until such
time as she is prepared to bite the bullet and
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deduct the fine in instalments from wages or
benefits, she will get nowhere.
Cathy Jamieson: Does Mr Aitken accept that
the proposal is for enforcement powers that will
include the power to make a request to the court
for a deduction to be made from benefits, to arrest
earnings and bank accounts, to make a seizure
order in respect of a vehicle and to send the case
back to court for further consideration? We are
doing that.
Bill Aitken: I fully accept that those provisions
are in the bill, but I am asking the Executive to cut
out the middle man and instead to deal direct.
That will save on bureaucracy, ensure that the fine
is paid quickly and, if it is not paid, it will further
ensure that the case goes back before a means
court and a realistic custodial alternative is
available. Under that system, the only way
someone could avoid paying a fine would be by
fraudulent means. The minister will have to think
the matter through; the provision will not work.
The retention of lay justice is a good idea, but I
wonder what the fully-trained lay justices will do.
They will have no work, given that the fiscal fine
system is now up to £500. Some years ago, the
High Court said quite reasonably that it was not
possible to impose a fine that an accused person
could not realistically be expected to pay in 12
months. Even I, in high dudgeon and on my high
horse, would never have imposed a large fine on
somebody who was unemployed. If I was sitting in
the district court nowadays, the maximum
instalment that I would set would be £6 or £7 a
week. The maximum fine that would therefore be
imposed in such cases—which account for 95 per
cent or 96 per cent of all cases—would be
something like a couple of hundred pounds, so no
cases would go to the JP courts. Of course, the
fiscal fine system has a role to play in the justice
system in dealing with minor matters. However, at
the end of the day, fiscals are prosecutors; they
are not judges. The bill should provide for a much
clearer separation of powers than is proposed at
present.
Glasgow, I have to confess, has more than its
fair share of problems. However, not one mention
has been made in the debate of the stipendiary
magistrates who deal with the bulk of summary
criminal cases in Glasgow. We have a provision
whereby they can be retained, but we do not know
whether the summary sentencing powers of 12
months will apply to them or whether the existing
restriction of six months will continue to apply.
We also have the quite iniquitous proposal to
apply a five-year term of office. Judges should be
appointed ad vitam aut culpam. Frankly, unless we
do that, we are interfering with the justice system.
What sensible solicitors or advocates will leave
their practice for five years if they think that, at the
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end of that time, they may be unemployed? We
will not get quality people to do the job.
[Interruption.]
I cannot hear you, Mr Pringle.
The Deputy Presiding Officer: Let us not have
sedentary interventions. If members wish to
accept an intervention, the format is that they
should invite the member to make an intervention.
That is done for the benefit of the public in the
gallery, the Official Report and, for that matter, me.
Bill Aitken: I heard the member say from a
sedentary position, “They don’t get paid.” Unless I
am mistaken, stipendiary magistrates in Glasgow
are paid about £55,000 a year. Yet again, Mr
Pringle reveals his ignorance of the justice system,
which is extremely worrying. It is hardly surprising
that Liberal Democrat policy is so confused, when
one of their justice spokespersons opines in such
a way.
There is a lot in the bill to attract our support, but
a great deal of work will have to be done to sort
out an awful lot of things at stage 2.
I am unhappy with the provision for trial in the
absence of the accused. What happens when the
evidence depends on identification? As I have said
before, I am all for locking people up—I just
require first that they are guilty.
16:40
Mr Kenny MacAskill (Lothians) (SNP): This
has been a wide-ranging debate, as is
understandable given the breadth of provisions in
the bill and the number of different matters that it
deals with. That has been demonstrated by the
variety in members’ speeches.
It is important to remember just what we are
debating. After all, stage 1 is about the general
principles of the bill. There might be matters on
which we have slight disagreements, but they can
be addressed with amendments. We need to
examine the bill in the round. We are dealing with
the Criminal Proceedings etc (Reform) (Scotland)
Bill, which seeks not to turn Scottish justice on its
head but to fine-tune and improve it. I do not
believe that we are undermining any of the
fundamental principles or tenets of Scots law,
which remain sacrosanct. We often knock the
legal system, but the general principles of the law
of Scotland have served us well, and continue to
do so.
st
In the 21 century, our society, economy and
judiciary have all changed and we must address
those changes. That is why, as Stewart Stevenson
said, we will be constructively critical. Our view is
that the bill is to be supported. It would be to the
detriment of the legal system and Scottish society
if we were to make the bill a political football. We
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should seek to work out the details; the bill’s
provisions will be important not just for one term of
Government, but for the next 10 or 15 years—or
probably the next 20 to 25 years—so we should
try to get them right.
The minister and other members have
mentioned issues concerning bail. Phil Gallie’s
mention of the ECHR was spurious, because all
that the ECHR did was give people the right to
make applications for bail; its adoption did not
mean that bail would always be granted. Even in
the past, when bail was precluded for offences
such as murder, there were instances when
people who had been charged with murder got
bail. I was a lawyer in private practice and I
remember appearing for people who had been
charged with murder, some of whom had got bail.
We are addressing serious concerns among the
public that bail is being granted far too easily to
people who have committed serious offences. The
necessary changes that are provided for in the bill,
as well as those that the Minister for Justice said
will be contained in amendments, are to be
welcomed.
The minister is quite correct about fines. The
public are fed up with a fine being imposed only
for the individual to cock a snook at society. Bill
Aitken’s points on that have some justification. If
people cannot afford a certain monetary penalty,
we must ensure that they do not have that
monetary penalty imposed upon them. However,
even if people are on benefits or are poor, there
are methods by which they can pay at a very low
rate. If a fine is imposed upon someone in those
circumstances, I would say that they have
breached the rules that our society expects, that
their behaviour has been unacceptable and that it
is simply unacceptable for them to think that they
can get away without paying their fine. We
therefore fully support the steps that are being
taken in that respect. That is not simply to satisfy
the public, but because it is frankly barking mad
that resources, in terms of police and court time,
are taken up in that way.
We have only one caveat. Our view is that the
sheriff officer system works well—Tommy
Sheridan is not in the chamber, but I know that he
takes a different view of that profession. I can
understand the concerns that the Minister for
Justice might have about costs, but my view is that
the matter must be capable of negotiation. Sheriff
officers and messengers-at-arms already have a
system up and running. We would not always
expect them to operate according to the same
table of fees that they use for other charges.
Sheriff officers have served Scottish justice well
and, whatever Mr Sheridan’s view of them is,
when they have sought to get children back from a
father who has taken them without the mother’s
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consent, or when they have served interdicts
because somebody has been knocking nine bells
out of the wife, they have done a good job and
should not be vilified. The Executive’s position in
that regard is to be supported, although I ask
ministers to reconsider how we might avoid
reinventing the wheel by creating a new institution
when one already exists and works—we can take
it from there.
We fully support the powers for fiscal fines, fiscal
compensation orders and work orders. One
member—I think that it was Bill Aitken, although I
am not sure whether I am misquoting him—
expressed concern about the Procurator Fiscal
Service. We must remember that the Crown Office
and Procurator Fiscal Service is not simply a
prosecution service. That is why it deals with fatal
accident inquiries and a variety of other matters.
There is certainly a problem in the United States,
where the way in which the district attorney
operates makes him judge and jury; that can be an
abuse of rights. There are circumstances in which
that could happen in Scotland, unless we ensure
that the Crown Office and Procurator Fiscal
Service acts not simply as a prosecutor, but in the
public interest. Obviously, there are clear
paradoxes, to which Mr Fox alluded, in terms of
whether it would act as judge and jury. However,
we should accept the Procurator Fiscal Service as
it is and maintain its ethos that it is there not
simply to prosecute, but to act in the public
interest.
My experience of procurators fiscal is that if they
are aware that an officer has lied, they
immediately move that there be no further
proceedings and seek to take steps. If they believe
that something untoward has happened, they do
not simply take the adversarial approach that they
must win at all costs, but acknowledge that they
have a duty to the court and the Scottish public.
We will have to monitor the situation. My only
political point would be that, if we are going to go
down this route, the Solicitor General for Scotland
and the Lord Advocate should not really be
political figures. The Lord Advocate, as Scotland’s
senior law officer, should not be in the Cabinet, but
should be entirely distinct and should represent
the legal system.

27700

The issue of intermediate diets has to be dealt
with. To some extent, that is not a matter for the
Executive. The Parliament is seeking to create the
framework for better proceedings and a simplified
system. Intermediate diets and the other proposed
court changes will not work unless they are
implemented properly in practice. The theory and
the legislative process that we are laying down are
correct, but sheriffs have an obligation to start
making intermediate diets and other such things
work.
The same point applies in relation to agreeing
uncontroversial evidence. There must come a time
when a sheriff takes a hands-on approach. They
cannot simply ask whether the parties are ready
and then proceed to trial, but should ask why
parties want to call certain witnesses. Valuable
police time is being taken up by officers being
cited to appear at court because the defence
agent might or might not want to challenge their
evidence. The challenge is likely to be, “I put it to
you, officer, that what you said is not true.” The
officer then replies, “No, sir. It is correct.” He then
sits down and is asked no further questions. The
sheriff must be able to work that out by taking a
much more hands-on approach at the intermediate
diet.
In the bill, as in previous legislation, we are
giving sheriffs the power to be a bit more directive.
We pay them substantially. We will retain their
independence; every member, of whatever
political colour, recognises that that is important.
Sheriffs must be more hands-on and must start
trying to drive cases forward. Earlier this week,
Lord Cullen made valid points on that, with which I
agree.
There has to be a quid pro quo. If sheriffs want
their independence to be preserved, which we
accept, they have to start delivering under the new
procedure that we are introducing. The new
criminal procedure will be there for them; we hope
that they will implement it.
16:48
The Deputy Minister for Justice (Hugh
Henry): Our desire, which I am sure is shared
throughout the Parliament, is to create a justice
system that is clearly understood. That is why we
are putting the law on bail in statute and making it
clear that public safety is a key consideration,
which is in the public interest. We want judges to
explain to all those who are granted bail the
conditions that are placed on them and the effect
of breaching them. We believe that we need to
place some responsibility on the accused.
We want tough penalties for those who breach
bail conditions to be understood. We want the
public to have confidence that action will be taken
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against those who do not respect the position of
trust that bail creates.
We want a system that is flexible, which is why
we are proposing changes that will allow the
summary system to live up to its name, as Pauline
McNeill said. We want it to speed up court
processes, help reduce reoffending and help
create capacity in the system. We also want a
system that is innovative and which will provide
the right interventions at the right time at the right
level, which are robustly enforced. That is why we
believe that alternatives to prosecution are
appropriate in some cases. However, we want
enforcement—that is a key issue for us.
We want options that involve less process. As I
have said, we want the right process at the right
time. The bill will mean smarter justice, which will
deliver results that—I hope—will lead to a cut in
offending and a more efficient system.
We want a community-focused system that
responds to the needs and interests of local
communities and involves people from those
communities. We believe that lay justice is
important; indeed, I want to put on the record our
commitment to the lay justice system. We are not
attempting to let lay justice wither on the vine; the
bill clearly shows that we are committed to the
development of lay justice. We also want a
community-focused system in which people are
prepared to stand up for their justice system and
to work together to tackle the scourge of low-level
offending, which takes place in communities
throughout Scotland.
Members have raised many issues in the
debate, some of which will be attended to at stage
2. Stewart Stevenson talked about the
presumption of innocence and fiscal fines. It is
important to understand what will happen if the
accused does not receive or is unable to respond
to an offer, for whatever good reason. He or she
can apply to the court to have an offer withdrawn
at any time—not just within 28 days. To avoid any
doubt about the matter and ensure that there is
complete clarity, we will lodge an appropriate
amendment at stage 2.
Stewart Stevenson: I welcome what the
minister has said. We should think about the very
long term. Perhaps somebody will make an
application to Disclosure Scotland 10 years from
now and discover that something is sitting on their
record. In the light of what the minister has said,
he might consider whether there should be a time
at which something should expire and simply
vanish from the system altogether.
Hugh Henry: That is obviously a slightly
separate matter, on which we will have to reflect.
No doubt we will have further discussions about it
at stage 2.
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Mike Pringle talked about only justices who are
currently sitting being offered another contract.
Complex issues are involved in that matter. The
Justice 1 Committee made the point that he made
in its report. We are taking legal advice on whether
a proposal along those lines would be ECHR
compliant, and we will carefully consider the
matter and go back to the committee with
proposals at stage 2 if that is necessary.
Pauline McNeill mentioned the letter from the
Sheriffs Association. I thank her for giving us a
copy of that letter; we will carefully consider the
issues that it raises. She also mentioned issues
relating to undertakings. We have established the
outline of a process for recording and sharing
information on conditions and ensuring that the
information is deleted when conditions have been
superseded by bail conditions that a court has
imposed.
Pauline McNeill was right to mention concerns
about resources. I assure members that resource
issues will be fully taken into account when we roll
things out.
Christine Grahame mentioned alternatives to
prosecution and discounts. We have reflected on
what the stage 1 report said and will make
proposals to remove provisions from the bill.
David Davidson spoke about the procurator
fiscal adopting a quasi-judicial role. It must be
emphasised that we are not necessarily talking
about a determination, but about an offer that can
be rejected. A person can choose to take the
matter to court. I am convinced that we are talking
about a useful addition to the system that will give
an accused the option of having their case heard
in court.
Mr Davidson mentioned witness protection. We
have paid considerable attention to that issue in
previous legislation, and we have considered
resources and training. We take the issue
seriously. However, as members have said in the
debate, two matters have to be addressed. A
witness can be genuinely scared and vulnerable,
and can need to be protected; we will move
heaven and earth to support such witnesses.
However, there are also witnesses who are
determined to obstruct justice for whatever reason,
and it is right that we reflect on what needs to be
done to protect the interests of justice from the
arbitrary actions of such witnesses.
Mary Mulligan spoke about undertakings and
mentioned her visit to Linlithgow. Some of the
details that she gave were very useful. It is
important to acknowledge that the greater use of
undertakings does not necessarily increase the
number of cases. However, it should speed up the
process by which cases come to court. We accept
that undertakings can be only part of the answer to
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making cases speedier, but they would make a
useful contribution if they were properly managed.
Donald Gorrie spoke about the visibility of work
orders and I welcome his support on the issue. I
agree that it is important for a community not only
to have reparation but to see people making
amends by whatever means. I look forward to
such measures being implemented.
Patrick Harvie mentioned public interest and
public safety. We have sought to clarify our
position. The fundamental test is public interest,
which goes much wider than public safety. The
committee made the point that there might be a
lack of understanding and that people might feel
that public safety was not being addressed. In this
bill, we are ensuring that public safety is
encompassed by the broader definition of public
interest. Considering the public interest gives us a
much wider opportunity to ensure that the public
are protected.
Mr Harvie’s suggestion of peer justice for young
offenders could cut two ways. There could well be
cases in which some young people went much
further than the courts would go. Mr Harvie’s idea
might seem superficially attractive, but I would
hesitate before introducing some arbitrary justice
that might not be pertinent to the level of offence.
Marlyn Glen is right to say that people who
attend court need to understand what is going on.
We will look closely at comments made by
Scottish Women’s Aid. Marlyn Glen also made a
useful suggestion that could be looked into much
more deeply than it has been—the use of e-mail
and text messaging to remind people to turn up at
court. A number of organisations and systems
could use such suggestions to cut down on
waste. We will reflect carefully on the idea.
Colin Fox mentioned the debate in 2004 and his
concerns about rights being compromised. I have
to say that there is no evidence of that happening.
The system is working well.
Mr Fox also talked about the “crass stupidity” of
allowing those who cannot afford to pay fines to go
to jail. I agree with that—but I hope that Colin Fox
would also agree that it is crass stupidity to allow
those who can afford to pay fines to go to jail. The
Minister for Justice is saying clearly today that
those who can pay, will pay.
Colin Fox:
intervention?

Will

the

minister

take

an

The Presiding Officer (Mr George Reid): No—
the minister is into his final 30 seconds.
Colin Fox: Lucky for him!
Hugh Henry: I am sorry that I cannot take the
intervention—perhaps there has been another
policy shift in the SSP, I do not know.
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A number of useful contributions have been
made in today’s debate; the Parliament is
genuinely together in wanting to ensure that we
have a justice system that is fit for purpose. I look
forward to the bill being passed and having an
impact similar to the changes that the Parliament
has made to the High Court system. I look forward
to a vigorous and detailed debate at stage 2 and I
welcome the breadth of support for the principles
of the bill.
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Criminal Proceedings etc
(Reform) (Scotland) Bill:
Financial Resolution
17:00
The Presiding Officer (Mr George Reid): The
next item of business is consideration of motion
S2M-4717, in the name of Tom McCabe, on the
financial resolution in respect of the Criminal
Proceedings etc (Reform) (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Criminal Proceedings
etc. (Reform) (Scotland) Bill, agrees to—
(a)
any increase in expenditure of a kind referred to
in paragraph 3(b)(i) of Rule 9.12 of the Parliament’s
Standing Orders, and
(b)
any expenditure or increase in expenditure of a
kind referred to in paragraph 3(b)(ii) or (iii) of that Rule,
arising in consequence of the Act.—[Hugh Henry.]

The Presiding Officer: The question on the
motion will be taken at decision time.
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