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Pauline McNeill MSP
Convener, Justice 1 Committee
c/o Justice Committee Clerks
Room T3.60
The Scottish Parliament
Edinburgh
EH99 1SP

_____

_____

Thank you for your letter of 8 September seeking our views on the submission by the Sheriffs’
Association. You also asked us to set out the amendments we propose to bring forward at Stage 2,
and to make available ‘purpose and effect’ notes to the Committee for Executive amendments.
Annex 1 to this letter sets our response to the points raised by the Sheriffs’ Association. Annex 2
sets out the purpose and nature of the amendments currently proposed for Stage 2. The most
substantive of the Executive’s proposed amendments have already been flagged up in Wilma
Dickson’s letter of 25 August. The majority of the remaining amendments in Annex 2 are of a
technical nature, or represent further small improvements in procedure. You will recognise that this
represents work in progress. I would be happy for my officials to brief the Committee orally on the
Executive’s proposed stage 2 amendments if that would be helpful.
It is unlikely that we will be able to produce the purpose and effect notes you mention in the
timescales suggested. However, I have asked my officials to be as helpful as they can be in clarifying
any areas of doubt, particularly of a technical nature.
I hope this response is helpful.

HUGH HENRY
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ANNEX 1

EXECUTIVE’S RESPONSE TO THE COMMENTS BY THE SHERIFFS’
ASSOCIATION ON THE CRIMINAL PROCEEDINGS ETC (REFORM) (SCOTLAND)
BILL
Bail general; resource consequences
1.
The Sheriffs’ Association expresses concern about the resource implications of the new
provisions. The Executive agrees that investing more time in underlining to the accused that bail
is a position of trust – and the consequences of breaching that trust – will have resource
consequences for the courts. As the Financial Memorandum (paragraph 388) makes clear, the
Executive estimates that the additional time required equates to an additional 310 sitting days per
year. Non recurrent costs, particularly for one off investment in additional court accommodation,
are being met from within existing resources, and provision has been made in this Spending
Review period for recurrent costs of £300k per year, most of which is attributable to judicial
costs. The Executive considers this a worthwhile investment.
Bail - specific issues
A

The stance of the prosecutor no longer the determining factor in the bail decision

2.
The Sheriffs’ Association considers that making the stance of the prosecutor no longer the
factor determining whether or not bail is granted a ‘radical change’ and raises a number of
consequential technical and resource issues.
3.
The provision included at new section 23B(3) is designed to place beyond doubt the right
of the court as an ECHR compliant, independent and impartial tribunal to exercise unfettered
discretion in taking a bail decision. As paragraph 10 of the Explanatory notes point out, the
Executive recognises that this changes the currently understood position in Scots law whereby
bail will be granted if the prosecutor does not oppose it.
4.
We recognise that this may result in some further questioning of the Crown by the court,
the resource implications of which will be offset by the investment mentioned above. It is,
however, the Executive’s view that the court should clearly be the decision maker when a
question of bail is before it. We have stressed that nothing in our bail and remand package is
designed to erode the central role of the court; this provision places that central role beyond
doubt.
5.
We note the suggestion of the Sheriffs’ Association that the ‘probable disposal’ of the case
should be deleted as a factor for the court to take into account. As the Bill is drafted, however,
‘probable disposal’ is only one factor on a non – exhaustive list, and is only to be taken into
account where it is relevant to the circumstances of the case. It certainly would be relevant in
cases where there is no scope to imprison for the substantive offence, for example, and the
Sheriffs’ Association confirms that in all such cases the court would indeed have regard to that
fact. We are not convinced, therefore, that its deletion is required, since the provisions of the Bill
give the court considerable discretion to judge which factors are relevant and material in the
particular circumstances of the case before it.
B

Information to the accused

6.
The Sheriffs’ Association is unconvinced by the requirement to explain to the accused in
‘ordinary language’ the meaning of bail conditions and the consequences of breach. The
Executive, however, attaches importance to a clearer statement of the terms of bail at the point of
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grant. The Sheriffs’ Association also questions the merit of repeating that information in paper
form. The Executive, however, agrees with the Committee that it is important, given the brevity
of the bail hearing, to reinforce on paper the message given in court.
7.
The Sheriffs’ Association do suggest that any further information should be included on
the bail order, since the law as it stands requires that order to be given to every person bailed. We
agree that it makes sense to use the bail order in this way. The Bill as it stands already includes
one of these proposals (to spell out on the bail order the consequences of breach). As we have
previously raised with the committee, we have reservations about including future court dates in
the bail order itself. The reason for this is that it may necessitate the issuing of a new bail order
each time, should hearing dates change (rather than allowing for continuation of bail on the same
terms) and would therefore increase bureaucracy.
C

Reasons for grant or refusal of bail/report of bail decisions when an appeal is lodged

8.
The Sheriffs’ Association sees no justification for courts to give reasons for grant of bail,
though they recognise the need to state reasons where bail is refused. The Executive, however,
sees the giving of reasons for all decisions as a key part of its commitment to make the bail
system more transparent. The proposals in the Bill implement the commitment in the Bail and
Remand Action Plan (para 17) which states;
‘At present it is sometimes difficult for the public to understand the basis on which bail
decisions are taken……..Our proposals will ensure clarity and transparency about the
basis of decision making. We will set out the criteria for bail and judges will have to give
reasons in court for every bail decision that they take’
9.
The Sheriffs’ Association also queries whether it is intended that reasons for bail should
be recorded in the court minutes. For the reasons set out by the Sheriffs’ Association, we do not
propose that reasons for bail decisions should be so retained; it would be potentially prejudicial to
include them as part of the court papers seen by the trial judge, since they might clearly indicate
previous convictions, and to retain them separately from the court papers would be unduly
bureaucratic.
10.
This point links to the Sheriffs’ Association’s separate doubt that the Bill should specify
that when a bail appeal is made the sheriff should provide a report to the High Court of the reason
for his decision. This is, however, the one instance in which the Executive considered that
reasons should be recorded and made available to inform the further process of the bail appeal.
This should not present long – term handling problems, since a bail appeal is normally notified at
the initial hearing where either party is not content, and takes place very quickly thereafter. The
Executive considers that a report of reasons will be helpful for the judge(s) at the appeal in
considering the reasonableness of the exercise of the sheriff’s discretion.
11.
The Executive recognises, however, the need to avoid an unnecessarily onerous process
for such reports, and plans to discuss with the Sheriffs’ Association a proposal for a
straightforward pro – forma report listing the most common factors relevant to the grant of bail
but also leaving space for individual conclusions on the individual case, to minimise the
additional work caused.
12.
The Sheriffs’ Association also suggests that the attitude of the Crown to bail should be a
factor stated (presumably in the non – exhaustive list in section 23C) as one to which the court
may have regard. They refer to the potential difficulties otherwise created if the court cannot take

2


3

ANNEX 1

account of the Crown views where it is clear that the Crown is acting on information which it
does not wish to divulge to the court.
13.
We have considered this carefully, since there would clearly be a problem if a reasonable
interpretation of the Bill led to the conclusion that the court was debarred from taking the Crown
views into account. We are content, however, that the provision in new section 23B(3) which
provides that the attitude of the prosecutor does not restrict the court’s exercise of its discretion,
does not also imply that the court cannot take any account of Crown views. The Crown will be
the natural source of much of the information relevant to the grounds for the refusal of bail in
section 23C. We also propose to include at Stage 2 a declaratory amendment placing beyond
doubt the prosecutor’s right to be heard – and there is little point in allowing the prosecutor to be
heard if the court cannot then take the information it provides into account. We are therefore
content that as the Bill stands the flexibility which the Sheriffs’ Association seeks is already in
place.
Overall conclusions; making the bail regime effective
14.
The Sheriffs’ Association makes clear its view that tough penalties for breach, rather than
more information to those bailed, will be what will succeed in delivering increased respect for
bail. The Executive sees the need for both; a clear initial statement orally and in writing of the
consequences of breach, followed up by more robust and consistent punishment when breach
occurs. Only by changing the culture end to end will we achieve the greater respect for bail
which we all seek.
Intermediate diets
15.
The Sheriffs’ Association expresses its concern about the Executive’s reported intention of
giving the courts ‘directions’ on intermediate diets. The section of written evidence to which this
part of the Stage 1 report refers, however, concerns the scope to include more detail about the
conduct of the intermediate diet on the face of the Bill, or through Act of Adjournal. There is no
intention on the part of the Executive to give directions to the courts.
16.
We note the Sheriffs’ Association’s concern that earlier disclosure of information to the
defence and improved court programming are key to improving the handling of intermediate
diets. The Executive’s letter to the Committee of 25 August set out our proposals for disclosure
of a summary of the prosecution case to the defence when the complaint is served, and (if a plea
of not guilty is entered) for subsequent disclosure of redacted witness statements at least 28 days
prior to the intermediate diet. COPFS is committed to providing a Crown practice statement
covering disclosure at all levels of solemn and summary prosecutions. We also recognise the
importance of court programming which supports the goal of meaningful intermediate diets,
though the examples provided by the Sheriffs’ Association do underline the importance of taking
local circumstances and case volumes into account.
17.
The Sheriffs’ Association notes that the current powers of the court at intermediate diets
are limited in relation to ensuring that parties comply with their responsibilities, cases are
expedited and wasted court time avoided. As our separate letter (of 25 August) to the Committee
has highlighted, we intend at Stage 2 to bring forward amendments which make it clear that the
judge ‘shall ascertain’ at the intermediate diet whether the case is likely to proceed to trial and
require both parties to advise the court of the extent of the evidence that they intend to call at the
trial. These changes should support sheriffs as they seek to ensure that parties comply with their
existing duties under the law.


4

3

ANNEX 1

18.
The Sheriffs’ Association has suggested that the Court should have the power to desert
proceedings simpliciter or pro loco et tempore at the intermediate diet where repeated Crown
witness difficulties seem to suggest that the trial diet will be unable to go ahead.
19.
The Bill makes further changes to give the court greater powers at the intermediate diet.
Under the existing law if, at the intermediate diet, the court concludes that it is unlikely that the
trial will be able to take place on the date originally assigned for it the court must (unless it
considers it inappropriate to do so having regard to previous proceedings in the case) postpone
the trial diet. The Bill provides by amendment to section 148 of the 1995 Act that the court no
longer has to postpone the trial diet but may do so where it appears that case is unlikely to go to
trial. As a result, there will be greater flexibility in keeping the trial diet thereby providing an end
date by which parties simply must be prepared.
20.
In such cases where the trial diet approaches and the Crown is still having serious
problems in preparing for it, good practice would suggest that the Crown would either desert the
case pro loco et tempore or seek to accelerate the trial diet to postpone it, since abandonment at
the trial diet itself may not necessarily best serve the interests of those witnesses who are
prepared to appear or aid in management of the court timetable.
21.
However, the overall interest of witnesses, some or all of whom may also be victims of
the crime, is likely to be that the case goes ahead where possible. There will always be a
possibility that the difficulties in preparation can be resolved after the intermediate diet and in the
run up to the trial diet, and therefore it seems that, in some cases at least, it will be premature for
the case to be abandoned at the intermediate diet stage. It would seem to us that the power
suggested by the Sheriffs’ Association is unnecessary.
22.
We have also looked carefully at the Sheriffs’ Association’s proposal to delete from the
Bill the prosecutor’s right to an adjournment when a special defence is notified under the
provisions of section 19 of the Bill. When such a defence is notified, however, the prosecutor
will almost invariably have to undertake further investigation, which will include in most cases
seeking additional information from the Reporting Officer. Failure properly to investigate such a
defence would rightly leave the Crown open to criticism. It may not be necessary in many
instances for the Crown to invoke that right, but we consider that it should remain. On balance,
therefore, we propose to leave this provision as it stands.
23.
We agree, however, that the Sheriffs’ Association has picked up an inconsistency in our
amendment to section 203 as included in section 24 of the Bill. We will at Stage 2 make the
amendment they suggest – deleting new section 1A (a) on the grounds that an earlier report could
not possibly refer to the circumstances of the current case, as the readacross currently implies.
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SUMMARY OF EXECUTIVE STAGE 2 AMENDMENTS
1.
The table attached overleaf provides a summary of all known issues likely to give rise
to Executive amendment of the Bill at stage 2. The detailed amendments to the Bill itself are
(in most cases) yet to be completed – so this table focuses on the issues that are likely to give
rise to amendment and what the effect of those amendments will be. The detailed text of
amendments will be lodged by the Executive in accordance with the agreed timescales.
2.
It is anticipated that the issues listed will require amendment of the Bill at stage 2
although, in some instances, it may prove possible to resolve the issue without need for an
amendment (e.g. by administrative action or through regulations). The issues are all included
in this table however, in order to provide as full a picture as possible.
3.
A high proportion of these amendments are of a minor or technical nature – the table
includes all current issues likely to lead to Executive amendment however, including those
that the Committee has already been informed of separately (either by letter to the Convener
or in the Executive’s response of 25 August to the Committee’s stage 1 report). It should be
stressed that this is a “work in progress” and that further changes may be required –
particularly if these are needed to ensure that the Bill is technically accurate.
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ANNEX 2

Bill Section

Description of amendment/ issue giving rise to it

1 – Bail
(Decisions
on)

Insertion of additional words to clarify that the list of grounds relevant to a question of bail
is a ‘non-exhaustive’ list of factors (suggested by Stewart Stevenson)

1 – Bail
(Decisions
on)
1 – Bail
(Decisions
on)

Amendment (as suggested by Committee in its stage 1 report) to make explicit reference to
'public safety' in the bail provisions – in order to ensure clarity.

1 – Bail
(Decisions
on)

Amendment to ensure that when the court makes a decision in respect of bail, it can take
into account convictions the accused may have in other jurisdictions, not just Scotland allowing court to take a more informed decision

1 – Bail
(Decisions
on)

Technical amendment to make it clear that the new sections of the 1995 Act being inserted
by the Bill in respect of determination of questions of bail apply to pre conviction bail
only.

Technical amendment to ensure that the prosecutor’s attitude to bail does not in any way
tie the hands of the court either pre- or post conviction. Will ensure that the court has the
final say in cases where an accused seeks (e.g.) to have their bail conditions altered.

2 – Bail
Amendment to make it explicit in the Bill that it is possible for the explanation of bail
(Conditions) conditions to be given in writing where an individual would not normally attend a bail
hearing. This will save wasteful trips from prison to court when bail conditions could be
adequately explained in prison.
2 – Bail
Amendment to the provisions on bail orders to take account of Committee concerns that
(Conditions) the brevity of the bail hearing means that the messages given orally should subsequently be
reinforced through the bail order process.
3 – Bail
(Breach)

Amendment to proposed change to s28 of the 1995 Act to ensure that the range of
circumstances in which the police can arrest an accused for breach of bail is appropriate –
ensuring that the police have the powers they need to quickly and robustly enforce
breaches of bail and prevent further offending on bail.

4 – Bail
Technical amendment to ensure that references to ‘Clerk of Court’ and ‘Clerk of
(Review and Justiciary’ in relation to lodging of bail appeals do not cause undue administrative burden.
appeal)
4 – Bail
Change to the procedure for review of bail conditions. Bail conditions can currently only
(Review and be reviewed when the accused has refused to accept them or breached them. Amendment
appeal)
will allow review where accused accepts conditions but subsequently wishes them changed
for good reason – e.g. change of curfew conditions to reflect a new shift at work
4 – Bail
Minor amendment to allow bail appeals under sections 201(4) and 245J(5) of the 1995 Act
(Review and to be lodged with court where the case was heard. (rather than the High Court). Will
appeal)
ensure consistency with all other bail appeals which are lodged at court of first instance
6
Technical amendment to ensure that any conditions applied to an undertaking do not
Undertaking inadvertently remain in force for longer than they should, addressing a potential omission
in the current provisions
6
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Bill Section

Description of amendment/ issue giving rise to it

7–
Electronic
Proceedings

We are considering whether or not it will be possible to introduce an amendment to ensure
that an electronic signature will be legally valid on a hard copy of the complaint, not just
the principal electronic version.

7Electronic
Proceedings

Restructuring of existing provisions in this section (and some minor wording changes) to
ensure good demarcation of the provisions and to better accommodate any further
provisions on this subject in the future. The section may also require to move to another
part of the Bill as the proposed amendment to section 28 introduces a provision applying to
solemn procedure.

7Electronic
Proceedings

Amendment to provide further definition of terms 'electronic complaint' and 'electronic
communication' on the face of the Bill, to address a recommendation made by the
subordinate legislation committee.

8 – Manner
of Citation

Technical change to section 141 of the 1995 Act to refer to 'versions of electronic
communications'. This would include versions retrieved from a record of communications
previously sent. Ensures that an e-mail stored (e.g.) in ‘sent items’ carries the legal
validity of the original.
Consequential amendment to section 14 – (new section 150A of the 1995 Act) at
subsection (4)(b) to ensure that a solicitor appointed by the court in proceedings in absence
is entitled to claim legal aid. Where a solicitor is appointed s/he will expect to be paid.

14 –
Proceedings
in Absence

18 –
Amendment to ensure that, at the intermediate diet both parties to the case must advise the
Intermediate Court which witnesses they intend to call at the trial. This will focus both the prosecutor
diets
and defence on the issues which are in dispute and reduce unnecessary attendance. This
change is in response to the call from the Committee to make more changes to the
intermediate diet procedure in law where it would be beneficial to do so and was explained
in more detail in the Executive’s response to the Committee’s stage 1 report.
18 –
Amendment to make it clear that at the intermediate diet the judge ‘shall ascertain’ whether
Intermediate the case is likely to proceed to trial and the state of preparation of parties. Stronger
diets
wording will strengthen the judiciary’s hand at the intermediate diet. This change is in
response to the call from the Committee to make more changes to the intermediate diet
procedure in law where it would be beneficial to do so and was explained in more detail in
the Executive’s response to the Committee’s stage 1 report
20 – Proof
of
uncontrover
-sial matters

Amendment to place a duty on parties in summary cases to identify evidence capable of
agreement, and take steps to secure agreement of that evidence – before the intermediate
diet – this replicates the successful procedure introduced in the High Court. This change is
in response to the call from the Committee to make more changes to the intermediate diet
procedure in law where it would be beneficial to do so and is line with current policy – it
also introduces a successful High Court reform into summary procedure.

21 – Service Minor/technical amendment - Section 21 of the Bill proposes a new section 148B of the
of
1995 Act. However, the Vulnerable Witnesses (Scotland) Act 2004 also introduced a new
Documents section 148B (not yet enacted). Numbering change required to avoid a clash.
22- Transfer Minor wording change to section to ensure it delivers intended policy – no substantive
of Cases
change to policy.
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Bill Section

Description of amendment/ issue giving rise to it

23– time bar
transferred
cases
23– time bar
transferred
cases

Rewording of one of the subsections in new s136A of the 1995 Act (as inserted by section
23) to ensure it delivers the intended policy - no substantive change

24 –
Reports
about
supervised
persons

Minor amendment to this section following consideration of the Sheriffs Association
response to the Justice 1 Committee, which the Executive was invited to consider (covered
in paragraph 23 of annex 1, above).

25 –
Summary
appeal time
limit

Provision as introduced (allowing the High Court to extend the time limit for seeking leave
to appeal) achieves the desired effect for appeals against conviction or appeals against
conviction and sentence, but not appeals against sentence only. Amendment will ensure
that provision achieves the full intended policy

28 –
Electronic
Citation

Amendment to permit jury citations to be issued electronically. This is a minor extension
to the powers in section 7, to allow SCS to make best use of electronic communication in
future – in keeping with the policy objective of facilitating such communication

29 Transfer of
Cases
30 Evidence on
Commission
/vulnerable
witnesses

Minor wording change to ensure section delivers intended policy – no substantive change.
Same change as will be made to section 22, but in relation to solemn proceedings.

Two small wording changes to section 23. of the Bill (changing “under” to “in pursuance
of” in two places)

Further substantive amendment required to this section to ensure it delivers the policy
objective of regulating the procedure for evidence obtained in proceedings before a
Commissioner and ensuring that vulnerable witnesses have suitable protection in such
cases. Whilst the policy objective of this section has not changed our legal advice suggests
that amendment/various further additions to the section will be required to ensure that it
delivers that policy.

30 Amendment to ensure that the commissioner should be a judge or sheriff in all cases to
Evidence on avoid vulnerable witnesses having to answer questions which might otherwise be ruled
Commission inadmissible (judge could rule on admissibility during the commission proceedings)
31 ––
Possible amendment – to address concern that the current provision might stop a defence
Recovery of agent from seeking commission and diligence in a high court case until such time as the
documents indictment is served. This could lead to delay and was not the intended policy. Detailed
consideration of this point is ongoing – if a change is required to ensure that the provision
delivers on the intended policy then one will be brought forward.
32 - Power
to excuse
procedural
irregularity

Amendment to put it beyond doubt that the Appeal Court can use the power in proceedings
before it (rather than having to revert the case back to the court of first instance for the
power to be used, which would take more time and resources and lead to “churn” of cases).

32 - Power
to excuse
procedural
irregularity

Amendment to make it clear on the face of the Bill that the power can be used to correct
situations where diets have been fixed for non-sitting days (accidentally scheduled for the
weekend or a holiday – which may result in the instance being lost).
8
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Bill Section

Description of amendment/ issue giving rise to it

32 - Power
to excuse
procedural
irregularity

Amendment to further clarify new Section 300A(8) of the 1995 Act, making clear that the
power to excuse procedural irregularities will exist without prejudice to existing powers to
alter diets or extend time limits. This does not change the power – rather it clarifies its
relationship with other provisions

35 Statutory
offences –
maximum
penalty

Possible technical amendment to address Subordinate Legislation Committee queries
relating to the effectiveness of the powers that have been taken in the Bill to increase the
maximum period of imprisonment on summary conviction for statutory penalties. Final
view yet to be reached as to whether any amendment is required in order to ensure that the
current policy is delivered. If the view is taken that amendment is necessary then
appropriate amendments will be lodged.

37 –
Prescribed
Sum

Possible amendment to ensure that the maximum fine imposed in ‘either way’ offences is
consistent.

39 – Fiscal
Fines – Role
of the clerk
of court

Possible amendment to address any difficulty in the clerk to the District court being
involved in the initial recall procedure for a fiscal fine and also potentially being involved
if that decision is appealed to the JP. Work underway to assess whether an amendment is
required here to ensure fairness – if so appropriate amendments will be lodged.

39 – Fiscal
Fines –
recall

Amendment (addressing concerns raised by the Committee and various stakeholders at
stage 1) to ensure that the recall mechanism for fiscal fines which have been deemed to be
accepted is sufficiently broad to allow recall to be ordered by the court after the set time
limits on cause shown.

39 – Fiscal
fines discounting

Amendment (in response to recommendations in the Committee’s stage 1 report) to
remove the provision in the Bill that would have allowed regulations to be made setting up
a scheme for the discounting of fiscal fines in appropriate circumstances.

40 – Work
Orders

Minor amendment so that acceptance by an alleged offender of a 'work offer' is sent to the
fiscal rather than the clerk of court. This administrative change means that the clerk of
court will not be acting as a “post box” and that the fiscal will be informed of acceptance
direct.

41 – Fiscal
fines/
FCO’s
Disclosure

Minor amendment (addressing concerns raised by the Committee in its stage 1 report and
various stakeholders at stage 1) to make absolutely clear that although the judge is able to
consider accepted fiscal fines/FCOs as part of the background of an offender when
sentencing in a subsequent case these do not have the status of previous convictions.

42 Time-bar Several minor tidying up amendments to this section – policy remains unchanged.
Alternatives
43 - Fines
Power for
FEO to vary
terms/
deduct from
benefits
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Possible amendment. Consideration is being given to whether the role of the FEO in
altering payment terms may be extended in order to ensure that this administrative function
does not take up court time. Further consideration is also being given to reducing the need
for the FEO to seek specific further court authority to order a deduction from benefit.
Detailed work on these points is ongoing.
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Bill Section

Description of amendment/ issue giving rise to it

43 – Fines
seizure of
vehicles

Amendment (in response to recommendations made in the Committee’s stage 1 report) to
make it clear on the face of the Bill that a third party claiming to be the owner of a vehicle
(in spite of the fine defaulter being the ‘registered keeper’ of that vehicle) will have a right
of appeal to the FEO and the court if the vehicle is seized.

43 – Fines
seizure of
vehicles

Technical change – references to seizure orders being 'made' will be changed to seizure
orders being 'carried out' – reduces opportunity for fine defaulter to take unfair evasive
action.

46 –
Unification

Small wording change – no impact on the effect of the section or change in policy.

48 –
Unification
JP courts

Amendment to take account of a small change proposed by the Sheriffs Principal –
rewording section 48(1) to remove the reference to Sheriffs Principal being responsible for
“day to day” administration of the JP Court – as they will have more of an oversight role.
This does not impact on the policy.

49 – JP Ct
jurisdiction

Small wording change – no impact on the effect of the section or change in policy.

51 Abolition
of District
Courts
52 –
Unification

Amendment to make clearer on the face of the Bill the purpose of the order-making powers
in this section, in response to a call from the Subordinate Legislation Committee to do so..
Minor amendment to ensure that section 52(4) refers to the most up to date set of TUPE
regulations (new set recently introduced).

54 – JP
Amendments to address the Committee’s concern that the current provisions will entitle all
appointment full JPs to become full JPs under the new system and sit in court – even those who have
transition to not sat on the bench recently.
new system
54 – JP
Two minor wording changes – no impact on the policy.
appointment
56 – JP
Training
58 – JPs
Removal

Technical amendment to allow order making powers for the training of JP’s to apply to
people who are not yet JPs (so that they can be trained before being so appointed). Minor
change to ensure that regulations apply to all those that they should in order to deliver the
policy
Slight re-ordering of parts of section – no change in policy.

61 – Stip
Magistrates

Amendment to make technical change to wording of section 61(12) to improve clarity,
following comments made by the Subordinate Legislation Committee.

Schedule –
Para 7(1) –
JP Courts

Technical amendment to put beyond doubt the fact that District/JP Courts will continue to
have jurisdiction to hear common law cases, after Bill’s provisions are enacted. Some
stakeholders raised this matter as a possible concern at stage 1

Schedule –
Para 7(4)

Minor amendment – adding in a reference which was omitted from the Bill on introduction
to ensure that a reference to the “District Court” in the 1995 Act can be read as a reference
to the “JP Court” in future.
10
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CPR Bill – Issues for stage 2 amendment

Bill Section

ANNEX 2

Description of amendment/ issue giving rise to it

New Issue Amendment to provide that where a court decides to grant bail to an alleged sex offender
Bail For Sex on standard conditions only, it must explain why it saw no need for more restrictive special
Offenders conditions. Minister wrote to the Committee announcing Executive intention to bring
forward amendments on this matter in May.
New Issue Evidence Sheriff
Solemn

Amendment to place a duty on parties in sheriff solemn cases to identify evidence capable
of agreement, and take steps to secure agreement of that evidence before the first diet.
This replicates the successful procedure introduced in the High Court. This change is being
made in response to the call from the Committee to make more changes to the diet
procedures where it would be beneficial to do so. An analogous stage 2 amendment is
proposed to section 20 for summary procedure (above) – this change ensures that Sheriff
solemn procedure is not left out once both summary and High Court procedures are
changed.

New Issue – Amendment to allow the court to amend the date set for a diet where it falls on a non-court
Alteration date (e.g. the weekend or a holiday – which may result in the instance being lost). This
of diets
change will allow the court to correct an administrative error and prevent the loss of some
cases. Power could not be used to correct failure to comply with custodial time
limits/failure to commence proceedings on time – it would act as a safeguard against
administrative errors.
New Issue – Technical amendment to correct a deficiency identified in section 14 of the Criminal
Victim
Justice (Scotland) Act 2003 whereby a carer cannot join the Victim Notification Scheme
notification on a child's behalf where the parent has died. This could lead to a situation (under the
scheme
current law) where nobody is entitled to join the scheme on the child’s behalf.
New Issue –
High Court
Custody
time limits
New Issue –
Service of
documents
on solicitor

Amendment to ensure that retrials in the High Court are subject to the same time limits as
cases in the sheriff court addressing an anomaly in the current law and providing clarity in
relation to time limits in respect of retrials.

New Issue –
Abolition of
‘due course
of law
warrants’

Proposal to abolish this type of warrant and replace it with a mechanism that makes it less
likely that administrative errors in the handling of a case following arrest on a warrant will
occur. Changes will also ensure that the accused is brought the court at the earliest
opportunity. These changes are in line with the Bill’s objective of making the criminal
justice system operate as quickly and effectively as possible.

New Issue –
Failure to
appeal while
not on bail

In a small number of solemn cases an accused may fail to appear at a diet but not be
subject to bail. In this situation the accused is not currently committing an offence. An
amendment will ensure that failure to appear in this situation is an offence in future. This
minor change is in keeping with the provisions of the Bill aimed at tackling failure to
appear.

New Issue –
use of
recordings
as evidence

Amendment of section 283 of the 1995 Act so that the reference to a “video tape” at
subsection (1)(c) will include digital recordings on CDs and DVDs and any other form of
visual image recording. Technical change, to ensure that the rules of admissibility of
evidence keep up to date with changes in recording technology.
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Amendment to allow service of documents in solemn proceedings on an accused’s solicitor
at any stage in the case. Currently the law makes reference to ‘proceedings on indictment’,
which means that documents can only be served on an accused prior to service of the
indictment. This change would allow more effective communication in the proceedings
concerned.

11

CPR Bill – Issues for stage 2 amendment

ANNEX 2

Bill Section

Description of amendment/ issue giving rise to it

New Issue Service of
bills of
appeal

Minor administrative change allowing Bills of Suspension and Advocation (documents
relating to criminal appeals) to be served on the respondent in the same range of ways as a
complaint can be served. In line with Bill’s overall objectives to make procedures operate
more quickly and effectively.

New Issue –
Attendance
at ID
parades

If an accused is “ordained to appear” (rather than bailed until the next court appearance)
the court has no power to require the individual to attend an ID parade. This amendment
would allow the court to order such attendance. The introduction of Vulnerable Witness
Act measures to summary cases will lead to an increase in the number of ID parades – so
this would be a useful power for the courts to have to ensure that business can be
efficiently processed

New Issue –
EU
framework
decision on
fines

Amendment to introduce an order making power into the Bill allowing detailed provision
to be made implementing the EU framework decision on mutual recognition of financial
penalties. This will allow implementation of the Framework Decision in Scotland to be
taken forward in tandem with developments south of the border. Ministers advised the
Committee convener of the intention to take forward this issue at stage 2 of the Bill in a
letter dated 7 September (top copy of which was sent to the Justice 2 Committee, following
their recent review of EU-JHA activity).

New Issue – Amendment to allow the clerk of court to transfer fines from one Sheriffdom to another
Transfer of rather than having to get the court to carry out this administrative function. This change is
fines
in line with the policy of freeing up the judiciary from entirely administrative matters so
that they can deal with more court business.
New Issue
Rolling-up
of fines

Amendment to ensure that, where the actions of the FEO have been unsuccessful and the
case has to go back to court all outstanding fines against an individual can be dealt with by
that single court, irrespective of the Sheriffdom in which they were originally imposed.
This change will ensure that as much outstanding business is dealt with in a single court
heating – and that the entire record of fines outstanding (and means available) is
considered in a single hearing.

12
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
34th Meeting, 2006 (Session 2)
Wednesday 27 September 2006
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Criminal Proceedings etc. (Reform) (Scotland) Bill: Pauline McNeill MSP
moved motion S2M-4847—
That the Justice 1 Committee considers the Criminal Proceedings etc.
(Reform) (Scotland) Bill at Stage 2 in the following order: sections 1 to 5,
sections 7 to 66, section 6, section 67, schedule and sections 68 to 71.
After debate, the motion was agreed to.
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Criminal Proceedings etc
(Reform) (Scotland) Bill
13:12
The Convener: I will press ahead with the
agenda, as some of the items have been carried
over from previous meetings.
Members will be aware that a point of order was
raised in Parliament last week expressing
concerns about our timetable and workload. I have
not had an update from the Minister for
Parliamentary Business’s office on the outcome of
that.
I invite members to consider the motion in my
name that sets out a proposed order for our
consideration of the Criminal Proceedings etc
(Reform) (Scotland) Bill at stage 2. We propose to
take sections 1 to 5, then sections 7 to 66, so that
some of the more difficult provisions will be dealt
with further down the track. The deadline for
amendments to sections 1 to 5, which are the
provisions on bail, will be this coming Friday. If we
do not do that, the timetable will definitely slip. I
invite comments or questions on the proposal.
Margaret Mitchell: I repeat my concerns about
the sausage-machine mentality that seems to exist
in the Scottish Parliament. Yesterday, we
considered the Scottish Criminal Record Office
inquiry; today we considered amendments at
stage 2 to the Scottish Commissioner for Human
Rights Bill; and next week we will consider an
important bill on the reform of summary justice.
Although sections 1 to 5 and the other sections
that it is proposed to deal with earlier may not be
contentious or complicated, they still deserve
adequate consideration and scrutiny. I am not too
sure where that leaves us, in the absence of a
recommendation
from
the
Minister
for
Parliamentary Business. However, I hope that, if
the committee has difficulty when working through
the bill and the discussions take longer than we
envisage, we will have leeway to ensure that we
get the bill right rather than rush it.
13:15
Mr McFee: I agree that we are taking a
sausage-machine approach. It is all fine and
dandy to oppose such an approach at this stage,
but we should be raising our feelings with
business managers. There is no point in
everybody sitting here and saying, “Isn’t it terrible
that everything is being squeezed into the
machine?” If nobody says a word to business
managers they will nod through the timetable. That
is what happens in committee and the wider
Parliament. Even when today’s motion was
lodged, nobody lodged one against it. I put it on
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the record that it is time to do something or get off
the pot. Concerns about firefighting have to be
raised in the first instance with business managers
from the various parties. I know what will
happen—we will be told to stick to the original
timetable. It is no use waiting until it is too late; we
have to intervene earlier.
The Convener: The impact of taking on an
inquiry has probably pushed us over the edge.
The problem is not the time that we spend sitting
here, which is difficult enough; it is that we have
dealt with three bills and one inquiry this week
alone and we still have to at least sign off the
consultation on the Rights of Relatives to
Damages (Mesothelioma) (Scotland) Bill.
The Criminal Proceedings etc (Reform)
(Scotland) Bill is what it says it is—it is about
criminal proceedings. I have always taken pride in
the fact that the committee has scrutinised bills in
great detail. We do not want to pass bad
legislation and have people out there thinking that
we have not given the bill due consideration. I am
unhappy about the attitude of the Crown and the
police in particular who seem to want us to give
them powers without understanding what they will
do with them. In order to clarify that at stage 2, we
have been offered a meeting with the Crown
Office and we are trying to set that up.
I press members for a view about the way
forward if you think that the timetable for
consideration is not doable. I suggest that we
tackle the bail provisions before the recess and
then return to consideration of the bill the second
week back after the recess. How do members feel
about that?
Mrs Mulligan: I share some of the concerns
about dealing with so much legislation and the
speed at which we are doing so. However, the
convener’s suggestion about how we consider the
Criminal Proceedings etc (Reform) (Scotland) Bill
is probably the best. Given my other colleagues’
comments, they would not disagree with that.
Without weeping and wailing about our position—
perhaps Bruce McFee is right that we could
pursue other avenues—the convener seeks
agreement from us to her recommendation and I
think that we should go with it.
Margaret Mitchell: I do not oppose the
recommendation, but I add the proviso that it
should be looked on sympathetically if discussion
takes longer than we anticipate and we do not
finish dealing with the amendments by the end of
a meeting. If we take longer over our
consideration, there will be a good reason for it.
We need to hammer out that issue. With that
proviso, I am happy to agree to the timetable.
The Convener: I am happy with that proviso—it
is pretty much how I would express the situation
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myself. We must have some flexibility if we come
up against a problem that we cannot resolve. One
way of resolving it could be to say that we will not
agree to a certain amendment at stage 2. We
need that flexibility to iron out some of the issues
that we raised at stage 1. Part of the difficulty in
doing a stage 1 report in which lots of issues are
raised is that stage 2 follows so quickly and we do
not have time to resolve them. Stage 2 is much
more adversarial.
We have also discussed our role in relation to
the budget. Thankfully, we are talking about only
one meeting, but it will be a four-hour meeting.
This is our third meeting this week as it is.
Members should say whether they intend to be
there. There might be some way in which we could
share the responsibility so that we do not all have
to be at the budget meeting.
Mike Pringle: Will we have only one more
budget meeting?
The Convener: We will have one oral evidencetaking session and then we must prepare a report,
so I presume that we will have two meetings on
the budget. Members who come to the evidencetaking meeting should come to the meeting on the
report.
Mr McFee: I have a point about what you said
earlier. As I can testify, because I am on the
Procedures Committee, work on any report by that
committee is the graveyard shift. As part of the
review of parliamentary time that it is undertaking,
that committee has issued a consultation paper.
Although the paper is not as wide as I would have
liked it to be and does not deal specifically with
stage 2 or the space between stage 1 and stage 2,
for example, members will have the opportunity to
raise such issues in the debate—which will, I think,
be held on 5 October—if they feel strongly about
them. If I remember correctly, the Procedures
Committee has received no evidence on stage 2,
although it has had some on the timing and
lodging of amendments at stage 3. The
consultation paper is quite broad, so if members
feel that there is insufficient time between the end
of stage 1 and the commencement of stage 2,
they can express that concern. I say that because
there are usually only about six members in the
chamber for Procedures Committee debates.
The Convener: We have fed into that work in
the past and should continue to do so, but in my
opinion we are talking about a more fundamental
issue than timetabling. At stage 1 of the Criminal
Proceedings etc (Reform) (Scotland) Bill, we
asked questions about the detail of how liberation
on undertaking provisions would be applied. We
should have had answers to those questions. The
problem lies in the approach that the Executive’s
bill team is taking. The Criminal Proceedings etc
(Reform) (Scotland) Bill is not the first bill in
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relation to which the Executive has expected us to
agree to the creation of a general power without
our having examined the detail of how that power
would be exercised. Our approach has always
been to examine the detail. Although we asked our
questions at the beginning of the process, they
have not all been answered. The issue is about
more than just the timetable.
Mr McFee: I certainly agree that it is about the
use of parliamentary time rather than just
timetabling.
However, there is an issue on which I disagree
with you. It is the Executive that promotes a bill,
not the bill team. Frankly, the relevant minister has
a responsibility to ensure that the committee that
is scrutinising a bill gets its answers. I expect the
minister in charge of any bill to be able to justify
the rationale behind it and to explain how its
procedures will work before it becomes the subject
of committee consideration. There is a wider
issue.
The Convener: Where does that leave us? We
will open up the amendment process on sections 1
to 5 and sections 7 to 13, but with Margaret
Mitchell’s proviso that if we feel we need more
time or additional answers in order to make
progress as our consideration of the bill proceeds,
we should be able to report back to the Minister for
Parliamentary Business on how we are doing.
Do members agree to the motion?
Margaret Mitchell: I will be happy to agree to
the motion, on the proviso that if the committee
finds that consideration takes longer than
expected because discussion of particular
provisions goes on, the timetable could be
amended. The provisions on liberation on
undertaking, which the convener mentioned, are
an excellent example. Only today it has been
reported that a person in Dumfries was cautioned,
charged and released in circumstances similar to
those that will be subject to the powers on
undertakings that we are being asked to agree to
in the bill. Not surprisingly, we want to get the
provisions right; if that requires a lengthy
discussion that puts the timetable out, so be it. I
seek confirmation that the minister would be
sympathetic to that—that is my proviso. On that
basis, I am happy to support the motion.
The Convener: Yes, but the motion refers to
sections 1 to 5 and sections 7 to 13. [Interruption.]
I think that the motion just gives the target for day
1. [Interruption.]
Mr McFee: I assume that we will deal with
sections 1 to 5 on the first day of stage 2 and
sections 7 to 66 on a separate day.
Mike Pringle: That is my assumption.
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Mr McFee: If that is not the case, I will oppose
the motion.
The Convener: I ask Callum Thomson to clarify
matters.
Callum Thomson (Clerk): The motion is the
order of consideration for the whole bill. The only
feature to point out is that section 6 will be taken
out of turn, so it will be dealt with at the end of the
main sections of the bill and will probably not be
taken until day 4 or thereabouts of stage 2. As far
as the target for day 1 is concerned, which is not
subject to a motion, we will consider amendments
to sections 1 to 5 plus sections 7 through to 13.
Mr McFee: In that case, what was said slightly
earlier about the final day for lodging amendments
for sections 1 to 5 was not wholly accurate. Friday
is potentially the final day for lodging amendments
for sections 1 to 13.
Callum Thomson: That is correct, with the
exception of section 6.
The Convener: That is the target.
Mr McFee: Friday 29 September is the deadline
for lodging amendments to sections 1 to 13,
excluding section 6.
Callum Thomson: To explain further, sections 7
to 13 have been suggested because they appear
to be relatively non-controversial parts of the
proceedings part of the bill—part 2—whereas, if
memory serves me correctly, section 14 deals with
trial in absence. Therefore, that section has not
been included in day 1 of our consideration of
amendments. It was thought that to make
progress with the bill we should go as far as
section 13, excluding section 6.
Mr McFee: I accept the rationale behind the
decision, but I want to be clear that the advice that
we are being given that amendments should be
lodged by Friday 29 September potentially applies
up to section 13, excluding section 6.
The Convener: Amendments to those sections
cannot be accepted after that deadline, but
amendments to other sections obviously will be.
The next time we meet to discuss the subject will
be the second week after recess, so the deadline
will be the first week back.
Mr McFee: The next time we—
The Convener: The next occasion on which we
discuss the Criminal Proceedings etc (Reform)
(Scotland) Bill after 4 October will be the second
week following the recess.
Mike Pringle: “Following the recess.” I thought
that you said “second week of the recess”.
The Convener: No—I mentioned the second
week following the recess.
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I move,
That the Justice 1 Committee considers the Criminal
Proceedings etc (Reform) (Scotland) Bill at Stage 2 in the
following order: sections 1 to 5, sections 7 to 66, section 6,
section 67, schedule and sections 68 to 71.

Motion agreed to.
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Criminal Proceedings etc. (Reform) (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1-5
Section 6
Schedule
Long Title

Sections 7-66
Section 67
Sections 68-71

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Margaret Mitchell
44

In section 1, page 1, leave out line 19
Hugh Henry

1

In section 1, page 1, line 20, after <bail> insert <in accordance with subsection (1) above>
Hugh Henry

2

In section 1, page 1, line 22, at end insert—
<(2A) Reference in subsections (1)(a)(ii) and (2) above to the public interest includes
(without prejudice to the generality of the public interest) reference to the
interests of public safety.>
Hugh Henry

3

In section 1, page 1, line 22, at end insert—
<(2B) The court must (without prejudice to any other right of the parties to be heard)
give the prosecutor and the accused person an opportunity to make
submissions in relation to a question of bail.>
Hugh Henry

4

In section 1, page 1, line 23, after <bail> insert <(including as to bail conditions)>
Hugh Henry

5

In section 1, page 1, line 24, after <in> insert <so>
Hugh Henry

6

In section 1, page 2, line 1, after first <of> insert <so>

SP Bill 55-ML1

1
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Hugh Henry
7

In section 1, page 2, line 1, after <bail> insert <(including as to bail conditions)>
Hugh Henry

8

In section 1, page 2, line 24, at end insert <the following examples—>
Hugh Henry

9

In section 1, page 2, line 38, at end insert <(including convictions outwith Scotland)>
Margaret Mitchell

45

In section 1, page 3, leave out lines 8 to 33
Section 2
Hugh Henry

10

In section 2, page 3, line 37, at end insert—
<(2B) Where the court—
(a) grants bail to a person accused of a sexual offence (having the meaning
given by section 210A(10) and (11) of this Act); and
(b) does so without imposing on the accused further conditions under
subsection (4)(b)(i) below,
the court shall also state why it considers in the circumstances of the case that
such conditions are unnecessary.”,>
Margaret Mitchell

51

In section 2, page 3, leave out lines 38 to 40
Hugh Henry

11

In section 2, page 4, line 3, after <shall> insert <(if the accused is present)>
Hugh Henry

12

In section 2, page 4, line 8, at end insert—
<(B1) The accused shall (whether or not the accused is present when bail is granted)
be given a written explanation in ordinary language of the matters mentioned
in paragraphs (a) to (c) of subsection (A1) above.
(C1) Such a written explanation may be contained in the copy of the bail order given
to the accused or in another document.”,>
Margaret Mitchell

46
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In section 2, page 4, line 9, after <(1),> insert—

2

<( ) after the word “accused”, where it first occurs, there is inserted “before he
is liberated”,>
Margaret Mitchell
47

In section 2, page 4, line 11, at end insert—
<(ab) the date of the next diet relating to the offence with which he is charged
and which he is required to attend;”,>
Margaret Mitchell

48

In section 2, page 4, line 11, at end insert—
<( ) after subsection (1) there is inserted—
“(1A) The accused shall sign the order granting bail acknowledging that he has read
and understood—
(a) the effect of the conditions imposed;
(b) the effect of the requirement under subsection (2B) below; and
(c) the consequences which may follow a breach of any of these conditions
or that requirement.”.>
Section 3
Hugh Henry

13

In section 3, page 5, line 22, leave out from <incident> to <of> in line 23 and insert <accused has
breached, or is likely to breach,>
Section 4
Hugh Henry

14

In section 4, page 5, line 31, leave out from <, in> to end of line 33 and insert—
<( ) after subsection (1) there is inserted—
“(1A) This section also applies where a person who has accepted the conditions
imposed on his bail wants to have any of them removed or varied.”,
( ) in subsection (2), for the words from “above” to the end there is substituted “or
(1A) above, have power to review (in favour of the person) its decision as to bail,
or its decision as to the conditions imposed, if—>
Hugh Henry

15

In section 4, page 5, line 37, at end insert—
<“(3ZA) A notice of appeal under this section is to be lodged with the clerk of the court
from which the appeal is to be taken.>

3
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Hugh Henry
16

In section 4, page 5, line 38, leave out <the Clerk of Justiciary shall> and insert <that clerk shall
without delay>
Hugh Henry

17

In section 4, page 6, leave out line 1 and insert—
<(b) request the judge to provide a report of the reasons for that decision.>
Hugh Henry

18

In section 4, page 6, leave out lines 2 to 4 and insert—
<(3B)

The judge shall, as soon as is reasonably practicable, provide that clerk with
the judge’s report of those reasons.>

Hugh Henry
19

In section 4, page 6, line 4, at end insert—
<(3BA) The clerk of court (where not the Clerk of Justiciary) shall send the notice of
appeal without delay to the Clerk of Justiciary.
(3BB) That clerk (where not the Clerk of Justiciary) shall, before the end of the day
after the day of receipt of the notice of appeal, send the judge’s report (if
provided by then) to the Clerk of Justiciary.
(3BC) The Clerk of Justiciary shall, upon receipt of the notice of appeal, without
delay fix a diet for the hearing of the appeal.>
Margaret Mitchell

49

In section 4, page 6, line 6, leave out <or> and insert <and, if represented,>
Hugh Henry

20

In section 4, page 6, line 8, leave out <(3B)> and insert <(3BB)>
After section 4
Hugh Henry

21

After section 4, insert—
<Attitude of prosecutor after conviction
After section 32 of the 1995 Act there is inserted—
“32A
(1)

Bail after conviction: prosecutor’s attitude
Where—
(a) a person has been convicted in any proceedings of an offence; and
(b) a question of bail (including as to bail conditions) subsequently arises in
the proceedings (whether before sentencing or pending appeal or
otherwise),
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4

the prosecutor and the convicted person must be given an opportunity to make
submissions in relation to the question.
(2)

But the attitude of the prosecutor towards the question does not restrict the
court’s exercise of its discretion in determining the question in accordance with
the rules applying in the case.

(3)

Despite subsection (1) above, the prosecutor need not be given an opportunity
to make submissions in relation to a question of bail arising under section 245J
of this Act.

(4)

This section is without prejudice to any other right of the parties to be
heard.”.>
Section 5

Hugh Henry
22

In section 5, page 6, line 30, at end insert—
<( )

In section 201 (power of court to adjourn case before sentence) of that Act—
(a) in subsection (4)—
(i)

after the word “appeal” in the first place where it occurs there is inserted
“to the High Court”,

(ii) the words “presented to the High Court” are repealed,
(b) after that subsection there is added—
“(5)

A note of appeal under subsection (4) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and
(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.

( )

In section 245J (breach of certain orders: adjourning hearing and remanding in custody
etc.) of that Act—
(a) in subsection (5), for the words “by note of appeal presented to the High Court,
who” there is substituted “to the High Court by note of appeal, and the High
Court”,
(b) after that subsection there is added—
“(6)

A note of appeal under subsection (5) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and
(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.>

5


23

Section 7
Hugh Henry
23

In section 7, page 9, line 20, leave out from <305> to <“305A> in line 21 and insert <303A of the
1995 Act there is inserted—
“Electronic proceedings
303B>
Hugh Henry

24

In section 7, page 9, line 25, at end insert—
<(c) the requirement for signing may be satisfied in relation to any other
complaint by an electronic signature.>
Hugh Henry

25

In section 7, page 9, line 34, at end insert—
<(3A)

The requirement in section 85(4) of this Act for signing may be satisfied by
electronic signature.>

Hugh Henry
26

In section 7, page 9, line 36, at end insert—
<(4A)

The requirement in section 141(3)(a) of this Act for signing may be satisfied
by electronic signature.>

Hugh Henry
27

In section 7, page 9, line 39, at end insert—
<(5A)

The requirements in section 172(2) of this Act for signing by the clerk of court
may be satisfied by electronic signature.>

Hugh Henry
28

In section 7, page 10, line 8, at end insert—
<(1A) After section 308 of the 1995 Act there is inserted—
“308A

Expressions relating to electronic proceedings>

Hugh Henry
29

In section 7, page 10, line 17, at end insert <, but includes a version of an electronic signature
which is reproduced on a paper document>
Hugh Henry

30

In section 7, page 10, line 26, at end insert—
<( ) allowing requirements as to formality (and validity) of documents to be satisfied
by electronic means,>
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Hugh Henry
31

In section 7, page 10, line 32, leave out <which are in electronic form>
Hugh Henry

32

In section 7, page 10, line 33, leave out <such>
Hugh Henry

33

In section 7, page 10, line 36, at end insert—
<(5)

In subsection (2), the expressions “electronic complaint” and “electronic
communication” are to be construed by reference to section 308A (expressions relating
to electronic proceedings) of the 1995 Act.>

Hugh Henry
34

Divide section 7 into two sections, the first (Electronic proceedings) consisting of subsections (1)
and (1A) and the second (Further provision for summary cases) consisting of subsections (2) to
(5)
Hugh Henry

35

Move section 7 to after section 32
Section 8
Hugh Henry

36

In section 8, page 11, line 19, leave out <an electronic communication in legible form> and insert
<a legible version of an electronic communication>
Hugh Henry

37

In section 8, page 11, line 22, leave out <an electronic communication in legible form> and insert
<a legible version of an electronic communication>
Hugh Henry

38

In section 8, page 12, line 11, leave out <an electronic communication in legible form> and insert
<a legible version of an electronic communication>
Section 10
Margaret Mitchell

50

In section 10, page 13, line 7, after <accused> insert <and, if represented, to his solicitor>

7
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Section 12
Marlyn Glen
52

In section 12, page 14, leave out lines 4 to 26
After section 28
Hugh Henry

39

After section 28, insert—
<Jury citation
In section 85 (juries: citation and attendance of jurors) of the 1995 Act, after subsection
(4) there is inserted—
“(4A) Citation of a juror may also be effected by an electronic citation which is
sent—
(a) by or on behalf of the sheriff clerk; and
(b) by means of electronic communication,
to the home or business email address of the juror.
(4B) Citation under subsection (4A) above is a legal citation if the sheriff clerk
possesses a legible version of an electronic communication which—
(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and
(c) bears to have been sent to the home or business email address of the
juror being cited.
(4C) In subsection (4A) above, an “electronic citation” is a citation in electronic
form which—
(a) is capable of being kept in legible form; and
(b) is signed by electronic signature by or on behalf of the sheriff clerk.”.>
Section 6
Hugh Henry

40

In section 6, page 8, line 11, leave out <appears> and insert <is required to appear>
Schedule
Hugh Henry

41

In the schedule, page 74, line 34, at end insert—
<( )
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In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.>

8

Hugh Henry
42

In the schedule, page 74, line 38, at end insert—
<( )

In section 177(3) (procedure where appellant in custody) of that Act, the words “, after
hearing parties,” are repealed.

( )

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.>

Hugh Henry
43

In the schedule, page 75, line 4, at end insert—
<In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.>

9
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Criminal Proceedings etc. (Reform) (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.

Groupings of amendments
Bail in exceptional circumstances
44, 45
Entitlement to bail
1, 3, 4, 5, 6, 7, 21, 41, 42, 43
Public safety considerations in determining entitlement to bail
2
Grounds relevant to entitlement to bail
8, 9
Bail conditions where person accused of a sexual offence
10
Standard conditions of bail
51
Bail and bail conditions
11, 12, 47, 48
Timing of delivery of bail order
46
Breach of bail conditions
13
Bail review
14
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Bail appeal
15, 16, 17, 18, 19, 20, 22
Communications with the accused’s solicitor
49, 50
Electronic proceedings
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39
Disclosure of convictions
52
Liberation on undertaking
40
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
36th Meeting, 2006 (Session 2)
Wednesday 4 October 2006
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan

Bruce McFee
Margaret Mitchell
Stewart Stevenson

Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18,19, 20, 21, 22, 23, 24, 25, 26, 27, 28,
29, 30, 31, 32, 33, 34, 35, 36, 37 and 38.
The following amendments were disagreed to by division—
46 (For 1, Against 5, Abstentions 0)
47 (For 1, Against 5, Abstentions 0)
48 (For 1, Against 5, Abstentions 0)
49 (For 2, Against 4, Abstentions 0)
50 (For 2, Against 4, Abstentions 0)
Amendments 44 and 51 were moved, and with the agreement of the
Committee, withdrawn.
Amendment 45 was not moved.
Sections 9, 10 and 11 were agreed to without amendment.
Sections 1, 2, 3, 4, 5, 7 and 8 were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 11 having
been agreed to.
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Scottish Parliament

support Margaret Mitchell—although I am certainly
not disposed to doing so at the moment.

Justice 1 Committee

Margaret Mitchell: I should probably make it
clear that amendment 45 is a probing amendment,
the purpose of which is to try to clarify the
provisions in the bill. I think that it will be useful to
hear the minister’s explanation, which I hope will
strengthen the bill.

Wednesday 4 October 2006
[THE CONVENER opened the meeting at 09:53]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 2
The Convener (Pauline McNeill): Good
th
morning. I welcome everyone to the 36 meeting
in 2006 of the Justice 1 Committee.
Agenda item 1 is consideration of the Criminal
Proceedings etc (Reform) (Scotland) Bill at stage
2. I welcome the Deputy Minister for Justice, Hugh
Henry. I also welcome his team: Alex Gordon,
Paul Johnston, Leanne Cross and Noel Rehfisch.
Section 1—Determination of questions of bail
The Convener: Amendment 44, in the name of
Margaret Mitchell, is grouped with amendment 45.
Margaret Mitchell (Central Scotland) (Con):
Good morning, minister.
Amendment 44 is consequential on amendment
45, which would remove the restriction to grant
bail that is specified in proposed new section 23D
of the Criminal Procedure (Scotland) Act 1995.
The purpose of both amendments is to try to
clarify
what
will
constitute
“exceptional
circumstances”. Given that the standard criteria to
which courts can have regard are the serious
nature of the offence and the fact that the accused
has an analogous previous conviction, the current
criteria seem to go quite far towards covering most
circumstances. The purpose of my amendments is
to get a little more information from the minister on
what he believes would constitute “exceptional
circumstances”.
I move amendment 44.
Stewart Stevenson (Banff and Buchan)
(SNP): Perhaps I have failed to understand the
purpose of amendments 44 and 45 but, on first
reading them, I was rather alarmed that they seek
to delete a provision that would ensure that a
person who is accused of a violent or sexual
offence will be unlikely to be given bail. The
amendments seem to open the door to such a
person being granted bail. Without reference to
any particular on-going case, I think that few of us
will have read recent newspapers without being
aware of the difficulties that exist with particular
categories of offences. If the minister cannot
enlighten me and persuade me otherwise, I might

The Convener: I want to put on record the fact
that I welcome proposed new section 23D of the
1995 act, which is one of the strongest provisions
in this part of the bill. However, whenever we are
discussing matters at stage 2, it is always
welcome to have absolute clarity about how it is
intended the provisions will operate. Therefore, it
will be helpful if the minister can clarify how the
phrase “exceptional circumstances” will be applied
and how broad in scope the provisions concerning
analogous offences are meant to be.
The Deputy Minister for Justice (Hugh
Henry): I share the reservations that the convener
and Stewart Stevenson expressed about
amendments 44 and 45 and I agree that proposed
new section 23D of the 1995 act is one of the
strongest provisions in the bill. It is designed not
only to send out a clear message but to provide a
certain degree of assurance to the wider public.
That is consistent with everything else that we are
doing in the bill.
Notwithstanding the fact that they are probing
amendments, amendments 44 and 45 seek to
remove from the bill proposed new section 23D of
the 1995 act. Proposed new section 23D will
provide that a person is to be granted bail in
certain solemn cases only—the “only” is
important—if exceptional circumstances exist. The
provisions will apply where the accused is charged
with a violent or sexual offence and has a previous
indictment conviction for a similar offence or where
the accused is charged with drug trafficking and
has a similar previous conviction on indictment.
We have made it clear that public safety is at the
heart of our proposals—we will return to that issue
later this morning—and proposed new section 23D
of the 1995 act will reinforce that. Although the
courts will be directed by proposed new section
23C to consider previous convictions whenever
they determine a question of bail, the section
makes it clear that a particular carefully defined
category of accused will be granted bail only in
exceptional circumstances. In the interests of
clarity and of ensuring that the public understand
the factors that are taken into account when bail
decisions are made in the most serious cases,
proposed new section 23D should—as the
convener and Stewart Stevenson suggested—
remain as a significant part of the overall package
of provisions on bail.
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I know that Margaret Mitchell’s amendments are
merely probing amendments, but I believe that the
bill will provide in statute clear direction that in
serious cases bail should be granted only in
exceptional circumstances. In a sense, it would be
hard to be more prescriptive without interfering
with the proper independence of the courts to
make the ultimate decision. We have provided a
clear indication in statute of the direction in which
we want to move. If we were to remove proposed
new section 23D as amendments 44 and 45
suggest—I know that Margaret Mitchell probably
does not intend this—then that clarity would be
reduced, which could result in less consistent
decisions and could lead to a decision to grant bail
to an accused who might otherwise have been
remanded.
If the question is about how we define
“exceptional circumstances”, we cannot by
definition know what those circumstances are.
Exceptions have to be exceptions. If it is possible
to list them, they are, in a sense, no longer
exceptions because something else might come
up that has not been listed. The courts are not
only best placed but are more than able to
determine what “exceptional circumstances” are. I
think that proposed new section 23D of the 1995
act is correct and that amendments 44 and 45
would weaken its clarity.
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a red herring as far as proposed new section 23D
is concerned.
The Convener: I will let Margaret Mitchell
comment on that if she wants to, but it is helpful to
have that clarified. The committee’s position at
stage 1 was that we were clear that proposed new
section 23D of the 1995 act was about refusing
bail except in certain circumstances. It is almost
the opposite of proposed new section 23B, which
states that bail is to be granted except in certain
circumstances. We welcomed those provisions.
We have not asked directly whether the
provisions are in tune with the ECHR, but we
presume that they are, because you did not say
that there are any ECHR issues. I do not have any
concerns about that. However, it is helpful that we
have had a debate about what we expect of the
courts, given the provisions.
Does Margaret Mitchell want to say anything to
wind up?
Margaret Mitchell: I thank the minister for his
response. Despite what he said, it was not my
intention to be mischievous. I am comforted that
the provisions might help to counter the perception
that bail has been granted in circumstances in
which it should not have been granted. Therefore,
I am happy to seek to withdraw amendment 44.
Amendment 44, by agreement, withdrawn.

10:00
Margaret Mitchell: It is clear that the minister
does not have a particular situation in mind. I
welcome the fact that proposed new section 23D
of the 1995 act tries to redress the balance of the
incorporation of the European convention on
human rights directly into Scots law. There is a
general feeling of unease that bail is being granted
in cases in which it would previously have been
refused. If proposed new section 23D of the 1995
act seeks to alter that, I am more than happy for
the provision to remain in the bill.
Hugh Henry: Convener, may I clarify
something? I would not want it to be left on the
record that we are proposing new section 23D of
the 1995 act in order to dilute or weaken the
ECHR—the provision will not do that. It will help
the courts and it will also reassure the public
because it describes the circumstances that can
be considered in determining whether bail may be
granted. The suggestion that the ECHR means
that people must be granted bail is a fallacy. The
courts can still decide not to grant bail if the judge
so determines. In a sense, we are attempting to be
more prescriptive in order to clarify for everybody
when bail may or may not be considered. It was
possibly mischievous or maybe unconscious that
the ECHR was brought into the discussion, but it is


32

The Convener: Amendment 1, in the name of
the minister, is grouped with amendments 3 to 7,
21 and 41 to 43.
Hugh Henry: Amendments 1, 5 and 6 are
technical. They will simply make it clear that the
whole of proposed new section 23B of the 1995
act deals with bail for an accused at the preconviction stage, even though some of the
subsections do not refer specifically to accused
persons. The Executive’s policy is that, when a
court is considering a question of bail, it should be
clear that the court’s discretion is not constrained
by the prosecutor’s stance. Proposed new section
23B sets out that position in relation to preconviction bail. The position as regards postconviction bail will be clarified by amendment 21,
to which I will return.
Amendments 4 and 7 will help to ensure that the
policy applies to questions that the courts face in
relation to the imposition of bail conditions, as well
as to the question whether bail should be granted.
Amendment 4 confirms that the prosecutor’s
attitude will not restrict the court’s discretion in
relation to the imposition of bail conditions.
Amendment 7 confirms that the court may request
information from the prosecutor or the accused’s
solicitor or counsel for the purpose of determining
a question as to the imposition of bail conditions.

3869

4 OCTOBER 2006

Amendments 3, 21 and 41 to 43 will provide
consistency and clarity on the right of the
prosecutor and the accused to be heard on bail
applications. Amendment 3 will put it beyond
doubt that the proposed new section 23B of the
1995 act, which will be inserted by section 1 of the
bill, will allow both the prosecutor and the accused
to make submissions, which would generally be
oral, with regard to a question of bail in preconviction cases. Amendment 3 picks up on a
point that was made by the Sheriffs Association,
which underlined the importance of placing
beyond doubt the court’s right to take the
prosecutor’s view into account when deciding on
bail.
Amendment 3 will also make proposed new
section 23B consistent in that respect with
proposed new section 32A of the 1995 act, which
will be inserted by amendment 21. The purpose of
new section 32A(1) is to confirm that, following
conviction and where a question of bail is being
considered
by
the
court—that
includes
consideration of bail conditions—the prosecutor
and the convicted person will have the right to
make submissions on the question of bail.
Notwithstanding the right of the prosecutor to
make submissions, proposed new section 32A(2)
confirms that the court’s discretion in determining
the question of bail will not be restricted in any
way by the attitude of the prosecutor.
Proposed new section 32A(3) refers to section
245J of the 1995 act, which details how the court
decides questions of bail where a probationer or
offender appears before it in respect of an
apparent failure to comply with a requirement of a
court disposal, such as a probation order or a drug
treatment and testing order. Under section 245J of
the 1995 act, the prosecutor currently has the right
to be heard in relation to any appeal of the court’s
decision on bail, but not in relation to its initial
determination. Amendment 21 will remove the
requirement for the Crown to be heard under
section 245J of the 1995 act.
Amendments 41, 42 and 43 are consequential
amendments that will remove from sections
112(2), 177(3), 201(4) and 245J(5) of the 1995 act
the existing references to parties being heard.
Those references are unnecessary in view of the
general provision in proposed new section 32A.
Taken together, amendments 3, 21 and 41 to 43
will make the position in relation to the
prosecutor’s right to be heard more consistent. In
all cases, with the exception of the specific
circumstances that are caught by section 245J of
the 1995 act, whenever bail is sought post
conviction or the accused appeals refusal of bail
post conviction, the prosecutor will have the right
to make oral or written submissions to the court.
The prosecutor will, therefore, have the right to

make submissions
conviction.
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after

I move amendment 1.
Stewart Stevenson: Unless the minister talks
me out of it, I plan to support the amendments. I
have a purely technical question. Amendment 3
refers to “the accused person” and proposed new
section 32A(1) of the 1995 act, which will be
inserted by amendment 21, refers to “the
convicted person”. I take it that those terms are to
be understood as including the person’s legal
representative.
Hugh Henry: In practice, the submission would
be made by the accused’s representative.
The Convener: I want clarification of two points.
First, you referred to bail being sought “following
conviction”. Are you talking about the part of the
process where a jury has made a determination
but sentence has not yet been passed? Does
“post conviction” mean that there has been an
appeal of some kind after sentence?
Hugh Henry: “Post conviction” could be
pending or after sentencing. The answer to your
first question is yes.
The Convener: With reference to amendment
21, you used the phrase “following conviction”. I
presumed that that meant before sentencing.
When you used the term “post conviction”, I
thought that you must mean something different—
situations in which the accused is in custody and
has lodged an appeal on some grounds, for
example. Under previous legislation, the Crown
did not have the right to be heard in appeal cases.
We have now repaired that.
Hugh Henry: “Post conviction” would mean
following conviction. The matter is set out in
amendment 21, in proposed new section 32A(1) of
the 1995 act. The wording is this:
“Where—
(a) a person has been convicted in any proceedings of
an offence; and
(b) a question of bail (including as to bail conditions)
subsequently arises in the proceedings (whether before
sentencing or pending appeal or otherwise)”.

The Convener: That is attempting to ensure
that the bill is clear about the right of both parties
to be heard at each stage.
Hugh Henry: That is correct—that is it in a
nutshell.
The Convener: I wish to raise a couple of
further issues on the phrase “the stance of the
prosecutor” and the onus on the court to make the
final determination. I fully support the idea of the
court having the final say, but the Sheriffs
Association characterised this area of the bill as
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being about sheriffs having to disregard the
position of the Crown. It is important to put on
record what the provisions will mean. I presume
that any sheriff can continue to take the position of
the Crown fully on board if it moves to oppose bail,
as it has done in the past. If the Crown does not
oppose bail but the court thinks that bail should be
opposed, proposed new section 32A of the 1995
act will give it the power to do that. That is the
main point.

Crown has to say in relation to bail. Whatever the
sheriff’s decision, it will be final.

Hugh Henry: Essentially, that is correct. The
final determination is a matter for the court. We
want to ensure that there will be no doubt about
that. There might be reasons why the Crown
would decide not to oppose bail, although a sheriff
might think that that position is wrong. We wish to
make it clear that the ultimate decision lies with
the sheriff.

and that

There have been cases in which there has been
confusion about whether bail should have been
granted or whether bail had been opposed. I hope
that the provisions will not be characterised by
sheriffs ignoring the views of the Crown. Equally,
however, we want to make it clear that the sheriff
will have the final say in determining whether bail
is appropriate and might, indeed, decide that bail
is inappropriate even though it is not opposed by
the Crown.
The Convener: In most cases, sheriffs will not
be criticised for continuing to accept the position of
the Crown if it decides to oppose bail.
Hugh Henry: If the Crown decides to oppose
bail and the sheriff believes that that is correct, the
sheriff should act accordingly.
The Convener: So the sheriff will not be
expected to weigh up how the Crown has come to
its position on the matter.
Hugh Henry: I am sure that when a sheriff
makes a determination about whether or not bail is
appropriate, he or she will have regard to the
circumstances of the case. There might be some
inference from how the Crown has come to its
decision—I do not know—but I do not expect such
decisions to be made lightly. We want it to be clear
that the ultimate decision is for the sheriff.
The Convener: I will explain my reason for
asking the questions. I fully support the provisions
under section 1 of the bill. I want to be sure that
the correct interpretation of proposed new section
23B of the 1995 act is that the final decision will be
down to the court. I do not want a position to be
reached where somebody challenges a decision of
the court because it did not assess whether the
prosecutor had made the right decision in moving
for bail to be opposed or refused. I want to be
clear that there will be no requirement on the part
of the sheriff to look behind anything that the
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10:15
Hugh Henry: Yes, ultimately the sheriff’s
decision is final. I refer you to paragraphs 4 and 5
of my letter of 15 September, where I say that
“We recognise that this may result in some further
questioning of the Crown by the court”

“the provisions of the Bill give the court considerable
discretion to judge which factors are relevant and material
in the particular circumstances of the case before it.”

Mr Bruce McFee (West of Scotland) (SNP): I
am sorry to labour the point. During our visits to
Linlithgow and other places, sheriffs gave us the
distinct impression that if the Crown had not
opposed bail they did not feel that they were in a
position to oppose it. Will proposed new section
32A address a situation in which the Crown has
not opposed bail but the court or sheriff has taken
the view that bail should be opposed or should not
be granted, and therefore remove any restriction—
real or imaginary—on the sheriff to go along with
the prosecution when it has not opposed bail? I do
not know if that is clear.
Hugh Henry: One of the amendments makes it
clear that the court can consider what the Crown
says, but the court is not bound in any way by that.
We are trying to make it absolutely clear that it is
for the court to make that decision. It is only proper
that the court should have regard to what the
Crown says—the Crown has the right to be
heard—but the court should, having weighed up
all the circumstances, make the determination.
Mr McFee: In such situations, it will not just be a
question of what the Crown says. The court will
not be bound by what the Crown says and will not
be bound by what the Crown does not say.
Hugh Henry: That is correct. If a sheriff decides
in the circumstances that a different opinion from
the prosecution’s is appropriate, that will be a
matter for that sheriff. The prosecution’s
submission is always important for the court’s
deliberation and consideration, and the court
would have to take full account of the
prosecution’s attitude. However, I emphasise
again that whether the prosecution opposes bail or
says nothing does not bind the court. The court is
the referee and the decision-maker.
Margaret Mitchell: We seem to be considering
a situation in which the Crown has not opposed
bail and the sheriff decides to oppose or not grant
it. Although no figures are held centrally, there
have been times when the Crown has opposed
bail but the sheriff has granted it. Is there anything
in the amendments that will help to make a court
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more transparent about why it has taken such a
decision? That would be extremely helpful,
although there are provisions in the bill that will
require that reasons be given for granting bail.
Hugh Henry: Margaret Mitchell refers to the
wider provisions in the bill. We have just discussed
the part of the bill that provides for bail being
granted only in exceptional circumstances, but we
are moving towards a requirement for the court to
give reasons in such cases. When all that is
combined, we will have a much clearer
determination of the bail process. I hope it will give
clarity, and that it will encourage consistency and
more confidence in the system.
The Convener: I have two further issues. The
right to make submissions makes perfect sense
but how does it differ from the current position?
Hugh Henry: In a sense, it is a declaration of
what currently happens. With everything else that
we are doing in the bill, it would be helpful to have
a clear explanation of what already happens.
The Convener: Are the submissions oral?
Hugh Henry: They can be.
The Convener: My final question is on sheriffs
being required to give reasons to grant or refuse
bail. Again, the proposal makes perfect sense to
me, but you will be aware that the Sheriffs
Association expressed some concerns on the
matter. Am I raising the issue in the right place,
minister?
Hugh Henry: The provision is in the bill, but
there are no amendments to change it, and you
can raise the matter wherever you wish, convener.
We believe that the provision makes an important
contribution to the bill. I understand the concerns
that have been expressed, but the public has the
right to know why bail is or is not granted:
explanations should be given.
As the committee knows, what happens in cases
can often lead to confusion, uncertainty and
unhappiness. The provision will help to ensure that
the public has the appropriate confidence in the
judicial system. Also, the era in which we live is
one of greater transparency and explanations; in
many cases, it is right that an explanation be
given.
The Convener: Is it the Executive’s intention to
hold discussions with the Sheriffs Association?
One of the association’s concerns is that
additional resources will be required. For example,
in a private meeting that we held in Glasgow, we
heard that the provision could add a minute to
every case in the custody court. The association
said that the provision would extend considerably
the workload of the custody court.
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I think you know that the committee is with you
in terms of the concept—it is good—but we need
to be clear on whether it will have any implications.
Hugh Henry: I am sure that there will be
implications, particularly at the beginning when
people are adjusting to new practices. Once
people become familiar with the new requirement
and incorporate it into their routine of working, the
situation will become easier for them. In
recognition of the resource and time implications,
we have provided extra resources. The bill’s
financial memorandum shows that £300,000 will
be made available for additional judicial time. We
will reflect on how the provision is working—
experience will give us further information—and,
obviously, we will continue to hold discussions.
The Convener: Thank you, minister.
Amendment 1 agreed to.
The Convener: Amendment 2, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 2 underlines the fact
that public safety is one factor in the public interest
provision. It does not change the effect of the bill.
Our position has always been that public safety
considerations are relevant when considering
public interest. If amendment 2 is agreed to, public
safety will be considered by the court when it
takes bail decisions.
One aim of the reforms in the bill is to make the
criminal justice system more readily understood by
the public at large. We read the helpful comments
that the committee made in that regard in its stage
1 report and, on reflection, we agree that an
explicit reference to public safety would make it
easier for the public to understand the extent of
the term “public interest”. The addition of the
phrase makes it clear that public interest includes
public safety.
I move amendment 2.
Stewart Stevenson: I commend the minister
and his team for their ability to work with the grain
of the committee’s view. I support amendment 2.
Margaret Mitchell: Likewise, I support
amendment 2. The addition of an explicit
reference to public safety will go a long way
towards reassuring the public and concentrating
minds at the point at which bail is either refused or
granted. Amendment 2 is welcome. I appreciate
the fact that you took note of the views that we
expressed at stage 1, minister.
The Convener: I, too, welcome the inclusion of
public safety in the bill. Someone—I do not
remember
who—suggested
that
ECHR
implications might arise from a sheriff having to
make a determination about public safety, which
might imply that they had already decided that a
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person was a danger to the public. I mention that
so that you know that that question has been
raised with us.

Stewart Stevenson: I thank the minister for
responding in amendment 8 to the concerns that I
expressed at stage 1.

Hugh Henry: We have no concerns about any
ECHR implications. If we think back to the stage 1
debate and evidence, our view was always that
the public interest includes public safety. All that
amendment 2 will do is specify that. In a sense, it
will change nothing for us, because we believe
that the provision is ECHR compliant.

I want a little bit of clarity about amendment 9. It
uses the phrase “including convictions outwith
Scotland”. However, in proposed new section 23D
of the 1995 act, the reference to convictions
elsewhere is to

The Convener: Does that mean that if public
safety were not included and the bill remained as
introduced, a sheriff could include public safety
anyway when giving their reasons?
Hugh Henry: We have always believed that
public safety is an essential component of the
public interest, which is much wider than public
safety, as members may recall from debates. We
acknowledge the concern that, somehow, public
safety might be overlooked when the public
interest is considered, so we are making it clear
that the public interest includes public safety. We
believe that the provision is ECHR compliant and
that, by definition, considering public safety is also
ECHR compliant.
Amendment 2 agreed to.
Amendments 3 to 7 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 8, in the name of
the minister, is grouped with amendment 9.
Hugh Henry: The Scottish ministers want to
provide a clear legislative framework for bail
decisions. That is why we are making express
provision in the bill to set out, as far as is
reasonably possible, the grounds on which bail
decisions should be taken. An important element
of that framework is providing the courts with an
illustrative and non-exhaustive list of material
considerations that are relevant to the bail
decision. Proposed new section 23C(2) of the
1995 act, as inserted by section 1 of the bill, will
do just that.
Amendment 8 responds to concerns that
Stewart Stevenson and perhaps other committee
members expressed at stage 1, by underlining the
fact that the listed considerations are examples
that do not limit the court’s discretion in taking into
account any other considerations that are relevant
to the case.
The purpose of amendment 9 is to place it
beyond doubt that the court can take into account
relevant previous convictions in other jurisdictions
in its consideration of bail.
I move amendment 8.
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“conviction in a member state of the European Union”,

which is a more restrictive formulation for
considering other convictions. Why does that
distinction exist?
I have a point about the phrase “outwith
Scotland”. I understand how, in a common
jurisdiction such as the European Union,
processes exist for EU member states to notify
one another of convictions and to make
information available. However, I am not clear
about how a court might know of a conviction in
Kazakstan, just to choose a random example of a
place that is outwith Scotland. It would be useful if
the minister could reassure us that what we are
trying to achieve in the bill will not be
compromised in any way—I do not expect it to
be—by a court failing to take account of a
conviction in, for example, Kazakstan.
10:30
Hugh Henry: There are probably three different
levels involved here. On the wider issue of Stewart
Stevenson’s Kazakstan question, we are trying to
ensure that we do not limit a court and that it can
take into account convictions from elsewhere. It
would be foolish not to allow that to happen simply
because of an oversight.
The other issue concerns convictions from
outwith Scotland but in the United Kingdom.
Currently, the police provide details of any
previous convictions in England, Wales or
Northern Ireland in the schedule of previous
convictions served on the accused. However, the
European Union dimension is significant for us,
given the freedom of mobility that exists in the EU.
Indeed, there have been cases in England, if not
in Scotland, of people with serious convictions
from other parts of the EU. In such circumstances,
it is important that, where possible—I stress where
possible, because we cannot give an absolute
prescription that will pick up everything from
anywhere an accused has lived—information
about previous convictions in other EU
jurisdictions is provided in the police report to the
procurator fiscal.
Police-to-police liaison is a significant factor that
might enable relevant information about EU
convictions to be provided when the police submit
their report. The 1959 Council of Europe
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convention on mutual legal assistance in criminal
matters provides a formal mechanism for member
states to exchange information on a person’s
previous convictions. That mechanism was
enhanced by the adoption of a Council of Europe
decision in November 2005 that provides that
member states will spontaneously transmit
information on previous convictions acquired in a
member state in relation to nationals of another
member state. A request for information on
previous convictions from another member state
must be responded to within 10 days of receipt. If
information on previous convictions in EU member
states is not available when a case is first called—
for example, when the accused appears from
custody—it is possible, in appropriate cases, to
seek a review of bail when the information
eventually becomes available.
I hope that by doing what we are doing we are
considering all the potential circumstances that
might be relevant to the consideration of bail. It
would be wrong for us not to consider the
possibility of obtaining information from elsewhere.
I do not pretend for a moment that the mechanism
to which I have referred will give 100 per cent
information on everyone, irrespective of where
they come from. However, it will make a significant
contribution as labour mobility becomes an
increasingly significant factor in how our society
develops.
Stewart Stevenson: I am not in any sense
trying to challenge the policy objective—I very
much welcome the minister’s useful explanation of
the practicalities of how the EU mechanism
operates—but I am left wondering, as I suspect
the minister is, about the random nature of how a
court might end up knowing about a conviction in
Kazakstan. I do not have a solution. It is
appropriate to leave it open that a court can be
made aware of a conviction from Kazakstan or
anywhere else equally exotic.
The Convener: I have just one question. We
rehearsed at stage 1 that section 1 tries to clarify
the factors that can be taken into account in a bail
refusal, but it does not provide an exhaustive list,
so a sheriff would not be prevented from giving a
reason for refusing bail that is not apparent or
included in the bill. I just want to get it on the
record that it is the Executive’s view that if a sheriff
gives a reason for refusing bail that is not
mentioned in the bill, it will still be valid.
Hugh Henry: That is correct. We use the phrase
“the following examples” in amendment 8 so that
the sheriff’s ability to consider other circumstances
will not be limited.
Margaret Mitchell: I welcome amendment 8,
which seeks to strengthen section 1 by making it
clear that the list of considerations is illustrative
rather than prescriptive. Amendment 9 will
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concentrate minds by ensuring that the court
considers offences that have been committed
outwith Scotland as well as those that have been
committed here. Amendments 8 and 9 are to be
welcomed.
Amendment 8 agreed to.
Amendment
agreed to.

9

moved—[Hugh

Henry]—and

Amendment 45 not moved.
Section 1, as amended, agreed to.
Section 2—Bail and bail conditions
The Convener: Amendment 10, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 10 seeks to add new
subsection (2B) to section 24 of the 1995 act,
which deals with bail and bail conditions. It
provides that when a court grants bail to a person
accused or convicted of a sexual offence in
solemn or summary proceedings without imposing
any special conditions, it must explain why it did
not consider such conditions necessary. It will
apply at all stages, both pre and post conviction.
That will mean that whenever a convicted sex
offender or someone who has been accused of a
sexual offence comes before a court and the court
decides not to impose any special bail conditions,
such as a condition that would require the accused
to stay away from a particular place, it will have to
explain why no such conditions were considered
necessary in the circumstances of the case.
Amendment 10 highlights the important nature
of the duty that has already been placed on the
court in such cases to consider what additional
bail conditions would help to protect the public.
Amendment 10 is significant, and I am sure that it
will be welcomed warmly and widely.
I move amendment 10.
The Convener: I welcome amendment 10,
because it will add weight to new section 23D of
the 1995 act. It will remind the court that there is a
presumption against bail and that the court should
state why it does not think that conditions are
necessary if it decides not to apply any.
I have just one question. Given the nature of the
offences that we are talking about, will there be
any implications if a sheriff says that he does not
think that the imposition of special conditions is
necessary? There have been some big cases in
which the system has got it wrong and released
serious and violent offenders into the community. I
presume that sheriffs have some kind of immunity.
If a sheriff judges that it is not necessary to impose
special conditions on the release on bail of a
serious sex offender, they will be required to write
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down their reasons for that decision.
amendment 10 have any other implications?

Will

Hugh Henry: No. It does not seek to hold
sheriffs to political or public account. Sheriffs must
make decisions that are appropriate to the
circumstances and must arrive at them
independently. Those decisions will be subject
only to the usual appeals process in the judicial
system. Amendment 10 simply represents an
attempt to ensure that, in certain circumstances,
the public understand why a particular decision
was made. Given some of the serious incidents
that have happened, it is important that there is
some understanding of why a decision to release
a particular offender on bail was reached.
However, amendment 10 is not an attempt to
second-guess sheriffs or to hold them to account
for decisions that have been properly made.
Amendment 10 agreed to.
The Convener: Amendment 51, in the name of
Margaret Mitchell, is in a group on its own.
Margaret Mitchell: Amendment 51 is a probing
amendment. It would remove the new standard
bail condition, which requires the accused not to
behave
“in a manner which causes, or is likely to cause, alarm or
distress to witnesses”.

There are two points behind the amendment. First,
I aim to clarify the additional protection that the
condition offers, given that such behaviour could
currently result in a breach of the peace charge,
which would automatically contravene the existing
standard bail condition not to commit an offence
while on bail. Secondly, the court currently has the
discretion to impose additional bail conditions
where it thinks that intimidation or harassment is
expected or has been experienced, therefore I
wonder what extra protection will be added.
In addition, I would appreciate clarification of
how the new condition will work in practice. If a
court finds an accused person to be in breach of
the condition, will there be any requirement to
specify whether that person knew that they had
been in breach of it? It is almost a subjective
matter. The victim or whoever levels a charge
could say that they were alarmed or distressed,
but the question is, was the accused aware that he
was behaving in an alarming or distressing way? I
want to tease out those issues in an attempt to
strengthen the provision.
I move amendment 51.
Stewart Stevenson: I am sure that cons
throughout Scotland are poring over writings to
ensure that they understand the common-law
effects of breach of the peace.
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I will be serious. It will be useful to have as a
specific provision that a person will not duff up a
witness, whether verbally, through a third party or
by any other means. Therefore, unless the
minister persuades me that I am wrong, it is likely
that I will disagree to amendment 51.
Hugh Henry: Amendment 51 seeks to remove a
provision of the bill that will afford more protection
to witnesses in criminal cases in advance of the
cases coming to trial. Margaret Mitchell explained
what amendment 51 would do. I realise that it is a
probing amendment.
The bill introduces a new standard condition of
bail, which amendment 51 seeks to remove. Doing
so would change the bill from being witness
friendly to accused friendly—the balance would be
shifted towards the accused.
I have heard it argued that the new condition will
not provide any additional protection for witnesses
because a court can already apply special bail
conditions to meet circumstances in cases in
which witness intimidation might be an issue. That
option will remain in the future, but I contend that
ensuring that witnesses are not distressed or
intimidated by a person who is on bail and in a
position of trust is so fundamental as to justify
inclusion of the provision as a standard bail
condition.
It has also been suggested—including by
Margaret Mitchell—that the condition might be
unnecessary because the conduct that it will
prohibit would constitute a breach of the peace
which, if proved, would contravene the existing
standard bail condition not to commit an offence
while on bail. We can try to split hairs on the
matter if we want to, but try telling what has been
suggested to a person who has been the victim of
such behaviour and asking them whether we
should wait for an offence to happen before there
can be a breach of the peace charge or whether
we should try to nip things in the bud. I know what
response you will get. The fact that the condition
will be a standard bail condition means that it will
be explained to the accused whenever bail is
granted. It is better to warn the accused.
10:45
I come back to the point about whether the
accused is aware of the effect that the behaviour
is having. It is better to warn the accused that such
behaviour will not be tolerated before an offence
takes place rather than having to deal with the
consequences of an offence because the accused
was not aware of the situation. To be honest, can
we second-guess whether people who misbehave
are aware of the consequences of their actions?
By explaining as much as we can to them at the
time of bail, I hope that they will be aware of the
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consequences, but I am not so foolish as to
suggest that we can get into the minds of
everyone and ensure that they fully understand
the consequences of their actions at all times.
People will sometimes have to accept the
consequences of what they do.
The provision is not designed to punish innocent
behaviour on the part of an accused that
unintentionally upsets a witness. For example, if a
witness unknowingly walks down the accused’s
street and is alarmed because he or she sees the
accused in the accused’s garden, the accused will
not be behaving
“in a manner which causes, or is likely to cause, alarm or
distress”.

That is not an example of something that has been
done intentionally. However, if the accused
repeatedly walks up and down the street on which
the witness lives, you might start to think that they
are behaving in a manner that
“causes, or is likely to cause, alarm or distress”.

It will be for the police to exercise their functions
properly and decide whether the behaviour is
accidental or unintentional or whether it is
designed to cause “alarm or distress”.
The purpose of the new condition is not to
criminalise innocent activities; it will encourage a
commonsense approach to enforcement. Given
everything that we have done in recent years in
Parliament to provide support for victims and
witnesses, it is important that the bill makes a
contribution. We must ensure that we do not
unintentionally make a change that shifts the
balance towards the accused and against
witnesses.
The Convener: I want to be clear in my mind
about how the provision is expected to work. You
gave an example in which the accused is sighted
in the street of the victim. If one of the bail
conditions is that the accused cannot go to that
street, by being in the street they will be in breach
of the conditions anyway.
Hugh Henry: Certainly.
The Convener: How will the provision be
applied? Would the accused be in breach both for
being in a place where they should not be and,
under the new provision, for causing alarm or
distress? Can the second condition not be implied
by the fact that they have breached the first
condition?
Hugh Henry: In the example that you give, the
accused could be in breach of both conditions.
The first example that I gave—the examples have
been mixed up, which might be a bit confusing—
was of a witness walking down the street and
seeing the accused in the accused’s garden. By
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being in their garden, the accused would be doing
nothing that would cause the witness alarm or
distress. You could not say that the accused was
behaving
“in a manner … likely to cause, alarm or distress”.

On the other hand, if an accused was walking up
and down a witness’s street and it was a condition
of bail—as the convener suggested in her
example—that they should not, they should not be
there. However, even if it was not a condition of
bail that they should not to be in that street, by
walking up and down the street in a menacing
way, peering into the witness’s house and almost
trying physically to intimidate them, that could be
construed—even thought it was not a condition of
bail—as behaving in a manner that might cause
alarm or distress. In that case, something could be
done.
The Convener: Does that mean that that has to
be proved? If a witness alleges that the new
condition applies and that the accused person
caused them to be in a state of alarm, must
evidence be taken on that point?
Hugh Henry: There are two different issues. For
an offence to be proved, evidence would need to
be taken and the case would need to proceed in
the normal way. For a review of bail conditions,
the standard of proof is different. We are trying to
introduce a more flexible system that allows us to
review bail without necessarily proving a further
offence.
The Convener: If the accused denied that they
caused alarm to the victim or witness, presumably
they would have to be heard, so there would be a
debate.
Hugh Henry: You are absolutely correct. It
would be a matter for the sheriff to determine,
based on the information that was provided at the
review of bail.
The Convener: So proof would be required—it
would be necessary to show that the new
condition had been breached.
Hugh Henry: It would be a review of bail
conditions, so the sheriff would have to hear
arguments from both sides when coming to a
decision.
The Convener: Another part of the bill sets a
much higher penalty for breach of bail conditions. I
want to be clear about the fact that the accused
person would have a chance to deny that and to
represent themselves. I can think of cases in
which the power might be abused. The 1995 act
already stipulates that the accused cannot
interfere with a witness. I take it that the new
provision goes further, because of the
circumstances that you describe.
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Hugh Henry: That is correct. It affords a greater
degree of support and protection to witnesses.
The Convener: I will come at the issue from a
different angle. For “witnesses”, should we read
people who are both witnesses and victims?
Hugh Henry: Essentially.
The Convener: Would the provision ever apply
in cases where there was more than one accused
person and they were incriminating one another?
A special defence might be lodged and one
accused might say, “It was not me, it was him,”
even though both of them were involved.
Hugh Henry: Conceivably, if one accused were
regarded as a witness and the other were
intentionally trying to cause harm or distress to
them, use of the provision could be regarded as
appropriate. I do not want to be prescriptive and to
set out all the types of cases in which the provision
could apply.
The Convener: We may want to think about the
issue at stage 3. Often when we consider criminal
procedures we think of there being one accused
person. Sometimes we forget that there are more
complex cases in which special defences are
lodged. In effect, one accused person can be a
witness against another. I can think of cases in
which the Crown has taken a plea from one
person in order to get them to give evidence
against a co-accused. I want to be clear about
whether the provision could apply to such cases.
Hugh Henry: We think that the provision, as
constructed, is a useful addition, but if we need to
strengthen it at stage 3 we will do so.
Margaret Mitchell: I thank the minister for his
explanation. This morning’s discussion has been
useful, as it has indicated what added protection
the new standard bail condition will provide. You
have said clearly that we could reach the same
point through breach of the peace provisions and
imposing an additional condition, but that
specifically introducing a new standard condition is
a more effective way of dealing with the
widespread problem.
The minister’s answer convinced me that new
subsection 24(2A) will put to the forefront of the
accused’s mind the fact that behaviour that causes
alarm or distress is not acceptable even if they are
not aware of it. The subjectivity that we were
concerned about will therefore be ruled out,
because the accused will be firmly made aware of
the condition under standard bail conditions. I am
therefore happy to withdraw amendment 51.
Amendment 51, by agreement, withdrawn.
The Convener: Amendment 11, in the name of
the minister, is grouped with amendments 12, 47
and 48.
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Hugh Henry: Amendment 11 simply places it
beyond doubt that an oral explanation of bail by
the judge is required only when the person who is
being bailed is in court. Amendment 12 makes it
clear that, in all cases in which a person is bailed,
a full explanation of the bail conditions and the
consequences of breach must be given.
Amendment 12 was lodged in response to the
committee’s concern, which it expressed in its
stage 1 report, that more needed to be done to
reinforce in writing the messages on bail that are
given orally by the judge. Bail hearings are brief
and there is a good deal of information for the
individual who is being bailed to take in. Bail
orders that contain the conditions that have been
imposed are already given to every bailee, but the
bill makes it clear that, in future, the bail order
must also specify that breach of a bail condition is
an offence that will render the bailed individual
liable to arrest, prosecution and punishment.
Amendment 12 adds to the existing provisions
by making it clear that, whenever bail is granted,
the person who is bailed must receive a written
explanation in ordinary language of all the issues
that are covered in new section 25(A1) of the 1995
act. That means that everyone who is bailed must
get a plain-language explanation of the effect of
the bail conditions and of the new requirement for
them to obtain court authorisation when the
domicile of citation—that is, the address to which
the case papers are sent—ceases to be their
normal place of residence. They will also get a full
explanation of the consequences of a breach of
bail.
Amendment 47, which was lodged by Margaret
Mitchell, would add the next court date to the
information to be provided in a bail order. We
support the aim of the amendment, which is to
reduce the number of accused persons who fail to
appear at court. In this instance, however, we are
not convinced that legislation is the best way
forward. If the accused was issued with a new bail
order that included the next court date after every
court appearance, there could be considerable
resource implications. Cases can be adjourned
from one trial date to another and perhaps to
further deferred sentences, all while the accused
is on bail. If a new bail order was required in every
such case, that would lead to a huge amount of
extra work in the system.
Having said that, we are prepared to explore the
idea. The Scottish Court Service is considering
ways in which accused people can be given a
separate sheet of paper with their next court date
before they leave the court. If that proves to be
practical and effective, an administrative change
could be made. However, if we included such a
provision in the bill, we would run the risk of
saddling the system with a resource-consuming
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mechanism that is still to be proved. It is not clear
whether it would lead to a reduction in failures to
appear.
The provisions in sections 10 and 21 make it
clear that the accused and/or their solicitor will be
informed of the dates set for the trial diet and the
intermediate diet. We should let those new
provisions take effect and evaluate the work that
the SCS is undertaking so that we have evidence
before there is any further legislation in the area. If
new administrative measures prove to be
effective, we will combine them with the changes
in the bill to ensure that we tackle the failure to
appear from every angle—legislative as well as
administrative. For that reason, I hope that
Margaret Mitchell will agree to not move
amendment 47.
11:00
I understand the sentiment behind amendment
48. Indeed, we thought long and hard about
introducing an Executive amendment along similar
lines, as I indicated in my letter to the committee
dated 25 August. However, the result of our
considerable deliberations on the matter was that
we concluded, very belatedly, that such an
amendment would be of no benefit.
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possible, but ultimately bail is not a deal between
the court and the person bailed. Under no
circumstances do we want to create the
impression that bail is a deal between two parties.
Bail is a court order that takes effect as soon as it
is imposed, not if and when the accused decides
to sign the order. It is also important that we do
nothing that might be seen to erode the
sovereignty of the court or undermine the current
certainty about when bail takes effect. As I said,
bail is a court order; it is not a deal between two
parties.
When we sought to draft a similar amendment, it
became clear to us that if we included on the face
of the bill a requirement for the individual to sign
the bail order, we would also need to state on the
face of the bill the consequences for the bail order
of its not being signed. We were unsure whether
the bail order would have no effect until it was
signed or whether the bail order would be
suspended if it was not signed. We had to
consider what a lack of signature would mean in
practical terms. We took the view that there was
little point in putting on the face of the bill an
obligation to sign the bail order while at the same
time making clear that failure to do so would have
no effect on the bail order. We could not see any
useful way out of that.

Amendment 48 seeks to place in legislation a
requirement that the accused sign the bail order to
acknowledge that it has been read and
understood. The bill already introduces a range of
measures which will ensure that the accused
understands the effect of the bail conditions to
which he or she is subject and the consequences
of breaching those conditions. The court will be
required to explain to the accused in ordinary
language the effect of the bail conditions imposed
and the consequences of breach. That is backed
up by the requirement to provide the accused with
a copy of the bail order that will provide a written
explanation of bail conditions and the
consequences of breach. I am sure that the
accused will be under no misunderstanding as to
the conditions in force and the effect of noncompliance with them.

I hope that Margaret Mitchell will accept that,
although we were sympathetic to what she is
trying to achieve, we could not come up with a
practical amendment that would achieve the
desired effect.

In practice, the accused is already asked to sign
the bail order to acknowledge receipt and, in the
vast majority of cases, that is what happens; we
need to consider the implications that the
amendment would have if the accused did not sign
the bail order. Does requiring in law that the
accused sign the bail order actually add anything?
In what way does signing the bail order help the
accused understand it any more when it has
already been explained to him by the judge and he
has already been given a copy of it?

I do not agree with the minister that the courts
would find amendment 47 unduly cumbersome.
Having been a bench JP, I know that such matters
are determined there and then by clerks. Simply
adding the date to the bail order will not involve
that much more administration and, in any case,
the fact that it emphasises to the accused the date
of his or her next appearance in court surely
outweighs such considerations. After all, failure to
appear at a later hearing will have many more
administrative consequences. I will seek to move
amendment 47 because I believe that it will add
something to the bill, and I hope that the minister
will reflect on my comments.

I support the principle that individuals should be
as actively involved in the bail process as

I move amendment 11.
Margaret Mitchell: As the minister said,
amendment 47 would require the date of the diet
when the accused is next required to attend court
to be stated on a bail order. The purpose behind
the amendment is to emphasise in the mind of
accused persons the date when they should next
appear in court. It is one of the most important
pieces of information they can get and they must
be aware of it: many cases are adjourned because
the accused fails to appear. The idea behind
amendment 47 should be welcomed.
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On amendment 48, the minister has a point
when he says that if the order is not signed, that
will have no effect on the order itself. The question
is whether the accused has read, understood and
been given a full explanation of the bail conditions,
the domicile requirements—many cases fall either
because the accused changes address and
cannot be tracked down or has no fixed abode—
and the consequences of any breach. Amendment
48 seeks to provide confirmation that that has
happened.
As amendments 47 and 48 seek to stress the
importance of understanding a bail order—and,
indeed, to aid that understanding—I will move
them.
Mrs Mary Mulligan (Linlithgow) (Lab): I
welcome the proposal to provide the accused with
a copy of the bail order but, as we know, the level
of literacy of many accused persons is not what
we might want it to be. Would it be possible for a
solicitor, for example, to be given a copy of the
order, to enable them to discuss it with the
accused? I realise that that would create yet
another administrative burden, but I am concerned
that people with literacy problems will not benefit
from the system as we hope.
I am sympathetic to amendment 48, in which
Margaret Mitchell proposes that the bail order
include the date of the next court appearance. I
realise that that too would add to the
administrative burden but, earlier, we agreed that
despite sheriffs’ concerns about the time involved,
they should offer an explanation of what is
happening because of the benefits that such a
move would bring. I am interested to hear whether
the minister will come back at stage 3 with
proposals on this matter, because we are all
anxious to ensure that, once the date of the next
hearing is set, the accused appears for it. All doubt
about that should be removed, if possible.
I understand what Margaret Mitchell is trying to
do in amendment 48, but what would happen if the
accused, for whatever reason, refused to sign the
order? Moreover, who would be responsible for
securing the signature? Would it be the police or a
court official? We must think through not only the
reasoning behind, but the consequences of, such
a measure.
Mr McFee: Many of us are sympathetic to the
intention behind amendment 47 in particular, and
to some elements of amendment 48, but I remain
to be convinced that they should be in the bill.
I suspect that someone who has been granted
bail will sign an order as quickly as possible to get
out of the court as quickly as possible. I fail to see
what amendment 48 would achieve if any refusal
to sign an order were not backed up with some
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form of penalty, such as ensuring that bail does
not apply.
I wonder whether the minister has considered
the effect of amendment 47; it does not explain
what would happen if the court could not, for some
reason, provide the date of the next diet, or if it
had to change the date of the next diet. As
amendment 47 would add to section 2, page 4,
line 11, would it have any unintended effect on
breaches of conditions imposed on bail? Would it
be better if the Executive and the other
appropriate authorities took cognisance of some of
the good practice we saw on our visits? That good
practice was being applied and seemed to be
having some effect along the lines of what
Margaret Mitchell has proposed, but whether
learning from good practice should be included in
the bill is another matter. I am not convinced at
this stage.
Marlyn Glen (North East Scotland) (Lab): The
committee is really concerned about this issue.
The drive behind the proposal was an attempt to
make the courts more efficient and their workings
more transparent—not to take up more resources,
but to save resources. I know that lots of people
sign
documents
without
reading
and
understanding them, but the aim of the exercise is
to do everything possible to ensure that the
accused does understand. The minister said that
the vast majority of accused persons sign at the
moment, so I wonder why a minority do not sign.
Do they simply refuse to sign? I am not sure what
that means. A layperson who has no experience of
court would expect people to have to sign for
something like that, but I understand the difficulty
involved in putting such a requirement in the bill.
A layperson would also presume that, if a court
date is given, it is given in writing. If you put
yourself in the position of an accused person—
whether someone who has been to court many
times or someone who has never been to court
before—you will appreciate that it must be difficult
to remember everything that is said to you. People
will presumably be delighted just to get outside
again; I imagine that many completely forget what
they have been told.
As Bruce McFee said, we saw people being
given the date of the next court appearance in
writing. I am sure that the committee would be
much more content if the minister could consider,
if not an amendment to the bill, a way of ensuring
that that is done administratively, so as to cut
resources rather than use up more resources.
Stewart Stevenson: On the face of it, amendment
11 sounds quite sensible, but I have a couple of
questions. First, if the accused can be present via
a video link, does that mean that in law they are
present, or are they considered to be absent
although participating? Secondly, is it still open to
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the court to provide an explanation when the
accused is not present?
I wonder whether, instead of inserting
“if the accused is present”,

it might be better to replace “to the accused” with
“for the accused”. Even if the accused is not
present, there might well be value in the
explanation being proffered to the court, so that
the legal representative of the accused, if one is
present, can hear it and, more particularly, so that
friends and family who may be present can hear it.
Amendment 11 looks quite straightforward and
obvious, but I wonder whether it might create
some difficulties in policy terms. However, I am not
trying to diverge from what the minister is trying to
achieve and those are my comments on the
amendment.
The issue of whether the accused is present
arises once again with amendment 48: it does not
appear to cover situations when the accused is not
present. If Margaret Mitchell intends to move
amendment 48, I invite her to clarify that. The
other issue, which Mary Mulligan raised, is
whether “read” includes “have read to them”, so
that if the accused is illiterate and incapable of
reading, they can make their mark. It would be
useful to understand what, legally, is included in
the wording that has been used.
11:15
The Convener: I note the minister’s comment
that if signing for bail were specified in the bill, the
consequences of such a requirement would also
have to be covered. It is worth discussing this.
Why could it not be a condition of bail that the
person reads the order and understands its
contents before they sign it? There are some noncustodial sentences that people must agree to,
otherwise they do not get them—people must
agree to undertake community service, for
instance.
We had a discussion at Glasgow sheriff court
about whether the proposal in amendment 47—
that the date of the next court appearance should
appear on the bail order—would be helpful. We
did not seem to come up against any particular
obstacles, but I suppose that we must hear what
the minister has to say about the resource
implications of that.
As the minister will know from our stage 1
report, the committee is interested in why the
accused might not turn up at court. We wondered
in our report whether we should nail that down and
ensure, when bail is granted, that everything
possible is done to impress on everyone the
importance of turning up at court for the trial on the
right date.
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Margaret Mitchell: Nothing that I have heard
weakens my strong belief that amendment 47
would add a great deal to the system. We know
that a lot of these people have very chaotic
lifestyles, and I know from personal experience
that when they are in the dock—
Stewart Stevenson: In the dock?
Margaret Mitchell: Yes, when they are in the
witness—whatever—their main aim is to get out of
there as quickly as possible. That often means
that they are not taking in what is said. The court
system can be a bit bewildering, and it can be
difficult to pick up exactly what is happening.
Accepting amendment 47 and clearly showing on
the bail order the date of the next court
appearance would go a long way to improve
efficiency and the accused’s understanding of
what is expected of him or her.
If the accused refuses to sign the bail order, they
are refusing to buy into the order and the
conditions and they clearly should not be released.
There would be a question about their intent. Why
are they not signing the order? Do they not
understand the domicile provisions? Amendment
48 would aid understanding. There would have to
be a very good reason why the accused did not
sign the order.
If it was discovered that the accused was
illiterate and could not sign the order, there should
be intervention as early as possible to identify the
problems they might have when appearing before
the court. That would be a positive measure to aid
them, and it might help them to stop reoffending.
Their illiteracy might have contributed to their
offending. I see all those proposals as positives,
so I intend to move amendments 47 and 48.
Hugh Henry: Bruce McFee was right to ask
whether there could be circumstances in which the
date would not be determined. The answer is yes.
In some cases, the next court date might not be
available at that time and it might not be known
until the indictment is served. When a person is
released on bail in a petition case, no date is fixed
for the accused to appear next. Inadvertently, we
can start to cause complications because of that. I
agree that, where possible, it is better if someone
can be given a date. Equally, however, I would not
want the system to become—[Interruption.]
The Convener: Sorry, my phone is ringing and I
do not know where it is.
Hugh Henry: I thought it was an MP3 player
and that we were about to get some musical
accompaniment.
There could be circumstances in which it could
be right for a date to be given, but we would not
want the system to grind to a halt or to become so
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inflexible or bureaucratic that nothing could
happen until a date could be determined.
Good work is already being done to try to
encourage dates to be given. My argument is that
that should be done administratively rather than in
the bill. Pilot projects are under way in Edinburgh
and Airdrie and we will consider their evaluation
reports. Other courts have adopted the practice in
recent years, although their work has never been
evaluated. We would need to consider what the
benefit has been and how the practice is being
used. There is a willingness to view the practice as
a useful tool. However, I think that making it a
matter of law would be the wrong approach, given
that, in some circumstances, we cannot set the
date.
Mary Mulligan talked about literacy. There is
already a requirement to give an oral explanation
in ordinary language. That should help people to
understand what is being expressed. I can
understand the problems that people might have
with a written explanation but there is a general
duty on solicitors to explain to their clients what is
happening in terms of due process. The solicitor is
best placed to explain to the client exactly what is
happening and what the implications might be. If
someone is in court, a combination of the oral
explanation and the support of the solicitor can be
effective.
Stewart Stevenson: Not all accused people are
represented. Could you expand your remarks in
that context?
Hugh Henry: My understanding is that it is
extremely unusual for someone to appear in a bail
hearing without representation. If people appear
without representation, they will get a copy of the
bail order and will be given an oral explanation. If it
becomes apparent to the court that the person has
a literacy problem and cannot read any written
explanation that has been given, I am sure that
appropriate advice would be given to them—for
example that they should get a solicitor to
represent them.
The date on the bail order can sometimes
change, so if we insist on what is being described
there could be a degree of confusion and
uncertainty; the accused could argue that they
only followed what was on the bail order and
ignored any subsequent change. I would not want
to give anyone an excuse not to turn up.
A refusal to sign does not mean nonacceptance; it means that the person has refused
to sign. The bail order has been granted; it was
granted when the sheriff decided to grant bail. The
signature is subsequent to the granting of the bail
order. If we require a signature, what are we
saying? Are we saying that the person can be
perverse and thwart the sheriff’s decision to grant
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bail by saying, “No, I am not accepting what you
have decided”? I assume that most people would
be only too glad to be released, but we could
imagine some bizarre circumstance where
someone decides that they are just going to sit
there when the sheriff has already granted a bail
order. What do we say to the sheriff? Do we ask
him to revoke the bail order because the person
has decided that it is not appropriate? As I said
earlier, this is not a deal between two parties; it is
an order made by the court and the sheriff. I am
not convinced that an ability to second-guess the
sheriff is right.
Are we saying that the bail order will have no
effect until it is signed? No, because the court
order has already been made. Is the bail order
suspended if it has not been signed? No, because
the order has already been made. In a sense, the
lack of a signature has no practical impact, unless
we decide that the person will be detained until
they decide to sign, in which case we are secondguessing a decision that has already been made
by a sheriff.
I am not persuaded that amendment 48 would
be of any significant benefit. What it seeks already
happens in most cases, and if some individuals
are so thrawn, perverse or behaving in such a
bizarre manner that they decide that it does not
matter what the sheriff says and they decide not to
sign, requiring a signature is the wrong principle.
We do not want to do anything that will erode
the court’s authority or create uncertainty about
the point at which bail comes into effect. The lack
of a signature has no practical impact and the bail
order remains in force as imposed by the court. It
does not matter whether the person signs the
order: it is in force.
As Mary Mulligan asked, what else could we do
if someone does not sign? It would be good if
people signed the bail order to indicate that they
fully understand and are willing to comply; we
would encourage that as a matter of practice. As a
matter of law, however, giving someone the option
to say, “Nuh, sorry, don’t agree with the sheriff” is
just wrong.
The Convener: What is the norm for issuing the
date for someone’s next court appearance? We
know that some sheriff courts issue a date and
some do not.
Hugh Henry: I am sure that the court will do that
if it can, although I have described some
circumstances in which it would not be possible to
issue a date. Airdrie and Edinburgh courts, and
others, have been conducting pilots and issuing
dates as a matter of practice and I think that it will
become the norm, but putting on the face of the
bill a requirement from which it would be
impossible to deviate—given that, for whatever
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reason, a date cannot be determined in some
cases—would create untold confusion.
11:30
The Convener: Does the Executive expect
giving the date to become the norm?
Hugh Henry: Yes. As I explained earlier, we are
already moving in that direction. We need to
evaluate the pilots that have been undertaken in
Edinburgh and Airdrie and we need to reflect on
what improvements have been made in those
courts where the practice has already been
established. However, the issue can be addressed
administratively; it does not need a change to the
bill.
The Convener: I do not doubt that but, to be
honest, I would be unhappy to leave the matter
without getting some assurance that the Executive
expects the courts to work towards that. The
resources question is a legitimate issue, especially
in Glasgow, given that we do not want to tie the
courts too tightly into giving dates if that could
bring the system to a halt. Equally, I would like to
know that that is where we would ideally like the
system to be. On the whole, it seems to make
sense that, when the accused is in court and is
told the bail conditions, they should also be told
the expected trial date, notwithstanding the fact
that the date might be changed for some reason.
Is it the Executive’s position that it expects that we
will move towards that being the norm once the
pilots have been evaluated?
Hugh Henry: We are moving in that direction
and that is increasingly the practice across
Scotland. Our objection to amendment 47 is based
not on principle but on practicality. We should
reflect on what is being achieved in areas where
the practice already exists and then roll out what
has been identified as good practice.
Stewart Stevenson: Will the minister respond
to my point about whether the accused is present?
Hugh Henry: Essentially, when an accused
contributes by video link, the accused is regarded
as being present.
Stewart Stevenson: Also, notwithstanding the
formulation in amendment 11, would it still be
possible for the court to provide the information
even if the accused were absent? In other words,
if we were to agree to amendment 11, would the
court be prohibited from giving the information
when the accused was absent?
Hugh Henry: There would be nothing to stop
the court providing that information.
Stewart Stevenson: I just wanted that on the
record.
Amendment 11 agreed to.
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Amendment 12 moved—[Hugh Henry]—and
agreed to.
The Convener: We will have a short comfort
break of seven minutes.
11:33
Meeting suspended.
11:45
On resuming—
The Convener: Amendment 46, in the name of
Margaret Mitchell, is in a group on its own.
Margaret Mitchell: Amendment 46 seeks to
ensure that the accused will be given a copy of the
bail order before being liberated. Its aim is to add
to the efficiency and clarity of the process and to
emphasise the importance of the bail order.
I move amendment 46.
Stewart Stevenson: In the light of our
discussion on amendment 11, I wonder whether
amendment 46 is adequately constructed. The
accused might not be physically present—
although they might be legally present—so there
could
be
practical
difficulties
with
the
implementation of the provision in amendment 46.
I will be interested to hear the minister’s
comments.
Hugh Henry: Amendment 46 is superficially
attractive. In most cases, accused persons are
given a copy of the bail order before they are
released, but the 1995 act does not stipulate that
that must happen.
As we have discussed, the bill includes a range
of measures that will ensure that the accused
understands the effect of the conditions in the bail
order and the consequences of a breach of those
conditions; for example, the court will be required
to explain to the accused in ordinary language the
effect of the bail conditions and the consequences
of breaching them. That will be backed up by the
additional requirement to provide a written
explanation of the bail conditions and the
consequences of breaching them in every case.
Amendment 46 would require that a copy of the
bail order be given to the accused before he was
liberated, as already happens in the vast majority
of cases. I understand the desire for such a
requirement to be included in the bill, but it could
create difficulties in circumstances in which there
was a delay in the production of the bail order. It is
not always possible to have the bail order ready to
give to the accused immediately. If the judge has,
for example, imposed a number of special bail
conditions, those need to be drafted into the order
and checked for accuracy. In such circumstances,
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a person who has been granted bail and who is
not being held in custody will be asked to wait in
the court building until the order is ready, but if
they choose to leave the court, the order can be
sent on by post.
That brings us back to the point that I made
earlier, which is that a bail order takes effect when
it is granted. A person is legally entitled to
liberation as soon as the court admits that person
to bail. We have required that when bail conditions
are imposed, the judge must explain them to the
accused in ordinary language so that the accused
is aware of them immediately.
Margaret Mitchell’s proposal could have serious
resource implications. The more we add to the
process, the more time consuming it becomes. If
amendment 46 were agreed to, a person who had
been admitted to bail might need to be detained
pending receipt of their bail order if there was a
delay in its production. There is a risk that that
could result in an unnecessary and—this worries
me more—unlawful delay in their liberation, to
which they are legally entitled as soon as the court
has decided to grant bail.
The law already makes it clear that the accused
will be given a copy of the bail order and there is
no evidence to suggest that that part of the
process is not working in practice. Given the
complexities that can be faced in individual cases,
it is best that the practical arrangements that
govern how the bail order is given to the accused
be left to the people who work in the court.
Although her proposal is superficially attractive, I
hope that Margaret Mitchell will reflect on some of
its practical consequences and seek leave to
withdraw amendment 46.
Margaret Mitchell: The minister said that the
imposition of a number of special bail conditions
might hold up the bail order, but the example that
he gave emphasised the need for the accused to
have a copy of the order before they are liberated,
so that they are aware of special bail conditions.
The importance of the conditions would be
reinforced by the physical presence of the order in
their hands.
An explicit requirement in the bill to provide the
bail order would concentrate minds in the
administrative system on the importance of having
the order ready, and it would ensure that priority
was given to making the order available to the
accused on liberation. The approach would have a
worthwhile effect in the longer term, because the
accused would leave the court with a piece of
paper that explicitly set out what was expected,
which would help to reduce later delays in the
system. I will press amendment 46.
The Convener: The question is, that
amendment 46 be agreed to. Are we agreed?
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Members: No.
The Convener: There will be a division.
FOR
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 5.
Amendment 46 disagreed to.
Amendment 47 moved—[Margaret Mitchell].
The Convener: The question is, that
amendment 47 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 5.
Amendment 47 disagreed to.
Amendment 48 moved—[Margaret Mitchell].
The Convener: The question is, that
amendment 48 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 5.
Amendment 48 disagreed to.
Section 2, as amended, agreed to.
Section 3—Breach of bail conditions
The Convener: Amendment 13, in the name of
the minister, is in a group on its own.
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Hugh Henry: Amendment 13 will change
proposed new subsection 1A of section 28 of the
1995 act, which will be inserted by section 3(2) of
the bill. Section 28 provides that an accused on
bail may be arrested without warrant if the police
have reasonable grounds to suspect current, past
or likely future breach of bail. The accused may
then be brought back to court for the terms of bail
to be reconsidered. New subsection 1A will extend
the power to detain an accused and bring them
back to court for reconsideration of bail to
situations in which an accused has been arrested
under another power, but in circumstances that
give rise to a reasonable suspicion of bail breach.

they will be able arrest him for an alleged breach
of the peace, but they have a problem in that
regard. If, for example, the only people who
witnessed the incident were the woman and her
three-year-old child, the police would have a
problem in securing the corroboration that they
require for a breach of the peace charge. In that
example, it would be difficult for the procurator
fiscal to proceed on a substantive charge of
breach of the peace, although there may be
enough evidence to give the police reasonable
suspicion that the bail order was breached—
corroboration is not required in “reasonable
suspicion”.

Amendment 13 makes it clear that if an accused
is arrested under another power, but the police
have reasonable grounds to suspect that he or
she has breached or is likely to breach his or her
bail conditions, the accused can be brought before
the court for reconsideration of their bail position
without the need for the police formally to rearrest
the person under section 28 of the 1995 act.

Amendment 13 would allow the police to detain
the individual, bring him—in this case, the
example is a man—back to court, where bail
would be reconsidered or the bail conditions
reviewed. In other words, in addition to the bail
conditions that have been set, under which the
man could not go near his wife, he would also be
barred from the three or four streets adjacent to
the house. The court may decide to extend his bail
conditions or remand him in custody because of
the serious nature of the breach. We can conceive
of circumstances in which the provision in
amendment 13 would be a useful tool; the police
would not simply have to rely on using a breach of
the peace charge.

The effect of amendment 13 will be that the
circumstances that give rise to the suspicion of
past or future bail breach will not need to arise
from the incident or circumstances that led to the
original arrest. For example, they could arise from
statements that were made by the accused
following his arrest.
I move amendment 13.
Stewart Stevenson: I seek clarification of what
is meant by “is likely to breach” bail conditions.
The bald words on the page look rather like they
would provide a blank cheque, although I suspect
that that is neither the intention nor how the
provision would work in practice.
We would find it useful for the minister to give
some examples of what he expects would be
caught, and—if he so chooses—would not to be
caught by the phrase. That would give us some
comfort that the provision is not intended to be a
black cheque for a constable who, for some
reason, has formed a view on an individual.
Margaret Mitchell: I share that concern. The
use of the word “likely” seems to introduce a
subjective element. I ask the minister to expand on
how the provision will work in practice.
Hugh Henry: One example is of a person who
is making threats. Let us say that the police
receive a call from a terrified woman whose
husband has been charged with domestic abuse
and is barred by his bail conditions from
approaching the matrimonial home. The woman
says, “He’s outside the house. He’s shouting
abuse and making threats.” If, when the police
arrive at the house, the individual is slightly
outside the area from which he is barred—perhaps
at the corner of the street or in the next street—

I turn to circumstances in which the provision
would not be used. One example would be when a
breach of the peace had occurred but there was
corroboration, in which case there would be no
point in the police using the provision. We are
talking about real events and the requirement for
reasonable suspicion, but we are also trying to
imagine a hypothetical situation. If there was
nothing in the behaviour of the person, or nothing
that they were doing that suggested in any way
that they were not complying with their bail order,
there would be no need to use the provision.
In the example that I gave, the woman’s
complaint was reasonable. However, if she had
made the complaint and the man had been found
to have been passing through her street on the
way to visit his mother who lived in the next street,
it might not have been found to be reasonable.
12:00
Stewart Stevenson: I hear what you say, but I
want to discuss one difficulty in greater detail. You
propose to delete from the bill the words
“incident or circumstances to which the arrest related
involved the breaking by the accused of”.

What is being deleted is specific. Although the
person is being arrested for a certain reason, it is
being shown that the “incident or circumstances”
involved the actual breaking of the bail condition.
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That is what is in the bill at the moment. The
proposed addition to the bill will add “likely to
breach” to an actual breach.
That is fine, but let me take the minister to
another point in the bill. Proposed new subsection
(1B)(b) of section 28 of the 1995 act says that
proposed new subsection (1A)
“applies even if release of the accused would be required
but for that subsection.”

If somebody is detained simply on the basis that
they are likely to breach their bail conditions, but
have not done so—perhaps being 1m outside the
proscribed zone as specified under those
conditions and looking as if they are heading into
that zone—it is not clear how they would get
released again. The suspicion of the policeman
that the person is likely to breach the conditions
appears to continue to allow for that person to be
held, judging from the wording in proposed new
subsection (1B)(b). I know exactly what we are
trying to achieve—I am with the minister on this—
but I am not at all clear that the words and the way
in which the bill is constructed will not introduce
some significant difficulties.
You are, of course, being advised by lawyers,
minister, and it may well be that you are able to
explain that the legal position is different from the
layman’s reading of the words.
The Convener: It would be helpful to hear an
explanation. It would also be helpful to hear further
clarification of what will happen if amendment 13
is included in the bill. The situation that the
minister described—it was the first situation that
we would think of—was a domestic abuse case. I
want to be sure that if the words “likely to breach”
are included, the police will still test such a story. If
persons can be detained in custody because it is
“likely” that they have breached a bail condition, I
want to be sure that you will impress upon the
police the importance of testing the evidence at
that point, rather than simply acting on a phone
call saying that the person is about to breach bail
for reasons X, Y and Z. I will be much more
comfortable with the proposal if its purpose is to
alert the person that they should think more
carefully about how they deal with their obligations
to comply with their bail conditions. It would be
helpful if you could reply to any of those points.
Hugh Henry: The principle is not new. The 1995
act contains the wording:
“breaking, or is likely to break any condition imposed on
his bail.”

We are attempting to reflect that principle in the
bill for circumstances in which the accused is
arrested for a substantive issue, but not the one
that was the immediate cause of the action that is
being taken. For example, if a person was
arrested for a breach of the peace and it became
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apparent to the police that that person was not
only drunk and behaving in a manner that was
likely to constitute a breach of the peace, but that
he was also issuing threats against his ex-wife—if
he was clearly about to do something in breach of
a bail order—he could be brought back to court.
He would be taken to court as soon as was
practicable—probably the next day—and the court
would deal with the matter appropriately.
It is not a new principle; we are merely trying to
introduce circumstances in which we know that
there is a threat to a bail order because of
something else that the person is doing that would
give the police cause to be concerned that the
person is likely to breach the bail condition.
Stewart Stevenson: What charge will be laid
when the person is taken back to court, given that
it is accepted, under the circumstances that you
have described, that he has not breached the bail
order?
Hugh Henry: There is not a charge, as such. If
there was a breach of the peace, the person would
be charged with breach of the peace.
Stewart Stevenson: But the specific power that
we are discussing will enable a police constable to
continue to detain an individual even after the
breach of the peace has been disposed of.
Hugh Henry: Yes.
Stewart Stevenson: How will that person get
back out of the system again? By what process
will that happen? If the person is taken to court,
what will the court do?
Hugh Henry: The person will not be charged.
The process is that they will go back to court to
have the order reviewed, and the court will review
the bail order. I refer you to section 28 of the 1995
act, which states:
“An accused who is arrested under this section shall
wherever practicable be brought before the court to which
his application for bail was first made not later than in the
course of the first day after his arrest, such day not being,
subject to subsection (3) below, a Saturday, a Sunday or a
court holiday”,

and so on. What we are proposing relates to
something else for which such a person has been
arrested. If there is a worry or concern that there
could be a breach of bail, the person can be
brought back to court for bail to be reviewed.
The Convener: Before we move on from that
point, I just want to be clear that we are talking
about section 3, on breach of bail conditions.
Hugh Henry: The provision that we are talking
about will be inserted into section 28 of the 1995
act.
The Convener: You are telling the committee
that the principle behind the amendment to the
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1995 act is already contained in the 1995 act, that
there is therefore no change and that amendment
13 is specifically designed for circumstances in
which another offence is committed.
Hugh Henry: That is right. Amendment 13 will
widen the provision, but the principle is essentially
the same.
The Convener: I wonder why there is not in the
bill a separate heading to identify that the
provision is specifically to address that issue. It is
quite hard for the committee to consider an
amendment to the bill that will amend the 1995 act
and to understand what it will do. It deals with
more than breach of bail conditions, does not it?
Hugh Henry: No. It deals only with breach of
bail, which is why—
The Convener: In relation to another offence.
Hugh Henry: Yes, but it is to be used where
someone has been arrested for another offence
and it becomes apparent as part of that process
that there is a likelihood that bail will be breached.
That is the issue that we are addressing—the
breach of the bail conditions. That is why, for
drafting purposes, amendment 13 is being used to
insert that measure into section 28 of the 1995 act.
The Convener: I shall leave it there. From my
point of view, you have now explained it pretty
well, but if we had not had that discussion I would
not have known that that is what section 3 is
designed to do.
Margaret Mitchell: I am curious about the
scenario that the minister outlined. Would not
causing distress and alarm or making threats be
covered by what will now be the standard bail
condition?
Hugh Henry: It would apply where it is believed
that there is likely to be a breach. Even if that was
the case, if it was believed that a person was likely
for any reason to breach bail, they could be
brought back to court for the order to be reviewed,
extended, strengthened or whatever might be
considered appropriate in the circumstances. The
principle of doing that already exists in the 1995
act, and amendment 13 merely addresses the
situation in which someone has been arrested for
something else and where, in the course of that
process, it becomes obvious or apparent that
there is a potential for breach of a bail condition.
The amendment is designed to address that
potential breach while the authorities have got the
individual for another offence.
Margaret Mitchell: In the scenario that you
outlined, would there be an actual breach of the
standard condition prohibiting behaviour that might
cause alarm or distress, which the bill will
introduce?
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Hugh Henry: There could be, but there might
also be circumstances in which there was no such
breach but it was thought that a breach was likely,
perhaps because of the person’s behaviour or
something that they said. Those are the
circumstances that amendment 13 attempts to
address.
Margaret Mitchell: It would greatly aid my
understanding if you could give an example of a
situation in which the standard condition
prohibiting behaviour that is likely to cause alarm
or distress would not apply, such that the provision
in amendment 13 would kick in.
Hugh Henry: It might not be necessary for the
police to arrest the person. I will return to the
example that I gave earlier. If a police officer
arrested a person for a breach of the peace a
couple of streets away and because of what they
said during the course of the arrest—without the
woman’s knowledge—it became obvious to the
police officer that there was reason to fear that the
person was likely to breach his bail conditions, the
policeman could immediately ask for the bail order
to be reviewed. The court might prevent the
accused from using not only a particular street but
the adjacent two or three streets, or it might order
him not to go there at certain times.
The court could do whatever it thought was
appropriate to strengthen the bail conditions, if it
had become apparent to the police officer, while
dealing with a breach of the peace that ostensibly
had nothing to do with the offence in relation to
which bail had been granted, that if the situation
was not addressed the person might well breach
his bail conditions and cause alarm and distress to
someone. The approach is precautionary and
preventive and the principle behind it is no
different from the principle that pertains in the
1995 act.
Margaret Mitchell: That is helpful. You are
talking about the fact that the person who might
feel alarmed or distressed would not have
knowledge of threats that had been directed at
them via a third party.
Hugh Henry: The threats might not necessarily
be made to the woman, so she might not be aware
of the person’s behaviour. However, a police
officer might be concerned about a potential
breach of bail conditions.
The Convener: That is helpful.
Amendment 13 agreed to.
Section 3, as amended, agreed to.
Section 4—Bail review and appeal
The Convener: Amendment 14, in the name of
the minister, is in a group on its own.
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Hugh Henry: Amendment 14 will place beyond
doubt the right of a person who has accepted their
bail conditions to seek a bail review.
Provisions on bail review are set out in section
30 of the 1995 act. Section 30(1) of that act
provides that a person who has been bailed can
seek a bail review only if they have
“failed to accept the conditions imposed”.

In practice, however, most people who seek a bail
review recognise their obligation to comply with
bail conditions, but simply want those conditions to
be removed or varied. That might be because they
have been offered a job that they can take up only
if a curfew condition is altered, or because they
seek review of a condition that bars them from the
matrimonial home because there has been a
reconciliation.
Section 4 of the bill amends section 30(2) of the
1995 act to provide that the court can alter bail
conditions only if the circumstances of the person
bailed have changed or if there is new information
to place before the court. Amendment 14 will
further amend section 30, making it clear that a
bail review is available to a person who accepted
their bail conditions but wants them to be removed
or varied because their circumstances have
changed. Whether such applications should be
granted will, of course, continue to be a matter for
the court, which will take account of all the
circumstances of the case.
I move amendment 14.
Amendment 14 agreed to.
12:15
The Convener: Amendment 15, in the name of
the minister, is grouped with amendments 16 to 20
and 22.
Hugh Henry: Amendments 15 to 20 change the
practical arrangements that are set out in section
4(2) for the lodging and processing of bail appeals.
The changes are being made to ensure that the
process operates as efficiently as possible. They
relate particularly to the way in which bail appeals
from the sheriff courts and district courts are to be
processed, placing a greater onus on the clerk in
the local court to process matters associated with
the appeal.
The bill as introduced provides that the clerk of
justiciary in the High Court should request reports
from judges in all cases where bail appeals have
been lodged. Given that most bail appeals come
from the sheriff courts and district courts, and that
the notice of appeal has to be lodged at those
courts, it makes more sense for the clerks of those
courts to request a report from the judge on the
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bail decision and to be responsible for transmitting
it to the High Court, along with the note of appeal.
Amendment 15 provides that a notice of appeal
against bail decisions is to be lodged with the clerk
of the court in which the decision regarding bail
was made.
Amendment 16 provides that it is the clerk of the
court in which the decision regarding bail was
made who is responsible for sending a copy of the
notice of appeal to the judge whose decision is
being appealed. That must be done without delay.
Amendment 17 provides that the clerk of the
court in which the decision regarding bail was
made is to request that the judge whose decision
is being appealed should provide a report of the
reasons for that decision.
Amendment 18 provides a new subsection (3B)
of section 32 of the 1995 act, which makes it clear
that the judge whose decision is being appealed
should, as soon as reasonably practicable, provide
the clerk of the local court with a report of the
reasons for the bail decision.
Amendment
19
introduces
three
new
subsections into the 1995 act. These provide that
the clerk who receives the notice of appeal should
send it without delay to the clerk of justiciary,
except where the clerk of justiciary has received
that note of appeal directly; that the clerk who
receives the judge’s report should send it to the
clerk of justiciary before the end of the day after
the day on which the notice of appeal was
received—which will ensure that the clerk does not
delay onward transmission; and that the clerk of
justiciary is to fix a diet for the hearing of the bail
appeal without delay once the notice of appeal has
been received.
Amendment 20 is consequential on amendment
19 and simply changes a cross-reference to take
account of the amendments.
With regard to amendment 22, in almost all
cases an appeal against refusal of bail in the
sheriff or district courts is lodged with the court
that dealt with the bail application. There are two
exceptions: where the accused, or a probationer
or offender, has been remanded in custody to
allow inquires to be made into the most suitable
method of dealing with the case under sections
201(4) or 245J of the 1995 act. In those cases, the
appeal against refusal of bail is lodged with the
High Court, which then has to refer back to the
original court for the papers. That could cause
delay. Amendment 22 brings the process for
appealing against the refusal of bail in the sheriff
or district courts under sections 201(4) or 245J in
line with the others in the 1995 act. It provides that
the appeal must be lodged with the clerk of the
court from which the appeal is taken.
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I move amendment 15.
The Convener: I seek clarification on the
judge’s report for the appeal. I take it that the
normal procedure at the moment is that the judge
would provide some kind of report for an appeal
case.
Hugh Henry: We are not seeking to change the
fundamental principle of what the judge is required
to do; we are merely seeking to change the route
by which the report reaches its final destination.
Amendment 15 agreed to.
Amendments 16 to 19 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 49, in the name of
Margaret Mitchell, is grouped with amendment 50.
Margaret Mitchell: Amendment 49 seeks to
ensure that both the accused and their solicitor if
they are being represented by a solicitor should
receive a copy of the judge’s report. Notifying both
would aid efficiency.
Amendment 50 seeks to ensure that information
on the intermediate trial diet is intimated to the
solicitor of the accused as well as to the accused.
Again, the purpose is to aid efficiency and
encourage the procurator fiscal and the solicitor of
the accused to communicate as early as possible
so that an early plea can be tendered.
I move amendment 49.
Hugh Henry: Currently, the bill provides that the
clerk of justiciary may send the judge’s report to
the accused or to his or her solicitor. I understand
that the current practice is to send reports to the
solicitor who is acting for the accused in all cases
in which the accused is represented. There are no
plans to depart from that approach, which ensures
that those who represent the accused have
access to the report as quickly as possible.
However, the legislation needs to make provision
for service of the report on the accused in cases in
which the accused is conducting his or her own
defence.
The provisions in the bill have been framed to
allow the most appropriate method of service to be
used in each case. There is no evidence to
suggest that the current absence of a requirement
for the report to be served on both the accused
and his or her solicitor leads to any difficulties. To
build into the legislation a requirement to issue the
report twice when there is no evidence of
problems with the existing arrangements would
create an unnecessary administrative requirement
and build inefficiency into the system. Such
matters are best left to those who are involved in
individual cases. Amendment 49 is therefore
unnecessary.
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Section 10 aims to ensure that accused persons
attend court for subsequent appearances after the
pleading diet by ensuring that the dates of those
diets are intimated by the court and that the court
makes it clear to the accused that if he or she
should fail to appear at one of those diets, the
case may proceed in his or her absence. The
effect of amendment 50 would be that intimation of
future court dates would have to be made both to
the accused and to his or her solicitor in every
case in which the accused is legally represented.
However, making such double intimation an
absolute requirement in law would not be sensible.
The court would be forced to intimate future dates
both to the accused and to his or her solicitor even
where it was clear that intimation to one of those
parties would be sufficient. What would be the
point of doing so? We must give people who work
in the courts every day the flexibility to do their
jobs properly. It is essential that robust procedures
are in place for ensuring that intimation takes
place, but that does not mean that procedures
should force the intimation to take place twice.
Section 21 already makes provision for allowing
anything that requires to be intimated to the
accused, with the exception of the initial complaint,
to be intimated through his or her solicitor where
that solicitor has informed the court that he or she
is acting for the accused. Therefore, it will be
possible under the bill to notify the accused, his or
her solicitor or both—if that is thought to be
appropriate in the circumstances—of forthcoming
court dates. The provisions balance the need to
ensure that the accused is properly notified of
forthcoming hearings with the need to ensure that
the court is not subject to unnecessary procedural
requirements that would simply clog up the
administrative system. Therefore, I see no need
for amendment 50.
Margaret Mitchell: I am confused. The bill
highlights administrative things that courts will be
directed to do. You have made it clear that those
measures will speed up efficiency and concentrate
minds and that they should be done as a priority.
However, you do not support amendment 49. The
thinking behind the bill is confused if it is thought
that direction is desirable at some points but that
the courts should be left to get on with things in
other circumstances.
It has been suggested that only the accused
should be notified of diet or trial dates, but we
know that many accused persons lead chaotic
lives. Informing them and their solicitor if they are
represented by a solicitor at the same time about
what is happening can only aid their ability to
remember and concentrate on things and to
appear when they are supposed to appear.
Amendments 49 and 50 would therefore improve
the efficiency of the court system, which the bill
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seeks to do. For those reasons, I will press both
amendments.
The Convener: The question is, that
amendment 49 be agreed to. Are members
agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
2, Against 4, Abstentions 0.
Amendment 49 disagreed to.
Amendment 20 moved—[Hugh Henry]—and
agreed to.
Section 4, as amended, agreed to.
After section 4
Amendment 21 moved—[Hugh Henry]—and
agreed to.
Section 5—Time for dealing with applications
Amendment 22 moved—[Hugh Henry]—and
agreed to.
Section 5, as amended, agreed to.
Section 7—Electronic proceedings
The Convener: Amendment 23, in the name of
Hugh Henry, is grouped with amendments 24 to
39.
Hugh Henry: The committee will have to bear
with me as I go through the detail of these
amendments.
Amendments 23, 28, 34 and 35, which are
technical, seek to alter the structure and position
of the provisions relating to electronic proceedings
both in section 7 of the bill and in the Criminal
Procedure (Scotland) Act 1995 into which they will
be inserted. They have no effect on the substance
of the provisions relating to electronic
proceedings.
Amendments 24, 26 and 27 seek to extend the
range of situations in which the use of an
electronic signature will satisfy the requirement for
a document to be signed, allowing the prosecutor
and clerk of court to make appropriate use of
electronic signatures in the interests of efficiency.
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Amendment 24 seeks to make it clear that an
electronic signature will be regarded as a valid
signature on all complaints. This amendment,
along with amendment 29, which seeks to extend
the definition of electronic signature, will mean that
the printed signature on the hard copy of the
complaint will be valid.
Amendment 26 seeks to allow the requirement
for citations served by post to be signed to be
satisfied by an electronic signature that is
subsequently printed, and amendment 27 seeks to
allow the clerk of court to sign with an electronic
signature the documents listed in section 172(2) of
the 1995 act, which must be signed before they
are executed.
Amendments 25 and 39 seek to extend the use
of electronic communication in the courts by
allowing for jurors to be cited by electronic means,
which will ensure that business can be carried out
as effectively as possible and that the process of
jury citation can keep up with changes in
technology.
Amendment 25 seeks to allow citations to be
legally effective where an electronic signature is
applied by or on behalf of the sheriff clerk. That
will allow not only electronic citations but the hard
copy citations that are currently posted to jurors to
be validly signed with an electronic signature that
is subsequently printed.
Amendment 39 seeks to introduce the provision
necessary for the electronic citation of jurors by
allowing for a juror to be cited by or on behalf of
the sheriff clerk by means of electronic
communication. Such a citation will be sent to the
home or business e-mail address of the juror. The
amendment also seeks to set out what constitutes
an electronic citation and what the sheriff clerk
needs in order to establish that an electronic
citation is a legal citation. I stress that there are no
immediate plans to move to wholesale electronic
citation of jurors, but amendments 25 and 39
increase the options open to the courts.
Amendment 29 seeks to support the existing
policy in section 7 by providing that, under the
provisions of the 1995 act, an electronic signature
on a document is valid if it is subsequently printed
on a paper version of the document. That point
should be made clear because although an
electronic signature might be valid while the
document remains in electronic form, a further
manual signature will be required as soon as the
document is printed. We want to avoid such a
situation, as it will largely defeat our attempts to
introduce efficiency by allowing through the bill the
increased use of technology.
Amendments 30 to 33, which are technical in
nature, seek to ensure that the powers contained
in section 7 are comprehensive—indeed, the
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committee asked us to do as much at stage 1—
and that the terms used in section 7 are properly
defined.
Amendment 30 seeks to extend the ordermaking power in section 7(2) to include the power
to make further provision in relation to the formality
and validity of electronic documents.
Amendments 31 and 32 provide that, under the
order-making power in section 7(2), ministers may
make provision in relation to the authentication of
all documents, records and information mentioned
in that section, not just those in electronic form.
That is an important inclusion, as provisions under
that power may need to apply to signatures on
hard copies of a document, not just the electronic
version.
12:30
Amendment 33 ensures that the terms
“electronic
complaint”
and
“electronic
communication”, which are used in section 7(2) of
the bill, are clearly defined. The amendment is
being made in response to a call from the
Subordinate Legislation Committee.
Amendments 36 to 38 are minor, technical
changes to the amendments that section 8 of the
bill makes to section 141 of the 1995 act and are
being made for the sake of clarity. The phrase
“an electronic communication in legible form”

is amended to read:
“a legible version of an electronic communication”.

Amendments 36 to 38 ensure that it will be
competent to use in court a legible version of an
electronic communication taken from, for example,
a sent items folder.
I move amendment 23.
Mr McFee: I have one small point on
amendment 39. What consideration has been
given to proof of delivery to ensure that the citation
has been received?
Hugh Henry: A juror’s citation is sent to the
address—or, in future, the e-mail address—that
the potential juror gives in the schedule that the
sheriff clerk sends to them, so a potential juror
would have provided a valid address. If the juror
does not attend in answer to the citation, the court
can impose a fine. Wholesale citation of jurors by
e-mail is not anticipated, but there are means of
establishing that something has been validly sent.
Proposed new subsection (4B) that the bill would
insert into section 85 of the 1995 act under
amendment 39 says:
“Citation under subsection (4A) above is a legal citation if
the sheriff clerk possesses a legible version of an electronic
communication which …
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(c) bears to have been sent to the home or business
email address of the juror being cited”,

so it is legal if the sheriff clerk is able to establish
that that has been done.
Mr McFee: I am clear that the sheriff clerk could
establish that he sent it to what he believed was a
reasonable address. However, if a juror does not
turn up, I am not clear how the sheriff clerk proves
that the juror received the citation. I can give you a
couple of practical examples: what happens if a
server has gone down or if more than one
individual has access to the e-mail account? My
concern is that somebody who has not received a
citation may have some action taken against them
and may be fined. My question remains: what
work has been done to ensure proof of delivery? I
understand that, if a citation is served on
somebody at the moment, there is some form of
proof of delivery but, although I understand what
you said about proof that the citation has been
sent, I do not see any provision for establishing
proof of delivery in the amendments. That is
crucial.
Hugh Henry: I understand what Bruce McFee is
saying. He makes a point about more than one
person having access to an e-mail address, but if
an individual wishes to be communicated with by
e-mail, it would be incumbent on them to ensure
that they give an e-mail address to which they
have access and which allows the citation to be
served properly.
We are not moving to wholesale use of e-mail
citation; we are legislating for the potential to use it
at some point in the future. However, the
circumstances that Bruce McFee describes could
apply to the situation that currently obtains. When
we send stuff by post, we have proof of posting
but no proof of receipt. If a juror does not turn up,
how do we know that they have not received the
citation unless it was sent by recorded delivery? In
a sense, we are no further forward or back from
the current situation.
The Convener: You talked about people
wishing to be communicated with by e-mail. Does
that mean that a juror can opt into such
communication?
Hugh Henry: Yes. We are trying to anticipate
the changes that might be made in future. There
are people—although I am not one of them—who
prefer to receive their communications by e-mail. If
that makes it easier for them to receive things,
perhaps because they travel about—
The Convener: Will you give us an assurance
that the provisions are about providing options? I
use e-mail for a lot of different things, but I will not
use it for my bank statements, although I know
that Stewart Stevenson disapproves of that. I
would be concerned if we moved towards making
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it compulsory for information to be sent
electronically, because I think that more can go
wrong with e-mail.
Hugh Henry: We are talking about someone
opting in to receive information electronically.
Bruce McFee asked how we can be sure that a
person receives such information, but we cannot
be sure that they receive a letter unless it is sent
by registered post or recorded delivery.
Mr McFee: What is the current position on the
serving of citations on jurors? I want to see
whether your argument stands up.

I am not minded to support this group of
Executive amendments unless the minister
indicates that at stage 3 the Executive will provide
for some system of verifying that such e-mail
citations have been received.
Stewart Stevenson: Amendment 29 refers to:
“a version of an electronic signature which is reproduced
on a paper document.”

Hugh Henry: Citations are normally sent by
recorded delivery, but—
Mr McFee: Indeed, so they would be required to
be signed for.

Hugh Henry: Yes. An electronic signature could
be a sequence of characters.

Hugh Henry: No. Sending something by
recorded delivery does not require it to be signed
for by the person to whom it was sent. I have
received things at home that were sent to me by
recorded delivery, which have been signed for by
my wife, son or daughters.

Stewart Stevenson: I will be fussy and say that
it would be hexadecimal numbers.

Hugh Henry:—although not necessarily by the
individual on whom the citation was served.
Mr McFee: I understand that. I said that there
would be an indication that it had been received at
the address by an individual.
I understand that the system for serving citations
electronically is an opt-in system and that it would
be rare for it to be used. However, I suspect that,
as time goes on, the system might not remain an
opt-in system and that it would be used more
widely; otherwise, there would be little point
including a provision for it in the bill.
I do not think that the Executive has thought
through some of the things that could go wrong for
an individual who might wish to sign up to
receiving a citation by e-mail. I do not see any
protection in the bill for those who are the innocent
victims of an e-mail not reaching their machine or
who do not receive it for some other reason. There
are more reasons for that than just that someone
else might have access to their in-box.
I am not opposed in principle to electronic
citation. However, I do not want to agree to a
provision that does not contain basic safeguards.
You cannot simply argue that a registered letter
might not have been received by the individual by
whom it was intended to be received. I suppose
that the equivalent of deleting the e-mail would be
putting a letter in the bin. However, if a letter is
sent by recorded delivery, at least there is proof
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that it got as far as the house. We would not have
such proof in a system of electronic citation.

I ask the minister to confirm that an electronic
signature is simply a sequence of numbers, not a
facsimile of what we would recognise as a
handwritten signature.

Mr McFee: Okay, but there would be some
indication that the citation had been received by
an individual at the address in question—
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Hugh Henry: I bow to Stewart Stevenson’s
technical knowledge. He is correct that we are not
talking about a facsimile signature.
Stewart Stevenson: Therefore, it would not be
immediately visually verifiable as meaning
anything, but, with the intervention of a computer
system, it would be capable of being verified in a
different way. I just wanted to be clear about that. I
am quite content with amendment 29.
Hugh Henry: I believe that Stewart Stevenson
is correct—I hesitate to disagree with him.
I turn to the issue that Bruce McFee raised. We
are talking about an opt-in provision. It is not the
thin end of the wedge. If any change was made in
future that required a compulsory route to be
taken, further legislation would be required. We
would need to come back to the Parliament on the
matter.
Notwithstanding Bruce McFee’s point that it
might be possible to establish that a piece of
documentation was delivered to a particular
address, with which I agree, we cannot establish
that that documentation was delivered to a
particular individual. He also raised the issue of
the electronic communication that the person had
opted into receiving not being delivered for
whatever reason. In the circumstance of the court
deciding whether to impose a penalty on someone
for failing to appear in court, it would have to
inquire into the reasons for such a failure and take
a flexible approach. In other words, if the individual
concerned could establish that they did not receive
the electronic communication because a server
was down or because this or that did not happen,
the judge would have to take account of that. I
cannot for the life of me conceive of a judge taking
action if a juror was able to establish that there
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was good reason why they had not received the
communication.
Similarly, if a person failed to turn up because
they had not received a recorded delivery letter, I
would expect the judge to take account of the fact
that the person had not seen the letter. Perhaps
another individual in their house with whom they
had been arguing had signed for the letter and
ripped it up. If someone could establish such a
course of events, it would be perverse for the court
to punish them.
The present situation allows for someone to be
punished—or not to be punished; the decision will
depend on the circumstances. The same situation
will pertain in respect of electronic versions of
documentation.
Margaret Mitchell: My point is a relatively
mundane one. Amendment 36 says:
“In section 8, page 11, line 19, leave out ‘an electronic
communication in legible form’”.

I think that the reference should be to line 20.
Hugh Henry: The word “an” is at the end of line
19.
Margaret Mitchell: I stand corrected.
Stewart Stevenson: The minister made
reference to coming back and making
amendments—I am referring not to the
amendments that we are debating today, but to
other occasions and other circumstances. I ask
him to reflect on the fact that many of the issues
that relate to electronic communication and its
definition are not covered by legislation that is
devolved to the Scottish Parliament.
In particular, I refer to the definitions of things
such as electronic signatures. It would be useful if
the minister were to acknowledge that the
changes that he proposes may not be as simple to
effect as he suggests. In asking him to do that, I
recognise the likelihood that other parts of the
United Kingdom would be similarly affected.
Unless we move rapidly ahead—which I would
encourage—there will be that difficulty.
Hugh Henry: As Stewart Stevenson rightly
says, the definitions of electronic signatures and
related certificates are contained in the Electronic
Communications Act 2000. However, my point
about needing to come back for further
parliamentary approval related not to the
definitions or to the use of the electronic
signatures per se but to the issue of compulsion
and removing the element of opt-in. Clearly, it is
within our competence to do that.
If necessary, should we need to take account of
a different set of considerations for electronic
signatures, we would be able to use legislation
other than the Electronic Communications Act
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2000, but that is a separate matter. The principal
issue is whether we need to return to the issue of
opt-in or compulsion, and that is clearly within our
competence.
12:45
Mr McFee: I seek clarification, as I am not
convinced by your argument that the difficulties
that might be encountered by a person receiving
an e-mailed citation are the same as those that
might be encountered by a person receiving a
recorded delivery or registered letter. Do you
intend to return at stage 3 with some further
amendments on proof of delivery, or are you
content with the amendments as drafted?
The Convener: Before you answer that
question, minister, I would like to add something. I
think that we should anticipate that things will
change in the next 10 years, and I am okay with
that. What I am not okay with is allowing the courts
carte blanche to decide how the electronic
provisions will work. I am reassured by what you
have said about electronic communication being
optional. At the moment, that is fundamental, and I
would want there to be further consideration if we
were to move to a compulsory system of electronic
communication. There is only one other thing that I
would ask for. I hear what you say about the
current system not being foolproof in any case, but
I would welcome some assurance at stage 3 that
there would be broadly equivalent checks,
particularly for a citation.
You said that you can never really show that
something has been received, but you can show
that a paper citation has left the office, and I
wonder whether we could get equivalent evidence
for an e-mail citation. I accept your point that,
whether it is a paper version or an electronic one,
you cannot prove whether someone has received
a citation—they will have to present their case in
court at the end of the day. Before stage 3, could
you give some further thought to what checks and
balances the Parliament could put in place before
giving a lot of flexibility to the courts for the next
few years in relation to the use of electronic
processes?
Marlyn Glen: I know that, when an e-mail is
sent, the system can be set up so that you can
see that it has gone and when it has been read.
Would that be helpful?
Hugh Henry: I have no idea.
Stewart Stevenson: I would like to make a
helpful comment. The only unambiguously secure
way of knowing that an e-mail has been received
is to have a receipt returned that is itself
electronically signed. Doing so is unusual in the
present technological environment, but it is
something that some of us choose to do in certain
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circumstances. It would be perfectly possible for a
potential juror to sign up on the basis that that
would be the way in which the electronic
communication between court and juror would
operate, and such a method would be
technologically capable of removing ambiguity.
However, the great majority of people do not
happen to have a technologist sitting at their
shoulder to advise them, so although electronic
notification is probably operationally more
efficient—and I support it—we are probably no
worse or better off with regard to absolute
certainty about delivery if we use the Post Office
as the medium for those communications.
Hugh Henry: I hope that Stewart Stevenson
intended to reassure us rather than criticise the
Post Office. I accept his point that under the
current system there is the potential for problems.
Our worries about what might happen if we use
electronic communication often reflect our fears
and ignorance as much as they reflect the
practicalities of electronic communication. I
confess that I am completely ignorant about how
electronic communication works, so I can offer no
detail on that.
I will consider the points that the convener and
Bruce McFee made and if we need to do more at
stage 3 we will do so—I say that without making a
firm commitment, because I will do more only if it
is absolutely necessary. I give an assurance that
there will be no carte blanche, given that we are
talking about an opt-in approach. However, I will
reflect on whether that approach would allow
changes to be made without proper scrutiny or the
required detail. We intend merely to make it
possible for people to receive communications by
electronic means if that is what they prefer; we are
not imposing a fundamentally different means of
communication. Notwithstanding the fact that
many
people
choose
to
communicate
electronically, many of us still choose more
traditional means of communication.
Amendment 23 agreed to.
Amendments 24 to 33 moved—[Hugh Henry]—
and agreed to.
Section 7, as amended, agreed to.
Amendments 34 and 35 moved—[Hugh Henr]—
and agreed to.
Section 8—Manner of citation
Amendments 36 to 38 moved—[Hugh Henry]—
and agreed to.
Section 8, as amended, agreed to.
Section 9 agreed to.
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3916
Section 10—Intimation of diets etc

Amendment 50 moved—[Margaret Mitchell].
The Convener: The question is, that
amendment 50 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
McFee, Mr Bruce (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
2, Against 4, Abstentions 0.
Amendment 50 disagreed to.
Sections 10 and 11 agreed to.
The Convener: I thank Hugh Henry and the bill
team. We will see you again to consider the bill in
the second week after the recess.
The next meeting of the committee will take
place after the recess, on Tuesday 24 October,
when we will consider a draft report on our
Scottish Criminal Record Office inquiry.
Meeting closed at 12:54.

Criminal Proceedings etc. (Reform) (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1-5
Section 6
Schedule
Long Title

Sections 7-66
Section 67
Sections 68-71

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 12
Marlyn Glen
52

In section 12, page 14, leave out lines 4 to 26
Section 14
Margaret Mitchell

106

In section 14, page 15, line 26, leave out from beginning to end of line 15 on page 16 and insert—
<(1)

If—
(a) after evidence has been led which substantially implicates the accused in
respect of the offence charged in the complaint or where two or more
offences are charged in the complaint, any of them, the accused fails to
appear at the trial diet; and
(b) the failure to appear occurred at a point in proceedings where the court is
satisfied that it is in the interests of justice to do so,
then the court may, on the motion of the prosecutor and after hearing parties on
the motion, proceed with the trial and dispose of the case in the absence of the
accused.

(2)

Where a motion is made under subsection (1) above, the court shall—
(a) if satisfied that there is a solicitor with authority to act for the purpose
of—
(i)

representing the accused’s interests at the hearing on the motion;
and

(ii) if the motion is granted, the accused’s defence at the trial,
allow that solicitor to act for those purposes; or
(b) if there is no such solicitor, at its own hand, appoint a solicitor to act for
those purposes.
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(3)

A solicitor appointed under subsection (2)(b) above shall not be responsible to
the accused.

(4)

A solicitor appointed under subsection (2)(b) above shall act in accordance
with his own professional judgement in representing the interests of the
accused and may withdraw from acting if he thinks fit.

(5)

A solicitor appointed under subsection (2)(b) above has and may be given the
same authority as if engaged by the accused; and any employment of and
instructions given to counsel by the solicitor shall proceed and be treated
accordingly.>

Pauline McNeill
107

In section 14, page 15, line 35, after <diet;> insert—
<( ) that all other reasonable steps to secure the appearance of the accused at
the diet have been taken by the prosecutor or an officer of law;>
Margaret Mitchell

108

In section 14, page 16, line 17, leave out <(4)(a)> and insert <(2)(a)>
Margaret Mitchell

109

In section 14, page 16, line 19, leave out from <(4)(b)> to end of line 20 and insert <(2)(b) above
has withdrawn from acting in accordance with subsection (4) above,>
Margaret Mitchell

110

In section 14, page 16, line 21, leave out <may> and insert <shall>
Margaret Mitchell

111

In section 14, page 16, line 21, after <and> insert <may>
Margaret Mitchell

112

In section 14, page 16, line 22, leave out <(4)> and insert <(2)>
Margaret Mitchell

113

In section 14, page 16, line 23, leave out <(4)(b)> and insert <(2)(b)>
Margaret Mitchell

114

In section 14, page 16, line 27, leave out <(4)(b)> and insert <(2)(b)>
After section 17
Margaret Mitchell

*115 After section 17 insert—
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<Disclosure of information
After section 147 of the 1995 Act, there is inserted—
“147A
(1)

Disclosure of information
In any summary proceedings, the prosecutor shall provide to the relevant
person all material obtained during the course of the investigation which is
likely to—
(a) support the accused’s defence of the case against him, or
(b) undermine the prosecution case.

(2)

The prosecutor shall comply with the duty in subsection (1) above within seven
days of the date of the pleading diet in custody cases and within 28 days of the
date of the pleading diet in all other cases.

(3)

The prosecutor shall serve on the accused a summary of the evidence in the
case when serving the complaint.

(4)

The prosecutor shall provide to the relevant person a copy of the provisional
list of witnesses within five days of first calling the case.

(5)

The prosecutor shall provide to the relevant person such copies of witness
statements as are in the possession of the prosecutor within seven days of the
first calling in custody cases or 28 days of the first calling in all other cases.

(6)

Where any additional witnesses are identified, the prosecutor shall provide the
relevant person with copies of any statements of additional witnesses as soon
as possible.

(7)

The prosecutor shall provide to the relevant person copies of the documentary
evidence in the case no later than seven days after the first calling of the case.

(8)

The prosecutor shall secure the availability of label productions for
examination by the relevant person no later than seven days after the first
calling of the case.

(9)

The prosecutor shall—
(a) review regularly during the investigation and preparation of the case any
matters which should be brought to the attention of the relevant person,
and
(b) advise the relevant person of those matters at the earliest opportunity.

(10) The prosecutor shall provide notice to the relevant person in writing seven days
prior to the intermediate diet to confirm whether or not the prosecutor has
disclosed all material evidence to the relevant person.
(11) In this section “relevant person” means—
(a) the accused; or
(b) where the accused has engaged a person for the purposes of the conduct
of his case—
(i)

the solicitor engaged by the accused for the purposes of the
conduct of his case; or

3
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(ii) where the solicitor has instructed counsel for the conduct of the
accused’s case, either the solicitor or that counsel; and “counsel”
includes a solicitor who has rights of audience in the High Court of
Justiciary under section 25A (rights of audience in various courts
including the High Court of Justiciary) of the Solicitors (Scotland)
Act 1980 (c.46).”>
Section 18
Margaret Mitchell
116

In section 18, page 23, line 13, at end insert <, in subsection (1)—
( ) the word “and” at end of paragraph (b) is repealed,
( ) after paragraph (c) there is inserted “; and
(d) whether the prosecutor has complied with his duties in terms of section
147A of this Act.”>
Hugh Henry

53

In section 18, page 23, line 13, at end insert—
<( ) after paragraph (b) of subsection (1) there is inserted—
“(ba) how many witnesses are required by—
(i)

the prosecutor;

(ii) the accused,
to attend the trial;”,>
Margaret Mitchell
117

In section 18, page 23, leave out lines 14 to 17
Hugh Henry

54

In section 18, page 23, line 17, at end insert—
<( ) for subsection (4) there is substituted—
“(4)

At an intermediate diet, the court shall make such enquiry of the parties as is
reasonably required for the purposes of subsections (1) and (3A) above.”>
Section 20

Hugh Henry
55

In section 20, page 24, line 18, at end insert—
<( )
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In section 257 (duty to seek agreement of evidence) of the 1995 Act, after subsection (4)
there is added—

4

“(5)

Without prejudice to subsection (3) above, in relation to summary proceedings,
the parties to the proceedings shall, in complying with the duty under
subsection (1) above, seek to ensure that the facts to be identified, and the steps
to be taken in relation to those facts, are identified and taken before any
intermediate diet that is to be held.”.>
Section 21

Hugh Henry
56

In section 21, page 25, line 2, leave out <148A> and insert <148B>
Hugh Henry

57

In section 21, page 25, line 3, leave out <148B> and insert <148C>
Hugh Henry

58

In section 21, page 25, line 23, leave out <148C> and insert <148D>
Hugh Henry

59

In section 21, page 25, line 32, leave out <148B> and insert <148C>
Section 22
Hugh Henry

60

In section 22, page 27, line 31, after <is> insert <for authority>
Section 23
Hugh Henry

61

In section 23, page 28, line 21, leave out <under> and insert <in pursuance of>
Hugh Henry

62

In section 23, page 28, line 24, leave out <under> and insert <in pursuance of>
Hugh Henry

63

In section 23, page 28, line 30, leave out from <requirement> to <prosecution> in line 31 and
insert <provision of any other enactment for a time limit within which proceedings are to be
commenced>
Section 24
Hugh Henry

64

In section 24, page 29, line 1, leave out <(1)> and insert <(1)(b)>

5
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Hugh Henry
65

In section 24, page 29, line 8, leave out <of the kind described in subsection (1) above>
Hugh Henry

66

In section 24, page 29, line 11, leave out <such a> and insert <the>
Section 25
Hugh Henry

67

In section 25, page 29, line 27, at end insert—
<(2A) In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (2)—
(i)

after the word “below” there is inserted “(and if that period is extended
under subsection (3A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (3) below”,
(b) after subsection (3) there is inserted—
“(3A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (3) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(2A) of the
Criminal Proceedings etc. (Reform) (Scotland) Act 2006 (asp 00) came into
force).”.>
After section 28
Hugh Henry
39

After section 28, insert—
<Jury citation
In section 85 (juries: citation and attendance of jurors) of the 1995 Act, after subsection
(4) there is inserted—
“(4A) Citation of a juror may also be effected by an electronic citation which is
sent—
(a) by or on behalf of the sheriff clerk; and
(b) by means of electronic communication,
to the home or business email address of the juror.
(4B) Citation under subsection (4A) above is a legal citation if the sheriff clerk
possesses a legible version of an electronic communication which—
(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and
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(c) bears to have been sent to the home or business email address of the
juror being cited.
(4C) In subsection (4A) above, an “electronic citation” is a citation in electronic
form which—
(a) is capable of being kept in legible form; and
(b) is signed by electronic signature by or on behalf of the sheriff clerk.”.>
Hugh Henry
68

After section 28, insert—
<Duty to seek agreement of evidence
In section 257 (duty to seek agreement of evidence) of the 1995 Act, in subsection (4)—
(a) for the words “in the case of proceedings in the High Court” there is substituted
“in relation to proceedings on indictment”,
(b) for the words “by that subsection are identified and taken before the preliminary
hearing” there is substituted “are identified and taken—
(a) in the case of the High Court, before the preliminary hearing;
(b) in the case of the sheriff court, before the first diet”.>
Section 29
Hugh Henry

69

In section 29, page 31, line 12, after <is> insert <for authority>
After section 29
Hugh Henry

70

After section 29, insert—
<Failure of accused to appear
After section 102 of the 1995 Act there is inserted—
“Failure of accused to appear
102A
(1)

Failure of accused to appear
In proceedings on indictment, an accused person who without reasonable
excuse fails to appear at a diet of which the accused has been given due notice
(apart from a diet which the accused is not required to attend) is—
(a) guilty of an offence; and
(b) liable on conviction on indictment to a fine or to imprisonment for a
period not exceeding 5 years or to both.

(2)

In proceedings on indictment, where an accused person fails to appear at a diet
of which the accused has been given due notice (apart from a diet which the
accused is not required to attend), the court may grant a warrant to apprehend
the accused.

7
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(3)

It is not, otherwise than under subsection (2) above, competent in any
proceedings on indictment for a court to grant a warrant for the apprehension
of an accused person for failure to appear at a diet.

(4)

However, it remains competent for a court to grant a warrant on petition (as
referred to in section 34 of this Act) in respect of an offence under—
(a) subsection (1) above;
(b) section 27(1)(a) of this Act,
whether or not a warrant has been granted under subsection (2) above in
respect of the same failure to appear to which that offence relates.

(5)

Where a warrant to apprehend an accused person is granted under subsection
(2) above, the indictment falls as respects that accused.

(6)

Subsection (5) above is subject to any order to different effect made by the
court when granting the warrant.

(7)

An order under subsection (6) above—
(a) for the purpose of proceeding with the trial in the absence of the accused
under section 92(2A) (where the warrant is granted at a trial diet), may
be made on the motion of the prosecutor;
(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.

(8)

A warrant granted under subsection (2) above shall be in such form as may be
prescribed by Act of Adjournal or as nearly as may be in such form.

(9)

A warrant granted under subsection (2) above (in the form mentioned in
subsection (8) above) shall imply warrant to officers of law—
(a) to search for and apprehend the accused;
(b) to bring the accused before the court;
(c) in the meantime, to detain the accused in a police station, police cell or
other convenient place; and
(d) so far as is necessary for the execution of the warrant, to break open shut
and lockfast places.

(10) An accused apprehended under a warrant granted under subsection (2) above
shall wherever practicable be brought before the court not later than in the
course of the first day on which the court is sitting after the accused is taken
into custody.
(11) Where the accused is brought before the court in pursuance of a warrant
granted under subsection (2) above, the court shall make an order—
(a) detaining the accused until liberated in due course of law; or
(b) releasing the accused on bail.
(12) For the purposes of subsection (11) above, the court is to have regard to the
terms of the indictment in relation to which the warrant was granted even if
that indictment has fallen.
(13) In a case where a warrant is granted under subsection (2) above, any period of
time during which the accused was detained in custody—
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(a) as regards that case; and
(b) prior to the making of an order under subsection (11) above,
does not count towards any time limit applying in that case by virtue of section
65(4) of this Act.
(14) For the purposes of subsection (13) above—
(a) detention as regards a case includes, in addition to detention as regards
the indictment in relation to which the warrant was granted (whether or
not that indictment has fallen), detention as regards any preceding
petition;
(b) it is immaterial whether or not further proceedings are on a fresh
indictment.
(15) At any time before the trial of an accused person on indictment, it is
competent—
(a) to amend the indictment so as to include an additional charge of an
offence under subsection (1) above;
(b) to include, in the list of witnesses or productions associated with the
indictment, witnesses or productions relating to that offence.
(16) In this section, “the court” means—
(a) where the accused failed to appear at the High Court—
(i)

for the purposes of subsections (10) to (12) above, that Court
(whether or not constituted by a single judge);

(ii) otherwise, a single judge of that Court;
(b) where the accused failed to appear at a sheriff court, any sheriff court
with jurisdiction in relation to the proceedings.”.>
Before section 30
Hugh Henry
71

Before section 30, insert—
<Apprehension warrants
After section 297 of the 1995 Act there is inserted—
“297A

Re-execution of apprehension warrants

(1)

This section applies where a person has been apprehended under a warrant (the
“original warrant”) granted under this Act in relation to any proceedings.

(2)

If the person absconds, the person may be re-apprehended under the original
warrant (and as if that warrant had not been executed to any extent).

(3)

If, for any reason, it is not practicable to bring the person before the court as
required under a provision of this Act applying in the case, the person is to be
brought before the court as soon as practicable after the relevant reason ceases
to prevail.

(4)

Despite subsection (3) above, if—
(a) the original warrant was granted in solemn proceedings; and
9
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(b) the impracticability arises because the person needs medical treatment or
care,
the person may be released.
(5)

A person released under subsection (4) above may be re-apprehended under
the original warrant (and as if that warrant had not been executed to any
extent).

(6)

Subsection (3) above does not affect the operation of section 22(1B) of this Act
(which relates to liberation on an undertaking of persons apprehended under
warrant granted in summary proceedings).

(7)

Nothing in this section prevents a court from granting a fresh warrant for the
apprehension of the person.

(8)

Subject to this section are—
(a) any rule of law as to bringing a person before a court in pursuance of a
warrant granted on petition (as referred to in section 34 of this Act);
(b) section 102A(10) of this Act;
(c) section 135(3) (including as applying in relation to sections 22(1B) and
156) of this Act;
(d) section 90A(9) of this Act.”.>

Hugh Henry
72

Before section 30, insert—
<Participation of accused in identification procedures
After section 267A of the 1995 Act there is inserted—
“Identification procedures
267B

Order requiring accused to participate in identification procedure

(1)

The court may, on an application by the prosecutor in any proceedings, make
an order requiring the accused person to participate in an identification parade
or other identification procedure.

(2)

The application may be made at any time after the proceedings have been
commenced.

(3)

The court—
(a) shall (if the accused is present) allow the accused to make
representations in relation to the application;
(b) may, if it considers it appropriate to do so (where the accused is not
present), fix a hearing for the purpose of allowing the accused to make
such representations.
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(4)

Where an order is made under subsection (1) above, the clerk of court shall (if
the accused is not present) have notice of the order effected as respects the
accused without delay.

(5)

Notice under subsection (4) above shall (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

10

(6)

It is sufficient evidence that notice has been effected under subsection (5)
above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected notice.

(7)

In relation to notice effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (6) above.

(8)

A person who, having been given due notice of an order made under
subsection (1) above, without reasonable excuse fails to comply with the order
is—
(a) guilty of an offence; and
(b) liable on summary conviction to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 12 months
or to both.

(9)

For the purpose of subsection (5) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.

(10) In this section, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in any other case, any court with jurisdiction in relation to the
proceedings.”.>
Section 30
Hugh Henry
73

In section 30, page 31, line 28, at end insert—
<( ) In section 66 (service and lodging of indictment, etc.) of the 1995 Act—
(a) in subsection (6A)—
(i)

in paragraph (a)(i), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (a)(iii), after the word “trial” there is inserted “(or at any
related commissioner proceedings)”,
(b) after subsection (14) there is added—
“(15) In subsection (6A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.>
Hugh Henry
74

In section 30, page 31, line 28, at end insert—
<( ) In section 140 (citation) of that Act—
(a) in subsection (2A)—

11
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(i)

in paragraph (a), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (c), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(b) after subsection (2B) there is added—
“(2C) In subsection (2A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.>
Hugh Henry
75

In section 30, page 31, line 29, leave out <the 1995> and insert <that>
Hugh Henry

76

In section 30, page 32, line 1, leave out <274 to 275C and 288C to 288F> and insert—
<( ) 274;
( ) 275;
( ) 275B except subsection (2)(b);
( ) 275C;
( ) 288C;
( ) 288E; and
( ) 288F,>
Hugh Henry

77

In section 30, page 32, line 7, leave out <in those sections to a trial, a trial diet or> and insert—
<(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e) or section 288F(2), (3)
and (4), to>
Hugh Henry
78

In section 30, page 32, line 8, at end insert—
<(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.>
Hugh Henry

79

In section 30, page 32, leave out lines 10 to 17
Hugh Henry

80

In section 30, page 32, line 27, leave out <274 to 275C and 288C and 288D> and insert—
<( ) 274;
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( ) 275;
( ) 275B except subsection (2)(b);
( ) 275C; and
( ) 288C,>
Hugh Henry
81

In section 30, page 32, line 33, leave out <in those sections to a trial, a trial diet or> and insert—
<(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e), to>
Hugh Henry
82

In section 30, page 32, line 34, at end insert—
<(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.>
Hugh Henry

83

In section 30, page 32, leave out lines 36 to 39
Hugh Henry

84

In section 30, page 33, line 7, at end insert—
<( )

In section 275A(1) (disclosure of accused’s previous convictions where court allows
questioning or evidence under section 275) of that Act, after the word “court” there is
inserted “(or, in proceedings before a commissioner appointed under section 271I(1) or
by virtue of section 272(1)(b) of this Act, a commissioner)”.>

Hugh Henry
85

In section 30, page 33, line 7, at end insert—
<( )

In section 288D (appointment of solicitor by court in such cases) of that Act—
(a) in subsection (2), after paragraph (a)(ii) there is inserted—
“(iii) the conduct of his case at any commissioner proceedings; or”,
(b) in subsection (6), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(c) after that subsection there is inserted—
“(6A) Where, in relation to commissioner proceedings, the commissioner is satisfied
that a solicitor so appointed is no longer able to act upon the instructions, or in
the best interests, of the accused, the commissioner is (for the purpose of the
application of subsection (6) above) to refer the case to the court.”,
(d) in subsection (7), for the word “(6)” in the first place where it occurs there is
substituted “(6A)”,
(e) after subsection (8) there is added—

13
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“(9)

In this section, “commissioner proceedings” means proceedings before a
commissioner appointed under section 271I(1) or by virtue of section 272(1)(b)
of this Act.”.>
After section 30

Hugh Henry
86

After section 30, insert—
<Victim notification scheme
In section 16 (victim’s right to receive information concerning release etc. of offender)
of the Criminal Justice (Scotland) Act 2003 (asp 7)—
(a) in subsection (5)(b)(ii), after the word “sub-paragraph” in the second place where
it occurs there is inserted “and as if in paragraph (a)(ii) of the said section 14(6)
(as it applies by virtue of that sub-paragraph) the words “, immediately before the
offence (or apparent offence) was perpetrated, cared” were “cares””,
(b) after subsection (6) there is added—
“(7)

Where, but for section 14(8) (as it applies in relation to subsection (5)(a)),
information would—
(a) under subsection (1) (as read with subsection (5)(a)); and
(b) by virtue of section 14(10)(c) to (e) and (g) to (i) (as it applies in relation
to subsection (5)(a)),
fall to be given to a child who has not attained the age of fourteen years, that
information is to be given instead to a person who cares for the child.

(8)

In subsection (7), the reference to a person who cares for the child is to be
construed in accordance with section 2(28) of the Regulation of Care
(Scotland) Act 2001 (asp 8).”.>
After section 31

Hugh Henry
88

After section 31, insert—
<Intimation to respondent of certain applications to the High Court
After section 298 of the 1995 Act there is inserted—
“Intimation of certain applications to the High Court
298A
(1)

Intimation of bills and of petitions to the nobile officium
This subsection applies where the prosecutor requires to intimate to the
respondent—
(a) a bill of advocation;
(b) a petition to the nobile officium; or
(c) an order of the High Court relating to such a bill or (as the case may be)
petition.
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(2)

Where subsection (1) above applies, the requirement may be met by serving on
the respondent a copy of the bill, petition or (as the case may be) order.

(3)

Service under subsection (2) above may (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(4)

This subsection applies where a person requires to intimate to the prosecutor—
(a) a bill of suspension or advocation;
(b) a petition to the nobile officium; or
(c) an order of the High Court relating to such a bill or (as the case may be)
petition.

(5)

Where subsection (4) above applies, the requirement may be met by serving on
the prosecutor a copy of the bill, petition or (as the case may be) order.

(6)

Service under subsection (5) above may (in relation to any proceedings) be
effected by post.

(7)

It is sufficient evidence that service has been effected under subsection (3) or
(6) above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected service.

(8)

In relation to service effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (7) above.

(9)

A party who has service effected under subsection (3) or (6) above must, as
soon as practicable thereafter, lodge with the Clerk of Justiciary a copy of the
execution mentioned in subsection (7) above.

(10) For the purpose of subsection (3) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.
(11) This section is without prejudice to any rule of law or practice by virtue of
which things of the kinds mentioned in subsections (1) and (4) above
(including copies) may be intimated or served.”.>
Hugh Henry
87

After section 31, insert—
<Refixing diets
(1)

After section 75A (adjournment and alteration of diets) of the 1995 Act there is
inserted—
“75B

Refixing diets

(1)

This section applies where in any proceedings on indictment any diet has been
fixed for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and

15
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(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.
(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.

(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.

(7)

In subsections (2) to (5) above, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in the case of proceedings in the sheriff court, that court.”.

(2)

After section 137 (alteration of diets) of that Act there is inserted—
“137ZA Refixing diets
(1)

This section applies where in a summary prosecution any diet has been fixed
for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.

(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.
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(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.”.>

16

Section 32
Hugh Henry
89

In section 32, page 34, line 8, leave out from beginning to <person,> and insert <Any court may>
Hugh Henry

90

In section 32, page 34, line 12, at end insert—
<(1A) In appeal proceedings, the High Court may excuse a procedural irregularity—
(a) of that kind; and
(b) which has occurred in relation to earlier proceedings in the case that is
the subject of the appeal,
if those conditions are met.>
Hugh Henry

91

In section 32, page 34, line 12, at end insert—
<( )

A court may proceed under subsection (1) or (1A) above on the application of
the prosecutor or an accused person (having given the other an opportunity to
be heard).>

Hugh Henry
92

In section 32, page 34, line 23, at end insert—
<(iii) a diet being fixed for a non-sitting day;>
Hugh Henry

93

In section 32, page 35, line 13, at end insert—
<( ) altering a diet;>
Hugh Henry

94

In section 32, page 35, line 23, at end insert—
<( )

In subsection (3)(a)(iii) above, a “non-sitting day” is a day on which the court
is under this Act not required to sit.>

Hugh Henry
95

In section 32, page 35, line 25, after <may> insert—
<( ) alter a diet; or
( )>
Margaret Mitchell

118

Leave out section 32

17
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Section 6
Hugh Henry
96

In section 6, page 7, line 14, after <apprehended> insert <under a summary warrant>
Hugh Henry

40

In section 6, page 8, line 11, leave out <appears> and insert <is required to appear>
Hugh Henry

97

In section 6, page 9, leave out lines 11 to 17
Schedule
Hugh Henry

98

In the schedule, page 72, line 12, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.>
Hugh Henry

99

In the schedule, page 74, line 20, at end insert—
<(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.>

Hugh Henry
100

In the schedule, page 74, line 20, at end insert—
<(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2)

In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.>

Hugh Henry
101
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In the schedule, page 74, line 30, at beginning insert—
18

<( )

In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.>
Hugh Henry
41

In the schedule, page 74, line 34, at end insert—
<( )

In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.>

Hugh Henry
102

In the schedule, page 74, line 38, at end insert—
<( )

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.>

Hugh Henry
42

In the schedule, page 74, line 38, at end insert—
<( )

In section 177(3) (procedure where appellant in custody) of that Act, the words “, after
hearing parties,” are repealed.

( )

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.>

Hugh Henry
103

In the schedule, page 74, line 38, at end insert—
<In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.>
Hugh Henry

104

In the schedule, page 74, line 38, at end insert—
<(1)

In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—

19
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(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.
(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (8) above.”.>
Hugh Henry
43

In the schedule, page 75, line 4, at end insert—
<In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.>
Hugh Henry

105

In the schedule, page 75, line 9, at end insert—
<In section 283 (evidence as to time and place of video surveillance recordings) of the
1995 Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.>
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Criminal Proceedings etc. (Reform) (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Disclosure of convictions
52
Proceedings in absence of accused
106, 107, 108, 109, 110, 111, 112, 113, 114
Disclosure of information
115, 116
Intermediate diets/pre-trial service of documents etc.
53, 117, 54, 55, 56, 57, 58, 59, 68, 100
Transfer of summary cases
60, 61, 62, 63, 69
Reports about supervised persons
64, 65, 66
Right to appeal court decisions
67, 101, 104
Failure of accused to appear and warrants
70, 71, 99, 103
Identification procedures
72
Taking of evidence on Commission
73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85

SP Bill 55-G2

1

Session 2 (2006)
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Rights of carers to receive information
86
Intimation of certain applications to the High Court
88
Powers of court to refix diets/ excuse irregularities
87, 89, 90, 91, 92, 93, 94, 95, 118
Liberation on undertaking
96, 40, 97
Proceedings in absence of accused: legal aid
98
Miscellaneous amendments to enactments
102, 105

Amendments already debated
Electronic Proceedings
With 23 – 39
Entitlement to bail
With 1 – 41, 42, 43
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CROWN OFFICE AND PROCURATOR FISCAL SERVICE
Jim Brisbane
Deputy Crown Agent
Crown Office
Lewis McNaughton
Assistant Clerk
Justice 1 Committee
Tower 1 T3.60
Scottish Parliament
Edinburgh
EH99 1SP

25 Chambers Street
Edinburgh, EH1 1LA
Telephone 0131 247 2713
Fax 0131 247 2610
dcapa@copfs.gsi.gov.uk
http;//www.crownoffice.gov.uk
Your ref:
Our ref: JB/GS
3 November 2006

Dear Mr McNaughton
I am writing to clarify an issue which arose on 31st May 2006, when the
Solicitor General gave evidence to the Justice 1 Committee on the Criminal
Proceedings etc (Reform) (Scotland) Bill (“the Bill”).
In the course of the Solicitor General’s evidence, Mrs Mulligan asked her
about fiscal fines and the opt out provision in the Bill. She explained that the
Committee had received evidence which suggested that requiring an offender
to opt out of a fiscal fine is, in effect, presuming guilt through silence. She
asked the Solicitor General if she agreed with that.
The Solicitor General explained that she did not agree because a fiscal fine
would not result in a conviction and would not be treated as a conviction. She
explained that:
“The provision is clever, in that it will motivate an accused person to do
something. If you are concerned about the situation they should go and
see a Solicitor. That will be the obvious step to take. The service of
the summary will tell the accused about the evidence that we have,
together with other information, and they will make their decision”.
Earlier COPFS evidence to the Justice 1 Committee explained our
commitment to provide a summary of evidence along with the complaint prior
to the pleading diet to encourage early resolution of cases, as part of our new
disclosure regime for summary cases. The phrase “service of the summary”
refers to this earlier evidence.
The Solicitor General’s reference to “service of the summary” may give the
impression that a summary of evidence may also routinely be provided with
the offer of an alternative. It may be helpful to clarify that a full summary of
evidence will only be disclosed once a summary prosecution has been
commenced, i.e. along with a summary complaint. Where an alternative is
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offered, the offender will be given sufficient details of the alleged offence(s) to
allow him or her to make an informed decision on whether to accept or refuse
the offer.
I hope this is helpful.
Yours sincerely
J Brisbane
Deputy Crown Agent
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Criminal Proceedings etc. (Reform) (Scotland) Bill
Executive Amendments lodged on 1 November in the name of Hugh Henry
This paper reproduces, and provides an explanation of, the Executive amendments lodged on 1
November for discussion at the Committee session on Wednesday 8 November (numbers 53105). These amendments all fall into part 2 of the Bill (sections 12-32) relating to the detailed
rules of criminal procedure. Some amendments have been grouped together where they seek to
achieve the same purpose, although it should be stressed that this does not represent the formal
groupings, which will be determined by the Parliamentary authorities next week and will include
all other amendments lodged.
The amendments are reprinted in full – the numbered paragraphs following each amendment (or
group of amendments where they are grouped) provide an explanation of what the amendment
does.
AMENDMENT 53 (SECTION 18)
53

In section 18, page 23, line 13, at end insert—
<( ) after paragraph (b) of subsection (1) there is inserted—
“(ba) how many witnesses are required by—
(i)

the prosecutor;

(ii) the accused,
to attend the trial;”,>

1. Section 148 of the 1995 Act makes provision for intermediate diets in summary proceedings.
The purpose of an intermediate diet is to allow the court to ascertain whether the parties to the
case are adequately prepared for the case to proceed to trial on the date assigned. If the
parties are properly prepared they will be in a position to know how many witnesses they
require to give evidence at trial.
2. Amendment 53 inserts a new section 148(1)(ba) into the 1995 Act which provides that, at the
intermediate diet, the court should ascertain from the parties how many witnesses are required
to attend trial. The effect of this will be to help ensure that the parties to a case have given
proper consideration to which witnesses they wish to call to trial, which should in turn reduce
the number of witnesses who are called and subsequently not required to give evidence.
AMENDMENT 54 (SECTION 18)
54

In section 18, page 23, line 17, at end insert—
<( ) for subsection (4) there is substituted—
“(4)

At an intermediate diet, the court shall make such enquiry of the parties as is
reasonably required for the purposes of subsections (1) and (3A) above.”>

1
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1. Section 148 of the 1995 Act makes provision for intermediate diets in summary proceedings.
The purpose of an intermediate diet is to allow the court to ascertain whether the parties to the
case are adequately prepared for the case to proceed to trial on the date assigned.
2. Amendment 54 replaces the current section 148(4) of the 1995 Act with an amended section
148(4). Section 148(4) currently provides that, at the intermediate diet the court “may” ask
the prosecutor and the accused any question with a view to establishing the state of
preparation of the parties in order to ascertain whether the trial is likely to proceed on the date
assigned for it. The new section 148(4) provides that the court “shall” ask questions of the
parties to in order to ascertain their state of preparation.
AMENDMENT 55 (SECTION 20) AND AMENDMENT 68 (AFTER SECTION 28)
55

In section 20, page 24, line 18, at end insert—
<( )

In section 257 (duty to seek agreement of evidence) of the 1995 Act, after subsection (4)
there is added—
“(5)

68

Without prejudice to subsection (3) above, in relation to summary proceedings, the
parties to the proceedings shall, in complying with the duty under subsection (1)
above, seek to ensure that the facts to be identified, and the steps to be taken in
relation to those facts, are identified and taken before any intermediate diet that is
to be held.”.>

After section 28, insert—
<Duty to seek agreement of evidence
In section 257 (duty to seek agreement of evidence) of the 1995 Act, in subsection (4)—
(a) for the words “in the case of proceedings in the High Court” there is substituted “in
relation to proceedings on indictment”,
(b) for the words “by that subsection are identified and taken before the preliminary
hearing” there is substituted “are identified and taken—
(a) in the case of the High Court, before the preliminary hearing;
(b) in the case of the sheriff court, before the first diet”.>

1. Amendment 55 inserts a new section 257(5) into the 1995 Act. Section 257 of the 1995 Act
places the parties to a case under a duty to seek to agree evidence that can be agreed in
advance of the trial – in order to minimise the issues in dispute at the trial itself. New section
257(5) (introduced by amendment [first]) makes clear that the parties to a case are to seek to
ensure that any steps which can be taken to (i) identify evidence capable of agreement and to
(ii) seek agreement of that evidence with the other party should be taken before the
intermediate diet. A similar procedure was introduced in relation to the agreement of
evidence in advance of the preliminary hearing in High Court cases in the Criminal Procedure
(Amendment)(Scotland) Act 2004 (that provision now appears as section 257(4) of the 1995
Act). Amendment 68 alters section 257(4) of the 1995 Act to ensure that the duty to seek
agreement of evidence applies to sheriff and jury proceedings. Parties in those proceedings
will be expected to have taken steps in relation to the agreement of evidence before the first
diet.
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2

AMENDMENTS 56-59 (SECTION 21)
56

In section 21, page 25, line 2, leave out <148A> and insert <148B>

57

In section 21, page 25, line 3, leave out <148B> and insert <148C>

58

In section 21, page 25, line 23, leave out <148C> and insert <148D>

59

In section 21, page 25, line 32, leave out <148B> and insert <148C>

1. These amendments are technical and correct a numbering deficiency in the Bill as
introduced. Section 21 of the bill as introduced (allowing the service of documents on an
accused’s solicitor in summary cases) provided for the insertion of new sections 148B and
148C into the Criminal Procedure (Scotland) Act 1995. However section 9 of the
Vulnerable Witness (Scotland) Act 2003 already provides for a new section 148B to be
inserted into the 1995 Act.
2. These amendments renumber the new sections of the 1995 Act inserted by the Bill to take
account of the existing section 148B. Amendment 56 makes clear that the new
provisions in section 21 of the Bill should appear after section 148B of the 1995 Act, as
opposed to section 148A. Amendment 57 renumbers section 148B as it appeared in
section 21 of the Bill on introduction to section 148C. Amendment 58 renumbers
section 148C as it appeared in section 21 of the Bill on introduction to section 148D.
Amendment 59 renumbers a cross reference that appears in new section 148C to ensure
that it remains consistent following these changes.
AMENDMENT 60 (SECTION 22)
60

In section 22, page 27, line 31, after <is> insert <for authority>

1. Section 22 of the Bill as introduced inserts a new section 137C into the 1995 Act.
Subsections (1) & (2) of that new section provide that where there are exceptional
circumstances leading to an unusually high number of accused appearing from custody
under summary procedure, and it would not be practicable for the sheriff courts in the
sheriffdom to deal with all the cases, the prosecutor may apply to the sheriff principal for
an order that proceedings may be taken against some or all of the accused at another
sheriff court in another sheriffdom.
2. Amendment 60 is a drafting amendment in nature and does not change the policy behind
section 22 of the Bill. It confirms that the order granted by the sheriff principal under
new section 137C(2) of the 1995 Act provides the authority for custody cases under
summary procedure to be taken in a sheriff court outwith the sheriffdom where the
accused would normally have appeared from custody.

3
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AMENDMENTS 61-63 (SECTION 23)
61

In section 23, page 28, line 21, leave out <under> and insert <in pursuance of>

62

In section 23, page 28, line 24, leave out <under> and insert <in pursuance of>

63

In section 23, page 28, line 30, leave out from <requirement> to <prosecution> in line 31 and
insert <provision of any other enactment for a time limit within which proceedings are to be
commenced>

1. Section 23 of the Bill as introduced makes provision for the law on time bar as it relates
to transferred cases. It inserts a new section 136A into the 1995 Act. That section
provides that where proceedings have been transferred from one sheriff court to another
and those proceedings are contained in a new complaint, the date of commencement of
proceedings is to be taken as the date on which proceedings on the complaint originally
commenced.
2. Amendments 61 and 62 are technical. References to the orders made “under” sections
137A and 137B of the 1995 Act in the new section 136A are amended to refer to orders
made “in pursuance of” those sections. The revised form of wording is technically more
accurate as the orders concerned are made by the court in pursuance of the section as a
whole, not under a particular part of it.
3. Amendment 63 is a technical amendment, which reformulates the wording used in new
section 136A(2)(b). This is to ensure that the wording used to refer to relevant time limits
contained in other enactments is consistent with similar references made elsewhere in the
1995 Act.
AMENDMENTS 64-66 (SECTION 24)
64

In section 24, page 29, line 1, leave out <(1)> and insert <(1)(b)>

65

In section 24, page 29, line 8, leave out <of the kind described in subsection (1) above>

66

In section 24, page 29, line 11, leave out <such a> and insert <the>

1
Section 24 of the Bill introduces new provisions into section 203 of the 1995 Act
(sections 203(1A) and (1B)) in relation to the requirement that a court must obtain a report
from the local authority before disposing of a case where the offender is the subject of a
statutory supervision requirement. These reports are often referred to as “social enquiry
reports”. Section 24 of the Bill as introduced provides that where a previous social enquiry
report has been prepared within three months of the date of conviction the court is not
required to obtain a further report, although it may obtain such a report if it considers it
appropriate to do so.
2
Amendment 64 corrects a deficient cross-reference in new section 203(1A)(a) (which
currently refers to section 203(1) of the 1995 Act) to refer specifically to section 203(1)(b) of
the 1995 Act. This change reflects the fact that it would not be possible for a report produced
prior to the offence in question to cover the circumstances of that offence (as required by


84

4

section 203(1)(a)). The amendment makes clear that any prior report which is available to
the court need only refer to the character of the offender and his/her behaviour whilst on
supervision (as specified by section 203(1)(b) of the 1995 Act).
3
Amendments 65 and 66 are consequential upon amendment 64. Amendment 65
removes a further reference to section 203(1) as it is no longer appropriate. Amendment 66
is a grammatical change to new section 203(1B) of the 1995 Act necessitated by the removal
made by amendment 65.
AMENDMENT 67 (SECTION 25)
67

In section 25, page 29, line 27, at end insert—
<(2A) In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (2)—
(i)

after the word “below” there is inserted “(and if that period is extended
under subsection (3A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (3) below”,
(b) after subsection (3) there is inserted—
“(3A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (3) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(2A) of the
Criminal Proceedings etc. (Reform) (Scotland) Act 2006 (asp 00) came into
force).”.>

1. Section 25 of the Bill inserts a new subsection (4A) into section 180 of the Criminal
Procedure (Scotland) Act 1995 which provides that, in appeals against conviction (or
conviction and sentence) in summary proceedings the High Court may, on cause shown,
extend the 14 day period in which an appellant may apply to the High Court for further
leave to appeal where leave to appeal has been refused by a single judge of that court.
2. Amendment 67 inserts a new subsection (3A) into section 187 of the 1995 Act to make
an identical provision in respect of appeals against sentence only in summary
proceedings.
AMENDMENT 69 (SECTION 29)
69

In section 29, page 31, line 12, after <is> insert <for authority>

1. Section 29 of the Bill as introduced inserts a new section 34A into the 1995 Act.
Subsections (1) & (2) of that new section provide that where there are exceptional
circumstances leading to an unusually high number of accused appearing from custody
for the first calling of cases on petition, and it is unlikely that the sheriff courts in the
sheriffdom will be able to deal with all the cases, the prosecutor may apply to the sheriff

5
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principal for an order that proceedings may be taken against some or all of the accused at
another sheriff court in another sheriffdom.
2. Amendment 69 is technical in nature and does not change the policy behind section 29 of
the Bill. It puts beyond doubt that the order granted by the sheriff principal under new
section 34A(2) of the 1995 Act provides the authority for custody cases under summary
procedure to be taken in a sheriff court outwith the sheriffdom where the accused would
normally have appeared from custody.
AMENDMENT 70 (AFTER SECTION 29), AMENDMENT 99 (SCHEDULE) AND
AMENDMENT 103 (SCHEDULE)
70

After section 29, insert—
<Failure of accused to appear
After section 102 of the 1995 Act there is inserted—
“Failure of accused to appear
102A
(1)

Failure of accused to appear
In proceedings on indictment, an accused person who without reasonable
excuse fails to appear at a diet of which the accused has been given due notice
(apart from a diet which the accused is not required to attend) is—
(a) guilty of an offence; and
(b) liable on conviction on indictment to a fine or to imprisonment for a
period not exceeding 5 years or to both.

(2)

In proceedings on indictment, where an accused person fails to appear at a diet
of which the accused has been given due notice (apart from a diet which the
accused is not required to attend), the court may grant a warrant to apprehend
the accused.

(3)

It is not, otherwise than under subsection (2) above, competent in any
proceedings on indictment for a court to grant a warrant for the apprehension
of an accused person for failure to appear at a diet.

(4)

However, it remains competent for a court to grant a warrant on petition (as
referred to in section 34 of this Act) in respect of an offence under—
(a) subsection (1) above;
(b) section 27(1)(a) of this Act,
whether or not a warrant has been granted under subsection (2) above in
respect of the same failure to appear to which that offence relates.
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(5)

Where a warrant to apprehend an accused person is granted under subsection
(2) above, the indictment falls as respects that accused.

(6)

Subsection (5) above is subject to any order to different effect made by the
court when granting the warrant.

(7)

An order under subsection (6) above—

6

(a) for the purpose of proceeding with the trial in the absence of the accused
under section 92(2A) (where the warrant is granted at a trial diet), may
be made on the motion of the prosecutor;
(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.
(8)

A warrant granted under subsection (2) above shall be in such form as may be
prescribed by Act of Adjournal or as nearly as may be in such form.

(9)

A warrant granted under subsection (2) above (in the form mentioned in
subsection (8) above) shall imply warrant to officers of law—
(a) to search for and apprehend the accused;
(b) to bring the accused before the court;
(c) in the meantime, to detain the accused in a police station, police cell or
other convenient place; and
(d) so far as is necessary for the execution of the warrant, to break open shut
and lockfast places.

(10) An accused apprehended under a warrant granted under subsection (2) above
shall wherever practicable be brought before the court not later than in the
course of the first day on which the court is sitting after the accused is taken
into custody.
(11) Where the accused is brought before the court in pursuance of a warrant
granted under subsection (2) above, the court shall make an order—
(a) detaining the accused until liberated in due course of law; or
(b) releasing the accused on bail.
(12) For the purposes of subsection (11) above, the court is to have regard to the
terms of the indictment in relation to which the warrant was granted even if
that indictment has fallen.
(13) In a case where a warrant is granted under subsection (2) above, any period of
time during which the accused was detained in custody—
(a) as regards that case; and
(b) prior to the making of an order under subsection (11) above,
does not count towards any time limit applying in that case by virtue of section
65(4) of this Act.
(14) For the purposes of subsection (13) above—
(a) detention as regards a case includes, in addition to detention as regards
the indictment in relation to which the warrant was granted (whether or
not that indictment has fallen), detention as regards any preceding
petition;
(b) it is immaterial whether or not further proceedings are on a fresh
indictment.
(15) At any time before the trial of an accused person on indictment, it is
competent—
(a) to amend the indictment so as to include an additional charge of an
offence under subsection (1) above;

7
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(b) to include, in the list of witnesses or productions associated with the
indictment, witnesses or productions relating to that offence.
(16) In this section, “the court” means—
(a) where the accused failed to appear at the High Court—
(i)

for the purposes of subsections (10) to (12) above, that Court
(whether or not constituted by a single judge);

(ii) otherwise, a single judge of that Court;

(b)
where the accused failed to appear at a sheriff court, any sheriff court with jurisdiction
in relation to the proceedings.”.>
99

103

In the schedule, page 74, line 20, at end insert—
<(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.>

In the schedule, page 74, line 38, at end insert—
<In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.>

1. Amendment 70 introduces a new section into the Bill, which, in turn, inserts a new
section 102A into the Criminal Procedure (Scotland) Act 1995. The purpose and effect of
this section is to place on a statutory footing the warrant system for when an accused fails to
appear for a diet in solemn proceedings. These provisions will replace the current common
law system of warrants. This is largely a technical change, clearly setting out the process to
be followed for dealing with accused persons when they fail to appear at diets in solemn
proceedings.
2. New section 102A(1), makes it an offence for an accused person to fail to appear at a diet,
of which the accused has been given due notice, in proceedings on indictment. An accused
will be liable on conviction, on indictment, of this offence, to a fine or to imprisonment for a
period not exceeding five years, or to both.
3. New section 102A(2), gives the court a power to grant a warrant to apprehend the accused,
where the accused fails to appear at a diet of which the accused has been given due notice, in
proceedings on indictment.
4. New section 102A(3), makes clear that it is not competent, in any proceedings on
indictment, for a court to grant a warrant for the apprehension of the accused, where the
accused fails to appear at a diet, otherwise than in accordance with new section 102A.
5. New section 102A(4), clarifies that, notwithstanding the provision at subsection (3), it is
still competent for a court to grant a warrant on petition under section 34 of the Criminal
Procedure (Scotland) Act 1995 in respect of an offence of failing to appear at a diet under
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section 102A(1), or an offence under section 27(1)(a) of the 1995 Act, where the offence
relates to the same failure to appear in respect of which a warrant was granted under section
102A(2).
6. New section 102A(5) & (6), make clear that the effect of the court granting a warrant to
apprehend the accused under section 102A, is that the indictment falls as respects that
accused, unless the court makes an order to a different effect.
7. New section 102A(7), sets out the circumstances in which the court can make an order
under subsection (6) to prevent the indictment falling. The court may do so on the motion of
the prosecutor for the purpose of proceeding with a trial in the absence of the accused.
Where it is for any other purpose, the court may make such an order on the motion of the
prosecutor, or of the court’s own accord.
8. New section 102A(8), makes provision for the form of a warrant granted under section
102A to be prescribed by Act of Adjournal. New section 102A(9), sets out the authority
conferred by a warrant granted under section 102A.
10. New section 102A(10), makes clear that where an accused is apprehended under a
warrant granted under section 102A, wherever practicable, the accused must be brought
before a relevant court not later than in the course of the first day on which that court is
sitting after the accused is taken into custody.
11. New section 102A(11) provides that where the accused is brought before a court in
pursuance a warrant granted under section 102A, the court is required to make an order either
detaining the accused in custody or releasing the accused on bail.
12. New section 102A(12), makes clear that the court must have regard to the terms of the
indictment in respect of which the warrant was granted, even where the indictment has fallen
in terms of subsection (5), when making an order in accordance with subsection (11).
13. New section 102A(13), sets out that any period of time previously spent in custody in
respect of the case that the accused has failed to appear for, prior to an order being made in
terms of new section 102A(11), does not count towards any applicable custody time limit set
out in section 65(4) of the Criminal Procedure (Scotland) Act 1995.
14. New section 102A(14) clarifies the meaning of the references in subsection (13) to the
accused’s detention in custody. New section 102A(15), provides that it is competent for an
indictment to be amended to include an additional charge of an offence under subsection (1)
(failing to appear at a diet, in proceedings on indictment, of which the accused has been given
due notice).
16. New section 102A(16), clarifies the relevant meaning of references to “the court” where
they appear in section 102A.
17. Amendment 99 makes two consequential technical amendments to sections 65(2) and
71(4) of the 1995 Act. The amendment to section 65(2) is a change to the terminology used
in that subsection to maintain consistency with other provisions in the 1995 Act (replacing
the word “arrest” with the word “apprehension”). The amendment to section 71(4) repeals
wording in that subsection which is superseded by the provision in the new section 102A.
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18. Amendment 103 makes two further consequential technical amendments to section 135
of the 1995 Act. The amendment to section 135(3) is a change to the terminology used in
that subsection to maintain consistency with other provisions in the 1995 Act. The repeal of
section 135(4) is made as the provision in the new section 102A supersedes that subsection.

AMENDMENT 71 (BEFORE SECTION 30)
71

Before section 30, insert—
<Apprehension warrants
After section 297 of the 1995 Act there is inserted—
“297A

Re-execution of apprehension warrants

(1)

This section applies where a person has been apprehended under a warrant (the
“original warrant”) granted under this Act in relation to any proceedings.

(2)

If the person absconds, the person may be re-apprehended under the original
warrant (and as if that warrant had not been executed to any extent).

(3)

If, for any reason, it is not practicable to bring the person before the court as
required under a provision of this Act applying in the case, the person is to be
brought before the court as soon as practicable after the relevant reason ceases
to prevail.

(4)

Despite subsection (3) above, if—
(a) the original warrant was granted in solemn proceedings; and
(b) the impracticability arises because the person needs medical treatment or
care,
the person may be released.

(5)

A person released under subsection (4) above may be re-apprehended under
the original warrant (and as if that warrant had not been executed to any
extent).

(6)

Subsection (3) above does not affect the operation of section 22(1B) of this Act
(which relates to liberation on an undertaking of persons apprehended under
warrant granted in summary proceedings).

(7)

Nothing in this section prevents a court from granting a fresh warrant for the
apprehension of the person.

(8)

Subject to this section are—
(a) any rule of law as to bringing a person before a court in pursuance of a
warrant granted on petition (as referred to in section 34 of this Act);
(b) section 102A(10) of this Act;
(c) section 135(3) (including as applying in relation to sections 22(1B) and
156) of this Act;
(d) section 90A(9) of this Act.”.>
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1. Amendment 71 inserts a new section into the Bill before section 30 which, in turn, inserts
new 297A to the Criminal Procedure (Scotland) Act 1995 about the operation of
apprehension warrants in any proceedings, as well as specific provision in support of the new
solemn warrants system introduced by amendment 70.
2. The purpose and effect of amendment 71 is to provide the police with an efficient
mechanism to re-apprehend an accused person who absconds from police custody having
been arrested on a warrant, and, to clarify what should happen where it is not practicable to
bring an accused person before a court on the next court day following arrest.
3. Amendment 71 also provides a mechanism by which the police can retain appropriate
control over an accused person, but also ensure s/he receives necessary medical treatment or
care, where an accused is arrested under a solemn apprehension warrant, and it is not
practicable to bring the accused before a court on the next court day because of the ill health
of the accused.
4. New section 297A(1) clarifies that section 297A applies where an accused person has been
apprehended under a warrant granted under the 1995 Act in respect of any proceedings.
5. New section 297A(2) provides for a person to be re-apprehended under a warrant where
the person, having already been apprehended under the warrant, absconds from police
custody.
6. New section 297A(3) makes clear that, where it is not practicable to bring a person
apprehended on a warrant before a court as soon as is required by a provision in the 1995
Act, that person should be brought before a court as soon as practicable after the reason
making it impracticable for the person to appear before court no longer prevails.
7. New section 297A(4) provides that where a warrant is granted in solemn proceedings, and
the impracticability referred to in section 297A(3) arises because the person needs medical
treatment or care, that person may be released under the warrant.
8. New section 297A(5) provides, where a person is released under section 297A(4), for a
person to be re-apprehended under the original warrant.
9. New section 297A(6) clarifies that section 297A(3) does not affect the operation of section
22(1B) of the 1995 Act, which relates to warrants granted in summary proceedings.
10. New section 297A(7) clarifies that nothing in section 297A prevents a court from
granting a fresh apprehension warrant.
11. New section 297A(8) clarifies that section 297A applies to petition warrants granted
under section 34 of the 1995 Act, solemn warrants granted under the new section 102A (as
introduced by amendment 70) and section 90A of the 1995 Act, summary warrants granted
under section 135 and 156 of the 1995 Act.

11
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AMENDMENT 72 (BEFORE SECTION 30)
72

Before section 30, insert—
<Participation of accused in identification procedures
After section 267A of the 1995 Act there is inserted—
“Identification procedures
267B

Order requiring accused to participate in identification procedure

(1)

The court may, on an application by the prosecutor in any proceedings, make
an order requiring the accused person to participate in an identification parade
or other identification procedure.

(2)

The application may be made at any time after the proceedings have been
commenced.

(3)

The court—
(a) shall (if the accused is present) allow the accused to make
representations in relation to the application;
(b) may, if it considers it appropriate to do so (where the accused is not
present), fix a hearing for the purpose of allowing the accused to make
such representations.

(4)

Where an order is made under subsection (1) above, the clerk of court shall (if
the accused is not present) have notice of the order effected as respects the
accused without delay.

(5)

Notice under subsection (4) above shall (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(6)

It is sufficient evidence that notice has been effected under subsection (5)
above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected notice.

(7)

In relation to notice effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (6) above.

(8)

A person who, having been given due notice of an order made under
subsection (1) above, without reasonable excuse fails to comply with the order
is—
(a) guilty of an offence; and
(b) liable on summary conviction to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 12 months
or to both.

(9)

For the purpose of subsection (5) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.

(10) In this section, “the court” means—
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(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in any other case, any court with jurisdiction in relation to the
proceedings.”.>

1. Amendment 72 inserts a new section into the Bill before section 30 which, in turn, inserts
a new section 267B into the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
allowing the prosecutor, in both summary and solemn cases, to apply to the court for an order
requiring the accused to participate in an identification parade or other identification
procedure.
2. New section 267B(1) provides for a court to make an order on the application of the
prosecutor in any proceedings, requiring the accused person to participate in an identification
parade or other procedure. New section 267B(2) clarifies that the prosecutor can make an
application at any stage after the proceedings have been commenced.
4. New section 267B(3) provides that the court must allow the accused to make
representations in respect of the application where s/he is present when it is made, and
otherwise, it gives the court a discretion to fix a hearing where it considers that is appropriate
in order to hear both the prosecutor and the accused in respect of the prosecutor’s application.
5. New section 267B(4) requires the clerk of court to notify the accused person, without
delay, of an order made by the court under subsection (1), where the accused is not present
when the application is made. New section 267B(5) makes clear the appropriate means for
giving notice of an order under subsection (4).
7. New section 267B(6) provides that a written execution signed by the clerk of court, which
is produced in court, will be sufficient evidence of the fact that the clerk effected notice of the
order on the accused.
8. New section 267B(7) clarifies that the relevant post office receipt requires to be produced
along with a written execution under subsection (6), where notice under subsection (4) is
effected by registered post or recorded delivery.
9. New section 267B(8) makes it an offence for a person, without reasonable excuse, to fail to
comply with an order made under subsection (1). The offence is triable summarily only,
regardless of whether the order, which has allegedly been breached, was imposed in respect
of a summary or solemn case, and a person will be liable on conviction to a fine not
exceeding level 3 on the standard scale or to imprisonment for a period not exceeding 12
months, or to both.
10. New section 267B(9) provides for references to section 141 of the 1995 Act, in section
267B, to be read with such modifications as are necessary for its application in relation to that
section. New section 267B(10) defines references to “the court” in section 267B.

13
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AMENDMENTS 73-85 (SECTION 30)
73

In section 30, page 31, line 28, at end insert—
<( ) In section 66 (service and lodging of indictment, etc.) of the 1995 Act—
(a) in subsection (6A)—
(i)

in paragraph (a)(i), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (a)(iii), after the word “trial” there is inserted “(or at any
related commissioner proceedings)”,
(b) after subsection (14) there is added—
“(15) In subsection (6A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.>
74

In section 30, page 31, line 28, at end insert—
<( ) In section 140 (citation) of that Act—
(a) in subsection (2A)—
(i)

in paragraph (a), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (c), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(b) after subsection (2B) there is added—
“(2C) In subsection (2A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.>
75

In section 30, page 31, line 29, leave out <the 1995> and insert <that>

76

In section 30, page 32, line 1, leave out <274 to 275C and 288C to 288F> and insert—
<( ) 274;
( ) 275;
( ) 275B except subsection (2)(b);
( ) 275C;
( ) 288C;
( ) 288E; and
( ) 288F,>

77

In section 30, page 32, line 7, leave out <in those sections to a trial, a trial diet or> and insert—
<(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e) or section 288F(2), (3)
and (4), to>
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78

In section 30, page 32, line 8, at end insert—
<(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.>

79

In section 30, page 32, leave out lines 10 to 17

80

In section 30, page 32, line 27, leave out <274 to 275C and 288C and 288D> and insert—
<( ) 274;
( ) 275;
( ) 275B except subsection (2)(b);
( ) 275C; and
( ) 288C,>

81

In section 30, page 32, line 33, leave out <in those sections to a trial, a trial diet or> and insert—
<(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e), to>
82

In section 30, page 32, line 34, at end insert—
<(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.>

83

In section 30, page 32, leave out lines 36 to 39

84

In section 30, page 33, line 7, at end insert—
<( )

85

In section 275A(1) (disclosure of accused’s previous convictions where court allows
questioning or evidence under section 275) of that Act, after the word “court” there is
inserted “(or, in proceedings before a commissioner appointed under section 271I(1) or
by virtue of section 272(1)(b) of this Act, a commissioner)”.>

In section 30, page 33, line 7, at end insert—
<( )

In section 288D (appointment of solicitor by court in such cases) of that Act—
(a) in subsection (2), after paragraph (a)(ii) there is inserted—
“(iii) the conduct of his case at any commissioner proceedings; or”,
(b) in subsection (6), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(c) after that subsection there is inserted—
“(6A) Where, in relation to commissioner proceedings, the commissioner is satisfied
that a solicitor so appointed is no longer able to act upon the instructions, or in
the best interests, of the accused, the commissioner is (for the purpose of the
application of subsection (6) above) to refer the case to the court.”,
(d) in subsection (7), for the word “(6)” in the first place where it occurs there is
substituted “(6A)”,
(e) after subsection (8) there is added—
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“(9) In this section, “commissioner proceedings” means proceedings before a
commissioner appointed under section 271I(1) or by virtue of section 272(1)(b) of this
Act.”.>
1.
The purpose of amendments 73 to 85 is to amend section 30 of the Bill to clarify the
role of a commissioner and that of the presiding judge when evidence is being taken on
commission (either by way of special measure for vulnerable witnesses or otherwise).
References in this note to the 1995 Act are to the Criminal Procedure (Scotland) Act 1995.
2.
Amendments 73 and 74 amend sections 66 and 140 of the 1995 Act which relate,
respectively, to the service and lodging of an indictment (in solemn proceedings) and to
citation (in summary proceedings). The effect of the amendment is, in each case, to make it
clear that, where a person is accused of a sexual offence, the accused must be notified that he
or she must be represented by a lawyer not only at any trial but also in any proceedings where
evidence is taken on commission.
3.
Amendment 75 is a minor drafting amendment, which is consequential on
amendment 73. It amends section 30(1) of the Bill as introduced so as to avoid repetition of
the reference to “the 1995 Act”, which is already referred to in the first line of amendment
73.
4.
Amendments 76, 77, 80 and 81 have the effect of narrowing the number of sections
of the 1995 Act in which references to “a trial”, “a trial diet” and “the court” are to be read as
including references to the proceedings before the commissioner and to the commissioner.
Amendment 76
5.
275A of the 1995 Act – this section places a duty on the prosecutor to disclose any
relevant previous convictions of the accused to the presiding judge where the court allows
questioning or evidence which would normally be prohibited in terms of section 274 of the
1995 Act. In terms of section 30 of the Bill, the decision to allow such evidence may be made
by a commissioner. The purpose of omitting section 275A from the list of provisions in which
references to a trial/trial diet are to be read as including references to proceedings before a
commissioner and to the commissioner him or herself is to make clear that, even where the
evidence or questioning is allowed by the commissioner, the convictions must still be laid
before the presiding judge during the course of the actual trial.
6.
Section 275B(2)(b) – deals with the situation in which an accused who has been
permitted to lead evidence/use questioning ordinarily prohibited by section 274 objects to the
placing of his or her previous convictions before the presiding judge. In terms of the Bill, it
will be possible to make such an objection where the decision to allow evidence or
questioning has been made by a commissioner. The purpose of excluding section 275B(2)(b)
from the list is to ensure that, even in this scenario, it will always fall to the court to decide
how to deal with such an objection. This will not be a matter for the commissioner.
7.
Section 288D – this section empowers the court to appoint a solicitor where an
accused who is prohibited from conducting his or her own defence has failed to do so. The
Bill provides that the power of the court should extend to the appointment of a solicitor to
represent an accused at commission proceedings. Concern was raised that the effect of the
Bill, as originally drafted, was that the duty to appoint a solicitor in such a situation fell to the
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commissioner. The purpose of omitting reference to section 288D is, therefore, to ensure that
the duty to appoint a solicitor always rests with the court, even where the solicitor is to
represent the accused in proceedings before a commissioner.
Amendment 77
8.
Section 275(3)(c) of the 1995 Act provides that an application to allow
questioning/evidence prohibited in terms of section 274 should specify the issues at trial to
which the evidence or questioning is considered to be relevant. Section 275(7) (c) provides
that, where a court allows such evidence or questioning, it must set out in a written statement
the issues at trial to which it considers it to be relevant. In terms of the Bill, the application to
the commissioner must address the issue of relevancy. Where the commissioner allows the
evidence or questioning sought, he or she must detail the issues to which it is considered
relevant. The purpose of excluding these provisions is to make clear that it is, in both cases,
the relevancy of the evidence or questioning to the trial that is to be explained, not its
relevancy to proceedings before the commissioner.
9.
Sections 288F(2), (3) and (4) set out the circumstances in which the court may make
an order prohibiting the accused from conducting his or her own defence at trial. Section
275(3)(e) provides that an application to the court to allow evidence/questioning should detail
the inferences which the applicant proposes to submit to the court that it should draw from
the evidence. In terms of the Bill, the accused will be required to outline, in an application to
the commissioner, the proposed inferences to be drawn. Moreover, it will be possible for an
order to be made prohibiting the accused from representing him or herself in proceedings
before a commissioner. The purpose of excluding these provisions is to ensure that such an
order can only be made by the court, and that only the court can draw inferences.
10.
The need for amendment 80 is provided in the explanation for amendment 76
above.
11.
The need for amendment 81 is provided in the explanation for amendment 77
above.
12.
Amendments 78 and 82 make amendments to the time limits within which an
application must be made if certain lines of questioning are to be advanced which would
otherwise be prohibited.
13.
Amendments 79 and 83 have the effect of providing that a commissioner must
always be a judge or a sheriff in criminal cases.
14.
Amendment 84 has the effect of providing that, where a commissioner and not just
(as at present) a trial judge allows certain evidence or questioning, the prosecutor must
disclose the accused’s previous relevant convictions to the presiding judge.
15.
Amendment 85 amends section 288D of the 1995 Act, which deals with the court’s
duty to appoint a solicitor to act for an accused in certain sexual offence trials. The effect of
the amendment is to extend the coverage of that section so that it includes proceedings before
a commissioner.
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AMENDMENT 86 (AFTER SECTION 30)
86

After section 30, insert—
<Victim notification scheme
In section 16 (victim’s right to receive information concerning release etc. of offender)
of the Criminal Justice (Scotland) Act 2003 (asp 7)—
(a) in subsection (5)(b)(ii), after the word “sub-paragraph” in the second place where
it occurs there is inserted “and as if in paragraph (a)(ii) of the said section 14(6)
(as it applies by virtue of that sub-paragraph) the words “, immediately before the
offence (or apparent offence) was perpetrated, cared” were “cares””,
(b) after subsection (6) there is added—
“(7)

Where, but for section 14(8) (as it applies in relation to subsection (5)(a)),
information would—
(a) under subsection (1) (as read with subsection (5)(a)); and
(b) by virtue of section 14(10)(c) to (e) and (g) to (i) (as it applies in relation
to subsection (5)(a)),
fall to be given to a child who has not attained the age of fourteen years, that
information is to be given instead to a person who cares for the child.

(8)

In subsection (7), the reference to a person who cares for the child is to be
construed in accordance with section 2(28) of the Regulation of Care
(Scotland) Act 2001 (asp 8).”.>

1. Amendment 86 introduces an amendment to section 16 of the Criminal Justice
(Scotland) Act 2003 so as confer upon the current carers of children under the age of 14
in cases where the victim of a crime has died, the right, on the child’s behalf, to:x

receive from Scottish Ministers certain information regarding the victim’s
assailant’s release into the community;

x

receive certain information regarding Parole Board review hearings and licence
conditions from the Parole Board; and

x

make representations to the Parole Board prior to a decision being taken on the
release (and the licence conditions) of the offender and, in certain circumstances
where decisions upon licence conditions are taken by the Scottish Ministers, to
make representations to the Scottish Ministers prior to a decision being taken by
them on licence conditions and to receive certain information concerning licence
conditions from the Scottish Ministers.

2. Unlike subsection 14(10) of the 2003 Act, no reference is made to the applicant being the
elder of two carers. This is to cater for circumstances where a child has been taken into
care and where references to age are inappropriate.
3. These rights remain with the current carer until the child attains the age of 14, at which
point they transfer to the child in his or her own right.
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4. Although amendment 86 is to section 16, it cross-refers to section 14 of the Act, which is
primarily concerned with conferring on victims of certain crimes the right to make a
statement about the impact of the crime for use by certain criminal justice agencies. The
amendment does not confer a similar right on children under the age of 14 years, or upon
their carers.
AMENDMENT 87 (AFTER SECTION 31)
87

After section 31, insert—
<Intimation to respondent of certain applications to the High Court
After section 298 of the 1995 Act there is inserted—
“Intimation of certain applications to the High Court
298A
(1)

Intimation of bills and of petitions to the nobile officium
This subsection applies where the prosecutor requires to intimate to the
respondent—
(a) a bill of advocation;
(b) a petition to the nobile officium; or
(c) an order of the High Court relating to such a bill or (as the case may be)
petition.

(2)

Where subsection (1) above applies, the requirement may be met by serving on
the respondent a copy of the bill, petition or (as the case may be) order.

(3)

Service under subsection (2) above may (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(4)

This subsection applies where a person requires to intimate to the prosecutor—
(a) a bill of suspension or advocation;
(b) a petition to the nobile officium; or
(c) an order of the High Court relating to such a bill or (as the case may be)
petition.

(5)

Where subsection (4) above applies, the requirement may be met by serving on
the prosecutor a copy of the bill, petition or (as the case may be) order.

(6)

Service under subsection (5) above may (in relation to any proceedings) be
effected by post.

(7)

It is sufficient evidence that service has been effected under subsection (3) or
(6) above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected service.

(8)

In relation to service effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (7) above.
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(9)

A party who has service effected under subsection (3) or (6) above must, as
soon as practicable thereafter, lodge with the Clerk of Justiciary a copy of the
execution mentioned in subsection (7) above.

(10) For the purpose of subsection (3) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.
(11) This section is without prejudice to any rule of law or practice by virtue of
which things of the kinds mentioned in subsections (1) and (4) above
(including copies) may be intimated or served.”.>

1. Amendment 87 inserts a new section into the Bill after section 31 which, in turn, inserts a
new section 298A into the Criminal Procedure (Scotland) Act. This section sets out in
legislation the methods of intimation and service that will in future be competent for bills of
suspension, and advocation (forms of criminal appeal) and petitions to the nobile officium (a
form of appeal to the High Court which may be used where no other remedy is available to
the appellant). The rules relating to these appeals are unchanged – the section facilitates a
wider range of forms of intimation and service.
2. The purpose and effect of amendment 87 is to enable parties to intimate the relevant bill
or petition by serving a copy of it rather than the original document, and by a variety of
means of service rather than having to serve personally on the other party. In this regard,
reference is made to section 141 of the 1995 Act which sets out the ways in which the
accused and witnesses may be cited to appear at court in summary proceedings.
3. Currently the service of these documents is largely regulated by convention at common
law. Amendment 87 puts the law about service of bills of suspension, and advocation and
petitions to the nobile officium on a statutory footing, and clarifies the current requirements
for intimation and service of the relevant bill or petition by the appellant on the respondent.
AMENDMENT 88 (AFTER SECTION 31)
88

After section 31, insert—
<Refixing diets
(1)

After section 75A (adjournment and alteration of diets) of the 1995 Act there is
inserted—
“75B

Refixing diets

(1)

This section applies where in any proceedings on indictment any diet has been
fixed for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.
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(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.

(7)

In subsections (2) to (5) above, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in the case of proceedings in the sheriff court, that court.”.

(2)

After section 137 (alteration of diets) of that Act there is inserted—
“137ZA Refixing diets
(1)

This section applies where in a summary prosecution any diet has been fixed
for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.

(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.”.>

1.
Amendment 88 introduces a new section into the Bill which inserts new sections 75B
and 137ZA into the Criminal Procedure (Scotland) Act 1995. Those sections provide that, in
both solemn and summary proceedings respectively, a court can, of its own accord, alter a
diet which has been fixed for a day on which the court is not sitting, described as a “nonsitting” day, by discharging that diet, and fixing a new diet for another date.
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2.
The purpose and effect of amendment 88 is to enable the court to alter a diet that has
been fixed for a “non-sitting” day, without either party having to apply to the court for such a
diet to be altered. The power may not be used for the purpose of ensuring compliance with a
time limit applying in the proceedings, rather it is to allow diets that have been set down in
error for a non-sitting day to be altered by the court.
AMENDMENTS 89-91 (SECTION 32)
89

In section 32, page 34, line 8, leave out from beginning to <person,> and insert <Any court may>

90

In section 32, page 34, line 12, at end insert—
<(1A) In appeal proceedings, the High Court may excuse a procedural irregularity—
(a) of that kind; and
(b) which has occurred in relation to earlier proceedings in the case that is
the subject of the appeal,
if those conditions are met.>

91

In section 32, page 34, line 12, at end insert—
<( )

A court may proceed under subsection (1) or (1A) above on the application of
the prosecutor or an accused person (having given the other an opportunity to
be heard).>

1. Amendments 89, 90 and 91 make changes to the operation of section 32 of the Bill,
which gives power to the court to excuse procedural irregularities where the court is
satisfied that it would be in the interests of justice to do so.
2. Amendments 89 and 91 make changes to new section 300A(1) of the 1995 Act as
introduced by section 32 of the Bill to ensure that where one party seeks to have a
procedural irregularity excused the court will allow the other party to the proceedings the
opportunity to be heard on that matter.
3. The purpose of amendment 90 is to ensure that the High Court, when dealing with an
appeal, can use the powers contained in section 300A to excuse a procedural irregularity
that took place in the proceedings which gave rise to the appeal, without requiring the
High Court to remit the matter back to the original court.
AMENDMENTS 92-95 (SECTION 32)
92

In section 32, page 34, line 23, at end insert—
<(iii) a diet being fixed for a non-sitting day;>

93

In section 32, page 35, line 13, at end insert—
<( ) altering a diet;>

94
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In section 32, page 35, line 23, at end insert—
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<( )
95

In subsection (3)(a)(iii) above, a “non-sitting day” is a day on which the court
is under this Act not required to sit.>

In section 32, page 35, line 25, after <may> insert—
<( ) alter a diet; or
( )>

1. Amendments 92 to 95 add further detail to section 32 of the Bill as introduced. Section
32 inserts a new section 300A into the 1995 Act, which gives power to the court to excuse
procedural irregularities, where the court is satisfied that the irregularity arose because of
mistake, oversight or other excusable reason and it would be in the interests of justice to
excuse the irregularity. The purpose of amendments [first] to [fourth] is to put it beyond
doubt that the power to excuse procedural irregularities includes the power to alter the
date of a future court diet where that diet has been set for a non-sitting day in error.
2. Amendment 92 adds the fixing of a court diet for a non-sitting day to the list of specific
examples of procedural irregularities which fall within the scope of the new power.
Amendment 94 defines “non-sitting day” for the purposes of this section.
3. Amendment 93 amends the list of examples of actions which a court may take to correct
a procedural irregularity by adding reference to altering a diet.
4. Amendment 95 is consequential on amendments 92, 93 and 94 and clarifies that the
powers in section 300A (to which the power to alter the date of a diet is being expressly
added by amendments 92-94) is without prejudice to any other provision entitling a court
to alter a diet contained in the 1995 Act.
AMENDMENT 96 (SECTION 6)
96

In section 6, page 7, line 14, after <apprehended> insert <under a summary warrant>

1. Amendment 96 makes a small addition to section 6(2) of the Bill, which in turn amends
section 22 of the 1995 Act. The words “under a summary warrant” are added to new
section 22(1B) of the 1995 Act. The effect of new section 22(1B) of the 1995 Act is
unchanged.
2. Section 22 of the 1995 Act governs the use of undertakings. The provision in question
extends the use of undertakings to arrest on warrant. Amendment 96 makes it clear
within that section itself that that the power to liberate on undertaking after arrest on
warrant applies to summary cases only.
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AMENDMENT 97 (SECTION 6)
97

In section 6, page 9, leave out lines 11 to 17

1. Amendment 97 is technical in nature and does not change the operation of the system
of undertakings provided for in section 6 of the Bill as introduced. It removes part of
section 6(3) of the Bill as introduced which, in turn, would have introduced new
section 135(3A) into the 1995 Act. Having given further consideration to the drafting
of the provisions, the proposed subsection is considered unnecessary.
2. Section 6 of the Bill as introduced provides that where an accused has been arrested
on a summary apprehension warrant, the police can liberate the accused to attend
court on an undertaking.
3. The purpose of section 135(3A) was to make clear that where an accused appeared on
undertaking as a result of liberation in those circumstances, the appearance at court
was to be regarded as equivalent to an appearance in pursuance of the arrest warrant.
This provision is no longer considered to be necessary. Section 6(3) of the Bill inserts
provision into section 135(3) of the Act making it clear that the accused, after arrest,
is to be brought before a court as soon as practicable unless liberated on undertaking.
This is now thought to be sufficient to make the operation of the undertaking in these
circumstances clear. Amendment 97 therefore removes the new section 135(3A) as
unnecessary.
AMENDMENT 98 (SCHEDULE)
98

In the schedule, page 72, line 12, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.>

1.
Amendment 98 is consequential in nature amends sections 22 and 31 of the Legal
Aid (Scotland) Act 1986 (“the 1986 Act”) and is designed to replicate, in summary
proceedings, changes made to solemn proceedings by the Criminal Procedure (Amendment)
(Scotland) Act 2004.
2.
In solemn proceedings, under section 92 of the Criminal Procedure (Scotland) Act
1995 (as amended by the Criminal Procedure (Amendment) (Scotland) Act 2004), where the
court decides to proceed with the trial in the absence of the accused and appoints a solicitor to
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act on his or her behalf, the accused automatically receives criminal legal aid in terms of
section 22(1)(dd) of the 1986 Act.
3.
Section 14 of the Bill introduces a new section 150A into the Criminal Procedure
(Scotland) Act 1995 to replicate for summary procedure the powers of the court to proceed to
trial in the absence of the accused and to appoint a solicitor to act on his or her behalf if there
is no solicitor with authority to act. This amendment will extend the availability of automatic
criminal legal aid in terms of section 22(1)(dd) of the 1986 Act to summary proceedings in
these circumstances.
4.
Section 31(1) of the 1986 Act allows an accused in receipt of legal aid or advice and
assistance to select their own solicitor or counsel. There is an exception to this rule in section
31(1A) in solemn proceedings where the court has decided to proceed to trial in the absence
of the accused and has appointed a solicitor to act on behalf of the accused.
5.
This amendment will disapply the rule in 31(1) of the 1986 Act for summary
proceedings where the court proceeds with the trial in the absence of the accused and
appoints a solicitor. Clearly if the accused is not present it would not be possible for him or
her to select their own solicitor or counsel.
AMENDMENT 100 (SCHEDULE)
100

In the schedule, page 74, line 20, at end insert—
<(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2) In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.>

1. Amendment 100 amends sections 72F and 72G of the Criminal Procedure (Scotland) Act
1995 to provide for service of any item on an accused person, to be effected by service on the
accused’s solicitor at any stage in solemn proceedings.
2. The purpose and effect of amendment 100 is to expand the circumstances in which items
can be served on an accused’s solicitor in terms of sections 72F and 72G of the 1995 Act.
Currently these sections only provide for service etc. “in any proceedings on indictment”
which means that they cannot be relied upon for service of any item which requires to be
served on an accused, prior to service of the indictment in solemn proceedings.
Amendment 100 amends that position and provides for service etc. on a solicitor at any stage
in solemn proceedings, either prior to or after the service of the indictment.
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AMENDMENT 101 (SCHEDULE) AND AMENDMENT 104 (SCHEDULE)
101

In the schedule, page 74, line 30, at beginning insert—
<( )

In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.>
104

In the schedule, page 74, line 38, at end insert—
<(1)

In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.
(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (8) above.”.>

1.
Amendment 101 amends section 107 of the 1995 Act (which deals with the granting
of leave to appeal in a solemn case). Amendment 104 amends sections 180 and 187 of the
1995 Act (which deal with the granting of leave to appeal against conviction (s180) and
against sentence (s187) in summary cases). The effect of amendments 101 and 104 is
identical.
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2.
Where an appellant seeks to found on grounds of appeal which a single High Court
judge (referred to as “the first sift”) or a bench of three High Court judges (referred to as “the
second sift”) has deemed to be unarguable (in terms of section 107, 180 or 187 of the 1995
Act) the appellant must currently seek leave of the High Court to subsequently rely on those
grounds, not less than 7 days before the date fixed for the hearing of the appeal.
Amendments 101 and 104 change that timescale – they provide that the appellant will need
to seek leave of the High Court within 14 days of the intimation of whether leave to appeal
has been granted at the first or second sift. They also make corresponding changes to the
procedure for notification of the application to the Crown Agent.
3.
Amendments 101 and 104 also introduce a further provision into sections 107, 180
and 187, giving the High Court a discretionary power to consider an application for the
reinstatement of grounds of appeal outwith the new 14 day timescale, on cause shown.
AMENDMENT 102 (SCHEDULE)
102

In the schedule, page 74, line 38, at end insert—
<( )

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.>

1. Amendment 102 rectifies an omission in section 119(11) of the Criminal Procedure
(Scotland) Act 1995 by substituting new cross references in subsection (11) to parts of
section 65 of the Act (relating to custody time limits in solemn proceedings both in the
sheriff and High court). The current cross references in section 119(11) refers only to the
custody time limits applicable in solemn proceedings in the sheriff court. At present
section 119(11) does not impose custody time limits in the event of a re-trial in the High
Court, when authority is given by the High Court for a fresh prosecution under section
118(1)(c).
2. The purpose and effect of amendment 102 is that where, the High Court grants authority
to bring a new prosecution under section 118(1)(c) of the Act in disposing of an appeal,
and the accused is remanded in custody pending his or her re-trial, the accused has the
protection of the custody time limits in section 65 in both sheriff and High court
proceedings.
AMENDMENT 105 (SCHEDULE)
105

In the schedule, page 75, line 9, at end insert—
<In section 283 (evidence as to time and place of video surveillance recordings) of the
1995 Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.>
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1. Amendment 105 is technical in nature. It amends section 283 of the Criminal Procedure
(Scotland) Act 1995 (which deals with certification of evidence obtained using video
surveillance). This subsection currently refers to visual images recorded on a video tape.
2. The purpose and effect of amendment 105 is to expand the terminology used in section
283(1)(c) and (4) to include the recording of sounds as well as visual images, and also to
allow these to be recorded on a device, not solely on a video tape.
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
40th Meeting, 2006 (Session 2)
Wednesday 8 November 2006
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 53, 54, 55, 56,
57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 39, 68, 69, 70, 71, 72, 73, 74, 75,
76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 88, 87, 89, 90, 91, 92, 93, 94 and
95.
The following amendment was disagreed to by division—
106 (For 1, Against 5, Abstentions 1)
Amendments 52 and 115 were moved, and with the agreement of the
Committee, withdrawn.
Amendments 107, 108, 109, 110, 111, 112, 113, 114, 116, 117 and 118 were
not moved.
Sections 12, 13, 14, 15, 16, 17, 19, 26, 27, 28 and 31 were agreed to without
amendment.
Sections 18, 20, 21, 22, 23, 24, 25, 29, 30 and 32 were agreed to as
amended.
The Committee ended consideration of the Bill for the day, section 32 having
been agreed to.
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Scottish Parliament
Justice 1 Committee
Wednesday 8 November 2006
[THE CONVENER opened the meeting at 09:51]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 2
The Convener (Pauline McNeill): Good
morning and welcome to the Justice 1
th
Committee’s 40 meeting in 2006. All members
are present and I am sure that mobile phones
have already been switched off.
Agenda item 1 is the Criminal Proceedings etc
(Reform) (Scotland) Bill. I welcome once again
Hugh Henry, the Deputy Minister for Justice, who
is accompanied by Alex Gordon, Paul Johnston,
Noel Rehfisch and Tom Fyffe, from the bill team.
Section 12—Disclosure of convictions
The Convener: Amendment 52, in the name of
Marlyn Glen, is in a group on its own.
Marlyn Glen (North East Scotland) (Lab):
Amendment 52 seeks to remove from the bill
proposed new section 166B of the Criminal
Procedure (Scotland) Act 1995. This is an
important opportunity to clarify the proposed new
section, which it seems would introduce a
fundamental change in criminal procedure by
allowing a charge that discloses that an accused
person has a previous conviction to be placed on
a complaint with other charges. The rationale for
the current prohibition on references to previous
convictions being made on the same complaint as
other charges is to preserve the transparency and
impartiality of the system. Judges must not only be
impartial but be seen to be impartial. I ask the
minister to comment on the issue on the record
and to satisfy the committee and outside bodies
that there are sufficient grounds for such a
departure.
I move amendment 52.
The Deputy Minister for Justice (Hugh
Henry): The existing law requires that, if there are
several charges against an accused and one
charge discloses that the accused has been
convicted previously, as Marlyn Glen said, that
charge must be on a separate complaint. If the
case proceeds to trial, two trials are necessary.
The most common example of that relates to road
traffic offences. If an accused is charged with
driving while disqualified and drunk driving, the
charge of driving while disqualified is heard on one
complaint,
as
it
reveals
the
previous
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disqualification, while the other charge is on a
separate complaint. If the charges relate to one
event, the judge and witnesses will most likely be
the same in both cases.
As members will realise, that process adds to
the volume of cases in court. From one incident
there can be two separate charges and,
potentially, two separate trials. The fact that the
charges must be separated in that way leads to
increased
bureaucracy
and
additional
inconvenience for victims and witnesses, who may
be required to give evidence at two separate trials
despite the fact that the charges relate to the
same incident. Wherever possible, all charges
arising out of one incident or course of criminal
conduct should be dealt with in a single complaint,
so that they can be disposed of in a single trial.
That will make the best use of court time and—an
important factor—the time of victims and
witnesses, and it will reduce the pressure that they
are under.
Judges are used to conducting trials where the
substance of the charge, such as driving while
disqualified, discloses the fact that the accused
has been previously convicted. That is in the
nature of the charge; it throws up the fact that
there is another problem. I do not agree that the
provision in any way compromises the ability of
the judge to make an independent judgment
based on the facts of the case, and to be seen to
be doing so.
Stewart Stevenson (Banff and Buchan)
(SNP): The minister appears to be addressing his
remarks to proposed new section 166B(2)(a) of
the 1995 act, which is the paragraph on offences
that
“relate to the same occasion”.

I hope that he will also address his remarks to
proposed new section 166B(2)(b), which
encompasses offences that relate to previous
occasions and previous convictions. In particular,
he may care to comment on the ability of a
professionally trained judge to exercise judgment
as to facts and relevance, and how that balances
with the contrasting situation that might arise
where a jury is involved, as jurors might not have
the experience to make that discrimination. I am
interested to hear what he has to say about that.
Hugh Henry: We are talking about summary
cases, so the question of a jury would not arise.
That is an important factor. Stewart Stevenson has
pointed out the distinction between proposed new
section 166B(2)(a), which relates to offences on
the same occasion, and proposed new section
166B(2)(b), which relates to offences that
“are of a similar character and amount to (or form part of) a
course of conduct.”
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The principles that I articulated are the same. The
fact that the judge has experience of dealing with
such factors means that he or she is able to make
a decision based on the facts and the evidence.
To give an example of a case in which there
could be a number of occasions or crimes,
imagine that there is a known thief who is in
possession of the tools that are necessary to
commit a crime. If he breaks into a house the next
day, there could be two separate charges, but
both charges could be dealt with together. A judge
would be professionally competent, and in a
unique position, to determine whether he or she
was unduly influenced in such a case, so I do not
share the concerns that Stewart Stevenson
suggests might arise.
The judge is in a position to make an
independent judgment based on the facts of the
case, and can be seen to do so. I understand the
concerns raised by Marlyn Glen but, in the
interests of justice and in the interests of victims
and witnesses, it makes sense to deal with
everything together at one trial.
The Convener: On the back of Stewart
Stevenson’s question, I would like to clarify what
proposed new section 166B(2)(b) means when it
refers to offences that
“are of a similar character and amount to (or form part of) a
course of conduct.”

Is that what you are talking about? Does it mean
that the prosecutor would be able to lead evidence
in court, before a judge in any summary trial, that
he or she regards that an offence is of a similar
character and amounts to a course of conduct?
Hugh Henry: The prosecutor would try both
charges together. I refer again to the example that
I gave of a known thief being in possession of
tools that are capable of being used to effect a
theft and then, the next day, breaking into a
house. Both charges would be taken together,
rather than as separate charges.
The Convener: Proposed new section 116B is
about trying charges together. The first example
that you gave is well known—the offence of driving
while
disqualified—and
there
was
some
discussion of it last year in relation to the
European convention on human rights. Is that the
principle behind proposed new section 116B?
Hugh Henry: Yes.
The Convener: I take it that we are not going to
move to a situation in which prosecutors generally
lead evidence of previous convictions of a similar
character.
Hugh Henry: No.
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The Convener: I ask the question because that
is the road that England and Wales have gone
down and I am opposed to that. However, the
circumstances that you describe seem to be a
good case for ensuring that, if charges are linked
to one another, they are brought before the court
together. I want to be clear that that is what we are
talking about in proposed new section 166B of the
1995 act.
Hugh Henry: Exactly, convener. I can give you
that assurance. Proposed new section 166B(2)
states that the charges must
“relate to the same occasion”—

I have given an example of that in relation to a
driving offence—or be offences
“of a similar character and amount to (or form part of) a
course of conduct.”

It is not about taking two totally isolated charges
and running them together in one trial. It is exactly
as you say, convener: there must be a link. The
bill says that the offences must be
“of a similar character and amount to (or form part of) a
course of conduct.”

The Convener: I just want to be clear whether,
if a charge of assault is before the court, a threeyear-old conviction, for example, could be raised
under proposed new section 166B. Is the principle
of the section one of trying together charges that
are linked in time?
Hugh Henry: Yes, that is correct.
Mike Pringle (Edinburgh South) (LD): I
understand that if somebody commits assault at 9
o’clock, 10 o’clock, 11 o’clock and 12 o’clock at
night, all four charges can be tried together.
Hugh Henry: That is correct.
Mike Pringle: However, if the accused assaults
somebody on Friday night at 10 o’clock and on
Sunday night at 10 o’clock, the charges cannot be
tried together.
Hugh Henry: It depends on whether the
assaults form part of a course of conduct. Charges
can be brought together at the moment in any
case, and the example that Mike Pringle gives
would not necessarily relate to the disclosure of a
previous conviction. Proposed new section 166B
is headed “Charges which disclose convictions”,
and we are talking about bringing such charges
together. In the example that I gave of drunk
driving while disqualified, although the charges
could be linked, one of them would have the
potential to disclose the fact that there was a
previous conviction. In the case that Mike Pringle
gave, the charges could be linked anyway unless
there were previous convictions. The other
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example that I gave was of a known thief. That is
someone who is known to be a thief, so they
clearly would have a previous conviction.
Proposed new section 166B is purely about
charges that disclose convictions that are being
tried together if they either
“(a) relate to the same occasion; or
(b) are of a similar character and amount to (or form part of)
a course of conduct.”

The Convener: I am not certain that that clears
it up.
Stewart Stevenson: We have established that
proposed new section 166B applies only if the
charge itself makes the disclosure and that it is not
about disclosure anywhere else, which is a
different matter. That is useful to know.
Would a charge for breach of a post-conviction
order where the conviction was from several years
previously be an example of a case in which there
might legitimately be a substantial interval
between the previous conviction and the charge? I
think that I am correct in saying that a sexual
offences prevention order is one such order.
Because the order demonstrably would have been
put in place in the context of a conviction, a
prosecution for breach of the order would, of
necessity, reveal the previous conviction, even if it
was several years previously—perhaps even 10
years previously.
Hugh Henry: Yes.
Stewart Stevenson: I suggest that such
examples will not unduly concern the committee.
Our concern is whether we are missing some
other examples in which the relationship between
the previous conviction and the new charge that
discloses that conviction is not so soundly based.
It would be useful if you could assure us that you
have not identified any other examples like the
one that I have given, in which there would be a
distance between the conviction and the charge.
Hugh Henry: I understand what Stewart
Stevenson has said. He has given an example
where it is disclosed, by necessity, that someone
who is charged has a previous conviction.
However, we are not just talking about a situation
in which a previous conviction for driving while
disqualified is, of necessity, disclosed. We are also
trying to bring in the fact that, where two charges
“of a similar character”, as proposed new section
166B(2)(b) of the 1995 act says, are linked
together, it makes sense not to try the charges as
separate offences, despite disclosing in the trial
that there has been a previous conviction.
In response to Mike Pringle’s example, this is
not about totally separate charges being lumped
together. The concern is cases where there is a
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worry about disclosure potentially prejudicing a
trial. There can be occasions when, although a
conviction is disclosed, the matters are so
intrinsically linked that it makes sense to have one
trial rather than separate trials.
The Convener: That is helpful. In the scenario
that Mike Pringle discussed, involving several
charges, the charges would be rolled up together.
It would not be a question of previous convictions.
We are talking about situations where it is
necessary to disclose a previous conviction in
order to prove the current charge. As far as Scots
law is concerned, that clears up any issue that has
been brought before the European Court of
Justice in relation to driving while disqualified, for
example.
Hugh Henry: Yes.
The Convener: We were worried that proposed
new section 166B(2)(b) might allow the courts to
let the prosecutor lead with previous convictions
“of a similar character”, but it is not about that. We
wanted to be clear on that point.
Marlyn Glen: This has been an important
discussion. We always want to maintain the
balance of fairness between victims and witnesses
on the one hand and the accused on the other. It
is important that justice is swift, but expediency is
not the only concept that we must follow. I thank
the minister for his answers.
Amendment 52, by agreement, withdrawn.
Sections 12 and 13 agreed to.
Section 14—Proceedings in absence of
accused
The Convener: Amendment 106, in the name of
Margaret Mitchell, is grouped with amendments
107 to 114. If amendment 106 is agreed to, I
cannot call amendment 107.
Margaret Mitchell (Central Scotland) (Con):
Amendment 106 seeks to ensure consistency with
provisions that are already in place as a result of
the Criminal Procedure (Amendment) (Scotland)
Act 2004, which allow trials to be held in the
absence of the accused when evidence is led that
substantially implicates the accused and when the
trial judge is satisfied that it is in the interests of
justice so to do.
The bill effectively does away with the longestablished principle that trials should proceed in
the presence of the accused. My amendment 106
seeks to bring consistency to the provisions for
solemn and summary procedure and to strike a
balance between, on the one hand, the need to
deal with situations where it is clearly unfair that
the accused is not turning up and where the
interests of justice are not being served and, on
the other hand, the interests of fairness in
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ensuring that all the necessary factors are taken
into account in the case.
I lodged amendment 106 in the light of section 1,
which substantially strengthens bail provisions.
Bail will now be considered much more
thoroughly, which is welcome, because it will send
a clear message about the consequences of the
accused absconding and not turning up in court.
Amendments 108 and 109 are consequential,
but amendments 110 and 111 seek to probe the
nature of the client-solicitor relationship in the
absence of the accused. Amendment 110
provides that the court must dismiss a solicitor if
they are no longer authorised or if they are unable
to defend the accused. Amendment 111 allows
discretion for another solicitor to be appointed. As
the minister will be aware, there has been much
concern in the legal profession about where
section 14 would leave the profession in relation to
its code of ethics. The purpose of amendments
110 and 111 is to draw more information about
that from the minister.
I move amendment 106.
Stewart Stevenson: Will the member point us
to the origin of the phrase
“substantially implicates the accused in respect of the
offence charged”

in her amendment 106 and tell us whether it is an
echo from somewhere else in the legal system,
the meaning of which will be properly and fully
understood, or whether it is a new construct?
Margaret
Mitchell:
I
understand
that
amendment 106 more or less reflects the
provisions on solemn procedure. We agonised
over the issue at considerable length in passing
the Criminal Procedure (Amendment) (Scotland)
Act 2004. Amendment 106 is a fair and
reasonable compromise.
The Convener: Amendment 107 is in my name.
Members will recall from our stage 1 report that we
agonised over section 14. We were clear that it
was important to try to identify the reasons why
accused persons did not appear for trial. We know
from the McInnes report on summary justice that
accused persons failed to appear for trial in 4,000
cases in 2003, which is not an insignificant
number.
The committee took the position that if the power
to hold a trial in the absence of the accused were
to be used at all, it should only happen as a last
resort after everything else had been tried. I have
tried to reflect that in amendment 107 but, on
reflection, I am not convinced that I have achieved
that. I suggest in the amendment that the Crown
should ensure

3932

“that all other reasonable steps to secure the appearance
of the accused at the diet have been taken by the
prosecutor or an officer of law”.

Arguably, however, the Crown will do that in any
case to try to get the accused to the diet. The point
merits further discussion because, as Margaret
Mitchell rightly said, although there might be
justification for proceeding in the absence of the
accused, we would be giving up an important
principle and further infringing the principle that we
conceded during consideration of the Criminal
Procedure (Amendment) (Scotland) Bill. I will
address that point later.
10:15
As the bill stands, there could be an order to
discharge the trial diet when the accused has
failed to appear and a warrant to apprehend has
been granted. If I understand the provision
correctly, where the accused fails to appear a
warrant will still have to be issued for that person
to be apprehended, even though the trial could
proceed in their absence. It appears that, although
the court could pass sentence, the court would
have to be satisfied that the accused had been
properly cited and that it was in the interests of
justice to proceed. I am sure that we will continue
to debate the meaning of the word “interests” in
the phrase “the interests of justice”. As the
committee said in its stage 1 report, real, practical
difficulties arise from the provision. I refer to cases
where the identity of the accused is material to the
case and the accused fails to appear.
I turn to proposed new section 150A of the 1995
act, which is the provision that concerns me most
in terms of the practical implication of the
legislation. I am concerned about instances when
a solicitor is unable to act. I confess that I do not
have a great deal of knowledge of the working of
the provision. That said, I understand that, in some
summary cases, solicitors get instructions from
their client just before the trial starts. How can a
solicitor take instructions from a client if they fail to
appear? Also, if the court has the power to dismiss
a solicitor simply because he or she says that they
cannot act—for whatever reason—will the court be
able to appoint the Public Defence Solicitors Office
in the place of the solicitor, if it is prepared to act?
If the solicitor is in a position to act, I fail to see
how it could be in the interests of the accused for
that to happen. How could that ever be in the
interests of justice?
I am also unsure how to get over the hurdle of
establishing whether the accused has given
instructions to a solicitor. My reading of proposed
new section 150A is that that will rest on whether
the solicitor is properly able to represent the
interests of their client.
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I am sure that the minister and his officials will
be only too aware of the Anderson case and the
resulting fear of many solicitors that they too may
be charged with defective representation. My
personal belief is that much of the activity that we
are seeing in the courts at the moment is driven by
a fear among solicitors that their clients may use
the charge of defective representation as a ground
to sue them. I am interested to discuss whether
the Executive thinks that it is inevitable that a
range of appeals will result from the use of that
charge.
In summary, I am not trying to escape the
obvious problem that we are trying to fix. It is
unacceptable that any individual whom the court
has cited properly to appear for trial should ignore
that citation. That is clearly wrong. I realise that we
are debating one way of resolving the matter, but
there are real, practical difficulties in this
approach. I will have to be persuaded that the
provision will be drawn narrowly, not widely. I am
not in favour of giving the courts carte blanche in
summary justice cases and letting them decide
whether a provision will routinely be used.
Mike Pringle: My understanding is that, if a
person has been ordered to appear for trial, he
must have made a previous visit to the court.
When he made that appearance—whenever it
was; the intermediate diet, for example—he would
almost certainly have been represented by a
solicitor. In normal circumstances, the solicitor
would continue to represent the accused. That
means that in most cases in which an accused
failed to turn up for the trial diet, he would have
been in touch with his solicitor, so the solicitor
should have received his instructions and should
be well aware of the trial’s circumstances and of
how to proceed. The situation would obviously be
different if, in the interim, the accused sacked his
solicitor and requested another. That might be
seen as a way of trying to avoid the trial diet.
Perhaps the minister can comment on that when
he sums up.
Stewart Stevenson: The relationship between
the accused and their solicitor is at the heart of
matters. In the absence of the accused, I foresee
that many solicitors would feel unable to assert to
the court that they continued to have the authority
to represent their client, given that their client
engaged them to represent them in court in their
presence. I can envisage endless arguments
about that.
According to proposed new section 150A(7) of
the 1995 act—which is outwith the scope of
amendment 106—the court would have to be
satisfied that the solicitor
“no longer has authority to act”.
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I guess that, in the absence of the accused, the
solicitor would be unable to say that he had been
told that he could not act. In other words, even
though the solicitor might feel unable to proceed,
they might be unable to resign from their position
as the client’s representative because of the
client’s absence.
Proposed new section 150A of the 1995 act
gives rise to many imponderables. Given that
amendment 106 goes some way towards
addressing them, at the moment I am minded to
look favourably on it. It seems to strike a more
appropriate balance between the interests of
justice and the interests of the accused.
Hugh Henry: Margaret Mitchell’s amendments
106 and 108 to 114 would mean that no summary
trial could commence in the absence of the
accused and that any trial could continue in
absence only once evidence had been led that
substantially implicated the accused.
As Margaret Mitchell said, she is attempting to
mirror the provisions for solemn proceedings that
are contained in the Criminal Procedure
(Amendment) (Scotland) Act 2004. There is a
superficial argument that it would be sensible for
the same rules to govern trials in absence under
both summary and solemn procedure, but we
should reflect on the fact that we are talking about
two entirely different court systems. Trials under
the summary procedure operate quite differently
from trials under the solemn procedure.
Margaret Mitchell’s amendments would severely
limit the opportunity for a trial in absence to take
place in a summary case and would defeat the
aim of section 14, which is to reduce the number
of accused persons who wilfully fail to attend for
trial, safe in the knowledge that proceedings will
be adjourned to the inconvenience of the courts,
the victim and the witnesses in the case. Such
behaviour is often routine.
Unlike solemn trials, a large number of summary
trials start and finish on the same day, so we are
not talking about situations in which the accused
fails to turn up when evidence has already been
led that substantially implicates them. The
amendments would have the effect of ruling out
the possibility of any part of a trial that was to be
dealt with in a single day proceeding in the
absence of the accused.
The amendments would also rule out the
possibility of part of any trial being held in
absence. Under the existing provisions, a judge
can decide that although the accused should be
present for at least part of the case, evidence from
witnesses who have turned up at the right time,
such as expert or vulnerable witnesses, can be
heard in the absence of the accused. That allows
progress to be made and saves witnesses the
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inconvenience and stress of having to turn up
again at a later date. The court can hear the
relevant evidence, adjourn the case until a later
date and issue a warrant for the arrest of the
accused, to ensure that he or she is present for
the remainder of the trial.
Stewart Stevenson: In drafting the provisions of
the bill, did you consider the alternative of
changing the sentencing options that are
associated with a warrant for non-appearance, so
that there would be a relationship between the
sentence that can be imposed for non-appearance
and the sentence that would have been imposed
had the accused been found guilty at the trial for
which they did not appear? I suspect that if it were
possible in law to make such provision, any
incentive for the accused to be absent would be
removed.
Hugh Henry: We are increasing the penalty for
failure to appear to 12 months—
Stewart Stevenson: I recognise and welcome
that, but I am suggesting that if an accused does
not turn up, they would by default go to jail to
serve the sentence that they would have served if
they had been found guilty of the offence for which
they were to be tried. Do you see the difference in
principle between the two options?
Hugh Henry: I understand what you are saying,
but this is not an either/or situation. We are
increasing the penalties for failure to appear. The
logic of what you are saying is that if we fail with
what we are doing, we should go even further and
raise the penalty from 12 months to 24 months,
seven years or double in solemn proceedings.
Although that approach has a contribution to
make, it is not the only thing that needs to be
done. At sheriff court level, in particular, there are
steps that can and should be taken. Margaret
Mitchell’s amendments would make hearing parts
of trials in the absence of the accused, which
happens currently, impossible.
We should bear it in mind that when a trial diet is
fixed, the accused will be notified of the date and
will be told that, should they fail to appear, the trial
may proceed in their absence. The accused will be
in no doubt that that will happen. The convener
raised and Mike Pringle developed the point that
the solicitor might not have been able to be
instructed and might have a problem, but by that
point there will have been previous contact. The
intermediate diet, which should become more
significant as the new procedure develops, allows
the client to give instructions to the solicitor, so
that they can be in no doubt about what the
interests of their client are. It should be incumbent
on the solicitor to remind their client not only that
they have a duty to turn up but of their
responsibility to enable the solicitor to carry out
their duties. We are not talking about a situation in
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which a solicitor goes in blind, not knowing what a
client thinks and what their instructions are. As
Mike Pringle said, that should already have been
made clear at the intermediate diet.
We are building in further safeguards. The judge
must be satisfied that it is in the interests of justice
for the trial to proceed and that the accused is
aware of the date and place of the diet. A trial in
absence will take place only when the judge
considers that that is just and is satisfied that the
accused has been made aware of the fact that
they should be in court. The judge must be sure
that the accused has been notified.
A substantial number of cases have to be
adjourned due to the failure of the accused to
appear. In 2002-03, about 4,000 summary
hearings had to be adjourned for that reason. Can
it be right that victims and witnesses attend the
court time and time again only to be told that the
accused has decided not to turn up and so they
cannot give evidence? During stage 1, Elish
Angiolini and Mike Pringle said that there is strong
anecdotal evidence from multiple-accused cases
that often one accused person will not turn up for
trial on one date and other accused persons will
decide not to turn up on the next date, safe in the
knowledge that the trial will not proceed. Cases
can sometimes be abandoned as a result, as
witnesses are no longer available or are unable to
recall the required evidence. Should we allow such
things to continue?
10:30
The existing provision is that if a court is
satisfied that a solicitor no longer has the authority
to act, it may relieve them and appoint another
solicitor. That already happens. Margaret
Mitchell’s amendment 106 proposes that the court
“shall” relieve the solicitor of that responsibility, but
“may” appoint another solicitor. Therefore, if her
amendment were agreed to, it would not be
necessary for the court to appoint another solicitor.
There is inconsistency in what has been
suggested whereas our provisions are consistent.
If the accused has a solicitor who is prepared to
continue to act, the court may allow him or her to
do so. I think that, as the intermediate diet
becomes more robust, cases will continue to trial
on the basis that the solicitor has been properly
and fully instructed as to the accused person’s
position and line of defence. Therefore, the
solicitor will be in a good position to act in the
accused’s interests at trial, despite his or her
absence. If the solicitor declines to act, the court
may appoint a solicitor to act in the interests of the
accused. It is right that the court should have
discretion to do that and should not, as Margaret
Mitchell has suggested, be required to do so. The
court can be expected to exercise that discretion
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reasonably. We must bear it in mind that courts
will always have to decide whether a trial should
take place in the absence of an accused and
whether it is in the interests of justice to continue
with it.
Section 14 was considered carefully prior to its
introduction. It is designed to facilitate a wider use
of trials in absence while ensuring that appropriate
safeguards are in place to protect the rights of the
accused. It is part of a range of measures that will
lead—I hope—to accused persons turning up
when they are supposed to turn up. They will be
told the date of the trial at the intermediate diet. If
they are not there, they will be sent a letter. They
will have given instructions to their solicitor, with
whom there will be a relationship, and the solicitor
should remind their client of their responsibility to
turn up. A range of measures will make it clear to
the individual when a trial will take place and what
the consequences will be if they fail to turn up for
it. We want people to turn up when they are
supposed to do so. Agreeing to amendments 106
and 108 to 114 would permit the accused wilfully
to continue to frustrate the ends of justice. In a
sense, there would be a criminals charter. Rather
than the justice system acting in the interests of
justice, accused persons would be able to use the
system for their benefit. We must reflect on that.
The process would frequently be deliberately
thwarted, as it currently is.
Pauline McNeill has already identified potential
problems with her amendment 107, but I want to
say something about the principles involved. The
amendment would place an unfair burden on the
procurator fiscal. We have demonstrated that a
number of things will be done to ensure that
people will turn up for trials, but agreeing to
amendment 107, which aims to ensure that
“all other reasonable steps to secure the appearance of the
accused at the diet have been taken by the prosecutor or
an officer of law”,

would leave things wide open.
We have introduced crucial safeguards in
proposed new section 150A. As I have said, first,
the court must be satisfied that the citation has
been lawfully effected or that the accused has
received other intimation of the diet. That means
that the court cannot proceed in the absence of
the accused unless it is satisfied that the accused
has received due notice of the diet and has been
told that he must attend.
Under the 1995 act, if the accused is at liberty,
what I have just described is the reasonable step
that the prosecutor must take to ensure that the
accused attends. The accused is told of the trial
date and is told about the consequences of failing
to appear. Surely it is then the accused’s
responsibility to turn up. Why should it be the
prosecutor’s responsibility to ensure that the
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accused turns up? If the accused is legally
represented, their solicitor must play a role in
ensuring the accused’s attendance at the diet.
Secondly, the court must also be satisfied that it
is in the interests of justice to proceed in the
absence of the accused. The court cannot
proceed with a trial willy-nilly. The test allows the
court to consider all the circumstances of the
case—those relating to the accused and more
general considerations, such as the nature of the
offence and the impact of non-attendance on
victims or witnesses. The court must take those
considerations into account before deciding
whether to proceed in absence.
Will the measure be used as a last resort? Yes.
Because a minority, albeit a substantial minority,
of cases is involved, the measure is a last resort.
How many people might it affect? I do not know,
because every case is different and the court must
have discretion to decide whether the measure is
appropriate. It will not just be for the Crown to
suggest that it wants to proceed because the
accused has not turned up. The judge will have an
important role in determining whether it is safe and
in the interests of justice to proceed. It is right that
that power should exist.
The prosecutor cannot know in advance who is
unlikely to turn up. If we placed the burden on the
prosecutor, the only safe way for the prosecutor to
ensure that something proper had been done
would be for them to take the additional set of
measures to ensure that the accused was aware
in every case that was due to come to court. For
all the tens of thousands of cases that go through
the summary procedure, the prosecutor would
need to take additional steps to ensure that the
accused was familiar with what was happening
and aware of the date. That would be an unfair
burden. We are trialling different measures in
different courts. For example, when the accused
leaves the intermediate diet in some courts, they
are given written notification of the date of their
trial. We will see how that goes. In any case, when
the accused is in court, the judge tells them of the
date.
Mr Bruce McFee (West of Scotland) (SNP): It
is right for members to ask questions about how
the provision might work and about the number of
cases that it could involve, but are we not in
danger of losing the main thrust of the section,
which is the message that it sends out to people
who continually flout the court’s authority? That is
the important part. If the policy succeeds, it will not
result in terribly many cases being held in
absence.
Hugh Henry: Bruce McFee hits the nail on the
head. I hope that the strong message that the bill
sends will ensure that people turn up. I do not
want trials to proceed in absence as a matter of
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course. To say the least, it would be disappointing
and a failure if most cases proceeded in the
absence of the accused. However, the message
that we are prepared to see justice done in the
absence of the accused if it is appropriate to do so
might make many people sit up and think of their
responsibilities. They cannot—as they try to do at
the moment—play the system to ensure that a trial
never proceeds because it takes so long to get
them into court that witnesses forget the events,
become confused and not entirely sure of the
details or lose heart and no longer want to turn up
to give evidence. That is in no one’s interests. We
know how long some cases take to reach a
conclusion. It is an absolute disgrace that that
happens.
Amendment 107 does not specify the “other
reasonable steps” that a prosecutor might need to
take to secure the attendance of the accused.
That is a problem, because reasonable steps
would not necessarily be the same in every case. I
have mentioned that the only safe approach is to
take steps in relation to every accused in case
they do not turn up and have mentioned the
burden that that might cause. If we take the wrong
decisions, there is a danger of putting a huge
burden on the prosecution. Furthermore, if we
accept Margaret Mitchell’s amendments, we would
allow the accused to continue to play the system.
Whichever way we go, either we will put a burden
on the prosecution service that would be almost
impossible for it to bear, or we will allow the
accused to continue to play the system and we will
make no progress on the number of cases—
Marlyn Glen: What concerns the committee is
the similarity with the issues of reluctant and
obstructive witnesses. There will be accused who
deliberately do not turn up and who talk to their coaccused then take turns not to turn up, and there
will be accused who do not turn up because they
fail to remember, fail to understand or genuinely
get mixed up. The committee is aware of the
number of people in our prisons and in criminal
circles who have lower educational attainment,
lack literacy skills and need to be helped to
understand that they really do need to turn up and
when they need to do so.
Stewart Stevenson: Instead of talking in
generalities, would it be useful if the minister could
tell us how many cases are abandoned—or are
otherwise influenced—because the accused does
not turn up?
Hugh Henry: As I said, in 2002-03, 4,000
summary cases had to be adjourned due to the
failure of the accused to appear. I do not know
how many of them were eventually abandoned.
We can take Marlyn Glen’s contribution to its
logical conclusion and say that some of the people
she described might, on the first occasion, fail to
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remember or might get confused and not turn up,
and then might be told again and, on the second
occasion, genuinely fail to remember, but how
many times do we allow that to happen? We are
talking about people who have been told at the
intermediate diet the date of the trial or, if they
were not at that stage, have been sent a letter.
Short of sending someone round to collect them at
their house and bring them to the court, we always
run the risk of confusion or a failure to remember.
This is a serious matter and the onus should be
on the accused to turn up, not on the prosecutor to
ensure that administrative steps are taken to
collect them and bring them to court. The whole
balance is skewed. If someone is alleged to have
committed a crime that is against the interests of
society, has been charged and has been brought
to court to have that charge heard, they have a
responsibility to fulfil their obligation.
It is important to remember that the accused
cannot be jailed in their absence. They still need to
be present in the court for that to happen. As was
suggested, if someone believes that justice has
not been served, there is still the potential for an
appeal. In the circumstances, what the Executive
is proposing is consistent and right.
The convener’s amendment 107 raises
important principles but, as she accepted, it would
not deliver what she seeks and would impose a
significant burden on the prosecution service.
Margaret Mitchell’s amendments in the group,
apart from being inconsistent, would shift the
balance to allow criminals to continue to play the
system and thwart justice, which is not what the
Parliament should deliver.
10:45
The Convener: I am glad that you made that
point about sentencing, because it is important for
members to be aware that a warrant for the
person will have to be brought before the court
before any sentence is issued.
Hugh Henry: That is correct.
The Convener: So trial in absence will be
accompanied by an apprehension warrant.
Hugh Henry: There will be whatever is required
to bring the accused to court.
The Convener: I thought that it would be
possible to hold a trial in absence only when an
apprehension warrant had been issued. Will you
clarify that?
Hugh Henry: The court will be able to impose a
fine in absence, but not imprisonment.
The Convener: If the accused fails to appear,
will an apprehension warrant automatically, or
usually, be asked for at that point?
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Hugh Henry: In the normal run of things, yes.
Proposed new section 150A(11) of the 1995 act
states:
“Nothing in this section prevents—
(a) a warrant being granted at any stage of proceedings
for the apprehension of the accused;
(b) a case subsequently being adjourned (in particular,
with a view to having the accused present at any
proceedings).”

There is nothing in the section that prevents the
course of action that you have outlined.
The Convener: I want to respond to some of
what the minister said—I am sure that other
members will, too. As I said, I know that
amendment 107 would not achieve my intention. It
is certainly not my intention to place additional
burdens on the Crown, although it is a fact that, at
present, it is the Crown’s responsibility to cite the
person. The committee agrees that it is not
acceptable for people not to turn up for their trial,
but the issue is how far we go in moving away
from a fundamental principle and what we will
achieve at the end of that. I am still concerned that
the provisions are pretty wide. The minister said
that the measure will be a last resort—which is
what it should be, if we are to have it—but there is
nothing in the bill to prevent courts from using it
routinely. As a parliamentarian, I am not prepared
to give the courts such wide discretion. I would
prefer the bill to be far more prescriptive.
To date, there has been no discussion about
whether courts should have the discretion to
conduct trials in absence at the first failure to
appear or perhaps thereafter. The minister
mentioned the type of cases that cause the
problem—witnesses can turn up on a second and
third occasion but still no trial takes place.
However, the bill will allow a court, on the motion
of the prosecutor or at its own hand, to move to a
trial the first time that an accused fails to appear. I
am not prepared to give the courts such wide
discretion. I ask ministers to think further about the
issue and return to it at stage 3.
I am sympathetic to Margaret Mitchell’s
amendments but, as the minister rightly outlined,
the problem is that summary trials tend to last for
only a day. I am not sure that we can simply
transpose provisions from the Criminal Procedure
(Amendment) (Scotland) Act 2004 into the bill. As
we are moving away from a fundamental principle,
we should be absolutely clear about the discretion
that we are giving the courts.
My amendment 107 uses the word “reasonable”,
which is well understood. The Executive thinks
that it is okay for the Parliament to sign up to a
provision under which courts will be able to
proceed with trials in absence if they believe that it
is just to do so, although with very little detail
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about what “just” means, but the minister argued
that we cannot sign up to a measure that contains
the term “reasonable”. It is a bit unfair of the
Executive to say that it will leave the provision
wide open and let the court decide what is just, but
that words such as “reasonable” are too openended. That seems to be an unfair criticism.
Mike Pringle: I have a lot of sympathy for what
Pauline McNeill has just said. However, from the
beginning I have thought that section 14 will help
two groups of people who often miss out in
criminal trials: witnesses and victims. I have cited
the example of a court case that went on for
months in which my son and two of his friends had
to appear on three different occasions. It was a
travesty. At the end of it, they were unsure what
had happened because the incident had
happened about 11 months previously. Section 14
makes the accused aware that they have a
responsibility.
Often, if I was appearing in a trial for somebody
who had committed an assault or whatever it was,
almost certainly the day before the trial my
secretary would contact the accused to remind
them that they were due to appear in court at 10
o’clock the next morning. Solicitors take an active
role in ensuring that their clients know that they
are due to appear in court but, as we have heard,
many accused fail to appear thereafter, despite
the fact that they have been reminded.
We are in danger of losing sight of the issue in
section 14. We must do more for witnesses and
victims, which is what we have been trying to do in
other bills.
In my view, section 14 strikes the right balance,
and the minister has given his assurances. The
courts are run by sensible judges and lawyers who
will use their judgment sensibly. As we heard
when we visited Linlithgow, they are not going to
carry out trials willy-nilly in the absence of the
accused, but they will do so when people flout the
system, which is the problem that section 14
addresses.
Hugh Henry: The convener said that although
we pose doubts about the need to ensure
reasonableness in what the prosecution has to do,
we are asking Parliament to accept that it is just to
allow a trial to proceed in the absence of the
accused. I do not think that it is as simple as that.
As I said, before a trial in absence can proceed,
the court must, first, be satisfied
“that citation of the accused has been effected or the
accused has received other intimation of the diet”.

That is important. The court must assure itself that
the accused knows that a trial is to take place. A
trial cannot proceed in the absence of the accused
unless the court is satisfied that the accused
knows that.
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The judge must also satisfy himself or herself
“that it is in the interests of justice to proceed”

in the absence of the accused. That allows the
court to consider all the circumstances of the
case—for example, whether a solicitor has pointed
out that the person has domestic problems or that
the accused has learning difficulties. A relationship
will have been established between the solicitor
and their client at an earlier stage, and the court
should be made aware of anything that might have
prevented the accused from turning up. A further
consideration for the court is whether not
proceeding will cause significant inconvenience to
victims and witnesses. The court must take
account of all those factors in its deliberations.
Mike Pringle was right to point out that justice
can be denied simply because of the length of
time that a case can take and the number of
postponements that occur because the accused
fails to turn up. However, with regard to Bruce
McFee’s comments, I hope that this policy will
reduce the number of people who fail to appear.
After all, they should be aware that failing to turn
up will not be enough to stop the trial from
proceeding. I hope that, if the bill is passed,
people will turn up because they realise that it is in
their interests to do so and that they cannot
remain safe in the knowledge that the longer they
fail to turn up the more likely it is that the case will
collapse. The bill puts the onus back on the people
that it should be on.
The Convener: I do not disagree with you, but
would you be concerned if the court used the
provision routinely to try 4,000 cases a year in the
absence of the accused? What if the court simply
said, “Right, we’re going to use this provision
regularly to send a message to people who don’t
turn up”?
Hugh Henry: I would certainly be concerned
about that. However, sending out a message will
be an important consequence of our proposals,
and we cannot underestimate the significance and
implications of doing so.
That said, I do not expect the courts to use the
provision simply to send out a message. After all,
a substantial burden has been placed on them to
give wider consideration to any move to continue
with a trial in the absence of the accused. As I said
earlier, the court must be satisfied that the citation
has been lawfully effected and that the accused
knows that their trial is taking place.
However, a second and more onerous burden
for the court is that it must consider whether
continuing with the trial
“is in the interests of justice”.
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and witnesses. We cannot underestimate the
amount of damage that the system suffers when it
fails to act on behalf of victims and witnesses and
when justice is not seen to be done. However, in
the interests of justice, the judge must balance
such considerations with the rights of the accused.
For example, the judge needs to find out why the
accused did not turn up and, having listened to the
solicitor and bearing in mind all that he or she
knows about the accused, needs to decide
whether it would be right for the trial to go ahead.
I would be worried if, for example, in each of the
4,000 cases that had to be adjourned in 2002-03
because the accused did not turn up, the court
had decided to go ahead with the trial in their
absence simply to send out a message. However,
I do not think that a judge would do that. I believe
that judges will discharge the duty that we are
placing on them and strike the proper balance.
After all, “the interests of justice” is a very wide
provision to take into consideration.
We need to bear in mind Bruce McFee’s
important point about the political message that
the provision sends out. We are not prepared to
see justice denied or thwarted just because people
use the system. I hope that the bill will
substantially reduce the number of people who fail
to turn up at court. It is not right that people who
commit crimes should get off scot free simply
because a witness loses heart or can no longer
remember things clearly or because the system
has been manipulated in such a way that
everyone runs out of steam. Instead, it should be
up to the court to find people not guilty. With
proposed new section 150A to the 1995 act, we
want to ensure that justice is properly done and
that the interests of justice are, quite rightly,
balanced.
11:00
Margaret Mitchell: I agree with the minister in
so far as solemn procedure and summary
procedure are not comparable. Clearly the volume
of cases in summary procedure is greater, but
having said that, I think that there must be
consistency between the two for the following
reasons.
On the message that would be sent out by trial
in absence, we are already sending out a clear
message by strengthening the bail provisions and
the penalties for breaching bail. That is very much
to be welcomed. It should be remembered that
there are limited circumstances in summary and
other procedures in which the accused can be
tried in their absence, for example statutory
offences under the Criminal Procedure (Scotland)
Act 1995 that do not attract a prison sentence.

It is, of course, important for the court to consider
whether such a move is in the interests of victims
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However, the bill increases the penalties
available to and sentencing powers of the sheriff
courts, so we are potentially including cases that
would have been dealt with under solemn
procedure and which would have involved the trial
of the accused in their absence only if the
provisions in my amendment kicked in—in other
words, only if a substantial amount of evidence
that implicated the accused had been led.
That is a crucial point. Whatever way we look at
it, deciding whether
“it is in the interests of justice to proceed”

is a subjective call. Will we know all the reasons
why the accused has failed to appear? We may
think that we do, but that is not necessarily so.
Amendment 106 would cover a situation in which
the accused has been present, realises that they
are substantially implicated and then chooses not
to appear again; to me, that is a clear indication
that the absence is wilful. The courts and the
public would have confidence in the trial
continuing on that basis. That is an important point
that should not be missed, especially as the
sentence could ultimately be severe, given that we
have increased the sentencing powers in sheriff
and district courts.
The committee and the Executive would be
serving victims and witnesses poorly if we agreed
to proposed new section 150A of the 1995 act and
there were many more appeals as a result of the
accused not being present at any part of their
trial—and there is no reason to assume that there
would not be. In effect, the new section could have
the opposite effect from what we want, which is to
send out a strong message to the accused, to
strengthen the system for witnesses and victims,
and to ensure fairness.
I am minded to press amendment 106, because
it would provide fairness and consistency with
solemn procedures. That is especially important
for offences that may have been tried under
solemn procedure in the past but which will now
be tried in the sheriff court, as the new system will
open up the possibility that a provision that would
have been followed under solemn procedure will
not kick in. The amendment would provide the
checks and balances that people need to be
assured are present in our criminal justice system,
especially when the fundamental principle that no
one should be tried in their absence has been
tinkered with.
The Convener: The question is, that
amendment 106 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Mitchell, Margaret (Central Scotland) (Con)
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AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

ABSTENTIONS
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
1, Against 5, Abstentions 1.
Amendment 106 disagreed to.
Amendment 107 not moved.
The Convener: Does Margaret Mitchell wish to
move amendments 108 to 114?
Margaret Mitchell: No. They were probing
amendments.
Amendments 108 to 114 not moved.
Section 14 agreed to.
Sections 15 to 17 agreed to.
After section 17
The Convener: Amendment 115, in the name of
Margaret Mitchell, is grouped with amendment
116.
Margaret Mitchell: Amendment 115 seeks to
oblige the prosecution to disclose to the accused
or their representatives all material evidence at the
earliest stage. It seeks to strengthen the principle
of early disclosure and ensure that the facts are
known as soon as possible so that an early plea
can be given with full knowledge of all the
available facts. That should help to make the court
more efficient.
Amendment 116, which also relates to early
disclosure, seeks to introduce what I believe is a
crucial reform. It proposes an element of judicial
management such that, at the interim diet, the
court would be asked to ensure that the provision
in amendment 115 had been adhered to and that
all the relevant information had been disclosed to
the accused and their solicitor. That would enable
a dialogue to take place so that all parties are
ready to progress and any decision or plea is
taken with the fullest information as early as
possible.
I move amendment 115.
Stewart Stevenson: Will the member clarify
proposed new section 147A(1)(a) of the 1995 act,
which would be inserted by amendment 115?
Within the timescale that is specified in the
succeeding subsection (2), would the prosecutor
know the defence of the accused and therefore be
in a position to make a judgment about whether
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the evidence supports the accused’s defence of
the case?
Margaret Mitchell: Are you asking whether the
prosecutor knows what the—
Stewart Stevenson: You seek to place on the
prosecutor an obligation to
“provide to the relevant person all material obtained during
the course of the investigation which is likely to … support
the accused’s defence”.

The prosecutor can make that judgment only if
they are aware of the accused’s defence. I seek to
establish whether you think that the prosecutor will
know what the accused’s defence is within the
timescale that you specify, which is
“within seven days of the date of the pleading diet in
custody cases and within 28 days of the date of the
pleading diet in all other cases.”

Margaret Mitchell: The amendment aims to
encourage dialogue between the accused’s
defence and the prosecution service. Whatever
relevant material the fiscal has would be
discussed in that dialogue. Obviously, it would be
in the interests of the defence and the accused to
disclose their defence in order to obtain that
relevant material. If they did not do so and the
prosecution was not aware of the defence, they
could not be accused of not releasing relevant
information.
Hugh Henry: I support what Margaret Mitchell
says about the principle of early disclosure in
summary cases. It would allow the parties to be
well prepared and might increase the number of
cases that can be resolved at an early stage. It
would cut down on unnecessary court hearings
and reduce the inconvenience that they cause for
all concerned. However, I cannot support
amendment 115 for a number of reasons,
although they are not differences of principle.
One of the success stories of the High Court
reform programme was that, even before the
legislation was in force, the Crown had set about
changing its practices on disclosure. The Crown
made its position clear in a published statement,
which went beyond what Lord Bonomy’s report
asked for, and has kept its promises on disclosure
in High Court cases.
Margaret Mitchell is right that an effective early
disclosure regime will be an essential part of the
summary justice reform programme as well. We
have acknowledged that it is vital that an
accused’s solicitor is fully aware of the case
against their client at the earliest possible stage.
The Crown has already given a clear commitment
to the committee that a new summary disclosure
regime will be introduced as one element of the
summary
justice
reform
programme.
A
commitment has been made to provide a
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summary of the evidence with the complaint so
that the defence can take instructions and prepare
the case much more fully at an early stage. That
summary will be provided to the accused when the
complaint is served, irrespective of the manner in
which proceedings are commenced.
The Crown has made it clear to the committee
that it will deliver a disclosure regime that closely
mirrors the duties and timescales that are set out
in amendment 115 in respect of cases that go to
trial to ensure that the material that is required for
the purposes of the trial is available to the defence
in good time. That will involve a change in how the
police report cases to the Crown Office and
Procurator Fiscal Service. Work is already under
way on that; I understand that the committee
heard about that from representatives of the
Association of Chief Police Officers in Scotland at
an informal meeting on 25 October.
The committee will appreciate that disclosure is
a highly complex area of law. I am not opposed to
setting out the current common-law regime in
statute but, if that is to be done, it must be done
systematically rather than provided for as a small
addition to the bill, because the regime is
substantial. Elish Angiolini stressed that point
when she gave evidence to the committee on 31
May. Recent decisions that were made by the
court of appeal and the Privy Council demonstrate
that disclosure is a live area that needs detailed
consideration.
Committee members will be aware that, last
week, the Rt Hon Lord Coulsfield agreed to
conduct a review of the law and practice of the
disclosure of evidence in the Scottish criminal
justice system. The review will be comprehensive
and will take account of all the interests involved to
secure continuing confidence in the system. It will
take views from all interested parties, which
includes the police and defence practitioners, and
is expected to report next summer.
Therefore, I hope that the committee will agree
that the best course of action is to await the
recommendations of Lord Coulsfield’s review and
proceed on the basis of those recommendations.
That will give us the advantage of the early action
to which the Crown has committed itself and the
added advantage of being able to give proper
consideration to a complex area of law once Lord
Coulsfield’s review is complete. I hope that
Margaret Mitchell agrees that that is a sensible
way to proceed and that there is no need for her to
press amendments 115 and 116.
Margaret Mitchell: The key point is that
amendments 115 and 116 would insert in the bill
the obligation to disclose evidence. In other words,
they would ensure that, in a busy fiscal’s office
where time is of the essence, a vital step towards
improving the efficiency of our summary courts
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would be taken. It is worth while grasping the
opportunity that the amendments provide to
ensure that that happens. Therefore, I will press
amendment 115.
11:15
The Convener: If the Crown could not meet the
timescale in amendment 115, what would
happen?
Margaret Mitchell: If the Crown did not meet
the timescale, I imagine that that would be
explained at the intermediate diet. That would be
the element of judicial management, with the court
taking due cognisance of the reasons for the
delay. If the explanation was reasonable and the
court was satisfied of that, that would be allowed.
If not, the court would point out that it was
unacceptable that the timescale had not been met.
The Convener: If the court was not satisfied
with the explanation, would the case fall?
Margaret Mitchell: No. It would be a case of
highlighting the fact that the fiscal had failed in
their duty and that the court took that seriously.
That is the approach that we sought to adopt with
the solemn proceedings when we considered the
issues of front loading and encouraging early
dialogue.
Mr McFee: I understand what Margaret Mitchell
is trying to achieve, but I do not think that her
amendments would achieve it. We are told that it
is important for proposed new section 147A of the
1995 act to be included in the bill, but I do not
think that it would be satisfactory for the committee
to imagine what would happen if, once we had put
it in the bill, that prescriptive section was not
adhered to. I find it strange that the committee
should be adamant about one set of events
happening if we can imagine what the conclusions
might be if it did not happen. I do not find that
convincing.
Stewart Stevenson: I cannot put my finger on
the point at the moment, but I know that one of
Margaret Mitchell’s subsequent amendments
would delete the power of the court to excuse
irregularities. However, amendment 115 appears,
de facto, to excuse procedural irregularities in
relation to what she proposes. That seems
somewhat at odds with the principle that she
espouses in her later amendment—I cannot recall
what number it is.
Margaret Mitchell: Amendment 115 is a
probing amendment. It looks at the principle and
seeks some kind of certainty about what would or
would not be allowed. It is not necessarily
contradictory.
Stewart Stevenson: It is merely an observation
on my part, but it seems somewhat at odds with
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the other amendment, which I have now found is
amendment 118.
Margaret Mitchell: I appreciate that a crucial
part of the bill—and a subject that the minister has
sought to address with other amendments—is the
fact that there should be an element of judicial
management, and that there should be a
discussion that involves more than lip service or
tokenism between the prosecution and defence
agents at an early stage, to try to secure the best
information for both parties, to encourage an early
plea and to ensure that pleas are made on the
basis of an informed decision.
However, amendment 115 might perhaps be
best left to stage 3, when we can thrash out the
issue fully. I take on board what the minister said; I
will not press the amendment now, but perhaps
we can revisit it at stage 3.
Amendment 115, by agreement, withdrawn.
Section 18—Intermediate diets
Amendment 116 not moved.
The Convener: Amendment 53, in the name of
the minister, is grouped with amendments 117, 54
to 59, 68 and 100.
Hugh Henry: Following publication of the
committee’s stage 1 report, we promised to
consider whether any further changes could be
made to the law to ensure that intermediate diets
operate as effectively as possible. Amendments
53 to 55 and 68 propose three further changes to
the intermediate diet procedure in response to the
recommendations in the committee’s report.
The main purpose of the intermediate diet is to
assess the state of preparation of the Crown and
the defence. It is important that, where possible,
only essential witnesses should be cited to attend
court for the trial. We are of the view that, if parties
are properly prepared, by the intermediate diet
they will have identified the witnesses whom they
wish to call to trial.
Amendment 53 will ensure that, as part of the
intermediate diet process, the court will ascertain
how many witnesses each party to the case
intends to call to trial. Given that the parties will be
aware that the question will be asked of them, the
amendment will help to ensure that both parties
give the issue real and full consideration before
the intermediate diet. As well as reducing the
number of unnecessary witness citations, the
amendment will ensure that both parties to the
case engage with the case in some detail before
the intermediate diet takes place. A similar
provision that was introduced for the handling of
solemn cases has already assisted in reducing the
number of witnesses that require to be cited.
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The main purpose of the intermediate diet is to
assess the state of preparation of the Crown and
defence. Section 148(4) of the 1995 act currently
provides that, at the intermediate diet, the court
“may” ask the prosecutor and the accused any
question with a view to establishing the state of
preparation of the parties in order to ascertain
whether the trial is likely to proceed on the date
assigned. Amendment 54 will replace the current
section 148(4) of the 1995 act with an amended
subsection to provide that the court “shall” ask
questions of the parties in order to ascertain their
state of preparation. That small but important
change should help to promote greater
consistency of approach among courts and to
emphasise the role of the court in ensuring that
the intermediate diet is a meaningful process in
every case. In turn, the change will help to ensure
that parties are properly prepared for the
intermediate diet as they will be aware that the
court will question them on their state of
preparedness and will expect those questions to
be answered.
Amendment 55 will make our third proposed
change to the intermediate diet procedure in
summary cases and amendment 68—which
relates to sheriff and jury cases—will ensure that
the benefits of the change will apply across all
forms of criminal case. Although the Crown and
the defence are already under a duty to take steps
to agree evidence that is not in dispute in a case,
there is currently no specific deadline by which
that duty is to be met in summary or sheriff solemn
cases. The High Court reforms that the committee
considered in 2004 introduced an obligation on
parties to take those steps before the preliminary
hearing. Building on those reforms, amendment 55
will oblige parties in summary cases to take steps
to seek the agreement of evidence before the
intermediate diet. That will ensure that the court
can ask meaningful questions about the
agreement of evidence at that diet. Amendment 68
promotes consistency by putting sheriff and jury
cases on the same footing as summary and High
Court cases. In sheriff and jury cases, parties will
be obliged to take steps to agree evidence before
the first diet.
Taken together, the amendments will ensure
that the pre-trial hearing will, in all cases, be the
diet by which both the Crown and defence will be
expected to have applied their minds to the
agreement of evidence that is not in dispute, with
a view to excusing the attendance of witnesses
from the trial where possible and allowing the
court to focus on the matters that remain in
contention. Both the court and the parties to the
case will be aware that they are under a duty to
seek to agree evidence by that stage. That should
facilitate proper preparation for the pre-trial diet
and allow it to be as meaningful as possible.
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Amendment 117, in the name of Margaret
Mitchell, seeks to remove from the bill a provision
that will enhance the role of the judiciary in
managing intermediate diets. The 1995 act
provides that, if the judge at an intermediate diet
concludes that the case is unlikely to proceed to
trial on the assigned date, he or she shall
postpone the trial unless, having regard to
previous proceedings in the case, it is not
appropriate to do so.
Section 18 of the bill as introduced seeks to
amend the 1995 act to give the judge greater
discretion by providing that, when it seems unlikely
at the intermediate diet that a case will be ready to
proceed to trial, the judge “may” postpone it. That
recommendation was made by the McInnes
committee, which took the view that such a
change of emphasis would enable the court to
take a greater role in managing a case and
ensuring that cases are resolved as quickly as
possible. The change will make it easier for the
court to conclude that the best course of action to
take might be to fix a continued intermediate diet
rather than postpone the trial diet. The continued
intermediate diet could be used to get things back
on track and ensure that the trial takes place on
the date that was initially set. That would allow the
case to be resolved quickly and avoid the need for
the trial to be rescheduled, which would cause
greater inconvenience to all involved.
The provision is in keeping with the committee’s
call for intermediate diets to be used as effectively
as possible and to give the judiciary an enhanced
and more proactive role in the management of
court business. Amendment 117 would remove
that provision, which would go against what the
committee has previously asked for.
Amendments 56 to 59 make minor technical
changes to section 21. They have no effect on the
policy in the section, but correct a numbering
deficiency in the bill as introduced. Section 21,
which allows the service of documents on an
accused’s solicitor in summary cases, provides for
the insertion of new sections 148B and 148C into
the Criminal Procedure (Scotland) Act 1995.
However, section 9 of the Vulnerable Witnesses
(Scotland) Act 2003 already provides for a new
section 148B to be inserted into the 1995 act. We
need to ensure that both sets of provisions will be
properly accommodated in the 1995 act.
Amendments 56 to 59 make the appropriate
numbering changes to achieve that aim.
Amendment 100 amends sections 72F and 72G
of the Criminal Procedure (Scotland) Act 1995 to
provide that any item that requires to be served on
the accused may be served on the accused’s
solicitor at any stage in solemn proceedings.
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Currently the sections provide only for service of
items
“in any proceedings on indictment”,

which means that they cannot be relied on for
service of any item that requires to be served on
the accused prior to service of the indictment in
solemn proceedings.
Amendment 100 will provide for service on a
solicitor at any stage in solemn proceedings,
whether before or after service of the indictment.
Having the facility to serve documents on an
accused’s solicitor can be beneficial for both
parties to a case. It ensures, where possible, that
the parties are informed as soon as possible when
documents require to be served; it allows the
accused maximum notice; and it allows the
accused the maximum time for preparation of his
or her defence.
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Section 20—Proof of uncontroversial matters
Amendment 55 moved—[Hugh Henry]—and
agreed to.
Section 20, as amended, agreed to.
Section 21—Service of documents through
solicitor etc
Amendments 56 to 59 moved—[Hugh Henry]—
and agreed to.
Section 21, as amended, agreed to.
The Convener: We are making reasonable
progress, so I propose that we have a five-minute
break.
11:31
Meeting suspended.

I move amendment 53.
Margaret Mitchell: Amendment 117 is a
probing amendment that seeks to address the
removal of certainty that the discretionary power
that the bill gives to the court has brought about.
Under the current system, there would be certainty
that the trial date is set and that the trial is
expected to continue on that date. How will the
minister counterbalance the uncertainty that is
created in that provision?
Stewart Stevenson: I will raise a little technical
point that has exercised me in the dark small
hours of the morning. Does the bill not give you
power to do what is provided for in amendments
56 to 59 by virtue of the commencement order
under section 71? In essence, it provides—as all
bills do—for
“such transitional, transitory or saving provision”.

Hugh Henry: We have spotted the point that
Stewart Stevenson raises and we are fixing it.
The effect of Margaret Mitchell’s amendment
117 would be that the trial could not go ahead; it
would not introduce any further degree of
certainty. We are ensuring that there is flexibility. I
think that what we are doing is in line with the
committee’s call for the intermediate diets to be
used as effectively as possible. I do not know
whether that is the intended effect of Margaret
Mitchell’s amendment 117, but I think that it would
be detrimental.
Amendment 53 agreed to.
Amendment 117 not moved.
Amendment 54 moved—[Hugh Henry]—and
agreed to.
Section 18, as amended, agreed to.
Section 19 agreed to.
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11:45
On resuming—
Section 22—Transfer of proceedings
The Convener: Amendment 60, in the name of
the minister, is grouped with amendments 61 to 63
and 69.
Hugh Henry: Section 22 inserts proposed new
section 137C into the 1995 act. It provides that if
there are exceptional circumstances leading to an
unusually high number of summary custody cases
in a particular sheriffdom and if it is not practical
for the sheriff courts in that sheriffdom to deal with
all the cases, the prosecutor may apply to the
sheriff principal for an order allowing proceedings
in some or all of those cases to be taken at a
sheriff court outwith the sheriffdom. Section 29
inserts into the 1995 act proposed new section
34A, which makes the same provision but in
relation to first callings of cases on petition in a
particular sheriffdom.
Amendments 60 and 69 are technical. They do
not change the policy of sections 22 and 29; they
simply put it beyond doubt that any order granted
by the sheriff principal under those sections
provides the authority for custody cases to be
taken at a sheriff court outwith the sheriffdom
where the accused would normally have appeared
from custody. As it is currently worded, the bill
could be misconstrued as suggesting that the
court’s order will order the prosecutor to take
proceedings in another sheriffdom. That would not
reflect what is intended, which is that the order
should give the prosecutor the authority to raise
proceedings in the other sheriffdom, not require
him to do so.
Section 23 provides for the law on time bar as it
relates to transferred cases. It inserts into the
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1995 act proposed new section 136A, which
provides that when proceedings have been
transferred from one sheriff court to another and
those proceedings are contained in a new
complaint, the date of commencement of the
proceedings is taken as the date on which
proceedings on the initial complaint commenced.
Amendments 61 and 62 are technical and do not
change the policy behind section 23. References
in proposed new section 136A to the orders made
“under” sections 137A and 137B are amended to
refer to orders made “in pursuance of” those
sections. The revised form of wording is
technically more accurate, as the orders
concerned are made by the court in pursuance of
the relevant section as a whole, not under a
particular part of it.
Amendment 63 is also technical and does not
change the policy behind section 23. It
reformulates the wording used in proposed new
section 136A(2)(b), which ensures that the
wording used to refer to relevant time limits in
other enactments is consistent with similar
references made elsewhere in the 1995 act.
I move amendment 60.
Stewart Stevenson: I support what the minister
is trying to do with this group of amendments. I
invite him to put on record some reassurance that,
in rural areas in particular, sheriffs will be aware of
the need to avoid transfers that could involve
unreasonable travelling for witnesses and victims.
In some cases, the transfer could involve a
significant distance, unlike a transfer in the central
belt. It would be useful to have it on record that
that will be taken into account in practice.
The Convener: Is there any existing provision
for the transfer of cases to another sheriff court, or
does the bill contain the first proposed provisions
for that?
Hugh Henry: I will start with the convener’s
question. There are already certain circumstances
in which such transfers might happen. Section
137B is entitled “transfer of sheriff court summary
proceedings outwith sheriffdom”. As amended
previously by the Criminal Justice (Scotland) Act
2003, it provides for when
“(a) an accused person has been cited to attend a diet of
the sheriff court; or
(b) paragraph (a) does not apply but it is competent so to
cite an accused person,
and the prosecutor is informed by the sheriff clerk that,
because of exceptional circumstances which could not
reasonably have been foreseen, it is not practicable for that
court or any other sheriff court in that sheriffdom to proceed
with the case”.
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It goes on to give further details. The short answer
is yes, it can happen. We are widening the
provision.
As for Stewart Stevenson’s point, our intention is
not to transfer cases from rural Scotland to urban
settings as a matter of course—for the very reason
he outlined, which is that it would not be fair to do
so. We do not expect the power to be used often,
but it would allow business to continue to be
processed efficiently when, for example, a large
number of people have been arrested at a
demonstration and a sheriff court is unable to
cope. It makes sense to share the burden of
business across the system to deal with such
unusual circumstances.
Amendment 60 agreed to.
Section 22, as amended, agreed to.
Section 23—Time bar for transferred and
related cases
Amendments 61 to 63 moved—[Hugh Henry]—
and agreed to.
Section 23, as amended, agreed to.
Section 24—Reports about supervised
persons
The Convener: Amendment 64, in the name of
the minister, is grouped with amendments 65 and
66.
Hugh Henry: Amendments 64, 65 and 66 are
technical. They seek to ensure that the policy
behind section 24 can be delivered. At present,
when an offender is the subject of a statutory
supervision requirement, the court must obtain a
social inquiry report before it disposes of a case.
Section 24 provides that when a previous social
inquiry report has been prepared within three
months of the date of conviction, the court is not
required to obtain a further report, although it may
do so if it considers it appropriate. The provisions
will reduce the number of unnecessary social
inquiry reports that need to be produced in cases
where they have no bearing on the disposal.
Section 24 as introduced provides that a recent
report that is made available to the court will be of
the kind that is specified in section 203(1) of the
1995 act. Section 203(1)(a) of the 1995 act makes
clear that the report must cover the circumstances
of the offence. Clearly, it is not possible for a
report to be produced before the further offence is
committed; the circumstances of the new offence
cannot be covered until that time. The point was
made by the Sheriffs Association in its submission
to the committee. In my letter to the convener of
15 September, I promised to resolve the matter by
way of amendment at stage 2.
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Amendment 64 corrects the deficient crossreference in proposed new section 203(1A)(a) to
refer specifically to section 203(1)(b) of the 1995
act. The amendment makes clear that any report
that is already available to the court needs to refer
only to the character of the offender and his or her
behaviour while on supervision and not to the
circumstances of the current offence.
Amendments 65 and 66 are consequential
amendments. Amendment 65 removes a further
reference to section 203(1), as it is no longer
appropriate. Amendment 66 is a grammatical
change to proposed new section 203(1B)
necessitated by amendment 65. Taken together,
the amendments in the group will ensure that the
policy intention of section 24 is delivered.
I move amendment 64.
Margaret Mitchell: Amendment 64 is an
excellent amendment. In the district court, I often
had to require a social inquiry report when one
was not necessary.
Amendment 64 agreed to.
Amendments 65 and
Henry]—and agreed to.

66

moved—[Hugh

Section 24, as amended, agreed to.
Section 25—Summary appeal time limit
The Convener: Amendment 67, in the name of
the minister, is grouped with amendments 101 and
104.
Hugh Henry: Section 25 provides that the High
Court may, on the application of the appellant,
extend the 14-day period in which the appellant
may apply to the High Court for review of a single
judge’s decision to refuse to grant leave to appeal
in a summary case. The policy intention was to
make that provision apply to all types of summary
appeal, but section 25 currently provides only for
appeals against conviction and for appeals against
conviction and sentence. At the moment, the
section does not provide for appeals against
sentence only.
Amendment 67 rectifies the position by
extending the provision to appeals against
sentence only in summary proceedings by
inserting proposed new subsection (3A) into
section 187 of the 1995 act. The proposed new
subsection would make identical provision for
appeals against sentence as has been made for
other forms of summary appeal. It would correct
an oversight and ensure that the provisions on the
extension of the time limit by which leave to
appeal must be sought are consistent, irrespective
of whether the appeal is against conviction,
sentence or both.
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Amendments 101 and 104 alter the existing
timescales for the process of seeking leave to
appeal in a criminal case. When an appellant
seeks to found an appeal on grounds that have
been deemed to be unarguable either by a single
High Court judge at first sift or by three High Court
judges at second sift, the appellant must currently
seek leave of the High Court to do so not less than
seven days before the date fixed for the hearing of
the appeal. Amendments 101 and 104 change that
by providing that the appellant must seek leave of
the High Court within 14 days of the intimation on
whether leave to appeal has been granted. The
amendments make corresponding changes to the
timescales for notification of that application to the
Crown Agent.
Amendment 104 also provides the court with a
discretionary power to consider such applications
outwith the new timescale “on cause shown”.
The changes to the timescale were proposed
last year by the then Lord Justice General to
resolve a potential cause of delay in the criminal
appeal procedure. When applications are made at
any time up to seven days in advance of the
appeal hearing, they often lead to the hearing
being delayed or continued until a later date.
The second change, which will provide the court
with discretion to consider applications for leave
outwith the 14-day period, was suggested by the
Law Society of Scotland during consultation on an
act of adjournal that had been drafted with a view
to making the initial change. Having considered
the issue further, the Executive has identified the
bill as the most appropriate way of making the
changes. That removes the need for an act of
adjournal.
I move amendment 67.
Stewart Stevenson: In preparing to speak to
the amendments, I had thought that they were
relatively straightforward. The minister used one
expression that I would like to probe further. He
referred to the decision of “a single judge”. Will the
proposed provisions also apply to cases that have
gone before a justice of the peace court, in which
the bench might include several people rather than
a single judge?
Hugh Henry: The issue relates to appeals, not
to JP courts. In the bill as introduced, section 25
provides that the High Court may, on the
application of the appellant, extend the 14-day
period in which the appellant may apply to the
High Court for review of a single judge’s decision
to refuse to grant leave to appeal in a summary
case. That relates to cases that have gone from a
sheriff court to the High Court or from a JP court to
the High Court.
Stewart Stevenson: I see now that the
amendment relates to that second stage of the
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process. That is a useful explanation. As I said, I
had thought that the issue was straightforward but
I then got a little warning in my mind.
The Convener: I seek clarification on proposed
new subsection (3A). It states:
“The High Court may, on cause shown, extend the period
of 14 days”.

How long may that period be extended? Is it a
matter for the court to decide?
Hugh Henry: Yes. The court will need to
consider what is necessary.
The Convener: How is it intended that such
extensions should operate? I suppose that the
appellant would first need to make a case on why
the 14-day period could not be met. Will the length
of the extension be based on the circumstances
that are put before the court to allow the court to
determine whether to extend the appeal period
beyond the 14 days?
Hugh Henry: The court would need to consider
what is appropriate in the circumstances. The
court will be able to extend the 14-day period only
on cause shown. Having listened to the arguments
and having found that cause has been
demonstrated, the court would need to decide
what that extended period should be.
12:00
The Convener: You have probably already
explained why the provision is needed and I
simply did not follow you. What is the problem that
requires the court to be able to extend the period
of 14 days “on cause shown”, which seems to be
quite a low test? Why does the Law Society think
that the existing period needs to be changed?
Hugh Henry: The Law Society argument is not
about amendment 67; it is about the other
amendments.
The Convener: Who is arguing that there needs
to be a change?
Hugh Henry: We made the change for solemn
procedure in 2002, but we missed out summary
procedure. We are taking the opportunity to
introduce consistency.
The Convener: I forget why that was done. I
just want to be clear about why the change is
being made. We are always highly prescriptive
when it comes to time periods, especially when
they relate to appeals. Under the proposed
provision, the court could extend the period of 14
days “on cause shown”, which is quite a low test.
To me, the application of such a low test to the
extension of the usual period seems unusual. I do
not know what problem we are trying to fix,
although I appreciate that you have probably
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rehearsed your argument with us on a previous
occasion.
Hugh Henry: To which amendment are you
referring?
The Convener: Amendment 67. It states:
“The High Court may, on cause shown, extend the period
of 14 days mentioned in subsection (3) above, or that
period as extended under this subsection”.

If we agree to amendment 67, we will give the
High Court the power to extend the usual period of
14 days, once cause has been shown. I am not
sure why that is necessary.
Hugh Henry: We are not seeking to introduce
the provision in response to an issue that the
committee has raised. It is simply that we realised
that we had not changed the summary appeal time
limit. We are merely bringing it into line with what
we have done elsewhere.
The Convener: I am asking why we made the
change in the first place. Perhaps I am on the
wrong track, but it seems that under amendment
67, if a solicitor can show to the sheriff court that
they cannot meet the 14-day period—which is
quite a low test—the appeal time limit will be
extended. In other words, more appeals will be
allowed. Why is the change necessary?
Hugh Henry: It will introduce a degree of
flexibility for the appellant. The High Court asked
for the change to be made because it used to be
the case that such situations could be resolved
only by an approach being made to the nobile
officium. Amendment 67 is a response to an issue
that the High Court identified as being a problem
and the proposed provision will ensure
consistency.
The Convener: You seem to be saying that the
High Court wants to ensure consistency with the
arrangements under solemn procedure, but I
cannot remember why we made the change in that
context. I do not want to make a big deal of it; I
just do not know what problem we are trying to fix.
You are correct to say that the committee has not
previously addressed the issue, but that does not
prevent us from raising it now. I want to know why
the High Court thinks there is a problem with the
14-day period. I wonder whether it would be
possible for that to be clarified between stage 2
and stage 3.
Hugh Henry: Essentially, the High Court asked
for the change because it would give the accused
more rights, greater protection and more flexibility,
but I will certainly attempt to give a more detailed
explanation in a letter to the committee.
The Convener: That would be helpful.
Mike Pringle: I want to be clear on the issue.
You say that the provision will not result in more
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appeals and that the result will be that somebody
who has appealed will be able to say, “Sorry, we
have not had enough time to prepare our appeal—
can we have a bit more time?” Is that correct?
Hugh Henry: That is correct. The issue is how
long people have to challenge a refusal of the right
to appeal.
Mr McFee: That answer does not appear to be
correct. The issue is about the length of time
people have to say that they are appealing.
Hugh Henry: No; it is about the time limit on the
period within which they can appeal against the
refusal of leave to appeal.
Mr McFee: I was wondering whether I should
take a 50:50 or ask the audience on this one.
Hugh Henry: I am quite sure about the issue
and I will explain it in more detail.
Mr McFee: Great stuff.
Amendment 67 agreed to.
Section 25, as amended, agreed to.
Sections 26 to 28 agreed to.
After section 28
Amendments 39 and
Henry]—and agreed to.

68

moved—[Hugh

Section 29—Petition proceedings outwith
sheriffdom
Amendment 69 moved—[Hugh Henry]—and
agreed to.
Section 29, as amended, agreed to.
After section 29
The Convener: Amendment 70, in the name of
the minister, is grouped with amendments 71, 99
and 103.
Hugh Henry: Amendment 70 introduces a new
section in the bill which, in turn, will insert
proposed new section 102A into the Criminal
Procedure (Scotland) Act 1995. That section will
not be an addition to the rules of criminal
procedure; rather, it will set out in statute the
regime for the operation of warrants to apprehend
an accused person who fails to appear at a diet in
solemn proceedings. The proposed new section
will supersede the current equivalent common-law
procedure and make the law clear and accessible
in the 1995 act. It will also achieve consistency
with other apprehension-warrant procedures in the
1995 act. Amendment 70 is largely technical and
will provide an improved and more efficient
process for dealing with accused persons who fail
to appear at diets in solemn proceedings.
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Proposed new section 102A will make it an
offence for an accused person to fail to appear at
a diet of which the accused has been given due
notice. It sets out the power of the court to grant a
warrant to apprehend the accused in those
circumstances. Under proposed new section
102A, when an accused is apprehended under a
warrant, wherever practicable, they will have to be
brought before a relevant court not later than in
the course of the first day on which that court sits
after the accused is taken into custody, and the
court will have to make an order either detaining
the accused in custody or releasing them on bail.
Proposed new section 102A will ensure that
those who are apprehended for failing to appear in
a serious case are brought back to court quickly.
That contrasts with the current practice. At
present, when an accused is arrested under a
common-law warrant, he or she is taken straight to
prison without appearing in court and is remanded
until his or her case is re-indicted and brought to
trial. Under the new system, when an accused
appears in court and is remanded in custody, any
previous period of time spent in custody will not
count towards the custody time limits that are
applicable from the date of the accused’s
appearance in court. Currently, when an accused
is arrested and automatically remanded in prison
under a common-law warrant, the custody time
limits that are imposed by section 65(4) of the
1995 act still apply. When necessary, the Crown
will apply for one, or possibly numerous,
extensions of one or more of the custody time
limits, which can result in multiple applications for
extension of the time limits. That is not an effective
use of court time or of prosecution resources.
Normally, the Crown obtains a petition warrant in
respect of an accused’s failure to appear and
seeks to have the accused remanded following
arrest. The effect is that the accused is subject to
the full custody time limits under section 65(4) of
the 1995 act but, once again, that is more work for
those dealing with the case, necessitated by the
accused’s failure to appear.
Overall, the practical effect of amendment 70 is
to replicate in statute the current common law
system of warrants, with the exception that the
accused will be held in police custody immediately
following arrest and then brought before a court for
consideration of bail, as opposed to being taken
straight to prison. I consider that to be
appropriate—such a person has failed to appear
for a serious case and the court should be able to
consider the matter as soon as possible.
Amendment 99 is consequential on amendment
70 and makes technical amendments to sections
65(2) and 71(4) of the 1995 act. The amendment
to section 65(2) is simply a change to the
terminology to maintain consistency with other
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provisions in the 1995 act. The amendment to
section 71(4) repeals a provision concerning the
right of the court to issue a common-law warrant.
That provision is superseded by proposed new
section 102A.
Amendment
103
is
consequential
on
amendment 70 and makes two technical
amendments to section 135 of the 1995 act. The
amendment to section 135(3) is simply a change
to the terminology to maintain consistency with
other provisions in the 1995 act. Section 135(4) is
repealed as proposed new section 102A
supersedes it.
Amendment 71 inserts proposed new section
297A into the 1995 act. The proposed new section
concerns the operation of apprehension warrants
in all proceedings and makes specific provision in
support of the new solemn warrants system
introduced by amendment 70. Amendment 71
enables the police to reapprehend an accused
person who absconds from police custody having
been arrested on a warrant. When an accused
person absconds, we do not think that it should be
necessary for a new warrant to be sought in order
to reapprehend the accused. That amounts to
extra work for the system and could lead to delay
in the apprehension of the accused. Proposed
new section 297A also clarifies what should
happen when it is not practicable to bring an
accused person before a court on the next court
day following arrest.
Amendment 71 also provides a mechanism by
which the police can retain appropriate control
over an accused person who is arrested under the
new solemn apprehension warrant while ensuring
that they receive any necessary medical treatment
or care should they take ill and it is not practicable
to bring them before a court on the next court day.
Those provisions enable the police quickly and
efficiently to retain, and regain control over, an
arrested person who has absconded, while
providing sufficient flexibility so that a person who
has been arrested on a solemn warrant can
receive medical attention notwithstanding that
arrest.
The provision for release on undertaking of
persons arrested on a summary warrant—as
made by proposed new section 22(1B) of the 1995
act, inserted by section 6 of the bill—is unaffected.
I move amendment 70.
Stewart Stevenson: The minister has explained
the translation of existing provisions from common
law into statute law, but can he assure me that any
warrants executed under the statute provision will
have effect beyond the boundaries of Scotland? I
am thinking of other jurisdictions within the United
Kingdom but also of jurisdictions beyond the
United Kingdom.

3964

Hugh Henry: There is no change to the way
existing common-law warrants operate. Sorry—
there is no change to the jurisdiction.
Stewart Stevenson: I am not trying to catch
anybody out, but proposed new section 102A(9)
talks about the powers of officers of law. I wanted
to be sure that we are not inadvertently removing
the possibility of applying for extradition orders, for
example. No specific references are made. I would
happily accept an assurance that what you are
seeking to do simply augments the existing law
while leaving it intact.
Hugh Henry: In relation to jurisdiction, there is
absolutely no change to the current procedure. An
application would have to be made and it would
then be considered by a judge in England and
appropriately signed.
12:15
The Convener: Perhaps the minister explained
this already, but does that mean that, when people
are detained in custody because the court has
issued a warrant for their arrest for their failure to
appear in court, the period in custody currently
counts towards the 140-day time limit?
Hugh Henry: At present, the time limits continue
to run, so the Crown must seek an extension to
the time limits.
The Convener: Amendment 70 could make
quite a big difference, given that such timescales
are regarded as being quite tight. If someone was
apprehended for, say, three days under proposed
new section 102A of the 1995 act, those three
days would not count towards the 140.
Hugh Henry: Yes, the amendment could make
a big difference.
Amendment 70 agreed to.
Before section 30
Amendment 71 moved—[Hugh Henry]—and
agreed to.
The Convener: Amendment 72, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 72 will insert a new
section into the bill before section 30. In turn, that
new section will insert proposed new section 267B
into the 1995 act, which will allow the prosecutor,
in both summary and solemn cases, to apply to
the court for an order requiring the accused to
participate in an identification parade or other
identification procedure.
We anticipate that legislation that was
introduced to protect the interests of vulnerable
witnesses will have the effect of increasing the use
of identification procedures, in both solemn and
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summary cases. Where special evidential
measures are to be used at trial for such
witnesses—for example, where a screen or
closed-circuit television is to be used—dock
identification may not be appropriate and the
Crown may need to deal with identification of the
accused in another way. Most commonly, that is
done by prior identification through the use of an
identification procedure. Such procedures ensure
that vulnerable witnesses can benefit from the
special measures that are available under the
vulnerable witnesses legislation and participate in
the identification of the accused with the minimum
of trauma. However, such procedures can take
place only if the accused can be compelled to
attend and participate in them.
Amendment 72 provides that, on the application
of the prosecutor, a court may make an order
requiring the accused person to participate in an
identification parade or other procedure. The
provision will also make it an offence for a person
to fail to comply with such an order without
reasonable excuse. The provision will allow the
prosecutor the flexibility to apply for an order
requiring the accused to participate in an
identification procedure regardless of whether the
accused is on bail. The benefit of such a
procedure is that, regardless of whether the
accused is on bail or has been remanded in
custody, it will be possible for them to be made
subject to a court order requiring them participate
in an identification procedure and it will be an
offence for them not to comply with the order. In
addition, where an accused is on bail, the
procedure will avoid the need for the prosecutor to
apply for a bail review to have a special condition
imposed if attendance at an ID parade or other
identification procedure was not imposed as a
special condition when bail was granted.
I move amendment 72.
The Convener: I want to explore a couple of
issues with the amendment that I think are worth
clarifying. Will the Vulnerable Witnesses
(Scotland) Act 2004 potentially result in an
increase in the number of identification parades
that are required?
Hugh Henry: Yes, it is theoretically possible that
that might happen.
The Convener: I want to raise an issue that
arises in connection with the amendment. I have
picked up that there is some debate on the issues
around identification parades and, in particular,
whether it should be disclosed to the defence that
the victim failed to pick out the accused from an
identification parade. There are weaknesses in
such a process. Although such procedures should
generally be available as an option for dealing with
vulnerable witnesses in the criminal justice
system, other implications could arise from relying
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on them entirely. Resource implications will also
arise if identification is to be made by means of an
ID parade rather than identification in court.
I realise that those issues are not absolutely
pertinent to today’s debate, but, given amendment
72, I just want to be clear that we do not
necessarily expect heavier reliance on such
identification procedures.
Hugh Henry: That is a separate issue.
Amendment 72 deals with some of the problems
that exist when special evidential measures are to
be used in a trial. As I explained, where a screen
or CCTV is to be used, dock identification is not
possible. Amendment 72 will allow the
identification process to be done in advance, so
that the trial can proceed and not be impeded
simply because special evidential measures are
required.
The police are fully engaged with the potential
impact of the 2004 act. I accept that the provisions
of the 2004 act can be resource intensive, but
amendment 72 will simply provide a mechanism
that will facilitate an efficient and effective way of
requiring the accused person to participate in an
ID process when necessary.
The Convener: I am satisfied that amendment
72 will provide an order requiring the accused to
participate in that process; the Crown will not
necessarily have to rely on it. Perhaps that debate
is for another day.
Amendment 72 agreed to.
Section 30—Evidence on commission
The Convener: Amendment 73, in the name of
the minister, is grouped with amendments 74 to
85.
Hugh Henry: Taking evidence on commission is
one of the special measures for which the 2004
act provides that is intended to make it easier for
child witnesses and people who have been
identified as adult vulnerable witnesses to give the
best evidence that they can. The amendments in
the group are intended to make that special
measure operate as effectively as possible and to
ensure that it is used appropriately.
The bill as introduced provides that the
commissioner in all sexual offence cases must be
a judge or a sheriff, to permit the commissioner to
determine the admissibility of questioning and
evidence. Amendments 73 to 85 will clarify the
commissioner’s role and that of the presiding
judge when evidence is being taken on
commission, and will extend the provision in the
bill so that, in all criminal cases in which evidence
is to be taken on commission, the commissioner
must be a judge in High Court cases and a sheriff
in all other cases. The change will also apply to
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circumstances other than vulnerability in which
section 272 of the 1995 act allows evidence to be
taken on commission.
As the committee knows, people who are
accused of committing a sexual offence are
prohibited from conducting their own defence. At
the start of proceedings, they are given notice that
they must be represented by a lawyer at any trial.
Amendments 73 and 74 will extend that so that the
notice must specify that the accused person is to
be represented by a lawyer at any related
proceedings at which evidence is taken on
commission.
Amendment 75 is a minor drafting amendment
to section 30(1) of the bill to avoid repetition of the
reference to the 1995 act. It has no effect on the
substance of that act’s provisions.
Amendments 76, 77, 80 and 81 specify the
sections of the 1995 act in which references to a
trial, to a trial diet and to the court are to be read
as including references to proceedings before the
commissioner and to the commissioner. That
means that some protections that apply to people
who give evidence at a trial will apply equally in
proceedings before a commissioner. These
technical amendments will ensure that that aim is
achieved. Some other references are still to be
taken to apply only to the trial court, which will
ensure that some functions continue to be
exercised exclusively by the court, even when
evidence is taken on commission.
Amendments 78 and 82 amend the time limits
within which an application must be made if some
lines of questioning that would otherwise be
prohibited are to be advanced in sexual offence
cases. That will enable such applications to be
submitted up to seven days before proceedings
before the commissioner are due to commence.
Amendments 79 and 83 will provide that a
commissioner must always be a judge in High
Court cases and a sheriff in other criminal cases.
That will ensure that the commissioner can make
an immediate determination as to the admissibility
of questioning, which will avoid the need for
witnesses to answer all the questions that are put
to them, even if the questions are inadmissible.
Answering such questions would be likely to cause
distress to witnesses, particularly if they are
vulnerable and evidence is being taken on
commission as a special measure under the 2004
act.
Amendment 84 provides that where a
commissioner and, not as at present, a trial judge
allows certain evidence or questioning, the
prosecutor must disclose the accused’s relevant
previous convictions to the presiding judge. At
present when a trial judge permits questions to be
asked or evidence to be led that would otherwise
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be prohibited by the 1995 act, any relevant
previous convictions of the accused person must
be laid before them. Although the scope of the
provision is to be extended to cover situations in
which the decision to allow such evidence or
questioning is taken by a commissioner, the
requirement to lay relevant previous convictions
before the presiding judge will remain unchanged.
Amendment 85 extends the duty of the court to
appoint a solicitor for an accused person who is
prohibited from conducting his or her own defence
to cover proceedings before a commissioner in
certain sexual offence cases. The effect of the
amendment is that in such circumstances the
commission will be adjourned and the case
referred back to the court to allow a solicitor to be
appointed.
I move amendment 73.
Amendment 73 agreed to.
Amendments 74 to 85 moved—[Hugh Henry]—
and agreed to.
Section 30, as amended, agreed to.
After section 30
The Convener: Amendment 86, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 86 corrects two
deficiencies in the Criminal Justice (Scotland) Act
2003, both of which affect the way in which the
interests of children under the age of 14 are
handled by the victim notification scheme.
The victim notification scheme allows the victims
of certain crimes for which offenders have
received a sentence of four or more years to be
given information on the offender’s release and to
make representations to the Parole Board for
Scotland. If the victim is under the age of 14, those
rights can be exercised by the child’s carer at the
time of the offence. Although the carer at the time
of the offence and the current carer might be the
same person, there might be occasions when that
is not the case. Amendment 86 therefore provides
for the current carer of a child to apply to the victim
notification scheme on the child’s behalf. When
children attain the age of 14, those rights pass to
them in their own right.
The second deficiency relates to cases in which
the victim has died. In such cases, certain near
relatives may apply to join the victim notification
scheme. At present, however, neither children
under the age of 14 nor their carers may apply to
join the scheme. That is clearly wrong, and the
amendment will ensure that children are given the
same rights as other victims, albeit that those
rights are to be exercised through their current
carer until the child reaches the age of 14.
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I should explain that we have taken a conscious
decision not to make similar changes to the victim
statement scheme, which is covered by section 14
of the Criminal Justice (Scotland) Act 2003. That is
partly because decisions have not yet been made
about introducing a national scheme in light of the
pilot that ended last year. The main reason,
however, is that the issues involved are
substantially more complex, and it is not certain
that it would be in a child’s best interests to have a
statement made on their behalf; it is also not
certain who would be best placed to make that
statement. If a national scheme is thought to be
appropriate, we will consult on how best to protect
the interests of children in relation to victim
statements.
I move amendment 86.
The Convener: The victim notification scheme
is a welcome provision and I fully support
amendment 86; it makes perfect sense to me.
Amendment 86 agreed to.
Section 31 agreed to.
After section 31
12:30
The Convener: Amendment 88, in the name of
the minister, is in a group on its own.
Hugh Henry: Amendment 88 inserts into the bill
a new section after section 31; the new section
itself inserts proposed new section 298A into the
Criminal Procedure (Scotland) Act 1995. The
proposed new section makes provision in relation
to methods of intimating bills of suspension and
advocation, which are types of criminal appeal,
and petitions to the nobile officium, a form of
appeal to the High Court that may be used if no
other remedy is available to the appellant.
The law governing intimation of appeals by way
of bills of suspension and advocation, and
petitions to the nobile officium, is mainly common
law. The practice is that the principal copy of bills
of suspension and advocation and the associated
deliverances, and petitions to the nobile officium,
are served personally on the respondent.
Amendment 88 will enable parties to serve a
copy of the relevant bill or petition rather than the
original document. It will also allow service by a
variety of means rather than having to serve
personally on the other party. That will provide for
a more efficient and flexible means of service on
the respondent in respect of those appeals, and is
in keeping with the flexibility introduced in other
parts of the bill. I should stress that the
amendment relates only to service of the
documents; it does not change the procedures
governing those appeals in any other way.
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I move amendment 88.
The Convener: It seems fairly straightforward,
although I suspect that most members, like me, do
not really know exactly what the nobile officium is,
so we shall just have to trust you on that. Where
did amendment 88 come from? We have not had
any discussion about the matter.
Hugh Henry: The amendment was Crown
Office led. As you are aware, the Crown Office has
direct experience of the way in which the law
relating to those matters applies, and we have
been guided by drawing on the Crown Office’s
experience.
The Convener: It is purely about intimation and
service. It is a big amendment, but that is all that it
is about.
Hugh Henry: That is correct.
Amendment 88 agreed to.
The Convener: Amendment 87, in the name of
the minister, is grouped with amendments 89 to 95
and 118.
Hugh Henry: Amendment 87 introduces a new
section into the bill, which inserts proposed new
sections 75B and 137ZA into the 1995 act. The
proposed new sections provide that, in both
solemn and summary proceedings, a court can, of
its own motion, alter a diet that has been fixed for
a day on which the court is not sitting. Currently
the court has the power to alter a diet only on the
application of the Crown, the defence or both
parties jointly. It cannot exercise that power of its
own accord.
There are instances when it would be useful for
the court to be able to alter a diet without relying
on an application by the parties. For example, a
court may inadvertently fix a diet for a date when it
is not sitting. Fixing a diet for such a date is not
incompetent in itself—there is nothing to prevent a
court from sitting on a Saturday, Sunday or court
holiday—but in practice the court will seldom do
so.
Currently, on discovering that a diet has been
fixed for a non-sitting day, the clerk of court has to
contact the Crown and the defence and seek the
agreement of both parties to have the diet altered.
In practice, agreement is normally forthcoming, but
the process can be time consuming. Sometimes
such errors are discovered shortly before the date
on which the diet is fixed and time may be of the
essence in securing an alteration. If agreement
cannot be reached and the diet does not call on
that day, the case falls. If such errors can be
spotted in advance, we believe that it should be
possible for the court to correct them so that the
case can continue without the need to start again,
and without the risk of losing the proceedings
through time bar.
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Amendment 87 will ensure that, in those
circumstances, the court can reschedule the diet
itself. Where that happens, either party to the case
will be entitled to an adjournment of the new diet
fixed, if the court is of the view that it would not
have been practicable for them to proceed with the
case on that date. That small addition to the
package of measures in the bill should improve
the efficiency of the administration of court
business and reduce the impact of administrative
errors.
Proposed new section 300A of the 1995 act, to
be inserted by section 32 of the bill as introduced,
gives the court a power to excuse procedural
irregularities
in
certain
circumstances.
Amendments 89 to 91 make minor changes to the
operation of the section, in order to ensure that it
operates effectively.
Amendment 91 introduces a provision requiring
the court to give the party that is not making the
application for excusal of the irregularity the
opportunity to be heard on the merits of the
matter. The bill as introduced did not require the
court to hear the other party. In view of the fact
that the excusal of an irregularity may have an
impact on either party to the case, it is prudent to
ensure that both parties have the right to be heard
before the court decides whether or not to
exercise the power that is available to it.
Amendment 89 is consequential on amendment
91.
Amendment 90 allows the High Court, when
dealing with an appeal, to use the power to excuse
a procedural irregularity that took place in the
earlier proceedings before another court that are
the subject of the appeal. The bill as introduced
permits a court to excuse only irregularities that
took place in proceedings before that court. If that
were to remain the position, the High Court would
have to remit cases back to the originating court, if
it considered that the power should be exercised,
leading to greater delay in resolving those cases
and further churn of cases for no substantial
benefit.
The purpose of amendments 92 to 95 is to put it
beyond doubt that the power of the court to
excuse procedural irregularities includes the
power to alter the date of a future court diet, where
that diet has been set in error for a non-sitting day,
such as a Saturday, Sunday or court holiday. On
occasion courts inadvertently fix diets for nonsitting days. If the diet does not call on that day the
case falls, unless action has been taken to alter
the diet. Amendment 92 adds the fixing of a court
diet for a non-sitting day to the list of examples of
irregularities that can be excused under the new
power. Amendment 93 adds the power to alter a
diet to the list of examples of actions that a court
may take to correct a procedural irregularity.
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Amendment 94 defines “non-sitting day” for the
purposes of proposed new section 300A of the
1995 act. Amendment 95 is consequential on
amendments 92 to 94 and clarifies that the power
to alter the date of a diet under the provisions is
without prejudice to any other provision of the
1995 act entitling a court to alter a diet.
I turn to amendment 118, lodged by Margaret
Mitchell, which seeks to remove section 32 from
the bill. As I have set out, section 32, by inserting
proposed new section 300A into the 1995 act,
gives the court the power to excuse procedural
irregularities in certain circumstances, provided
that the court is satisfied that it is in the interests of
justice to do so. In the course of a case, the court,
the prosecutor the accused or the accused’s
solicitor may inadvertently make a small technical
or procedural mistake that can have considerable
consequences, perhaps even leading to the case
falling. For example, a deferred sentence may be
adjourned for a day too long or a problem may be
discovered with the granting of warrants at
intermediate diets. Members may recall that the
Parliament had to pass emergency retrospective
legislation to deal with the second situation. If it
had not, a large number of people would have
escaped justice. In such situations, it is surely right
that the court should be able to consider whether it
is in the interests of justice that the procedural
irregularity be excused. If it is not, relatively minor
procedural technicalities of the justice system
could be seen to frustrate its ultimate purpose—to
convict the guilty and to acquit the innocent.
I have heard it suggested that the existence of
the power might lead to sloppiness and delay,
because the parties to a case would know that
they could make a mistake and just get it fixed
under the power. I do not believe that to be the
case. It is important to stress that no party to a
case will have the right to have errors corrected. It
will be for the court to decide whether to excuse
an irregularity, and it will be able to do so only
after having considered the facts of the case and
decided that the interests of justice would be
served by that. I have faith that the Scottish legal
profession will not take the risk of relying on a
discretionary power such as this to drop the
standard of its work.
Section 32 provides a simple mechanism for
ensuring that genuine problems caused by
genuine procedural mistakes can be addressed,
without there being a manifest injustice or the
need for emergency legislation to deal with an
unforeseen procedural difficulty. I believe that it is
an important part of the process of convincing the
law-abiding public that the justice system is on
their side and is not a system that allows its
purpose to be frustrated by inadvertent procedural
errors. The provision will ensure that procedural
technicalities are not allowed to result in acquittals
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that are seemingly disproportionate in light of all
the circumstances of a criminal case. I hope that
Margaret Mitchell will consider not moving
amendment 118.
I move amendment 87.
Margaret Mitchell: Amendment 118 is a
probing amendment, because I understand and
am very supportive of the rationale for the
provisions in section 32. There have been
occasions when a trial has been abandoned
because of a very minor irregularity, which is
clearly in no one’s best interests.
The purpose of amendment 118 was to probe a
little further the extent to which procedural
irregularities will be excused, given that criminal
procedure plays a hugely important part in the
criminal justice system in ensuring that courts are
fair, certain and efficient. However, I am satisfied
with the amendments that the minister has lodged,
as they set down exactly where he envisages the
provisions kicking in. On that basis, I will be happy
not to move amendment 118.
Stewart Stevenson: I am delighted that
Margaret Mitchell will not move amendment 118,
which would leave out section 32. However, will
the minister assure committee members that if a
member asks a year after the provision is
implemented how many times the powers that
have been granted under the section have been
exercised, the answer will not be, “This information
is not held centrally”? Can he assure us that he
sees the monitoring and recording of the operation
of the power of the court to excuse procedural
irregularities as being part of the Justice
Department’s brief? I strongly support the
provision and do not seek to disrupt its operation; I
merely want to ensure that its use is monitored.
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Parliament passed in 2002—the Criminal
Procedure (Amendment) (Scotland) Act 2002—I
think that the minister is saying that the proposed
power would have allowed the courts rather than
the Parliament to correct the problem that arose. I
do not have any difficulty with excusing minor
technical or procedural mistakes, but we need to
know that boundaries exist. The courts are a
check on the Parliament, but the Parliament is
also a check on the courts, and it must ensure that
they do not abuse the powers that it gives them. I
would like the minister to say that he will not leave
decisions to be taken totally at the discretion of the
courts. One can understand why people are
already getting exercised about the matter.
Nothing in the bill defines what would be regarded
as a minor irregularity. I would like the Executive
to confirm that it will not simply let matters go and
say, “Just let the courts get on with it,” because
controversial issues may arise. There should be
safeguards.
Hugh Henry: In answer to Stewart Stevenson’s
question, the powers will be exercised in public. In
answer to the convener’s question, there will be
boundaries and exclusions. Section 32 will insert
proposed new section 300A into the 1995 act.
Proposed new section 300A(2) states that a court
may excuse a procedural irregularity if
“it appears to the court that the irregularity arose because
of … mistake or oversight; or … other excusable reason;
and … the court is satisfied in the circumstances of the
case that it would be in the interests of justice to excuse the
irregularity.”

Proposed new section 300A(4) states:
“Subsection (1) above does not authorise a court to
excuse an irregularity arising by reason of the detention in
custody of an accused person for a period exceeding that
fixed by this Act.”

Hugh Henry: We will seek to monitor what has
happened as closely as we can, but I hesitate to
give the committee a commitment that would have
significant procedural implications for how the
court system works and how statistics are
collected. We will do everything in our power to
monitor, but I cannot be as specific as Stewart
Stevenson has requested me to be.

Proposed new section 300A(5) states:

Stewart Stevenson: Can the minister assure us
that the powers in the section will always be
exercised in public?

Therefore, there will be boundaries and
exclusions. I hope that they satisfy the convener’s
concerns.

The Convener: I sympathise with what Stewart
Stevenson has proposed. I have no difficulty with
the idea of ensuring that the courts have the
power to fix minor technical or procedural
problems, but there will be boundaries and there
could be arguments in the future about whether it
is the Parliament’s job or a court’s job to fix a
problem that is probably not so minor. We must be
absolutely sure about the boundaries. With
respect to the emergency legislation that the
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“Subsection (1) above does not apply in relation to any
requirement as to proof including, in particular, any matter
relating to—
(a) admissibility of evidence;
(b) sufficiency of evidence; or
(c) any other evidential factor.”

12:45
The Convener: They do a bit, but will you clarify
whether the problem that led to the emergency
legislation that was passed in 2002 could have
been dealt with under the new provisions or
whether the Parliament would still have had to
deal with it?
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Hugh Henry: It is possible that a court could
have dealt with it under the new powers.
The Convener: Will there be anything to
prevent the Parliament from dealing with a
procedural irregularity if it takes the view that the
irregularity is on the borderline of being a wee bit
more than a minor procedural matter?
Hugh Henry: No.
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The Convener: That brings us to our target for
today. The target for the next meeting will be
announced in tomorrow’s Business Bulletin. I
remind members that the new deadline for lodging
amendments is noon on Friday 10 November.
I thank the minister, whom we will see next
week, for attending the meeting.
Meeting closed at 12:47.

Amendment 87 agreed to.
Section 32—Power of court to excuse
procedural irregularities
Amendments 89 to 95 moved—[Hugh Henry]—
and agreed to.
Amendment 118 not moved.
Section 32, as amended, agreed to.
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Criminal Proceedings etc. (Reform) (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1-5
Section 6
Schedule
Long Title

Sections 7-66
Section 67
Sections 68-71

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 34
Nora Radcliffe
165

In section 34, page 36, line 6, at end insert—
<( )

In section 21 (penalties, forfeitures etc.) of the Wildlife and Countryside Act 1981
(c.69), in subsection (1)—
( ) for the word “six” there is substituted “twelve”,
( ) for the words “level 5 on the standard scale” there is substituted “the prescribed
sum within the meaning of section 225(8) of the Criminal Procedure (Scotland)
Act 1995 (c.46)”.>
Section 35

Hugh Henry
119

In section 35, page 36, line 34, at end insert—
<(3A) The specification of a maximum period of imprisonment in a relevant power is, in
relation to any offence to which it applies, to be read as a period of 12 months.>
Hugh Henry

120

In section 35, page 36, line 35, at beginning insert <Without prejudice to subsection (3A),>
Hugh Henry

121

In section 35, page 36, line 36, leave out from <to> to end of line 37 and insert <specified in the
power.>
Hugh Henry

122

In section 35, page 37, line 11, leave out <by> and insert <for>

SP Bill 55-ML3
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Hugh Henry
123

In section 35, page 37, line 13, leave out <term of imprisonment> and insert <maximum term of
imprisonment of less than 12 months>
After section 36
Hugh Henry

124

After section 36, insert—
<Fine level
(1)

The maximum fine to which a person is liable on summary conviction of a relevant
offence is, by virtue of this subsection, the statutory maximum.

(2)

Accordingly, the specification (by reference to level 5 on the standard scale) of a
maximum fine in every relevant penalty provision is, in relation to any relevant offence
to which it applies, to be read subject to subsection (1).

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum fine in a relevant penalty provision so as to specify, in
relation to the relevant offence to which it applies, that the maximum fine to which a
person is liable on summary conviction is the statutory maximum.

(4)

The specification (by reference to level 5 on the standard scale) of a maximum fine in a
relevant power is, in relation to any offence to which it applies, to be read as the
statutory maximum.

(5)

Without prejudice to subsection (4), the Scottish Ministers may by order amend the
specification of a maximum fine in a relevant power so as to increase to the statutory
maximum the maximum fine specified in the power.

(6)

In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—
(a) triable either on indictment or summary complaint, and
(b) punishable on summary conviction with a maximum fine specified as level 5 on
the standard scale.

(7)

In this section—
a “relevant enactment” is an Act passed before this Act,
a “relevant instrument” is any subordinate legislation made before the passing of
this Act,
a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,
a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) for subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a maximum fine specified as level 5 on the standard
scale.>

2
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Section 39
Hugh Henry
125

In section 39, page 38, leave out lines 22 to 24
Hugh Henry

126

In section 39, page 38, line 24, at end insert—
<( ) for sub-paragraph (ii) of paragraph (b) there is substituted—
“(ii)

if the penalty is to be payable by instalments, the amount of the
instalments and the intervals at which they should be paid;”,

( ) sub-paragraph (iii) of that paragraph and the word “and” immediately
preceding it are repealed,>
Hugh Henry
127

In section 39, page 38, line 25, leave out from first <the> to end of line and insert <for the words
“of the fixed penalty or of the first instalment thereof” there is substituted “in respect of the fixed
penalty”>
Pauline McNeill

166

In section 39, page 38, leave out lines 26 to 39
Pauline McNeill

167

In section 39, page 39, line 4, leave out from <, or> to <above,> in line 5
Pauline McNeill

168

In section 39, page 39, line 7, leave out <, or deemed to have been accepted,>
Pauline McNeill

169

In section 39, page 39, leave out lines 14 to 16
Pauline McNeill

170

In section 39, page 39, leave out lines 19 to 37
Pauline McNeill

171

In section 39, page 39, leave out line 38
Pauline McNeill

172

In section 39, page 39, line 38, leave out <, for the word “1” there is substituted “2”,> and
insert—
<( ) for the words “Secretary of State” there is substituted “Scottish Ministers”,
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for the words “level 1 on the standard scale” there is substituted “£300 or
such larger amount as the Scottish Ministers may, by order, prescribe”,>

Hugh Henry
128

In section 39, page 39, line 39, leave out from beginning to end of line 3 on page 40
Pauline McNeill

173

In section 39, page 40, leave out lines 4 to 16
Hugh Henry

129

In section 39, page 40, leave out lines 33 to 35 and insert—
<(ii) if the compensation is to be payable by instalments, the amount of
the instalments and the intervals at which they should be paid;>
Pauline McNeill

174

In section 39, page 40, line 41, leave out from beginning to end of line 11 on page 41
Pauline McNeill

175

In section 39, page 41, line 18, leave out <, or deemed acceptance of the offer as described in
paragraph (d)(ii) above,>
Pauline McNeill

176

In section 39, page 41, leave out lines 21 to 24
Pauline McNeill

177

In section 39, page 41, leave out lines 27 to 31
Pauline McNeill

178

In section 39, page 41, line 35, leave out from beginning to end of line 5 on page 42 and insert—
<(4)

Where payment of the appropriate compensation offer has not been made to
the clerk of court, he shall upon the expiry of the period of 28 days referred to
in subsection (2)(c) above or such longer period as may be specified in the
compensation offer, notify the procurator fiscal who issued the compensation
offer that no payment has been made.

(4A) Proceedings shall not be brought against an alleged offender for the offence to
which a compensation offer relates until the procurator fiscal receives
notification from the clerk of court in accordance with subsection (4) above.
(4B) Where an alleged offender makes payment of the appropriate compensation
offer to the clerk of court specified in the compensation offer no proceedings
shall be brought against the alleged offender for the offence.>

4
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Pauline McNeill
179

In section 39, page 42, line 7, leave out <5> and insert <3>
Pauline McNeill

180

In section 39, page 42, leave out lines 12 to 23
Pauline McNeill

*181 In section 39, page 43, line 1, leave out <or deemed acceptance>
Pauline McNeill
182

In section 39, page 43, line 4, leave out from beginning to end of line 19 on page 44
Hugh Henry

130

In section 39, page 43, line 10, at end insert <; and
(ii) would (if he had received it) have refused the offer; or
(b) the alleged offender claims that—
(i)

although he received the offer concerned, it was not practicable by
reason of exceptional circumstances for him to give notice of
refusal of the offer; and

(ii) he would (but for those circumstances) have refused the offer.>
Hugh Henry
131

In section 39, page 43, line 17, at end insert—
<(3A) The clerk of court may, on cause shown by reference to subsection (2) above,
consider a request for recall of such an offer despite its being made outwith the
time limit applying by virtue of subsection (3)(b) above.>
Hugh Henry

132

In section 39, page 43, line 18, leave out <a request so made> and insert <receipt of such a
request>
Hugh Henry

133

In section 39, page 43, line 22, at end insert <(including as it involves a question which arose by
reference to subsections (2) to (3A) above).>
Section 40
Pauline McNeill

183
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In section 40, page 45, leave out lines 9 to 12

5

Hugh Henry
134

In section 40, page 45, line 19, leave out <clerk of court> and insert <procurator fiscal>
Hugh Henry

135

In section 40, page 45, leave out lines 22 to 25
Hugh Henry

136

In section 40, page 45, leave out line 38
Hugh Henry

137

In section 40, page 46, line 31, leave out from <by> to <with> in line 32 and insert <, in
connection with the offer, by the accused to the procurator fiscal specified in>
Section 41
Hugh Henry

138

In section 41, page 46, line 38, leave out from <Any> to end of line and insert <This section
applies in relation to the alternative disposals mentioned in subsection (7) below as it applies in
relation to previous convictions.
(7)

Those alternative disposals are—>

Hugh Henry
139

In section 41, page 47, line 7, leave out from <Any> to end of line 8 and insert <This section,
except subsection (2) above, applies in relation to the alternative disposals mentioned in
subsection (9A) below as it applies in relation to previous convictions.
(9A) Those alternative disposals are—>
Pauline McNeill

184

In section 41, page 47, line 12, leave out <(or deemed to have been accepted)>
Hugh Henry

140

In section 41, page 47, line 27, leave out from <Any> to end of line 28 and insert <This section,
except subsection (8) above, applies in relation to the alternative disposals mentioned in
subsection (9A) below as it applies in relation to previous convictions.
(9A) Those alternative disposals are—>
Pauline McNeill

185

In section 41, page 47, line 32, leave out <(or deemed to have been accepted)>
Pauline McNeill

186

Leave out section 41

6
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Section 42
Hugh Henry
141

In section 42, page 48, line 8, leave out <any provision in an> and insert <section 136 of this Act,
and any provision of any other>
Hugh Henry

142

In section 42, page 48, line 25, leave out <where> and insert <if>
Hugh Henry

143

In section 42, page 48, line 26, leave out from <receipt> to end of line 27 and insert <last date for
notice of acceptance of the offer>

Hugh Henry
144

In section 42, page 48, line 28, leave out <where> and insert <if>
Pauline McNeill

187

Leave out section 42
Section 43
Mr Kenny MacAskill

188

In section 43, page 48, line 36, at end insert—
<( )

In section 221(1) (fines: recovery by civil diligence) of the 1995 Act, after the word
“Act” in the first place where it occurs there is inserted “or where a court has made an
enforcement order under section 226B of this Act”.>

Hugh Henry
145

In section 43, page 49, line 3, after <persons> insert <(including classes of person)>
Hugh Henry

146

In section 43, page 49, line 16, at end insert—
<(3A) Where an enforcement order as respects an offender has been made in a sheriff
court district other than that in which the offender resides, a FEO for the
district in which the offender resides may (whether or not those districts are in
the same sheriffdom) take responsibility for exercising functions in relation to
the order.
(3B) A FEO taking responsibility for exercising functions by virtue of subsection
(3A) above is to notify that fact to—
(a) the offender; and
(b) any FEO for the district in which the enforcement order was made.
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(3C) Notification under subsection (3B)(b) above has the effect of transferring
functions in relation to the enforcement order—
(a) from any FEO for the district in which the order was made; and
(b) to a FEO for the district in which the offender resides.>
Hugh Henry
*147 In section 43, page 49, line 33, leave out from <a> to <(a)> in line 34 and insert—
<(a) a person>
Hugh Henry
148

In section 43, page 49, line 40, at end insert—
<(4A) Where—
(a) a person is liable to pay—
(i)

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences), or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53), which has been
registered under section 71 of that Act; or

(ii) by virtue of section 131(5) of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8), a fixed penalty notice given under
section 129 (fixed penalty notices) of that Act; and
(b) payment (or payment of an instalment) has not been made as required by
the penalty,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.>
Hugh Henry
149

In section 43, page 49, line 40, at end insert—
<(4B) Where there is transferred to a court in Scotland a fine—
(a) imposed by a court in England and Wales; and
(b) in relation to which a collection order (within the meaning of Part 4 of
Schedule 5 to the Courts Act 2003 (c.39)) has been made,
the relevant court may make an enforcement order under this subsection in
relation to payment of the fine.>
Hugh Henry

150

In section 43, page 49, line 41, after <(4)> insert <, (4A) or (4B)>
Hugh Henry

151

In section 43, page 50, line 12, leave out <While an enforcement order has effect> and insert
<Where a court makes (or is to make) an enforcement order>

8
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Hugh Henry
152

In section 43, page 50, line 23, at end insert—
<( )

Paragraphs (a) to (c) of subsection (7) above apply for so long as the
enforcement order continues to have effect.>

Mr Kenny MacAskill
*189 In section 43, page 51, line 10, at end insert—
<by a sheriff officer in possession of a warrant under section 221 of this Act.>
Hugh Henry
153

In section 43, page 51, line 24, leave out <made> and insert <carried out>
Hugh Henry

154

In section 43, page 51, line 26, leave out <made> and insert <carried out>
Mr Kenny MacAskill

190

In section 43, page 51, line 38, after <FEO> insert <or the sheriff officer>
Hugh Henry

155

In section 43, page 51, line 40, at end insert—
<(6A) Where, before a vehicle which is the subject of a seizure order is disposed of—
(a) a third party claims to own the vehicle; and
(b) either—
(i)

a FEO is satisfied that the claim is valid (and that there are no
reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle
was taken); or

(ii) the sheriff, on an application by the third party, makes an order
that the sheriff is so satisfied,
the seizure order ceases to have effect.
(6B) An application for the purposes of subsection (6A)(b)(ii) above does not
preclude any other proceedings for recovery of the vehicle.>
Hugh Henry
156

In section 43, page 52, line 19, leave out <above> and insert <and (6A) above or otherwise>
Hugh Henry

157

In section 43, page 52, line 25, at end insert—
<( ) as to the payment of fees, charges or other costs in relation to—
(i)
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the immobilisation or impounding of vehicles;

9

(ii) the keeping, release or disposal of vehicles immobilised or
impounded.>
Mr Kenny MacAskill
191

In section 43, page 53, leave out lines 3 to 28
Hugh Henry

158

In section 43, page 54, leave out line 19
Hugh Henry

159

In section 43, page 55, line 2, after <(4)> insert <to (4B)>
Mr Kenny MacAskill

192

In section 43, page 55, line 31, at end insert—
<226J

Regulation of fees payable to sheriff officers
The High Court may by Act of Adjournal regulate any fees payable to sheriff
officers under sections 221 and 226 of this Act.”.>
After section 43

Hugh Henry
160

After section 43, insert—
<Recognition of EU financial penalties
(1)

The Scottish Ministers may by order make provision for the purposes of and in
connection with implementing any obligations of the United Kingdom created by or
arising under the Framework Decision (so far as they have effect in or as regards
Scotland).

(2)

The provision may, in particular, confer functions—
(a) on the Scottish Ministers,
(b) on other persons.

(3)

The provision—
(a) must relate to fines and other financial penalties imposed by a court on conviction
of an offence,
(b) may relate to financial penalties which are—
(i)

accrued otherwise than on conviction of an offence, and

(ii) on default, enforced in the same manner as fines imposed by a court.
(4)

The provision may not relate to—
(a) orders for the confiscation of instrumentalities or proceeds of crime,
(b) orders of a civil nature which—
(i)

arise out of a claim for damages and restitution, and

10
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(ii) are enforceable in accordance with Council Regulation (EC) No 44/2001 of
22 December 2000 (as amended) on jurisdiction and the recognition of
judgements in civil and commercial matters.
(5)

Expressions used in subsections (3) and (4) and in the Framework Decision are to be
construed in accordance with that Decision.

(6)

In this section, “the Framework Decision” is Council Framework Decision
2005/214/JHA of 24 February 2005 on the application of the principle of mutual
recognition to financial penalties.>
Section 6

Hugh Henry
96

In section 6, page 7, line 14, after <apprehended> insert <under a summary warrant>
Hugh Henry

40

In section 6, page 8, line 11, leave out <appears> and insert <is required to appear>
Hugh Henry

97

In section 6, page 9, leave out lines 11 to 17
Schedule
Hugh Henry

98

In the schedule, page 72, line 12, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.>
Hugh Henry

99
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In the schedule, page 74, line 20, at end insert—
<(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.>

11

Hugh Henry
100

In the schedule, page 74, line 20, at end insert—
<(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2)

In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.>

Hugh Henry
101

In the schedule, page 74, line 30, at beginning insert—
<( )

In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.>
Hugh Henry
41

In the schedule, page 74, line 34, at end insert—
<( )

In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.>

Hugh Henry
102

In the schedule, page 74, line 38, at end insert—
<( )

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.>

Hugh Henry
42

In the schedule, page 74, line 38, at end insert—
<( )

In section 177(3) (procedure where appellant in custody) of that Act, the words “, after
hearing parties,” are repealed.

( )

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.>

Hugh Henry
103

In the schedule, page 74, line 38, at end insert—

12
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<In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.>
Hugh Henry
104

In the schedule, page 74, line 38, at end insert—
<(1)

In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.
(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (8) above.”.>
Hugh Henry
161

In the schedule, page 74, line 38, at end insert—
<(1)

In section 211 (fines) of the 1995 Act—
(a) subsection (5) is repealed,
(b) in subsection (6)—
(i)

the word “summary” is repealed,

(ii) for the words “clerk of court” there is substituted “clerk of any court, or to
any other person (or class of person) authorised by the Scottish Ministers
for the purpose,”,
(iii) the words “by him” are repealed.
(2)

In section 222 (transfer of fine orders) of that Act—
(a) in subsection (1)—
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(i)

for the words “the court” in the first place where they occur there is
substituted “the clerk of court”,

(ii) for the words “the court” in the second place where they occur there is
substituted “that clerk”,
(b) after subsection (1) there is inserted—
“(1A) Where a court has imposed a fine on a person convicted of an offence, and it
appears to the clerk of court that there is a fine imposed by another court (of
whatever kind) in the same sheriffdom, that clerk may order that payment of
the fine is to be enforceable by that other court.”,
(c) in subsection (2), for the words “the sheriff court” there is substituted “the sheriff
clerk”,
(d) in subsection (4)—
(i)

after the word “Where” there is inserted “, in relation to a transfer of fine
order made under subsection (1)(a) above”,

(ii) in paragraph (a), for the words “court specified in a transfer of fine order”
there is substituted “clerk of the court specified in the order”.
(3)

In section 223 (transfer of fines: procedure for clerk of court) of that Act—
(a) in subsection (1)—
(i)

after the word “Where” there is inserted “the clerk of”,

(ii) for the words “the clerk of the court” in the first place where they occur
there is substituted “that clerk”,
(b) in subsection (2), for the words “of the court which” there is substituted “of court
who”,
(c) in subsection (4), for the words “the fine” in the first place where they occur there
is substituted “a fine imposed by a court outwith Scotland”.>
Hugh Henry
43

In the schedule, page 75, line 4, at end insert—
<In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.>
Hugh Henry

105

In the schedule, page 75, line 9, at end insert—
<In section 283 (evidence as to time and place of video surveillance recordings) of the
1995 Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.>

14
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Hugh Henry
162

In the schedule, page 77, line 3, after <131(5)> insert <and (6)>
Hugh Henry

163

In the schedule, page 77, line 5, leave out from <each> to end of line 6
Section 68
Hugh Henry

164
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In section 68, page 69, line 24, after <(2)> insert <, (Recognition of EU financial penalties)>

15

Criminal Proceedings etc. (Reform) (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments

Penalties under the Wildlife and Countryside Act 1981
165
Sheriff summary: maximum penalties for statutory offences
119, 120, 121, 122, 123, 124
Fixed penalty and compensation offers: instalments and discounts
125, 126, 127, 128, 129
Fixed penalty and compensation offers: deemed acceptance/recall
166, 167, 168, 169, 170, 173, 174, 175, 177, 178, 180, 181, 182, 130, 131, 132, 133,
184, 185
Notes on amendments in this group
Amendment 182 pre-empts amendments 130, 131, 132 and 133 in this
group.
Fixed penalty and compensation offers: amounts of offers
171, 172, 179
Notes on amendments in this group
Amendment 171 pre-empts amendment 172 in this group.
Disclosure of previous offers
176, 183, 138, 139, 140, 186
Work Orders: involvement of clerk of court
134, 135, 136, 137, 143
Time limits where offer made
141, 142, 144, 187
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Role of sheriff officers in relation to enforcement orders and civil diligence
188, 189, 190, 191, 192
Fines enforcement officers: enforcement orders
145, 146, 147, 148, 149, 150, 151, 152, 158, 159
Seizure orders
153, 154, 155, 156, 157
Recognition of EU financial penalties
160, 164
Liberation on undertaking
96, 40, 97
Proceedings in absence of accused: legal aid
98
Miscellaneous amendments to enactments
102, 161, 105, 162, 163

Amendments already debated
Failure of accused to appear and warrants
With 70 – 99, 103
Intermediate diets/pre-trial service of documents etc.
With 53 – 100
Right to appeal court decisions
With 67 – 101, 104
Entitlement to bail
With 1 – 41, 42, 43
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
43rd Meeting, 2006 (Session 2)
Wednesday 15 November 2006
Present:
Marlyn Glen
Pauline McNeill (Convener)
Mrs Mary Mulligan
Stewart Stevenson

Bruce McFee
Margaret Mitchell
Mike Pringle

Also in attendance was Nora Radcliffe.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 119, 120, 121,
122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, and 133.
The following amendment was disagreed to by division—
166 (For 0, Against 6, Abstentions 1)
Amendments 165, 171 and 176 were moved, and with the agreement of the
Committee, withdrawn.
Amendments 167, 168, 169, 170, 172, 173, 174, 175, 177, 178, 179, 180,
181, 182 and 183 were not moved.
Sections 33, 34, 36, 37 and 38 were agreed to without amendment.
Sections 35 and 39 were agreed to as amended.
The Committee ended consideration of the Bill for the day, amendment 183
having been disposed of.
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Scottish Parliament
Justice 1 Committee
Wednesday 15 November 2006
[THE CONVENER opened the meeting at 09:52]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 2
The Convener (Pauline McNeill): Good
morning. We all seem to be in a good mood this
morning, but that might change. Welcome to the
rd
43 meeting in 2006 of the Justice 1 Committee. I
ask everyone to switch off their mobile phones.
Item 1 is stage 2 consideration of the Criminal
Proceedings etc (Reform) (Scotland) Bill. I
welcome once again Hugh Henry, the Deputy
Minister for Justice, and his team—Max McGill,
Paul Johnston, Noel Rehfisch and Tom Fyffe.
Thank you for joining us this morning.
We will pick up where we left off.
Section 33 agreed to.
Section 34—Sheriff summary: particular
statutory offences
The Convener: I welcome Nora Radcliffe.
Amendment 165, in her name, is in a group on its
own.
Nora Radcliffe (Gordon) (LD): I apologise to
the committee and the minister, but I will leave
immediately after the debate on this group
because I am dealing with other legislation in
another committee.
A key measure in the bill is an increase in
sheriffs’ sentencing powers in non-jury trials.
Sheriffs will be able to impose sentences of up to
12 months’ imprisonment and fines of £10,000 so
that the courts can deal effectively with a wider
range of cases. The policy is implemented by
sections 33 to 35; section 33 makes the change
for common-law offences, while sections 34 and
35 apply the policy to statutory offences. However,
not all statutory offences are covered. Section 35
applies only to statutory offences that are
“triable either on indictment or summary complaint”,

and section 34 adds a number of other statutory
offences. I believe that the policy change should
apply to wildlife offences under part I of the
Wildlife and Countryside Act 1981, and my
amendment 165 would make such a change.
When an offender is convicted of wildlife crime,
their sentence, in general, will be a fine of up to
£5,000, a custodial sentence of up to six months,
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or both. However, such offences are triable only
by summary complaint. They are not covered by
section 35 of the bill and they are not listed in
section 34. For a small number of offences that
are triable both by summary complaint and on
indictment, the provisions in section 35 will apply.
Amendment 165 would increase the maximum
penalties for wildlife crime in line with those for
similar offences. Although actual sentences would,
of course, remain a matter for the courts to decide
in individual cases, an increase in the maximum
penalties is consistent with the Executive’s policy
intentions for the bill. It would also signal to the
police, the Procurator Fiscal Service and the
courts that the Parliament takes wildlife crime
seriously, that the area deserves sufficient
resources to allow the proper investigation and
prosecution of cases, and, where convictions
follow, that sentences should be sufficient to act
as a genuine deterrent.
I move amendment 165.
Stewart Stevenson (Banff and Buchan)
(SNP): I support the intention behind the
amendment. Like Nora Radcliffe, I believe that it is
important that we send the right signals and that
the courts have the right powers. However, I ask
her to explain why we should disconnect
sentences from the standard scale, as proposed in
the second paragraph of her amendment. What
would be the effect of changing from the standard
scale to “a prescribed sum”? The standard scale
has a useful general flexibility, although I
recognise that there are other cases in which we
choose not to use it. I broadly support the
proposal, but we need to understand the effect of
the change.
Mike Pringle (Edinburgh South) (LD): I
support the amendment, which would send a
message to people who get involved in things
such as badger baiting. In a recent case, large
numbers of eggs were discovered south of the
border. The amendment would not have covered
that case, but wildlife crime is on the increase and
we have not addressed it effectively enough.
Mrs Mary Mulligan (Linlithgow) (Lab): Like my
colleagues, I support the intention behind the
amendment. A lot of damage is done through
wildlife crime and some of it can never be rectified,
so we need to send a message about how
seriously we take it. However, I am a little
concerned that we have not been able to have this
discussion before now. I will listen carefully to the
minister’s comments—and the closing comments
from Nora Radcliffe—on how we should proceed.
The Deputy Minister for Justice (Hugh
Henry): I fully understand the intention behind
Nora Radcliffe’s amendment. We are all appalled
by wildlife crime; the Parliament has made it clear
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that we oppose it and that it must be dealt with.
However, I do not believe that the proposed
change should be made at this time and in this bill.
The Executive takes wildlife crime seriously.
Last month, we co-hosted the launch of the
national wildlife crime unit in North Berwick, and
the Nature Conservation (Scotland) Act 2004
modernised and upgraded the safeguards for
Scotland’s wildlife. Last week saw the first
successful prosecution under the 2004 act for the
new offence of reckless disturbance. That was
widely hailed as a significant landmark—indeed,
the Royal Society for the Protection of Birds
publicly congratulated the Executive and the
Parliament on the result.
We have addressed wildlife crime in various
pieces of legislation during the life of the
Parliament. I was involved in implementing the
important provisions on wildlife crime in the
Criminal Justice (Scotland) Act 2003, which was
one of the first pieces of justice legislation that I
dealt with when I came into the justice portfolio.
The 2003 act introduced a package of measures
including a specific power of arrest, wider
availability of search warrants and reform of the
existing time bar on bringing prosecutions more
than six months after the commission of an
offence. More important, the 2003 act increased
the maximum penalty to a sentence of six months
and/or a fine of £5,000 for most of the offences for
which amendment 165 would increase the penalty
again.
10:00
We must bear it in mind that the powers that are
available have not been fully used. The maximum
fine that has been imposed for such offences in
the past five years was £2,500 for a single
offence, although higher total fines have been
imposed for multiple offences. As far as I am
aware, the custodial penalty has been used only
once, when a total sentence of four months was
imposed on an individual who possessed more
than 30 eggs and who had material with him that
was capable of being used to steal eggs. I am not
sure whether extending the existing powers would
achieve what Nora Radcliffe wants.
Mary Mulligan touched on the significant point
that there has been no consultation on or
significant discussion of the proposal, which would
cause a large increase in the sentencing level. We
have no pressing evidence to suggest that the
judiciary has been frustrated by the lack of
sentencing power in respect of the offences. That
is confirmed by my evidence on the use of the
powers. It is right to look for evidence to support
such a change and that there should be proper
consultation. I am not sure whether this is the bill
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in which to increase specific sentences one by
one.
The bill has a particular impact on the
Emergency Workers (Scotland) Act 2005, because
the general increase in sentencing powers that we
are giving sheriffs could have meant that more
significant powers were available under one bit of
legislation than were available under another. To
ensure that the 2005 act retains significance, it is
important to have some consistency. That is the
only reason why we are acting on that and, as I
said, this is not the bill in which to increase
sentences across the board for individual crimes.
Members will be aware that, as I have said, the
sections that relate to sentencing powers are not
principally concerned with increasing the
maximum penalty that is available for any offence.
The bill is designed to allow the appropriate level
of business that is currently dealt with under
solemn procedure to be heard at the summary
level in future. We should stick with that concept.
The increase in the summary sentencing limit was
a recommendation of the McInnes committee,
whose view was that sheriffs should be able to
deal with a wider range of business when sitting
summarily, in the interests of speed and efficiency.
If we want to increase the absolute maximum
penalty that may be imposed for a particular
offence, Parliament should consider that proposal
in the context of the appropriate bill, rather than
piggybacking a proposal on something different.
That would allow the substantive issues to be
considered and any increase to be made from an
informed position.
I do not disagree with Nora Radcliffe about the
significance of wildlife crime. I reiterate that
Parliament has shown its commitment to tackling
that. If changes need to be made to the 1981 act
in the light of experience and informed debate,
Parliament should return to the issue in
appropriate legislation. I hope that Nora Radcliffe
will accept those assurances and withdraw
amendment 165.
Nora Radcliffe: I take on board much of what
the minister said. A lot of how the courts deal with
crime is based almost on a perception of a crime’s
seriousness. Raising the maximum penalties so
that they would be in line with those of similar
offences seemed a good option.
The minister is right to say that the courts are
not fully using the powers that they have. That
almost suggests that they do not recognise the
seriousness of the offences.
We have a network of specialist environmental
fiscals, which is very good, but the difficulty is that
the specialist fiscal does not always prosecute the
crime. There is a lack of understanding about the
seriousness of a lot of wildlife crime. The offenders
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are often part of organised criminal networks that
are equivalent to those involved in the trafficking of
people and drugs.

imposed on summary conviction in respect of
some statutory offences that are triable either way
is expressed by reference to

It would be useful to match the penalties for
wildlife crime with the seriousness of the offence. I
take on board the minister’s reasons for not using
this legislative vehicle to achieve that, although I
thought that the amendment would be quite a neat
way of doing so. Given the minister’s arguments, I
seek to withdraw amendment 165.

“level 5 on the standard scale”

Amendment 165, by agreement, withdrawn.
Section 34 agreed to.
Section 35—Sheriff summary: other statutory
offences
The Convener: Amendment 119, in the name of
the minister, is grouped with amendments 120 to
124.
Hugh Henry: Amendments 119 to 123 are
technical in nature. They amend section 35 of the
bill, which provides that the maximum period of
imprisonment that the sheriff court may impose for
a statutory offence that is triable under either
summary or solemn procedure is to be 12 months
when the offence is tried under summary
procedure.
That policy is not changed by the amendments.
In its consideration of the bill at stage 1, the
Subordinate Legislation Committee asked the
Executive to consider whether the generic
translation in section 35(4) should be applied to
powers in acts that create penalties as well as to
actual penalties. Having considered that point, the
Executive has lodged the amendments to address
it. I can provide more technical detail on what each
of the amendments actually does if members
would find that helpful.
Amendment 124 inserts a new section between
section 36 and 37 of the bill in order to ensure that
the policy behind sections 33 to 37 as introduced
is fully achieved. Section 37 increases the
prescribed sum from £5,000 to £10,000, which
means that the maximum fine that the sheriff court
may impose for a common-law offence that is tried
under summary procedure will be £10,000.
Section 37 has another effect that is not
immediately obvious. As it stands, the effect of the
provision is that the maximum level of fine that the
sheriff may impose under summary procedure in
respect of a statutory offence that is triable either
way is also raised from £5,000 to £10,000,
provided that the maximum level of fine that may
be imposed on summary conviction is expressed
in the statute by reference to “the prescribed sum”
or “the statutory maximum”.
Following the bill’s introduction, it came to light
that the maximum level of fine that may be
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rather than “the prescribed sum” or “the statutory
maximum”. If it were left as it is, section 37 would
not increase the maximum fine that may be
imposed in respect of those offences. That would
introduce an undesirable inconsistency into the
system: the summary court would be able to
impose a £10,000 fine on summary conviction for
most offences that are triable either way, but it
would be limited to £5,000—the current level 5
limit—in respect of some other offences. Our
policy is clear: the sheriff summary court should be
able to impose a fine of up to £10,000 in the
context of all offences that are triable either way,
so that an appropriate level of business can be
dealt with under summary procedure.
Amendment 124 will ensure that the £10,000
summary maximum applies in respect of all
statutory offences that are triable either way and
all statutory powers to make new offences where
the maximum penalty on summary conviction is
expressed by reference to
“level 5 on the standard scale”.

If the committee wants some more detail on the
new section, I can give that.
I move amendment 119
Stewart Stevenson: I am perfectly content with
the thrust of the minister’s amendments; I just
have a question that came up as I read
amendment 124, which touches on other parts of
the bill.
Under section 68, which relates to orders, any
order to change the sentencing powers in the
justice of the peace courts will be subject to the
affirmative procedure, whereas all other orders will
be subject to the negative procedure. Amendment
124 seeks to introduce another example of
something that will be dealt with by orders under
the negative procedure, I wonder whether the
minister can lighten my darkness on why such a
distinction has been drawn. I refer to section
68(3)(a), which relates to orders applying to JP
courts, and section 68(3)(b), which relates to all
other orders.
Hugh Henry: The orders that are subject to the
negative procedure relate to the tidying-up
process. I should point out that orders made under
section 68 will increase the maximum penalty
available in the JP courts. We have acknowledged
that there is a problem in that respect and, in light
of the suggestions that have been made, want to
ensure that the matter is dealt with.
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Stewart Stevenson: For the sake of clarity, are
you saying that proposed subsection (5) of
amendment 124, which says that ministers
“may by order amend the specification of a maximum fine”,

does not give any power to alter the amount of the
maximum fine? That is what I took from what you
said.
Hugh Henry: It will allow us to do only what is
already suggested on a general basis. For
example, that approach will ensure that textual
amendments of relevant powers can be made in
due course and that those powers will make clear
the level of penalty that might be set for any
offence created under them. It will also avoid any
on-going reliance on a general amendment.
Stewart Stevenson: I am content to support
your amendments just now. I will consider when I
read the Official Report whether I will need to do
anything on this matter at stage 3, but I do not
expect to have to do so.
The Convener: I want to be clear about the
purpose of amendment 124. Minister, you said
that the Executive had always intended the
maximum fine for crimes that were triable both
ways to be £10,000, but that you had not
managed to achieve that in the bill as introduced.
Hugh Henry: We achieved our intention in most
cases, but the existing statute actually refers to
“level 5 on the standard scale”.

Amendment 124 seeks to correct that oversight in
the bill and to bring the proposed provision into
line.
The Convener: Do the amendments relate only
to offences that are triable either way?
Hugh Henry: Yes.
The Convener: Does the order-making power
that Stewart Stevenson has already mentioned
apply exclusively to offences that are triable either
way?
Hugh Henry: That is correct.
The Convener: There are no more questions.
Do you have anything to add on this group of
amendments?
Hugh Henry: No.
Amendment 119 agreed to.
Amendments 120 to
Henry]—and agreed to.

123

moved—[Hugh

Section 35, as amended, agreed to.
Section 36 agreed to.
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After section 36

Amendment 124 moved—[Hugh Henry]—and
agreed to.
Sections 37 and 38 agreed to.
Section 39—Fixed penalty and compensation
orders
The Convener: Amendment 125, in the name of
the minister, is grouped with amendments 126 to
129.
Hugh Henry: Amendments 125 and 128 seek to
remove from the bill provisions that would have
allowed the discounting of fiscal fines in
circumstances prescribed by order. Amendment
125 seeks to remove the requirement for a fiscal
fine offer to state any discount that may be
available, and amendment 128 seeks to remove
proposed new section 302(7A) of the Criminal
Procedure (Scotland) Act 1995, which would have
given ministers the power to make provision for
and in connection with discounts.
The proposal in the bill as introduced arose from
a recommendation in the McInnes report and was
motivated by a desire to encourage the timeous
payment of fiscal fines. We recognise that the
committee expressed concerns about the proposal
in its stage 1 report—the committee took the view
that discounts for quick payment might unfairly
prejudice those who were less able to pay quickly.
Having reflected on those concerns and thought
the issue through, we now accept that the
proposal could run the risk of discriminating
against those who are on lower incomes and that
the potential benefits of prompt payment in some
cases do not outweigh that possible risk. As we
made clear in our response to the stage 1 report,
we want to respond to the committee’s concerns
by removing those provisions from the bill.
10:15
Amendments 126 and 129 will provide
prosecutors with a greater degree of flexibility
when offering fiscal fines and compensation offers.
At present, the 1995 act appears to make it
compulsory for payment by instalments to be
offered to an accused when an alternative to
prosecution is offered. In practice, instalments are
always offered. Amendments 126 and 129 will
make the offer of payment by instalments optional
rather than mandatory and allow prosecutors to
request payment of a fiscal fine or compensation
offer in a single instalment in appropriate
circumstances. Although instalments will continue
to be offered in the majority of cases, it makes
sense to build some degree of flexibility into the
system. In some instances, it might be appropriate
for the compensation offer to require payment
quickly in a single lump sum if, for example, the
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fine is not huge or the person is well able to pay
the amount in a lump sum. Payment in full might
also be required of fiscal fines against companies
for regulatory offences. The provisions in
amendments 126 and 129 will allow the
prosecutor to tailor an offer to the circumstances
of the case.
Amendment 127 is technical in nature. It makes
a small change to the wording of section 302(2)(c)
of the 1995 act. The effect of that section is
unchanged.
I move amendment 125.
Mr Bruce McFee (West of Scotland) (SNP): I
welcome the removal of the provision on fine
discounts. Notwithstanding the reasons that the
minister has given, the proposal sent out all the
wrong messages, as it would have introduced
what might be described as a two-for-one deal or
a happy hour.
The changes to the requirement to offer
instalments in all circumstances will be useful,
especially if the use of compensation offers is to
be expanded to cases in which, for example, the
damage that has been done to property needs to
be paid for pretty immediately. I welcome the
amendments.
The Convener: I echo those sentiments. The
committee raised the issue in its stage 1 report so
we are delighted to see these amendments at
stage 2.
Amendment 125 agreed to.
Amendments 126 and
Henry]—and agreed to.

127

moved—[Hugh

The Convener: Amendment 166, in my name,
is grouped with amendments 167 to 170, 173 to
175, 177, 178, 180 to 182, 130 to 133, 184 and
185. On pre-emptions, I alert members to the fact
that, if amendment 182 is agreed to, I will not be
able to call amendments 130 to 133.
The amendments in this group deal with
compensation offers and, specifically, with the
concept of opting in. The requirement for people to
opt in if they want to go to court is a feature of
various provisions of the bill that we will discuss
later when we consider fiscal fines. The proposal
in the bill would reverse the existing procedure,
whereby people are required to opt out. In other
words, under the bill silence will be deemed to
mean consent, so if the person to whom a
compensation offer is made does not reply, they
will be deemed to have accepted the offer.
As the committee had some concerns about the
implications of the proposed change, I felt that it
was important to debate the issue before we draw
matters to a conclusion and move towards stage
3.


158

3986

My central concern about this provision and
others is that there has been very little discussion
about the range of people who might be affected.
Marlyn Glen said the same last week in relation to
trials in absence of the accused. We have not
discussed in detail the groups of people who might
find some of the provisions difficult to respond to.
Although a breach of human rights might not arise
from saying that a person who does not bother to
respond to a clear message from the procurator
fiscal could find themselves with a court
appearance, we have not really thought about
more vulnerable people, such as those who suffer
from addictions or who have learning disabilities.
Before stage 3, there must be discussion about
how the Executive will satisfy itself that more
vulnerable groups will be able to deal with the
process and the concept of deemed acceptance. I
am sure that members have similar concerns.
I move amendment 166.
Hugh Henry: Amendments 130 to 133 will
adjust and clarify the system for seeking recall of
fiscal fines and fiscal compensation offers where
their acceptance has been deemed to have taken
place. The bill as introduced provided that where
an accused is offered a financial alternative to
prosecution, he or she must take positive action to
refuse the offer or it will be deemed to have been
accepted after the expiry of the time periods that
are set out in the bill. Provision was made for the
accused to seek recall of that deemed
acceptance, but only if he or she claimed not to
have received the offer.
Some stakeholders were concerned about the
provisions. In particular, there was concern that
there was no way of having an offer recalled after
the time limits had passed, even if there were
compelling reasons or exceptional circumstances
that could justify a recall. I also noted the points
that the committee made in its stage 1 report, in
which it called on the Executive to consider the
practical measures that could be implemented to
ensure the fairness of the deemed acceptance
provisions.
Amendment 130 will introduce a new ground for
recall. The accused will be entitled to apply for
recall where it was not practicable, by reason of
exceptional circumstances, for him or her to take
steps to refuse the offer, despite having received
it. The proposal will cover an accused who was
hospitalised for a lengthy period, for example, and
will avoid injustices occurring as a result of the
deemed acceptance process. The amendment
also clarifies that the accused can seek recall of a
fiscal fine or compensation offer only if he or she
would have refused the offer if they had received it
and had been in a position to consider it and to
take action to refuse it. That will help to prevent
spurious actions for recall in which the accused
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seeks to have an offer recalled only for it to be
reissued and for the accused to accept it. That
would be a waste of time and resources and would
be of no benefit to the accused.

case, there will be a 28-day period from the date
on which the offer is issued for the accused to
consider his or her options and decide whether to
accept the prosecutor’s offer.

Amendment 131 addresses concerns that have
been expressed about the time limits during which
an application for recall can be made. In the bill as
introduced, the clerk of court could consider
applications for recall only within certain time
limits; no exception was provided. Amendment
131 will give the clerk power to consider an
application for recall outwith the time limits “on
cause shown”, which will permit an accused who
is incapacitated or unable for good reason to take
action within the time limits to apply to the clerk of
court to have his application for recall considered.

I appreciate that committee members had
differing views on the proposals at stage 1 and
that the committee’s stage 1 report raises several
issues. In particular, the committee asked for
practical safeguards to be put in place so that the
system of deemed acceptance operates fairly. I
assure the committee that we have considered
seriously the points in the stage 1 report. We
agree that the provisions need to be amended,
which is why we lodged amendments 130 and
131, to which I have already spoken. The
amendments will ensure that applications for recall
can be made in appropriate cases, without losing
the clear benefits of the opt-out system for the vast
majority of cases. It will always be possible for
someone who has received an offer to seek to
have it recalled, as long as cause can be shown,
no matter how much time has passed. Non receipt
of the offer will not be the only basis on which
recall may be sought, as would be the case under
the present proposals. Other compelling reasons,
including some of the examples that committee
members gave at stage 1, such as periods in
hospital or an inability to understand the offer, may
lead to a recall, provided that the clerk or the court
is convinced that the reasons justify that.

Amendments 132 and 133 are technical and
consequential.
I hope that amendments 130 to 133 address the
concerns that have been raised about the deemed
acceptance provisions, while retaining that
procedure for the majority of cases, in which it is
inactivity, rather than desire on the part of the
accused to contest the allegation in court, that
leads to the fiscal fine going unanswered. As the
McInnes report made clear, such situations have
costs for the police, the prosecutors and the
courts. In the majority of cases, the situation is
also prejudicial to the accused, who pleads guilty,
receives a fine and gets a criminal record but to no
great benefit.
The convener’s amendments 166 to 170, 173 to
175, 177, 178 and 180 to 185 seek to remove from
the bill the provisions that relate to deemed
acceptance of fiscal fines and compensation
offers. The deemed acceptance provisions were
recommended by the McInnes committee, which
estimated that the new procedure would result in
around 10,000 fewer court prosecutions every
year. That is 10,000 wasted court hearings that, in
the main, are necessitated because the accused
persons cannot be bothered to respond to the
offer of a fiscal fine. Those 10,000 hearings could
be used to speed up the summary justice system.
The McInnes report also observed that, in three
quarters of cases in which a fiscal fine goes
unanswered—7,500 cases every year—the
accused is cited to appear in court and then
pleads guilty at the first opportunity. That is a
waste and we must tackle it.
The bill will reduce the amount of court time that
is spent on cases that could have been dealt with
properly by way of an alternative to prosecution.
However, nothing in the provisions will deny an
accused the opportunity to have his or her case
dealt with in court if they so wish. In fact, the new
provisions will make it more likely that people will
sit up and take notice of the offer of a fiscal fine
and take responsibility for their actions. In every

The committee is concerned specifically about
the ability of people with learning difficulties or
other communication problems to respond to an
offer. The accused’s circumstances, including any
learning difficulties that they may have, will be
highlighted in the police report that is submitted to
the procurator fiscal’s office. Under current Crown
Office and Procurator Fiscal Service guidelines, it
is highly unlikely that persons with a learning
disability would be offered a fiscal fine.
Notwithstanding that, each case is decided on its
circumstances. Alternative disposals are usually
considered, such as an opportunity to participate
in a diversion from prosecution. The Crown Office
and Procurator Fiscal Service has a clear
commitment to consult relevant agencies on the
marking policy in respect of people with learning
disabilities or mental disorders.
10:30
As a result of amendments 130 and 131, if a
person with a learning difficulty inadvertently
received a fiscal fine, they would be able to apply
to the court to seek recall of the offer even after
the expiry of the period that the bill sets down. The
matter would then be for the court to decide. That
means that, if someone in that person’s family or a
support organisation with which they were in
contact realised that something inappropriate had
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happened, they could assist the person in seeking
recall. Indeed, the Lord Advocate wrote to Jeremy
Purvis on that point on 2 November 2006—I
believe that a copy of that letter has been given to
the clerk. The Lord Advocate’s letter states:

Thanks to the committee’s recommendations at
stage 1, and to stakeholders who expressed their
views, we have now proposed a system that, I
think, gives us the best of both worlds and the
benefit of avoiding a huge number of unnecessary
court cases, at great cost to the system, coupled
with the safeguards of an enhanced recall
procedure.
The amendments lodged by the convener seek
to retain the current system for fiscal fines and to
adopt the same procedures for compensation
offers, but I think that that would mean that
prosecutors and courts would continue to have to
deal with people who ignore offers out of apathy
but subsequently plead guilty at the first stage of
court proceedings. That problem will only get
worse if there is to be greater use of fiscal fines in
future. I hope that the convener will be assured by
what I have said on the record today and by the
changes that the Executive has introduced
specifically in response to the committee’s
concerns, and that she will therefore not press her
amendments.

However, the fact that we are making such a
provision highlights something that goes to the
heart of the debate. Under the bill as introduced, if
after a significant period no action has been taken
by the person to whom the offer was made and
who is deemed to have accepted it—in other
words, if no fine has been paid or no commitment
has been made to the programme that was
offered—the ends of justice have not been served,
because nothing has been done to address the
victim’s concerns, and the person who is accused
of having committed an offence has done nothing
about addressing that. There is a gap, as it
appears that we cannot automatically recall the
offer and reinstate the original prosecution.

Stewart Stevenson: The amendments in this
group address some quite deep matters of
principle, and it will probably take us some time to
discuss them. The minister referred to the
McInnes report, and it is important to recall that it
was precisely that: a report to legislators to inform
our debate. We have made it clear that we are not
going
to
accept
the
McInnes
report’s
recommendations on JP courts, and the Executive
is proceeding, with the committee’s support, in
another direction. Therefore, I do not think that we
are in any sense bound to accept anything that
John McInnes says.

If I have misunderstood the bill, I would be
happy for the minister to correct me. The issue
may be raised as part of a person’s record when
they appear again in court or elsewhere in the
criminal justice system, but if, by chance, they are
never in that position, nothing will happen. There
is no process that will enable the ends of justice to
be served. If there has been a misunderstanding,
the minister will doubtless explain the position to
me.

In particular, the argument that it is operationally
efficient for the courts to proceed along the lines
recommended in the McInnes report, so as to
avoid 10,000 hearings, is not appealing. It would
be operationally efficient for summary justice to be
converted into a policy of the policeman on the
beat shooting offenders on the spot, but that is not
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something that anyone in this Parliament is likely
to propose or contemplate. We have to take a
balanced view of operational efficiency, and it may
be that the McInnes proposal is a step too far.
I would like to explore some of the difficulties, as
I see them. I still come to the matter with a
relatively open mind. I broadly welcome
amendment 131, in the name of the minister,
which provides for a bit of a safety net. It would be
useful if the minister could explore further what “on
cause shown” might mean. He has referred to
learning difficulties, and I have some concerns
about expecting the police to be diagnosticians
and always to be capable of putting on the
relevant form that someone has learning
difficulties. I am not 100 per cent confident that
that will happen, but I am not overconcerned if
there is a safety net in which that information can
be caught later. There are also many people living
and working in our country who have no English
language. That is another example of the sort of
case that we are talking about, and I am sure that
the minister is not seeking to exclude such people.
Perhaps a little more explanation is required.

“In their report to the Procurator Fiscal, the police will
normally detail all relevant information about the accused’s
personal circumstances, including any known learning
disabilities or difficulties. The Procurator Fiscal will consider
such factors in deciding what action, if any, is appropriate.
Current COPFS policy is such that it is highly unlikely that
persons with a learning disability will be offered a fiscal fine.
Decisions about the appropriate action are, of course,
based on the particular facts and circumstances of each
case. In many cases, a different alternative to prosecution
will be considered appropriate, for example, the opportunity
to participate in a diversion from prosecution scheme.”
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I am minded to support Pauline McNeill, if she
presses her amendments. I will also listen
carefully to what committee colleagues have to
say. The whole business of deemed acceptance
must be balanced with ensuring that that serves
the ends of justice at the end of the day. If we can
get the balance right—I am not satisfied that the
bill does that—there are circumstances in which I
might be prepared to accept the inclusion of
provision for deemed acceptance in the bill.
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Mrs Mulligan: The minister can take it as read
that all members understand the need to improve
the efficiency of our system—I hope that that can
be done without anyone being shot. There are
concerns about the issue of opt-out or deemed
acceptance, however we choose to refer to it.
There are three issues that have not yet been
explored. First, I am concerned about the issue of
vulnerable people, to which the minister referred.
With his usual perceptiveness, he referred
specifically to those with a learning disability,
although those who are vulnerable could come
from a range of situations and could include
people suffering from drug and alcohol addictions.
I recognise the quote that the minister read out
from the Lord Advocate’s letter to Jeremy Purvis.
As the minister indicated, the Lord Advocate
states that
“the police will normally detail all relevant information about
the accused’s personal circumstances, including any
known learning disabilities or difficulties.”

I am concerned about the use of the word
“known”. How do we expect the police, the clerk of
court or the procurator fiscal involved to have that
level of understanding, given their workloads and
their knowledge of the issue? I seek reassurance
on how we can assist them to acquire that
understanding.
Secondly, I am concerned about people’s ability
to pay fiscal fines. I know that the next group of
amendments deals with the level of such fines, but
I am concerned about whether, when setting a
fine, we recognise other issues that affect the
individual concerned and whether we will make it
difficult for them to respond positively.
Thirdly, I welcome the fact that the minister has
responded to the stage 1 report by lodging
amendments that provide for a more flexible
timescale, which is helpful.
I know that this might be a bureaucratic
question, but what happens if someone who says
that they have a reasonable excuse for not having
responded is told that their excuse is not
reasonable? Where is the arbitration? Who
decides what is a reasonable excuse for not
responding? We need to ensure that we know
what the procedures will be.
Marlyn Glen (North East Scotland) (Lab): I
welcome the greater recognition of people’s
difficulties by the Executive and the Crown Office,
which is a huge step forward. I echo what Mary
Mulligan said about “known” learning difficulties.
Eventually—perhaps a decade down the line—
people with learning difficulties will feel able to be
upfront about them, but, at the moment, right
across the board, it is difficult to persuade people
to count themselves as disabled.

3992

The University of Aberdeen is being applauded
for running courses for teachers to help them
recognise dyslexia—the story is in the newpapers
today. I suggest that everyone who works at the
Crown Office and the police should be made
aware of learning difficulties as part of their equal
opportunities training. It is a huge thing to ask
people to be conscious of such difficulties, but,
given the percentage of people in prison who are
dyslexic, perhaps it should be pushed up the
agenda. I welcome the Executive’s recognition
that learning difficulties are a real problem for
some people.
If the letters were written in plain English, that
would be a huge step forward that would help
most of the population. We are talking about
adding red tape: if someone does not understand
the first letter, an application for recall can be
made, but it is with such a process that some
people have difficulties. I welcome the moves that
have been made so far.
Mr McFee: Most members of the committee had
some difficulty with the opt-out provision when it
was first proposed. However, I am not convinced
by the alternatives. We are being asked to believe
that those who have difficulties because English is
not their first language, those with chaotic
lifestyles and those with learning difficulties will
better understand a letter that says “opt in” than
one that says “opt out.” I do not accept that
proposition. We are being told that some
individuals would rather have an opt-in
mechanism, but I suspect that a letter that said
that would require the same level of
understanding, so the same problem could arise.
I have heard arguments against the opt-out
system, but I fail to see how vulnerable people
would have a better prospect of understanding the
procedures surrounding a trial than they would of
the procedures for paying a fine. I wonder whether
the argument is self-defeating.
I welcome amendment 130, which I think
provides a basic safety net. However, I would not
advocate our going much further than that, simply
because if we extend the grounds for recall too far,
people will play the system again. We are talking
about people who play the system and take things
up to the last minute.
I am concerned about the fact that the proposed
opt-out procedure will not leave the individual with
a criminal record, unlike the opt-in procedure that
we have for speeding fines and so on. Indeed, if
someone is found guilty after a trial—bearing in
mind the fact that the vast majority of cases do not
go to trial—they are left with a criminal record.
No system will be perfect, but I am now
convinced that, if the system is going to work, we
must change the emphasis to one of opt-out,
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rather than opt-in. An opt-in system would not
work because the wasted time would not be
removed from the system.
10:45
Margaret Mitchell (Central Scotland) (Con): If
the bill’s provisions were going to remain as they
were, I would have supported Pauline McNeill’s
amendments. The minister’s amendments 130 to
133 go some considerable way towards
reassuring me. Deemed acceptance can be
balanced against any exceptional circumstances—
that is a catch-all arrangement. The Executive’s
proposals
take
into
account
particular
circumstances, such as when someone has taken
an extended holiday: the offer might have been
delivered to them, but they have not seen it. Other
examples include people who have been
hospitalised or who have learning difficulties,
which would be taken into account by the marking
policy. A diversion from prosecution scheme might
be more beneficial to the accused, and that could
be highlighted.
I welcome the movement that there has been on
the matter of time limits, which were far too
restrictive. In particular, I very much welcome the
fact that there will be no time limit to prevent
someone from bringing forward an “on cause
shown” argument, if appropriate.
I take on board the reference to the 10,000
cases per year that would not have to go to court.
Having sat in the district court, I cannot begin to
tell the minister how many times people plead
guilty, despite the offer of a fixed-penalty fine.
There is an element of people saying, “Stuff it. I’ll
leave it to the court,” and then pleading guilty
because they are really annoyed about getting
caught speeding—or having done whatever it
was—and want to play the system to the end. Not
everyone falls into that category, but many people
do. Given the opt-out provision, with the
safeguards, checks and balances that the
Executive amendments introduce, I will support
the minister’s amendments.
Mike Pringle: Bruce McFee and Margaret
Mitchell have already said much of what I was
going to say. I, too, recall from sitting in the district
court as a JP the number of times that people who
had come before us were given the opportunity to
pay a fiscal fine but just ignored it. That used to
frustrate me considerably. It was a complete waste
of my time. Of course, my time cost nothing, and it
could be argued that that was not an issue, but a
sheriff’s time is extremely expensive. If we are
going to prevent 10,000 cases from going to court
and to save the time that sheriffs currently spend
sitting in court listening to evidence in such cases,
that can only be positive.
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Marlyn Glen referred to dyslexia. I have not seen
today’s newspaper story, but I hope that, as a
result of the proposed changes, the question of
people’s disabilities, perceived or otherwise, will
become more of an issue. Another obvious
example is that of a policeman who has to deal
with someone who cannot speak English. If the
policeman cannot understand what that person is
saying, there is clearly a problem. The University
of Aberdeen is addressing the subject of dyslexia.
I hope that more and more effort will be made by
the police in that regard and that the changes in
the law will lead to a better understanding of that
condition.
The Deputy Minister for Justice has listened to
the committee’s concerns, which were expressed
in the stage 1 report. I am convinced that he has
addressed the issues. If we can prevent 10,000
cases from going to court, as the minister has
said, there will be a huge saving in time, effort and
expense. That will allow the courts to concentrate
on using their time better.
The Convener: All members have had an
opportunity to speak. It would be helpful if Hugh
Henry would respond to one or two further points.
As the issue has been raised by other members, I
would like to know whether we are sending out
correspondence in ordinary language. When
someone receives a fiscal fine offer, is it obvious
that that is what it is? I am sure that many people,
including committee members, have had
experience of offers under the current system. I
am not giving anything away.
Stewart Stevenson: No.
The Convener: I hear that the type is very small
and that it is not always immediately obvious what
is in the envelope. This is a serious point. Just
because someone has a disability does not mean
that they will be unable to pick up the fact they
have been offered a fiscal fine. It is about clarity in
the process. What do we know about how the
offers are presented?
Would it be deemed acceptance if someone has
not spotted that they have been given an offer? It
is important that we hear what the minister has to
say about that. It would become apparent that they
do not know about it when they do not pay the first
instalment. It would be helpful to talk through what
would happen if someone—for whatever reason—
ignored an offer or did not pick up that they had
been made one.
Hugh Henry: I will endeavour to respond; if I
miss anything, please let me know.
I will start from Bruce McFee’s observation
about the system being played. I think that that is
right. Margaret Mitchell alluded to that as well—
perhaps not so much the system being played as
someone who cannot be bothered or who is so
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angry that they want to let the matter go through to
the final point. Bruce McFee highlighted the
danger of moving from our original intention and
going so far that, five or six years down the line,
someone decides to make a point and says, “Wait
a minute. I want a recall.” I recognise that danger,
but I also recognise that it was right to respond to
the committee’s concerns about the original
proposals.
I hope that one of the ways in which we
safeguard ourselves from abuse of the system is
by
having
the
ground
of
exceptional
circumstances. I hope that that ground is not
interpreted so rigorously that it acts unfairly
against people; equally, I hope that it is seen by
both sides to be just that—exceptional
circumstances—and that it cannot be used on a
whim by somebody who says, “I want to challenge
that—I want it recalled.”
Stewart Stevenson and others asked what kind
of circumstances might be deemed “exceptional”.
It could be an issue of language; it could be
someone in hospital; it could be someone who
fully intended to make a payment then fell ill just
before the payment was due to be made; or it
could be someone working away from home. It
could be someone who is subsequently found to
have problems of dyslexia—it is remarkable the
number of people who are not picked up by the
education system and who hide a problem for
many years. I hope that the term would be
interpreted humanely but justly. It could anticipate
a wide variety of genuine issues.
Stewart Stevenson: It would be useful if you
were to say some words on the other side, if you
like. Will you give us some examples of what you
would not expect the court to consider to be
exceptional circumstances? I give as examples
cases involving people of normal intelligence who,
once they had received an offer, could reasonably
have been expected to understand its implications
and for whom one would expect there to be no
circumstances under which the court would
operate within the provisions in question. It would
be useful if you could put on the record some
illustrations—or whatever explanation you care to
give.
Mike Pringle: An MSP would be such a person.
Stewart Stevenson: Indeed.
Hugh Henry: That was the very example that I
was going to give, to which the convener has
already alluded. There may be members who
have received such an offer. Such people are able
to understand procedural processes and must
read and absorb information as part of their dayto-day job. They would be aware of the
significance and the implications of what was on
offer. There are people in many professions who
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are of normal intelligence and who have no hidden
disabilities—which,
as
Marlyn
Glen
has
suggested, are an issue—or other issues.
Such a person might receive an offer and fail to
read it properly, or they might not read it at all and
just ignore it. They might be triggered into action
only when they receive the final demand and think,
“Wait a minute—I want to challenge that.” There
are people who simply leave such matters aside
and do not attend to them. I am such a person—
not in relation to the bill, but in other fields. I am
one of those people who tend to think that there
are other, more important things to do in life and
who leave aside administrative matters such as
paying their bills or making their expenses claims.
There is a range of reasons why people overlook
tasks that they should complete timeously.
However, I do not think that it would be right for
such a person to be able to thwart or disrupt the
system in that way.
If someone falls out with the police or the
procurator fiscal over another issue six years after
receiving a fiscal fine and thinks that they could
get their own back by challenging the fine, such a
challenge should not be considered after that
length of time, unless there is good cause. I am
sure that more examples will emerge as the
process unfolds.
Margaret Mitchell: I interrupt to observe that it
is unhelpful to focus on particular categories of
person. The whole point is that any person could
find themselves in a set of circumstances in which,
if they had received an offer, they would have had
no excuse for not attending to it had they not been
on an extended holiday or hospitalised. As usual,
Stewart Stevenson has got us all running round in
circles. It is better to focus on the circumstances.
The provisions must be fair to all.
Hugh Henry: Margaret Mitchell is correct, but I
was asked to give examples of specific categories
of people and if I had not done so, I would have
been asked why not. She is right to point out that
the provisions are general. I have talked about
circumstances in which there was no obvious
impediment to someone taking action—such as a
hidden disability or some other impediment—and
no good reason for them not to do so.
Stewart Stevenson asked whether it would be
right that if someone took no action, that would be
allowed to pass, but that is not the case. After
deemed acceptance, the fines enforcement officer
would start to take action. It is certainly not the
case that nothing would happen.
Mary Mulligan asked who would decide what a
reasonable excuse for not responding would be. In
the first instance, the clerk of the court would
consider the matter and if they did not agree to a
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recall, the accused could go to court. There is a
double safeguard in the process.

given out, to see where it could be improved. It is
a matter that Parliament might want to look into.

11:00
Stewart Stevenson: I seek clarification. Fines
enforcement officers are okay where there is a
financial penalty, but what about where there is
not? I am opening up the subject beyond the
immediate section that we are discussing.

The issue was raised about the need for the
forms not just to be written in plain language but to
be made available in other languages. Offers
should be issued in the relevant language. If it
transpires that that has not been done
appropriately, there will be good cause for the
matter to be referred back.

Hugh Henry: We are talking about fiscal fines.
Stewart Stevenson: I accept that.
Hugh Henry: I am struggling to think of a fiscal
fine that would not involve a financial penalty.
Stewart Stevenson: I am opening up the
argument, for which I could be ruled out of order
by the convener. I will, perhaps, return to the
matter.
Hugh Henry: Someone’s inability to pay could
also be referred back to the court. If someone has
not paid, the matter has been referred to the fines
enforcement officer and it has become obvious
that the person is unable to pay, the matter will be
referred back to the court. There is a process for
safeguarding the person. If the fines enforcement
officer is genuinely unable to recover the money,
they will report that back to the court and it will
then be a matter for the court to determine an
appropriate penalty for what has happened.
I have dealt with Marlyn Glen’s points about
dyslexia, so I turn to the wider point that she and
other members have raised about the forms. All
Crown Office and Procurator Fiscal Service
publications and communications should be
proofread to ensure that they are in plain
language. Work is also under way to improve the
information in the standard police report.
Nevertheless, the Executive, the Crown Office and
the police all need to reflect on the strong views
that are being offered by the committee. It is
incumbent on us all to try consistently to improve
the quality of the information that we issue. The
convener referred to some of the typescript
potentially being too small. I know that the Lord
Advocate is passionately committed to improving
the way in which communications are made and I
trust that the matter will be looked into and the
situation continually improved.
Given the fact that the quality of the information
that is sent out is not a legislative issue, the
committee might want to return to it at some point
in the future. You might ask to see examples of
the literature that has been and is being produced,
so that you can comment on the quality of it. It is
probably something to which the Parliament has
not paid sufficient attention. At some point, as well
as addressing the legislation, committees may
wish to address the detail of the information that is
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The convener asked what would happen if
someone did not know that they had been made
an offer. That would become apparent when the
fines enforcement officer became involved. At the
point at which the first payment was not made,
they would be able to take action. The person
would have the opportunity to say to the fines
enforcement officer that they had not received the
offer, had not understood it or were not aware of it,
and that information would be fed back into the
process. Nevertheless, if the circumstances were
not exceptional and due cause was not shown, the
person would still be liable to pay the fine.
The Convener: I think that you are right that
there is a trigger point when the fines enforcement
officer gets in touch to say that a person is due to
pay a fine or an instalment of it. Could that trigger
the recall process?
Hugh Henry: Yes.
The Convener: What if a person simply says, “I
did not get anything from the procurator fiscal’s
office. I just do not have any record of it being
mailed to me at my home address.”
Hugh Henry: The fines enforcement officer
could take that information back and it would be
considered. It would not be for the fines
enforcement officer to make a decision, but
someone might be able to demonstrate that
nothing had been received, or that they did not
understand the letter because they did not speak
English. Marlyn Glen mentioned the case of a
person with dyslexia who might say that they did
not know what the letter was. In such a case, the
fines enforcement officer could take that—
The Convener: Yes, but I was more concerned
about what would happen if the conversation went
like this: “I didn’t get anything from the fiscal’s
office,” “Yes you did,” “No I didn’t.” The fiscal might
be able to prove that the letter had been sent, but
how could someone prove that they had not
received it? They cannot prove a negative.
If you are saying that it is possible at that point
to use the recall procedure, I think that that
strengthens the process.
Mike Pringle: May I ask the minister a question
to clear this up? If I am going to receive a fiscal
offer, I presume that it will not just come in a plain
envelope addressed to me. I presume that it will
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arrive by recorded delivery or by some form of
registered post. I do not know, but perhaps that
will help to clear the point up.
Hugh Henry: I am not sure. I am trying to think
of the current process for fixed penalties for
speeding and of what form such letters take.
Mike Pringle: Perhaps, as the convener has
suggested, somebody on the committee who has
received one of those might be able to enlighten
us. Unfortunately I cannot do that.
From my memories of the district courts, I
understand that there would be a record of letters
having been sent.
Hugh Henry: I do not have an answer for the
fines as they are levied at the moment, where the
person has the right to go to court. The Crown
Office will clearly be influenced by the current
system.
I hesitate to give a commitment on how letters
will be sent out. Because of the significant
numbers involved, ensuring that everything was
done by recorded delivery could lead to a
substantial cost. If letters are to be sent by
ordinary post—although I am not quite clear as to
how that would be done—
The Convener: May I interrupt? Having listened
to points that have been raised round the table, I
feel that we need to know what the present system
is. There seems to be a lot of support for the basic
principles of what should happen when a person
of average intelligence ignores a fiscal fine offer.
However, people have been raising concerns over
different kinds of cases.
It could be argued that it is in someone’s interest
to have a fiscal fine offer to keep them out of
court—although I know that that is not the purpose
of such offers; the purpose is to take cases from
the summary court.
We are reversing the process, so there has to
be clarity. It is important that what the fiscal sends
out to people is clearly marked and readable. If
there are going to be arguments—along the lines
of “I didn’t get anything from the fiscal,” “Yes you
did”—it will have to be possible to demonstrate
how the letter was sent. Could you get information
from the Crown Office on what the present system
is?
Hugh Henry: The Crown Office advises me that
it intends to send the letter out by ordinary post.
There is no suggestion that it should be done by
recorded delivery.
Mr McFee: I come to the matter from a different
perspective from the convener. My concern is that
if we are going to expand the system to the extent
that we are talking about and do not use
registered or recorded delivery, we open up a big
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loophole and end up with a weakness in the
system that could be exploited. The issue does not
affect what I think of the amendments, but I would
be concerned if we are setting up a new system
with an inherent weakness that means that there
could be a challenge on the grounds of nonreceipt. Irrespective of what is in the bill, the
practice would have to be addressed.
Hugh Henry: Bruce McFee is right that this is
not a legislative issue; it is about the practice. I
give a commitment that we will reflect on the
matter and discuss it further with the Crown Office.
There may be reasons to change practice in the
way that has been suggested, but it may well be
that the Crown Office believes that what is
currently proposed is sufficiently robust. The best
approach in these circumstances is for the Crown
Office to come back to the committee directly to
explain further how the system would work and to
answer any questions that the committee may
have about perceived or potential weaknesses in
the system.
The Convener: I want to clarify another point,
given that section 39 deals with compensation
offers and fiscal fines. Someone might receive and
be happy to accept an offer of a fiscal fine but
might not be happy to accept the compensation
element. What would we gain in respect of
reducing the number of cases if one part of a
combined offer is accepted and one part is not, or
do you think that there would not be many
challenges?
Hugh Henry: It is not so much that there would
not be many challenges, although I will come back
to that. The point is that in the vast majority of
cases no compensation will be involved. It will be
a question of a fiscal fine being issued for
something that has happened. In the minority of
cases in which compensation is involved in
addition to a fiscal fine, the person will of course
have the right to take the matter to court if they are
unhappy with what has been suggested. I do not
perceive there to be a problem with the number of
such cases.
The Convener: So a person could say yes to
the fiscal fine but no to the compensation offer.
Hugh Henry: No. The two are intrinsically
linked. If the person is not happy with either part of
what has been suggested, they have the right to
go to court.
Stewart Stevenson: So, in effect, it is a single
offer with two parts—or perhaps a number of
parts.
Hugh Henry: It is. If the individual is not content
with what is being suggested, they can choose to
have the matter dealt with in court.
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The Convener: I can think of situations in which
someone might think that the fiscal fine is fair but
the compensation offer is harsh. Surely they
should be able to challenge the compensation
offer separately.
Hugh Henry: In that case the matter would have
to be dealt with by a court. It is better for the court
to deal with the totality, rather than picking and
choosing. If the court is going to deal with the
compensation offer, it is as well for it to deal with
the fine too.
Mr McFee: My understanding is that the
prospect of a compensation offer was introduced
because, in many circumstances, such as the
classic example of a shop window being broken, a
prosecution had to be pursued in order to pursue
compensation. Under the proposed system, there
could be a fiscal fine with a compensation offer
attached. Someone could not accept one without
the other, because if they did not accept that
something happened, there would be no ground
for the compensation offer.
Hugh Henry: That is absolutely right. If
someone accepts that there has been a
misdemeanour, they accept the principle that there
has been some damage that may involve
compensation. If that person then wants simply to
argue the level of the compensation, they are as
well arguing the whole case at court. The
procurator fiscal will have made a calculation, and
if the person is not happy with it, they can allow
the case to proceed to court.
11:15
Mike Pringle: My understanding is that the
percentage of fiscal fines to which a compensation
offer is attached is relatively low. I would have
thought that fewer than five fiscal fines in 100 have
a compensation offer attached. I do not know
whether the minister can confirm that.
Hugh Henry: The system is completely new. My
point was that compensation features in only a
small minority of cases that currently go to court.
Most cases go to court to deal with the
misdemeanour rather than compensation. The
new system should take pressure off the courts—a
central part of what we are trying to achieve—and
early restitution for victims is important when there
has been damage to a shop window, car or other
property. If the offer of a fiscal fine can both make
someone face up to their responsibilities and help
the victim quickly, that is a win-win situation. Of
course, if the accused person is not prepared to
face up to either aspect—saying, “Yes, I put in the
window, but why should I have to pay for it?”—it
should be left to the court to decide.
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The Convener: My reason for asking was that
someone might accept a compensation offer but
disagree with the level of it.
Hugh Henry: Someone could allow the case to
go to court if they were not happy with what was
on offer.
Margaret Mitchell: I want to expand that point. I
am very much in favour of compensation offers
and think that the fiscal fine and compensation
offer must be treated as one offer. However, if
someone is willing to accept the fiscal fine in
principle but thinks that the calculation is wrong
and disagrees with the offer, their only remedy is
to go to court. If they did that, their offence would
be deemed a conviction, whereas a fiscal fine
would not be. I am a bit uncomfortable with the
rationale behind that.
Hugh Henry: We should reflect on whether a
further change is needed to deal with situations in
which the procurator fiscal miscalculates or draws
wrong inferences on what is required. However, I
do not want to introduce an appeals system in
which the procurator fiscal’s every decision on a
compensation offer leads immediately to an
appeals tribunal.
That takes us back to the point made by Bruce
McFee earlier. If there were an appeals
mechanism, some people would say, “Okay, I did
it, but they deserved it and I’m damned if I’m going
to pay £300 for the window. They can have a
tenner—I’m going to appeal.” A balance needs to
be struck between ensuring that the procurator
fiscal uses the correct set of parameters in
calculating an offer and saying that someone will
just have to go to court if the calculation is wrong. I
hesitate on whether such a procedure should be
formal. It would not help anyone if, in trying to
improve the system, we introduced another set of
complicated procedures that slowed the process
down, but I will consider the point further.
Mike Pringle: The minister may not have the
information to confirm this—he can reflect on it or
ask the procurator fiscal—but I am not sure that
the procurator fiscal decides how much a shop
window or dent in the back of a car costs. Along
with all the other information that goes with the
case, the procurator fiscal will have been given
something that says that the window costs £500 or
whatever, and he will base the compensation offer
on that. They do not pick an arbitrary figure out of
the air; the amount of the compensation is based
on evidence that they have of cost.
The Convener: And, of course, the accused
person’s income.
Mike Pringle: I am not talking about the
person’s ability to pay; I am talking about the cost
of the thing. When the compensation and the fixed
penalty are set out, the fiscal fine is X, the
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compensation is Y and the amount of the
compensation is based on the cost that is
involved.
Hugh Henry: Mike Pringle is correct. The
procurator fiscal will have information that gives an
indication of what an appropriate restitution would
cost. Whether the person is able to pay that or,
indeed, the fiscal fine, is a separate issue. If there
is an inability to pay, that would be decided by the
court. If the person feels that they cannot afford to
pay the compensation that is involved or the fine,
they could take that to the court.
The Convener: Given what you have said, my
main concern is still about ensuring that it is as
clear as possible that failure to respond is deemed
to be an acceptance. I would like there to be some
discussion before stage 3, so that we can be sure
that we have got this absolutely right, for the
reasons that members have outlined today. I think
that the amendments will help in that regard.
However, compensation offers are a new part of
the process and we cannot yet know how that will
work out. I can foresee situations in which
someone would challenge one element but not the
other. However, if the two elements go hand in
hand, perhaps that will mean that more people will
go to court and raise a challenge at that point.
Given our uncertainties, I think that we need some
clarification around how those offers are made so
that we can decide whether we think that there is
more that could be done to make people aware
that there will be a process of deemed
acceptance. We have to remember that we are
completely changing a process that exists at the
moment. On that basis, I am prepared to support
the amendments in the name of the minister and
not press those in my name.
Does the committee agree to my withdrawing
amendment 166?
Stewart Stevenson: No.
The Convener: The question is, that
amendment 166 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

ABSTENTIONS
Stevenson, Stewart (Banff and Buchan) (SNP)

The Convener: The result of the division is: For
0, Against 6, Abstentions 1.
Amendment 166 disagreed to.
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Amendments 167 to 170 not moved.
The Convener: Amendment 171, in my name,
is grouped with amendments 172 and 179. If
amendment 171 is agreed to, I cannot call
amendment 172. I should say that both
amendments 171 and 172 are in my name, which
is a bit of a quirk.
Amendment 171 is about the level of the fiscal
fine and its being raised from the current level to
£500. In its stage 1 report, the committee
expressed concerns about the potential effect of
raising fiscal fine levels. I found it difficult during
stage 1 to get information from the Crown Office
about the types of offence that would be caught by
the fiscal fine.
If Parliament is being asked to increase
substantially anyone’s powers, whether it be the
procurator fiscal or the police, we should be clear
about the effect. I am simply not prepared to sign
up to anything in the bill if I do not have a broad
understanding of how it will change things.
Although the Crown Office has given us a bit more
information about the types of offence that are
likely to be caught by the increase in fiscal fines, I
am not convinced that they need to be raised to
the level in the bill.
Amendment 171 is a Law Society of Scotland
amendment that would keep the level of fine
where it is. Amendment 172 would peg the level of
fine at £300. We have heard from the Crown
Office that the maximum level of fine is not
commonly used at the moment—if we change
them, I imagine that that position will stay the
same. We are clear that many more offences are
likely to be taken out of the summary justice
system, but we should also be clear about the
impact of that.
I move amendment 171.
Margaret Mitchell: Like the convener, I am not
convinced that the case has been made to move
the level of fiscal fine to £500, so I am minded to
support the retention of the £300 level. I have
discussed informally the rationale of that with the
Crown Office.
Mr McFee: I want to hear the minister’s
response to the amendments. Several committee
members, including myself, have expressed
concerns about the matter. When first we
considered the issue, we wondered whether its
effect would be to increase the penalty for
particular offences. We were assured that it was
not intended that there should be any drift in the
level of fines. The only conclusion that we can
draw is that the fiscal fine intends to cover a whole
other range of offences. I do not think that we
have received any assurances about the type of
offence that might be dealt with. It has all been
very hazy and wrapped up in how the Crown
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Office does not want to disclose its case-marking
policy, for example, but we need to have some
general indication of the direction of travel that the
Executive intends our courts to take before we will
be entirely satisfied. I am in favour of many of the
provisions in the bill, but am yet to be persuaded
about this element.
Hugh Henry: Amendment 171 would retain the
status quo and would not allow prosecutors the full
use of alternatives to prosecution, which would be
a missed opportunity. I hope that the convener will
reflect on that and not press amendment 171.
The convener has made some strong arguments
for amendment 172 and other committee
members have echoed her concerns. We always
felt that only a small minority of cases would be
considered for the upper limit of £500. It has
always been our view that a level of £300 would
allow prosecutors to deal with the vast majority of
cases—that is what was intended. It is right to
reflect on the committee’s concerns on the issue,
so I am prepared to support fully the convener’s
suggestion. We are happy to work with the
committee on the issue, but some technical issues
arise in respect of amendment 172, so if she is
prepared to consider lodging another amendment
at stage 3 that would have the same effect and
would introduce the principle for which she has
argued, we will be content to accept such an
amendment at stage 3. Acceptance of amendment
172 would have implications.
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who suffers the substantial loss. As anyone who
has taken a vehicle in for repair will know, a minor
bump can suddenly land a person with an
extremely substantial bill. In such cases, full
payment for the damage could be well in excess of
a fine that the court had imposed. However, if the
individual is willing and able to make such a
payment direct to the party who has suffered the
loss, that may be a more equitable solution for that
party and a more proportionate punishment for
someone who can afford to pay. Such a
settlement would also keep the case out of court.
Stewart Stevenson: I have a question that
arises from a constituency case. If the window of a
retail outlet is kicked in for the umpteenth time and
that leads to the withdrawal of any reasonable
insurance cover, would the minister consider it
reasonable for the loss of that insurance cover to
be part of the compensation that should be paid?
The minister may defer giving an answer to that,
because I realise that the question is difficult, but it
is a real question for people who suffer loss.
Hugh Henry: I accept what Stewart Stevenson
says but, in such a case, it would be open to the
fiscal, depending on the sums involved, to suggest
compensation for the full cost of replacing the
window, which would have the same effect as
ensuring that insurance covered that. The one
point on which I hesitate—
Stewart Stevenson: But minister—
Hugh Henry: Please let me finish this point.

11:30
Amendment 179 seeks to lower the maximum
compensation offer that a prosecutor will be able
to make, from level 5 on the standard scale, which
is currently £5,000, to level 3, which is currently
£1,000. Compensation offers are being introduced
under the bill as a result of a recommendation of
the McInnes committee. Stewart Stevenson
commented that the McInnes report contains
merely recommendations. The McInnes committee
recommended that there should be no upper limit
on the amount that the fiscal can offer as
compensation. We considered that but, as Stewart
Stevenson said, we are not duty bound to accept
everything in the report, so we have decided that
£5,000 is a more appropriate and proportionate
limit.
The main reason why the maximum
compensation offer is to be higher than the
maximum fiscal fine—the McInnes report
acknowledged this as, I hope, the committee
does—is that some relatively minor criminal acts
cause substantial loss. A person may do
something in a moment of drunken madness, such
as break a patio window or cause damage to a
vehicle, that causes not only significant distress
but significant financial problems to the individual
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Stewart Stevenson highlighted the example of a
window being kicked in for the umpteenth time. My
opinion—which, of course, fiscals are not bound
by—is that such a sustained pattern of behaviour
might be better dealt with in court, not by a fiscal
fine.
Mike Pringle: I agree entirely. For many years, I
ran 19 shops; during one year, they all had their
windows kicked in at least twice. We had reason
to believe that the same person was doing it but,
as we could never catch them in the act, we could
never prove it. Someone was caught in only three
or four of the incidents, but it did not turn out to be
the same person.
The point is that if a compensation offer is made
for the full cost of the window—which might be,
say, £600—one will not have to make an
insurance claim because the cost will have been
covered. However, in the longer term, such
matters affect one’s insurance, and there might
well be an excess to pay.
The Convener: Does Bruce McFee want to say
something?
Mr McFee: My point was similar to Mike
Pringle’s.
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Hugh Henry: I will continue with my remarks.
The £5,000 maximum will give prosecutors the
flexibility to deal with offences for which the offer
of an alternative to prosecution might be suitable.
For example, if a company caused some form of
quantifiable damage for which compensation
would be the likely outcome of a court case, court
might be avoided through a compensation offer.
Payment of such an offer is more likely to take
place earlier than a payment following a court
case: that might be of benefit to the party
concerned.
Mr McFee: On your example of a company
causing damage, is the £5,000 maximum applied
only to the action in question? If many people
were affected directly by the action, would each be
able to seek compensation up to £5,000?
Hugh Henry: That would depend on what the
individual—in this case, the company—was
charged with and the number of offences. If there
were multiple offences against different people,
the compensation offer might be applicable in
each case.
Mr McFee: If, for example, an act of pollution
affected 10 people, could each of those 10 people
claim a maximum of £5,000 compensation?
Hugh Henry: If there were a single offence,
there would be a one-off compensation payment.
Of course, the fiscal has to consider whether it
would be appropriate to deal with the matter in that
way.
That reinforces the point that any loss that was
caused by a more serious crime would remain a
matter for the court. However, the powers will
provide the best outcome in cases in which
compensation might be appropriate and represent
good use of the court’s time.
I also remind members that the use of
compensation offers by procurators fiscal will be
subject to the Lord Advocate’s guidance and that
training will be provided to ensure that the powers
are used appropriately. In cases such as that
which was described by Bruce McFee, the matter
would need to be considered very carefully. I
emphasise that it will be made clear to accused
persons that they can reject any compensation
offer and instead choose to have the matter dealt
with in court.
I hope that, with that assurance, Pauline McNeill
will consider not moving amendment 179.
The Convener: I am pleased by the response in
respect of amendment 172. That response will
certainly provide the best way forward: after all,
one would expect at least an inflationary increase
in the level of fiscal fine. From what we have heard
about cases for which such alternatives to
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prosecution would be appropriate, the proposed
level might well be enough.
I lodged amendment 179 because we needed to
have a debate on compensation offers, part of
which we have just had. I want to be as clear as
possible about how the power will be exercised.
We have not pressed the minister for answers, but
how many people who go through the summary
justice system are likely to have the means to pay
compensation? We have talked largely about
people who have the means, but many do not. I
am not sure whether compensation offers are a
gesture or whether fiscals will attempt, in so far as
they can, to secure reparation for victims. I need to
know roughly what the guidance will say on that.
What will be the aims of procurators fiscal in
determining whether a compensation offer is
applicable and what the level of compensation will
be? I can envisage circumstances in which the
person has the means and in which damage and
the impact on the victim’s insurance can be
quantified, but there are many cases in which
compensation will not be payable. Some victims
will get compensation because the accused has
the means to pay it, but that will not be applicable
to all victims. The system will be patchy. Is it right
to set the level of compensation at £5,000? If the
level were lower, I would have fewer concerns
about the provision. I would be a lot happier about
it if the minister could give me and the rest of the
committee an understanding of how, broadly, the
system will operate.
Mike Pringle: I am wondering about the
circumstances that the convener has described.
Let us consider the case of a fairly normal Friday
or Saturday night in the middle of Glasgow,
Aberdeen or Edinburgh: someone goes into a pub
or restaurant and comes out drunk—there may be
an increase in the number of young women getting
drunk, but in my experience the problem mostly
affects young men—and, while walking up the
street, gets upset, happens to kick the back of a
car, break one of its windows or kick off its wing
mirror, and is arrested. Is it appropriate to say that
an MSP who earns 54 grand a year should pay
compensation but that 18-year-old unemployed
students on grants, with no serious income, should
get away with not paying just because they
happen not to have the means to do so? The
offence would be exactly the same.
The Convener: I understand that fiscals are
already required to consider a person’s means—
they have to consider someone being on a low
income or on benefits. If the value of the damage
is £1,000 and that sum is to be payable regardless
of income, I have misunderstood what we are
trying to achieve in the bill. Would the minister like
to comment on that?
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Hugh Henry: The dilemma that has been
described exists currently in the courts. There are
people who go to court and are fined but do not
have the means to pay substantial compensation.
However, the justice system expects some penalty
to be levied on them.
11:45
It will be no different for fiscals. In the situation
that Mike Pringle described, a fiscal would have to
consider whether the person was able to pay
substantial compensation. We are trying to
address situations in which it is clear that people
have the means to pay. In that situation, they
should make restitution and should do so quickly
so that there is no need for the case to go to court.
Fiscals will be able to levy fines even if they
determine that the person does not have the
means to pay it; however, in such circumstances
the fiscal might determine that it is best not to levy
a fiscal fine and the case might then go to court.
Of course, the court would then have to consider
the circumstances and decide whether it was
appropriate to impose a penalty that the person
could not afford to pay. However, it is right to
begin to shift the emphasis towards providing
restitution to victims, because—
The Convener: I am asking how you expect
procurators fiscal to exercise the power. Do you
expect them to start with a valuation of the
damage—the case might involve damage or it
might involve personal injury—and to seek part of
that sum?
Hugh Henry: That question takes us back to an
earlier discussion. If a window is kicked in or a car
is damaged, the fiscal will have an estimate of how
much it would cost to repair the damage. If the
amount is reasonable in the circumstances and
the person has the ability to pay, I see no reason
why they should not be asked to pay the full cost
of the damage that they caused, up to £5,000.
The Convener: So, if there was £4,000-worth of
damage, the fiscal would seek £4,000 in
compensation, but would also judge the person’s
ability to pay.
Hugh Henry: That is correct.
The Convener: Okay.
Mr McFee: I understand what you are saying,
minister. I hope that you will confirm that the
changes are intended to provide victims with
reparation for financial loss, although the old
saying about blood and stones comes to mind—if
the wherewithal is not there, ye cannae get it oot.
Do you agree that it is time for us to reverse the
assumptions that we make in such cases and to
consider victims’ financial circumstances? Often,
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they are left with large bills for damage even
though their income is considerably smaller than
that of the person who caused the damage.
Hugh Henry: In essence, we are starting to do
that for all victims regardless of whether the
offender has the means to pay. We start from the
presumption that it is fair for victims to get
reparation and restitution for damage. Why should
they suffer? We hope that compensation offers will
be a speedy way to ensure that that happens. The
problem, which exists at present and will continue
even under the new system, is that some people
do not have the means to pay. As Bruce McFee
suggested, you cannot get blood from a stone.
However, there are often people who have the
means because they are in work and have a
reasonable income and perhaps savings: such
people should be asked to pay. If someone who
has perpetrated an offence is saving money for a
nice holiday later in the year but someone else is
suffering because they have a broken window that
needs to be repaired, priority should be given to
the repair of the window rather than to the guilty
party’s holiday.
The Convener: I do not disagree with that. My
concern is whether we can identify those who are
not in a position to pay. We should not give the
impression that the system will ensure that all
victims will get compensation. It is clear that a high
percentage of victims will not get compensation,
notwithstanding Bruce McFee’s point that the
victim’s income is sometimes lower than the
offender’s income, which I acknowledge. We do
not have any firm information on the point, but it is
likely that many accused persons do not have the
ability to pay.
I would be much happier if, before stage 3, we
were clearer about how fiscals will determine
individuals’ means. I am not concerned about
people who can pay; I am concerned about being
able to identify people who are not in a position to
pay and about giving the wrong impression. It is
right that victims should be given reparation for
damage, but we should not give the impression
that all victims will receive such reparation under
the system.
Hugh Henry: I will undertake to have
information on that provided to the committee
ahead of stage 3.
The Convener: For future reference, what is
wrong with the drafting of amendment 172?
Hugh Henry: We want to consider whether the
£300 limit that it suggests is meaningful. Because
the power to increase the limit by order would
appear in the same subsection as the power to
prescribe the scale by order, it is possible that a
single order could prescribe a scale above £300,
which might defeat the amendment’s intention. We
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simply want to ensure that the convener’s intention
is fully achieved. We accept the principle that is
involved and will work with you to ensure that what
you want is delivered at stage 3.
The Convener: You cannot say fairer than that.
In that case, I will not move amendment 172.
Amendment 171, by agreement, withdrawn.
Amendment 172 not moved.
Amendment 128 moved—[Hugh Henry]—and
agreed to.
Amendment 173 not moved.
Amendment 129 moved—[Hugh Henry]—and
agreed to.
Amendments 174 and 175 not moved.
The Convener: Amendment 176, in my name,
is grouped with amendments 183, 138 to 140 and
186.
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another offence within two years of accepting an
alternative, the existence of the alternative can be
disclosed to the court after conviction but before
sentencing. The committee’s stage 1 report
expressed some concern about the fact that an
accepted alternative might be treated as a
previous conviction for the purpose of certain
sections of the 1995 act.
I hope that amendments 138 to 140 put it
beyond doubt that any accepted alternative that is
disclosed to the court following conviction for a
subsequent offence has the status of an
alternative disposal, not a previous conviction. It
will still be competent for alternatives accepted
within a two-year period prior to conviction for a
subsequent offence to be considered by the court
before passing sentence, but amendments 138 to
140 make it absolutely clear that such alternatives
do not carry the status of previous convictions.

The amendments relate to the debate on
whether the deemed acceptance of a fiscal fine
would be disclosed to the court within two years.
At stage 1, there was considerable debate in the
committee about whether a significant change to
the bill should be made.

Amendments 176, 183 and 186 would remove
from the bill the provisions that allow for courts to
be told about accepted fiscal fines, compensation
offers and work orders for a limited period. We are
clear that acceptance of an alternative to
prosecution does not equate to a conviction, and
amendments 138 to 140 put that point beyond any
doubt.

As members know, acceptance of a fiscal fine is
not disclosable under the current system as far as
the courts are concerned, although under the
general disclosure and enhanced disclosure
certificate process a range of information can be
revealed to employers, for example. I am not
wholly convinced that such information should be
put before the court. If we want to go down that
road, I want to be clear about how the court is
expected to use such information. The Executive
has said that such information is not meant to be
treated as a previous conviction would be, but I
wonder how the court could differentiate if it is put
in front of a sheriff. If it is thought that it is relevant
and should be considered, I presume that
sentence will be passed using it. If there is to be a
requirement for disclosures to be put before
courts, I want to be clear about how the courts will
deal with them.

At present, if someone who has accepted an
alternative to prosecution reoffends, the court is
not made aware of the fact that they accepted an
alternative to prosecution in the recent past. If the
use of alternatives is expanded, it might be the
case that some of those who are covered will have
committed more serious offences in the past. The
Executive’s proposal will allow courts to be made
aware of those alternatives only at the sentencing
stage, in the event of the accused pleading guilty
or being found guilty of an offence. That is
important, because only those who reoffend and
are prosecuted and convicted will be affected. It is
not a general provision. Even then, the information
will remain live for a period of only two years. For
those who do not reoffend, there will be absolutely
no difference. For those who do reoffend but do so
after two years or more have elapsed, there will
also be no difference.

I move amendment 176.
Do any other members wish to speak?
Mrs Mulligan: I share some of your concerns,
convener, about the disclosure—
The Convener: Mary, I am sorry, but I have
made a mistake. It is the minister’s turn to speak.
Hugh Henry: Amendments 138 to 140 clarify
the status of accepted alternatives to prosecution
when they are referred to in subsequent court
proceedings. Section 41 provides that, where the
accused pleads guilty to or is found guilty of

I recognise that members have some concerns,
and I am prepared to hold further discussions with
the committee on the point, to clarify the
Executive’s intentions. I hope that we can
persuade the committee, but if that is not the case
committee members will have the right to revisit
the matter at stage 3. I make you this offer,
convener: should you decide to withdraw and not
move your amendments, we would not necessarily
see that as the end of the process. There will be
the opportunity to continue with further discussions
before stage 3.
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Stewart Stevenson: I know that the minister
uses language carefully when he makes such
comments to the committee, and I note the
consistent use of the word “offence”. Would he like
to make it clear to the committee that, when offers
that have been accepted are disclosed to the
court, the disclosure will be in terms that make it
clear that an offence has been committed and that
the person who has accepted the offer has
accepted that that offence has been committed?
The distinction between the acceptance of offers
and the record associated with those offers and
the record derived from convictions in the court is
not a distinction in relation to offences having been
committed, but merely a distinction in relation to
the process by which a person has been dealt
with, so there should be no softening of the court’s
response to an offence dealt with in one way
compared with an offence dealt with in another
way. Can the minister confirm that?
Hugh Henry: Stewart Stevenson raises an
important issue of semantics. I need to make it
clear that, in accepting the offer of a fiscal fine, a
person does not necessarily admit to having
committed an offence, but accepts the fiscal fine
because
of
an
incident that
occurred.
Notwithstanding that important semantic point that
the person has not necessarily admitted to an
offence, Stewart Stevenson is right to draw that
distinction in relation to whether the person has
been convicted. There is no conviction at the fiscal
fine stage—
12:00
Stewart Stevenson: May I respond to that?
Hugh Henry: Let me just finish the point.

Mrs Mulligan: I wish that I had just continued
speaking before, as I might not have been so
confused now.
I preface my comments by saying that I
previously had concerns that, in providing for
further use of fiscal fines, we might not be able to
identify a recognised pattern of behaviour. If a
person who accepts a fiscal fine is convicted of a
further offence, I would want the existence of the
fine to be known, because it is part of a pattern of
behaviour. I do not disagree with the minister’s
proposals, because such disclosure is an
appropriate response when someone exhibits
such behaviour.
However, the convener’s comments reflect my
concern that the informal nature of the fiscal fine—
which will not require an appearance in court—
means that people could downplay the matter and
not view it seriously. How will we ensure that such
persons are aware that the fiscal fine relates to a
serious event in their lives that will be recorded
and, if they are subsequently charged and
convicted, noted by the court prior to any
subsequent sentence being issued? The less
formal nature of the fiscal fine might not have the
same impact as a court appearance.
Hugh Henry: Mary Mulligan makes an important
point. It has never been our intention to allow
people to trivialise their behaviour by thinking that
accepting a fiscal fine will absolve them
completely of any culpability, responsibility or
future impact. People should not just think that, if
they commit a series of offences that are liable just
for fiscal fines, they will be okay.
The fiscal fine is a means of effecting a solution
without going to court. Stewart Stevenson is right
to say that the fiscal fine is an alternative disposal
for an offence that has taken place. Mary Mulligan
is right to say that people should be aware of the
significance of the fiscal fine. The bill already
provides that the conditional offer shall state that

Stewart Stevenson: That moves the issue back
a bit, to my slight discomfort. In legal terms, will
the court be told that the person on whom a fiscal
fine was imposed accepted that an offence was
committed, albeit that no admission of guilt was
made? Will the disclosure to the court nonetheless
state that an offence was committed, or does the
minister entirely resile from his use of the term
“offence” in relation to fiscal fines?

“the fact that the offer has been accepted, or deemed to
have been accepted, may be disclosed to the court in any
proceedings for an offence committed by the alleged
offender within the period of two years beginning on the
day of acceptance of the offer”.

Stewart Stevenson: Will the court be told that
that was in relation to an offence?
Hugh Henry: Yes, in relation to an offence.
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Stewart Stevenson: That is fine. That is all that
I wanted to clarify.

The issue is that, if someone subsequently
commits an offence, for whatever reason, and is
found guilty by the court, the court should be able
to refer to an earlier pattern of behaviour, including
fiscal fines. Whether or not the person admitted to
the offence, the person accepted a fiscal fine
because of an incident that occurred.

Hugh Henry: The court will be told that an
alternative disposal was accepted.
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We need to ensure that people are aware of the
implications and of how an acceptance might be
used. That can be debated if the committee
decides to have a further discussion with the
Crown Office about the content, layout and format
of correspondence.
The words that are in the bill must appear in the
offer. I hesitate to respond because, after
reflecting on comments by the committee, I think
that it might be useful to provide a plain English
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explanation of what the words that must appear in
the offer mean. I am not satisfied that simply
taking the words from the bill and putting them in
an offer will mean that a person understands
them. That may well be the case, but those who
are responsible must reflect on that and, if they
appear before the committee, must give
assurances that if some clarification is needed it
will be given, so that no one is in any doubt about
the implications of what is being done.
Mike Pringle: You have re-emphasised the
point that I was going to make. I am not sure
whether I picked you up right, but I cannot
conceive that somebody who is offered a fiscal
fine and is told all of what you have just said will
say, “I’m not guilty, but I cannae be bothered going
to court, so I’ll just pay the 100 quid.” My
experience from talking to constituents who have
approached me about problems in court is that the
situation is exactly the opposite: people all want to
go to court to prove their innocence. How often will
anybody say, “Oh well, I’ll just accept the £100
fine, though I don’t think I committed the offence. I
won’t try going to court”? I suggest that that would
be an exceptional case.
Mr McFee: The question is at the nub of the
matter. The bill creates almost a hybrid system. If
somebody accepts a fiscal fine, the public will
equate that with a guilty plea. I have no doubt
about that, particularly for the reason that Mike
Russell—Mike Russell, good grief.
Mike Pringle: I have not joined the SNP yet.
Mr McFee: I like the word “yet”, but I do not
know what it has done for your promotion
prospects. You should have a word with Hugh
Henry, who has been doing well at that game.
The committee faces a dilemma, because
although we are presented with a scheme that we
have been told is an alternative to prosecution, it
is, in effect, to be treated like an offence in its
influence on sentencing. I am not sure whether
you can have it both ways. It might have been
easier to introduce a range of fiscal fines for
specific offences in specific circumstances and to
have treated them like a guilty plea, but I
understand that that would have opened a new
Pandora’s box. It is a difficult line to walk, because
mixed messages are being sent out.
Mary Mulligan is right: we do not want patterns
of behaviour that apparently will not be admitted to
to continue. We want the court to intervene in
some situations. The minister said words to the
effect that people should not believe that they can
simply keep on behaving in that way without the
court taking action but, after two years, that is
exactly what they will be able to do.
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explaining itself. The fiscal fine is neither an
alternative to prosecution in some cases nor
always seen as meaning that a person is not
pleading guilty. I welcome further discussion of
how that will be presented, because there is a
danger in it. If I were accused of an act of
vandalism or street disorder, I would regard
receiving a £100 fine through the post as getting
off lightly. That is my only concern about the
system: it has a tendency to play down offences
by saying that the offenders are not pleading guilty
when everyone thinks that they are.
Margaret Mitchell: I would welcome more
discussion of the system at stage 3. I understand
that the heart of the provision is not to prevent
someone’s history of receiving fiscal fines from
being disclosed at the relevant time. In a way, the
bill gives the benefit of the doubt in allowing
someone to accept a fiscal fine, which we hope
will not be abused. Disclosure at sentencing goes
some way to addressing a difficult set of
circumstances. However, I would welcome
clarification of whether disclosure will apply only to
analogous offences or whether the provision is
being introduced to indicate to the courts a pattern
of offending behaviour that has not been treated
as such because it has been dealt with under
alternatives to prosecution.
Hugh Henry: On Margaret Mitchell’s query,
disclosure can be made for any offence rather
than just an analogous one.
On Bruce McFee’s comments, the fiscal fine is
an alternative to prosecution—that is its point.
However, we are also trying to recognise that
although someone has not admitted committing an
offence, something has happened and an
alternative disposal has been used. If there is a
pattern of behaviour in the two years before a
person commits an offence that ends up in court, it
will be appropriate for the court, after conviction
and before sentencing, to consider whether it is
relevant that the person was involved in something
previously.
My offer is to have further discussions, because
points of clarification need to be made. Bruce
McFee talked about a hybrid system but, as the
convener knows, that is not entirely new. Under
our disclosure procedures, similar things happen
and matters are disclosed whether or not the
person has been convicted in court. As a society,
we are used to that.
Our amendments 138 to 140 clarify the situation.
I am prepared to discuss the convener’s
amendments 176, 183 and 186 further, in
whichever way the committee wishes to do that,
whether in writing, at a further meeting or in
another way.

The system is a hybrid. From day one, we have
seen where it wants to go, but it has been poor at
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The Convener: I thank the minister. I welcome
his amendments 138 and 140 and the offer to
discuss the points further, because they need
further discussion. I am not sure that we are
achieving a great deal by completely changing the
system from one in which we do not allow
information
on
accepted
alternatives
to
prosecution to be disclosed to courts to one in
which we do. We need to think carefully before
stage 3 about whether there is any justification for
that.
We are talking about alternatives to prosecution,
and we cannot have it all ways. In the past,
offences dealt with by alternatives to prosecution
have not been disclosed in court, but the bill
fundamentally changes that. The case seems to
be that, because someone has been offered a
fiscal fine, that should be disclosed. Given that we
are raising the level of the fines from £100, more
offences may be caught. However, I am still not
clear about what patterns of behaviour will be
looked for. The bill will mean that all the offences
that are currently covered by alternatives to
prosecution will be disclosable—everything from
speeding offences to more serious offences—
given that we will increase the level to £300.
I particularly welcome what the minister said
about trying to avoid such a fine being treated as a
previous conviction. That is extremely helpful, but I
would like to have further discussions about
whether the provision is now needed at all. On that
basis, I am prepared to ask members to agree to
my withdrawing amendment 176.
Amendment 176, by agreement, withdrawn.
Amendments 177 to 182 not moved.
Amendments 130 to
Henry]—and agreed to.

133

moved—[Hugh

Section 39, as amended, agreed to.
Section 40—Work orders
Amendment 183 not moved.
12:15
The Convener: I propose to stop at this point,
because we have more business to cover before
we close the meeting.
Minister, I thank you and your officials for
appearing before the committee this morning. I
believe that this is the last time that we will be able
to exchange arguments with you across the table.
I am sure that the committee will miss those
exchanges, but I am sure that members will all
want to join me in congratulating you on your new
appointment to Cabinet as Minister for Education
and Young People.
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Stewart Stevenson: You ought to say, “On the
prospect of your new appointment to Cabinet.”
Mr McFee: Given the number of consensual
meetings to which he has consented this morning,
I suspect that the minister is somewhat demob
happy.
Hugh Henry: It was all done with the best of
intentions, convener.
The Convener: I am sure that the commitments
that you have given this morning have been given
in the best possible faith, minister, and I am sure
that Johann Lamont, if her appointment is
approved by Parliament, will enjoy her exchanges
with the committee just as much as you have, and
that she will honour the commitments that you
have given today.
Hugh Henry: If it is the decision of Parliament
that I am not here next week—and I would not
want to pre-empt Parliament’s decision—I would
like to thank the committee for its co-operation
during what has been a hectic period.
Mike Pringle: That is an understatement.
Hugh Henry: There has been a huge amount of
legislation, and members’ tolerance and good
humour has helped ministers in the process of
passing some significant legislation. I wish the
committee all the best between now and next
year. There are still many challenges ahead of
you.
12:19
Meeting suspended.

Criminal Proceedings etc. (Reform) (Scotland) Bill
4th Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 5
Section 6
Schedule
Long Title

Sections 7 to 66
Section 67
Sections 68 to 71

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 40
Hugh Henry
134

In section 40, page 45, line 19, leave out <clerk of court> and insert <procurator fiscal>
Hugh Henry

135

In section 40, page 45, leave out lines 22 to 25
Hugh Henry

136

In section 40, page 45, leave out line 38
Hugh Henry

137

In section 40, page 46, line 31, leave out from <by> to <with> in line 32 and insert <, in
connection with the offer, by the accused to the procurator fiscal specified in>
Section 41
Hugh Henry

138

In section 41, page 46, line 38, leave out from <Any> to end of line and insert <This section
applies in relation to the alternative disposals mentioned in subsection (7) below as it applies in
relation to previous convictions.
(7)

Those alternative disposals are—>

Hugh Henry
139

In section 41, page 47, line 7, leave out from <Any> to end of line 8 and insert <This section,
except subsection (2) above, applies in relation to the alternative disposals mentioned in
subsection (9A) below as it applies in relation to previous convictions.
(9A) Those alternative disposals are—>
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Pauline McNeill
184

In section 41, page 47, line 12, leave out <(or deemed to have been accepted)>
Hugh Henry

140

In section 41, page 47, line 27, leave out from <Any> to end of line 28 and insert <This section,
except subsection (8) above, applies in relation to the alternative disposals mentioned in
subsection (9A) below as it applies in relation to previous convictions.
(9A) Those alternative disposals are—>
Pauline McNeill

185

In section 41, page 47, line 32, leave out <(or deemed to have been accepted)>
Pauline McNeill

186

Leave out section 41
Section 42
Hugh Henry

141

In section 42, page 48, line 8, leave out <any provision in an> and insert <section 136 of this Act,
and any provision of any other>
Hugh Henry

142

In section 42, page 48, line 25, leave out <where> and insert <if>
Hugh Henry

143

In section 42, page 48, line 26, leave out from <receipt> to end of line 27 and insert <last date for
notice of acceptance of the offer>
Hugh Henry

144

In section 42, page 48, line 28, leave out <where> and insert <if>
Pauline McNeill

187

Leave out section 42
Section 43
Mr Kenny MacAskill

188

In section 43, page 48, line 36, at end insert—
<( )
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In section 221(1) (fines: recovery by civil diligence) of the 1995 Act, after the word
“Act” in the first place where it occurs there is inserted “or where a court has made an
enforcement order under section 226B of this Act”.>

2

Hugh Henry
145

In section 43, page 49, line 3, after <persons> insert <(including classes of person)>
Hugh Henry

146

In section 43, page 49, line 16, at end insert—
<(3A) Where an enforcement order as respects an offender has been made in a sheriff
court district other than that in which the offender resides, a FEO for the
district in which the offender resides may (whether or not those districts are in
the same sheriffdom) take responsibility for exercising functions in relation to
the order.
(3B) A FEO taking responsibility for exercising functions by virtue of subsection
(3A) above is to notify that fact to—
(a) the offender; and
(b) any FEO for the district in which the enforcement order was made.
(3C) Notification under subsection (3B)(b) above has the effect of transferring
functions in relation to the enforcement order—
(a) from any FEO for the district in which the order was made; and
(b) to a FEO for the district in which the offender resides.>
Hugh Henry

147

In section 43, page 49, line 33, leave out from <a> to <(a)> in line 34 and insert—
<(a) a person>
Hugh Henry

148

In section 43, page 49, line 40, at end insert—
<(4A) Where—
(a) a person is liable to pay—
(i)

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences), or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53), which has been
registered under section 71 of that Act; or

(ii) by virtue of section 131(5) of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8), a fixed penalty notice given under
section 129 (fixed penalty notices) of that Act; and
(b) payment (or payment of an instalment) has not been made as required by
the penalty,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.>
Hugh Henry
149

In section 43, page 49, line 40, at end insert—

3


177

<(4B) Where there is transferred to a court in Scotland a fine—
(a) imposed by a court in England and Wales; and
(b) in relation to which a collection order (within the meaning of Part 4 of
Schedule 5 to the Courts Act 2003 (c.39)) has been made,
the relevant court may make an enforcement order under this subsection in
relation to payment of the fine.>
Hugh Henry
150

In section 43, page 49, line 41, after <(4)> insert <, (4A) or (4B)>
Hugh Henry

151

In section 43, page 50, line 12, leave out <While an enforcement order has effect> and insert
<Where a court makes (or is to make) an enforcement order>
Hugh Henry

152

In section 43, page 50, line 23, at end insert—
<( )

Paragraphs (a) to (c) of subsection (7) above apply for so long as the
enforcement order continues to have effect.>

Mr Kenny MacAskill
189

In section 43, page 51, line 10, at end insert—
<by a sheriff officer in possession of a warrant under section 221 of this Act.>
Hugh Henry

153

In section 43, page 51, line 24, leave out <made> and insert <carried out>
Hugh Henry

154

In section 43, page 51, line 26, leave out <made> and insert <carried out>
Mr Kenny MacAskill

190

In section 43, page 51, line 38, after <FEO> insert <or the sheriff officer>
Hugh Henry

155

In section 43, page 51, line 40, at end insert—
<(6A) Where, before a vehicle which is the subject of a seizure order is disposed of—
(a) a third party claims to own the vehicle; and
(b) either—
(i)
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a FEO is satisfied that the claim is valid (and that there are no
reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle
was taken); or

4

(ii) the sheriff, on an application by the third party, makes an order
that the sheriff is so satisfied,
the seizure order ceases to have effect.
(6B) An application for the purposes of subsection (6A)(b)(ii) above does not
preclude any other proceedings for recovery of the vehicle.>
Hugh Henry
156

In section 43, page 52, line 19, leave out <above> and insert <and (6A) above or otherwise>
Hugh Henry

157

In section 43, page 52, line 25, at end insert—
<( ) as to the payment of fees, charges or other costs in relation to—
(i)

the immobilisation or impounding of vehicles;

(ii) the keeping, release or disposal of vehicles immobilised or
impounded.>
Mr Kenny MacAskill
191

In section 43, page 53, leave out lines 3 to 28
Hugh Henry

158

In section 43, page 54, leave out line 19
Hugh Henry

159

In section 43, page 55, line 2, after <(4)> insert <to (4B)>
Mr Kenny MacAskill

192

In section 43, page 55, line 31, at end insert—
<226J

Regulation of fees payable to sheriff officers
The High Court may by Act of Adjournal regulate any fees payable to sheriff
officers under sections 221 and 226 of this Act.”.>
After section 43

Hugh Henry
160

After section 43, insert—
<Recognition of EU financial penalties
(1)

The Scottish Ministers may by order make provision for the purposes of and in
connection with implementing any obligations of the United Kingdom created by or
arising under the Framework Decision (so far as they have effect in or as regards
Scotland).

(2)

The provision may, in particular, confer functions—

5
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(a) on the Scottish Ministers,
(b) on other persons.
(3)

The provision—
(a) must relate to fines and other financial penalties imposed by a court on conviction
of an offence,
(b) may relate to financial penalties which are—
(i)

accrued otherwise than on conviction of an offence, and

(ii) on default, enforced in the same manner as fines imposed by a court.
(4)

The provision may not relate to—
(a) orders for the confiscation of instrumentalities or proceeds of crime,
(b) orders of a civil nature which—
(i)

arise out of a claim for damages and restitution, and

(ii) are enforceable in accordance with Council Regulation (EC) No 44/2001 of
22 December 2000 (as amended) on jurisdiction and the recognition of
judgements in civil and commercial matters.
(5)

Expressions used in subsections (3) and (4) and in the Framework Decision are to be
construed in accordance with that Decision.

(6)

In this section, “the Framework Decision” is Council Framework Decision
2005/214/JHA of 24 February 2005 on the application of the principle of mutual
recognition to financial penalties.>
Section 47

Mike Pringle
220

In section 47, page 57, line 18, at end insert—
<( )

Provision under subsection (1)(a) must allow for JP courts to sit on Saturdays.>
Section 48

Hugh Henry
193

In section 48, page 58, line 13, leave out <day-to-day>
Section 49
Hugh Henry

194

In section 49, page 58, line 33, leave out <make> and insert <include>
Hugh Henry

195
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In section 49, page 58, leave out line 37

6

Hugh Henry
196

In section 49, page 59, line 5, at end insert—
<( )

It is also competent for a JP or stipendiary magistrate to exercise signing functions at
any other place in Scotland.>

Hugh Henry
197

In section 49, page 59, line 6, leave out <(4)(a)> and insert <(4)>
Hugh Henry

198

In section 49, page 59, line 8, leave out <sections> and insert <subsections>
Section 50
Hugh Henry

199

In section 50, page 59, line 15, leave out subsection (1) and insert—
<(1)

A JP court has competence, subject to sections 6 and 7 of the 1995 Act (which include
provision as to the constitution and powers of JP courts), as respects summary
proceedings for offences.>

Mike Pringle
221

In section 50, page 59, line 17, leave out subsection (2)
Section 51
Hugh Henry

200

In section 51, page 59, line 38, at end insert <to such extent as they consider to be appropriate in
connection with the disestablishment of district courts>
Hugh Henry

201

In section 51, page 60, line 1, leave out <in relation to> and insert <for the purpose of the
operation of>
Section 52
Hugh Henry

202

In section 52, page 60, line 32, leave out <1981 (S.I. 1981/1794)> and insert <2006 (S.I.
2006/246)>
Section 54
Hugh Henry

203

In section 54, page 62, line 19, leave out <paragraph> and insert <subsection>

7
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Hugh Henry
204

In section 54, page 62, line 20, leave out <specified for that purpose> and insert <so specified>
Hugh Henry

205

In section 54, page 62, line 22, leave out from <in> to end of line 23 and insert <only in relation
to the full justices (within the meaning given by section 9 of the 1975 Act) whose names were
included in a duty rota of justices (that is, such a rota as approved under section 16(1)(b) of that
Act) for any time during the 12 months ending on the day specified as mentioned in that
subsection.>
Section 55
Mike Pringle

222

In section 55, page 62, line 31, at end insert <at least once per month>
Section 56
Hugh Henry

206

In section 56, page 63, line 9, after <JPs> insert <and future JPs>
Mike Pringle

223

In section 56, page 63, line 20, at end insert—
<(3A) An order under subsection (1) shall require a new JP, during the JP’s first year of
appointment, to exercise judicial functions only with an experienced JP.
(3B) In subsection (3A)—
“a new JP” means a person appointed as a JP other than under section 54(7)(b) or
section 57(2);
“an experienced JP” means a person described in section 57(1)(a) who has been
reappointed as a JP.>
Section 57
Hugh Henry

207

In section 57, page 63, line 25, after <whose> insert <5-year>
Section 58
Hugh Henry

208

In section 58, page 64, line 14, leave out <, who is to chair the tribunal,>
Hugh Henry

209
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In section 58, page 64, line 16, at end insert—

8

<( )

The sheriff principal member of the tribunal is to chair the tribunal.>
Section 61

Hugh Henry
210

In section 61, page 65, line 35, leave out first <a> and insert—
<( ) a full-time stipendiary magistrate is to be without limit of time,
( ) a part-time>
Hugh Henry

211

In section 61, page 66, line 19, leave out <paragraph> and insert <subsection>
Hugh Henry

212

In section 61, page 66, line 20, leave out <specified for that purpose> and insert <so specified>
Section 63
Mike Pringle

224

In section 63, page 66, line 37, at end insert—
<( )

A person who is a JP or a stipendiary magistrate may not exercise the judicial or signing
functions of office if the person is—>

Section 6
Hugh Henry
96

In section 6, page 7, line 14, after <apprehended> insert <under a summary warrant>
Pauline McNeill

216

In section 6, page 7, line 20, at end insert—
<(1BA)

Where a person liberated under subsection (1)(a), (1A)(a) or (1B)(a) above has,
before being liberated, nominated a solicitor for the purposes of the conduct of
his case, the officer who liberated the person shall send a copy of the
undertaking to the solicitor.

(1BB)

The name and business address of any such nominated solicitor shall be
subscribed in the undertaking.>

Pauline McNeill
217

In section 6, page 7, leave out lines 30 to 32

9
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Pauline McNeill
218

In section 6, page 7, leave out lines 34 to 37 and insert <the authority of an officer of the rank of
inspector or above is required.>
Pauline McNeill

*219 In section 6, page 8, line 5, at end insert—
<( )

Where the procurator fiscal—
(a) rescinds, under subsection (1F)(a) above, any undertaking given under
subsections (1) or (1A);
(b) revises, under subsection (1F)(b)(i) above, the terms specified under
subsection (1C)(a); or
(c) revokes or relaxes, under subsection (1F)(b)(ii) above, any conditions
imposed under subsection (1D),
he shall send a notice to that effect to any solicitor mentioned in the
undertaking by virtue of subsection (1BB) above.>

Hugh Henry
40

In section 6, page 8, line 11, leave out <appears> and insert <is required to appear>
Hugh Henry

97

In section 6, page 9, leave out lines 11 to 17
Schedule
Hugh Henry

98

In the schedule, page 72, line 12, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.>
Hugh Henry

213

In the schedule, page 73, line 10, at end insert—
<( ) in subsection (3), for the words “to try any statutory offence which is triable
summarily” there is substituted “to—
(a) try any common law or statutory offence which is triable summarily;
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(b) make such orders and grant such warrants as are appropriate to a court of
summary jurisdiction;
(c) do anything else (by way of procedure or otherwise) as is appropriate to
such a court”,>
Hugh Henry
214

In the schedule, page 73, line 11, leave out from first <the> to end of line 12 and insert <for the
words “mentioned in subsection (1) above” there is substituted “the court has otherwise”.>
Hugh Henry

215

In the schedule, page 73, line 20, after <8(1)> insert <, (3)>
Hugh Henry

99

In the schedule, page 74, line 20, at end insert—
<(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.>

Hugh Henry
100

In the schedule, page 74, line 20, at end insert—
<(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2)

In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.>

Hugh Henry
101

In the schedule, page 74, line 30, at beginning insert—
<( )

In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.>
Hugh Henry
41

In the schedule, page 74, line 34, at end insert—

11
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<( )

In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.>

Hugh Henry
102

In the schedule, page 74, line 38, at end insert—
<( )

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.>

Hugh Henry
103

In the schedule, page 74, line 38, at end insert—
<In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.>
Hugh Henry

42

In the schedule, page 74, line 38, at end insert—
<( )

In section 177(3) (procedure where appellant in custody) of that Act, the words “, after
hearing parties,” are repealed.

( )

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.>

Hugh Henry
104

In the schedule, page 74, line 38, at end insert—
<(1)

In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (9) above.”.
(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)
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in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

12

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days
mentioned in subsection (8) above.”.>
Hugh Henry
161

In the schedule, page 74, line 38, at end insert—
<(1)

In section 211 (fines) of the 1995 Act—
(a) subsection (5) is repealed,
(b) in subsection (6)—
(i)

the word “summary” is repealed,

(ii) for the words “clerk of court” there is substituted “clerk of any court, or to
any other person (or class of person) authorised by the Scottish Ministers
for the purpose,”,
(iii) the words “by him” are repealed.
(2)

In section 222 (transfer of fine orders) of that Act—
(a) in subsection (1)—
(i)

for the words “the court” in the first place where they occur there is
substituted “the clerk of court”,

(ii) for the words “the court” in the second place where they occur there is
substituted “that clerk”,
(b) after subsection (1) there is inserted—
“(1A) Where a court has imposed a fine on a person convicted of an offence, and it
appears to the clerk of court that there is a fine imposed by another court (of
whatever kind) in the same sheriffdom, that clerk may order that payment of
the fine is to be enforceable by that other court.”,
(c) in subsection (2), for the words “the sheriff court” there is substituted “the sheriff
clerk”,
(d) in subsection (4)—
(i)

after the word “Where” there is inserted “, in relation to a transfer of fine
order made under subsection (1)(a) above”,

(ii) in paragraph (a), for the words “court specified in a transfer of fine order”
there is substituted “clerk of the court specified in the order”.
(3)

In section 223 (transfer of fines: procedure for clerk of court) of that Act—
(a) in subsection (1)—
(i)

after the word “Where” there is inserted “the clerk of”,

(ii) for the words “the clerk of the court” in the first place where they occur
there is substituted “that clerk”,
(b) in subsection (2), for the words “of the court which” there is substituted “of court
who”,

13
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(c) in subsection (4), for the words “the fine” in the first place where they occur there
is substituted “a fine imposed by a court outwith Scotland”.>
Hugh Henry
43

In the schedule, page 75, line 4, at end insert—
<In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.>
Hugh Henry

105

In the schedule, page 75, line 9, at end insert—
<In section 283 (evidence as to time and place of video surveillance recordings) of the
1995 Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.>
Hugh Henry

162

In the schedule, page 77, line 3, after <131(5)> insert <and (6)>
Hugh Henry

163

In the schedule, page 77, line 5, leave out from <each> to end of line 6
Section 68
Hugh Henry

164

In section 68, page 69, line 24, after <(2)> insert <, (Recognition of EU financial penalties)>
Mike Pringle

*225 In section 68, page 69, line 24, leave out <or 50(2)>
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Criminal Proceedings etc. (Reform) (Scotland) Bill
4th Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
x
x

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated.

Groupings of amendments
Work Orders: involvement of clerk of court
134, 135, 136, 137, 143
Time limits where offer made
141, 142, 144, 187
Role of sheriff officers in relation to enforcement orders and civil diligence
188, 189, 190, 191, 192
Fines enforcement officers: enforcement orders
145, 146, 147, 148, 149, 150, 151, 152, 158, 159
Seizure orders
153, 154, 155, 156, 157
Recognition of EU financial penalties
160, 164
Organisation and functions of JP Courts
220, 193, 194, 195, 196, 197, 198, 221, 223, 225
Competence of JP Courts/court unification
199, 200, 201, 202, 213, 214, 215
Appointment and tenure of JPs
203, 204, 205, 222, 206, 207, 208, 209, 210, 211, 212
Judicial and signing functions of JPs
224
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Liberation on undertaking: operation
96, 217, 218, 40, 97
Liberation on undertaking: notification of solicitor
216, 219
Proceedings in absence of accused: legal aid
98
Miscellaneous amendments to enactments
102, 161, 105, 162, 163

Amendments already debated
Disclosure of previous offers
With 176 – 138, 139, 140, 186
Fixed penalty and compensation offers: deemed acceptance/recall
With 166 – 184, 185
Failure of accused to appear and warrants
With 70 – 99, 103
Intermediate diets/pre-trial service of documents etc.
With 53 – 100
Right to appeal court decisions
With 67 – 101, 104
Entitlement to bail
With 1 – 41, 42, 43
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Further Comments by the Council of the Sheriffs’ Association on Part 1
of the Criminal Proceedings etc (Reform) (Scotland) Bill.
The following further comments are offered following consideration of the
Executive’s Response to the Council’s previously submitted comments,
together with the summary of Executive Stage 2 Amendments and the Official
Report of the Committee’s meeting on 4 October 2006.
x

As regards the Executive’s Response to our comments (and relevant
references at the Committee meeting):

We note that in paragraph 8 - in relation to our comment that we see no
justification for courts to give reasons for the grant of bail- it is stated that the
proposals in the Bill implement the commitment in the Bail and Remand
Action Plan which states –
"At present it is sometimes difficult for the public to understand the basis on
which Bill decisions are taken…. Our proposals will ensure clarity and
transparency about the basis of decision making. We will set out the criteria
for bail and judges will have to give reasons in court for every bail decision
that they take.
We have two observations to make. The first is that bail decisions in serious
cases (on Petition) are not taken in court but in private hearings before
sheriffs in chambers. The press and the public are excluded from such
private hearings. It is difficult to see how the question of clarity and
transparency arises in respect of proceedings in private.
The longestablished practice is that only very limited information about such hearings
is disclosed. The Sheriffs’ Association would wish and expect to be consulted
about any proposal to change that practice. The second observation relates
to the publication of information from bail hearings. In such hearings – both
private and in open court - highly prejudicial information about the accused is
frequently presented to the sheriff by the prosecutor. That will almost
invariably include information about previous convictions – particularly in
serious cases. In some cases highly personal information about the accused
(and/or his family) may be presented to the sheriff by the accused's solicitor.
Most of such information – particularly about previous convictions - could not
properly be published and brought to the attention of the public - at least prior
to any trial.
We would also mention that Bail Appeal hearings – for both summary and
Petition cases – are dealt with in private.
We are pleased to Note the Executive’s recognition, in paragraph 11 of the
Response, that there is a need to avoid any unnecessarily onerous process
for reports by sheriffs in connection with bail appeals, although we are not
convinced by the reasons given by the Executive for insisting on the
requirement for such reports. We note the Convener’s query at the
Committee meeting (top of Col. 3909) when she said – “I take it that the
normal procedure at the moment is that the judge would provide some kind of
report for an appeal case.” The Deputy Minister replied – “We are not seeking
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to change the fundamental principle of what the judge is required to do; we
are merely seeking to change the route by which the report reaches its final
destination”. As it appears from the context that the Convener and the Deputy
Minister were referring to bail appeals, the Convener’s understanding was
incorrect and the Deputy Minister’s reply did not adequately clarify or
accurately state the position in that regard. The position is that sheriffs would
not normally at present provide or be required to provide reports for bail
appeals. The Executive is seeking to change what sheriffs are currently
required to do.
We stand ready to discuss with the Executive their proposal for a
straightforward pro forma report listing the most common factors relevant to a
grant of bail.
We are also pleased to note the Executive’s recognition that the proposed
procedural changes will have resource implications. However, we suggest
that the information we provided about the practical implications of the
changes and about the current operation of the system in practice may raise
doubts about the adequacy of the proposed additional resources, when
considered in terms of staff cost calculations. The Council members had the
opportunity to give closer consideration to the assessment of the likely impact
of the proposed changes than was possible for the Glasgow Sheriffs to whom
the Convener spoke (Column 3877 of the Official Record). We are quite
satisfied that the additional time suggested by the Glasgow Sheriffs
substantially underestimates the likely actual time.
x

Turning to the Executive Stage 2 Amendments:

The Executive’s Amendments included a proposed new provision relating to
bail for alleged sex offenders – Amendment 10. We did not previously have
an opportunity to comment on this proposal and would wish to do so now,
although we note that the Amendment was agreed to by the Committee. We
recognise that the Bill already contains specific provision limiting the
entitlement to bail in serious cases involving sex offenders with relevant
previous convictions. However, Amendment 10 is separate and applies to all
cases involving alleged sex offenders. There is at present no statutory
provision which provides a basis for the Amendment. There is no provision
generally restricting the entitlement to bail of all sex offenders or imposing a
duty on the court when granting bail to any alleged sex offender to impose
special conditions (or only to refrain from doing so in “exceptional
circumstances”). Nor is there any specification of what sort of special
conditions are to be imposed on alleged sex offenders. There is no basis, in
the proposed legislation, for the statement by the Convener of the Committee
(at page 3882 of the Official Report) – “It [Amendment 10] will remind the
court that there is a presumption against bail…” As we have noted, there is
no such explicit presumption in the provisions, other than in relation to serious
cases of violent and sex offences where there is a relevant previous
conviction.
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Our final comment is that with the enactment of more detailed and specific
bail provisions, including specification of criteria and requirements for stating
reasons and providing reports in appeals, it will be important that sheriffs get
feedback about appeal decisions. This will enable sheriffs to take account of
appeal decisions in their future bail decisions. The Executive’s proposals are
silent about the giving of reasons for appeal decisions, so we assume that it is
expected that any feedback arrangement will simply be administrative.
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CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL
Thank you for your letter of 9 November, addressed to Hugh Henry, enclosing a further submission
received by the Committee from the Sheriffs’ Association (referred to as “the Association”
throughout this letter). I am grateful to you for sharing this submission with me and for the
opportunity to comment.
I agree that it is essential that the provisions of the Bill relating to bail, as with all parts of the Bill,
should be properly drafted in order to ensure that the policy behind the Bill can be effectively
implemented. I have considered the Association’s comments and offer detailed observations on
them below. I would like to reassure Committee members that, in the view of the Executive, the
provisions of the Bill relating to bail and remand are robust, effective and will provide a coherent
statutory basis for the determination of bail and associated processes.
Giving of reasons for the bail decision
The Association make two observations on this matter. The first is to state that bail decisions in
respect of cases on petition (approximately 5% of court business, but involving more serious
offences) are taken before a sheriff in chambers. They question how the giving of reasons in that
environment will improve clarity or transparency in the bail decision process. Their second
observation relates to the long-established practice that only limited amounts of information about
such hearings are disclosed. They set out a number of justifications for this practice.
I would firstly like to reassure the Committee that the Executive is not seeking to change the current
position which requires initial proceedings in respect of petition cases to take place in chambers.
There are important reasons why that is the case. As the Association note, the holding of such
proceedings in public could have a number of unintended consequences, such as the disclosure of
highly personal, or prejudicial, information (including previous convictions) in relation to the
accused which, if made public, may jeopardise any future trial involving a jury. We need to strike a
balance between providing the maximum degree of clarity and transparency possible without
1
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prejudicing the effective handling of the case and the right of the accused to a fair trial. I believe that
the Bill’s provisions achieve that.
The judge will be required to give reasons for the bail decision in every case. In cases on petition
that process will initially take place in chambers but that is not to say that the requirement to give
reasons serves no purpose. The parties to the case (that is the prosecutor and the defence) will be
present when those reasons are given. The fact that the judge will articulate the reasons for the
decision taken in the presence of the parties ensures that the approach taken is explained to those
involved in the case. It is the parties to the case who most require clarity on the matter of the bail
decision. The provisions in the Bill will allow both parties to consider whether they wish to pursue
an appeal, having knowledge of the reasons for the bail decision. And the provisions will ensure that
the accused is in no doubt as to why bail has been granted or refused in respect of their case.
I would like to remind the Committee that the situation outlined by the Association does not apply
throughout the entire case. Once the indictment containing charges has been served on the accused
and the case calls in open court the proceedings are conducted in public. Any decision taken by the
court after this point to grant, continue, or refuse bail, or to fix bail on different conditions will be
taken in public, and any reasons given for that decision will be made in open court. Many of the
decisions on bail which have attracted public concern have been taken at this stage in the
proceedings. The provisions of the Bill will assist in improving public awareness of why courts
reach their decisions on bail when the proceedings take place in open court as well as providing the
benefits to the parties that I have already outlined above, both before and during the trial. In respect
of summary cases, which make up 95% of court business, all bail decisions will be taken in public.
Bail Appeals
The Association suggested that there was a degree of misunderstanding at the Committee session on
4 October regarding the process that is currently followed in respect of bail appeals. I would like to
clarify what the Bill does in this area and explain the context in which the comments made by Mr
Henry (quoted in the Association’s letter) were made. Section 4 of the Bill as introduced makes a
series of alterations to section 32 of the Criminal Procedure (Scotland) Act 1995 which, as read with
section 24(7) of that Act, deal with appeals against bail decisions and conditions imposed. Under the
current provisions there is no requirement on the judge who makes the original bail decision to
provide the appeal court with a report of the reasons for that decision. This means that the judge
considering the appeal has to do so in the absence of any views from the judge who made the initial
decision. Section 4 of the Bill alters that position, providing that the judge whose decision is being
appealed must be informed of the bail appeal and must submit to the clerk of court a written report of
his or her reasons for the decision taken. This report will be copied to the accused or his solicitor,
and to the Crown Agent and sent to the High Court along with the papers in the case. This is a new
provision – but one that was contained in the Bill as introduced and one which, in my view, will
ensure that the bail appeal process is as informed as possible in future.
The comments made by Mr Henry at the session on 4 October were made following a query you
made as to the effect of amendments 15-20, discussed at that session. These amendments made a
number of technical changes to the way in which a report produced by the judge would be
transmitted to the appeal court. But they did not introduce the requirement for such a report to be
produced– that was provided for in section 4 of the Bill as introduced. I hope this clarifies the
context in which Mr Henry’s comments were made.
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In their submission the Association express a willingness to be involved in the development of a
proforma report listing the most common factors relevant to a grant of bail. I should inform you that
informal discussions on that matter have already taken place between the Executive and the Judicial
Studies Committee (JSC) giving initial consideration to the content of such a report. Further
discussions will need to take place with the JSC as to the status of the form and whether, for instance,
it should be included in an Act of Adjournal and whether it will be necessary to complete a form in
every case. The JSC has several sheriffs in its membership and their views will obviously be crucial
in developing this important practical measure. The Association generally will be able to make their
views on this matter known both through the JSC and to the Executive directly should they wish to
do so.
Amendment 10 – Bail for sex offenders
The Association offer specific comment on amendment 10, which inserts a new provision into the
Bill relating to the process to be followed in the granting of bail for those accused of certain sexual
offences. The Minister for Justice advised the Committee of the Executive’s intention to lodge this
amendment on 25 May this year, in a letter which formed part of the Committee’s papers for its
meeting on 31 May. Amendment 10 provides that a court which grants bail to a person accused of a
sexual offence without imposing any special conditions must explain why it considered such
conditions unnecessary. This amendment highlights the duty of the court to consider whether the
public interest could be safeguarded by the imposition of additional bail conditions in cases
involving alleged or proven sexual offences. This will mean that whenever an alleged or convicted
sex offender comes before a court, and that court decides not to impose any special conditions ( for
instance requiring the accused to stay away from a particular place) it will have to explain why, in
the circumstances, no additional conditions were considered necessary.
The Association suggest that there is no statutory provision which provides a basis for this
amendment. The Executive’s view is that this provision will operate effectively alongside the other
provisions on bail introduced by this Bill. The Association note that there is no provision generally
restricting bail in relation to cases involving sexual offences. That is correct and amendment 10 does
not change the position. The Association also note that there is no compulsion on the court to
impose special conditions on an individual accused of a sexual offence if that accused is given bail.
That will also continue to be the case – as the judge will be best placed to determine whether or not
the imposition of such conditions would serve a useful purpose, or whether there are good reasons
for granting the accused bail subject only to the standard conditions.
What amendment 10 will do is place a compulsion on the judge to explain why no special conditions
were imposed in such a case. It underlines the importance of considering all the options for reducing
the risk posed by alleged sex offenders, short of custody. This reflects widespread Ministerial and
public concern at the very serious impact on victims of further offending of this nature by an accused
whilst on bail.
The provision was welcomed by the Committee on 4 October when my predecessor spoke to it. I
should take this opportunity to clarify the comment that you made in relation to amendment 10
(quoted by the Association in their letter) as it is capable of being misconstrued. There is no general
statutory presumption against bail in cases involving sexual offences – the decision must be taken by
the judge having considered the facts and circumstances of the case. Amendment 10 does not change
that position. Our reading of your comment was that you were referring to those cases where the
accused has a previous solemn conviction for a sexual offence which (by virtue of the operation of
new section 23D of the 1995 Act which section 1 of the Bill introduces) will in future mean that the
3
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accused would only be granted bail in exceptional circumstances. I hope this clarifies the position
and reassures the Committee that amendment 10 represents an important addition to the procedure to
be followed in the granting of bail for those accused of sexual offences.
Feedback for Sheriffs
The final comment from the Association relates to specification of criteria and requirements for
stating reasons and providing reports in appeals. The Association note that it will be important for
sheriffs to receive feedback about appeal decisions, in order to enable them to take account of the
decisions made in future bail cases.
The Association are correct to assume that any feedback arrangement would be administrative in
nature. More importantly any such process would have to be independent of the Executive, in order
to ensure that there was no undue interference in the process of individual cases or appeals. It would
need to involve both the appeal judge and the judge who made the initial bail decision. Further
discussion on this and other practical aspects of the package will be required before the Bill’s
provisions come into force. As part of that implementation process I will ensure that the JSC are
informed of the Association’s desire for some form of feedback mechanism to be established and my
officials would be willing to assist in the development of an appropriate process if that was
considered appropriate.
Conclusion
I hope this response clarifies the issues raised by the Association in their further submission to the
Committee and provides a reassurance that the provisions of the Bill are robust. There will be much
detailed implementation work to do between the Bill receiving Royal Assent and its provisions
coming into force. At present we anticipate that the majority of the Bill’s provisions will come into
force towards the end of next year – in the interim we will be engaged in a comprehensive process of
planning, communication and training with all the main stakeholders, in order to ensure that the
changes are implemented effectively and deliver a more effective summary justice system – which
plays its part in reducing reoffending. We want to ensure that the Association can play as full a part
in that process as possible – to that end I will ask my officials to invite the Association to consider
nominating a representative to support the work of the Bail project board that makes up part of the
Summary Justice Reform Programme. This will ensure that their views can be factored into the
implementation process in a positive way.
Please feel free to get in touch should the Committee require any further clarification on these
matters. I am copying this letter to Sheriff Andrew Normand, Secretary of the Sheriffs’ Association.

JOHANN LAMONT
4
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Version 1.1
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Criminal Proceedings etc. (Reform) (Scotland) Bill
Executive Amendments lodged for 22 November session
This paper reproduces, and provides an explanation of, the Executive amendments lodged for 22
November (including those that were lodged for the 15 November session, but not reached). The
amendments cover from section 40 to the end of the Bill (plus section 6). They relate to
enforcement of fines, court unification, lay justice and undertakings. Some amendments have
been grouped together where they seek to achieve the same purpose, although it should be
stressed that this does not represent the formal groupings.
The amendments are reprinted in full – the numbered paragraphs following each amendment (or
group of amendments where they are grouped) provide an explanation of what the amendment
does.
AMENDMENTS 134-137 (SECTION 40)
134

Hugh Henry
In section 40, page 45, line 19, leave out <clerk of court> and insert <procurator fiscal>
Hugh Henry

135

In section 40, page 45, leave out lines 22 to 25
Hugh Henry

136

In section 40, page 45, leave out line 38
Hugh Henry

137 In section 40, page 46, line 31, leave out from <by> to <with> in line 32 and insert <, in connection
with the offer, by the accused to the procurator fiscal specified in>
Hugh Henry
143 In section 42, page 48, line 26, leave out from <receipt> to end of line 27 and insert <last date for
notice of acceptance of the offer>

1. These amendments make minor changes to the administrative arrangements for intimating
acceptance of a work offer. The Bill as introduced, provided that the accused should intimate
acceptance of an offer of a work order to the clerk of court, who in turn is responsible for
intimating this to the procurator fiscal.
2. After further consideration, the view has been taken that the involvement of the clerk of court
in this procedure is unnecessary – the Bill as introduced envisaged the clerk of court
performing a “post-box” function, receiving accepted offers and passing these onto the
relevant procurator fiscal. The purpose of amendments 134-137 and 143 is to remove the
clerk of court from the procedure. The accused will instead, by virtue of amendments 134136 be required to intimate acceptance to the relevant procurator fiscal.
3. Amendment 137 addresses the means by which service of documents at an address given by
the accused can be presumed to have been effective. The amendment removes reference to
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the clerk of court in this context and inserts appropriate reference to the relevant procurator
fiscal.
4. Amendment 143 is consequential on amendment 134 and deals with the suspension of time
bar while an offer of a work order is pending. Once again, the amendment removes reference
to the clerk of court in this context. The period which can be disregarded for the purposes of
calculating time-bar will now be the period between the date of the offer and the last date for
acceptance of the offer (as opposed to the period between the date of the offer and the date by
which the clerk of court had to notify the procurator fiscal as to whether the offer had been
accepted).
AMENDMENT 141 (SECTION 42)
Hugh Henry

141 In section 42, page 48, line 8, leave out <any provision in an> and insert <section 136 of this Act,
and any provision of any other>
1. Amendment 141 is a minor technical amendment, intended to clarify operation of new
section 136B of the 1995 Act, as introduced by section 42 of the Bill. It does not alter the
effect of the new section.
2. The Bill as introduced makes provision for the operation of timebar to be suspended while
there is a pending offer of an alternative to prosecution. It presently provides that the
suspension is to apply to “any provision in an enactment” which contains a time limit within
which proceedings are to be commenced. Amendment 141 makes it clear that this applies
both to section 136 of the 1995 Act, which fixes a time limit for the prosecution of statutory
offences where the statute giving rise to the offence does not fix a time limit, and to any other
statutory offence where the statute does.
AMENDMENTS 142 & 144 (SECTION 42)
Hugh Henry
142 In section 42, page 48, line 25, leave out <where> and insert <if>
Hugh Henry
144 In section 42, page 48, line 28, leave out <where> and insert <if>

1. Amendments 142 and 144 are minor drafting amendments made to the wording of section
42 of the Bill. The changes are grammatical only and the effect of the section is unchanged.
AMENDMENT 145 (SECTION 43)
Hugh Henry

145 In section 43, page 49, line 3, after <persons> insert <(including classes of person)>
1. Section 43 of the Bill introduces new section 226A of the 1995 Act which establishes fines
enforcement officers (FEOs). Section 226A(1) as introduced provides that Scottish Ministers
2
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may authorise “persons” to act as FEOs. Amendment 145 makes a minor addition to section
226A(1) by providing that Scottish Ministers may also authorise “classes of person” to act as
FEOs. This change will allow, for example, particular classes of employee within the
Scottish Court Service to act as FEOs, without the need for every individual to be specifically
authorised.
AMENDMENTS 146 & 147 (SECTION 43)
Hugh Henry
146

In section 43, page 49, line 16, at end insert—
<(3A) Where an enforcement order as respects an offender has been made in a sheriff
court district other than that in which the offender resides, a FEO for the district in
which the offender resides may (whether or not those districts are in the same
sheriffdom) take responsibility for exercising functions in relation to the order.
(3B) A FEO taking responsibility for exercising functions by virtue of subsection (3A)
above is to notify that fact to—
(a) the offender; and
(b) any FEO for the district in which the enforcement order was made.
(3C) Notification under subsection (3B)(b) above has the effect of transferring functions
in relation to the enforcement order—
(a) from any FEO for the district in which the order was made; and
(b) to a FEO for the district in which the offender resides.>
Hugh Henry

147

In section 43, page 49, line 33, leave out from <a> to <(a)> in line 34 and insert—
<(a) a person>
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1

New section 226A of the 1995 Act (as inserted by section 43 of the bill) introduces fines
enforcement officers (FEOs). FEOs will have responsibility for ensuring that an offender
complies with an enforcement order made in respect of an outstanding fine under new
section 226B of the 1995 Act. Enforcement orders will be made by the court and, once
made, provide the FEO with a range of powers to ensure that the outstanding fine is paid.

2

Section 226A(3) provides that where an offender is subject to more than one outstanding
fine the FEO is to have regard to the total amount outstanding. Offenders may be the
subject of enforcement orders made in more than one court (and in more than one
Sheriffdom). Under the provisions as introduced an enforcement order made in a
particular Sheriffdom would have to be enforced by an FEO based in that Sheriffdom.
Where an offender has accumulated fines in a number of Sheriffdoms this would mean
that a number of different FEOs would have to take forward individual enforcement
activity against the same offender, in respect of different fines. In order to ensure that
FEOs can comply with the condition that they have regard to the total amount
outstanding, a case managed approach needs to be taken to the enforcement of all
outstanding fines against the offender.

3

3

Amendment 146 introduces further provision into new section 226A which will allow a
single FEO to take action in respect of all outstanding fines against an offender in a casemanaged fashion. New subsections (3A) to (3C) are added to section 226A to achieve
this effect.

4

New subsection (3A) provides that, where two or more enforcement orders have been
made against an offender in different sheriff court districts, the FEO for the sheriff court
district in which the offender lives may take responsibility for exercising functions in
relation to all of the outstanding enforcement orders. This will allow the case
management of all outstanding accounts against the offender to be undertaken by a single
FEO.

5

New subsection (3B) provides that, where the FEO for the district in which the offender
resides takes responsibility for the functions of an enforcement order made in a different
sheriff court district, that FEO is required to inform both the offender and any FEO in the
district in which that enforcement order was made. This is to ensure that only one FEO
takes action in respect of an enforcement order, providing consistency in enforcement.

6

New subsection (3C) provides that the intimation made under subsection (3B) has the
effect of transferring functions in relation to the enforcement order from any FEO for the
district in which the order was made to the FEO of the sheriff court district in which the
offender resides.

7

Amendment 147 makes a minor technical change to the order of words in new section
226B(4) of the 1995 Act, as inserted by section 43 of the Bill. This has no impact on the
policy in new section 226B.

AMENDMENTS 148-150 & 159 (SECTION 43)
Hugh Henry
148 In section 43, page 49, line 40, at end insert—
<(4A) Where—
(a) a person is liable to pay—
(i)

a fixed penalty notice given under section 54 (giving notices for fixed
penalty offences), or section 62 (fixing notices to vehicles) of the Road
Traffic Offenders Act 1988 (c.53), which has been registered under
section 71 of that Act; or

(ii) by virtue of section 131(5) of the Antisocial Behaviour etc. (Scotland)
Act 2004 (asp 8), a fixed penalty notice given under section 129 (fixed
penalty notices) of that Act; and
(b) payment (or payment of an instalment) has not been made as required by the
penalty,
the relevant court may make an enforcement order under this subsection in relation
to the payment due.>
Hugh Henry
149 In section 43, page 49, line 40, at end insert—

4
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<(4B) Where there is transferred to a court in Scotland a fine—
(a) imposed by a court in England and Wales; and
(b) in relation to which a collection order (within the meaning of Part 4 of
Schedule 5 to the Courts Act 2003 (c.39)) has been made,
the relevant court may make an enforcement order under this subsection in relation
to payment of the fine.>
Hugh Henry
150 In section 43, page 49, line 41, after <(4)> insert <, (4A) or (4B)>
Hugh Henry

159 In section 43, page 55, line 2, after <(4)> insert <to (4B)>
1. Amendment 148 adds further provision to section 43 of the Bill. It inserts a new section
226B(4A) into the 1995 Act, which provides that enforcement orders in respect of
x
x

road traffic fixed penalties which have been registered under section 71 of the Road
Traffic Offenders Act 1988; and
fixed penalty notices given under section 129 of the Antisocial Behaviour etc (Scotland)
Act 2004

may be made by the court under the procedure in new sections 226B(5) of the 1995 Act
where the time allowed for payment in respect of those penalties has elapsed and the penalty
has not been paid.. That procedure currently applies to unpaid fiscal fines which are overdue
for payment and provides that an enforcement order may be made by the court on the oral or
written application of the clerk, without the need for a formal court hearing.
2. This change ensures that a fines enforcement officer can make contact with the offender and
take forward enforcement action without the need for cases involving unpaid fixed penalties
to have a formal hearing at a fines enquiry court before an enforcement order can be made.
One policy objective of the Bill is to free up the police and courts from administrative
enforcement activity, particularly in relation to low level fines relating to matters such as
antisocial behaviour or road traffic penalties, where effective enforcement action can be taken
forward by the FEO without the need for a fines enquiry court.
3. Amendment 149 adds further provision to section 43 of the Bill. It inserts a new section
226B(4B) into the 1995 Act which provides that enforcement orders made in respect of fines
that have been transferred into Scotland from England or Wales (under the procedure detailed
in section 222(6) of the 1995 Act) may also be made by the court under the procedure in
sections 226B(5) of the 1995 Act. The provision applies only to cases which have already
been subject to the equivalent of an enforcement order in England or Wales. In such cases, a
fines enforcement officer can make contact with the offender and take forward enforcement
action without the need for a formal hearing at a means enquiry court.
4. Amendment 150 is consequential upon amendments 148-149 and ensures that the procedure
outlined in section 226B(5) of the 1995 Act applies to the penalties listed in new section
226B(4A) and (4B). Amendment 159 is also consequential upon amendments 148-149 and
ensures that the definition of an enforcement order includes enforcement orders made in
respect of the penalties listed in new section 226B(4A) and (4B).
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AMENDMENTS 151-152 (SECTION 43)
Hugh Henry
151

In section 43, page 50, line 12, leave out <While an enforcement order has effect> and insert <Where
a court makes (or is to make) an enforcement order>
Hugh Henry

152

In section 43, page 50, line 23, at end insert—
<( )

Paragraphs (a) to (c) of subsection (7) above apply for so long as the enforcement
order continues to have effect>

1. Amendments 151 and 152 are technical amendments to new section 226B(7) of the 1995
Act, inserted by section 43 of the Bill. Section 226B(7) as introduced provided that while an
enforcement order has effect in respect of a fine the court cannot exercise certain powers it
usually has in relation to outstanding fines, such as allowing further time to pay or imposing
an alternative sentence of imprisonment to be effective if default takes place. Those powers
are suspended in view of the fact that responsibility for enforcement has, for the time being,
been transferred to the fines enforcement officer by virtue of the enforcement order made by
the court. The effect of amendment 151 is to make clear that those powers are not to be
exercised by a court in advance of making an enforcement order if that is a course of action
that the court is going to take in respect of the fine. The effect of amendment 152 is to put it
beyond doubt that the suspension of the court’s enforcement powers provided for in section
226B(7) (a) to (c) applies for so long as the enforcement order continues to have effect.
AMENDMENTS 153-154 (SECTION 43)
153

Hugh Henry
In section 43, page 51, line 24, leave out <made> and insert <carried out>
Hugh Henry

154

In section 43, page 51, line 26, leave out <made> and insert <carried out>

1. New section 226D of the 1995 Act, as inserted by section 43 of the Bill, provides a fines
enforcement officer (FEO) with the power to seize a vehicle belonging to an offender in the
event of default taking place in respect of a fine that is subject to an enforcement order made
under new section 226B of the 1995 Act. Amendments 153 and 154 make two minor
changes to the operation of the procedure under section 226D.
2. Section 226D(4) as introduced placed a duty on the FEO to inform the offender of the
existence of a seizure order once it had been made. Amendment 153 amends section
226D(4) so that the FEO is under a duty to inform the offender of the existence of the seizure
order once it has been carried out.
3. Section 226D(5) as introduced provided that the FEO could apply to the court to make an
order authorising the sale of a vehicle where a seizure order had been made. Amendment 154
provides that such an application may only be made where the seizure order has been carried
out.

6
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AMENDMENTS 155-156 (SECTION 43)
155

Hugh Henry
In section 43, page 51, line 40, at end insert—
<(6A) Where, before a vehicle which is the subject of a seizure order is disposed of—
(a) a third party claims to own the vehicle; and
(b) either—
(i)

a FEO is satisfied that the claim is valid (and that there are no
reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle was
taken); or

(ii) the sheriff, on an application by the third party, makes an order that the
sheriff is so satisfied,
the seizure order ceases to have effect.
(6B) An application for the purposes of subsection (6A)(b)(ii) above does not preclude
any other proceedings for recovery of the vehicle.>
Hugh Henry
156 In section 43, page 52, line 19, leave out <above> and insert <and (6A) above or otherwise>

1. Section 43 of the Bill as introduced inserts (amongst other provisions relating to fines
enforcement officers) a new section 226D into the 1995 Act, which provides that (as one of a
range of enforcement measures available to the FEO should an offender fall into default on a
fine which is subject to an enforcement order) the FEO may seize a vehicle belonging to the
offender, for the purpose of obtaining payment of the fine. New section 226H of the 1995 Act
provides that the offender may apply to the court for a review of actions taken by the FEO
(including the decision to exercise any of the powers available to the FEO under new section
226D).
2. Amendment 155 introduces new subsections 226D(6A) and (6B) into the 1995 Act. New
subsection (6A) provides that a third party that claims to own a vehicle which has been seized
by an FEO may apply to the FEO to have the seizure order revoked. The FEO would need to
be satisfied that there are no reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle was taken, before revoking
the seizure order. Should the FEO refuse to take action as a result of the claim from the third
party new section 226D(6A) further provides that the application may be considered by the
sheriff. If either the FEO or sheriff is satisfied with the claim the seizure order shall cease to
have effect. New subsection (6B) makes clear that this appeal procedure applies only in
respect of a vehicle seizure made under section 226D of the 1995 Act (i.e. it would have no
effect on seizure by means of civil diligence, which is subject to its own procedure).
3. Amendment 156 is consequential upon amendment 155. It amends section 226D(11)(c) to
provide that regulations made under section 226D(10) (providing for further detail on the
seizure of vehicle provisions) may include provision as to the third party right of appeal
introduced in new section 226D(6A) by virtue of amendment 155.
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AMENDMENT 157 (SECTION 43)
157

Hugh Henry
In section 43, page 52, line 25, at end insert—
<( ) as to the payment of fees, charges or other costs in relation to—
(i)

the immobilisation or impounding of vehicles;

(ii)
the keeping, release or disposal of vehicles immobilised or
impounded.>
1

New section 226D(10) of the 1995 Act, inserted by section 43 of the bill, provides that the
Scottish Ministers may make regulations for the purposes of and in connection with
section 226D generally. Section 226D provides fines enforcement officers with the power
to seize an offender’s vehicle in order to secure compliance with an enforcement order (to
ensure that any fine subject to that enforcement order which has fallen into default is
paid).

2

Section 226D(11) illustrates the matters that may be included in regulations made under
section 226D(10). Amendment 157 adds a new paragraph to section 226D(11), which
provides that regulations made under section 226D(10) may make provision as to the
payment of fees, charges or other costs in relation to the seizure, storage, release from
seizure or disposal of a vehicle seized under section 226D.

AMENDMENT 158 (SECTION 43)
Hugh Henry
158

In section 43, page 54, leave out line 19

1. New section 226G of the 1995 Act, inserted by section 43 of the Bill, allows a fines
enforcement officer to refer an enforcement order back to court where the FEO is of the view
that payment of the fine to which the enforcement order relates is unlikely to be obtained or
there is some other reason that necessitates referral back to the court. Section 226G(9) lists
the disposals open to the court in dealing with a case referred back to it in this way.
Amendment 158 removes section 226G(9)(b) from the Bill (the power of the court to revoke
the enforcement order and make an enforcement order of new). This provision is considered
unnecessary in view of the other disposals available to the court in section 226(G)(9).
AMENDMENTS 160 & 164 (AFTER SECTION 43 AND SECTION 68)
Hugh Henry
160

After section 43, insert—
<Recognition of EU financial penalties

8
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(1)

The Scottish Ministers may by order make provision for the purposes of and in connection
with implementing any obligations of the United Kingdom created by or arising under the
Framework Decision (so far as they have effect in or as regards Scotland).

(2)

The provision may, in particular, confer functions—
(a) on the Scottish Ministers,
(b) on other persons.

(3)

The provision—
(a) must relate to fines and other financial penalties imposed by a court on conviction of
an offence,
(b) may relate to financial penalties which are—
(i)

accrued otherwise than on conviction of an offence, and

(ii) on default, enforced in the same manner as fines imposed by a court.
(4)

The provision may not relate to—
(a) orders for the confiscation of instrumentalities or proceeds of crime,
(b) orders of a civil nature which—
(i)

arise out of a claim for damages and restitution, and

(ii) are enforceable in accordance with Council Regulation (EC) No 44/2001 of 22
December 2000 (as amended) on jurisdiction and the recognition of judgements
in civil and commercial matters.
(5)

Expressions used in subsections (3) and (4) and in the Framework Decision are to be
construed in accordance with that Decision.

(6)

In this section, “the Framework Decision” is Council Framework Decision 2005/214/JHA of
24 February 2005 on the application of the principle of mutual recognition to financial
penalties.>

Hugh Henry
164

In section 68, page 69, line 24, after <(2)> insert <, (Recognition of EU financial penalties)>

1. Amendment 160 adds a new section to the Bill (after section 43 of the Bill as introduced).
The new section entitles Scottish Ministers to make provision, by means of an order subject to
the affirmative procedure, implementing any obligations created by or arising under the
Council Framework Decision on the application of the principle of mutual recognition to
financial penalties (so far as they have effect in or as regards Scotland).
2. The purpose of Council Framework Decision 2005/214/JHA of 24 February 2005 is to allow
financial penalties imposed in criminal proceedings to be transferred to other EU states for
enforcement – improving the enforceability of fines across the EU.
AMENDMENT 193 (SECTION 48)
Hugh Henry
193 In section 48, page 58, line 13, leave out <day-to-day>
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1. Section 48(1) of the Bill as introduced provides that “A sheriff principal has day-to-day
responsibility for the efficient administration of any JP court located in that sheriff principal’s
sheriffdom”. Amendment 193 removes the words “day-to-day” from the section to reflect the
fact that the sheriff principal’s role is a supervisory one.
AMENDMENT 194 (SECTION 49)
Hugh Henry
194 In section 49, page 58, line 33, leave out <make> and insert <include>

1. Amendment 194 is a minor and technical amendment. By stating that sections 9 and 10
of the 1995 Act “include” rather than “make” further provision in relation to the territorial
jurisdiction of the JP courts, the revised wording makes it clear that those sections of the
1995 Act contain other provisions as well, and are not solely concerned with the territorial
jurisdiction of the JP courts.
AMENDMENTS 195-198 (SECTION 49)
Hugh Henry
195

In section 49, page 58, leave out line 37
Hugh Henry

196

In section 49, page 59, line 5, at end insert—
<( )

It is also competent for a JP or stipendiary magistrate to exercise signing functions at any
other place in Scotland.>

Hugh Henry
197

In section 49, page 59, line 6, leave out <(4)(a)> and insert <(4)>
Hugh Henry

198 In section 49, page 59, line 8, leave out <sections> and insert <subsections>

1. These amendments make adjustments to the territorial area within which JPs and
stipendiary magistrates can exercise signing functions.
2. Amendment 195 removes the statement that JPs can exercise signing functions at any
place in the sheriffdom for which they are appointed. The existence of this provision
would mean that JPs would not be allowed to carry out certain signing functions outside
their own sheriffdom. Since signing functions are quite limited in nature, and do not
require the exercise of judgement (instead they essentially involve the justice confirming
facts within their own knowledge) the Executive does not see a reason for imposing
geographical restrictions on the exercise of those functions. Most signing functions, as
defined in subsection 63(6) of the Bill, do not relate to criminal proceedings, and so they
would not be covered by subsection 49(5) of the current Bill.
3. Amendment 196 is closely linked to amendment 195. Amendment 196 makes it clear
that a JP or signing magistrate can exercise signing functions anywhere within Scotland.
10
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4. The combined effect of amendment 196 and amendment 195 is to clarify that JPs and
stipendiary magistrates have the following territorial jurisdiction:
x
x
x

They can sit on the bench only within their sheriffdom (subject to the qualification
for transitional arrangements at section 49(6)).
They can sign documents relating to criminal proceedings at any other place in
Scotland, if the document relates to criminal proceedings within their sheriffdom.
They can perform signing functions at any place in Scotland.

5. Section 63(2) of the Bill states that a member of a local authority “despite not being a JP,
may exercise signing functions in the same manner as a JP”. Amendment 196 therefore
ensures that councillors may exercise signing functions at any place in Scotland.
6. Amendment 197 is a consequence of amendment 195.
7. Amendment 198 makes a minor and technical drafting change.
AMENDMENTS 199 & 213-214 (SECTION 50 AND SCHEDULE)
Hugh Henry
199

In section 50, page 59, line 15, leave out subsection (1) and insert—
<(1)

A JP court has competence, subject to sections 6 and 7 of the 1995 Act (which include
provision as to the constitution and powers of JP courts), as respects summary proceedings
for offences.>

Hugh Henry
213

In the schedule, page 73, line 10, at end insert—
<( ) in subsection (3), for the words “to try any statutory offence which is triable
summarily” there is substituted “to—
(a) try any common law or statutory offence which is triable summarily;
(b) make such orders and grant such warrants as are appropriate to a court of
summary jurisdiction;
(c) do anything else (by way of procedure or otherwise) as is appropriate to such
a court”,>
Hugh Henry

214 In the schedule, page 73, line 11, leave out from first <the> to end of line 12 and insert <for the words
“mentioned in subsection (1) above” there is substituted “the court has otherwise”.>

1. Amendments 199 and 213-214 are intended to put beyond doubt the fact that the JP
court will have the power to try common law offences.
2. The schedule to the Bill repeals section 7(1) of the Criminal Proceedings etc. (Scotland)
Act 1995, which states that “A district court shall continue to have all the jurisdiction and
powers exercisable by it at the commencement of this Act.”. Since the district court could
try common law cases at the commencement of the 1995 Act, one effect of section 7(1) of
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the 1995 Act was to make it clear that the District Courts would continue to have the
authority to try common law cases.
3. It is therefore arguable that the repeal of section 7(1) creates an ambiguity over the right
of the JP court to try most common law offences. There is no ambiguity over the court’s
right to try common law offences of dishonesty, which are covered by section 7(4) of the
1995 Act.
4. Amendment 213 removes any ambiguity by making it clear that the JP court has power
in relation to any common law offences which are triable summarily. It also puts it
beyond doubt that the new court will have jurisdiction to grant warrants, and to fulfil other
functions which are appropriate to a summary court.
5. Amendment 214 is a minor and technical amendment which makes it clear that a JP court
constituted by a stipendiary magistrate has all of the powers of a JP court, but also has all
of the summary criminal powers of a sheriff.
6. Amendment 199 revises section 50(1) in order to state explicitly that the JP court has
competence as respects summary proceedings for offences, subject to sections 6 and 7 of
the 1995 Act which make further provision in connection with the powers of the court.
AMENDMENTS 200-201 (SECTION 51)
Hugh Henry
200

In section 51, page 59, line 38, at end insert <to such extent as they consider to be appropriate in
connection with the disestablishment of district courts>
Hugh Henry

201 In section 51, page 60, line 1, leave out <in relation to> and insert <for the purpose of the operation
of>

1. Section 51(4) of the Bill as introduced provides that the Scottish Ministers may (by order
subject to the negative procedure) repeal any or all of the provisions of the District Courts
(Scotland) Act 1975. Amendment 200 clarifies the purpose of this power, making it clear
that it is to be used in connection with the disestablishment of district courts.
2. Section 51(5) of the Bill as introduced provides that the Scottish Ministers may (by order
subject to the negative procedure) apply any provision of the Criminal Procedure (Scotland)
Act 1995 or any other enactment which refers to JP courts to any remaining district courts.
Amendment 201 clarifies that the power in section 51(5) is to be used to facilitate the
operation of any remaining district courts.
AMENDMENT 202 (SECTION 52)
Hugh Henry
202 In section 52, page 60, line 32, leave out <1981 (S.I. 1981/1794)> and insert <2006 (S.I. 2006/246)>

1. Section 52 of the Bill as introduced makes provision in relation to Ministers’ powers and
responsibilities in respect of the transfer of staff and property as a result of the court
unification process. Section 52(4) makes clear that the relevant Transfer of Undertakings
12
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(Protection of Employment) Regulations will apply to any district court staff who transfer to
the Scottish Administration (in practice this would be to the Scottish Court Service) as a
result of a transfer scheme made in pursuance of the court unification process.
2. At the time of the Bill’s introduction the relevant regulations were The Transfer of
Undertakings (Protection of Employment) Regulations 1981 (S.I.1981/1794) Since the Bill’s
introduction those regulations have been replaced by new regulations. Amendment 202
makes reference to the new 2006 regulations which replaced the 1981 Regulations.
AMENDMENT 203 (SECTION 54)
Hugh Henry
203 In section 54, page 62, line 19, leave out <paragraph> and insert <subsection>

1. Amendment 203 is a minor and technical amendment. It replaces the reference to
“paragraph” in section 54(7)(a) with a reference to “subsection”. The purpose of the
change is to ensure that the day that the Scottish Ministers specify by order under this
section will have two purposes. Firstly, it will be the day on which existing JP
appointments will come to an end. But, secondly, it will also be the day on which existing
JPs who are entitled to automatic reappointment will take up office under the new
arrangements for JPs.
AMENDMENTS 204 AND 212 (SECTIONS 54 AND 61)
Hugh Henry
204 In section 54, page 62, line 20, leave out <specified for that purpose> and insert <so specified>
Hugh Henry
212 In section 61, page 66, line 20, leave out <specified for that purpose> and insert <so specified>

1. Amendments 204 and 212 are minor and technical drafting amendments. They ensure
that there can be no doubt about the fact that the day referred to in sections 54(7)(b) and
sections 61(12)(b) is the same day as that which is referred to in sections 54(7)(a) and
sections 61(12)(a) respectively.
AMENDMENT 205 (SECTION 54)
Hugh Henry
205 In section 54, page 62, line 22, leave out from <in> to end of line 23 and insert <only in relation to
the full justices (within the meaning given by section 9 of the 1975 Act) whose names were included
in a duty rota of justices (that is, such a rota as approved under section 16(1)(b) of that Act) for any
time during the 12 months ending on the day specified as mentioned in that subsection.>

1. Amendment 205 places further restrictions on which justices of the peace will be eligible
for automatic appointments as justices of the peace under section 54(1) and section
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54(7)(b) of the Bill. At present, anybody who is a full justice of the peace will be eligible
for a five year appointment as a justice of the peace under those subsections. Justices of
the peace who accept these appointments will be expected to undergo training and
appraisal, and to make themselves available to sit on the bench.
2. There are currently 1400 full justices of the peace in Scotland. Approximately 600 of
those justices have sat on the bench during the last year. As currently drafted, the Bill
would have the effect of making all full JPs eligible to take up an appointment as a JP
even if they have no recent experience of sitting on the bench. Potentially, therefore, up
to 800 people who have no recent experience of sitting on the bench could take up new
appointments. Those people would then be expected to be available to sit on the bench.
This would, potentially, reduce public confidence in lay justice by allowing inexperienced
and untrained justices to sit in the lay courts.
3. The amendment being proposed means that the only people who will automatically be
entitled to take up appointments under section 54(1) and section 54(7)(b) will be people
who have been placed on the court rota during the 12 month period before the new
appointments system comes into effect. This means that all JPs who are automatically
appointed under the new system will have recent experience of sitting in court.
AMENDMENT 206 (SECTION 56)
Hugh Henry
206 In section 56, page 63, line 9, after <JPs> insert <and future JPs>

1. Amendment 206 is to ensure that any order which is made under section 56(1) can apply
to people who are undergoing induction training prior to their appointment as a JP. The
amendment is necessary because the Executive has decided that people should be
appointed as JPs after the successful completion of their induction training, rather than
before they start their induction training.
AMENDMENTS 207 AND 210 (SECTION 57 AND SECTION 61)
Hugh Henry

207 In section 57, page 63, line 25, after <whose> insert <5-year>
Hugh Henry
210

In section 61, page 65, line 35, leave out first <a> and insert—
<( ) a full-time stipendiary magistrate is to be without limit of time,
( ) a part-time>

1. The purpose of amendment 210 is to ensure that full-time stipendiary magistrates are
appointed until the age of 70, rather than being placed on five year appointments. This
brings the terms of appointment for full-time stipendiary magistrates into line with those
of other full-time professional members of the judiciary.

14
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2. Amendment 207 ensures that there is no question of 57(1)(a) of the Bill allowing existing
JPs to be reappointed under this subsection when their current appointments come to an
end under section 54(7)(a), by making it clear that the subsection only applies to JPs
serving their new five year term of appointment.
AMENDMENTS 208 AND 209 (SECTION 58)
Hugh Henry
208

In section 58, page 64, line 14, leave out <, who is to chair the tribunal,>
Hugh Henry

209

In section 58, page 64, line 16, at end insert—

<( )

The sheriff principal member of the tribunal is to chair the tribunal.>

1.
Amendments 208 and 209 are minor and technical drafting amendments that have no
effect on the meaning of the Bill. The amendments simply separate out (1) the restrictions on
who can be the sheriff principal member of a tribunal; and (2) the requirement that the sheriff
principal chairs the tribunal.
AMENDMENT 211 (SECTION 61)
Hugh Henry
211 In section 61, page 66, line 19, leave out <paragraph> and insert <subsection>

1. Amendment 211 is a minor and technical amendment. It replaces the reference to
“paragraph” in section 61(12) with a reference to “subsection”. The purpose of the
change is to ensure that the day that the Scottish Ministers specify by order under this
section will have two purposes. Firstly, it will be the day on which existing
stipendiary magistrates’ appointments will come to an end. But, secondly, it will also
be the day on which those persons will be entitled to take up office under the new
arrangements.
AMENDMENT 40 (SECTION 6)
Hugh Henry
40

In section 6, page 8, line 11, leave out <appears> and insert <is required to appear>

1. This is a technical amendment. It amends the terms of new section 22(1G), and clarifies the
lifespan of conditions attached to a police bail undertaking.
2. Section 6 of the Bill introduces a revised section 22 into the 1995 Act, and extends the
already existing power of the police to release an accused on undertaking. Specifically, new
section 22(1D) permits the release by the police of an accused on conditions similar to those
on a bail order imposed by the court.
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3. New section 22(1G), as presently drafted, provides that conditions attached to an undertaking
expire at the end of the day on which the accused “appears at court” in connection with the
undertaking. In addition, it is provided that if the accused fails to appear and a warrant is
granted the conditions remain in force until the accused appears at court in answer to the
warrant.
4. There is, however, a potential gap in the provisions. If the accused did not appear at court
and no warrant was sought or granted, on the face of the section the condition remained in
force. And while the prosecutor has power, in new section 22(1F), to revoke any conditions
attached by the police, revocation would not happen automatically in these circumstances.
5. It is intended that such conditions should have a short lifespan for most purposes, and that
they should fall at the end of the day on which the case is due to call, unless a warrant is
granted. (This prevents the accused frustrating the intention of the section by wilfully failing
to attend at court).
6. There are numerous good reasons why a prosecutor might decide that an undertaking case
should not be called or proceeded with, why a prosecutor might not seek a warrant, and why a
court might not grant one. The amendment provides a fail-safe mechanism for ensuring that
the conditions attached to an undertaking will fall in these circumstances. The alternative is
to rely on the procurator fiscal ensuring that the conditions are revoked. But some cases
could slip though the net, perhaps with undesirable consequences. It was thought preferable
to put the situation beyond doubt on the face of the Bill.
7. The Bill as currently drafted requires the appearance of the accused in court for the conditions
automatically to fall at the end of that day. By changing “appears” to “is required to appear”
the proposed amendment ensures that in every circumstance other than where a warrant is
granted, the conditions fall at the end of the day on which the undertaking is due to call,
whether the accused appears or not.
AMENDMENT 96 (SECTION 6)
Hugh Henry
96

In section 6, page 7, line 14, after <apprehended> insert <under a summary warrant>

1. Amendment 96 makes a small addition to section 6(2) of the Bill, which in turn amends
section 22 of the 1995 Act. The words “under a summary warrant” are added to new section
22(1B) of the 1995 Act. The effect of new section 22(1B) of the 1995 Act is unchanged.
2. Section 22 of the 1995 Act governs the use of undertakings. The provision in question
extends the use of undertakings to arrest on warrant. Amendment 96 makes it clear within
that section itself that that the power to liberate on undertaking after arrest on warrant applies
to summary cases only.
AMENDMENT 97 (SECTION 6)
Hugh Henry
97

In section 6, page 9, leave out lines 11 to 17

16
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1. Amendment 97 is technical in nature and does not change the operation of the system of
undertakings provided for in section 6 of the Bill as introduced. It removes part of section
6(3) of the Bill as introduced which, in turn, would have introduced new section 135(3A)
into the 1995 Act. Having given further consideration to the drafting of the provisions,
the proposed subsection is considered unnecessary.
2. Section 6 of the Bill as introduced provides that where an accused has been arrested on a
summary apprehension warrant, the police can liberate the accused to attend court on an
undertaking.
3. The purpose of section 135(3A) was to make clear that where an accused appeared on
undertaking as a result of liberation in those circumstances, the appearance at court was to
be regarded as equivalent to an appearance in pursuance of the arrest warrant. This
provision is no longer considered to be necessary. Section 6(3) of the Bill inserts
provision into section 135(3) of the Act making it clear that the accused, after arrest, is to
be brought before a court as soon as practicable unless liberated on undertaking. This is
now thought to be sufficient to make the operation of the undertaking in these
circumstances clear. Amendment 97 therefore removes the new section 135(3A) as
unnecessary.
AMENDMENT 161 (SCHEDULE)
Hugh Henry
161

In the schedule, page 74, line 38, at end insert—
<(1)

In section 211 (fines) of the 1995 Act—
(a) subsection (5) is repealed,
(b) in subsection (6)—
(i)

the word “summary” is repealed,

(ii) for the words “clerk of court” there is substituted “clerk of any court, or to any
other person (or class of person) authorised by the Scottish Ministers for the
purpose,”,
(iii) the words “by him” are repealed.
(2)

In section 222 (transfer of fine orders) of that Act—
(a) in subsection (1)—
(i)

for the words “the court” in the first place where they occur there is substituted
“the clerk of court”,

(ii) for the words “the court” in the second place where they occur there is
substituted “that clerk”,
(b) after subsection (1) there is inserted—
“(1A) Where a court has imposed a fine on a person convicted of an offence, and it
appears to the clerk of court that there is a fine imposed by another court (of
whatever kind) in the same sheriffdom, that clerk may order that payment of the
fine is to be enforceable by that other court.”,
(c) in subsection (2), for the words “the sheriff court” there is substituted “the sheriff
clerk”,
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(d) in subsection (4)—
(i)

after the word “Where” there is inserted “, in relation to a transfer of fine order
made under subsection (1)(a) above”,

(ii) in paragraph (a), for the words “court specified in a transfer of fine order” there
is substituted “clerk of the court specified in the order”.
(3)

In section 223 (transfer of fines: procedure for clerk of court) of that Act—
(a) in subsection (1)—
(i)

after the word “Where” there is inserted “the clerk of”,

(ii) for the words “the clerk of the court” in the first place where they occur there is
substituted “that clerk”,
(b) in subsection (2), for the words “of the court which” there is substituted “of court
who”,
(c) in subsection (4), for the words “the fine” in the first place where they occur there is
substituted “a fine imposed by a court outwith Scotland”.>

1. Amendment 161 adds a new paragraph to the Schedule as introduced. It makes amendments
to sections 211, 222 and 223 of the 1995 Act. Those amendments make further provision in
relation to the collection and enforcement of fines.
2. The first new subparagraph makes amendments to section 211(6) of the 1995 Act, which
makes provision as to whom fines should be paid to and accounted for. The word “summary”
is deleted from subsection (6) in order to provide that all court imposed fines are to be subject
to the provision in section 211(6). The words “clerk of court” are substituted with the words
“clerk of any court, or to any other person (or class of person) authorised by the Scottish
Ministers for the purpose”. This provides flexibility as to the individual or office holder who,
in future, should be responsible for the collection of fines and will allow, for example, certain
accounting functions to be carried out centrally, rather than by individual clerks of court. The
words “by him” are also deleted from the subsection – they are no longer being necessary in
view of the other changes being made. This subparagraph also repeals subsection (5) of
section 211, a change which is consequential on the amendments made to section 211(6).
Section 211(6) now makes provision in relation to the payment of all court imposed fines, so
section 211(5) is deleted as unnecessary.
3. The second of the three new subparagraphs makes amendments to section 222 of the 1995
Act, which sets out the procedure for the transfer of fines, both within Scotland and between
Scotland and the rest of the UK. Head (a) provides that a transfer of fines order may, in
future, be made at the instance of the clerk of court rather than the court. This is in line with
the policy of ensuring that administrative functions of the court may be carried out by
administrative staff, freeing up judicial time for court cases. Head (b) inserts a new
subsection 222(1A) into the 1995 Act which provides that the clerk of court in any court
within a sheriffdom may transfer a fine to any other court within the same sheriffdom for the
purpose of enforcement. This provision will enable the clerk of court to transfer all
outstanding fines against an offender within the sheriffdom to a single court, so that, where an
offender needs to appear in court in respect of outstanding fines, all fines outstanding against
that accused can be considered together at the one hearing. Taken together, heads (a) and (b)
will allow the clerk of court to transfer all fines (from both within and outwith the sheriffdom)
to a single court in order that they may all be considered at one court hearing where it proves
necessary to do so. Head (c) is consequential and substitutes references to the sheriff court
18
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with references to the sheriff clerk. Head (d) provides that the requirement for notification in
terms of section 222(4) of the 1995 Act applies to the transfer of fines within the jurisdiction
of another court in Scotland only. It also makes a consequential amendment to section 211(4)
to update a reference to the court to the clerk of court.
4. The third new subparagraph makes amendments to section 223 of the 1995 Act, which makes
provision in relation to the procedure to be followed by clerks of court in relation to the
transfer of fines. Heads (a) & (b) are consequential upon the amendments to section 222 and
substitute references to the court with references to the clerk of court. Head (c) provides that
where a transfer of fine order is made the clerk of the receiving court requires to remit or
account for the fine to the court in which it was originally imposed if that court is outwith
Scotland (at present, this is the position in respect of fines within Scotland, but this will not be
necessary in future as the Scottish Court Service will record all fines collected on a national
computer system, avoiding the need for the administrative process where fines are sent from
one court to another in order for accounts to be settled).
AMENDMENTS 162-163 (SCHEDULE)
Hugh Henry
162 In the schedule, page 77, line 3, after <131(5)> insert <and (6)>
Hugh Henry
163 In the schedule, page 77, line 5, leave out from <each> to end of line 6

1. Amendment 163 reinstates section 131(6) of the Antisocial Behaviour etc. (Scotland) Act
2004, the repeal of which was provided for in paragraph 22 of the Schedule to the Bill as
introduced. Section 131(6) provides that a fixed penalty imposed under section 129 of that
Act may be enforced as if it were a fine imposed in the district court if the offender does not
pay it within the time allowed or request that the matter be taken to court. Repeal of that
provision had been proposed on the basis that district courts will be phased out under the
provisions of the Bill. On further consideration the view has been taken that this subsection
should remain in the 2004 Act, subject to the change made by amendment 162.
2. Section 131(6) of the Antisocial Behaviour etc. (Scotland) Act 2004 makes clear that the
unpaid sum is to be treated as if it were a court imposed fine when default takes place. This
provision is necessary as it ensures that the provisions on fines enforcement in the Criminal
Procedure (Scotland) Act 1995 can be applied. In particular, the provision will ensure that
the fines enforcement officer can exercise enforcement powers in relation to these penalties
where default takes place and an enforcement order is granted. Amendment 163 therefore
reinstates section 131(6).
3. Amendment 162 adds a reference to section 131(6) of the Antisocial Behaviour etc.
(Scotland) Act 2004 to paragraph 22 of the schedule, allowing the reference to ‘district court’
in that subsection to be substituted with ‘justice of the peace court’ in due course, to reflect
the transition from district courts to justice of the peace courts as part of the process of court
unification.. This is consequential on amendment 163.
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AMENDMENT 215 (SCHEDULE)
Hugh Henry

215 In the schedule, page 73, line 20, after <8(1)> insert <, (3)>
1. Paragraph 7(4) of the schedule to the Bill amends various references to “district court(s)” in
the Criminal Procedure (Scotland) Act 1995 to read “JP court(s)”. Those changes are
consequential on the process of court unification that will be facilitated by the Bill.
Amendment 215 picks up a missed reference to “district courts” in section 8(3) of the 1995
Act. Section 8(3) of the 1995 Act relates to the setting of district court holidays by the sheriff
principal.
AMENDMENT 98 (SCHEDULE)
Hugh Henry
98

In the schedule, page 72, line 12, at end insert—
<Legal Aid (Scotland) Act 1986 (c.47)
In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of section
150A (proceedings in absence of accused) of the Criminal Procedure
(Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.>

1.
Amendment 98 amends sections 22 and 31 of the Legal Aid (Scotland) Act 1986 (“the
1986 Act”) and is designed to replicate, in summary proceedings, changes made to solemn
proceedings by the Criminal Procedure (Amendment) (Scotland) Act 2004.
2.
In solemn proceedings, under section 92 of the Criminal Procedure (Scotland) Act 1995
(as amended by the Criminal Procedure (Amendment) (Scotland) Act 2004), where the court
decides to proceed with the trial in the absence of the accused and appoints a solicitor to act on
his or her behalf, the accused automatically receives criminal legal aid in terms of section
22(1)(dd) of the 1986 Act.
3.
Section 14 of the Bill introduces a new section 150A into the Criminal Procedure
(Scotland) Act 1995 to replicate for summary procedure the powers of the court to proceed to trial
in the absence of the accused and to appoint a solicitor to act on his or her behalf if there is no
solicitor with authority to act. This amendment will extend the availability of automatic criminal
legal aid in terms of section 22(1)(dd) of the 1986 Act to summary proceedings in these
circumstances. The amendment does not change the rules of legal aid in any way – it simply
extends their application to these cases, and is a direct consequence of the provisions in section
14 of the Bill.
4.
Section 31(1) of the 1986 Act allows an accused in receipt of legal aid or advice and
assistance to select their own solicitor or counsel. There is an exception to this rule in section
20
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31(1A) in solemn proceedings where the court has decided to proceed to trial in the absence of
the accused and has appointed a solicitor to act on behalf of the accused.
5.
This amendment will disapply the rule in 31(1) of the 1986 Act for summary proceedings
where the court proceeds with the trial in the absence of the accused and appoints a solicitor.
Clearly if the accused is not present it would not be possible for him or her to select their own
solicitor or counsel.
AMENDMENT 102 (SCHEDULE)
Hugh Henry
102

In the schedule, page 74, line 38, at end insert—
<( )

In section 119(11) (provision where High Court authorises new prosecution) of that Act, for
the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted “Section
65(4)(aa) and (b) and (4A) to (9)”.>

1. Amendment 102 rectifies an omission in section 119(11) of the Criminal Procedure
(Scotland) Act 1995 by substituting new cross references in subsection (11) to parts of section
65 of the Act (relating to custody time limits in solemn proceedings both in the sheriff and
High court). The current cross references in section 119(11) refers only to the custody time
limits applicable in solemn proceedings in the sheriff court. At present section 119(11) does
not impose custody time limits in the event of a re-trial in the High Court, when authority is
given by the High Court for a fresh prosecution under section 118(1)(c).
2. The purpose and effect of amendment 102 is that where, the High Court grants authority to
bring a new prosecution under section 118(1)(c) of the Act in disposing of an appeal, and the
accused is remanded in custody pending his or her re-trial, the accused has the protection of
the custody time limits in section 65 in both sheriff and High court proceedings.
AMENDMENT 105 (SCHEDULE)
Hugh Henry
105

In the schedule, page 75, line 9, at end insert—
<In section 283 (evidence as to time and place of video surveillance recordings) of the 1995
Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.>

1. Amendment 105 is technical in nature. It amends section 283 of the Criminal Procedure
(Scotland) Act 1995 (which deals with certification of evidence obtained using video
surveillance). This subsection currently refers to visual images recorded on a video tape.
2. The purpose and effect of amendment 105 is to expand the terminology used in section
283(1)(c) and (4) to include the recording of sounds as well as visual images, and also to allow
these to be recorded on a device, not solely on a video tape.
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UNDERTAKINGS – CURRENT USE, WHAT THE CPR BILL CHANGES AND
HOW THEY WILL BE USED MORE WIDELY IN FUTURE
Current law and use
1.
Undertakings are provided for by section 22 of the Criminal Procedure (Scotland) Act
1995. The section is headed “liberation by police” as it only the police who have the power to
liberate alleged offenders on an undertaking.
2.
The section provides that where a person who has been arrested and charged with an
offence which may be tried summarily – that is a case which may be tried in the sheriff court
where the sheriff is sitting without a jury, or in the district court – the officer in charge of a
police station may liberate the person on an undertaking. The undertaking specifies a date
and time at which the person is to appear at court and the person has to sign the undertaking
to the effect that he will abide by those terms. (in effect they are “undertaking” to turn up at
court on that date). If the person does not sign, or is not prepared to agree to the terms of the
undertaking, he will be detained in custody.
3.
In terms of getting an accused from the point at which the accused is charged by the
police until their first appearance in court there are 2 other options:
x
x

The police could decide to refuse to liberate the person (which will mean that the
accused is kept in custody pending his court appearance). This is known as a custody
case
The police could simply release the person and prepare a report to the procurator
fiscal. Once prepared the fiscal would decide whether to take action and, if so, cite
the person to attend court on a certain date. These are known as cited cases.

4.
When considering whether or not it is appropriate to give an accused an undertaking
the police will have regard to the guidelines issued by the Lord Advocate governing the use
of undertakings.
5.
At present undertakings are most commonly used in cases where the person is
charged with the offence of drink driving. The purpose is to get the case into court as quickly
as possible without detaining someone in custody where that is not deemed appropriate. It is
competent however (under existing law) for them to be used for offences triable summarily,
such as assault, breach of the peace or shoplifting.
6.
The gap between liberating the accused on an undertaking and appearance in court is
dependant upon local practice but is generally between 10 days and two weeks. This is
substantially shorter than the gap in cited cases and allows the case to be resolved more
quickly.
7.
Should the person fail to attend on the date and time specified a warrant may be
issued for his/her apprehension and s/he may be prosecuted for being in breach of the
undertaking. The penalty for that breach may be in addition to any other penalty imposed for
the original offence.
8.
The fact that an undertaking is in place does not commit the procurator fiscal to
prosecute the person on a summary complaint in the court specified in the undertaking, The
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procurator fiscal retains the ability to decide independently on the appropriate disposal of the
case i.e. no proceedings; fiscal fine; liberate for citation; summary complaint district court;
summary complaint sheriff court; petition proceedings.
What the CPR Bill Changes
9.
Section 6 of the Bill makes provision which extends and clarifies the provisions in
relation to undertakings.
10.
Subsection (2) provides that there is no need to arrest the alleged offender or to take
that person to the police station. The officer charging the alleged offender with the offence
can release the person on an undertaking at that stage. The undertaking will be in the same
standard form. The effect of this change will be to allow undertakings to take place without
the need to take the accused to the police station in every case (which can cause problems in
rural areas or at busy periods). This will also assist a greater use of undertakings to be made
in future as opposed to cited cases. This will allow cases to get into and be processed
through the court more quickly.
11.
Presently there is no statutory provision for conditions to be attached to an
undertaking issued to an accused, apart from the condition to attend at court on a particular
date. This is clarified by providing that the conditions on an undertaking are to be the same
as the conditions applying to a person liberated by a court on standard bail conditions.
12.
In addition, provision is made to allow the Scottish Ministers to make regulations,
describing by rank or otherwise, officers whose authority is required to impose any additional
conditions that may be necessary. This will give the police the ability to impose the standard
conditions and additional conditions if that is considered necessary. This will ensure that,
where a person is released on an undertaking they will be subject to certain conditions. As
the use of undertakings increases these will replace a number of the cases where an accused is
currently dealt with as a cited case. That will have 2 benefits:
x
x

The accused will appear in court more quickly.
For the period between the offence being committed and their appearance at court
they will be subject to conditions – that would not have applied if this were treated as
a cited case.

Although it will remain the case that if the accused is unwilling to accept the terms of the
undertaking s/he will be dealt with as a custody case.
13.
Section 6 of the Bill also makes provision in relation to the variation of undertaking
conditions by the fiscal and the use of undertakings following arrest on a warrant. More
detail on these provisions can be found in the Bill’s policy memorandum.
How will undertakings be used more widely in future and what are the benefits?
14.
In addition to the changes made by the Bill an important part of the summary justice
reform programme is getting more cases into court by way of undertakings as opposed to
cited cases. This will bring the case to court more quickly and ensure that the whole matter is
resolved more quickly. That is a core goal of the summary justice reform programme. Police
could make increased use of undertakings in this way without the additional changes in the
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Bill, but these changes do help. The ability of the charging officer to liberate the alleged
offender ”on the street” subject to the standard bail conditions will allow undertakings to be
issued quickly and will put the accused in a greater position of trust until the court date than if
s/he was simply released and told to wait for a citation from the fiscal about when to turn up
at court (a cited case – see para 3 above).
15.
It must be stressed that these provisions are not about allowing people who would
currently be dealt with as custody cases to be released on undertakings in future. Those
people will continue to be detained because there will be good reasons why the police do not
want to release them. There may be some very limited exceptions (e.g. – where a husband
and wife are arrested, one may be released on an undertaking to allow them to continue
looking after their children). The change that will take place in practice is to make a shift
from cited cases to undertakings. This will enable these cases to be dealt with faster. The
initial court appearance and the disposal of the case will be nearer the time of the commission
of the offence, a change which will help tackle reoffending and the accumulation of further
offences.
16.
The section also makes provision for breaches of undertakings and increases the
maximum penalty for breach from 3 to 12 months imprisonment
17.
The proposal is part of the overall objective of the summary justice reform
programme to make the process from caution and charge to appearance in court more
effective and fast.
Scottish Executive

3
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JUSTICE 1 COMMITTEE
EXTRACT FROM THE MINUTES
44th Meeting, 2006 (Session 2)
Wednesday 22 November 2006
Present:
Brian Adam (Committee Substitute)
Pauline McNeill (Convener)
Mrs Mary Mulligan

Marlyn Glen
Margaret Mitchell
Mike Pringle

Apologies were received from Stewart Stevenson.
Also in attendance was Mr Kenny MacAskill.
Criminal Proceedings etc. (Reform) (Scotland) Bill: The Committee
considered the Bill at Stage 2 (Day 4).
The following amendments were agreed to (without division): 134, 135, 136,
137, 138, 139, 140, 141, 142, 143, 144, 146, 147, 148, 149, 150, 151, 152,
153, 154, 155, 156, 157, 158, 159, 160, 193, 194, 195, 196, 197, 198, 199,
200, 201, 202, 203, 204, 205, 206, 207, 208, 209, 210, 211, 212, 96, 40, 97,
98, 213, 214, 215, 99, 100, 101, 41, 102, 103, 42, 104, 161, 43, 105, 162, 163
and 164.
The following amendment was agreed to by division—
145 (For 4, Against 1, Abstentions 1)
The following amendments were disagreed to by division—
188 (For 1, Against 4, Abstentions 1)
189 (For 1, Against 4, Abstentions 1)
190 (For 1, Against 4, Abstentions 1)
Amendments 220, 224 and 216 were moved, and with the agreement of the
Committee, withdrawn.
Amendments 184, 185, 186, 187, 191, 192, 221, 222, 223, 217, 218, 219 and
225 were not moved.
Sections 40, 41, 42, 43, 48, 49, 50, 51, 52, 54, 56, 57, 58, 61, 6, the schedule
and section 68 were agreed to as amended.
Sections 44, 45, 46, 47, 53, 55, 59, 60, 62, 63, 64, 65, 66, 67, 69, 70, 71 and
the long title were agreed to without amendment.
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The Committee completed Stage 2 consideration of the Bill.
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Scottish Parliament
Justice 1 Committee
Wednesday 22 November 2006
[THE CONVENER opened the meeting at 09:36]

Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 2
The Convener (Pauline McNeill): Good
th
morning and welcome to the 44 meeting in 2006
of the Justice 1 Committee. I ask members to do
the usual and switch off pagers, mobile phones
and anything else that might interfere with
broadcasting equipment.
Item 1 is the final day of stage 2 consideration of
the Criminal Proceedings etc (Reform) (Scotland)
Bill. It gives me pleasure to welcome Johann
Lamont to her first meeting of the Justice 1
Committee as Deputy Minister for Justice. I am
sure that you will be aware that we have had
robust exchanges with your predecessor and I am
absolutely confident that that will continue. I am
sure that you will agree that our exchanges have
always been constructive, particularly at stage 2 of
bills. I also welcome Max McGill, Paul Johnston,
Noel Rehfisch and Sara Evans from the Scottish
Executive, and Brian Adam MSP. I ask Brian
Adam to confirm that he is substituting for Stewart
Stevenson.
Brian Adam (Aberdeen North) (SNP): I am.
Section 40—Work orders
The Convener: Amendment 134, in the name of
the minister, is grouped with amendments 135 to
137 and 143.
The Deputy Minister for Justice (Johann
Lamont): I assure you that it is a joy to be here at
this late stage in the committee’s consideration of
this important bill.
Amendments 134 to 137 and 143 make minor
changes to the administrative arrangements for
intimating acceptance of a work offer. The bill as
introduced provides that the accused should
intimate acceptance of a work offer to the clerk of
court, who in turn is responsible for intimating that
to the procurator fiscal.
After further consideration, we think that the
involvement of the clerk of court in the procedure
is unnecessary; the clerk would simply be
performing a postbox function by receiving
accepted offers and passing them on to the
relevant procurator fiscal. The clerk has no further
role in work orders, so it is an unnecessary step.
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The purpose of amendments 134 to 137 and
143 is to remove the clerk of court from the
procedure. By virtue of amendments 134 to 136,
the accused will instead be required to intimate
acceptance directly to the relevant procurator
fiscal.
Amendments 137 and 143 are consequential.
Amendment 137 addresses the means by which
service of documents at an address given by the
accused can be presumed to have been effective.
The amendment removes reference to the clerk of
court in that context and inserts appropriate
reference to the relevant procurator fiscal. It does
not change the substance of the provision in any
way.
Amendment
143
is
consequential
on
amendment 134 and deals with the suspension of
the time bar while an offer of a work order is
pending, which is dealt with in section 42. Once
again, the policy is unchanged. The amendment
simply removes the reference to the clerk of court.
I move amendment 134.
Mrs Mary Mulligan (Linlithgow) (Lab):
Amendment 134 is sensible. Have procurators
fiscal expressed any concern about the
administration that they will take on?
Johann Lamont: Procurators fiscal will end up
with the information anyway. We are just cutting
out the bit in the middle that makes the process
longer.
Mike Pringle (Edinburgh South) (LD): I entirely
agree with Mary Mulligan. Amendment 134 is
sensible, and the bill is all about speeding up the
processes and getting people into court more
quickly. The amendment will help that, so it is a
positive move.
Amendment 134 agreed to.
Amendments 135 to 137 moved—[Johann
Lamont]—and agreed to.
Section 40, as amended, agreed to.
Section 41—Disclosure of previous offers
Amendments 138 and 139 moved—[Johann
Lamont]—and agreed to.
Amendment 184 not moved.
Amendment 140 moved—[Johann Lamont]—
and agreed to.
Amendments 185 and 186 not moved.
Section 41, as amended, agreed to.
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Section 42—Time bar where offer made
The Convener: Amendment 141, in the name of
the minister, is grouped with amendments 142,
144 and 187.
Johann Lamont: Amendment 141 is a minor
technical amendment and does not alter the effect
of section 42. It makes it clear that the suspension
of the time bar for statutory offences while the
offer of an alternative to prosecution is pending will
apply to all statutory offences, whether the time
limit is found in the statute giving rise to the
offence or in section 136 of the Criminal
Procedure (Scotland) Act 1995.
Amendment 141 adds specific mention of
section 136 of the 1995 act, whereas the original
form of words referred simply to
“any provision in an enactment”.

As section 136 of the 1995 act provides for the
time limit for the prosecution of all statutory
offences when the offence does not include a time
limit, a specific reference to it in new section 136B
of the 1995 act as introduced by section 42 will
improve clarity.
Amendments 142 and 144 are minor
grammatical amendments, although they are
nonetheless important. For the sake of clarity, the
word “where” is substituted by the word “if” at the
beginning of new sections 136B(c)(i) and 136B(c)
(ii) of the 1995 act as inserted by section 42. The
effect of the provisions is unchanged.
Amendment 187, lodged by Pauline McNeill,
would remove section 42. Section 42 allows the
time taken between the offer of an alternative to
prosecution being made by a prosecutor and the
offer being rejected by the accused or recalled to
be excluded from any time bar attached to the
offence by statute. The existence of a statutory
time bar will often be a consideration for
prosecutors when they issue offers of alternatives
to prosecution. In some cases, there may not be
time to make an offer and subsequently initiate
court proceedings if the offer is rejected.
Members will know that the committee
considered amendments to the system for
recalling fiscal fines last week to make the recall
system less restrictive. However, in some cases,
the recall system could mean that there is a
lengthy time between the date of the alleged
offence and the date on which a fine is recalled.
Rejection of the offer or a successful application
for recall is in effect a request to be tried for the
alleged offence, as it leads to the procurator fiscal
taking court action against the accused in respect
of the alleged offence. It would be unfortunate if
the effect of a late but well-founded application for
recall was that the prosecutor was unable to
prosecute the original offence because the case
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was then time barred. Amendment 187 could have
that effect.
As the aim of part 3 of the bill is to encourage
the appropriate use of alternatives to prosecution,
it seems counterproductive to remove section 42.
Doing so might lead to prosecutors choosing not
to issue offers of alternatives in otherwise
appropriate cases because of the risk that any
delay before refusal or recall might leave
insufficient time for the prosecutor to take
proceedings. In the case of a work order for
example, it might take some time for the
necessary arrangements to be made. The
offender might then decline to co-operate with the
order, resulting in the case coming back to the
prosecutor after the statutory time bar has passed.
As a result, the prosecutor might be forced to
prosecute in the first instance as that would be the
only certain way of dealing with the offence. That
change would deny the prosecutor the flexibility to
take the best approach to the case, having regard
to all the circumstances. It might also be
detrimental to the accused and the system if it
leads to court cases that could have been
avoided.
Therefore, I ask Pauline McNeill to consider not
moving amendment 187.
I move amendment 141.
09:45
The Convener: Amendment 187 is in my name.
I do not intend to say too much about it because it
is consequential to the debate on deemed
acceptance. I do not plan to move the
amendment; other members might be minded to
do so.
Margaret Mitchell (Central Scotland) (Con): I
would be grateful if the minister would clarify the
position on recall. As a consequence of last
week’s amendments, I understood that there
would be no time limit on someone applying for a
recall. Does the amendment alter that position?
Johann Lamont: There is no limit of time for
recall and it can be applied for in exceptional
circumstances.
Amendment 141 agreed to.
Amendments 142 to 144 moved—[Johann
Lamont]—and agreed to.
Amendment 187 not moved.
Section 42, as amended, agreed to.
Section 43—Fines enforcement officers and
their functions
The Convener: Amendment 188, in the name of
Kenny MacAskill, is grouped with amendments
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189 to 192. I welcome Kenny MacAskill to the
Justice 1 Committee. You have arrived just in time
to speak to your amendment.
Mr Kenny MacAskill (Lothians) (SNP): Thank
you, convener. I apologise for coming to the
committee late.
We seek to maintain faith in sheriff officers, a
profession that has served Scotland well and has
saved police time. The majority of witness citations
are sent out by police officers. Changes at the
Crown Office have resulted in some citations
going by post but, from anecdotal evidence, I
understand that serving citations takes up a
considerable amount of police time.
It has been recorded in newspapers and
elsewhere that there is a desire among the police,
whether the Association of Chief Police Officers in
Scotland, the Association of Scottish Police
Superintendents or the Scottish Police Federation,
to concentrate more on their core responsibilities
and not on other areas just because it has always
been so. In those circumstances, it appears to us
that we should be freeing up police time rather
than creating a new body.
There is already a well-regulated body in
Scotland that has served us well for many years
and is capable of doing the work. Currently, it
handles a great deal of citations in civil matters
and citations for the defence in criminal matters.
Amendment 188 is about retaining trust and faith
in that body rather than reinventing the wheel. The
consequential amendments relate to how sheriff
officers would be paid, because it might not be
possible to pay them using our current schemes.
However, they are happy to negotiate fees.
Amendment 188 is about saving police time and,
more important, retaining trust and faith in a
profession that is part of the Scottish legal system,
has served us well and should be allowed to
continue rather than our creating a new body. We
do not know who might make up such a body,
where they might come from and who might own,
operate or regulate it.
I move amendment 188.
Margaret Mitchell: Would the effect of your
amendments be to replace the proposed fines
enforcement officers?
Mr MacAskill: Yes—sheriff officers would act as
fines enforcement officers.
The Convener: We discussed the issue at
stage 1. We were particularly interested in whether
more regular use of sheriff officers for such
procedures would mean added fine recovery
costs. Sheriff officers’ fees are agreed by either
this committee or the Justice 2 Committee and it
seemed to me that greater use of sheriff officers
would involve considerable added cost. The
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Society of Messengers-at-Arms and Sheriff
Officers pointed out that it would be prepared to
negotiate. I presume that if sheriff officers were
doing more work, a reduced fee could be
negotiated, but I feel that we have not progressed
far enough with such discussions.
If we had fines enforcement officers, costs would
probably be kept down and there would certainly
be an onus on the Executive to monitor whether
the fines enforcement process worked effectively.
Kenny MacAskill and other members have made
the point that sheriff officers are experienced in
collecting fines, but the committee was worried
that greater use of them could add cost to the
system.
Mr MacAskill: No system will be cost free.
Fines enforcement officers will not work out of the
goodness of their hearts. It is clear that there will
be a cost to the system; the issue is how that cost
is factored in and how it is met. The use of sheriff
officers will have a cost, but in my experience their
costs—which are regulated—are reasonable. My
amendments provide for further regulation and a
separate table of fees that would be subject to
negotiation.
It is not the case that there would be a cost to
having sheriff officers act as fines enforcement
officers and no cost to using the proposed new
fines enforcement officers. There will be a cost to
the public purse—it is a question of which budget
heading it comes under. The sheriff officer system
is up and running, so there would be no
establishment costs. The costs of having interdicts
served and witnesses cited by sheriff officers have
been kept at what I would say is a competitive
level and, after all, the charges are regulated. It is
rather disingenuous to say that one method would
be cost free, whereas the other would be costly.
There will be a cost; the question is which budget
it comes out of.
Margaret Mitchell: I wonder whether your
proposal relates to concerns about a later
amendment that creates uncertainty about the
grade of the persons who will act as fines
enforcement officers. That amendment would
allow classes of person to be authorised to act as
fines enforcement officers, so they would not have
to be of a particular grade. You have alluded to the
experience that sheriff officers possess, the
databases and other information to which they
have access and their track record. Is the
uncertainty that a later amendment might create
about who might perform the function of fines
enforcement officer one of the reasons why you
have proposed the use of sheriff officers?
Mr MacAskill: Absolutely. It is not simply a
question of the databases, the facilities and the
modern structure of a sheriff officers firm in the
st
21 century. From dealing with sheriff officers in a
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political capacity over the past seven years and
from my experience as a defence agent for 20
years, I know that they are highly professional.
Few complaints are made against them, even
though they have to deal with difficult incidents
involving people who have a track record of
violence and who are not necessarily happy to see
them. In the main, they handle such cases
extremely capably and competently.
We are talking about a proposal to bring in a
new breed of officer. We do not know of what
standard they will be or what qualifications they
will have because that has not been investigated.
Serving notices on people is a difficult job and
taking money from them is a complicated matter.
Sheriff officers have shown themselves to be
capable of professionally serving interdicts,
impounding vehicles and so on, and they know
when to seek the assistance of the police. The
alternative is to leave such tasks to a body that
has not been tested. We have no real guidance on
what the standard of qualifications will be. We
have experience in this country’s judicial system of
transferring to others a variety of services that
were previously provided by a section of the
system. The result has been minimum-wage jobs
that have not been done well; that is a running
sore. Whether in Reliance or in some private
prisons, there are problems.
Johann Lamont: Far be it from me to suggest
that someone is making claims for amendments
that are not borne out by study of those
amendments, but I hope that members will bear
with me while I outline our position.
The amendments would not get rid of fines
enforcement officers. Such officers would remain,
but they would be stripped of their powers of
diligence. The amendments would not free up
police time, which is a separate matter. It is clear
that FEOs will be part of the Scottish
Administration, so one could argue that, as part of
that public body, they will be more accountable to
the Parliament.
Amendments 188, 191 and 192 would remove
from fines enforcement officers the power to arrest
a defaulter’s earnings or money held by a
defaulter in a bank account. Instead, those powers
would be exercisable only by a sheriff officer. The
bill envisages that those powers will be used by
FEOs in cases in which an offender is in default
and is unwilling to pay but has the means to do so.
Use of the powers will avoid the need for people in
that category to be sent to prison.
Fines enforcement officers are being introduced
to make the collection of fines more administrative,
freeing up the courts to focus on other business.
They are also being introduced to make the
enforcement process more robust. It is essential
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that FEOs have the tools to do that job. By
allowing FEOs to instruct arrestment of earnings
or funds held in a bank account, we are giving
them the means and ability to act quickly and
effectively in cases of fine default, where that is
appropriate. Without those powers, the ability of
FEOs to do their job would be severely curtailed.
In stage 1 evidence, it was made clear that
FEOs will be used to improve the levels of fine
collection and enforcement in Scotland and will be
the centrepiece of our reforms to fines
enforcement. That approach was welcomed by a
majority of committee members. That is not to say
that there will not be a continued role for sheriff
officers in the fines enforcement process. The bill
does not prohibit the involvement of sheriff officers
in carrying out civil diligence to recover fines.
However, there are three compelling reasons why
we should give FEOs all the powers for which
section 43 currently provides.
First, an FEO will be able to take a casemanaged approach to all outstanding fines against
an individual. As employees of the Scottish Court
Service, they will have quick and ready access to
all outstanding fines against an individual and will
be able to take balanced decisions. By contrast,
sheriff officers would be focused only on securing
payment of the particular penalty instructed.
Secondly, the functions of FEOs go wider than
enforcement and include the provision of advice
and information to defaulters to encourage
payment. FEOs will quickly develop expertise in
that discipline, which is an important part of our
proposals. Some people need action to be taken
against them to enforce payment; others need
advice and information, and payment will follow.
Sheriff officers would not be as well placed to
perform that role, as their main task would be to
collect individual penalties.
Thirdly, FEOs will have a wide range of powers
and duties to ensure that they can get the job
done. Those include the power to vary payment
terms, deduct from benefits or remit a case back
to court. The amendments would split those
powers across two professions, which would not
allow for the most effective approach to case
management. The bill does not prevent a judge
from ordering a fine to be enforced by way of
sheriff officers under sections 214 and 221 of the
1995 act, instead of granting an enforcement
order, if the judge considers that there are good
reasons for doing that.
The introduction of fines officers in England and
Wales has led to significant improvements in
collection rates. Although we start from a better
baseline, I fully anticipate that FEOs will have a
positive impact in Scotland. However, that will be
the case only if we give them the full range of
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Since they gave evidence at stage 1, Scottish
Court Service officials have held meetings with
representatives of the Society of Messengers-atArms and Sheriff Officers. In evidence, they
suggested that they would be willing to consider
the level of fees to be charged in respect of work
in the fine recovery process, but we are yet to
receive any revised proposal. I hope that the
dialogue that has been established will continue
so that sheriff officers can be involved in
appropriate cases, in a way that complements the
work of FEOs.
10:00
Amendments 189 and 190 would introduce an
additional step into the process of immobilising
and impounding a vehicle under new section
226D, which the bill will insert into the 1995 act.
The amendments would require the FEO to
instruct a sheriff officer in possession of a warrant
granted under section 221 of the 1995 act to carry
out the impounding of the vehicle. In practice,
most sheriff officers would, in turn, instruct a
suitably qualified contractor to carry out the
removal and impounding. That would mean that,
whenever an FEO wanted to carry out the seizure
of a vehicle to encourage payment of a fine, the
FEO would need to instruct a sheriff officer, who
would thereafter instruct a contractor to carry out
the seizure.
It might be argued that such a requirement
would provide a form of independent scrutiny over
the seizure process, but I question whether that is
what would be achieved. Given that the sheriff
officer would be acting on the instructions of the
FEO, it is difficult to see what the proposal would
add in practice. In effect, the FEO would need to
contract with a sheriff officer who would, in turn,
contract with the removal firm. That appears to be
a rather convoluted process.
The additional involvement of a sheriff officer
might also have financial implications for the
defaulter whose vehicle was seized. The sheriff
officer would need to be paid for being involved,
as the sheriff officer’s contract would be with the
FEO. New section 226D(6), which the bill inserts
into the 1995 act, provides that the FEO may
deduct any expenses associated with seizure of a
vehicle from the proceeds of sale, if a court
eventually orders that the vehicle may be sold.
The procedure that amendment 189 would require
would increase the fees that would need to be
deducted from the proceeds of sale as the sheriff
officer would also need to be paid. That means
that the defaulter would get less back.
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Let me provide two assurances on the record.
First, the sale of a vehicle to pay off an
outstanding fine will be used only as a last resort. I
hope that the threat of its use or the act of seizure
will prove effective in most cases. Secondly, FEOs
will be required to use reputable contractors—
most likely, those that are used by sheriff
officers—when instructing the seizure of a vehicle.
FEOs will be required to adhere to procedures that
will be at least as strict as those that sheriff
officers would follow.
In some cases, the court could authorise sheriff
officers to take steps to recover fines, including by
the seizure of a vehicle. That might be done if, for
example, no FEO is available to oversee the
process. Nothing in the bill would stop that.
However, I do not believe that the bill should make
that an absolute requirement in every case.
Therefore, I ask Kenny MacAskill to consider
withdrawing amendment 188 and not moving
amendments 189 to 192.
Margaret Mitchell: I understand, and I would be
grateful if the minister could confirm, that, in the
case of wilful non-payment, two pieces of
legislation already allow fines to be deducted from
salaries or benefits. However, those provisions
have not been used in the Scottish courts and, as
far as I am aware, judges do not make extensive
use of sheriff officers in that capacity. Does the
minister have a view on why that is so?
In one of our meetings with the sheriffs, it was
suggested that the difficulty is that the court
administration finds it too difficult to implement that
legislation properly. I am puzzled to know why the
bill seeks to transfer powers that are already
available in other pieces of legislation to FEOs
who will be equivalent to Scottish Court Service
officers, given that such officers do not use the
powers that are available to them at present under
the two existing pieces of legislation. What will the
proposals in the bill add? How can we have any
more confidence that the powers will be used in
the way that is intended?
Mrs Mulligan: I must confess that it seems so
long ago that we took oral evidence on the bill
that, when I first listened to Kenny MacAskill’s
proposals, I could not quite remember why we
decided not to proceed down that route but to go
with the Executive’s proposal instead. However,
as the minister reminded us, the ultimate aim of
the provision is to ensure that fines are paid. The
proposed extension of powers for fines
enforcement officers is actually a more rounded
approach because, instead of dealing with just one
element of fine recovery, it will allow the FEOs to
examine the reasons why an individual has not
paid the fine and how they can ensure that
payment is made. As the minister outlined, there is
an understanding that fines might not be paid for a
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host of reasons, which we need to try to address if
we are to achieve the ultimate aim of ensuring that
the fine or fines—unfortunately, people may
sometimes have more than one outstanding fine—
are paid.
Although I suspect that Kenny MacAskill will say
that sheriff officers could deal with cases where
there is more than one fine, sheriff officers tend to
concentrate on attaining single resolutions rather
than on considering everything in the round. On
balance, the committee felt that the Executive’s
proposal represented a new and holistic approach.
We hoped that the approach would mean that
more fines are paid timeously, or, if they are not,
that the cases are dealt with more successfully.
The Convener: Minister, it would be helpful if
you would respond to some of the points made—
particularly to Margaret Mitchell’s point. As I think
you said yourself, it should still be possible to use
sheriff officers when that is appropriate.
Johann Lamont: That would be for the judge in
court to decide, and they would give their reasons.
We should be clear about what is being said
about these amendments. There seems to be an
argument that we should not have fines
enforcement officers, but if the committee has
accepted the idea of having them, it really does
not make sense for those officers not to have the
powers that will let them do efficiently what we
want them to do.
Margaret Mitchell said that sheriff officers have
powers already but do not use them. The
difference is that fines enforcement officers will be
able to consider the case and then use their
powers to decide on the best approach for that
particular case. Currently, I think that it would be
for the judge to decide to instruct that a particular
power should be exercised. Under the bill, the
fines enforcement officer would consider the
person, consider the fine, decide whether the
person could not pay, or could pay but chooses
not to, and then consider all the alternatives.
Mary Mulligan made a crucial point. The
provisions are about ensuring that fines are paid.
We have to speed things up. If fines are not paid,
there are consequences for the credibility of the
system.
If Kenny MacAskill’s amendments are not
agreed to, what is being suggested will happen will
not happen. If members are signed up to the
notion that efficiency will be increased by having a
fines enforcement officer with the powers to look
into individual cases using case management, it
seems to me that they accept that the system will
be speeded up; that the people who have to pay
the fines will be supported; and that the integrity of
the system will be supported.

4036

Margaret Mitchell: My point was specifically
about wilful non-payment. I accept that there could
be a role for fines enforcement officers in looking
into the reasons why people have defaulted on
their fines. However, if the non-payment is wilful,
there seems to be a clear role for sheriff officers.
They are not playing that role just now, with the
powers that are currently available. I wonder
whether we are talking about a kind of hybrid
system. Perhaps there should be clarification at
stage 3.
Johann Lamont: The new system will charge
people with the responsibility of enforcing fines
and of using the powers that they have. We must
consider the defaulter as an individual, but we
must also ensure that we reduce the amount of
time that is taken up by people who simply do not
want to take responsibility for paying their fines. If
a fines enforcement officer has the responsibility
of working their way through the powers available
to them, it will speed up the process and will
prevent delays if people wilfully do not pay their
fines. I do not think that that diminishes in any way
the powers of the courts.
Mr MacAskill: The minister has made some
valid points. However, we come back to a
fundamental point of principle that Margaret
Mitchell touched on: do we want to enhance the
system, fine-tune it and make it work better, or do
we want to create yet another layer of
bureaucracy? Under the present system, the
sheriff decides on guilt or innocence and, if
appropriate, on the level of penalty. If it is a fine,
the sheriff decides on the level of the fine, basing
the decision on the person’s ability to pay.
That is the remit of the sheriff; it is not the remit
of a fines enforcement officer. If there are
difficulties that were not factored in when the
decision was made to impose a fine with a time to
pay order, there is a means inquiry court system.
We are in danger of taking powers from sheriffs,
who should enforce the penalty, and passing them
to someone over whom we have little control.
When we consider the system in England, it
seems that what frustrates people in this country is
not the nature of the negotiation between the
state—through the sheriff—and the individual who
has committed the offence, but the fact that the
payment that the court imposed has not been
made.
Rather than create an additional tier of
bureaucracy, what we should do and what the
public want is to get the correct money out of the
individual if they are—as was mentioned—wilfully
not paying. That is a matter of using the
enforcement powers that are available to us. If
there are problems, fines enforcement officers as
currently envisaged may be able to seek to
negotiate, but ultimately it seems to me that the
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matter should go back to the sheriff. It should not
be for an intermediary to decide to vary any level
of penalty, as that should be a matter for the court.
It seems to me that we should improve the
system, which is what the public want, rather than
create an additional tier of bureaucracy and take
away from the sheriff powers to enforce a penalty.
Therefore, I press amendment 188.
The Convener: The question is, that
amendment 188 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

ABSTENTIONS
Mitchell, Margaret (Central Scotland) (Con)

The Convener: The result of the division is: For
1, Against 4, Abstentions 1.
Amendment 188 disagreed to.
The Convener: Amendment 145, in the name of
the minister, is grouped with amendments 146 to
152, 158 and 159.
Johann Lamont: Section 43 of the bill inserts
into the 1995 act new section 226A, which
establishes fines enforcement officers. Section
226A currently provides that the Scottish ministers
may authorise “persons” to act as FEOs.
Amendment 145 makes a minor addition to the
section, so that the Scottish ministers may also
authorise “classes of person” to act as FEOs. That
change will, for example, allow particular classes
of employee within the Scottish Court Service to
act as FEOs without the need for every individual
to be specifically authorised.
In smaller courts, the role of the FEO may be
combined with other duties of the sheriff clerk. The
amendment will ensure that appropriate classes of
individuals, such as sheriff clerks, can be
authorised to act as FEOs. Any persons so
authorised will be given appropriate training and
will have their role as FEO factored into their
overall job profile.
FEOs will have an important part to play in
ensuring that fines are effectively collected and in
providing information and advice to offenders with
regard to payment. We want to ensure that they
can use the powers available to them
appropriately, both to secure payment from those
who choose not to pay, but also to provide advice
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and assistance to those who are genuinely
struggling to pay.
FEOs will be responsible for ensuring that an
offender complies with an enforcement order
made under new section 226B of the 1995 act.
Enforcement orders will be made by the court and,
once they are made, will provide the FEO with a
range of powers. When an offender is subject to
more than one outstanding fine, the FEO must
have regard to the total amount the offender has
outstanding. Offenders may have a number of
outstanding enforcement orders against them,
made in more than one court and perhaps in more
than one sheriffdom. Under the bill as introduced,
an enforcement order made in a particular
sheriffdom would normally have to be enforced by
an FEO based in that sheriffdom. That would
mean that when an offender has orders from a
number of sheriffdoms, different FEOs would have
to take enforcement action against the same
offender in respect of different fines. That is clearly
not the most effective way to work. It makes more
sense for a single FEO to deal with the
enforcement of all outstanding fines against an
offender.
Amendment 146 introduces further provisions
into new section 226A of the 1995 act to allow that
to take place. New sections 226A(3A) to (3C) of
the 1995 act will ensure that, when two or more
enforcement orders have been made against an
offender in different sheriff court districts, the FEO
for the sheriff court district in which the offender
lives may take responsibility for exercising
functions in relation to all outstanding enforcement
orders. When the FEO does that, he or she is
required to inform both the offender and any FEO
in the district from which the enforcement order is
being transferred. Those changes will allow a
single FEO to manage all outstanding fines
against a single accused, taking appropriate
enforcement action and providing advice and
assistance where required.
10:15
Section 43 of the bill inserts new section 226B
into the 1995 act. Amendment 147 makes a minor
technical change to the order of words in new
section 226B(4), which has no impact on the
policy.
Amendment 148 will allow enforcement orders
to be made in respect of unpaid road traffic fixed
penalties and fixed penalties for antisocial
behaviour offences under the procedure in new
section 226B(5).
That procedure already applies to unpaid fiscal
fines and provides that an enforcement order may
be made by the court on the application of the
clerk, once the fine falls into default, without the
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need for a formal court hearing. Allowing
enforcement orders to be granted in respect of
those fines without the need to bring the case
back to a formal fines inquiry court helps to
achieve the policy of allowing the FEO to advise
an offender and to take appropriate enforcement
action, involving the court only if it becomes
absolutely clear that enforcement of the fine using
the FEO’s powers is not a viable prospect. That
will cut down on the number of unnecessary fines
courts and reduce the number of fines warrants
that the police have to enforce, freeing up both the
police and the courts to concentrate on higher
priorities, while allowing effective enforcement to
take place.
Amendment 149 will allow enforcement orders
to be made in that way in respect of fines that
have been transferred into Scotland from England
or Wales. Amendments 150 and 159 are technical,
and consequential on amendments 148 and 149.
Amendments 151 and 152 are technical
changes to new section 226B(7). That section, as
introduced, provides that,
“While an enforcement order has effect”
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with a case referred back to it in that way.
Amendment 158 removes from the bill new section
226G(9)(b), which provided the court with the
power to
“revoke the enforcement order and make an enforcement
order of new”.

That power is considered unnecessary. Other
disposals available to the court under new section
226G(9) include the power to vary the
enforcement order, to revoke the order and deal
with the offender as if it had never been made, to
confirm the order, to direct the FEO to take
specified steps to ensure payment, or to make
such other order as the court thinks fit. That range
of options makes the power to revoke the order
and make an order of new superfluous.
I move amendment 145.
Mike Pringle: Could the minister confirm that, if
the court has imposed a fine of £100, the fines
enforcement officer will not be able to go along
and tell someone that he has decided that they
need to pay less or more? Can she confirm that
what the fines enforcement officer is doing is
enforcing the £100 fine and that he cannot vary
the fine? Will she also comment on the
observation
that
one
of
the
intended
consequences of the bill is to deal with all those
people who are in Scottish prisons, particularly
Cornton Vale, because they have not paid fines?

in respect of a fine, the court cannot exercise
certain powers that it usually has, such as varying
payment terms or imposing an alternative
sentence of imprisonment to be effective if default
takes place. Those powers are suspended for as
long as responsibility for enforcement is
transferred to the FEO under the enforcement
order. It is anticipated that enforcement orders will
be made in respect of most court-imposed fines,
allowing the FEO, as opposed to the court, to take
enforcement action. Only if that action proves
unsuccessful will the case be sent back to the
court by the FEO, with the possibility of a courtimposed sanction then being imposed. While the
enforcement order is in force, or where the court is
minded to impose an enforcement order in respect
of a fine, it is considered inappropriate that the
court should be able to exercise its enforcement
powers, as the task of enforcement is being
passed to the FEO. Amendment 151 makes it
clear that the court’s enforcement powers are not
to be exercised in advance of making an
enforcement order if that is a course of action that
the court is going to take in respect of the fine. The
effect of amendment 152 is to put it beyond doubt
that the suspension of the court’s enforcement
powers applies for as long as the enforcement
order continues to have effect.

Margaret Mitchell: I reiterate my reservation
about amendment 145. When we discussed the
concept of fines enforcement officers, I had a
picture of a dedicated person, who would be
readily identifiable as the fines enforcement
officer. There would be no ambiguity about whose
responsibility fines enforcement was. Amendment
145 implies that fines enforcement officers could
be particular classes of employee. That adds an
unhelpful vagueness to the process. Will the
minister comment on that?

Amendment 158 is technical and has no effect
on the policy in section 43 of the bill. New section
226G of the 1995 act, inserted by section 43,
allows a fines enforcement officer to refer an
enforcement order back to court in specified
circumstances. New section 226G(9) lists the
range of disposals open to the court when dealing

The Convener: It would be helpful if the minister
would indicate who the Executive is considering
recruiting to this new position. What I have heard
this morning is that there might be a mix of
different recruits, which would include a class of
persons, the specific reference being to the clerk
of court.

One of the aims of the bill is to keep people out
of prison and to make the system quicker. One of
the benefits of fines enforcement officers will be
that far more fine defaulters will have a
relationship with somebody who is trying to sort
out the problem, which means that they will not
have to go back to court and that they will not
have to go to prison for a short period such as 14
days, 28 days or three months. We need to keep
fine defaulters out of prison. Perhaps the minister
could give her opinion on that.
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My second point is about the discretion of the
fines enforcement officer. It is clear from what you
have said, minister, that the fines enforcement
officer can send a person back to court,
presumably if they are defaulting on payment. Will
there be guidelines on that? Is it for the fines
enforcement officer to determine whether there
has been a complete failure on the part of the
offender to continue to pay their fine?
The final point is connected to the one that Mike
Pringle raised. The Executive has a number of
pilots to explore the use of disposals other than
custody for fine defaulters. What is expected of the
courts in those pilots? In the pilots—one of which I
think is in Glasgow—would a default on a fine
result in a probation order rather than a custody
order?
Johann Lamont: First, on the points raised by
Mike Pringle, I can confirm that fines enforcement
officers cannot vary the payment. What they can
do is to vary the time given for payment. That
makes sense, given that the underlying policy
position is that people need to take responsibility
for their actions. If the punishment that is deemed
appropriate for an offence is a fine, the fine should
be paid. An offender must take responsibility for
that and be supported to do that.
Margaret Mitchell commented on whether fines
enforcement officers would be dedicated and
readily identifiable. We are trying to make the
system more rational, and it would be illogical for a
court to have a full-time, dedicated fines
enforcement officer when the amount of work does
not merit it, unless they are asked to do other work
at the same time. Of course, they would have to
be trained, and identified as fines enforcement
officers. It would be a serious job—it would not
simply be a case of asking whoever happens to be
around at the time to do the job. However,
amendment 145 would allow them to have other
responsibilities. They would be employees of the
Scottish Court Service, so it is not something
random. Fines enforcement remains a significant
role, but the difference is that it would be part of
the job as opposed to the entirety of the job. The
visibility remains the same.
The convener asked about guidelines on the
circumstances in which a case could go back to
court. The circumstances in which that could be
permitted are identified in new section 226G(1).
The Convener: A point was made about the
range of disposals in relation to fines. I am not
sure whether you covered that. Mike Pringle and I
asked whether this is an opportunity to consider
what courts are expected to do about fine defaults.
Johann Lamont: In relation to the pilots on
attendance orders and so on, we see them in the
context of trying to keep out of prison people who
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have been found guilty of an offence for which a
fine is the appropriate punishment. The intention is
to complement the proposals on FEOs. There has
to be some kind of joined-up thinking around all
this. Of course, the pilots will be fully evaluated so
that we have a sense of what comes out of them.
Margaret Mitchell: I thank the minister for that
explanation. I am not suggesting that FEOs should
necessarily be full time, but more clarity is required
on who they will be, on their remit and on how they
will improve things. If we are still using sheriff
officers somewhere, where will they fit in?
Amendment 145 is unhelpful and it has not added
clarity. I would like to explore the matter further at
stage 3.
Johann Lamont: We are trying to rationalise
the system, and it is logical that somebody could
be a fines enforcement officer as part of their
duties. In the vast majority of cases, it will be their
only duty because of the amount of work that is
generated in their area. However, it is rational to
allow someone to be a fines enforcement officer
as part of their job. That will not diminish their
visibility or their responsibility.
I suspect that the committee is unnecessarily
anxious about amendment 145. I urge members to
support it.
The Convener: Will fines enforcement officers
be recruited in some cases or will roles be
combined in every case?
Johann Lamont: In the majority of cases, the
amount of work that is generated will require a
dedicated, full-time fines enforcement officer.
However, we do not want there to be an obligation
to have full-time FEOs in places where there is not
enough work to merit that.
The Convener: That is helpful.
The question is, that amendment 145 be agreed
to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

AGAINST
Mitchell, Margaret (Central Scotland) (Con)

ABSTENTIONS
Adam, Brian (Aberdeen North) (SNP)

The Convener: The result of the division is: For
4, Against 1, Abstentions 1.
Amendment 145 agreed to.
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Amendments 146 to 152 moved—[Johann
Lamont]—and agreed to.
Amendment 189 moved—[Kenny MacAskill].
The Convener: The question is, that
amendment 189 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

ABSTENTIONS
Mitchell, Margaret (Central Scotland) (Con)

The Convener: The result of the division is: For
1, Against 4, Abstentions 1.
Amendment 189 disagreed to.
The Convener: Amendment 153, in the name of
the minister, is grouped with amendments 154 to
157.
10:30
Johann Lamont: Amendments 153 and 154
make two minor changes to the operation of the
procedure under new section 226D of the 1995
act, as inserted by section 43 of the bill, which
provides a fines enforcement officer with the
power to seize an offender’s vehicle in the event of
default taking place.
New section 226D(4) places a duty on the FEO
to inform the offender of the existence of a seizure
order once it has been made. Amendment 153
amends that section so that the FEO is under a
duty to inform the offender of the existence of the
seizure order once it has been carried out—in
other words once the vehicle has been
immobilised or impounded. There might be some
time between the making of a seizure order and
the carrying out of the steps that are permitted by
the seizure order. By placing an obligation on the
FEO to advise the offender of the seizure order
when it is made an opportunity might be created
for the offender to take steps to render it
ineffective by, for example, selling the vehicle or
passing ownership of it to someone else.
Amendment 153 ensures that the FEO must still
notify the offender of the seizure order, but only
when it is put into effect, reducing the likelihood of
any evasive action. The offender will be aware that
the seizure of any vehicle that he or she owns is a
power open to the FEO should he or she fall into
default and warnings to that effect will be given by

4044

the FEO in seeking to encourage payment of the
fine before any action is taken.
New section 226D(5) provides that the FEO may
apply to the court to make an order authorising the
sale of a vehicle when a seizure order has been
made. Such an order would be premature at that
point, however, as the FEO could not seek to
dispose of a vehicle until it had been seized.
Amendment 154 provides that such an application
may be made only once the seizure order has
been carried out.
Amendments 155 and 156 also relate to the
seizure of vehicles. New section 226D provides
the FEO with the power to seize an offender’s
vehicle, for the purpose of obtaining payment of an
outstanding fine where the offender is the
registered keeper of that vehicle. We believe that
that will be a useful tool for the FEO. Appropriate
use of that power will encourage the payment of
outstanding fines, but proper safeguards must also
be in place.
New section 226H of the 1995 act, inserted by
section 43 of the bill, provides that the offender
may apply to the court for a review of actions
taken by the FEO, including any decision taken to
seize a vehicle. That is an important safeguard.
However, committee members pointed out at
stage 1 that there is no provision in the bill to
provide a third party with a right of appeal against
the decision of an FEO to seize a vehicle, where
that third party claims to own the vehicle.
Amendment 155 addresses that concern by
introducing new sections 226D(6A) and 226D(6B)
into the 1995 act. New subsection (6A) provides
that a third party that claims to own a vehicle that
has been seized by an FEO may apply to the FEO
to have the seizure order revoked. Should the
FEO refuse to take action as a result of that claim,
the application may be considered by the sheriff. If
either the FEO or the sheriff is satisfied with the
third party’s claim, then the seizure order shall
cease to have effect. New subsection (6B) makes
it clear that that procedure applies only in respect
of a vehicle seizure made under section 226D of
the 1995 act.
Amendment
156
is
consequential
on
amendment 155. It provides that regulations that
may be made providing further detail on the
seizure of vehicle provisions may include provision
as to the new third-party right of appeal introduced
by amendment 155.
New section 226D(10) provides that the Scottish
ministers may make regulations in respect of fines
enforcement officers’ powers to seize an
offender’s vehicle in order to secure compliance
with an enforcement order. New section 226D(11)
provides a list of matters that regulations made
under new section 226D(10) may include provision
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for. Amendment 157 adds a new paragraph to
new section 226D(11) to provide that such
regulations may make provision as to the payment
of fees, charges or other costs in relation to the
seizure, storage, release from seizure or disposal
of a vehicle seized under section 226D. That puts
beyond doubt the fact that regulations may make
provision in relation to who should pay those
costs, particularly where a vehicle is returned to an
offender following payment of the fine.
I move amendment 153.
The Convener: I thought that I was in another
time and place there; for a minute I thought that
you said that you supported a third-party right of
appeal, but I might be mistaken. I could not resist
saying that.
I welcome the amendments. As the minister
said, the committee was concerned at stage 1
about those issues, such as whether a vehicle that
belonged to someone else could be seized
because of a fine default. Could you advise the
committee at what stage a fines enforcement
officer can trigger the seizure order in relation to a
vehicle? Is it when the person first defaults, or
when they continue to default? What is the
maximum time for which a vehicle could be
immobilised, particularly if another person
challenges who owns it? If that process took a few
weeks, the person challenging ownership of the
vehicle would not be able to access it during that
time. Does the bill oblige the fines enforcement
officers to get a market price for the vehicle when
it is sold?
Margaret Mitchell: I welcome the effect of
amendment 155, which strengthens a potentially
useful provision by providing the third-party right of
appeal in situations where the fine defaulter does
not own the vehicle that has been seized. I thank
the minister for lodging the amendment in
response to the concerns that the committee
expressed at stage 1.
Mrs Mulligan: My questions are along similar
lines. Given that notification and seizure would
happen at the same time, what is the timescale for
a third party to claim that they, rather than the fine
defaulter, are the owner of the vehicle? Does the
right of appeal apply only where a third party owns
the vehicle? What would happen if there was
shared ownership?
Brian Adam: I am coming to the bill rather late.
Will the minister spell out the order in which things
happen when an officer is trying to recover a fine?
Where in the pecking order is seizure of vehicles?
I have considerable concerns about the whole
approach, because it seems like we are revisiting
poindings and warrant sales. Are we going for
bank accounts and income before we go through
the warrant sales procedure? What is the order of
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priority for fines enforcement officers, or whoever
is being granted the power to act?
The Convener: Given that quite a few points
have been made, it would be helpful if you could
clarify any of them, minister.
Johann Lamont: It would be a bonus if I could
clarify any of them.
I provide two reassurances. First, the sale of a
vehicle to pay an outstanding fine will be used only
as a last resort. I hope that the threat of its use or
the act of seizure will prove effective in most
cases.
Secondly, FEOs will be required to use
reputable contractors when instructing the seizure
of a vehicle and to adhere to procedures that will
be at least as strict as those that would be
followed by sheriff officers.
Brian Adam suggested that the procedure was
like poindings and warrant sales. However, we are
talking about fines rather than debts—there is a
distinction. We have made it clear that a range of
powers are available to an FEO, so if there was
money in a bank account, it is logical that that is
the first place that they would go.
On timing, the third party can apply for recall of
the seizure order as soon as seizure is carried out.
The application would then have to be considered.
As long as the application had been received, the
vehicle could not be disposed of in the meantime.
It is also worth pointing out that new section
226D(6) makes it clear that any proceeds from the
sale of a seized vehicle must first be used to pay
off any unpaid fine, and fees and charges after
that. A car would not be seized or got rid of if that
did not cover the outstanding fine that had been
defaulted on.
The Convener: So it would not be possible for a
fines enforcement officer to seize a vehicle and
sell it on to cover just part of a fine. The fines
enforcement officer would have to think that, by
the sale of the vehicle, they could cover the whole
of the fine.
Johann Lamont: In practice, an FEO will seize
a vehicle only if its sale will cover the fine.
The Convener: I seek two further points of
clarification. First, I am pleased that you have put
on record the fact that the provision would be a
last resort. Is that clear in the bill, or is it simply the
view of the Executive that that is how the provision
should be used?
Johann Lamont: There is no statutory provision
there, but the policy that underpins the bill is that
the seizure of vehicles provision is seen as a last
resort. Logically, fines enforcement officers will
seek to achieve repayment in the most effective,
efficient and straightforward way. It is also logical
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that, if there is money sitting in a bank account,
that is the first place to go. A number of delays are
built into seizure, sale and so on, and those are
not the first options that officers would want to use.
I emphasise the logical approach of the FEO and
the way in which they would view the whole case.
That should give the committee sufficient
reassurance.
The Convener: Secondly, Mary Mulligan and I
were pursuing the issue of what the maximum
time would be in relation to someone recalling the
process because they were claiming that they
owned the vehicle. Would you be willing to discuss
that further for stage 3? I am not clear about what
the maximum time might be. Someone could
make the challenge that they are the owner of the
vehicle in question, but it could remain out of use
for a week. That could effectively be quite a long
time, depending on the person’s circumstances. If
nothing else, I want to be clear about what the
maximum time would be before that person was
able to challenge the provision, successfully or
not.
Johann Lamont: The provision is not there to
encourage further delay. It was acknowledged in a
point that was made by the committee that people
could become disadvantaged, so third parties
should have some space in which to make an
application. On the broader issue, there is a power
to make regulations setting out the timescales,
and the committee will have the opportunity to
scrutinise those.
The Convener: I do not know how other
members feel about this, but I think that it would
be worth discussing that point. The other approach
would be to ensure that the fines enforcement
officer is clear about the ownership of the vehicle
before proceeding. That would perhaps prevent
any delay, should it be discovered that someone
else owned the vehicle and that it should therefore
not be seized. I would be grateful for a
commitment on that and for further discussion on
the matter.
Johann Lamont: That is the nub of the
argument that the committee has developed on
the matter. If someone is the keeper of a vehicle
but does not own it, I am not clear about how the
fines enforcement officer would be able to
establish who was responsible for it other than
through the process as it is set out. It is clear,
however, that vehicle seizure is not the first route
that a fines enforcement officer will take.
Brian Adam: This might be revisiting something
that the committee has already discussed, but can
the minister confirm that new section 226D(1)(a)
marks the introduction of clamping in Scotland for
the first time? As I understand it, we do not have
that at present. Could you explain why it is
necessary to immobilise as well as impound a

4048

vehicle? Once it has been seized and impounded,
immobilisation is surely not necessary. Some of
the clamping practices that have brought the
enforcement of the law into disrepute south of the
border should not be introduced here on the back
of the Criminal Proceedings etc (Reform)
(Scotland) Bill. If we introduce something that
allows clamping by FEOs, the principle will be
established. Could the minister clarify that?
10:45
The Convener: As no other member wishes to
speak, I call the minister to wind up and address
that point if she can. We have not gone into the
level of detail of discussing what immobilisation
means; we have not scrutinised the impounding of
vehicles.
Johann Lamont: We are not attempting to
import into Scots law heinous practice on clamping
from south of the border. Clamping already exists
for particular offences and is a stage before
seizure. The correct order is to immobilise a
vehicle and then to impound it. That already
happens for tax offences. I hope that I have
allayed fears and anxieties about that. It is logical
first to immobilise a vehicle that we seek to
impound, so I urge members to support the
amendments in Hugh Henry’s name.
Amendment 153 agreed to.
Amendment 154 moved—[Johann Lamont]—
and agreed to.
Amendment 190 moved—[Kenny MacAskill].
The Convener: The question is, that
amendment 190 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)

AGAINST
Glen, Marlyn (North East Scotland) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Pringle, Mike (Edinburgh South) (LD)

ABSTENTIONS
Mitchell, Margaret (Central Scotland) (Con)

The Convener: The result of the division is: For
1, Against 4, Abstentions 1.
Amendment 190 disagreed to.
Amendments 155 to 157 moved—[Johann
Lamont]—and agreed to.
Amendment 191 not moved.
Amendments 158 and 159 moved—[Johann
Lamont]—and agreed to.
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Amendment 192 not moved.
Section 43, as amended, agreed to.
After section 43
The Convener: Amendment 160, in the name of
Hugh Henry, is grouped with amendment 164.
Johann Lamont: Amendment 160 adds a new
section that will entitle the Scottish ministers to
make provision by order to implement the
European Council framework decision on the
application of the principle of mutual recognition to
financial penalties. Amendment 164 makes it clear
that any order that is made under the provisions in
amendment 160 will be subject to the affirmative
procedure.
On 7 September, the Minister for Justice wrote
to advise both justice committees of our intention
to lodge an amendment on the framework
decision. Following discussion with the Home
Office, it was agreed that, so far as the framework
decision applies to Scotland, the changes that will
be required to the law will be within devolved
competence, so we want to ensure that they can
be properly considered by the Parliament once
ready.
However, the fact that the issues fall within
devolved competence does not mean that plans
for implementation in Scotland can be developed
in isolation. A United Kingdom-wide approach to
several of the issues that are covered will be
necessary to ensure that the UK, as a single
member state, enforces consistently fines that are
transferred to it from other EU states.
As explained in the letter of 7 September, a
consistent approach is needed to any dual
criminality requirement throughout the UK;
otherwise, other member states could allege that
the enforcement of penalties in the UK was
inconsistent. The UK as a whole needs to consider
whether to adopt any of the discretionary factors
that will allow non-recognition of a financial penalty
that has been transferred under the framework
decision.
Discussions on implementation of the framework
decision are taking place with the Home Office.
Unfortunately, the Home Office is not yet in a
position to confirm when legislation that will give
effect to the framework decision in England and
Wales will be introduced at Westminster. Members
will appreciate that it is not possible for us to bring
forward detailed provisions that will implement the
framework decision in the bill in the absence of
such proposals.
In view of the fact that the implementation
deadline for the framework decision falls around
the time that the Scottish Parliament will be
dissolved, we have considered what steps can be
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taken to ensure that it can be implemented as
quickly and effectively as possible, in tandem with
the rest of the UK and in a manner that will allow
the Scottish Parliament to scrutinise the relevant
provisions. We believe that taking the power to
implement the framework decision by order and
making that order subject to the affirmative
procedure will allow speedy implementation as
soon as a consistent approach has been
developed throughout the UK without jeopardising
the Parliament’s right to scrutinise the measures.
I move amendment 160.
Amendment 160 agreed to.
Sections 44 to 46 agreed to.
Section 47—Making provision for JP courts
The Convener: Amendment 220, in the name of
Mike Pringle, is grouped with amendments 193 to
198, 221, 223 and 225.
Mike Pringle: There are several amendments in
my name in the group.
At stage 1, Saturday sittings of justice of the
peace courts were discussed and not entirely
ruled out. Amendment 220, which is a probing
amendment, would allow JP courts to sit at a more
socially agreeable time. Many defenders who work
full time must take time off their work to go to
court. It would be useful for such people if they
could go to court on a Saturday, particularly if a
motoring offence is being considered. Most JPs
work full time and would perhaps be able to work
on Saturdays. We have, after all, a socially
agreeable and family-friendly Parliament in which
votes are cast at 5 o’clock on Wednesdays and
Thursdays. It is worth exploring the amendment
with the minister.
I move amendment 220.
Shall I speak
convener?

to

amendment

200

now,

The Convener: No. Do you want to speak to
any other amendments in the group?
Mike Pringle: No.
Johann Lamont: Section 48(1) of the bill as
introduced provides that
“A sheriff principal has day-to-day responsibility for the
efficient administration of any JP court located in that sheriff
principal’s sheriffdom.”

Amendment 193 will remove the words “day-today”. Sheriffs principal approached us about the
wording of the provision in view of the fact that
they will primarily have a supervisory role in the
administration of the JP courts—they will not be
expected to have a hands-on role on a day-to-day
basis. As a result, the wording of section 48(1)
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gave the wrong impression. We took account of
those views in lodging amendment 193.
Amendment 194 is a minor and technical
drafting amendment. Saying that sections 9 and
10 of the 1995 act “include” further provision in
relation to the territorial jurisdiction of the JP
courts, makes it clear that those sections also deal
with other matters and that they are not solely
concerned with the territorial jurisdiction of those
courts.
Amendments 195 to 198 are intended to ensure
that justices of the peace and stipendiary
magistrates can carry out signing functions at any
place in Scotland. Currently, the bill makes
provision for justices of the peace and stipendiary
magistrates to carry out signing functions only
within their sheriffdom. Signing functions do not
relate to criminal proceedings and so are not
covered by section 49(5). Restricting the signing
functions of JPs and stipendiary magistrates in
such a way is not our policy intention. Essentially,
the sorts of responsibilities that are covered by the
phrase “signing functions” are confined to
confirming facts within the justice’s knowledge,
such as the fact that somebody has made a
written declaration or that they have just signed a
document. The responsibilities are not judicial
responsibilities. In practice, we expect that justices
will normally carry out those functions within their
own sheriffdoms, but we see no reason to prevent
them from carrying out signing functions
elsewhere in the country if they are asked to do
so.
For that reason, amendment 195 removes the
statement that JPs can exercise signing functions
at any place in the sheriffdom for which they are
appointed. Amendment 196 then makes it clear
that a JP or stipendiary magistrate can exercise
signing functions anywhere in Scotland. It is
perhaps worth noting that amendment 196 means
that councillors will be able to perform their signing
functions in any place in Scotland, as section
63(2) allows councillors to exercise signing
functions in the same manner as JPs.
Amendment 197 is a direct consequence of
amendment 195. Amendment 198 makes a minor
and technical drafting change to section 49(6)(a),
which should refer to subsections rather than
sections.
Amendment 220, in the name of Mike Pringle,
seeks to ensure that ministers, in fulfilling the
general duties that section 47 places on them to
make provision for the organisation and
administration of JP courts, will allow the courts to
sit on a Saturday. I am aware that Saturday court
sittings were raised briefly at stage 1, and we have
been mindful not to do anything that would
preclude them in legislation. Section 8(1) of the
1995 act makes it clear that a district court
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“may sit on any day for the disposal of … business.”

The court must not be required to sit on a
Saturday, but it is not prohibited from doing so.
The bill will amend the reference to “district court”
in section 8(1) of the 1995 act to read “JP court”;
that appears to do what amendment 220 seeks to
achieve.
I assure members that there is nothing in the bill
or in the 1995 act that will prevent JP courts from
sitting on a Saturday. Ministers would not be able
to exercise the general duty that is provided under
section 47(1) in a way that precludes JP courts
from sitting on a Saturday. Section 48 makes it
clear that responsibility for the efficient
administration of JP courts rests with the
appropriate sheriff principal. It will include the
responsibility for setting court sitting days and
holidays in consultation with the relevant local
interests. Saturday sittings could be arranged if
they were considered to be appropriate and the
local court was in agreement. It makes sense to
leave local decisions such as court sitting days in
the hands of the sheriffs principal, who will take
such decisions following consultation. Local court
management is best exercised by those who need
to work in and manage the court.
Our legislative framework will not prohibit JP
courts from sitting on Saturdays, nor will it require
every JP court to be open on every Saturday. I
hope that that reassures Mike Pringle that the bill
provides the right degree of flexibility on sitting
days and I ask him to consider withdrawing
amendment 220.
I have a critique of Mike Pringle’s other
amendments in the group. I wonder whether he
wishes to speak to them before I make it.
Mike Pringle: May I come back in, convener?
The Convener: Yes.
Mike Pringle: Amendment 221 would delete the
provision in the bill that means that JP courts will
be constituted by only one JP. That provision was
quite an issue during stage 1; we received
submissions on it from a number of bodies. For
example, the East Lothian justices committee said:
“The East Lothian justices see this as a seriously
retrograde step which puts at risk the continuation of the
three-justice bench, an arrangement they see as an integral
part of the delivery of local justice in the district courts at
present and in the JP Courts in the future.”

During oral evidence taking, we heard from
Graham Coe that a considerable number of district
courts are now constituted by three JPs and that,
in many instances, without a three-justice bench,
there would not be enough work for the justices in
the area. The Inverclyde justices committee had a
slightly different view: at the moment, there is only
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one justice on a bench in Inverclyde, and the
justices committee was happy with that.
The committee said in its stage 1 report that it
was concerned about the idea of doing away with
the multimember bench:
“The Committee recognises that the retention of the
multi-bench could be a useful tool in ensuring that sitting
time for JPs does not suffer disproportionately.”

I accept much of what has been said, but
changing to a single-justice bench would not be a
welcome step in many JP courts in Scotland,
particularly in rural areas. There would be serious
repercussions in many areas, so I suggest that we
reconsider the change. I would be interested to
hear what the minister has to say about that.
11:00
Amendment 223 seeks to insert two new
subsections into section 56. One of my
considerable concerns, which is shared by other
members, is about how much training there will be
for justices. Such training is extremely patchy in
Scotland—it is quite good in some areas, but
almost non-existent in others. When I was a
justice of the peace and I first came to Edinburgh,
had I been thrown on to a single-justice bench
immediately, there would have been serious
consequences for justice. That is the case for
most other justices, because they need to get
experience.
We gained that experience by sitting with
another justice for a considerable time. On a
three-member bench, which I spoke about in
relation to my previous amendment, that would not
be necessary because two experienced justices
could sit with a justice who had just been
appointed. That is an advantage of the threejustice bench. However, where there is a singlejustice bench, it is incumbent on us to ensure that
we deliver good justice through experienced
justices.
The committee report talked about the
development of the training and appraisal package
for JPs and about JPs requiring to sit at least once
a month during their first year. It said that the
“requirement would not exceed the current average number
of sittings but would impose a requirement for regular
sittings.”

To be experienced on the bench, a justice has to
sit regularly. Amendments 221 and 223 would
improve our justice system. I will be interested to
hear the minister’s response.
Johann Lamont: Amendment 221, which was
lodged by Mike Pringle, would remove the ability
of ministers to make an order that would provide
for a JP court to be constituted by one JP only.
However, there might be benefits in the future in
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ensuring that all JP courts throughout the country
are constituted by one JP. It would ensure
consistency of provision and it might also make it
easier to provide high-quality training and
appraisal throughout the country if all JPs were
doing the same job, rather than there being some
courts with a chair and two wing members on each
bench.
However, as has been outlined, we are aware
that there would be serious difficulties in moving
towards a uniform one-person bench at the
moment. First, the change would be unpopular in
those parts of the country that currently have
three-person benches. Secondly, it would reduce
the opportunities for JPs in some areas to sit on
the bench frequently enough to gain adequate
experience. Thirdly, it would involve imposing an
additional change upon district courts with threeperson benches at a time when they are already
subject to significant reforms.
We want to see how the new lay justice system
operates, particularly with regard to training,
appraisal and the regularity with which people sit
on the bench before making a decision on whether
to move to a one-person bench.
For all those reasons, I assure the committee
that we are not looking to move towards a oneperson bench immediately. However, it would be
prudent to include an order-making power so that
in the future, if we think that real benefits are to be
gained from moving towards more consistent
provision throughout the country, and the
concerns that have been expressed have been
identified and addressed, steps can be taken
without having to return to the matter through
primary legislation. Any order that was made
under those powers would be subject to the
affirmative procedure and would therefore be
subject to detailed parliamentary scrutiny. I hope
that that gives Mike Pringle comfort.
In summary, section 50(2), as drafted, strikes
the right balance. It allows us to change the size of
the JP bench in the future, if experience of how
the new system works tells us that that is the right
thing to do. However, it means that no change will
be made immediately and ensures that any future
change is subject to due parliamentary scrutiny.
Bearing those factors in mind, therefore, I ask
Mike Pringle to consider not moving amendment
221.
Amendment 223, which is also in the name of
Mike Pringle, seeks to require Scottish ministers to
include provision in an order under section 56 to
the effect that, during the first year of their
appointment, new JPs can sit on the bench or sign
warrants only if they are accompanied by an
experienced JP. First of all, I reassure the
committee that we acknowledge the importance of
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business will increase—and business is important
if JPs are to get the experience that they need.

In its response to the committee, the Executive
stated that, partly for the entirely logical reasons
that have been outlined, it was attracted to the
suggestion that new JPs should sit alongside
experienced JPs. However, with amendment 223,
I am concerned that putting such a requirement
into primary legislation would be too rigid a way of
achieving a policy intention that is shared by the
committee and the Executive. I also have some
concerns about the amendment’s drafting.

I support the Executive’s amendments, but I do
not support Mike Pringle’s. I welcome the
opportunity to have this discussion, but I am quite
clear that the issue of training is vital and that
public confidence in the district court system is the
linchpin to all this. I am in favour of increasing the
powers of district courts, but only if it can be
demonstrated that training has been standardised
across Scotland and that we can have confidence
in JPs sitting by themselves on benches. We will
discuss the matter further in later amendments,
but, as I have said, I welcome the opportunity to
address these issues now.

On the first point, I am not convinced that it is
advisable to have a statutory requirement that new
JPs should always sit with experienced JPs during
their first year of appointment. Such a statutory
measure would, by its very nature, be inflexible.
For example, what if an experienced JP had to
withdraw at the last minute from sitting alongside a
new JP who had been sitting on the bench for only
11 months? I am not convinced that it would be in
the public interest for that day’s court business to
be abandoned. Putting the measure into primary
legislation would also make it more difficult to
change if evidence suggested that new JPs
needed to be accompanied for only nine months,
say, or that a period of 18 months might be more
appropriate. Instead of prescribing the idea in
primary legislation, I think that it would be best to
work with the District Courts Association and the
Judicial Studies Committee to take the matter
forward.
On a technical point, I am concerned about the
drafting of amendment 223, which defines an
experienced JP as someone who has been
reappointed after their first five-year appointment
under the new system. If the amendment were
agreed to in its current form, no one could qualify
as an experienced JP until late 2012 at the
earliest. Of course, I realise that that cannot have
been the intention.
For that reason—and because of our broader
concern about including provision of this sort in
primary legislation—I ask Mike Pringle to consider
not moving amendment 223.
The Convener: I welcome the fact that the
amendments have been lodged, because the
committee was keen to draw out some of these
issues. We know that the level of district court
business has fallen and that it might well fall
further, depending on how the new powers on
fiscal fines and so on are used. We also know that
ministers can, by regulation, give more powers to
district courts. The committee was clear about one
thing: before it even considers giving the district
court system any further powers, the Executive
must address the issue of confidence in the district
court system. After all, there is no indication that

Margaret Mitchell: The lodging of amendments
220 to 223 has helped to clarify the position on
this matter. I particularly welcome the minister’s
assurances, especially the comment that Saturday
sittings can, if deemed appropriate, be introduced
under section 48. That is helpful.
I welcome the minister’s response to the issue
that is raised in amendment 221. There are
various single-justice benches in Scotland, and I
am not aware that, when those JPs were new,
they had any particular problems with people
appealing their decisions. That said, and with good
reason, business is done differently in certain
parts of the country. The minister’s sensible and
welcome approach will allow that situation to
continue for the moment and to be reassessed in
the future.
It is important that the committee knows what
any training will comprise, and I would welcome
more detail on that matter. Although the first part
of amendment 223 sounds attractive, I take on
board the minister’s comments about the possible
consequence of such a move. In any case, as she
pointed out, the drafting error in the second part
means that the whole thing is simply not
competent. However, it is good to have been able
to discuss an important issue.
Johann Lamont: We are investing in training
and retraining JPs in order to improve public
confidence. Mike Pringle has made a reasonable
suggestion for improving confidence and the
quality of training, but I am not sure that such an
approach should be so inflexible. We all have to
live with the law of unintended consequences.
Of course, if there were rationality in the system,
mentoring would be a logical move, so long as it
did not make training inflexible. Confidence in the
system is certainly important and is, in fact, a
thread that runs through the bill; after all, under the
new Crown Office marking guidelines, the number
of cases that will be dealt with at this level is likely
to increase.
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In asking members not to support Mike Pringle’s
amendments, I am in no way trying to gainsay the
significance of members’ comments. We very
much take these matters into account.
Mike Pringle: I welcome the minister’s
responses. On amendment 220, I think that
introducing Saturday sittings would be beneficial,
especially for people who work full time during the
week. I am not saying that such sittings should
deal with all offences, but they could be used for a
particular range of them. That would certainly
mean that people would not have to take time off
work and, if the sittings were fairly frequent, would
allow justices to get good experience in a
particular area of the law.
I am delighted to hear that the Executive does
not intend to do away with three-member benches.
When I spoke to the clerks in Edinburgh, they
expressed considerable concern about the fact
that they have only a single-member bench. We
have all heard the evidence on that matter, and I
am grateful for the minister’s comments on it.
On the minister’s point about the phrase “an
experienced JP” in amendment 223, I did not, of
course, intend to delay things until 2012. In
general, I welcome the bill, but we might well
come on to discuss how we can introduce some of
the measures a bit quicker. I certainly think that
training is important, and I welcome the minister’s
comments in that respect.
For some time now, people have been genuinely
concerned about the fact that justices are ending
up on the bench with very little training. I welcome
the fact that the bill seriously addresses the
question of training because, in any modern
society, it is entirely wrong that someone can
dispense justice with only three days’ training a
year. Earlier, we discussed the introduction of
fines enforcement officers. However, I do not
imagine that they will be put out on to the street
without having first received a considerable
amount of training. JPs play a very important role
in our judicial system, but we need more
consistency throughout Scotland. As a result,
having a consistent system of training can only
benefit the justice system.
Amendment 220, by agreement, withdrawn.
Section 47 agreed to.
Section 48—Administration of JP courts
Amendment 193 moved—[Johann Lamont]—
and agreed to.
Section 48, as amended, agreed to.
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Section 49—Area and territorial jurisdiction of
JP courts
Amendments 194 to 198 moved—[Johann
Lamont]—and agreed to.
Section 49, as amended, agreed to.
The Convener: I suspend the meeting for five
minutes.
11:15
Meeting suspended.
11:25
On resuming—
Section 50—Constitution and powers etc of JP
courts
The Convener: If we are sitting comfortably, I
shall reconvene.
Amendment 199, in the name of the minister, is
grouped with amendments 200 to 202 and 213 to
215.
Johann Lamont: Amendments 199, 213 and
214 are designed to put it beyond doubt that the
JP court will have the right to try common-law
offences. The schedule to the bill repeals section
7(1) of the Criminal Procedure (Scotland) Act
1995, which at least in part provides the current
authority for justices of the peace to hear
common-law offences. The amendments include
provision to put it beyond doubt that, even when
section 7(1) of the 1995 act is repealed, district or
JP courts will be able to hear common-law
offences. Amendment 214 also puts beyond doubt
the fact that a court constituted by a stipendiary
magistrate shall have the criminal summary
jurisdiction and powers of a sheriff in addition to all
the normal powers of a JP court.
Section 51 of the bill contains a range of
provisions that will allow the phased transition
from district courts to JP courts across Scotland to
take place smoothly. The provisions ensure that
the right legislation is in force in respect of both
courts that have been unified under the control of
the Scottish Court Service and those that are yet
to be unified.
Amendments 200 and 201 have been lodged in
response to a recommendation by the Subordinate
Legislation Committee to set out the purpose of
the order-making powers that are contained in
sections 51(4) and (5). We agree that the purpose
of the powers should be set out clearly to avoid
any doubt about what they may and may not be
used for.
Amendment 202 is a minor, technical
amendment. Section 52 of the bill makes provision
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in respect of ministers’ powers and responsibilities
over the transfer of staff and property as a result of
the court unification process. Section 52(4) makes
it clear that the Transfer of Undertakings
(Protection of Employment) Regulations 1981 will
apply to any district court staff who transfer to the
Scottish Administration under a transfer scheme.
Since the bill’s introduction, a new version of the
regulations has come into force. Amendment 202
will ensure that the bill refers to the new 2006
regulations, which have replaced the 1981
regulations.
Paragraph 7(4) of the schedule to the bill
amends various references to “district courts” in
the 1995 act to “JP courts” in order to take account
of the court unification process. Amendment 215
simply picks up a reference to “district courts” that
appears in section 8(3) of the 1995 act, which
relates to the setting of court holidays by the
sheriff principal, but the amendment does not
change the substance of the provision in any way.
I move amendment 199.
Mike Pringle: I welcome amendment 199 in
particular. The evidence from the District Courts
Association suggested that, unless we did
something about this, JPs might not have the
power to deal with common-law offences and
might be restricted to dealing only with the offence
of theft. That was not the intention behind the bill
but, without such an amendment, we might in
effect have seen the end of the district courts and,
clearly, none of us wants that. I very much
welcome amendment 199.
Amendment 199 agreed to.
Amendment 221 not moved.
Section 50, as amended, agreed to.
Section 51—Abolition of district courts
Amendments 200 and 201 moved—[Johann
Lamont]—and agreed to.
Section 51, as amended, agreed to.
Section 52—Transfer of staff and property
Amendment 202 moved—[Johann Lamont]—
and agreed to.
Section 52, as amended, agreed to.
Section 53 agreed to.
Section 54—Appointment of JPs
11:30
The Convener: Amendment 203, in the name of
the minister, is grouped with amendments 204,
205, 222, and 206 to 212.
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Johann Lamont: Amendment 203 is a minor,
technical amendment. It replaces the reference to
“paragraph” in section 54(7)(a) with a reference to
“subsection”. The intention is to ensure that the
day that the Scottish ministers specify by order
under section 54 will have two purposes. First, it
will be the day on which existing JP appointments
come to an end and, secondly, it will be the day on
which existing JPs who are entitled to automatic
reappointment take up office under the new
arrangements for JPs. Amendment 211 makes a
minor, technical amendment to section 61(12). It
serves the same purpose as amendment 203 but
relates to stipendiary magistrates rather than JPs.
Amendments 204 and 212 are minor, technical
drafting amendments, which are designed to
remove any doubt about the operation of sections
54 and 61.
The bill changes the terms of appointment of
both justices of the peace and stipendiary
magistrates. For the changes to take effect, we
need to ensure that JPs and stipendiary
magistrates have their existing appointments
terminated on a specific date and are then
appointed under their new terms on a specific
date. In practice, the Executive wants existing JPs
and stipendiary magistrates—if they are eligible
and willing to take up their new appointments—to
start their new appointments on precisely the
same day as their old appointments cease. That
will ensure that there is no transitional period
during which there are no JPs anywhere in
Scotland. The amendments ensure that there can
be no doubt about the fact that current
appointments will come to an end and new
appointments will begin on the same day.
Amendment 205 addresses an issue that has
been a source of concern to the committee and
which was the subject of a recommendation in its
stage 1 report. Therefore, I hope that it will be
welcomed by the committee.
As the committee is aware, the bill currently
provides for the appointments of all existing JPs to
terminate on a given day. All full JPs will then
automatically be appointed on new five-year terms
on the same day, provided that they agree to meet
the requirements relating to sitting on the bench
and undertaking training and appraisal.
At present, many full JPs do not sit on the
bench. There are approximately 1,400 full JPs in
total, but only 600 of them have sat on the bench
during the past 12 months. That means that
approximately 800 full JPs are currently eligible for
automatic appointment under the new system—if
they sign up to the relevant conditions—but do not
have any recent experience of sitting on the
bench.
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The committee expressed concern in its stage 1
report at the possibility that JPs without recent
experience of sitting on the bench might be
expected to sit on the bench under the new
appointments system. Amendment 205 seeks to
address that concern. It ensures that the only JPs
who are eligible for automatic appointment under
the new system are those who have been placed
on the court rota during the 12 months prior to the
new appointments system coming into force.
Other JPs will not be eligible for automatic
appointment, although they will be able to apply
for appointment, with other members of the public,
when vacancies arise in their local area.
The committee’s recommendation stated that
JPs without recent experience of sitting in court
should have the opportunity to receive training so
that they can apply for reappointment at a later
stage. That could be construed as suggesting that
people who are currently full JPs but who do not
sit on the bench would have to undertake training
before being eligible to apply for future vacancies.
That would not be a justifiable requirement, as it
would in effect impose a higher standard for
existing justices than for members of the public
who have never been appointed as a JP.
Therefore, we intend to offer training to full JPs
who are not eligible for automatic appointment.
JPs will still be free to apply for future vacancies
as part of the normal public recruitment process
even if they have not availed themselves of the
training. The policy intention does not need to be
included in the bill.
We believe that amendment 205 addresses the
committee’s concerns on this important issue. It
will ensure that the only people who are
automatically appointed as JPs under the new
system are those who have recent experience of
sitting on the bench. In doing so, it should ensure
that the bill achieves its intention of improving the
overall standard of lay justice throughout Scotland.
Amendment 206 is a minor amendment and
relates to the training of JPs. When the bill was
drafted, we anticipated that successful candidates
would be appointed as JPs and would then be
required to attend induction training. However, a
number of stakeholders have pointed out that that
would create a problem if, for example, it became
clear during the induction training that a candidate
was not well suited to becoming a JP. Therefore,
we anticipate that people who have been
successful in any recruitment process will be
asked to undergo induction training. The advisory
committee in their sheriffdom will then forward
their names for appointment as JPs after, rather
than before, they successfully undergo the
training.
Therefore, any order that relates to the induction
training of JPs will relate to people who have not
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yet been appointed as JPs. Amendment 206
makes it clear that ministers’ order-making powers
are not confined to people who have already been
appointed as JPs but extend to people who need
to undergo induction training in order to become
JPs.
Amendment 207 is intended to put it beyond
doubt that section 57(1) applies only to JPs who
have been appointed on five-year terms. It puts it
beyond doubt that existing JPs cannot be
reappointed under the subsection when their
current appointments come to an end under
section 54(7)(a).
Amendments 208 and 209 are minor and
technical drafting amendments that do not change
the meaning of the bill. They simply separate out a
provision that, first, specifies the fact that the
sheriff principal must chair the tribunal and,
secondly, sets out the restrictions on the sheriffs
principal who may chair. Those two matters will
now be dealt with in separate subsections.
Amendment 210 ensures that full-time
stipendiary magistrates are appointed until the age
of 70 rather than placed on renewable five-year
appointments. The amendment means that the
appointment terms of full-time stipendiary
magistrates will be in line with those of sheriffs.
Part-time stipendiary magistrates will still be
placed on five-year appointments, similar to those
for part-time sheriffs and justices of the peace.
The Executive believes that it would be
anomalous for the appointment terms of full-time
stipendiary magistrates to be different from those
of sheriffs. In addition, placing full-time stipendiary
magistrates on limited terms would bring few
benefits. In particular, unlike with JPs, their
appointment will not be linked to requirements for
training, appraisal and availability to sit on the
bench, so there is less benefit in subjecting them
to periodic reappointment. For those reasons, the
Executive thinks that it would be better to amend
the bill to appoint full-time stipendiary magistrates
until the age of 70.
Amendment 222, in the name of Mike Pringle,
would impose a minimum requirement on JPs to
be available to perform business and signing
functions at least once a month. I have two
concerns about that. The first is that, although I
support its objective—for JPs to sit more often—I
am not convinced that amendment 222 is the best
way of achieving it. On a more detailed level, I
have some concerns about the amendment’s
drafting.
On the first point, I share the concern expressed
in the committee’s stage 1 report that some JPs
do not sit on the bench often enough to gain
adequate experience. That is one reason why the
bill provides for sheriffs principal to set minimum
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requirements for sitting on the bench. However, I
am concerned that amendment 222 sets a
minimum requirement that a minority of JPs may
find impossible to meet.
According to the most recent figures that we
have, there are 15 local authority areas in
Scotland where JPs currently sit on average for
fewer than 12 days a year. Several of those areas
currently operate a three-person bench. Even if we
allow for the probability that there will be an
increase in the number of district or JP court
cases, there are still likely to be JPs—perhaps in
rural areas in particular—who are unable to meet
the
statutory
minimum
requirement
that
amendment 222 proposes. That is why the
Executive would prefer to adopt an approach in
which each sheriff principal can set minimum
sitting requirements. Those requirements will take
into account the number of JPs in an area and the
likely volume of court business, as well as the
desirability of JPs sitting on the bench frequently.
In the longer term, we expect that justice of the
peace advisory committees, which will be chaired
by sheriffs principal, will take into account the
need for serving JPs to sit on the bench regularly
when they decide how many new JPs need to be
recruited in a particular area. That would mean
that the number of JPs in an area would be large
enough for local business needs to be met but not
so large as to prevent JPs from sitting frequently.
On a more detailed point, the amendment would
not necessarily achieve the policy intention that
the committee outlined in its stage 1 report. As
drafted, the requirement to be available at least
once a month applies to signing functions as well
as to the performance of judicial functions.
Technically, somebody might be able to meet the
minimum requirement simply by performing a
signing duty every month. I doubt whether that is
what is intended.
In conclusion, I am sympathetic to the aims of
amendment 222, but I believe that it is better to
allow for some local flexibility in setting minimum
sitting requirements. Otherwise, particularly at the
start of the new system, there is a danger of
setting a statutory requirement that JPs will not be
able to meet. Therefore, I ask Mike Pringle not to
move amendment 222.
I move amendment 203.
Mike Pringle: Amendment 222 relates to the
committee’s concern about whether justices sit
often enough to get adequate experience. We
have perhaps already had a bit of discussion on
that in relation to other amendments, and I
welcome the minister’s comments. It is important
that justices sit at least once a month—perhaps
more than that in some areas. I accept that
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amendment 222 might be wrongly drafted, and I
will consider what the minister said.
Amendment 205 is probably one of the best
amendments in front of us today. When we visited
West Lothian district court, great concern was
expressed about the idea that every justice in that
area would automatically be allowed to sit on the
bench. That concern has been expressed by
others as well. Amendment 205 is therefore very
welcome. It means that only existing qualified
justices will be able to sit on the bench and that
any other justice will have to go into the same
system as anybody else who wants to become a
justice and sit on the bench. They will have to
apply and undergo training. I very much welcome
that.
I also welcome amendment 206, on the
induction training that is to be given prior to the
appointment of JPs. It is all about providing more
training and making justices who sit on the bench
more competent.
I do not think that the original intention was for
stipendiary magistrates to be appointed every five
years. That does not happen at the moment. We
have stipendiary magistrates only in Glasgow at
the moment; perhaps that will change, but the
appointment terms should be like those for any
other full-time appointment. I therefore welcome
amendment 210.
Mrs Mulligan: Like Mike Pringle, I am pleased
to see amendment 205. The issue was raised with
me by JPs at West Lothian district court even prior
to the committee’s visit to take evidence there. It
was also raised when we had the round-table
session with various JPs from around the country.
The concern was expressed that allowing those
who have not been able to maintain their skills or
update their training to proceed on to the JP list
would undermine the professionalism that we are
trying to ensure that the new JP courts will have.
The risk to their standing in our doing that would
have been great. Amendment 205 is a satisfactory
response to the committee’s concerns.
Margaret Mitchell: I, too, welcome amendment
205, which provides clarification regarding the
appointment and tenure of JPs.
Amendment 210 is also welcome. Stipendiary
magistrates will now be full-time appointments
until the age of 70. That provides some necessary
certainty. However, I am still unsure about an
issue that I raised with the Solicitor General for
Scotland at stage 1, concerning the position of
justices of the peace who are appointed as
honorary sheriffs. I do not think that the bill makes
any reference to honorary sheriffs, who will be part
of the summary justice system. I wonder about
their tenure and would like to know whether their
position has been considered.
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The Convener: As no other member wishes to
speak, I call the minister to respond to the debate.
I point out that Margaret Mitchell has raised the
issue of honorary sheriffs a few times, but I do not
think that anything has been raised in—
Margaret Mitchell: The Solicitor General for
Scotland—Elish Angiolini, before she moved on—
undertook to get back to us but, as far as I am
aware, she has not given us an answer on the
issue.
The Convener: Minister, I appreciate that you
are not in a position to answer for the former
Solicitor General for Scotland, who is now the Lord
Advocate. However, if you could respond to the
other points, that would be helpful.
Johann Lamont: I will ensure that the matter is
pursued and will get a response to the committee
in sufficient time for you to reflect on it before
stage 3.
Margaret Mitchell: I am grateful.
11:45
Johann Lamont: I emphasise the importance of
local requirements and the capacity to make
judgments at a local level about the pressure on
justices of the peace and how people can get the
kind of experience that Mike Pringle has identified.
It is comforting that committee members have
welcomed the amendments that have been lodged
by the Executive.
In relation to amendment 206, there is a desire
to emphasise the need for competence, which
Mike Pringle has talked about, because that gives
confidence not just to those who have concerns
about the system, but to JPs. Having the
appropriate training and experience will give them
confidence in what they are doing. It will also allow
consistency, which reinforces the importance of
JPs being seen as part of a justice system that
works with a degree of authority. That is very
much with the grain of the legislation.
I assure members that we will come back to the
committee on the point raised by Margaret
Mitchell.
Amendment 203 agreed to.
Amendments 204 and 205 moved—[Johann
Lamont]—and agreed to.
Section 54, as amended, agreed to.
Section 55—Conditions of office
Amendment 222 not moved.
Section 55 agreed to.
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Section 56—Training and appraisal of JPs
Amendment 206 moved—[Johann Lamont]—
and agreed to.
Amendment 223 not moved.
Section 56, as amended, agreed to.
Section 57—Reappointment of JPs
Amendment 207 moved—[Johann Lamont]—
and agreed to.
Section 57, as amended, agreed to.
Section 58—Removal of JPs
Amendments 208 and 209 moved—[Johann
Lamont]—and agreed to.
Section 58, as amended, agreed to.
Sections 59 and 60 agreed to.
Section 61—Appointment of stipendiary
magistrates
Amendments 210 to 212 moved—[Johann
Lamont]—and agreed to.
Section 61, as amended, agreed to.
Section 62 agreed to.
Section 63—Signing functions
The Convener: Amendment 224, in the name of
Mike Pringle, is in a group on its own.
Mike Pringle: Section 63 is slightly confusing.
The issue is whether members of the Scottish
Parliament, the House of Commons or the House
of Lords should exercise signing functions. If a JP
is elected to one of those places, they still have
the right to sign, but I do not believe that elected
politicians should get involved in issues that could
relate directly to things that happen in their
constituency. A politician who is dealing with a
particular issue for someone might find that a
policeman arrives who wants to search that
person’s premises and the politician is the one
who is responsible for swearing the warrant. It is
not appropriate for elected members to sign such
documents, hence my amendment 224.
I want to raise a couple of other issues relating
to section 63. First, there is a perception that if the
bill is passed, all current JPs who can sign
documents will stop signing them, but I do not
think that the bill says that. I would be grateful if
the minister would clear that up and confirm that
existing JPs will be able to continue to sign
documents. At least two district courts have asked
me to raise the issue. I provided an assurance to
them and I look forward to the minister providing
an assurance to us.
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My other concern relates to section 63(2), which
states:
“A member of a local authority, despite not being a JP,
may exercise signing functions in the same manner as a
JP.”

My understanding of that is that every elected
member of every local authority, even if they are
not a JP, will immediately be able to sign
documents. That would be wrong. I return to the
issue of training. An extensive variety of
documents must be signed in front of the police
and other people. People must pay a fee if they go
to a notary public, a lawyer or someone else, but it
does not cost money to go to a JP, so more and
more people are going to them to get documents
signed.
I make a passing comment to conclude. There is
a slight concern about how we can get more
justices of the peace to address special needs and
ethnic minority issues. We have been lax about
that.
I move amendment 224.
Margaret Mitchell: I confess that I am a little
confused by Mike Pringle’s amendment 224. What
is the logic of excluding from exercising signing
functions people who have been JPs but are not
eligible to sit on the bench because they are
members of the Scottish Parliament, the House of
Lords or the House of Commons, but allowing
elected councillors who are not eligible to sit on
the bench to continue to exercise signing
functions?
Mike Pringle: I accept what Margaret Mitchell
says. If the bill is passed, all members of local
authorities will be able to sign documents. When I
became an MSP, I resigned as a justice of the
peace because I did not think that it would be
appropriate for me to continue to sign documents.
Not every member of the Scottish Parliament, the
House of Commons and the House of Lords will
be able to sign documents—to do so, they would
need to have been a justice of the peace before
being elected. I simply believe that, once people
have been elected to one of those three bodies, it
is inappropriate for them to continue to exercise
signing functions.
The Convener: I have two points that I would
like clarified. You mentioned that some people
have a perception about whether JPs will be able
to continue to sign documents. Do you know
where that perception comes from?
Mike Pringle: When I was a councillor, I was a
justice of the peace. Margaret Mitchell was
probably in the same situation. Once we had been
elected, by law we were not allowed to continue to
sit in court. However, a justice of the peace is
allowed to continue to sign documents until they
stop being a justice of the peace. If a person is
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elected as a councillor and then appointed as a
justice of the peace and then loses their seat, they
can continue to be a justice of the peace if they
were appointed by the Secretary of State for
Scotland, and can therefore continue to exercise
signing functions. Things are slightly different if the
appointment was made by the council, because
the person will have been appointed only for the
period during which they were a councillor. If the
person was re-elected, they would have to be
reappointed as a justice of the peace—as I was on
two or three occasions.
The Convener: You said that there is a
perception that if the bill is passed JPs will not be
allowed to continue to sign documents. Are you
talking just about elected members who are JPs?
Mike Pringle: Yes. I am talking about people
who are elected.
The Convener: What documents are we talking
about? Currently, I understand that councillors can
sign witness documents in divorce cases, for
example. Are you suggesting that they should stop
doing that?
Mike Pringle: I am suggesting that councillors
should be able to continue to sign documents. The
bill says that all councillors will be able to sign
documents. The range of documents that a JP
signs is huge—from swearing search warrants in
front of the police to passport applications,
immigration documents and documents that
confirm a person’s identity. The range is almost
endless. I was constantly surprised by the variety
of documents that people turned up with at
Edinburgh City Council to ask us to sign.
Brian Adam: Section 63(6) spells out the
signing functions, which are extremely limited and
do not appear to include the more serious
documents that Mike Pringle mentioned. I see
nothing in the bill that would allow councillors to
sign warrants or even the documents that the
convener talked about. I have no problem with the
provision.
Johann Lamont: Amendment 224 would
prevent a JP or stipendiary magistrate from
exercising the signing functions of office if they
were an MSP, an MP or a member of the House of
Lords. The amendment would not have a direct
impact on many people: only nine MPs or MSPs
are currently JPs and it is likely that none of them
will be eligible for automatic appointment under
the new system. Therefore the amendment would
apply only to a JP who became an MP, an MSP or
a member of the House of Lords.
Despite the amendment’s limited scope, I have
concerns that it would deliver no practical benefit
and could have one curious consequence. It is
important to remember that the signing functions
are limited, as Brian Adam rightly pointed out, and
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do not include the signing of warrants. In section
63(6), signing functions are defined as:
“(a) signing any document for the
authenticating another person’s signature,

purpose

of

(b) taking and authenticating by signature any written
declaration,
(c) giving a signed certificate of—
(i) facts within the giver’s knowledge, or
(ii) the giver’s opinion as to any matter.”

Signing functions do not involve judicial decisions
of any kind, which is crucial.
In many cases, the signing functions that are set
out in the bill can be performed by other members
of the public. However a JP’s signature might
carry an authority or acceptability that would not
accompany the signature of another member of
the public.
Signing functions have previously been defined
in legislation to make it clear that signing JPs can
carry out signing tasks, which will sometimes be
fairly basic, such as countersigning shotgun
licence or passport applications, but will
sometimes be more specialised notarial services,
such as confirming that a written declaration has
been made.
If the bill were to prohibit a JP from carrying out
any signing functions, it would impose a
fundamental restriction on what JPs can do. That
is particularly the case given that the signing
functions that an MP or MSP would be barred from
carrying out can be performed by a wide range of
members of the public. For example, amendment
224 would have the curious effect of meaning that
MPs could countersign shotgun certificate
applications unless they were also justices of the
peace, which does not seem desirable.
There is no harm in allowing JPs who are also
MPs, MSPs or members of the House of Lords to
perform signing functions. There is a minor public
benefit in allowing them to do so. For that reason, I
ask Mike Pringle to withdraw amendment 224.
We will work with the Convention of Scottish
Local Authorities to ensure that there is
appropriate induction for councillors in relation to
their signing functions. We appreciate that training
is needed.
Mike Pringle: I have been asked about
members who are currently JPs. As I understand
it, those people will continue to exercise signing
functions. Perhaps the minister will confirm that.
Johann Lamont: I will attempt to shed some
light on the matter. People who remain JPs under
the new system will still have signing powers.
Current JPs who will stop being JPs under the
new system will not have the signing powers of
JPs, but they will still be able to sign shotgun,
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passport and firearm applications. If they are
councillors, they will of course continue to have
signing powers.
12:00
Mike Pringle: I thank the minister for clearing
that up. I hope that when some of the people from
district courts who have approached me read the
Official Report, they will be happy that that was
clarified. I am more than happy to accept what the
minister said and I will not press my amendment.
The Convener: I am sorry to say that I am still a
wee bit confused. Minister, when you replied to
Mike Pringle, you said that a person who stops
being a JP will still be able to sign applications.
Did you mean elected members or anyone who
was a JP?
Johann Lamont: Current JPs who will stop
being JPs will not have the signing powers of JPs,
but, in a personal capacity, they will continue to
have the power to sign shotgun, passport and
firearm applications. I am happy to provide a
further note on that before stage 3 so that people
can have clarification, if some concern is felt, as
Mike Pringle said, about how the system will work
in the period of change and about which people
will continue to have powers.
The Convener: We are all a bit clearer about
the situation, but a note would help to provide
clarity for others.
Margaret Mitchell: Mike Pringle mentioned that
some members were JPs as councillor
appointments. When they entered the Parliament,
they ceased to be councillors, so they resigned
their positions as JPs. Other JPs who were
appointed by the secretary of state will continue to
hold that position, and they are the people whom
amendment 224 would affect.
Amendment 224, by agreement, withdrawn.
Section 63 agreed to.
Sections 64 to 66 agreed to.
Section 6—Liberation on undertaking
The Convener: We move back through the bill
to section 6. Members may recall that we decided
to consider section 6 later because we wanted to
resolve some issues in relation to liberation on
undertaking.
Amendment 96, in the name of Hugh Henry, is
grouped with amendments 217, 218, 40 and 97.
Johann Lamont: Amendment 96 is a minor
drafting amendment to improve clarity. The bill
amends section 22 of the 1995 act so that the
police will have the power to release an accused
person on undertaking when he or she has been
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arrested under a warrant. The amendment will
make it clear in section 22 of the 1995 act that the
power to release on undertaking relates only to
warrants in summary procedure. That is not a
policy change—the amendment is simply
designed to assist the reader. Without the
amendment, the reader would have to cross-refer
to section 135 of the 1995 act to determine the
level of proceedings to which the provision
applied.
Amendment 40 is technical and deals with the
situation when the police have released an
accused person on an undertaking to which
special conditions may be attached. In the bill as
introduced, such conditions would continue to
apply when the accused did not appear in court to
answer the undertaking and the procurator fiscal
did not call the case or seek a warrant, or the court
did not grant a warrant. A residual power is given
to the fiscal to revoke conditions on an
undertaking, but the concern might be felt that
some cases could slip through the net and that
special conditions would remain in force for longer
than necessary. In most circumstances, such
conditions should have a short lifespan.
Accordingly, by changing the word “appears” to “is
required to appear”, amendment 40 will ensure
that the terms of an undertaking, including any
conditions, fall at the end of the day on which the
undertaking is due to be called in court, whether or
not the accused actually appears in court to
answer the undertaking. The only exception to that
remains when a warrant is granted for the arrest of
the accused.
Amendment 97 is also technical. It will remove a
provision in section 6(3) of the bill that is
considered unnecessary. That provision was to
insert new subsection (3A) into section 135 of the
1995 act, which said that when an accused person
was arrested on a summary warrant and released
on undertaking, his or her appearance at court on
undertaking was to be regarded as if the
appearance were from custody. On reflection, we
have taken the view that the provision is
unnecessary. Section 6(3) of the bill also amends
section 135(3) of the 1995 act to include provision
that the accused, after arrest on a summary
warrant, is to be brought before a court as soon as
is practicable, unless liberated on undertaking.
That provision is thought to be sufficient to confirm
the procedure to be followed in relation to
summary warrants and the effect of a person’s
appearance on an undertaking.
Amendment 217, lodged by Pauline McNeill,
seeks to remove a provision that would insert new
section 22(1D)(b) into the 1995 act. That would
allow a police officer to attach additional or
“special” conditions to an undertaking. The bill
makes provision elsewhere that, when the police
release an accused on undertaking, they can do
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so on the standard conditions of bail that would be
imposed by a court. Inserted section 22(1D)(b)
makes it clear that any special conditions attached
by the officer must have the purpose of ensuring
compliance with those standard conditions. Such
conditions could be useful to ensure that specific
issues of public safety and the protection of
particular individuals and places are addressed.
Where a person is apprehended for shoplifting, for
example, a special condition may be that the
accused does not enter the shop where the
alleged offence occurred. Where the alleged
offence is a crime of disorder in a particular place,
a condition may be that the accused does not
enter a street or area.
It has been suggested that such conditions
might restrict the liberty of an accused. I will make
two points in response to that. First, as the
conditions are being attached to an undertaking,
there will be only a short time between their
imposition and the case being called in court. It will
then be for the court to consider the imposition of
appropriate bail conditions. Secondly, refusal by
the accused to accept a condition that the police
believed it was appropriate to impose would give
rise to concern that the accused was minded to
breach the proposed condition. In those
circumstances the police would probably keep the
accused in custody, and he or she would appear
in court on the next court day.
Rather than restricting the liberty of the accused,
the provision gives the police the opportunity to
impose appropriate conditions on an accused
person who is released on an undertaking and
gives the accused the opportunity to remain at
liberty—where that is appropriate—until their case
is called in court. The use of undertakings by
police officers is subject to guidelines issued by
the Lord Advocate, which will be revised to reflect
changes in the legislation. In addition, any
conditions on an undertaking can be varied,
relaxed or revoked by the procurator fiscal. That
builds a further safeguard into the process.
There is provision in the bill for the Scottish
ministers to set out the rank of police officers
whose authority is required to impose special
conditions on an undertaking. I will deal with that
point when speaking about amendment 218. New
section 22(1D)(b) is by no means an unlimited or
unrestricted power. There will be safeguards, both
in law and in practice. The power will complement
any increased use of undertakings in practice, as it
provides the chance to impose an additional shortterm restriction on the behaviour of an accused
until the case can be called in court. I therefore
ask the convener to consider not moving
amendment 217.
Amendment 218, also lodged by the convener,
seeks to amend new section 22(1E) of the 1995


247

4073

22 NOVEMBER 2006

act to include a requirement that additional
conditions added to an undertaking by means of
new section 22(1D) must be authorised by an
officer with the rank of inspector or above. When
an accused is released on undertaking, he or she
will always be subject to the condition to attend a
specified court at a given time and on a given
date. New section 22(1D) gives the police power
to attach further conditions to an undertaking.
Those can be either the standard bail conditions or
other “special” conditions.

218 being lodged and I ask the convener to
consider not moving it.

The standard conditions provide that an accused
is not to commit further offences, not to interfere
with witnesses and not to behave in a way that
would cause witnesses alarm or distress. The bill
also gives the police power to impose special
conditions, where appropriate, to address specific
issues in respect of a particular accused or
particular incident and to secure compliance with
the standard conditions. Special conditions might
include not entering particular premises or a
designated area, or not approaching a particular
person.

I thank the minister’s officials for their hard work
in providing a good note that explained to the
committee how liberation on undertaking is
expected to work. Part of the confusion arose from
the fact that, after receiving a note from the Crown
Office entitled “Liberation on undertaking”, we
assumed that we were talking about the liberation
of individuals from custody. It is now clear that the
liberation on undertaking procedure is an existing
power, rather than a new power, but it has not
been used that widely; it has been used mainly to
ensure that drink-driving cases, for example, come
to court quickly.

New section 22(1E) of the 1995 act provides
that the Scottish ministers may by regulations
stipulate which officers will have the power to
authorise additional conditions under new section
22(1D). I reassure the committee that ministers
intend to make those regulations prior to
commencing new section 22(1D). However, I draw
a distinction between the imposition of standard
conditions and the imposition of special conditions.
It could be argued that anyone giving an
undertaking should be required to adhere to the
standard conditions, which are not unduly
restrictive. Any police officer who has the authority
to release an accused on an undertaking should
be able to attach the standard conditions.
Amendment 218 requires an officer of the rank
of inspector or above to authorise the use of
standard as well as special conditions. That is
unnecessary. It would be a very cumbersome
process if every undertaking required the authority
of an inspector for the accused to be released on
the standard conditions, which are set down in law
and cannot be changed by the officer on the
ground. However, I accept entirely that the
position is different with special conditions, which
will be attached more infrequently and need to be
considered carefully with the involvement of a
senior officer. For that reason, I am willing to give
the committee my assurance that ministers will,
through regulations, require that a police officer of
the rank of inspector or above will need to
authorise the use of special conditions under new
section 22(1D)(b). As I said, I do not believe that
there is any need for such a restriction on the use
of standard conditions. I hope that that assurance
addresses the concerns that led to amendment
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I move amendment 96.
The Convener: Section 6 is one of the sections
that is giving me the greatest cause for concern,
not because I disagree with the intention behind it
but because, until now, there has been a lack of
clarity about the way in which it is expected to
operate. There needs to be further discussion
about the detail of that.

The bill provides for the addition of standard and
further conditions, the latter of which my
amendment 217 seeks to remove. The helpful
diagram with which we were provided allows us to
understand how the different parts of the
undertaking process will work.
Will the minister confirm that the process will
take three months? I am concerned about the
timescale and want the Executive and the Crown
Office and Procurator Fiscal Service to assure us
that the provision is deliverable, given that we
know that it will require considerable resources at
the front end and a change in practice in the
Crown Office and Procurator Fiscal Service. I also
want to be sure that if we could not meet the
three-month deadline we would not leave
ourselves open to challenge from defence agents
on the ground of undue delay and that if
procurators fiscal could not meet the deadline,
they could revert to the reporting procedure, so
that cases would not fall.
It is important to note that we are giving the
police significant powers that we currently give to
the court. I am not against that, but I want to clarify
how those powers will be exercised.
The bill as it stands will allow police officers, of
rank still to be determined by regulations, to apply
special conditions when liberating someone on an
undertaking. On the face of it, that seems
sensible, but it is important to debate it. Currently,
when a person appears at court from custody,
there is a debate about whether bail will be
opposed.
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I want to be sure that the provisions in section 6
are European convention on human rights proofed
and that it is perfectly in order for the police to
make the decisions that they are being
empowered to make. I presume that there will not
be a debate and that a police officer of a certain
rank will simply decide what further conditions to
apply in certain cases. I am pleased about the
minister’s assurances on the rank of police officer
required and on the further conditions.
12:15
I am not keen on doing this sort of thing through
regulations—especially when it is likely that those
regulations will come into force in a new session of
Parliament when there may not be a continuity of
committee. If further conditions have to be applied,
the Executive should ensure that checks and
balances are in place.
I want to be assured that special conditions can
be revoked, because mistakes can be made. If it is
part of a special condition that a person should not
go to a particular street, it should be checked, for
example, whether the person’s general practitioner
is on that street and whether the restriction would
prevent the person from attending. That should be
able to be fixed.
The committee has been asking for guidance on
the type of cases that undertakings will be used
for. We have held meetings in private with Crown
Office and Executive officials, and those meetings
have helped to clarify the situation, but it would be
useful to have the clarifications on the record.
Because of the inclusion of standard and special
conditions, the committee has assumed that some
of the cases for which undertakings will be used
would previously have been custody cases.
Otherwise, I do not understand why you would
restrict individuals by applying special conditions.
Will people be released on special conditions who
would—before the bill came into force—have been
in custody? What kind of cases would that apply
to?
There were many questions there, but they have
to be ironed out before stage 3. I fully support the
idea behind undertakings, which will be essential
in speeding up the system, but I would like some
more detail. I am sorry to have been so longwinded.
Margaret Mitchell: I understand that the intent
behind this provision is that the accused will often
appear in court more quickly, and that it will cover
cases that might not previously have been
covered by an undertaking. However, alarm bells
rang for me when, at an informal briefing, it was
stated that cases involving sexual offences or
abuse might go to court more quickly. I wondered
about the ability of a police officer to make the

4076

decision not to arrest someone who might, for
example, have a history of sexual offences. How
thorough will the checks be if the person does not
go back to the police station? We were assured
that the checks could be done properly, but I worry
about the idea of someone on the street making
such a decision when the consequences could be
so serious.
I ask the same question as the convener: which
cases will be covered? What will happen if an
unrelated charge or complaint arises against an
offender with a history of sexual offences, or if a
related charge arises?
Mrs Mulligan: The bill is about increasing the
efficiency of the summary justice system and
reducing the delays within it. The provisions on
undertakings are one way of addressing those
issues. The convener said that we are still a little
unsure about the cases for which undertakings will
be used. I will listen carefully to the minister’s
response.
There are four points on how liberation on
undertaking will be used on which I would like
reassurance from the Executive. First, having
benefited in the briefings that we received—
including the most recent informal briefing—from
the experience of those who have used the
proposed procedure in the pilot schemes, we are
aware that the provision of police reports could be
an issue. Will the Executive issue guidance on
what should appropriately be included in police
reports, to ensure that the process does not go
back and forth between the police and the PFs
because further information is needed to proceed
with the case?
Secondly, does the Executive have a view on
the co-location of the police and Procurator Fiscal
Service? Would that help people to share and
discuss the information that is necessary for cases
to proceed smoothly?
Thirdly, given that one reason why cases do not
take place as quickly as they should is that
accused persons fail to appear in court on the date
of their court appearance, what did the evidence
from the pilot schemes suggest about the closer
involvement of defence solicitors? Did the pilot
schemes help them to work with their clients to
ensure that they appeared in court?
Finally, in cases in which the accused did not
appear, did the pilot schemes suggest that the
police were adequately resourced to take action
on the day? Such action would avoid the further
delay that is involved in recalling the case for a
later appointment in court. If we could truncate
some of those procedures, we could ensure that
justice happens as quickly as we would like. That
would be in the interests of not just the accused
but the witnesses, the victim and everyone else.
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There will be benefits from implementing the
liberation on undertaking proposals, but it is
important that the appropriate procedures are
used to enable cases to proceed quickly.
The Convener: I appreciate that this is the first
time that the minister has heard many of these
issues, but the committee has had exchanges with
the Executive on them for quite a while. However,
we will be grateful for any clarification that she can
provide.
Johann Lamont: If nothing else, hearing about
the issues has helped my education, which is
always a good thing.
As the convener pointed out, liberation on
undertaking will mean that people are not held in
custody in the first place. I think that the concern
has been cleared. The alternative to agreeing to
the undertaking is that the person will be held in
custody. The person will be required to agree to
the conditions that are attached to the
undertaking. The procurator fiscal will be able to
revoke or relax any special conditions by virtue of
new subsection (1F) that the bill will insert into
section 22 of the 1995 act. Those protections are
provided for in the bill.
A statutory time limit will not apply, which should
allay the convener’s fears that the procurator fiscal
will not be able to act on a case after three months
because it will have gone beyond the time limit. If
the three-month limit is missed, the case will still
proceed as there will be no time bar.
On ECHR compliance, the committee will be
aware that the law officers and the parliamentary
authorities have already stated that they are of the
view that the bill is in line with ECHR
requirements.
Special conditions will be able to be tailored to
the individual case. Such conditions could
recognise the particular nature of the offence with
which the person has been charged.
On police reports, work is already under way on
improvements to them. Under section 12 of the
1995 act, the Lord Advocate will issue guidelines
on what police reports should contain.
The bill contains a range of measures to tackle
failure to appear, as has already been discussed.
We are working to ensure that cases go ahead on
the date that is set down for them. The aim of the
measures is not to create more work but to
provide for more front-loading of work, which the
Crown Office and Procurator Fiscal Service will
manage.
On co-location, there is a broader issue about
how the police and procurators fiscal office share
and discuss a range of matters. The required colocation needs to be not so much a geographical
or territorial co-location but a co-location of
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mindset. For example, I understand that the
procurator fiscal office in my area has been
reorganised to match the police divisions, so that
there is a direct connection between personnel of
the two offices, which has been extremely helpful.
I turn to those cases to which the greater use of
undertakings will be a priority. The majority of child
witness and sex offence cases are prioritised, but
there are some low-level sex offence cases that
are little more than aggravated breaches of the
peace and some cases involving child witnesses
in which the role of the child is extremely limited or
the offence is minor. Cases of that nature are not
always prioritised, but if more use were made of
undertakings, they could be prioritised, which
would be welcome. It will be for the police and the
prosecutor to determine what other offences might
benefit from quicker progression to court through
the use of undertakings. There will be scope to
tackle specific local problems that are related to
particular crimes or particular criminals. I am sure
that we would all welcome the police and
prosecutors being given the scope to tackle such
cases more effectively.
I am grateful that there have been positive
comments on the note on liberation on
undertaking that was circulated. It is important to
stress that the new provisions are not about
allowing people who at the moment would be
taken into custody to be released on undertaking.
Those people will continue to be detained,
because there will be good reasons why the police
do not want to release them. However, there may
be some limited exceptions—for example, when a
husband and wife are arrested, one partner may
be released on undertaking to allow them to
continue to look after their children.
In practice, there will be a shift from cited cases
to undertakings, which will enable cases to be
dealt with more quickly. The fact that the initial
court appearance and the disposal of the case will
be nearer the time of the commission of the
offence will help to make it easier to tackle
reoffending and to prevent the accumulation of
further offences.
I am not sure whether I have covered all the
points that have been raised but, given that
release on undertaking is such a big issue, I would
be more than happy to continue the discussion
between stage 2 and stage 3.
The Convener: That was helpful. You have
covered most of the points that have been made. I
just have a few supplementaries.
It is helpful that you have clarified that the
undertaking procedure will not generally be used
in cases in which, at the moment, people would be
taken into custody. However, are the cases in
which it will be possible for a police officer of a
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certain rank to apply special bail conditions likely
to be cases in which, at the moment, there would
be custody?
Johann Lamont: The purpose of the conditions
is to ensure that an undertaking is enforced and
that the police are happy with someone being
released on an undertaking. The use of special
conditions is considered to be a sensible and
proportionate move. It is a question of tailoring the
conditions to the person who allegedly committed
the offence. It is about identifying the individual
and giving the police the reassurance that they
want. The use of special conditions with release
on undertaking is not a means of releasing people
as an alternative to custody on principle. It is about
examining individual cases, determining whether
the use of an undertaking is appropriate and, if so,
what conditions it is appropriate to apply. The
accused must sign up to those conditions before
they can be imposed.
The Convener: I have a final point of
clarification. It has been said previously, and again
today, that the Executive is happy that the
measures are ECHR compliant. Am I correct in
saying that the undertaking process will take about
three months? Is that what you are aiming for?
Johann Lamont: There is no statutory time
limit. The purpose of liberation on undertaking is to
get people into court as quickly as possible. It is
part of the speeding up of the process.
The Convener: So the guidelines will not
contain a suggested time limit that you want to aim
for.
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undertaking. The police can always check whether
someone has a record, even at 2 o’clock in the
morning. My understanding is that if the police see
that the person has previously been involved in
three or four assaults, it is unlikely that they will be
given an undertaking. Similarly, if a serial
shoplifter is arrested at 3 o’clock on a Tuesday
afternoon, the police will quickly be able to find out
whether they have committed a number of
previous offences. In those circumstances, it is
unlikely that the police will release someone on an
undertaking, because that is the sort of person
whom they will remand in custody.
Johann Lamont: The police will, of course, take
the person’s record into account when they make
a decision about which way they go, but while you
might say that they could attach special conditions
and release somebody on an undertaking rather
than take them into custody, equally in borderline
cases they could attach special conditions when in
other circumstances the person would be released
without conditions. In such cases, the procedure
will engender more confidence in the system and
the fact that there will be a timescale will reassure
people.
Margaret Mitchell: I am grateful for the
minister’s explanation, but I seek clarification.
Although I appreciate that there may be
circumstances in which the protection of the public
is strengthened through issuing special conditions,
I seek assurance that under the bill no one with a
history of sexual offending who would previously
have been detained in custody will be released on
an undertaking with special provisions.

12:30
The Convener: That is an important point and
your comments are helpful, but I want to be sure
about this. If special conditions are applied and the
case takes longer than the average, will the fiscal
be under pressure to relax the conditions if it takes
longer to get the case into court?

Johann Lamont: The whole process is not
intended to make our communities less safe than
they are now. We probably have a greater
understanding of the nature of sexual offences
than we had in the past, but it will be for Lord
Advocate’s
guidelines
to
identify
the
circumstances in which special conditions can be
attached. The approach is not about trying to
capture a group of people and say, “We do not
want to take those people into custody.” It is about
tailoring the response of the police to the individual
and
attaching
special
conditions
where
appropriate. We all know about the issue of risk.

Johann Lamont: I do not know whether the
procurator fiscal will feel under pressure, but it will
be within the authority of the solicitor to make the
case that the conditions should be revoked or
relaxed.

Brian Adam: Given that the procedure is
relatively new, do you intend to monitor it and take
powers so that you can review it in the light of
experience
without
resorting
to
primary
legislation?

Johann Lamont: The guidelines will offer an
aim rather than a statutory limit, so if a case does
not get to court within a particular time it will not be
time barred, which is important.

The Convener: So that could still be done.
Mike Pringle: I have one small point. On the
issue of who is likely to be released on an
undertaking, my assumption—I do not know
whether I am right or wrong—is that the police are
unlikely to give someone who has a record an

Johann Lamont: First, this is not a new
procedure. I understand that undertakings have
been around for more than 20 years. Revising
them is perhaps a means by which people can
have more confidence in them. They will also have
a more logical place within the whole process.
Naturally, we expect the police and the Procurator


251

4081

22 NOVEMBER 2006

Fiscal Service to keep those matters under review.
That is not something that we put into legislation,
but it will be done, because we have to consider
the effectiveness of the processes.
The Convener: The committee fully recognises
that an awful lot of work is taking place to ensure
that the processes are ready and operate
effectively.
The minister’s comments have been extremely
helpful. Committee members might want to reflect
on what has been said and indicate whether they
still think that there is a need to meet the
Executive before stage 3. I thank the minister for
clearing up a lot of the issues.
Amendment 96 agreed to.
The Convener: Amendment 216, which is in my
name, is grouped with amendment 219.
The amendments essentially are about an
accused person’s solicitor being notified of
proceedings against them, particularly liberation
on undertaking proceedings.
There has been some but not enough
discussion about the people with whom the
summary justice system deals. Other members
have spoken about the range of possible
offenders, and we had a discussion a few weeks
ago about whether trials in the absence of the
accused are justified. I mention that because we
have identified that, although some individuals
make a deliberate determination not to turn up or
co-operate, many have chaotic lives. There needs
to be some recognition of the people with whom
the summary justice system deals.
It would help the system if the person’s solicitor
knew that they had been liberated on undertaking
and were aware of any conditions that applied. I
will listen carefully to what the minister says about
amendments 216 and 219, but I believe that it
would be helpful if an accused person’s solicitor
was notified of proceedings against them.
I move amendment 216.
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Under section 13(1)(a) of the Criminal
Procedure (Scotland) Act 1995, an accused
person is required to provide the police only with
their name and address. They are not required to
provide the police with the name of their solicitor—
if indeed they have one—and frequently do not.
There may be benefits in solicitors being involved
at as early a stage as possible, but it is important
to remember that the onus remains on the
accused to instruct a solicitor and that it is for the
solicitor to accept or decline instruction in each
case. The police and procurator fiscal can be sure
that a solicitor is acting only when the solicitor
intimates that fact to them. The accused person
might change their mind about whom to instruct, or
the solicitor, for whatever reason, may decline to
accept instruction.
Court appearances for undertakings will take
place soon after the release on undertaking.
Therefore, even if a solicitor has been instructed
by the accused and the Crown has been informed,
by the time that has happened it may be close to
the date of the court appearance. To make it
mandatory in every case for the police and
procurator fiscal to intimate such information
before the date of the appearance on the
undertaking would create extra work for both the
police and the prosecutor that may be of little or no
benefit.
That said, there is nothing to stop arrangements
being put in place locally and their being used
when it is beneficial to do so. In fact, a similar
practice to that outlined in amendment 216 formed
part of the West Lothian criminal justice project,
which was designed to examine ways in which
accused people could be brought to court as
quickly as possible. Committee members—Mary
Mulligan in particular—will be aware that the
scheme’s success was largely down to there being
an appropriate degree of local flexibility about the
exchange of such information. Where such local
arrangements are in place, working well and
making the process more efficient, we support
them.

Johann Lamont: Amendment 216 would
require, first, that the police send a copy of an
undertaking to a solicitor nominated by the
accused when the accused is given it and,
secondly, that they include details of the
nominated solicitor on the undertaking form.
Amendment 219 would require the procurator
fiscal to intimate to the nominated solicitor any
changes made to the terms of the undertaking.

I stress again that I am in favour of the principle
of early communication with a properly instructed
solicitor when that is possible. However, it is
unnecessary and impractical to legislate for that to
happen in every case. Even if the difficulties
regarding communication between fiscal and
defence can be resolved, important issues remain
in play about who makes contact with a solicitor
and whether that solicitor is willing to act.

I am not opposed to the principle behind
amendment 216. The question is whether it is
necessary and appropriate to legislate to make
notification compulsory in every case. Having
considered the possible implications, I do not think
that it is.

I hope that I have provided some reassurance to
the convener. I ask her to consider withdrawing
amendment 216 and not moving amendment 219.
The Convener: That is difficult, because I have
had no indication as to what the committee thinks
about them.
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I hear what the minister is saying. There would
be additional work for the police and procurators
fiscal if solicitor notification was mandatory, but I
genuinely believe that, in most cases, it would be
helpful. We have not had much discussion about
the types of people who are dealt with by
summary justice, but I know that solicitor
notification would be beneficial in Glasgow,
because there are cases in which it would make
the difference if the solicitor knew that their client
was supposed to appear.
I am not sure whether local flexibility is the
answer, and I have not had a chance to see all the
results of the pilot to ascertain whether that was a
factor. I know that Mary Mulligan has had an
opportunity to see those results in some detail.
Between now and stage 3, I could hear from her
and from those involved in the pilot to see whether
solicitor notification made the critical difference.
On that basis, I would be prepared not to press
amendment 216.
There is also an issue about fairness to the
accused. I want to ensure that there is a balance.
If authorities did not use flexibility in notifying
solicitors, I would be concerned about notification
just being ignored. However, I shall seek the
committee’s agreement to withdraw amendment
216.
Amendment 216, by agreement, withdrawn.
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The Convener: The only point that I want to put
on record in relation to amendment 98 is the fact
that I still want to raise points at stage 3 about
trials in the absence of the accused. I do not want
my position on amendment 98 to be misconstrued
as fully supporting the Executive’s current position
on such trials. I am not really convinced that the
process is practical, so I want to think about it
again at stage 3. However, I will support
amendment 98 today.
Margaret Mitchell: That is also my position. I
moved an amendment to oppose trial in the
absence of the accused, as currently set out in the
bill, so my support for amendment 98 follows on
from the fact that I lost an earlier vote, and does
not mean that I support the position.
Johann Lamont: Far be it from me to
misconstrue anything anybody does in votes in
committee. If there are to be trials in the absence
of the accused, it is logical to ensure that there is
provision for the accused to be represented. I
recognise that the principled position that
members hold on the substantive issue does not
mean that they will resist an amendment that
follows what has so far been the agreed position
of the committee.
Amendment 98 agreed to.
Amendments 213 to 215, 99 to 101 and 41
moved—[Johann Lamont]—and agreed to.

Amendments 217 to 219 not moved.
Amendments 40 and
Lamont]—and agreed to.

97

moved—[Johann

Section 6, as amended, agreed to.
Section 67 agreed to.
Schedule
MODIFICATION OF ENACTMENTS

The Convener: Amendment 98, in the name of
the minister, is in a group on its own.
Johann Lamont: Amendment 98 is a
consequential amendment that stems from section
14, which introduces new section 150A into the
1995 act, relating to trials in the absence of the
accused
in
summary
proceedings.
The
amendment will ensure that solicitors can be paid
from the legal aid fund when they represent an
absent accused. In order for the absent accused
to be represented in that way, it is necessary to
disapply the accused’s right to a choice of solicitor.
The amendment should ensure that the court is
able to proceed to a trial in absence where it
considers it to be in the interests of justice to so
proceed, while having due regard to the
individual’s right to legal representation.
I move amendment 98.

12:45
The Convener: Amendment 102, in the name of
Hugh Henry, is grouped with amendments 161,
105, 162 and 163.
Johann Lamont: Amendment 102 rectifies an
omission in section 119(11) of the 1995 act. At
present, when the High Court grants authority to
bring a new prosecution under section 118(1)(c) of
the 1995 act in disposing of an appeal, and the
accused is remanded in custody pending that
retrial, the custody time limit is applied to the retrial
process in respect of sheriff and jury cases. That
time limit starts to run from the date on which
authority is given for the fresh prosecution by the
High Court.
Section 119(11) as drafted does not impose that
custody time limit in respect of a retrial in the High
Court. Although the Crown, as a matter of
practice, observes the time limits in such cases, it
is right that they should be set out clearly in the
law. Amendment 102 corrects that omission and
ensures that, from the date on which the High
Court grants authority to bring a new prosecution,
where the accused is remanded in custody
pending that retrial they will have the protection of
the custody time limits set down in section 65 of
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the 1995 act in both sheriff court and High Court
solemn proceedings.
Amendment 105 is technical in nature. It
amends section 283 of the 1995 act, which makes
provision for the certification of evidence obtained
using video recordings. Currently, section
283(1)(c) of the 1995 act refers only to visual
images, and to those images being recorded on a
video tape. Amendment 105 will ensure that that
section includes the recording of sounds as well
as visual images and will allow them to be
recorded on a device, not solely on a video tape.
That change will ensure that the provisions keep
pace with new methods of recording video
evidence and that potentially important evidence is
not disregarded simply because it was not
recorded on video tape.
Amendment 161 adds to the schedule and
thereby amends sections 211, 222 and 223 of the
1995 act. Those amendments make further
provision in relation to the collection and
enforcement of fines, and are designed to make
the process more administrative where possible, in
keeping with our policy of ensuring that the police
and courts can concentrate on their priority roles.
Amendment 161 adds three new subparagraphs to paragraph 12 of the schedule. The
first of them amends section 211(6) of the 1995
act, which makes provision in relation to
accounting for fines. Provisions for High Court and
sheriff court fines are combined to ensure a
consistent approach. In practice, all High Court
fines are collected by the sheriff court. The list of
persons to whom fines may be paid is widened.
That provides flexibility with regard to the office
holder who should be responsible for the collection
of fines and will allow, for example, accounting
functions to be carried out centrally rather than by
individual clerks of court, which will free up court
staff at the front line. Section 211(5) is repealed
because it will be unnecessary—the amended
section 211(6) makes consistent provision in
relation to all court-imposed fines.
The second of the three new sub-paragraphs
amends section 222 of the 1995 act, which sets
out the procedure for the transfer of fines from one
court to another, both within Scotland and
between Scotland and the rest of the UK. It
provides that a transfer of fine order may be made
at the instance of the clerk of court rather than the
court, which will free up judicial time to be used for
other
priorities.
Transfers
are
purely
administrative: there is no question of the amount
of fine being changed or the fine being written off;
it is just being moved to the area in which
enforcement would be most appropriate.
The second of the three new sub-paragraphs
also inserts a new subsection, (1A), into section
222 of the 1995 act, which will enable the clerk of
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court to transfer all outstanding fines against an
offender within a sheriffdom to a single court so
that, when the offender appears in court in respect
of outstanding fines, all outstanding fines can be
considered at the one hearing. Taken together, the
provisions will allow the clerk of court to transfer all
outstanding fines to a single court, in order that
they can be considered together and appropriate
action taken against the defaulter. That makes a
lot more sense than having four or five separate
court hearings for four or five outstanding fines, as
may
currently
happen.
Consequential
amendments are also made to replace references
to the sheriff court with references to the sheriff
clerk.
The third of the three new sub-paragraphs
amends section 223 of the 1995 act, in relation to
the procedure to be followed by clerks of court in
transferring fines. The changes are consequential
on the amendments to section 222 and substitute
references to the court with references to the clerk
of court. New paragraph (c) as inserted by the
third head of amendment 161 provides that, when
a transfer of fine order is made, the clerk of the
receiving court will be required to remit or account
for the fine to the court in which it was originally
imposed only if that court is outwith Scotland. At
present, the 1995 act requires that to be done in
respect of fines transferred within Scotland, but
that will not be necessary in future as the Scottish
Court Service records all fines on a national
computer system, avoiding the need for the
administrative process whereby fines are sent
from one court to another in order for accounts to
be settled.
Amendment 163 will prevent the repeal of
section 131(6) of the Antisocial Behaviour etc
(Scotland) Act 2004, the repeal of which is
provided for in paragraph 22 of the bill schedule.
Section 131(6) of the 2004 act provides that a
fixed penalty for antisocial behaviour may be
enforced as if it were a fine imposed in the district
court if the offender does not pay it within the time
allowed or request that the matter be taken to
court. Repeal of that provision had been proposed
on the basis that district courts will be phased out
under the bill and replaced by justice of the peace
courts. On further consideration, however, the
view has been taken that section 131(6) should
remain in the 2004 act, but suitably adjusted to
reflect the new court structure.
Section 131(6) of the 2004 act makes it clear
that the provisions on fines enforcement in the
1995 act can be applied following default. In
particular, a fines enforcement officer can exercise
enforcement powers in relation to those penalties
where default occurs and an enforcement order is
granted.
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Amendment 162 adds a reference to section
131(6) of the 2004 act in paragraph 22 of the
schedule, allowing the reference to the district
court in section 131(6) to be substituted with a
reference to the justice of the peace court, to
reflect the transition from district courts to justice
of the peace courts as part of the court unification
process. That is consequential on amendment
163.
I move amendment 102.
The Convener: Fortunately for you, minister,
Stewart Stevenson is not here to ask technical
question about the amendments, which do not
seem to be particularly controversial.
Amendment 102 agreed to.
Amendments 103, 42, 104, 161, 43, 105, 162
and 163 moved—[Johann Lamont]—and agreed
to.
Schedule, as amended, agreed to.
Section 68—Orders
Amendment 164 moved—[Johann Lamont]—
and agreed to.
Amendment 225 not moved.
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Sections 69 to 71 agreed to.
Long title agreed to.
The Convener: That ends stage 2 consideration
of the bill. Thanks for attending, minister. You did
exceptionally well for your first appearance. We
appreciate all of the work that has been done by
your predecessor and by the officials. The bill is
not controversial—it is a good bill—but there is a
lot of detail that we want to be clear about. We
appreciate the notes that we have been given over
the past few months.
We will reflect on what has been said and, if
there are any burning issues that we want to be
clarified before stage 3, we will let you know.
As everyone probably knows, the committee got
an award at the politician of the year awards last
Thursday. I think that I managed to name
everyone on the committee when I accepted the
award—it would be terrible if I left someone out. I
meant to bring the award with me to let members
see it, but I did not. I will bring it next time.
Our next meeting is next Tuesday, when we will
consider in private our report on the Scottish
Criminal Record Office.
Meeting closed at 12:54.

Section 68, as amended, agreed to.
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Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 1—Bail

1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Criminal Proceedings etc. (Reform) (Scotland)
Bill
[AS AMENDED AT STAGE 2]

5

An Act of the Scottish Parliament to make provision as to bail in criminal proceedings; to reform
certain aspects of summary criminal procedure; to make provision in relation to solemn criminal
procedure; to make provision as to maximum penalties in the summary criminal courts; to make
provision for the purpose of compensation orders in favour of victims of offences; to make
provision for and in relation to alternatives to prosecution; to make provision as to enforcement of
financial penalties for offences; to make provision establishing the JP court and for
disestablishing the district court; to provide for the inspection of the Crown Office and Procurator
Fiscal Service; and for connected purposes.

PART 1
BAIL

10

1

Determination of questions of bail
After section 23A of the 1995 Act there is inserted—
“23B
(1)

Entitlement to bail and the court’s function
Bail is to be granted to an accused person—
(a) except where—

15

(i)

by reference to section 23C of this Act; and

(ii) having regard to the public interest,
there is good reason for refusing bail;
(b) subject to section 23D of this Act.
20

(2)

25

(2A) Reference in subsections (1)(a)(ii) and (2) above to the public interest includes
(without prejudice to the generality of the public interest) reference to the
interests of public safety.

SP Bill 55A

In determining a question of bail in accordance with subsection (1) above, the
court is to consider the extent to which the public interest could, if bail were
granted, be safeguarded by the imposition of bail conditions.

Session 2 (2006)
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(2B) The court must (without prejudice to any other right of the parties to be heard)
give the prosecutor and the accused person an opportunity to make submissions
in relation to a question of bail.
(3)

The attitude of the prosecutor towards a question of bail (including as to bail
conditions) does not restrict the court’s exercise of its discretion in so
determining the question.

(4)

For the purpose of so determining a question of bail (including as to bail
conditions), the court may request the prosecutor or the accused person’s
solicitor or counsel to provide it with information relevant to the question.

(5)

However, whether that party gives the court opinion as to any risk of
something occurring (or any likelihood of something not occurring) is a matter
for that party to decide.

5

10

23C
(1)
15

Grounds relevant as to question of bail
In any proceedings in which a person is accused of an offence, the following
are grounds on which it may be determined that there is good reason for
refusing bail—
(a) any substantial risk that the person might if granted bail—
(i)

abscond; or

(ii) fail to appear at a diet of the court as required;
(b) any substantial risk of the person committing further offences if granted
bail;

20

(c) any substantial risk that the person might if granted bail—
(i)

interfere with witnesses; or

(ii) otherwise obstruct the course of justice,
in relation to himself or any other person;

25

(d) any other substantial factor which appears to the court to justify keeping
the person in custody.
(2)
30

In assessing the grounds specified in subsection (1) above, the court must have
regard to all material considerations including (in so far as relevant in the
circumstances of the case) the following examples—
(a) the—
(i)

35

nature (including level of seriousness) of the offences before the
court;

(ii) probable disposal of the case if the person were convicted of the
offences;
(b) whether the person was subject to a bail order when the offences are
alleged to have been committed;
(c) whether the offences before the court are alleged to have been
committed—

40

(i)

while the person was subject to another court order;

(ii) while the person was on release on licence or parole;
(iii) during a period for which sentence of the person was deferred;
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3

(d) the character and antecedents of the person, in particular—
(i)

the nature of any previous convictions of the person (including
convictions outwith Scotland);

(ii) whether the person has previously contravened a bail order or
other court order (by committing an offence or otherwise);

5

(iii) whether the person has previously breached the terms of any
release on licence or parole (by committing an offence or
otherwise);
(iv) whether the person is serving or recently has served a sentence of
imprisonment in connection with a matter referred to in subparagraphs (i) to (iii) above;

10

(e) the associations and community ties of the person.
23D

Restriction on bail in certain solemn cases

(1)

Where subsection (2) or (3) below applies, a person is to be granted bail in
solemn proceedings only if there are exceptional circumstances justifying bail.

(2)

This subsection applies where the person—

15

(a) is accused in the proceedings of a violent or sexual offence; and
(b) has a previous conviction on indictment for a violent or sexual offence.
(3)

This subsection applies where the person—
(a) is accused in the proceedings of a drug trafficking offence; and

20

(b) has a previous conviction on indictment for a drug trafficking offence.
(4)

For the purposes of this section—
“drug trafficking offence” has the meaning given by section 49(5) of the
Proceeds of Crime (Scotland) Act 1995 (c.43);
“sexual offence” has the meaning given by section 210A(10) and (11) of
this Act;

25

“violent offence” means any offence (other than a sexual offence)
inferring personal violence.
(5)
30

Any reference in this section to a conviction on indictment for a violent or
sexual offence or a drug trafficking offence includes—
(a) a conviction on indictment in England and Wales or Northern Ireland for
an equivalent offence;
(b) a conviction in a member State of the European Union (other than the
United Kingdom) which is equivalent to conviction on indictment for an
equivalent offence.

35

2
40

(6)

Any issue of equivalence arising in pursuance of subsection (5) above is for the
court to determine.

(7)

This section is without prejudice to section 23C of this Act.”.

Bail and bail conditions
(1)

In section 24 (bail and bail conditions) of the 1995 Act—
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(a) after subsection (2) there is inserted—
“(2A) Whenever the court grants or refuses bail, it shall state its reasons.
(2B) Where the court—
(a) grants bail to a person accused of a sexual offence (having the meaning
given by section 210A(10) and (11) of this Act); and

5

(b) does so without imposing on the accused further conditions under
subsection (4)(b)(i) below,
the court shall also state why it considers in the circumstances of the case that
such conditions are unnecessary.”,
(b) in subsection (5), after paragraph (c) there is inserted—

10

“(ca) does not behave in a manner which causes, or is likely to cause, alarm or
distress to witnesses.
(2)

In section 25 (bail conditions: supplementary) of that Act—
(a) before subsection (1) there is inserted—

15

“(A1) When granting bail, the court shall (if the accused is present) explain to the
accused in ordinary language—
(a) the effect of the conditions imposed;
(b) the effect of the requirement under subsection (2B) below; and

20

(c) the consequences which may follow a breach of any of those conditions
or that requirement.
(B1) The accused shall (whether or not the accused is present when bail is granted)
be given a written explanation in ordinary language of the matters mentioned
in paragraphs (a) to (c) of subsection (A1) above.

25

(C1) Such a written explanation may be contained in the copy of the bail order given
to the accused or in another document.”,
(b) in subsection (1), after paragraph (a) there is inserted—
“(aa) that breach of a condition imposed is an offence and renders the accused
liable to arrest, prosecution and punishment under this Act;”,
(c) after subsection (2A) there is inserted—

30

“(2B) Where the domicile of citation specified in an order granting bail ceases to be
the accused’s normal place of residence, the accused must make an application
under subsection (2) above within 7 days of that happening.
(2C) A person who without reasonable excuse contravenes subsection (2B) above is
guilty of an offence and is liable—

35

(a) on conviction in the JP court, to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 60 days or
to both;
(b) in any other case, to a fine not exceeding level 3 on the standard scale or
to imprisonment for a period not exceeding 12 months or to both.”.
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5

Breach of bail conditions
(1)

In section 27 (breach of bail conditions: offences) of the 1995 Act—
(a) in subsection (2), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) after subsection (4A) there is inserted—
“(4B) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) an accused—

5

(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet; or
(d) was given due notice of a diet,

10

shall, unless challenged in the manner described in paragraph (a) or (b) of
subsection (4A) above, be held as admitted.”,
(c) after subsection (6) there is inserted—
“(6A) Where, despite the requirement to have regard to the matters specified in
paragraphs (a) to (c) of subsection (3) above, the sentence or disposal in
respect of the subsequent offence is not different from that which the court
would have imposed but for that subsection, the court shall state (as
appropriate, by reference to those matters) the reasons for there being no
difference.”,

15

(d) in subsection (7)(b), for the word “2” there is substituted “5”,

20

(e) in subsection (9), for the words “The penalties provided for in subsection (2)
above may” there is substituted “A penalty under subsection (2) or (7) above
shall”,
(f) after subsection (9) there is inserted—
“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—

25

(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint or indictment), framing the sentences so
that they have effect consecutively;
(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.

30

(9B) Subsection (9A)(b) above is subject to section 204A of this Act.”.
(2)
35

40

In section 28 (breach of bail conditions: arrest of offender etc.) of that Act—
(a) after subsection (1) there is inserted—
“(1A) Where an accused who has been released on bail is arrested by a constable
(otherwise than under subsection (1) above), the accused may be detained in
custody under this subsection if the constable has reasonable grounds for
suspecting that the accused has breached, or is likely to breach, any condition
imposed on his bail.
(1B) Subsection (1A) above—
(a) is without prejudice to any other power to detain the accused;
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(b) applies even if release of the accused would be required but for that
subsection.”,
(b) in subsection (2), for the words “this section” there is substituted “subsection (1)
above, or is detained under subsection (1A) above,”.

5

4

Bail review and appeal
(1)

In section 30 (bail review) of the 1995 Act––
(a) after subsection (1) there is inserted—
“(1A) This section also applies where a person who has accepted the conditions
imposed on his bail wants to have any of them removed or varied.”,
(b) in subsection (2), for the words from “above” to the end there is substituted “or
(1A) above, have power to review (in favour of the person) its decision as to bail,
or its decision as to the conditions imposed, if—

10

(a) the circumstances of the person have changed materially; or
(b) the person puts before the court material information which was not
available to it when its decision was made.”.

15

(2)

In section 32 (bail appeal) of that Act, after subsection (3) there is inserted—
“(3ZA) A notice of appeal under this section is to be lodged with the clerk of the court
from which the appeal is to be taken.
(3A) When an appeal is made under this section, that clerk shall without delay—

20

(a) send a copy of the notice of appeal to the judge whose decision is the
subject of the appeal; and
(b) request the judge to provide a report of the reasons for that decision.
(3B) The judge shall, as soon as is reasonably practicable, provide that clerk with
the judge’s report of those reasons.

25

(3BA) The clerk of court (where not the Clerk of Justiciary) shall send the notice of
appeal without delay to the Clerk of Justiciary.
(3BB) That clerk (where not the Clerk of Justiciary) shall, before the end of the day
after the day of receipt of the notice of appeal, send the judge’s report (if
provided by then) to the Clerk of Justiciary.

30

(3BC) The Clerk of Justiciary shall, upon receipt of the notice of appeal, without
delay fix a diet for the hearing of the appeal.
(3C) The Clerk of Justiciary shall send a copy of the judge’s report to—
(a) the accused or his solicitor; and
(b) the Crown Agent.

35

(3D) Where the judge’s report is not sent as mentioned in subsection (3BB) above—
(a) the High Court may call for the report to be submitted to it within such
period as it may specify; or
(b) if it thinks fit, hear and determine the appeal without the report.
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7

(3E) Subject to subsection (3C) above, the judge’s report shall be available only to
the High Court, the parties and, on such conditions as may be prescribed by
Act of Adjournal, such other persons or classes of person as may be so
prescribed.”.
5

4A

Attitude of prosecutor after conviction
After section 32 of the 1995 Act there is inserted—
“32A
(1)

Bail after conviction: prosecutor’s attitude
Where—
(a) a person has been convicted in any proceedings of an offence; and
(b) a question of bail (including as to bail conditions) subsequently arises in
the proceedings (whether before sentencing or pending appeal or
otherwise),

10

the prosecutor and the convicted person must be given an opportunity to make
submissions in relation to the question.
15

(2)

But the attitude of the prosecutor towards the question does not restrict the
court’s exercise of its discretion in determining the question in accordance with
the rules applying in the case.

(3)

Despite subsection (1) above, the prosecutor need not be given an opportunity
to make submissions in relation to a question of bail arising under section 245J
of this Act.

(4)

This section is without prejudice to any other right of the parties to be heard.”.

20

5

Time for dealing with applications
(1)

In section 22A (consideration of bail on first appearance) of the 1995 Act—
(a) in subsection (1), the words “and within the period specified in subsection (2)
below” are repealed,

25

(b) for subsection (2) there is substituted—
“(2)

Admittance to or refusal of bail shall be determined before the end of the day
after the day on which the person accused or charged is brought before the
sheriff or judge.”,

(c) in subsection (3), for the words “the end of that period” there is substituted “that
time”.

30

(2)

In section 23 (bail applications) of that Act, in subsection (7), for the words “within 24
hours after” there is substituted “before the end of the day after the day of”.

(3)

In section 177 (procedure where applicant in custody) of that Act, in subsection (2), for
the words “within 24 hours after such application has been” there is substituted “before
the end of the day after the day on which the application is”.

(4)

In section 201 (power of court to adjourn case before sentence) of that Act—

35

(a) in subsection (4)—
(i)
40

after the word “appeal” in the first place where it occurs there is inserted
“to the High Court”,
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(ii) the words “presented to the High Court” are repealed,
(b) after that subsection there is added—
“(5)

A note of appeal under subsection (4) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and

5

(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.
(5)

In section 245J (breach of certain orders: adjourning hearing and remanding in custody
etc.) of that Act—
(a) in subsection (5), for the words “by note of appeal presented to the High Court,
who” there is substituted “to the High Court by note of appeal, and the High
Court”,

10

(b) after that subsection there is added—
“(6)

A note of appeal under subsection (5) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and

15

(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.
PART 2
PROCEEDINGS

20

Police functions
6

25

Liberation on undertaking
(1)

In section 21 (Schedule 1 offences: power of constable to take offender into custody) of
the 1995 Act, subsections (2) to (5) are repealed.

(2)

In section 22 (liberation by police) of that Act—
(a) in subsection (1)—
(i)

the words “arrested and” are repealed,

(ii) after the word “summarily,” there is inserted “the officer who charged the
person or (if different)”,
30

(iii) for the words “terms of which the person undertakes to appear at a
specified court at a specified time” there is substituted “the terms
mentioned in subsection (1C) below”,
(b) after subsection (1) there is inserted—

35

“(1A) Where a person has been arrested under section 21 of this Act, the arresting
officer or (if different) the officer in charge of a police station may—
(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;
(b) liberate him without any such undertaking; or
(c) refuse to liberate him.
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(1B) Where a person has been apprehended under a summary warrant as mentioned
in section 135(3) of this Act, the apprehending officer or (if different) the
officer in charge of a police station may—
5

(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;
or
(b) refuse to liberate him.

10

(1C) For the purposes of subsections (1) to (1B) above, the terms are that the person
undertakes (subject to any modification made to those terms under subsection
(1F)(b) below)—
(a) to appear at a specified court on a specified day at a specified time; and
(b) in addition, to comply with any conditions imposed under subsection
(1D) below.
(1D) The conditions which may be imposed under this subsection are—

15

(a) conditions in the same terms as the standard conditions mentioned in
section 24(5)(b), (c) and (ca) of this Act;
(b) such further conditions as the officer who is certifying the undertaking
considers are necessary to secure that the conditions referred to in
paragraph (a) above are observed.

20

(1E) For the imposition of conditions under subsection (1D) above—
(a) the Scottish Ministers may by regulations describe officers (by rank or
other description) whose authority is required;
(b) if no regulations under paragraph (a) above are in force, no further
authority is required.

25

(1F) The procurator fiscal may by notice effected in the same manner as citation
under section 141 of this Act—
(a) rescind an undertaking given under subsection (1) or (1A) above
(whether or not the person is to be prosecuted in connection with the
matters to which the undertaking relates);

30

(b) in relation to an undertaking given under this section—
(i)

revise the court, day or time specified under subsection (1C)(a)
above;

(ii) revoke or relax any conditions imposed under subsection (1D)
above.
35

(1G) An undertaking given under this section—
(a) if rescinded under subsection (1F)(a) above, expires at the end of the day
on which the notice is sent;
(b) otherwise—
(i)

40

subject to sub-paragraph (ii) below, expires at the end of the day
on which the person who gave the undertaking is required to
appear at court in accordance with the undertaking;
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(ii) if that person breaches the undertaking by reason of failing to
appear at court, and a warrant is granted in relation to the breach,
expires, so far as relating to conditions, at the end of the day on
which the person is brought before the court in pursuance of the
warrant.

5

(1H) For the purpose of any proceedings in relation to an offence under this section,
an undertaking whose terms are modified under subsection (1F)(b) above shall
be regarded as if given in the terms as so modified.”,
(c) in subsection (2)—
(i)

10

for the words “subsection (1) above” there is substituted “this section”,

(ii) in paragraph (b)(ii), for the word “3” there is substituted “12”,
(d) in subsection (3)—
(i)

for the words “the officer in charge” there is substituted “an officer”,

(ii) for the words “subsection (1)(c) above” there is substituted “this section”,
(iii) for the word “tried” there is substituted “heard”,

15

(e) after subsection (4) there is inserted—
“(4A) In any proceedings relating to an offence under this section, the fact that (as the
case may be) a person—
(a) breached an undertaking given by him under this section by reason of
failing to appear at court in accordance with the undertaking; or

20

(b) was subject to a particular condition imposed under subsection (1D)
above,
shall, unless challenged by preliminary objection before the person’s plea is
recorded, be held as admitted.”,
(f) in subsection (5)—

25

(i)

for the word “section,” there is substituted “section—
(a) a document purporting to be a notice or copy of a notice effected under
subsection (1F) above shall be sufficient evidence of the terms of the
notice;
(b)”,

30

(ii) for the words “subsection (1)(a) above” there is substituted “this section”,
(iii) the words “by the arrested person” are repealed,
(g) after subsection (5) there is inserted—
“(5A) Regulations under subsection (1E)(a) above shall be made by statutory
instrument which shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.”.

35

(3)
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11

Manner of citation
In section 141 (manner of citation) of the 1995 Act—
(a) for subsection (1) there is substituted—
“(1)

5

The citation of the accused or a witness in a summary prosecution to any
ordinary sitting of the court or to any special diet fixed by the court or to any
adjourned sitting or diet shall be effected by an officer of law or other person—
(a) delivering the citation to him personally; or
(b) leaving it for him—
(i)

10

at his dwelling-house or place of business with a resident or (as the
case may be) employee there; or

(ii) where he has no known dwelling-house or place of business, at
any other place in which he may be resident at the time.”,
(b) in subsection (3)(a), after the word “service” there is inserted “or by ordinary
post”,
15

20

(c) after subsection (3) there is inserted—
“(3A) Subject to subsection (4) below and without prejudice to the effect of any other
manner of citation, the citation of the accused or a witness to a sitting or diet or
adjourned sitting or diet as mentioned in subsection (1) above shall also be
effective if an electronic citation is sent by or on behalf of the prosecutor by
means of electronic communication to the home or business email address of
the person.”,
(d) in subsection (5), after the word “communication” there is inserted “(including a
legible version of an electronic communication)”,
(e) after subsection (5) there is inserted—

25

“(5ZA) The production in court of a legible version of an electronic communication
which—
(a) bears to have come from an accused’s email address; and

30

(b) is in such terms as to infer that the contents of an electronic citation sent
as mentioned in subsection (3A) above came to the accused’s
knowledge,
shall (even if not purporting to be written by or on behalf of the accused) be
admissible as evidence of those facts for the purposes of subsection (4)
above.”,

35

(f) in subsection (5A), for the words from “if” in the first place where it occurs to the
end there is substituted “if—
(a) it is sent by or on behalf of the accused’s solicitor by ordinary post—
(i)

to the dwelling-house or place of business of the witness; or

(ii) if he has no known dwelling-house or place of business, to any
other place in which he may be resident at the time; or
40

(b) an electronic citation is sent by or on behalf of the accused’s solicitor by
means of electronic communication to the home or business email
address of the witness.”,
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(g) after subsection (5A) there is inserted—
“(5B) Where a witness fails to appear at a diet or sitting or adjourned diet or sitting to
which he has been cited in the manner provided by this section, subsection (2)
of section 156 of this Act shall not apply unless it is proved to the court that he
received the citation or that its contents came to his knowledge.”,

5

(h) after subsection (6) there is inserted—
“(6A) When the citation of any person is effected by electronic citation under
subsection (3A) above, the induciae shall be reckoned from the end of the day
on which the citation was sent.”,
(i) after subsection (7) there is added—

10

“(7A) It shall be sufficient evidence that citation has been effected electronically
under subsection (3A) or (5A)(b) above if there is produced in court a legible
version of an electronic communication which—
(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and

15

(c) bears to have been sent to the home or business email address of the
person being cited.
(7B) In this section, an “electronic citation” is a citation in electronic form which—
(a) is capable of being kept in legible form; and
(b) is signed by electronic signature—

20

(i)

in the case of citation of the accused, by the prosecutor;

(ii) in the case of citation of a witness, by or on behalf of the
prosecutor or the accused’s solicitor.”.
9
25

Procedure at first calling
(1)

In section 144 (procedure at first diet) of the 1995 Act—
(a) in paragraph (a) of subsection (2), the words from “and” to the end are repealed,
(b) after subsection (3) there is inserted—
“(3ZA)Where the prosecutor is not satisfied, in relation to a written intimation of a
plea—
(a) that the intimation of the plea has been made or authorised by the
accused; or

30

(b) that the terms of the plea are clear,
the court may continue the case to another diet.
(3ZB)The clerk of court may perform the functions of the court under—
(a) subsections (2) and (3) above in relation to a plea of not guilty;

35

(b) subsection (3ZA) above,
without the court being properly constituted.”.
(2)
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“(4)

10

13

The clerk of court may perform the functions of the court under subsection (1)
above without the court being properly constituted.”.

Intimation of diets etc.
In section 146 (plea of not guilty) of the 1995 Act, after subsection (3) there is
inserted—

5

“(3ZA)Where a case is adjourned under subsection (3) above, the court shall intimate
to the accused the trial diet assigned and any intermediate diet fixed.
(3ZB)When intimating a diet under subsection (3ZA) above, the court shall inform
the accused that, if he fails to appear at any diet in the proceedings in respect of
the case, the court might hear and dispose of the case in his absence.”.

10

11

Pre-trial time limits
In section 147 (prevention of delay in trials) of the 1995 Act, for subsection (2) there is
substituted—
“(2)

On an application made for the purpose, the sheriff may, on cause shown—
(a) extend the period mentioned in subsection (1) above; and

15

(b) order the accused to be detained awaiting trial,
for such period as the sheriff thinks fit.
(2A) Before determining an application under subsection (2) above, the sheriff shall
give the parties an opportunity to be heard.
(2B) However, where all the parties join in the application, the sheriff may
determine the application without hearing the parties and, accordingly, may
dispense with any hearing previously appointed for the purpose of considering
the application.”.

20

12
25

Disclosure of convictions
(1)

In section 166 (previous convictions: summary proceedings) of the 1995 Act, in
subsection (8)—
(a) sub-paragraph (i) of paragraph (b), and
(b) the word “or” immediately following that sub-paragraph,
are repealed.

30

(2)

After that section there is inserted—
“166A

Post-offence convictions
Where a person is convicted of an offence on summary complaint, the court
may, in deciding on the disposal of the case, have regard to any convictions
which—

35

(a) were imposed on the person between the date of the offence and the date
of conviction in respect of the offence;
(b) are specified in a notice laid before the court by the prosecutor; and
(c) are—
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(i)

admitted by the person; or

(ii) proved by the prosecutor on evidence adduced then or at another
diet.
166B
(1)

5

Charges which disclose convictions
Nothing in section 166 of this Act prevents—
(a) the prosecutor leading evidence of previous convictions where it is
competent to do so as evidence in support of a substantive charge;
(b) the prosecutor proceeding with a charge—
(i)

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,

10

on a complaint which includes a charge in relation to which the
conviction is irrelevant; or
(c) the court trying a charge—
(i)

15

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,
together with a charge on another complaint in relation to which the
conviction is irrelevant.
(2)

20

But subsections (1)(b) and (c) above apply only if the charges are of offences
which—
(a) relate to the same occasion; or
(b) are of a similar character and amount to (or form part of) a course of
conduct.

(3)

25

13

The reference in subsection (1)(c) above to trying a charge together with a
charge on another complaint means doing so under section 152A of this Act.”.

Complaints triable together
After section 152 of the 1995 Act there is inserted—
“152A

30

(1)

Complaints triable together
Where—
(a) two or more complaints against an accused call for trial in the same court
on the same day; and
(b) they each contain one or more charges to which the accused pleads not
guilty,
the prosecutor may apply to the court for those charges to be tried together at
that diet despite the fact that they are not all contained in the one complaint.

35

(2)
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On an application under subsection (1) above, the court is to try those charges
together if it appears to the court that it is expedient to do so.
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(3)

For the purposes of subsections (1) and (2) above, any other charges contained
in the complaints are (without prejudice to further proceedings as respects
those other charges) to be disregarded.

(4)

Where charges are tried together under this section, they are to be treated
(including, in particular, for the purposes of and in connection with the leading
of evidence, proof and verdict) as if they were contained in one complaint.

(5)

But the complaints mentioned in subsection (1)(a) above are, for the purposes
of further proceedings (including as to sentence), to be treated as separate
complaints.”.

5

10

14

15

Proceedings in absence of accused
(1)

In section 141 (manner of citation) of the 1995 Act, in subsection (4), for the words
“subsections (3) and (5) to (7) of section 150” there is substituted “sections 143(7),
150(3) and 150A(1)”.

(2)

In section 145A (adjournment at first calling to allow accused to appear etc.) of that Act,
in subsection (1), for the words “150(1) to (7)” there is substituted “150”.

(3)

In section 150 (failure of accused to appear) of that Act—

15

(a) after subsection (3B) there is inserted—
“(3C) An order under subsection (3B) above—
(a) for the purpose of having a trial in absence of the accused under section
150A of this Act, may be made on the motion of the prosecutor;

20

(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.”,
(b) subsections (5) to (7) are repealed.
(4)
25

After section 150 of that Act there is inserted—
“150A
(1)

Proceedings in absence of accused
Where the accused does not appear at a diet (apart from a diet fixed for the first
calling of the case), the court—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and
(b) if satisfied as to the matters specified in subsection (2) below,

30

may proceed to hear and dispose of the case in the absence of the accused in
like manner as if the accused were present.
(2)

The matters referred in subsection (1)(b) above are—
(a) that citation of the accused has been effected or the accused has received
other intimation of the diet; and

35

(b) that it is in the interests of justice to proceed as mentioned in subsection
(1) above.

40

(3)

In subsection (1) above, the reference to proceeding to hear and dispose of the
case includes, in relation to a trial diet, to proceeding with the trial.

(4)

Where the court is considering whether to proceed in pursuance of subsection
(1) above, it shall—
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(a) if satisfied that there is a solicitor with authority to act—
(i)

for the purposes of representing the accused’s interests at the
hearing on whether to proceed that way; and

(ii) if it proceeds that way, for the purposes of representing the
accused’s further interests at the diet (including, in relation to a
trial diet, presenting a defence at the trial),

5

allow that solicitor to act for those purposes; or
(b) if there is no such solicitor, at its own hand appoint a solicitor to act for
those purposes if it considers that it is in the interests of justice to do so.
10

(5)

It is the duty of a solicitor appointed under subsection (4)(b) above to act in the
best interests of the accused.

(6)

In all other respects, a solicitor so appointed has, and may be made subject to,
the same obligations and has, and may be given, the same authority as if
engaged by the accused; and any employment of and instructions given to
counsel by the solicitor shall proceed and be treated accordingly.

(7)

Where the court is satisfied that—

15

(a) a solicitor allowed to act under subsection (4)(a) above no longer has
authority to act; or
(b) a solicitor appointed under subsection (4)(b) above is no longer able to
act in the best interests of the accused,

20

the court may relieve that solicitor and appoint another solicitor for the
purposes referred to in subsection (4) above.
(8)

Subsections (4)(b) and (7) above do not apply in the case of proceedings—
(a) in respect of a sexual offence to which section 288C of this Act applies;
(b) in respect of which section 288E of this Act applies; or

25

(c) in which an order has been made under section 288F(2) of this Act.
(9)

Reference in this section to a solicitor appointed under subsection (4)(b) above
includes reference to a solicitor appointed under subsection (7) above.

(10) Where the court proceeds in pursuance of subsection (1) above, it shall not in
the absence of the accused pronounce a sentence of imprisonment or of
detention in a young offenders institution, remand centre or other
establishment.

30

(11) Nothing in this section prevents—
(a) a warrant being granted at any stage of proceedings for the apprehension
of the accused;

35

(b) a case subsequently being adjourned (in particular, with a view to having
the accused present at any proceedings).”.
(5)
40
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In section 153 (trial in presence of accused) of that Act, in subsection (1), for the words
“Without prejudice to section 150 of this Act, and subject to” there is substituted
“Subject to section 150A of this Act and”.
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Failure of accused to appear
In section 150 (failure of accused to appear) of the 1995 Act—
(a) in subsection (8), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) in subsection (9), for the words “The penalties provided for in subsection (8)
above may” there is substituted “A penalty under subsection (8) above shall”,

5

(c) after subsection (9) there is inserted—
“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—
(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint), framing the sentences so that they have
effect consecutively;

10

(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.
15

(9B)

Subsection (9A)(b) above is subject to section 204A of this Act.

(9C)

In any proceedings in relation to an offence under subsection (8) above, the
fact that (as the case may be) an accused—
(a) failed to appear at a diet; or
(b) was given due notice of a diet,
shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.”.

20

16

Obstructive witnesses
For section 156 (apprehension of witness) of the 1995 Act there is substituted—
“156

25

30

Apprehension of witnesses

(1)

In any summary proceedings, the court may, on the application of any of the
parties, issue a warrant for the apprehension of a witness if subsection (2) or
(3) below applies in relation to the witness.

(2)

This subsection applies if the witness, having been duly cited to any diet in the
proceedings, deliberately and obstructively fails to appear at the diet.

(3)

This subsection applies if the court is satisfied by evidence on oath that the
witness is being deliberately obstructive and is not likely to attend to give
evidence at any diet in the proceedings without being compelled to do so.

(4)

For the purposes of subsection (2) above, a witness who, having been duly
cited to any diet, fails to appear at the diet is to be presumed, in the absence of
any evidence to the contrary, to have so failed deliberately and obstructively.

(5)

An application under subsection (1) above—

35

(a) may be made orally or in writing;
(b) if made in writing—
(i)
40

shall be in such form as may be prescribed by Act of Adjournal, or
as nearly as may be in such form; and
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(ii) may be disposed of in court or in chambers after such enquiry or
hearing (if any) as the court considers appropriate.

5

(6)

A warrant issued under this section shall be in such form as may be prescribed
by Act of Adjournal or as nearly as may be in such form.

(7)

A warrant issued under this section in the form mentioned in subsection (6)
above shall imply warrant to officers of law—
(a) to search for and apprehend the witness in respect of whom it is issued;
(b) to bring the witness before the court;
(c) in the meantime, to detain the witness in a police station, police cell or
other convenient place; and

10

(d) so far as necessary for the execution of the warrant, to break open shut
and lockfast places.
(8)

It shall not be competent in summary proceedings for a court to issue a warrant
for the apprehension of a witness otherwise than in accordance with this
section.

(9)

Section 135(3) of this Act makes provision as to bringing before the court a
person apprehended under a warrant issued under this section.

15

(10) In this section and section 156A, “the court” means the court in which the
witness is to give evidence.
20

156A
(1)

Orders in respect of witnesses apprehended under section 156
Where a witness is brought before the court in pursuance of a warrant issued
under section 156 of this Act, the court shall, after giving the parties and the
witness an opportunity to be heard, make an order—
(a) detaining the witness until the conclusion of the diet at which the witness
is to give evidence;

25

(b) releasing the witness on bail; or
(c) liberating the witness.
(2)

The court may make an order under subsection (1)(a) or (b) above only if it is
satisfied that—
(a) the order is necessary with a view to securing that the witness appears at
the diet at which the witness is to give evidence; and

30

(b) it is appropriate in all the circumstances to make the order.

35

(3)

Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.

(4)

Subsection (1) above is without prejudice to any power of the court to—
(a) make a finding of contempt of court in respect of any failure of a witness
to appear at a diet to which he has been duly cited; and
(b) dispose of the case accordingly.

(5)
40
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Where—
(a) an order under subsection (1)(a) above has been made in respect of a
witness; and
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(b) at, but before the conclusion of, the diet at which the witness is to give
evidence, the court in which the diet is being held excuses the witness,
that court, on excusing the witness, may recall the order under subsection
(1)(a) above and liberate the witness.
5

10

(6)

On making an order under subsection (1)(b) above in respect of a witness, the
court shall impose such conditions as it considers necessary with a view to
securing that the witness appears at the diet at which he is to give evidence.

(7)

However, the court may not impose as such a condition a requirement that the
witness or a cautioner on his behalf deposit a sum of money in court.

(8)

Section 25 of this Act shall apply in relation to an order under subsection (1)(b)
above as it applies to an order granting bail, but with the following
modifications—
(a) references to the accused shall be read as if they were references to the
witness in respect of whom the order under subsection (1)(b) above is
made;

15

(b) references to the order granting bail shall be read as if they were
references to the order under subsection (1)(b) above;
(c) subsection (3) shall be read as if for the words from “relating” to
“offence” in the third place where it occurs there were substituted “at
which the witness is to give evidence”.

20

156B
(1)

Breach of bail under section 156A(1)(b)
A witness who, having been released on bail by virtue of an order under
subsection (1)(b) of section 156A of this Act, fails without reasonable
excuse—
(a) to appear at any diet to which he has been cited; or

25

(b) to comply with any condition imposed under subsection (6) of that
section,
shall be guilty of an offence and liable on summary conviction to the penalties
specified in subsection (2) below.
30

(2)

Those penalties are—
(a) a fine not exceeding level 3 on the standard scale; and
(b) imprisonment for a period—
(i)

where conviction is in the JP court, not exceeding 60 days;

(ii) where conviction is in the sheriff court, not exceeding 12 months.
35

(3)

In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;

40

(d) was cited to a diet,
shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.
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(4)

Section 28 of this Act shall apply in respect of a witness who has been released
on bail by virtue of an order under section 156A(1)(b) of this Act as it applies
to an accused released on bail, but with the following modifications—
(a) references to an accused shall be read as if they were references to the
witness;

5

(b) in subsection (2), the reference to the court to which the accused’s
application for bail was first made shall be read as if it were a reference
to the court which made the order under section 156A(1)(b) of this Act
in respect of the witness;
(c) in subsection (4)—

10

(i)

references to the order granting bail and original order granting
bail shall be read as if they were references to the order under
section 156A(1)(b) of this Act and the original such order
respectively;

(ii) paragraph (a) shall be read as if at the end there were inserted “and
make an order under section 156A(1)(a) or (c) of this Act in
respect of the witness”;

15

(iii) paragraph (c) shall be read as if for the words from “complies” to
the end there were substituted “appears at the diet at which the
witness is to give evidence”.

20

156C
(1)

25

Review of orders under section 156A(1)(a) or (b)
Where a court has made an order under subsection (1)(a) of section 156A of
this Act, the court may, on the application of the witness in respect of whom
the order was made and after giving the parties and the witness an opportunity
to be heard—
(a) recall the order; and
(b) make an order under subsection (1)(b) or (c) of that section in respect of
the witness.

(2)
30

Where a court has made an order under subsection (1)(b) of section 156A of
this Act, the court may, after giving the parties and the witness an opportunity
to be heard—
(a) on the application of the witness in respect of whom the order was
made—
(i)

35

review the conditions imposed under subsection (6) of that section
at the time the order was made; and

(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section;

40

(b) on the application of the party who made the application under section
156(1) of this Act in respect of the witness, review the order and the
conditions imposed under subsection (6) of section 156A of this Act at
the time the order was made, and—
(i)
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recall the order and make an order under subsection (1)(a) of that
section in respect of the witness; or
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(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section.
(3)

The court may not review an order by virtue of subsection (1) or (2) above
unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or

5

(b) in that or any other case, the witness or party making the application puts
before the court material information which was not available to it when
it made the order which is the subject of the application.
10

(4)

An application under this section by a witness—
(a) where it relates to the first order made under section 156A(1)(a) or (b) of
this Act in respect of the witness, shall not be made before the fifth day
after that order is made;
(b) where it relates to any subsequent such order, shall not be made before
the fifteenth day after the order is made.

15

(5)

On receipt of an application under subsection (2)(b) above the court shall—
(a) intimate the application to the witness in respect of whom the order
which is the subject of the application was made;
(b) fix a diet for hearing the application and cite the witness to attend the
diet; and

20

(c) where it considers that the interests of justice so require, grant warrant to
arrest the witness.
(6)
25

156D
(1)

Nothing in this section shall affect any right of a person to appeal against an
order under section 156A(1).
Appeals in respect of orders under section 156A(1)
Any of the parties specified in subsection (2) below may appeal to the High
Court against—
(a) any order made under subsection (1)(a) or (c) of section 156A of this
Act;
(b) where an order is made under subsection (1)(b) of that section—

30

(i)

the order;

(ii) any of the conditions imposed under subsection (6) of that section
on the making of the order; or
(iii) both the order and any such conditions.
35

(2)

The parties referred to in subsection (1) above are—
(a) the witness in respect of whom the order which is the subject of the
appeal was made;
(b) the prosecutor; and
(c) the accused.

40

(3)

A party making an appeal under subsection (1) above shall intimate it to the
other parties specified in subsection (2) above; and, for that purpose, intimation
to the Crown Agent shall be sufficient intimation to the prosecutor.
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(4)

An appeal under this section shall be disposed of by the High Court or any
Lord Commissioner of Justiciary in court or in chambers after such enquiry
and hearing of the parties as shall seem just.

(5)

Where the witness in respect of whom the order which is the subject of an
appeal under this section was made is under 21 years of age, section 51 of this
Act shall apply to the High Court or, as the case may be, the Lord
Commissioner of Justiciary when disposing of the appeal as it applies to a
court when remanding or committing a person of the witness’s age for trial and
sentence.”.

5

10

17

Prosecution of companies etc.
In section 143 (prosecution of companies, etc.) of the 1995 Act—
(a) after subsection (3) there is added—
“(4)

A partnership, association, body corporate or body of trustees may, for the
purpose of—
(a) stating objections to the competency or relevancy of the complaint or
proceedings;

15

(b) tendering a plea of guilty or not guilty;
(c) making a statement in mitigation of sentence,
appear by a representative.
20

(5)

In subsection (4) above, “representative” means—
(a) an individual representative as mentioned in subsection (3) above; or
(b) an employee of the partnership, association, body corporate or body of
trustees duly appointed by it for the purpose of the proceedings.

(6)

For the purposes of subsection (5)(b) above, a statement—
(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;

25

(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership;
(c) in the case of a partnership (other than a limited liability partnership),
purporting to be signed by a partner of the partnership;

30

(d) in the case of an association, purporting to be signed by an officer of the
association,
to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.

35

(7)

40
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Where at a diet (apart from a diet fixed for the first calling of the case) a
partnership, association, body corporate or body of trustees does not appear as
mentioned in subsection (4) above, or by counsel or a solicitor, the court
may—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and
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(b) if satisfied as to the matters specified in subsection (8) below,
proceed to hear and dispose of the case in the absence of the partnership,
association, body corporate or (as the case may be) body of trustees.
(8)

The matters referred to in subsection (7)(b) above are—
(a) that citation has been effected or other intimation of the diet has been
received; and

5

(b) that it is in the interests of justice to proceed as mentioned in subsection
(7) above.
(9)
10

The reference in subsection (7) above to proceeding to hear and dispose of the
case includes, in relation to a trial diet, proceeding with the trial.”.
Preparation for summary trial

18

Intermediate diets
In section 148 (intermediate diet) of the 1995 Act—
(za) after paragraph (b) of subsection (1) there is inserted—
“(ba) how many witnesses are required by—

15

(i)

the prosecutor;

(ii) the accused,
to attend the trial;”,
(a) in paragraph (a) of subsection (2), for the words from the beginning to “so,” there
is substituted “may”,

20

(b) in subsection (3), for the words “Subject to subsection (2) above, the” there is
substituted “The”,
(c) for subsection (4) there is substituted—
“(4)
25

19

At an intermediate diet, the court shall make such enquiry of the parties as is
reasonably required for the purposes of subsections (1) and (3A) above.”.

Notice of defences
For sections 149 (alibi) and 149A (notice of defence plea of consent) of the 1995 Act
there is substituted—
“149B

30

(1)

Notice of defences
It is not competent for an accused in a summary prosecution to found on a
defence to which this subsection applies unless—
(a) notice of the defence has been given to the prosecutor in accordance with
subsection (5) below; or
(b) the court, on cause shown, allows the accused to found on the defence
despite the failure so to give notice of it.

35

(2)

Subsection (1) above applies—
(a) to a special defence;
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(b) to a defence which may be made out by leading evidence calculated to
exculpate the accused by incriminating a co-accused;
(c) to a defence of automatism or coercion;
(d) in a prosecution for an offence to which section 288C of this Act applies,
to a defence of consent.

5

10

(3)

In subsection (2)(d) above, the reference to a defence of consent is a reference
to the defence which is stated by reference to the complainer’s consent to the
act which is the subject matter of the charge or the accused’s belief as to that
consent.

(4)

In subsection (3) above, “complainer” has the same meaning as in section 274
of this Act.

(5)

Notice of a defence is given in accordance with this subsection if it is given—
(a) where an intermediate diet is to be held, at or before that diet; or
(b) where such a diet is not to be held, no later than 10 clear days before the
trial diet,

15

together with the particulars mentioned in subsection (6) below.
(6)

The particulars are—
(a) in relation to a defence of alibi, particulars as to time and place; and
(b) in relation to that or any other defence, particulars of the witnesses who
may be called to give evidence in support of the defence.

20

(7)

Where notice of a defence to which subsection (1) above applies is given to the
prosecutor, the prosecutor is entitled to an adjournment of the case.

(8)

The entitlement to an adjournment under subsection (7) above may be
exercised whether or not—
(a) the notice was given in accordance with subsection (5) above;

25

(b) the entitlement could have been exercised at an earlier diet.”.
20

Proof of uncontroversial matters
(A1) In section 257 (duty to seek agreement of evidence) of the 1995 Act, after subsection (4)
there is added—
“(5)

30

35

(1)

Without prejudice to subsection (3) above, in relation to summary proceedings,
the parties to the proceedings shall, in complying with the duty under
subsection (1) above, seek to ensure that the facts to be identified, and the steps
to be taken in relation to those facts, are identified and taken before any
intermediate diet that is to be held.”.

In section 258 (uncontroversial evidence) of that Act—
(a) in subsection (2), for the words “14 days” there is substituted “the relevant
period”,
(b) after subsection (2) there is inserted—
“(2ZA)In subsection (2) above, the “relevant period” means—

40
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(a) where the relevant diet for the purpose of that subsection is an
intermediate diet in summary proceedings, 7 days;
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(b) in any other case, 14 days.”,
(c) in subsection (2A), after paragraph (a) there is inserted—
“(aa) in summary proceedings in which an intermediate diet is to be held, that
diet;”,
(d) in subsection (4A), the words “in any solemn proceedings” are repealed,

5

(e) in subsection (4B)—
(i)

the word “and” immediately following paragraph (a) is repealed,

(ii) in paragraph (b), after the word “in” in the first place where it occurs there
is inserted “solemn”,
(iii) after paragraph (b) there is added—

10

“(c) in summary proceedings—
(i)

in which an intermediate diet is to be held, that diet;

(ii) in which such a diet is not to be held, the trial diet.”.
21
15

Service of documents through solicitor etc.
After section 148B of the 1995 Act there is inserted—
“148C

20

Engagement, dismissal and withdrawal of solicitor representing accused

(1)

In summary proceedings, it is the duty of a solicitor who is engaged by the
accused for the purposes of his defence at trial to notify the court and the
prosecutor of that fact forthwith in writing.

(2)

The duty under subsection (1) above shall be regarded as having been
complied with if the solicitor has represented the accused at the first calling of
the case—
(a) by submitting a written intimation of the accused’s plea as described in
subsection (2)(a) of section 144 of this Act; or
(b) by appearing on behalf of the accused—

25

(i)

as described in subsection (2)(b) of that section; or

(ii) with the accused present,
and has, when acting as described in paragraph (a) or (b) above, notified the
court and the prosecutor orally or in writing that the solicitor is also engaged
by the accused for the purposes of his defence at trial.

30

(3)

Where a solicitor referred to in subsection (1) above—
(a) is dismissed by the accused; or
(b) withdraws,

35

it is the duty of the solicitor to notify the court and the prosecutor of that fact
forthwith in writing.
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Service etc. on accused through a solicitor

(1)

In summary proceedings, anything which is to be served on or given, notified
or otherwise intimated to, the accused (except service of a complaint) shall be
taken to be so served, given, notified or intimated if it is, in such form and
manner as may be prescribed by Act of Adjournal, served on or given, notified
or intimated to (as the case may be) the solicitor described in subsection (2)
below at that solicitor’s place of business.

(2)

That solicitor is any solicitor—

5

(a) who—
(i)

10

has given notice under subsection (1) of section 148C of this Act
that that solicitor is engaged by the accused for the purposes of the
accused’s defence at the trial; and

(ii) has not given notice under subsection (3) of that section;
(b) who has represented the accused as mentioned in subsection (2) of that
section; and—

15

(i)

has given notice as mentioned in that subsection; and

(ii) has not given notice under subsection (3) of that section; or
(c) who—
(i)
20

has been appointed to act for the purposes of the accused’s defence
at the trial under section 150A(4)(b) or (7) or 288D of this Act;
and

(ii) has not been relieved of the appointment by the court.”.
Transfer of summary cases
22
25

Transfer of proceedings
(1)

In section 137A (transfer of sheriff court summary proceedings within sheriffdom) of
the 1995 Act—
(a) in subsection (1), for the words “an accused person has been cited to attend a diet
of the sheriff court” there is substituted “this subsection applies,”,
(b) after subsection (1) there is inserted—
“(1A) Subsection (1) above applies—

30

(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or
(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.”.
35

(2)

In section 137B (transfer of sheriff court summary proceedings outwith sheriffdom) of
that Act—
(a) for subsection (1) there is substituted—
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“(1)

5

27

Where the sheriff clerk informs the prosecutor that, because of exceptional
circumstances which could not reasonably have been foreseen, it is not
practicable for the sheriff court or any other sheriff court in the sheriffdom to
proceed with some or all of the summary cases due to call at a diet, the
prosecutor shall as soon as practicable apply to the sheriff principal for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and
(b) adjournment to a diet of that court.”,

(b) after subsection (1) there is inserted—

10

“(1A) Where this subsection applies, the prosecutor may apply to the sheriff for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and
(b) adjournment to a diet of that court,

15

if there are also summary proceedings against the accused person in that court
in the other sheriffdom.
(1B) Subsection (1A) above applies—
(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or

20

(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.
(1C) Where the prosecutor intends to take summary proceedings against an accused
person in the sheriff court, the prosecutor may apply to the sheriff for an order
for authority for the proceedings to be taken at a sheriff court in another
sheriffdom if there are also summary proceedings against the accused person in
that court in the other sheriffdom.”,

25

(c) after subsection (2) there is inserted—
“(2A) On an application under subsection (1A) or (1C) above, the sheriff is to make
the order sought if—

30

(a) the sheriff considers that it would be expedient for the different cases
involved to be dealt with by the same court; and
(b) a sheriff of the other sheriffdom consents.”,
(d) after subsection (3) there is added—
“(4) On the application of the prosecutor, a sheriff who has made an order under
subsection (2A) above may, if a sheriff of the other sheriffdom mentioned in
paragraph (b) of that subsection consents—

35

(a) revoke; or
(b) vary so as to restrict the effect of,
that order.”.

40

(3)

After section 137B of that Act there is inserted—
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(1)

Initiating sheriff court summary proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases in summary prosecutions in the sheriff courts in the sheriffdom;
and

5

(b) that it would not be practicable for those courts to deal with all the cases
involved,
the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.

10

(2)

For the purposes of subsection (1) above, the order is for authority for
summary proceedings against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—

15

(i)

there; or

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.
20

(3)

On an application under subsection (1) above, the sheriff principal may make
the order sought with the consent of the sheriff principal of the other
sheriffdom.

(4)

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.

137D

25

(1)

Transfer of JP court proceedings to the sheriff court
Where an accused person is due to be sentenced at a sheriff court for an
offence, the prosecutor may apply to the sheriff for an order for—
(a) the transfer to the sheriff court of any case against the accused in respect
of which sentencing is pending at any JP court in the sheriffdom; and
(b) the case to call at a diet of the sheriff court.

30

(2)

On an application under subsection (1) above, the sheriff is to make the order
sought if the sheriff considers that it would be expedient for the different cases
to be disposed of at the same court at the same time.

(3)

If, in a case transferred under subsection (1) above, the finding of guilt was
before a justice of the peace, the sentencing powers of the sheriff in the case
are restricted to those of the justice.”.

35

23

Time bar for transferred and related cases
After section 136 of the 1995 Act there is inserted—
“136A

40
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(a) a charge to which proceedings—
(i)

transferred to a court by authority of an order made in pursuance
of section 137A(1) of this Act; or

(ii) transferred to, or taken at, a court by authority of an order made in
pursuance of section 137B(1), (1A) or (1C) of this Act,

5

relate; and
(b) a charge to which previous proceedings at that court relate.
(2)

Where this section applies, proceedings for an offence charged in that
complaint are, for the purposes of—
(a) section 136 of this Act (so far as applying to the offence);

10

(b) any provision of any other enactment for a time limit within which
proceedings are to be commenced (so far as applying to the offence); and
(c) any rule of law relating to delay in bringing proceedings (so far as
applying to the offence),
to be regarded as having been commenced when any previous proceedings for
the offence were first commenced.”.

15

Other summary provisions
24

Reports about supervised persons
In section 203 (reports) of the 1995 Act, after subsection (1) there is inserted—
“(1A) However, if there is available to the court a report from a local authority—

20

(a) of the kind described in subsection (1)(b) above; and
(b) which was prepared in relation to the person not more than 3 months
before the person was convicted of the offence,
the court need not obtain another report of that kind before disposing of the
case unless it considers, following representations made by or on behalf of the
person as to the person’s circumstances, that it is appropriate to obtain another
report.

25

(1B) Nothing in subsection (1) or (1A) above requires the court to obtain a report if
the court is satisfied, having regard to its likely method of dealing with the case
before it for disposal, that the report would not be of any material assistance.”.

30

25

Summary appeal time limit
(1)

In section 180 (leave to appeal against conviction etc.) of the 1995 Act—
(a) in subsection (3)—
(i)

35

after the word “below” there is inserted “(and if that period is extended
under subsection (4A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (4) below”,
(b) after subsection (4) there is inserted—
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“(4A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (4) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(1) of the Criminal
Proceedings etc. (Reform) (Scotland) Act 2006 (asp 00) came into force).”.

5

(2)

In section 186 (appeals against sentence only) of that Act, in subsection (5), for the
words from the beginning to “may” there is substituted “The sheriff principal of the
sheriffdom in which the judgment was pronounced may, on cause shown,”.

(2A) In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (2)—

10

(i)

after the word “below” there is inserted “(and if that period is extended
under subsection (3A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (3) below”,
(b) after subsection (3) there is inserted—

15

“(3A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (3) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(2A) of the
Criminal Proceedings etc. (Reform) (Scotland) Act 2006 (asp 00) came into
force).”.

20

(3)

In section 194 (computation of time) of that Act, in subsection (2), for the words from
the beginning to “may” there is substituted “The sheriff principal of the sheriffdom in
which the judgment was pronounced may, on cause shown,”.
Solemn cases

25

26

Pre-trial time limits
In section 65(3)(b) (prevention of delay in trials) of the 1995 Act, for the words “the
period of” there is substituted “either or both of the periods of 11 and”.

27
30

Obstructive witnesses
(1)

In section 90B of the 1995 Act, after subsection (2) there is inserted—
“(2A) Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.”.

(2)
35

In section 90C (breach of bail under section 90B(1)(b)) of that Act, after subsection (2)
there is inserted—
“(2A) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;

40
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shall, unless challenged by giving notice of a preliminary objection in
accordance with section 71(2) or 72(6)(b)(i) of this Act, be held as admitted.”.
(3)

In section 90D (review of orders under section 90B(1)(a) or (b)) of that Act—
(a) in subsection (1), the words “, on cause shown” are repealed,
(b) in subsection (2)(a), the words “and on cause shown” are repealed,

5

(c) in subsection (3), for the words “(2)(b) above unless the” there is inserted “(1) or
(2) above unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or
(b) in that or any other any case, the witness or”.

10

28

Proceedings against bodies corporate
In section 70 (proceedings against bodies corporate) of the 1995 Act, for subsection (8)
there is substituted—
“(8)

In subsection (4) above, “representative” means—
(a) in the case of a body corporate (other than a limited liability partnership),
the managing director, secretary or other person in charge, or locally in
charge, of its affairs;

15

(b) in the case of a limited liability partnership, a member of the partnership;
(c) in either case, an employee of the body duly appointed by it for the
purpose of the proceedings.

20

(9)

For the purposes of subsection (8)(c) above, a statement—
(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;
(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership,

25

to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.”.
28A
30

Jury citation
In section 85 (juries: citation and attendance of jurors) of the 1995 Act, after subsection
(4) there is inserted—
“(4A) Citation of a juror may also be effected by an electronic citation which is
sent—
(a) by or on behalf of the sheriff clerk; and

35

(b) by means of electronic communication,
to the home or business email address of the juror.
(4B) Citation under subsection (4A) above is a legal citation if the sheriff clerk
possesses a legible version of an electronic communication which—
(a) is signed by electronic signature by the person who signed the citation;
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(b) includes the citation; and
(c) bears to have been sent to the home or business email address of the
juror being cited.
(4C) In subsection (4A) above, an “electronic citation” is a citation in electronic
form which—

5

(a) is capable of being kept in legible form; and
(b) is signed by electronic signature by or on behalf of the sheriff clerk.”.
28B

Duty to seek agreement of evidence
In section 257 (duty to seek agreement of evidence) of the 1995 Act, in subsection (4)—
(a) for the words “in the case of proceedings in the High Court” there is substituted
“in relation to proceedings on indictment”,

10

(b) for the words “by that subsection are identified and taken before the preliminary
hearing” there is substituted “are identified and taken—
(a) in the case of the High Court, before the preliminary hearing;
(b) in the case of the sheriff court, before the first diet”.

15

29

Petition proceedings outwith sheriffdom
After section 34 of the 1995 Act there is inserted—
“Petition proceedings outwith sheriffdom
34A

20

(1)

Petition proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases on petition in the sheriff courts in the sheriffdom; and
(b) that it would not be practicable for those courts to deal with all the cases
involved,

25

the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.
(2)
30

For the purposes of subsection (1) above, the order is for authority for petition
proceedings against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—
(i)

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.

35

(3)
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5

29A

33

(4)

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.

(5)

This section does not confer jurisdiction for any subsequent proceedings on
indictment.”.

Failure of accused to appear
After section 102 of the 1995 Act there is inserted—
“Failure of accused to appear
102A
(1)

10

Failure of accused to appear
In proceedings on indictment, an accused person who without reasonable
excuse fails to appear at a diet of which the accused has been given due notice
(apart from a diet which the accused is not required to attend) is—
(a) guilty of an offence; and
(b) liable on conviction on indictment to a fine or to imprisonment for a
period not exceeding 5 years or to both.

15

(2)

In proceedings on indictment, where an accused person fails to appear at a diet
of which the accused has been given due notice (apart from a diet which the
accused is not required to attend), the court may grant a warrant to apprehend
the accused.

(3)

It is not, otherwise than under subsection (2) above, competent in any
proceedings on indictment for a court to grant a warrant for the apprehension
of an accused person for failure to appear at a diet.

(4)

However, it remains competent for a court to grant a warrant on petition (as
referred to in section 34 of this Act) in respect of an offence under—

20

(a) subsection (1) above;
(b) section 27(1)(a) of this Act,

25

whether or not a warrant has been granted under subsection (2) above in
respect of the same failure to appear to which that offence relates.

30

(5)

Where a warrant to apprehend an accused person is granted under subsection
(2) above, the indictment falls as respects that accused.

(6)

Subsection (5) above is subject to any order to different effect made by the
court when granting the warrant.

(7)

An order under subsection (6) above—
(a) for the purpose of proceeding with the trial in the absence of the accused
under section 92(2A) (where the warrant is granted at a trial diet), may
be made on the motion of the prosecutor;

35

(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.

40

(8)

A warrant granted under subsection (2) above shall be in such form as may be
prescribed by Act of Adjournal or as nearly as may be in such form.

(9)

A warrant granted under subsection (2) above (in the form mentioned in
subsection (8) above) shall imply warrant to officers of law—
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(a) to search for and apprehend the accused;
(b) to bring the accused before the court;
(c) in the meantime, to detain the accused in a police station, police cell or
other convenient place; and

5

10

(d) so far as is necessary for the execution of the warrant, to break open shut
and lockfast places.
(10) An accused apprehended under a warrant granted under subsection (2) above
shall wherever practicable be brought before the court not later than in the
course of the first day on which the court is sitting after the accused is taken
into custody.
(11) Where the accused is brought before the court in pursuance of a warrant
granted under subsection (2) above, the court shall make an order—
(a) detaining the accused until liberated in due course of law; or
(b) releasing the accused on bail.

15

(12) For the purposes of subsection (11) above, the court is to have regard to the
terms of the indictment in relation to which the warrant was granted even if
that indictment has fallen.
(13) In a case where a warrant is granted under subsection (2) above, any period of
time during which the accused was detained in custody—

20

(a) as regards that case; and
(b) prior to the making of an order under subsection (11) above,
does not count towards any time limit applying in that case by virtue of section
65(4) of this Act.
(14) For the purposes of subsection (13) above—

25

30

(a) detention as regards a case includes, in addition to detention as regards
the indictment in relation to which the warrant was granted (whether or
not that indictment has fallen), detention as regards any preceding
petition;
(b) it is immaterial whether or not further proceedings are on a fresh
indictment.
(15) At any time before the trial of an accused person on indictment, it is
competent—
(a) to amend the indictment so as to include an additional charge of an
offence under subsection (1) above;

35

(b) to include, in the list of witnesses or productions associated with the
indictment, witnesses or productions relating to that offence.
(16) In this section, “the court” means—
(a) where the accused failed to appear at the High Court—
(i)

40

for the purposes of subsections (10) to (12) above, that Court
(whether or not constituted by a single judge);

(ii) otherwise, a single judge of that Court;
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35

(b) where the accused failed to appear at a sheriff court, any sheriff court
with jurisdiction in relation to the proceedings.”.
Miscellaneous
29B

Apprehension warrants
After section 297 of the 1995 Act there is inserted—

5

“297A
(1)

This section applies where a person has been apprehended under a warrant (the
“original warrant”) granted under this Act in relation to any proceedings.

(2)

If the person absconds, the person may be re-apprehended under the original
warrant (and as if that warrant had not been executed to any extent).

(3)

If, for any reason, it is not practicable to bring the person before the court as
required under a provision of this Act applying in the case, the person is to be
brought before the court as soon as practicable after the relevant reason ceases
to prevail.

(4)

Despite subsection (3) above, if—

10

15

Re-execution of apprehension warrants

(a) the original warrant was granted in solemn proceedings; and
(b) the impracticability arises because the person needs medical treatment or
care,
the person may be released.
20

25

(5)

A person released under subsection (4) above may be re-apprehended under the
original warrant (and as if that warrant had not been executed to any extent).

(6)

Subsection (3) above does not affect the operation of section 22(1B) of this Act
(which relates to liberation on an undertaking of persons apprehended under
warrant granted in summary proceedings).

(7)

Nothing in this section prevents a court from granting a fresh warrant for the
apprehension of the person.

(8)

Subject to this section are—
(a) any rule of law as to bringing a person before a court in pursuance of a
warrant granted on petition (as referred to in section 34 of this Act);
(b) section 102A(10) of this Act;

30

(c) section 135(3) (including as applying in relation to sections 22(1B) and
156) of this Act;
(d) section 90A(9) of this Act.”.
29C
35

Participation of accused in identification procedures
After section 267A of the 1995 Act there is inserted—
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“Identification procedures
267B

Order requiring accused to participate in identification procedure

(1)

The court may, on an application by the prosecutor in any proceedings, make
an order requiring the accused person to participate in an identification parade
or other identification procedure.

(2)

The application may be made at any time after the proceedings have been
commenced.

(3)

The court—

5

(a) shall (if the accused is present) allow the accused to make
representations in relation to the application;

10

(b) may, if it considers it appropriate to do so (where the accused is not
present), fix a hearing for the purpose of allowing the accused to make
such representations.
(4)

Where an order is made under subsection (1) above, the clerk of court shall (if
the accused is not present) have notice of the order effected as respects the
accused without delay.

(5)

Notice under subsection (4) above shall (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(6)

It is sufficient evidence that notice has been effected under subsection (5)
above if there is produced a written execution—

15

20

(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected notice.
(7)

In relation to notice effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (6) above.

(8)

A person who, having been given due notice of an order made under
subsection (1) above, without reasonable excuse fails to comply with the order
is—

25

(a) guilty of an offence; and

30

(b) liable on summary conviction to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 12 months
or to both.
(9)
35

For the purpose of subsection (5) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.

(10) In this section, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;
40
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Evidence on commission
(A1) In section 66 (service and lodging of indictment, etc.) of the 1995 Act—
(a) in subsection (6A)—
(i)

5

in paragraph (a)(i), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (a)(iii), after the word “trial” there is inserted “(or at any
related commissioner proceedings)”,
(b) after subsection (14) there is added—
“(15) In subsection (6A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.

10

(B1) In section 140 (citation) of that Act—
(a) in subsection (2A)—
(i)
15

in paragraph (a), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (c), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(b) after subsection (2B) there is added—
“(2C) In subsection (2A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.

20

(1)

In section 271I (taking of evidence by a commissioner) of that Act—
(a) after subsection (1) there is inserted—

25

“(1A) Proceedings before a commissioner appointed under subsection (1) above
shall, if the court so directed when authorising such proceedings, take place by
means of a live television link between the place where the commissioner is
taking, and the place from which the witness is giving, evidence.”,
(b) in subsection (3)(a), for the words “present in the room where such proceedings
are taking place” there is substituted “present—
(i)

30

in the room where such proceedings are taking place; or

(ii) if such proceedings are taking place by means of a live television
link, in the same room as the witness”,
(c) after subsection (4) there is added—
“(5)
35

Sections––
(a) 274;
(b) 275;
(c) 275B except subsection (2)(b);
(d) 275C;
(e) 288C;

40

(f) 288E; and
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(g) 288F,
of this Act apply in relation to proceedings before a commissioner appointed
under subsection (1) above as they apply in relation to a trial.
(6)

In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;

5

(b) references––
(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e) or section 288F(2), (3)
and (4), to the court,

10

shall be read accordingly;
(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.
15

(7)

In a case where it falls to the court to appoint a commissioner under subsection
(1) above, the commissioner shall be a person described in subsection (8)
below.

(8)

The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or

20

(b) in any other case, a sheriff.”.
(2)

In section 272 (evidence by letter of request or on commission) of that Act, after
subsection (9) there is added—
“(10) Sections––

25

(a) 274;
(b) 275;
(c) 275B except subsection (2)(b);
(d) 275C; and
(e) 288C,

30

of this Act apply in relation to proceedings in which a commissioner examines
a witness under subsection (1)(b) above as they apply in relation to a trial.
(11) In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;

35

(b) references––
(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e), to the court,
shall be read accordingly;
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(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.
(12) In a case where it falls to the court to appoint a commissioner for the purposes
of subsection (1)(b) above, the commissioner shall be a person described in
subsection (13) below.

5

(13) The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or
(b) in any other case, a sheriff.”.
10

(3)

In section 275A(1) (disclosure of accused’s previous convictions where court allows
questioning or evidence under section 275) of that Act, after the word “court” there is
inserted “(or, in proceedings before a commissioner appointed under section 271I(1) or
by virtue of section 272(1)(b) of this Act, a commissioner)”.

(4)

In section 288D (appointment of solicitor by court in such cases) of that Act—
(a) in subsection (2), after paragraph (a)(ii) there is inserted—

15

“(iii) the conduct of his case at any commissioner proceedings; or”,
(b) in subsection (6), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(c) after that subsection there is inserted—
“(6A) Where, in relation to commissioner proceedings, the commissioner is satisfied
that a solicitor so appointed is no longer able to act upon the instructions, or in
the best interests, of the accused, the commissioner is (for the purpose of the
application of subsection (6) above) to refer the case to the court.”,

20

(d) in subsection (7), for the word “(6)” in the first place where it occurs there is
substituted “(6A)”,

25

(e) after subsection (8) there is added—
“(9)

30

30A

In this section, “commissioner proceedings” means proceedings before a
commissioner appointed under section 271I(1) or by virtue of section 272(1)(b)
of this Act.”.

Victim notification scheme
In section 16 (victim’s right to receive information concerning release etc. of offender)
of the Criminal Justice (Scotland) Act 2003 (asp 7)—

35

(a) in subsection (5)(b)(ii), after the word “sub-paragraph” in the second place where
it occurs there is inserted “and as if in paragraph (a)(ii) of the said section 14(6)
(as it applies by virtue of that sub-paragraph) the words “, immediately before the
offence (or apparent offence) was perpetrated, cared” were “cares””,
(b) after subsection (6) there is added—
“(7)

40

Where, but for section 14(8) (as it applies in relation to subsection (5)(a)),
information would—
(a) under subsection (1) (as read with subsection (5)(a)); and
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(b) by virtue of section 14(10)(c) to (e) and (g) to (i) (as it applies in relation
to subsection (5)(a)),
fall to be given to a child who has not attained the age of fourteen years, that
information is to be given instead to a person who cares for the child.
(8)

5

31

In subsection (7), the reference to a person who cares for the child is to be
construed in accordance with section 2(28) of the Regulation of Care
(Scotland) Act 2001 (asp 8).”.

Recovery of documents
After section 301 of the 1995 Act there is inserted—
“Recovery of documents

10

301A

15

Recovery of documents

(1)

It is competent for the sheriff court to make, in connection with any criminal
proceedings mentioned in subsection (2) below, the orders mentioned in
subsection (3) below.

(2)

The proceedings are—
(a) solemn proceedings in that sheriff court;
(b) summary proceedings—
(i)

in that sheriff court;

(ii) in any JP court in that sheriff court’s district.
20

(3)

The orders are—
(a) an order granting commission and diligence for the recovery of
documents;
(b) an order for the production of documents.

(4)

An application for the purpose may not be made—
(a) in connection with solemn proceedings, until the indictment has been
served on the accused or the accused has been cited under section
66(4)(b) of this Act;

25

(b) in connection with summary proceedings, until the accused has answered
the complaint.
30

35

(5)

A decision of the sheriff on an application for an order under subsection (1)
above may be appealed to the High Court.

(6)

In an appeal under subsection (5) above, the High Court may uphold, vary or
quash the decision of the sheriff.

(7)

The prosecutor is entitled to be heard in any—
(a) application for an order under subsection (1) above;
(b) appeal under subsection (5) above,
even if the prosecutor is not a party to the application or (as the case may be)
appeal.
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(8)

31A
5

41

The competence of the High Court to make, in connection with criminal
proceedings, the orders mentioned in subsection (3) above is restricted to
making them in connection with proceedings in that court.”.

Intimation to respondent of certain applications to the High Court
After section 298 of the 1995 Act there is inserted—
“Intimation of certain applications to the High Court
298A
(1)

Intimation of bills and of petitions to the nobile officium
This subsection applies where the prosecutor requires to intimate to the
respondent—
(a) a bill of advocation;

10

(b) a petition to the nobile officium; or
(c) an order of the High Court relating to such a bill or (as the case may be)
petition.
(2)

Where subsection (1) above applies, the requirement may be met by serving on
the respondent a copy of the bill, petition or (as the case may be) order.

(3)

Service under subsection (2) above may (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(4)

This subsection applies where a person requires to intimate to the prosecutor—

15

(a) a bill of suspension or advocation;
(b) a petition to the nobile officium; or

20

(c) an order of the High Court relating to such a bill or (as the case may be)
petition.

25

(5)

Where subsection (4) above applies, the requirement may be met by serving on
the prosecutor a copy of the bill, petition or (as the case may be) order.

(6)

Service under subsection (5) above may (in relation to any proceedings) be
effected by post.

(7)

It is sufficient evidence that service has been effected under subsection (3) or
(6) above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and

30

(b) signed by the person who effected service.
(8)

In relation to service effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (7) above.

35

(9)

A party who has service effected under subsection (3) or (6) above must, as
soon as practicable thereafter, lodge with the Clerk of Justiciary a copy of the
execution mentioned in subsection (7) above.

40

(10) For the purpose of subsection (3) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.
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(11) This section is without prejudice to any rule of law or practice by virtue of
which things of the kinds mentioned in subsections (1) and (4) above
(including copies) may be intimated or served.”.

31B
5

(1)

Refixing diets
After section 75A (adjournment and alteration of diets) of the 1995 Act there is
inserted—
“75B

10

Refixing diets

(1)

This section applies where in any proceedings on indictment any diet has been
fixed for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

(3)

That is, by acting—
(a) of the court’s own accord; and

15

(b) without the need for a hearing for the purpose.
(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

20

25

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.

(7)

In subsections (2) to (5) above, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in the case of proceedings in the sheriff court, that court.”.

30

(2)

After section 137 (alteration of diets) of that Act there is inserted—
“137ZA Refixing diets
(1)

This section applies where in a summary prosecution any diet has been fixed
for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and

35

(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.
(3)

That is, by acting—
(a) of the court’s own accord; and
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(b) without the need for a hearing for the purpose.
(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

5

10

32

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.”.

Power of court to excuse procedural irregularities
After section 300 of the 1995 Act there is inserted—
“Excusal of irregularities

15

300A
(1)

Power of court to excuse procedural irregularities
Any court may excuse a procedural irregularity—
(a) of a kind described in subsection (3) below; and
(b) which has occurred in relation to proceedings before that court,
if the conditions mentioned in subsection (2) below are met.

20

(1A) In appeal proceedings, the High Court may excuse a procedural irregularity—
(a) of that kind; and
(b) which has occurred in relation to earlier proceedings in the case that is
the subject of the appeal,
if those conditions are met.

25

(1B) A court may proceed under subsection (1) or (1A) above on the application of
the prosecutor or an accused person (having given the other an opportunity to
be heard).
(2)

The conditions are that—
(a) it appears to the court that the irregularity arose because of—
(i)

30

mistake or oversight; or

(ii) other excusable reason; and
(b) the court is satisfied in the circumstances of the case that it would be in
the interests of justice to excuse the irregularity.
(3)
35

A procedural irregularity is an irregularity arising at any stage of
proceedings—
(a) from—
(i)

failure to call or discharge a diet properly;

(ii) improper adjournment or continuation of a case;
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(iii) a diet being fixed for a non-sitting day;
(b) from failure of—
(i)

the court; or

(ii) the prosecutor or the accused,
to do something within a particular period or otherwise comply with a
time limit;

5

(c) from failure of the prosecutor to serve properly a notice or other thing;
(d) from failure of the accused to—
(i)

intimate properly a preliminary objection,

(ii) intimate properly a plea or defence;

10

(iii) serve properly a notice or other thing;
(e) from failure of—
(i)

the court; or

(ii) the prosecutor or the accused,
to fulfil any other procedural requirement.

15

(4)

Subsection (1) above does not authorise a court to excuse an irregularity
arising by reason of the detention in custody of an accused person for a period
exceeding that fixed by this Act.

(5)

Subsection (1) above does not apply in relation to any requirement as to proof
including, in particular, any matter relating to—

20

(a) admissibility of evidence;
(b) sufficiency of evidence; or
(c) any other evidential factor.
(6)
25

Where a court excuses an irregularity under subsection (1) above, it may make
such order as is necessary or expedient for the purpose of—
(a) restoring the proceedings as if the irregularity had never occurred;
(b) facilitating the continuation of the proceedings as if it had never
occurred, for example—
(zi) altering a diet;
(i)

30

extending any time limit;

(ii) appointing a diet for further procedure or granting an adjournment
or continuation of a diet;
(c) protecting the rights of the parties.
(7)
35

For the purposes of this section—
(a) a reference to an accused person, except the reference in subsection (4)
above, includes reference to a person who has been convicted of an
offence;
(b) something is done properly if it is done in accordance with a requirement
of an enactment or any rule of law.
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(7A) In subsection (3)(a)(iii) above, a “non-sitting day” is a day on which the court
is under this Act not required to sit.
(8)

This section is without prejudice to any provision of this Act under which a
court may—
(a) alter a diet; or

5

(b) extend––
(i)

a period within which something requires to be done; or

(ii) any other time limit.
(9)
10

This section is without prejudice to any rule of law by virtue of which it may
be determined by a court that breach, in relation to criminal proceedings—
(a) of a requirement of an enactment; or
(b) of a rule of law,
does not render the proceedings, or anything done (or purported to have been
done) for the purposes of or in connection with proceedings, invalid.”.
Electronic proceedings

15

7

Electronic proceedings
(1)

After section 303A of the 1995 Act there is inserted—
“Electronic proceedings
303B

20

(1)

Electronic summary proceedings
For the purposes of section 138(1) of this Act—
(a) institution of proceedings may be effected by electronic complaint;
(b) the requirement for signing is satisfied in relation to an electronic
complaint by an electronic signature;
(c) the requirement for signing may be satisfied in relation to any other
complaint by an electronic signature.

25

(2)

The references in the other provisions of this Act to a complaint include an
electronic complaint unless the context otherwise requires.

(3)

Where proceedings are instituted by electronic complaint, in the event of any
conflict between—
(a) the principal electronic complaint kept by the clerk of court for the
purposes of the proceedings; and

30

(b) any other document (whether in electronic or other form) purporting to
be the complaint,
the principal electronic complaint prevails.
35

(3A) The requirement in section 85(4) of this Act for signing may be satisfied by
electronic signature.
(4)

The requirement in section 136B(2) of this Act for signing may be satisfied by
electronic signature.
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(4A) The requirement in section 141(3)(a) of this Act for signing may be satisfied by
electronic signature.
(5)

5

The requirement in section 159(3) of this Act for authentication by initials is
satisfied in relation to an electronic complaint by authentication by electronic
signature.

(5A) The requirements in section 172(2) of this Act for signing by the clerk of court
may be satisfied by electronic signature.

10

(6)

The requirements in section 258(2) and (9) of this Act for signing may be
satisfied in relation to summary proceedings by electronic signature.

(7)

The requirement in section 299(5) of this Act for authentication by signature is
satisfied in relation to—
(a) proceedings which are recorded in electronic form;
(b) any extract of sentence, or order made, which is recorded in electronic
form,
by authentication by electronic signature.”.

15

(1A) After section 308 of the 1995 Act there is inserted—
“308A
(8)

Expressions relating to electronic proceedings
In this Act, an “electronic complaint” is a complaint in electronic form which
is capable of being—
(a) transmitted by means of electronic communication;

20

(b) kept in legible form.
(9)

In this Act, unless the context otherwise requires—
“electronic communication” is to be construed in accordance with
section 15(1) of the Electronic Communications Act 2000 (c.7);
“electronic signature” is to be construed in accordance with section 7(2)
of the Electronic Communications Act 2000, but includes a version of an
electronic signature which is reproduced on a paper document.

25

(10) The Scottish Ministers may by order modify the meaning of “electronic
signature” provided for in subsection (9) above for the purpose of such
provisions of this Act as are specified in the order.

30

(11) An order under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.”.
7A

Further provision for summary cases
(2)

35

The Scottish Ministers may, in relation to summary criminal proceedings, by order make
provision for the purposes of or in connection with—
(a) using electronic complaints and other documents in electronic form,
(b) keeping, in electronic form, records of proceedings,
(ba) allowing requirements as to formality (and validity) of documents to be satisfied
by electronic means,

40
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47

Provision in an order under subsection (2) may, in particular, relate to—
(a) the availability of documents and records in electronic or other form to specified
persons or classes of person,
(b) the authentication of—
(i)

5

documents and records,

(ii) information contained in documents and records,
(c) the use of electronic signatures in documents and records.

10

(4)

An order under subsection (2) may make provision by amending the 1995 Act or
otherwise.

(5)

In subsection (2), the expressions “electronic complaint” and “electronic
communication” are to be construed by reference to section 308A (expressions relating
to electronic proceedings) of the 1995 Act.
PART 3
PENALTIES
Sentencing powers

15

33

Sheriff summary: common law offences
In section 5 (the sheriff: summary jurisdiction and powers) of the 1995 Act—
(a) in paragraph (d) of subsection (2), for the word “three” there is substituted “12”,
and
(b) subsection (3) is repealed.

20

34

Sheriff summary: particular statutory offences
(1)

In section 41 (assaults on constables, etc.) of the Police (Scotland) Act 1967 (c.77), in
subsection (1), for the word “nine” there is substituted “12”.

(2)

In section 37 (offences) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)—

25

(a) in subsection (4), for the words from “(a “relevant offence”)” to the end there is
substituted “shall be liable on summary conviction to imprisonment for a term not
exceeding 12 months or to a fine not exceeding the prescribed sum within the
meaning of section 225(8) of the Criminal Procedure (Scotland) Act 1995 (c.46)
or to both.”,

30

(b) subsection (5) is repealed.
(3)

In section 6 (penalties) of the Emergency Workers (Scotland) Act 2005 (asp 2)—
(a) for the word “9” there is substituted “12”,
(b) for the words “level 5 on the standard scale” there is substituted “the prescribed
sum within the meaning of section 225(8) of the Criminal Procedure (Scotland)
Act 1995 (c.46)”.

35

(4)

In section 39 (assaulting or impeding employees discharging certain functions) of the
Fire (Scotland) Act 2005 (asp 5), in subsection (4)—
(a) for the word “9” there is substituted “12”,
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(b) after the word “scale” there is added “or to both”.
(5)

35

This section does not affect the penalty for an offence committed before the coming into
force of this section.
Sheriff summary: other statutory offences

(1)

The maximum term of imprisonment to which a person is liable on summary conviction
of a relevant offence is, by virtue of this subsection, 12 months.

(2)

Accordingly, the specification of a maximum period of imprisonment in every relevant
penalty provision is, in relation to any relevant offence to which it applies, to be read
subject to subsection (1).

10

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum term of imprisonment in a relevant penalty provision so
as to specify, in relation to the relevant offence to which it applies, that the maximum
term of imprisonment to which a person is liable on summary conviction is 12 months.

15

(3A) The specification of a maximum period of imprisonment in a relevant power is, in
relation to any offence to which it applies, to be read as a period of 12 months.

5

(4)

Without prejudice to subsection (3A), the Scottish Ministers may by order amend a
relevant power so as to increase to 12 months the maximum term of imprisonment
specified in the power.

(5)

In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—

20

(a) triable either on indictment or summary complaint, and
(b) punishable on summary conviction with a maximum term of imprisonment of less
than 12 months.
(6)

In this section—
a “relevant enactment” is an Act passed before this Act,

25

a “relevant instrument” is any subordinate legislation made before the passing of
this Act,
a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,

30

a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) for subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a maximum term of imprisonment of less than 12 months.
35

36

JP court: power to increase penalties
(1)

The Scottish Ministers may by order amend any specification of a maximum—
(a) term of imprisonment,
(b) level of fine,
(c) amount of caution,

40
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49

The Scottish Ministers may by order amend any specification, in relation to the JP court,
of a maximum—
(a) term of imprisonment,
(b) level of fine,
in any other enactment.

5

(3)

An order under subsection (1) or (2) may not make provision for—
(a) a term of imprisonment exceeding 6 months,
(b) a fine exceeding level 5 on the standard scale,
(c) an amount of caution exceeding level 5 on the standard scale.

10

36A
(1)

The maximum fine to which a person is liable on summary conviction of a relevant
offence is, by virtue of this subsection, the statutory maximum.

(2)

Accordingly, the specification (by reference to level 5 on the standard scale) of a
maximum fine in every relevant penalty provision is, in relation to any relevant offence
to which it applies, to be read subject to subsection (1).

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum fine in a relevant penalty provision so as to specify, in
relation to the relevant offence to which it applies, that the maximum fine to which a
person is liable on summary conviction is the statutory maximum.

(4)

The specification (by reference to level 5 on the standard scale) of a maximum fine in a
relevant power is, in relation to any offence to which it applies, to be read as the
statutory maximum.

(5)

Without prejudice to subsection (4), the Scottish Ministers may by order amend the
specification of a maximum fine in a relevant power so as to increase to the statutory
maximum the maximum fine specified in the power.

(6)

In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—

15

20

Fine level

25

(a) triable either on indictment or summary complaint, and
(b) punishable on summary conviction with a maximum fine specified as level 5 on
the standard scale.

30

(7)

In this section—
a “relevant enactment” is an Act passed before this Act,
a “relevant instrument” is any subordinate legislation made before the passing of
this Act,

35

40

a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,
a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) for subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a maximum fine specified as level 5 on the standard scale.
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37

Prescribed sum
In section 225 (penalties: standard scale, prescribed sum and uprating) of the 1995 Act,
in subsection (8), for the words “£5,000” there is substituted “£10,000”.

38

Compensation orders
(1)

5

In section 249 (compensation order against convicted person) of the 1995 Act—
(a) in subsection (1), for the words from “any” in the second place where it occurs to
the end there is substituted “any—
(a) personal injury, loss or damage caused directly or indirectly; or
(b) alarm or distress caused directly,
to the victim.”,

10

(b) after that subsection there is inserted—
“(1A) For the purposes of subsection (1) above, “victim” means—
(a) a person against whom; or
(b) a person against whose property,
the acts which constituted the offence were directed.”.

15

(2)

In section 251(1)(a) (review of compensation order) of that Act, for the words “or
damage” there is substituted “, damage, alarm or distress”.

(3)

In section 253(1) (effect of compensation order on subsequent award of damages in civil
proceedings) of that Act, for the words “or damage” there is substituted “, damage,
alarm or distress”.

(4)

In section 229 (probation orders: additional requirements) of that Act—

20

(a) in subsection (6), for the words from “any” in the second place where it occurs to
“offence” there is substituted “the matters referred to in subsection (6A) below”,
(b) after that subsection there is inserted—
“(6A) Those matters are any personal injury, loss, damage, alarm or distress of the
victim as described in section 249(1) and (1A) of this Act.”.

25

Penalties as alternative to prosecution
39

Fixed penalty and compensation offers
(1)

30

In section 302 (fixed penalty: conditional offer by procurator fiscal) of the 1995 Act—
(a) in subsection (2)—
(ia) for sub-paragraph (ii) of paragraph (b) there is substituted—
“(ii)

35

if the penalty is to be payable by instalments, the amount of the
instalments and the intervals at which they should be paid;”,

(ib) sub-paragraph (iii) of that paragraph and the word “and” immediately
preceding it are repealed,
(ii) in paragraph (c), for the words “of the fixed penalty or of the first
instalment thereof” there is substituted “in respect of the fixed penalty”,
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(iii) after paragraph (c) there is inserted—
“(ca) shall indicate—
(i)
5

that the alleged offender may refuse the conditional offer by giving
notice to the clerk of court in the manner specified in the
conditional offer before the expiry of 28 days, or such longer
period as may be specified in the conditional offer, beginning on
the day on which the conditional offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the conditional offer
(even where no payment is made in respect of the offer);

10

(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the conditional offer any
liability for conviction of the offence shall be discharged except
where the offer is recalled under section 302C of this Act;”,
(iv) the word “and” immediately following paragraph (d) is repealed,

15

(v) for paragraph (e) there is substituted—
“(e) shall state—
(i)
20

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (ca)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;

25

(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the conditional
offer relates;
(f) shall state that refusal of a conditional offer under paragraph (ca)(i)
above will be treated as a request by the alleged offender to be tried for
the offence; and

30

(g) shall explain the right to request a recall of the fixed penalty under
section 302C of this Act.”,
(b) for subsection (4) there is substituted—
35

40

“(4)

The clerk of court shall, upon the expiry of the period of 28 days referred to in
subsection (2)(c) above or such longer period as may be specified in the
conditional offer, notify the procurator fiscal who issued the conditional offer
whether or not any payment has been made, or a notice as described in
subsection (2)(ca)(i) above has been received, in respect of the offer.”,

(c) after subsection (4) there is inserted—
“(4A) A conditional offer is accepted by the alleged offender making any payment in
respect of the appropriate fixed penalty.
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(4B) Where an alleged offender to whom a conditional offer of a fixed penalty is
made does not give notice as described in subsection (2)(ca)(i) above, the
alleged offender is deemed to have accepted the conditional offer.
(4C) Where—
(a) an alleged offender accepts a conditional offer as described in subsection
(4A) above; or

5

(b) an alleged offender is deemed to have accepted a conditional offer under
subsection (4B) above and the fixed penalty is not recalled,
no proceedings shall be brought against the alleged offender for the offence.”,
(d) subsections (5) and (6) are repealed,

10

(e) in subsection (7), for the word “1” there is substituted “2”,
(h) after subsection (8) there is inserted—
“(8A) The alleged offender shall be presumed to have received a conditional offer
under subsection (1) above if the offer is sent to—
(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or

15

(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.
(8B) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—

20

(a) the address to which a conditional offer under subsection (1) above was
sent provided it is proved that the accused received the offer; or
(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.”,
(i) in subsection (9), for the words “competently be tried before a district court” there
is substituted “be tried summarily”.

25

(2)

After section 302 of that Act there is inserted—
“Compensation offers
302A

Compensation offer by procurator fiscal

30

(1)

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send to the alleged offender a notice under this section
(referred to in this section as a compensation offer); and where he issues a
compensation offer the procurator fiscal shall notify the clerk of court specified
in it of the issue of the offer and of its terms.

35

(2)

A compensation offer—
(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;
(b) shall state—

40

(i)

the amount of compensation payable;

(ii) if the compensation is to be payable by instalments, the amount of
the instalments and the intervals at which they should be paid;
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(c) shall indicate that if, within 28 days of the date on which the offer was
issued, or such longer period as may be specified in the offer, the alleged
offender accepts the offer by making payment in respect of the offer to
the clerk of court specified in the offer at the address therein mentioned,
any liability to conviction of the offence shall be discharged;

5

(d) shall indicate—
(i)

10

that the alleged offender may refuse the offer by giving notice to
the clerk of court in the manner specified in the offer before the
expiry of 28 days, or such longer period as may be specified in the
offer, beginning on the day on which the offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the offer (even where no
payment is made in respect of the offer);
(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the offer any liability for
conviction of the offence shall be discharged except where the
offer is recalled under section 302C of this Act;

15

(e) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was made, or such longer period as may
be specified in the offer;

20

(f) shall state—
(i)
25

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (d)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;

30

(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the offer relates;
(g) shall state that refusal of an offer under paragraph (d)(i) above will be
treated as a request by the alleged offender to be tried for the offence;
and

35

(h) shall explain the right to request a recall of the offer under section 302C
of this Act.
(3)

A compensation offer may be made in respect of more than one relevant
offence and shall, in such a case, state the amount payable in respect of the
offer for all the offences in relation to which it is issued.

(4)

The clerk of court shall, upon the expiry of the period of 28 days referred to in
subsection (2)(c) above or such longer period as may be specified in the
compensation offer, notify the procurator fiscal who issued the offer whether
or not any payment has been made, or a notice as described in subsection
(2)(d)(i) above has been received, in respect of the offer.

40

45
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(5)

A compensation offer is accepted by the alleged offender making any payment
in respect of the offer.

(6)

Where an alleged offender to whom a compensation offer is made does not
give notice as described in subsection (2)(d)(i) above, the alleged offender is
deemed to have accepted the offer.

(7)

Where—

5

(a) an alleged offender accepts a compensation offer as described in
subsection (5) above; or
(b) an alleged offender is deemed to have accepted a compensation offer
under subsection (6) above and the offer is not recalled,

10

no proceedings shall be brought against the alleged offender for the offence.

15

(8)

The Scottish Ministers shall by order prescribe the maximum amount of a
compensation offer; but that amount shall not exceed level 5 on the standard
scale.

(9)

An order under subsection (8) above shall be made by statutory instrument;
and any such instrument shall be subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(10)

The alleged offender shall be presumed to have received a compensation offer
under subsection (1) above if the offer is sent to—
(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or

20

(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.
25

(11) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a compensation offer under subsection (1) above
was sent provided it is proved that the accused received the offer; or
(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.

30

(12) The clerk of court shall account for the amount paid under a compensation
offer to the person entitled thereto.
(13) In this section, a “relevant offence” means any offence—
(a) in respect of which an alleged offender could be tried summarily; and
(b) on conviction of which it would be competent for the court to make a
compensation order under section 249 of this Act.

35

Combined offers
302B
(1)

The procurator fiscal may send to an alleged offender a notice under sections
302(1) and 302A(1) of this Act in respect of the same relevant offence
(referred to in this section as a “combined offer”).

(2)

A combined offer shall be contained in the one notice.

40
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In addition to the information required to be provided under sections 302(2)
and 302A(2) of this Act, the combined offer shall state—
(a) that the combined offer consists of both a fixed penalty offer and a
compensation offer;
(b) the whole amount of the combined offer; and

5

(c) that liability for conviction of the offence shall not be discharged unless
the whole of the combined offer is accepted.
(4)

Any acceptance or deemed acceptance of part of a combined offer shall be
treated as applying to the whole of the offer.
Recall and enforcement of fixed penalties and compensation offers

10

302C
(1)

Recall of fixed penalty or compensation offer
Where an alleged offender is deemed to have accepted—
(a) a fixed penalty offer by virtue of section 302(2)(ca)(ii) of this Act; or
(b) a compensation offer by virtue of section 302A(2)(d)(ii) of this Act,
the alleged offender may request that it be recalled.

15

(2)

A request for recall under subsection (1) above is valid only if––
(a) the alleged offender claims that he––
(i)

did not receive the offer concerned; and

(ii) would (if he had received it) have refused the offer; or
(b) the alleged offender claims that—

20

(i)

although he received the offer concerned, it was not practicable by
reason of exceptional circumstances for him to give notice of
refusal of the offer; and

(ii) he would (but for those circumstances) have refused the offer.
25

(3)

A request for recall of a fixed penalty offer or a compensation offer requires to
be made—
(a) to the clerk of court referred to in the offer; and
(b) no later than 7 days after the expiry of the period specified in the offer
for payment of the fixed penalty or compensation offer or, where a
notice is sent in pursuance of section 303(1A)(a) of this Act, no later
than 7 days after it is sent.

30

(3A) The clerk of court may, on cause shown by reference to subsection (2) above,
consider a request for recall of such an offer despite its being made outwith the
time limit applying by virtue of subsection (3)(b) above.
35

(4)

The clerk of court may, following receipt of such a request—
(a) uphold the fixed penalty offer or compensation offer; or
(b) recall it.

(5)
40

The alleged offender may, within 7 days of a decision under subsection (4)(a)
above, apply to the court specified in the offer for a review of the decision
(including as it involves a question which arose by reference to subsections (2)
to (3A) above).
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(6)

In a review under subsection (5) above, the court may—
(a) confirm or quash the decision of the clerk;
(b) in either case, give such direction to the clerk as the court considers
appropriate.

5

(7)

The decision of the court in a review under subsection (5) above shall be final.

(8)

The clerk of court shall, without delay, notify the procurator fiscal of—
(a) a request for recall under subsection (1) above;
(b) an application for review under subsection (5) above;
(b) any decision under subsection (4) or (6) above.

(9)

10

(3)

For the purposes of this section, a certificate given by the procurator fiscal as to
the date on which a fixed penalty offer or compensation order was sent shall be
sufficient evidence of that fact.”.

In section 303 (fixed penalty: enforcement) of that Act—
(a) for subsection (1) there is substituted—
“(1)

15

Subject to subsections (1A) and (2) below, where an alleged offender accepts a
fixed penalty offer under section 302 of this Act or a compensation offer under
section 302A of this Act, any amount of it which is outstanding at any time
shall be treated as if the penalty or offer were a fine imposed by the court (the
clerk of which is specified in the notice).”,

(b) after subsection (1) there is inserted—

20

“(1A) No action shall be taken to enforce a fixed penalty or compensation offer
which an alleged offender is deemed to have accepted by virtue of section
302(2)(ca)(ii) or section 302A(2)(d)(ii) of this Act unless—
(a) the alleged offender is sent a notice—
(i)

25

of the intention to take enforcement action; and

(ii) which explains the right to request a recall of the penalty or offer
under section 302C of this Act;
(b) any request for recall made under that section has been finally disposed
of.”,
(c) in subsection (2), for the word “penalty” there is substituted “fixed penalty or
compensation offer”,

30

(d) in subsection (3), after the word “penalty” there is inserted “or compensation
offer”.
40
35
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“Work orders
303ZA Work orders
(1)

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send the alleged offender a notice under this section
(referred to in this section as a work offer) which offers the alleged offender
the opportunity of performing unpaid work.

(2)

The total number of hours of unpaid work shall be not less than 10 nor more
than 50.

(3)

A work offer—

5

(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;

10

(b) shall state—
(i)
15

the number of hours of unpaid work which the alleged offender is
required to perform;

(ii) the date by which that work requires to be completed;
(c) shall indicate that if the alleged offender—
(i)

accepts the work offer; and

(ii) completes the work to the satisfaction of the supervising officer,
any liability for conviction of the offence shall be discharged;

20

(d) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was issued, or such longer period as
may be specified in the offer;
(e) shall state—

25

(i)

(ii) that the fact that the offer has been accepted may be disclosed to
the court in any proceedings for an offence committed by the
alleged offender within the period of two years beginning on the
day of acceptance of the offer;

30

(iii) that if a work order made under subsection (7) below is not
completed, that fact may be disclosed to the court in any
proceedings for the offence to which the order relates.

35

40

that acceptance of a work offer in the manner described in
subsection (5) below shall not be a conviction nor be recorded as
such;

(4)

A work offer may be made in respect of more than one relevant offence and
shall, in such a case, state the total amount of work requiring to be performed
in respect of the offences in relation to which it is made.

(5)

An alleged offender accepts a work offer by giving notice to the procurator
fiscal specified in the order before the expiry of 28 days, or such longer period
as may be specified in the offer, beginning on the day on which the offer is
made.
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(7)

If (and only if) the alleged offender accepts a work offer, the procurator fiscal
may make an order (referred to in this section as a work order) against the
alleged offender.

(8)

Notice of a work order—
(a) shall be sent to the alleged offender as soon as reasonably practicable
after acceptance of the work offer; and

5

(b) shall contain—
(i)

(ii) the name and contact details of the person who is to act as
supervisor (“the supervising officer”) in relation to the alleged
offender.

10

(9)

15

the information mentioned in subsection (3)(b) above; and

The procurator fiscal shall notify the local authority which will be responsible
for supervision of the alleged offender of the terms of any work order sent to
an alleged offender.

(10) Where a work order is made, the supervising officer shall—
(a) determine the nature of the work which the alleged offender requires to
perform;
(b) determine the times and places at which the alleged offender is to
perform that work;

20

(c) give directions to the alleged offender in relation to that work;
(d) provide the procurator fiscal with such information as the procurator
fiscal may require in relation to the alleged offender’s conduct in
connection with the requirements of the order.

25

(11) In giving directions under subsection (10)(c) above, a supervising officer shall,
so far as practicable, avoid—
(a) any conflict with the alleged offender’s religious beliefs;
(b) any interference with the times at which the alleged offender normally—
(i)

works (or carries out voluntary work); or

(ii) attends an educational establishment.
30

35

(12) The supervising officer shall, on or as soon as practicable after the date
referred to in subsection (3)(b)(ii) above, notify the procurator fiscal whether
or not the work has been performed to the supervising officer’s satisfaction.
(13) Where an alleged offender completes the work specified in the work order to
the satisfaction of the supervising officer, no proceedings shall be brought
against the alleged offender for the offence.
(14) The Scottish Ministers may, by regulations, make provision for the purposes of
subsection (10) above (including, in particular, the kinds of activity of which
the work requiring to be performed may (or may not) consist).

40
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(16) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a work offer was sent provided it is proved that the
accused received the offer; or
(b) any address given, in connection with the offer, by the accused to the
procurator fiscal specified in the offer.

5

(17) In this section, a “relevant offence” means any offence in respect of which an
alleged offender could be tried summarily.”.
41
10

Disclosure of previous offers
(1)

In section 69 (notice of previous convictions) of the 1995 Act, after subsection (5) there
is added—
“(6)
(7)

This section applies in relation to the alternative disposals mentioned in
subsection (7) below as it applies in relation to previous convictions.
Those alternative disposals are—
(a) a—

15

(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.”.

20

(2)

In section 101 (previous convictions: solemn proceedings) of that Act, after subsection
(8) there is added—
“(9)

25

This section, except subsection (2) above, applies in relation to the alternative
disposals mentioned in subsection (9A) below as it applies in relation to
previous convictions.

(9A) Those alternative disposals are—
(a) a—
(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,

30

that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.
35

(10)

Nothing in this section or in section 69 of this Act shall prevent the prosecutor,
following conviction of an accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;

40

(b) to which a compensation offer made under section 302A(1) of this Act
related; or
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(c) to which a work offer made under section 303ZA(1) of this Act related,
providing the judge with information about the making of the offer (including
the terms of the offer).”.
(3)

5

In section 166 (previous convictions: summary proceedings) of that Act, after subsection
(8) there is added—
“(9)

This section, except subsection (8) above, applies in relation to the alternative
disposals mentioned in subsection (9A) below as it applies in relation to
previous convictions.

(9A) Those alternative disposals are—
(a) a—

10

(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.

15

(10)

Nothing in this section shall prevent the prosecutor, following conviction of an
accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;

20

(b) to which a compensation offer made under section 302A(1) of this Act
related; or
(c) to which a work offer made under section 303ZA(1) of this Act related,
providing the judge with information about the making of the offer (including
the terms of the offer).”.

25

42

Time bar where offer made
After section 136A of the 1995 Act (as inserted by section 23 of this Act) there is
inserted—
“136B

30

(1)

Time limits where fixed penalty offer etc. made
For the purposes of section 136 of this Act, and any provision of any other
enactment for a time limit within which proceedings are to be commenced, in
calculating the period since a contravention occurred—
(a) where a fixed penalty offer is made under section 302(1) of this Act, the
period between the date of the offer and—

35

(i)

the receipt by the procurator fiscal of a notice under section 302(4)
of this Act;

(ii) a recall of the fixed penalty by virtue of section 302C of this Act,
shall be disregarded;
40
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the receipt by the procurator fiscal of a notice under section
302A(4) of this Act;

(ii) a recall of the offer by virtue of section 302C of this Act,
shall be disregarded;
(c) where a work offer is made under section 303ZA(1) of this Act, the
period between the date of the offer and—

5

(i)

if the alleged offender does not accept the offer in the manner
described in section 303ZA(5) of this Act, the last date for notice
of acceptance of the offer;

(ii) if the alleged offender accepts the offer as so described, but fails to
complete the subsequent work order, the date specified for
completion of the order,

10

shall be disregarded.
(2)
15

A certificate purporting to be signed by or on behalf of the prosecutor which
states a period to be disregarded by virtue of subsection (1) above is sufficient
authority for the period to be disregarded.”.
Enforcement of fines etc.

43

Fines enforcement officers and their functions
After section 226 of the 1995 Act there is inserted—
“Enforcement of fines etc.: fines enforcement officers

20

226A

25

Fines enforcement officers

(1)

The Scottish Ministers may authorise persons (including classes of person) to
act as fines enforcement officers for any or all of the purposes of this section
and sections 226B to 226H of this Act.

(2)

A FEO has the general functions of—
(a) providing information and advice to offenders as regards payment of
relevant penalties;
(b) securing compliance of offenders with enforcement orders (including as
varied under section 226C(1) of this Act).

30

(3)

Where an offender is subject to two or more relevant penalties, a FEO—
(a) in exercising the function conferred by subsection (2)(b) above;
(b) in considering whether or not to vary an enforcement order under section
226C(1) of this Act,

35

shall have regard to that fact and to the total amount which the offender is
liable to pay in respect of them.

40

(3A) Where an enforcement order as respects an offender has been made in a sheriff
court district other than that in which the offender resides, a FEO for the
district in which the offender resides may (whether or not those districts are in
the same sheriffdom) take responsibility for exercising functions in relation to
the order.
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(3B) A FEO taking responsibility for exercising functions by virtue of subsection
(3A) above is to notify that fact to—
(a) the offender; and
(b) any FEO for the district in which the enforcement order was made.

5

(3C) Notification under subsection (3B)(b) above has the effect of transferring
functions in relation to the enforcement order—
(a) from any FEO for the district in which the order was made; and
(b) to a FEO for the district in which the offender resides.
(4)

The Scottish Ministers may by regulations make further provision as to FEOs
and their functions.

(5)

Regulations under subsection (4) above are not made unless a draft of the
statutory instrument containing the regulations has been laid before, and
approved by a resolution of, the Scottish Parliament.

10

226B
15

(1)

When a court grants time to pay (or further time to pay) a relevant penalty (or
an instalment of it) under section 214 or 215 of this Act, the court shall make
an enforcement order under this subsection in relation to payment of the
penalty.

(2)

Despite subsection (1) above, a court need not make an enforcement order
where it considers that it would not be appropriate to do so in the
circumstances of the case.

(3)

Where, by virtue of subsection (2) above, a court does not make an
enforcement order under subsection (1) above, it may subsequently make an
enforcement order under that subsection in relation to payment of the penalty.

(4)

Where––

20

25

Enforcement orders

(a) a person has accepted (or is deemed to have accepted)—
(i)

a fixed penalty offer under section 302(1) of this Act; or

(ii) a compensation offer under section 302A(1) of this Act; and
30

(b) payment (or payment of an instalment) has not been made as required by
the offer,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.
(4A) Where—
(a) a person is liable to pay—

35

(i)

40

(ii) by virtue of section 131(5) of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8), a fixed penalty notice given under
section 129 (fixed penalty notices) of that Act; and
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(b) payment (or payment of an instalment) has not been made as required by
the penalty,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.
5

(4B) Where there is transferred to a court in Scotland a fine—
(a) imposed by a court in England and Wales; and
(b) in relation to which a collection order (within the meaning of Part 4 of
Schedule 5 to the Courts Act 2003 (c.39)) has been made,
the relevant court may make an enforcement order under this subsection in
relation to payment of the fine.

10

(5)

An enforcement order under subsection (4), (4A) or (4B) above may be
made—
(a) on the oral or written application of the clerk of court; and
(b) without the offender being present.

15

(6)

An enforcement order shall—
(a) state the amount of the relevant penalty;
(b) require payment of the relevant penalty in accordance with—
(i)

20

such arrangements as to the amount of the instalments by which
the relevant penalty should be paid and as to the intervals at which
such instalments should be paid;

(ii) such other arrangements,
as the order may specify;
(c) provide contact details for the FEO dealing with the enforcement order;
(d) explain the effect of the enforcement order.
25

(7)

Where a court makes (or is to make) an enforcement order in relation to a
fine—
(a) a court may not impose imprisonment—
(i)

under section 214(4) of this Act; or

(ii) under section 219(1) of this Act,
30

in respect of the fine;
(b) a court may not—
(i)

allow further time for payment under subsection (9)(a) of section
214 of this Act; or

(ii) make an order under subsection (9)(b) of that section,
35

in respect of the fine;
(c) the offender may not make an application under section 215(1) of this
Act in respect of the fine.
(7A) Paragraphs (a) to (c) of subsection (7) above apply for so long as the
enforcement order continues to have effect.
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(8)

An enforcement order ceases to have effect if—
(a) the relevant penalty is paid (including by application of any proceeds of
enforcement action); or
(b) it is revoked under section 226G(9)(a) or (b) of this Act.

5

226C
(1)

Variation for further time to pay
A FEO dealing with an enforcement order may—
(a) on the application of the offender; and
(b) having regard to the circumstances of the offender,
vary the arrangements specified in the order for payment of the relevant
penalty.

10

(2)

That is, by—
(a) allowing the offender further time to pay the penalty (or any instalment
of it);
(b) allowing the offender to pay the penalty by instalments of such lesser
amounts, or at such longer intervals, as those specified in the
enforcement order.

15

(3)

An application by an offender for the purpose of subsection (1) above may be
made orally or in writing.

(4)

A FEO shall notify the offender concerned of any—
(a) variation under subsection (1) above;

20

(b) refusal of an application for variation under that subsection.
226D
(1)

Seizure of vehicles
A FEO may, for the purpose mentioned in subsection (2) below, direct that a
motor vehicle belonging to the offender be—
(a) immobilised;

25

(b) impounded.

30

(2)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(3)

For the purposes of this section—
(a) a vehicle belongs to an offender if it is registered under the Vehicle
Excise and Registration Act 1994 (c.22) in the offender’s name;
(b) a reference—
(i)

35

to a vehicle being immobilised is to its being fitted with an
immobilisation device in accordance with regulations made under
subsection (10) below;

(ii) to a vehicle being impounded is to its being taken to a place of
custody in accordance with regulations made under that
subsection;
(c) a direction under subsection (1) above is referred to as a “seizure order”.
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(4)

A FEO shall notify the offender concerned that a seizure order has been carried
out.

(5)

Where—
(a) a seizure order has been carried out; and
(b) at the end of such period as may be specified in regulations made under
subsection (10) below, any part of the relevant penalty remains unpaid,

5

a FEO may apply to the relevant court for an order under subsection (6) below.
(6)

The court may make an order under this subsection—
(a) for the sale or other disposal of the vehicle in accordance with
regulations made under subsection (10) below;

10

(b) for any proceeds of the disposal to be applied in accordance with
regulations made under that subsection in payment of or towards the
unpaid amount of the relevant penalty;
(c) for any remainder of those proceeds to be applied in accordance with
regulations made under that subsection in payment of or towards any
reasonable expenses incurred by the FEO in relation to the seizure order;

15

(d) subject to paragraphs (b) and (c) above, for any balance to be given to
the offender.
(6A) Where, before a vehicle which is the subject of a seizure order is disposed of—
(a) a third party claims to own the vehicle; and

20

(b) either—
(i)

25

a FEO is satisfied that the claim is valid (and that there are no
reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle
was taken); or

(ii) the sheriff, on an application by the third party, makes an order
that the sheriff is so satisfied,
the seizure order ceases to have effect.
30

(6B) An application for the purposes of subsection (6A)(b)(ii) above does not
preclude any other proceedings for recovery of the vehicle.
(7)

A person commits an offence if, without lawful authority or reasonable excuse,
the person removes or attempts to remove—
(a) an immobilisation device fitted;
(b) a notice fixed,
to a motor vehicle in pursuance of a seizure order.

35

(8)

A person guilty of an offence under subsection (7) above is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(9)

A seizure order must not be made in respect of a vehicle—
(a) which displays a valid disabled person’s badge; or

40

(b) in relation to which there are reasonable grounds for believing that it is
used primarily for the carriage of a disabled person.
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(10) The Scottish Ministers may make regulations for the purposes of and in
connection with this section.
(11) Regulations under subsection (10) above may, in particular, include
provision—
(a) as to circumstances in which a seizure order may (or may not) be made;

5

(b) as regards the value of a vehicle seizable compared to the amount of a
relevant penalty which is unpaid;
(c) by reference to subsection (3)(a) and (6A) above or otherwise, for
protecting the interests of owners of vehicles apart from offenders;
(d) relating to subsections (3)(b), (5)(b) and (6) above;

10

(e) as to the fixing of notices to vehicles to which an immobilisation device
has been fitted;
(f) as to the keeping and release of vehicles immobilised or impounded
(including as to conditions of release);
(g) as to the payment of fees, charges or other costs in relation to—

15

(i)

the immobilisation or impounding of vehicles;

(ii) the keeping, release or disposal of vehicles immobilised or
impounded.
20

(12) Regulations under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
(13) In this section—
“disabled person’s badge” means a badge issued, or having effect as if
issued, under regulations made under section 21 of the Chronically Sick
and Disabled Persons Act 1970 (c.44);
“immobilisation device” has the same meaning as in section 104(9) of
the Road Traffic Regulation Act 1984 (c.27);

25

“motor vehicle” means a mechanically propelled vehicle intended or
adapted for use on roads (except that section 189 of the Road Traffic Act
1988 (c.52) applies for the purposes of this section as it applies for the
purposes of that Act).

30

226E
(1)

A FEO may, for the purpose mentioned in subsection (2) below, request the
relevant court to make an application under regulations made under section
24(1)(a) of the Criminal Justice Act 1991 (c.53) for deductions as described in
that section.

(2)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

35

226F
(1)
40
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(2)

A warrant granted under subsection (1) above authorises a FEO to execute the
types of diligence mentioned in subsection (3) below for the purpose
mentioned in subsection (4) below.

(3)

The types of diligence are—
(a) arrestment of earnings; and

5

(b) arrestment of funds standing in accounts held at any bank or other
financial institution.

10

(4)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(5)

The types of diligence mentioned in subsection (3) above may (whatever the
amount of the relevant penalty concerned) be executed by an FEO in the same
manner as if authorised by a warrant granted by the sheriff in a summary cause.

(6)

However, the power of FEOs to execute the types of diligence mentioned in
subsection (3) above is subject to such provision as the Scottish Ministers may
by regulations make.

(7)

Provision in regulations under subsection (6) above may, in particular—

15

(a) specify circumstances in which the types of diligence mentioned in
subsection (3) above are (or are not) to be executed by a FEO;
(b) modify the application of any enactment (including subsection (5)
above) or rule of law applying in relation to those types of diligence in so
far as they may be executed by a FEO.

20

(8)
226G
25

(1)

Regulations under subsection (6) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
Reference of case to court
A FEO may refer an enforcement order to the relevant court where—
(a) the FEO believes that payment of a relevant penalty, or any remaining
part of a relevant penalty, to which an enforcement order relates is
unlikely to be obtained;
(b) for any other reason (including failure of the offender to co-operate with
the FEO) the FEO considers it expedient to do so.

30

35

(2)

A FEO may make a reference under subsection (1) above at any time from the
day after the enforcement order is made.

(3)

When making a reference under subsection (1) above, the FEO shall provide
the court with a report on the circumstances of the case.

(4)

A report under subsection (3) above shall include, in particular—
(a) a copy of any report from a supervising officer received by the FEO
under section 217(9) of this Act; and
(b) information about—
(i)

40

the steps taken by the enforcement officer to obtain payment of or
towards the relevant penalty; and

(ii) any effort (or lack of effort) made by the offender to make
payment of or towards the penalty.
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(5)

Where a reference is made under subsection (1) above, the relevant court shall
enquire of the offender as to the reason why the relevant penalty (or an
instalment of it) has not been paid.

(6)

Subsection (5) above does not apply where the offender is in prison.

(7)

Subsections (3) to (7) of section 216 of this Act apply in relation to subsection
(5) above as they apply in relation to subsection (1) of that section.

(8)

After the court has considered—
(a) the report provided by the FEO under subsection (3) above; and
(b) any information obtained by enquiry under subsection (5) above,
the court may dispose of the case as mentioned in subsection (9) below.

10

(9)

That is, the court may—
(a) revoke the enforcement order and deal with the offender as if the
enforcement order had never been made;
(c) vary the enforcement order;
(d) confirm the enforcement order as previously made;

15

(e) direct the FEO to take specified steps to secure payment of or towards
the relevant penalty in accordance with the enforcement order (including
as varied under paragraph (c) above);
(f) make such other order as it thinks fit.
20

226H
(1)

Review of actions of FEO
The offender may apply to the relevant court for review—
(a) in relation to an enforcement order—
(i)

of any variation under section 226C(1) of this Act;

(ii) of any refusal of an application for variation under that section;
(b) of the making of a seizure order under section 226D(1) of this Act.

25

(2)

An application under subsection (1) above requires to be made within 7 days of
notification under section 226C(4) of this Act or (as the case may be) section
226D(4) of this Act.

(3)

On an application under subsection (1) above, the relevant court may—
(a) confirm, vary or quash the decision of the FEO;

30

(b) make such other order as it thinks fit.
226I
(1)
35

Enforcement of fines etc.: interpretation
In this section and sections 226A to 226H of this Act—
“enforcement order” is to be construed in accordance with section
226B(1) and (4) to (4B) of this Act;
“FEO” means a fines enforcement officer;
“offender” means the person who is liable to pay a relevant penalty;
“relevant court”—
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(a)

69

in the case of a fine or compensation order, means the court which
imposed the penalty or, where the penalty is transferred to another
court, that other court;

(b) in the case of another relevant penalty (apart from a penalty
specified by order for the purposes of this section), means the
court whose clerk is specified in the notice to the offender;

5

(c)

10

in the case of a penalty specified by order for the purposes of this
section, means the court whose clerk is specified in the notice to
the offender or such other court as the order may specify for those
purposes;

“relevant penalty” means—
(a)

a fine;

(b) a compensation order imposed under section 249 of this Act;
(c)

a fixed penalty offer made under section 302(1) of this Act;

(d) a compensation offer made under section 302A(1) of this Act;

15

(e)

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences) or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53);

(f)

a fixed penalty notice given under section 129 (fixed penalty
notices) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp
8);

20

(g) such other penalty as the Scottish Ministers may by order specify
for the purposes of this section.
(2)
25

43A

An order specifying a penalty or a court for the purpose of this section shall be
made by statutory instrument which shall be subject to annulment in pursuance
of a resolution of the Scottish Parliament.”.

Recognition of EU financial penalties

(1)

The Scottish Ministers may by order make provision for the purposes of and in
connection with implementing any obligations of the United Kingdom created by or
arising under the Framework Decision (so far as they have effect in or as regards
Scotland).

(2)

The provision may, in particular, confer functions—

30

(a) on the Scottish Ministers,
(b) on other persons.
35

(3)

The provision—
(a) must relate to fines and other financial penalties imposed by a court on conviction
of an offence,
(b) may relate to financial penalties which are—
(i)

accrued otherwise than on conviction of an offence, and

(ii) on default, enforced in the same manner as fines imposed by a court.

40

(4)

The provision may not relate to—
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(a) orders for the confiscation of instrumentalities or proceeds of crime,
(b) orders of a civil nature which—
(i)

arise out of a claim for damages and restitution, and

(ii) are enforceable in accordance with Council Regulation (EC) No 44/2001 of
22 December 2000 (as amended) on jurisdiction and the recognition of
judgements in civil and commercial matters.

5

(5)

Expressions used in subsections (3) and (4) and in the Framework Decision are to be
construed in accordance with that Decision.

(6)

In this section, “the Framework Decision” is Council Framework Decision
2005/214/JHA of 24 February 2005 on the application of the principle of mutual
recognition to financial penalties.

10

Breach of post-conviction orders
44

Probation and community service orders
(1)

In section 232 (probation orders: failure to comply with requirement) of the 1995 Act—
(a) in subsection (1), for the words “information from” there is substituted “the basis
of a report made to it by”,

15

(b) after subsection (1) there is inserted—
“(1A) A copy of a report made under subsection (1) above shall be served on the
probationer in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

20

(2)

In section 239 (community service orders: requirements) of that Act—
(a) in subsection (4), for the words “information from” there is substituted “the basis
of a report made to it by”,

25

(b) after subsection (4) there is inserted—
“(4ZA)A copy of a report made under subsection (4) above shall be served on the
offender in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

30

45

Restriction of liberty orders
In section 245F (breach of restriction of liberty order) of the 1995 Act, after subsection
(2) there is inserted—

35
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PART 4
JP COURTS AND JPS
Establishing JP courts etc.
46
5

10

Establishing JP courts
(1)

It is the duty of the Scottish Ministers to secure the adequate and efficient provision of
courts of summary criminal jurisdiction.

(2)

The Scottish Ministers may by order establish courts of summary criminal jurisdiction to
be known as justice of the peace courts.

(3)

JP courts are to be established by reference to a particular sheriff court district.

(4)

There is to be at least one JP court located in every sheriff court district except where, in
relation to a district, the Scottish Ministers determine that a JP court is not necessary.

(5)

In determining for the purposes of subsection (4) whether a JP court is necessary, the
Scottish Ministers must have regard to—
(a) the amount of summary criminal court business in the district, and
(b) the capacity of—

15

(i)

other JP courts in the same sheriffdom,

(ii) the sheriff courts in that sheriffdom.
(6)

The Scottish Ministers may by order provide for—
(a) the relocation of a JP court,
(b) the disestablishment of a JP court.

20

(7)

Before making an order under subsection (2) or (6), the Scottish Ministers must consult
the sheriff principal for the sheriffdom in which the JP court is or is to be located.

(8)

This section—
(a) is without prejudice to section 1 (organisation and administration of sheriff courts)
of the 1971 Act, and

25

(b) does not affect the operation of the sheriff court.
(9)

In this Part—
a “district court” is a court of that name established under the 1975 Act,
a “JP court” is a justice of the peace court,
a “JP” is a justice of the peace.

30

47

Making provision for JP courts
(1)

The Scottish Ministers—
(a) must make such provision, including provision—
(i)

35

as to organisation and administration, and

(ii) for suitable and sufficient premises and facilities,
as is necessary for the purposes of JP courts,
(b) may make such other provision as is expedient in connection with those purposes.


331

72

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 4—JP courts and JPs
(2)

Provision under subsection (1)(a)(ii)—
(a) may, for the purposes of a JP court, require the local authority for the place in
which the court is (or is to be) located to—
(i)

5

let (or sub-let) premises controlled by the local authority to the Scottish
Ministers, or

(ii) make such premises available for use,
(b) may be effected through arrangements made in agreement with a local authority
or other persons.
(3)

A requirement under subsection (2)(a)(i) is subject to agreement—
(a) between the Scottish Ministers and the local authority as to the rent payable under,
and as to the other terms of, the lease, and

10

(b) with any third party who has an interest in the premises.
(4)

A requirement under subsection (2)(a)(ii) is subject to—
(a) reimbursing the authority for any reasonable expenses incurred by it in respect of
heating, lighting and cleaning in relation to the use of the premises for the
purposes of the JP court, and

15

(b) allowing the premises to continue to be used for any business normally conducted
there, or for any business for which it may be used under a local enactment
(whether a local Act or otherwise), without adversely affecting that business.
20

(5)

The Scottish Ministers may allow premises used for the purposes of a JP court to be
used by other persons, subject to such conditions as the Scottish Ministers may impose
for the purpose of ensuring that the business of the JP court is not adversely affected.

(6)

Any dispute arising from the operation of subsections (2) to (5), which the parties are
unable to resolve, is to be determined by an arbiter appointed—
(a) by agreement of the parties; or

25

(b) in the absence of such agreement, by the Lord President of the Court of Session
on the application of a party.
(7)
30

48

Administration of JP courts
(1)

A sheriff principal has responsibility for the efficient administration of any JP court
located in that sheriff principal’s sheriffdom.

(2)

A sheriff principal may, for the purpose of ensuring the efficient administration of any
JP court in that sheriff principal’s sheriffdom, give directions of an administrative
character to any persons (except the Scottish Ministers) involved in the administration of
the JP court.

(3)

The Scottish Ministers may, for the purpose of ensuring the efficient administration of
the JP courts, give directions of an administrative character to any persons involved in
the administration of any or all of the JP courts.

(4)

Before giving directions under subsection (3) to a sheriff principal, the Scottish
Ministers must consult that sheriff principal.

35

40
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A person to whom directions are given under this section must comply with the
directions.
Area and territorial jurisdiction of JP courts

(1)

A JP court has territorial jurisdiction in respect of offences committed within—
(a) the sheriff court district in which it is located, and

5

(b) any other district in the same sheriffdom.

10

(2)

Without prejudice to subsection (1)(b), it is competent for proceedings for an offence
committed in one district in a sheriffdom to be taken in a JP court in any other district in
the sheriffdom.

(3)

Sections 9 and 10 of the 1995 Act include further provision in relation to the territorial
jurisdiction of JP courts.

(4)

A JP or stipendiary magistrate may exercise the judicial functions of office at any place
within the sheriffdom for which the JP or (as the case may be) magistrate is appointed.

(5)

It is also competent for a JP or stipendiary magistrate to sign, at any other place in
Scotland, any—

15

(a) warrant, judgment or interlocutor, or
(b) other document,
relating to criminal proceedings within that sheriffdom.
(5A) It is also competent for a JP or stipendiary magistrate to exercise signing functions at
any other place in Scotland.

20

(6)

The competence of a JP or stipendiary magistrate under subsections (4) and (5) extends
to competence to—
(a) exercise the functions mentioned in those subsections for the purposes of any
remaining district court for an area wholly or partly within the sheriffdom for
which the JP or (as the case may be) stipendiary magistrate is appointed, and

25

(b) do so at any place within the area of that district court.
(7)

50
30

Constitution and powers etc. of JP courts
(1)

A JP court has competence, subject to sections 6 and 7 of the 1995 Act (which include
provision as to the constitution and powers of JP courts), as respects summary
proceedings for offences.

(2)

The Scottish Ministers may by order amend section 6(2) of the 1995 Act so that it
provides that a JP court (when not constituted by a stipendiary magistrate) is to be
constituted by one JP only.

(3)

Each JP court is to have a clerk of the court.

(4)

The clerk of a JP court is to be a solicitor or advocate.

(5)

The clerk of a JP court—

35

40

Any reference in this Act, the 1995 Act or any other enactment to the area of a JP court
means the sheriff court district in which it is located.

(a) except on occasions when a stipendiary magistrate presides, is to act as legal
adviser to the court, and
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(b) has such other functions as the Scottish Ministers may confer.
(6)

51
5

Each JP court is to have such staff as is necessary for the efficient administration of the
court.
Abolition of district courts

(1)

For the purpose mentioned in subsection (2), the Scottish Ministers may by order—
(a) provide for any district court to be disestablished,
(b) impose, in relation to the disestablishment, specific requirements on the local
authority responsible for the court.

(2)

The purpose is that, by the end of a period determined by the Scottish Ministers, the
district courts (taken as a whole) cease to exist.

(3)

Before making an order under subsection (1), the Scottish Ministers must consult—

10

(a) the sheriff principal for the sheriffdom in which the district court is located, and
(b) the local authority responsible for the court.
(4)

The Scottish Ministers may by order repeal any or all of the provisions of the 1975 Act
to such extent as they consider to be appropriate in connection with the disestablishment
of district courts.

(5)

The Scottish Ministers may by order provide for the application for the purpose of the
operation of any remaining district courts of any provisions of the 1995 Act, or any
other enactment, which refer to JP courts.

(6)

The provisions of—

15

20

(a) the 1975 Act for the time being in force,
(b) the 1995 Act, or any other enactment, so far as applying in relation to any
remaining district courts,
have effect with or subject to such modifications as the Scottish Ministers may by order
make for the purpose of the operation of any remaining district courts.

25

(7)

Any function of any remaining district court (including as referable to jurisdiction or
powers) exercisable by virtue of—
(a) a provision of the 1975 Act (including as modified under subsection (6)(a) or as
affected by repeal by or under this Act),
(b) a provision of the 1995 Act (including as applied under subsection (5), as
modified under subsection (6)(b) or as affected by repeal by or under this Act),

30

(c) a provision of any other enactment (including as modified under subsection (6)(b)
or as affected by repeal by or under this Act),
is subject to such provision as the Scottish Ministers may by order make for the purpose
of the operation of any remaining district courts.

35

(8)
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Transfer of staff and property
(1)

An order under section 51(1) may include provision by reference to a scheme made (or
to be made) under subsection (2).

(2)

The Scottish Ministers must make a scheme for the transfer to the employment of the
Scottish Administration of clerks, assessors and other staff of the district court to which
the order applies.

(3)

A scheme under subsection (2) may apply to—

5

(a) all, or any description of, staff,
(b) an individual member of staff.
10

(4)

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (S.I.
2006/246) apply to any transfer of staff by virtue of a scheme made under subsection (2)
whether or not they would apply apart from this subsection.

(5)

An order under section 51(1) may include provision for the transfer to, and vesting in,
the Scottish Ministers of—
(a) property (including rights)—

15

(i)

of the local authority responsible for the district court to which the order
applies, and

(ii) which is used (or exercised) for the time being for or in connection with the
operation or administration of that district court,
(b) liabilities of that local authority deriving from the operation or administration of
that district court.

20

(6)

Provision—
(a) in a scheme under subsection (2),
(b) under subsection (5),
may specify the extent to which the transfer is (or is to be) made.

25

(7)

Subsection (5) has effect despite any provision (of whatever nature) which would
otherwise prevent, penalise or restrict the transfer of the property or liabilities to which
it relates.

(8)

A certificate issued by the Scottish Ministers that any property or liability has (or has
not) been transferred under subsection (5) is conclusive evidence of that matter.

30

53

Transitional arrangements for proceedings
(1)

35

Where a district court is disestablished by virtue of section 51(1)—
(a) any proceedings which were instituted in the district court, but which have not
been completed when it is disestablished, continue in the appointed JP court as if
instituted there,
(b) the cases involved are to be heard and disposed of as if the appointed JP court
always had jurisdiction for the proceedings, and
(c) any relevant—
(i)

40

verdict, sentence, order or other determination, and

(ii) complaint, notice, citation, warrant or other document,
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has effect accordingly.

5

10

(2)

For the purposes of subsection (1), the clerk of the district court must transfer to the
clerk of the appointed JP court such records, productions and other documents relating
to the proceedings as are in the district court clerk’s possession.

(3)

Further, the clerk of the district court must transfer to the clerk of the appointed JP court
such records, productions and other documents relating to recent proceedings as are in
the district court clerk’s possession.

(4)

For the purposes of subsection (3), proceedings are recent if they were completed not
more than 5 years before the date on which the relevant district court is disestablished.

(5)

The sheriff principal for the sheriffdom in which a district court is located may
determine which is the appointed JP court for the purposes of the application of this
section in relation to that district court.

(6)

Before making a determination under subsection (5) which would have the effect of
transferring proceedings to another sheriffdom, the sheriff principal must consult the
sheriff principal for that other sheriffdom.

15

Appointment of JPs etc.
54

20

Appointment of JPs
(1)

Justices of the peace are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.

(2)

A JP is to be appointed for a sheriffdom.

(3)

An appointment of a JP is to be for a term of 5 years.

(4)

However, a JP—
(a) may resign from office by giving notice to the Scottish Ministers,
(b) ceases to hold office on reaching the age of 70 years.

25

(5)

In making appointments of JPs, except—
(a) appointments under subsection (7)(b),
(b) reappointments under section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

30

(6)

Provision in an order under subsection (5) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,
(b) the manner in which vacancies in office are publicised.
35

(7)

A person who, on the coming into force of this section, holds the office of justice of the
peace under the 1975 Act—
(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this subsection, and
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(b) is, on the day so specified, to be appointed as a JP under subsection (1) unless the
person declines the appointment.
(8)
5

55

Subsection (7)(b) applies only in relation to the full justices (within the meaning given
by section 9 of the 1975 Act) whose names were included in a duty rota of justices (that
is, such a rota as approved under section 16(1)(b) of that Act) for any time during the 12
months ending on the day specified as mentioned in that subsection.
Conditions of office

(1)

A person is not to be appointed as a JP for a sheriffdom, except where eligible for
reappointment under section 57(1)(a), unless the person ordinarily resides in the
sheriffdom or within 15 miles of it.

(2)

Appointments of JPs are to be made subject to conditions which—

10

(a) by reference to the JP court business (and business to which signing functions
relate) in the sheriffdom, relate to availability to exercise judicial (and signing)
functions commensurate to that business,
(b) by reference to an order made under section 56, relate to training and appraisal.

15

(3)

For the purpose of subsection (2)(a)—
(a) the JP court (or signing) business,
(b) any need for availability to exercise judicial (or signing) functions in connection
with that business,
means the likely amount as assessed by the sheriff principal.

20

(4)

The Scottish Ministers are, in accordance with a scheme devised by them, to pay
allowances to JPs.

(5)

A scheme under subsection (4) may, in particular—
(a) by reference to functions, specify rates or amounts of allowances,
(b) specify circumstances in which—

25

(i)

allowances are not payable,

(ii) a rate or amount of allowances payable is reduced,
(c) provide for procedure for claiming and paying allowances.
56
30

Training and appraisal of JPs
(1)

The Scottish Ministers may by order make provision as to—
(a) training arrangements for JPs and future JPs, and
(b) appraisal of JPs.

35

(2)

An order under subsection (1) may, in particular, confer functions on the Lord President
of the Court of Session.

(3)

An order under subsection (1) may, in particular, establish committees to—
(a) adopt or develop suitable—
(i)

training schemes or courses of instruction,

(ii) appraisal systems,
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(b) secure—
(i)

the provision of such schemes or courses,

(ii) the application of such systems,
(c) provide advice about training and appraisal.
(4)

5

57

An order under subsection (1) may not be made without the Lord President’s prior
approval of the provision contained in the order.
Reappointment of JPs

(1)

A person—
(a) whose 5-year term of appointment as a JP has expired, or
(b) who has resigned from office as a JP,

10

is eligible for reappointment.
(2)

And a person who is eligible under subsection (1)(a) is to be reappointed except
where—
(a) the person declines the reappointment,
(b) the person is aged 69 years or over,

15

(c) the person is disqualified under section 60,
(d) the sheriff principal for the sheriffdom for which the person was appointed as a JP
makes a recommendation to the Scottish Ministers against the reappointment.
(3)

A recommendation for the purpose of subsection (2)(d) may be made—
(a) on the ground that the JP has inadequately performed the functions of a JP,

20

(b) on the ground that the JP has, without good reason, failed to meet a condition
imposed under section 55(2),
(c) on the ground that the JP does not ordinarily reside in the sheriffdom of
appointment or within 15 miles of it,
(d) on such other ground as the sheriff principal considers relevant.

25

58

30

Removal of JPs
(1)

A JP may be removed from office by, and only by, an order made under subsection (2).

(2)

A tribunal appointed by the Lord President of the Court of Session may order the
removal of a JP from office.

(3)

The tribunal is to consist of three members, namely—
(a) a sheriff principal,
(b) a person who is, and has been for at least 10 years, a solicitor or advocate,
(c) another person.

(4)
35

The sheriff principal member of the tribunal must not be––
(a) the sheriff principal for the sheriffdom for which the JP is appointed,
(b) a temporary sheriff principal.
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(4A) The sheriff principal member of the tribunal is to chair the tribunal.
(5)

The tribunal may make an order under subsection (2) only if, after investigation carried
out at the instance of the sheriff principal for the sheriffdom for which the JP is
appointed, it finds that—
(a) the JP is—

5

(i)

unfit for that office, or

(ii) unfit for performing judicial functions,
by reason of inability, neglect of duty or misbehaviour,
(b) the JP has inadequately performed the functions of a JP,
(c) the JP has, without good reason, failed to meet a condition imposed under section
55(2).

10

(6)

The Scottish Ministers may by order make provision—
(a) as respects the tribunal,
(b) authorising a specified body or class of persons to recommend (by reference to
information provided with the recommendation) to a sheriff principal that an
investigation for the purposes of subsection (5) be carried out.

15

(7)

Provision in an order under subsection (6)(a) may, in particular—
(a) prescribe the tribunal’s procedures,
(b) enable the tribunal, at any time during an investigation, to suspend a JP from
office or from acting as a JP.

20

(8)
59

A person who is removed from office as a JP is ineligible for reappointment as a JP.
Disqualification of solicitors who are JPs

(1)

A solicitor who is a JP is disqualified from acting (whether directly or indirectly) as a
solicitor in, or in connection with, any proceedings before a JP court in the sheriffdom
for which the appointment as JP is made.

(2)

A disqualification of a solicitor under subsection (1)—

25

(a) extends to any member of staff of the solicitor,
(b) where the solicitor is a partner of a partnership or is a member of a limited
liability partnership, extends to any—
(i)

30

member of staff of the partnership,

(ii) any other partner or (as the case may be) member of the partnership.
60

Disqualification where sequestration or bankruptcy
(1)

A person is disqualified from being appointed as, or acting as, a JP if—
(a) the person’s estate has been sequestrated in Scotland, or
(b) the person has been adjudged bankrupt outwith Scotland.

35

(2)

Where a person is disqualified under subsection (1)(a), the disqualification ceases if—
(a) the award of sequestration is recalled or reduced, or
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(b) the person is discharged by virtue of the Bankruptcy (Scotland) Act 1985 (c.66).
(3)

Where a person is disqualified under subsection (1)(b), the disqualification ceases if—
(a) the adjudication of bankruptcy against the person is annulled, or
(b) the person is discharged.

5

61

Appointment of stipendiary magistrates
(1)

Stipendiary magistrates are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.

(2)

A stipendiary magistrate is to be appointed for a sheriffdom.

(3)

But a stipendiary magistrate may be appointed only if the Scottish Ministers, on the
advice of a sheriff principal, consider that the appointment is necessary or expedient for
the purposes of the efficient administration of any or all of the JP courts in that sheriff
principal’s sheriffdom.

(4)

A stipendiary magistrate may be appointed as a full-time or part-time magistrate.

(5)

A person is not to be appointed as a stipendiary magistrate unless the person is, and has
been for at least 5 years, a solicitor or advocate.

(6)

A stipendiary magistrate may, by reason of holding that office—

10

15

(a) exercise judicial and signing functions in the same manner as a JP, and
(b) use the title of office of JP in relation to the exercise of those functions.
(7)

An appointment of––
(a) a full-time stipendiary magistrate is to be without limit of time,

20

(b) a part-time stipendiary magistrate is to be for a term of 5 years.
(8)

However, a stipendiary magistrate—
(a) may resign from office by giving notice to the Scottish Ministers,
(b) ceases to hold office on reaching the age of 70 years.

25

(9)

In making appointments of stipendiary magistrates, except—
(a) appointments under subsection (12)(b),
(b) reappointments by virtue of section 62(3)(b) as it relates to section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

30

(10) Provision in an order under subsection (9) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,
(b) the manner in which vacancies in office are publicised.
35
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(12) A person who, on the coming into force of this section, holds the office of stipendiary
magistrate under the 1975 Act—
(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this subsection, and
(b) is, on the day so specified, to be appointed as a stipendiary magistrate under
subsection (1) unless the person declines the appointment.

5

62

10

Stipendiary magistrates: further provision
(1)

Stipendiary magistrates are entitled to such remuneration, allowances and pension
provision as the Scottish Ministers may determine.

(2)

The Scottish Ministers are to pay the expenditure arising in consequence of subsection
(1).

(3)

In relation to stipendiary magistrates—
(a) section 55(2)(a) applies,
(b) section 57, except subsection (3)(a) and (c), applies,
(c) section 58, except subsection (5)(b), applies,

15

(d) sections 59 and 60 apply,
as if a stipendiary magistrate were a JP (and references in those sections to JPs are to be
read accordingly).
63
20

Signing functions
(1)

A person who is a JP or a stipendiary magistrate may not exercise the judicial functions
of office (but may exercise signing functions) if the person is—
(a) a member of a local authority,
(b) a member of the Scottish Parliament,
(c) a member of the House of Commons or the House of Lords.

25

(2)

A member of a local authority, despite not being a JP, may exercise signing functions in
the same manner as a JP.

(3)

Where a member of a local authority exercises a signing function, the document,
declaration or certificate concerned has effect—
(a) as if that function were exercised by a JP,
(b) even where that document, declaration or certificate requires (or bears to require)
to be signed, authenticated or given by a JP,

30

if the words “member of a local authority” appear on it adjacent to the member’s
signature.
(4)

Where in exercising a signing function a stipendiary magistrate uses the title of office of
JP, the document, declaration or certificate concerned has effect as if the magistrate
were a JP.

(5)

A JP, stipendiary magistrate or member of a local authority may not charge a fee for
exercising signing functions.

(6)

In this Part, “signing functions” are—

35
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(a) signing any document for the purpose of authenticating another person’s
signature,
(b) taking and authenticating by signature any written declaration,
(c) giving a signed certificate of—
(i)

5

facts within the giver’s knowledge, or

(ii) the giver’s opinion as to any matter.
64

Records and validity of appointment etc.
(1)

The Scottish Ministers are to maintain (in such form as they consider appropriate)—
(a) a list of all persons holding office as a JP or stipendiary magistrate,
(b) a record of—

10

(i)

the instruments of appointment of those persons,

(ii) any order removing a JP or stipendiary magistrate from office.
(2)

The Scottish Ministers are to send to the clerk of each sheriff court a copy of the list and
record mentioned in subsection (1) so far as relating to JPs and stipendiary magistrates
appointed for the sheriffdom containing that sheriff court.

(3)

Where a sheriff clerk is sent a copy of something under subsection (2), the clerk is to
make it available (in such form as the clerk considers appropriate) for public inspection.

(4)

No appointment of a JP, nor any act of a JP, is invalidated solely because—

15

(a) provision made under section 54(5) is not complied with,
(b) the residential requirement referred to in section 55(1) is not met, or

20

(c) a condition imposed under section 55(2) is not met.
(5)

No appointment of a stipendiary magistrate, nor any act of a stipendiary magistrate, is
invalidated solely because—
(a) provision made under section 61(9) is not complied with, or
(b) a condition imposed by virtue of section 62(3)(a) is not met.

25

PART 5
INSPECTION OF THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE
65

Appointment of Inspector
(1)

There is to be an officer known as Her Majesty’s Chief Inspector of Prosecution in
Scotland (in this section and section 66 referred to as the “Inspector”).

(2)

The Inspector is to be an individual person appointed by the Lord Advocate.

(3)

A person—

30

(a) is to be appointed as Inspector for such period as the Lord Advocate may
determine,
(b) may be reappointed as Inspector.

35

(4)


342

A person appointed as Inspector—

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 6—General

83

(a) may, by giving notice to the Lord Advocate, resign from office,
(b) otherwise, holds and vacates office in accordance with the terms and conditions of
appointment.
(5)
5

66

The Inspector’s functions
(1)

The Inspector is to secure the inspection of the operation of the Crown Office and
Procurator Fiscal Service (in this section referred to as the “Service”).

(2)

The Inspector is to submit to the Lord Advocate a report on any particular matter
connected with the operation of the Service which the Lord Advocate refers to the
Inspector.

(3)

In the exercise of the function conferred by subsection (1) or (2), the Inspector may
require any person directly involved in the operation of the Service to provide the
Inspector with information.

(4)

For the purposes of subsection (3), information—

10

15

Any person authorised by the Inspector for the purpose may exercise, on behalf of the
Inspector, any function of the Inspector.

(a) may be of a general or specific character,
(b) includes information in electronic or documentary form.

20

(5)

The Scottish Ministers may require the Inspector to provide them with details of the
expenditure incurred (or to be incurred) for the purposes of the Inspector’s functions.

(6)

The Inspector must submit to the Lord Advocate an annual report on the exercise of the
Inspector’s functions.

(7)

Before submitting a report under subsection (6), the Inspector must—
(a) submit a draft report to the Lord Advocate, and
(b) allow the Lord Advocate to comment on its contents.

25

(8)

The Lord Advocate must lay before the Parliament every report submitted under
subsection (6).

(9)

In exercising the functions conferred on the Inspector by this section (except as relating
to any administrative requirement as to reports and expenditure), the Inspector is to act
independently of any other person.

(10) In this section, references to the operation of the Service mean the operation of—

30

(a) the Service as a whole, and
(b) the Service from place to place, by reference to—
(i)

Crown Office,

(ii) any Procurator Fiscal.
PART 6

35

GENERAL
67

Modification of enactments
The schedule makes provision for modification of enactments.
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Orders
(1)

Any power of the Scottish Ministers to make orders under the preceding Parts of this
Act is exercisable by statutory instrument.

(2)

And it includes power to—
(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the order,

5

(b) make different provision for different purposes or areas.
(3)

But—
(a) a statutory instrument containing an order under section 36(1) or (2), 43A or 50(2)
is not made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament,

10

(b) a statutory instrument containing any other order under the preceding Parts of this
Act is subject to annulment in pursuance of a resolution of the Parliament.
15

69

Ancillary provision
(1)

The Scottish Ministers may by order made by statutory instrument make such incidental,
supplemental, consequential, transitional, transitory or saving provision as they consider
necessary or expedient for the purposes of or in connection with this Act.

(2)

An order under subsection (1) may modify any enactment (including this Act),
instrument or document.

(3)

But—

20

(a) a statutory instrument containing an order under subsection (1) which adds to,
replaces or omits any part of the text of an Act is not made unless a draft of the
instrument has been laid before, and approved by resolution of, the Parliament,
(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.

25

70

Interpretation
(1)

In this Act—
“the 1971 Act” is the Sheriff Courts (Scotland) Act 1971 (c.58),
“the 1975 Act” is the District Courts (Scotland) Act 1975 (c.20),

30

“the 1995 Act” is the Criminal Procedure (Scotland) Act 1995 (c.46).
(2)

35


344

71

Any expression used in this Act and in the 1995 Act is, unless the context requires
otherwise, to be construed in accordance with section 307 (interpretation) of the 1995
Act.
Commencement and short title

(1)

The provisions of this Act, except sections 68 to 70 and this section, come into force on
such day as the Scottish Ministers may by order made by statutory instrument appoint.

(2)

An order under subsection (1) may—
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(a) appoint different days for different provisions,
(b) include such transitional, transitory or saving provision as the Scottish Ministers
consider necessary or expedient in connection with the provisions,
(c) make different provision for different purposes or areas.
5

(3)

This Act may be cited as the Criminal Proceedings etc. (Reform) (Scotland) Act 2006.
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SCHEDULE
(introduced by section 67)
MODIFICATION OF ENACTMENTS

Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35)
5

1

In section 5 (whole-time clerks) of the Sheriff Courts and Legal Officers (Scotland) Act
1927—
(a) the words “, and such clerks or other assistants are in this Act referred to as
whole-time clerks” are repealed,
(b) the remaining words become subsection (1),
(c) after that subsection there is inserted—

10

15

“(2)

The Scottish Ministers may appoint to a justice of the peace court such clerks
and assistant clerks as they consider necessary.

(3)

The clerks and assistants mentioned in subsections (1) and (2) above are
referred to in this Act as whole-time clerks.”.

Public Records (Scotland) Act 1937 (c.43)
2 (1)

In section 2 (sheriff court records) of the Public Records (Scotland) Act 1937—
(a) in subsection (1), after the word “court” there is inserted “or JP court”,
(b) in subsection (2)—
(i)

after the words “sheriff court” there is inserted “or JP court”,

(ii) after the word “sheriff” in the second place where it occurs there is inserted
“or judge of a JP court”,

20

(c) in subsection (3), after the word “court” there is inserted “and JP court”.
(2)

In section 14 (interpretation) of that Act—
(a) at the appropriate place there is inserted—
“the expression “JP court records” includes the registers, minute books,
processes, writs or documents belonging to or in the custody of JP
courts;”,

25

(b) at the appropriate place there is inserted—
“the expression “JP court” means a justice of the peace court;”.
30

Social Work (Scotland) Act 1968 (c.49)
3

In section 27 (supervision and care of persons put on probation or released from prisons
etc.) of the Social Work (Scotland) Act 1968—
(a) in paragraph (b) of subsection (1)—

35

(i)

the word “and” immediately following sub-paragraph (vi) is repealed,

(ii) after sub-paragraph (vii) there is inserted—
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“(viii)persons in their area who are subject to work orders under section
303ZA(7) of the said Act of 1995;”,
(b) in subsection (2), for the words “the foregoing subsection” there is inserted
“subsections (1) to (1B) above”,
(c) in subsection (5A), after the word “(1)(b)(va)” there is inserted “or (viii)”.

5

Education (Scotland) Act 1980 (c.44)
4

In the Education (Scotland) Act 1980—
(a) in section 36(1)(a) (power of education authority in relation to irregular
attendance of child at a public school), the words “, not being the district court”
are repealed,

10

(b) in section 43(2) (prosecutions and penalties), the words “, other than in the district
court,” are repealed.
Legal Aid (Scotland) Act 1986 (c.47)
4A

In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—

15

“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.

20

Road Traffic Offenders Act 1988 (c. 53)
5

In the Road Traffic Offenders Act 1988—
(a) in section 10 (jurisdiction of district court in Scotland), in each of subsections (1)
and (2), for the words “district court” there is substituted “justice of the peace
court”,

25

(b) in section 34A(6) (reduced disqualification period for attendance on courses), the
words from “or” in the second place where it occurs to “area” in the second place
where it occurs are repealed,
(c) in section 34C(2) (provisions supplementary to sections 34A and 34B), in
paragraph (b) of the definition of “supervising court”, for the words from “for” in
the first place where it appears to the end there is substituted “or the justice of the
peace court for the district where the offender resides or will reside”,

30

(d) in sections 35(6) (disqualification for repeated offences) and 44(3) (endorsement
of licences), for the words “district court” there is substituted “justice of the peace
court”.

35

Environmental Protection Act 1990 (c.43)
6

In the Environmental Protection Act 1990—
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(a) in section 33A(12) (fixed penalty notices for contraventions of section 33(1)(a)
and (c): Scotland), for the words from “be” in the second place where it occurs to
the end there is substituted “accrue to that authority”,
(b) in section 88(6)(b) (fixed penalty notices for leaving litter), for the words from
“be” to the end there is substituted “accrue to the litter authority”.

5

The 1995 Act
7 (1)

In section 6 (district courts: area, constitution and prosecutor) of the 1995 Act—
(a) subsection (1) is repealed,
(b) in subsection (3), for the words “commission area” there is substituted “JP court”,
(c) subsection (4) is repealed,

10

(d) for subsection (5) there is substituted—
“(5)

15

The authority of the procurator fiscal to prosecute in JP courts is without
prejudice to the authority of any other person to take proceedings there in
pursuance of section 43 (prosecutions and penalties) of the Education
(Scotland) Act 1980 (c.44).”,

(e) for subsection (6) there is substituted—
“(6)
(2)

In this section, “justice” means a justice of the peace.”.

In section 7 (district court: jurisdiction and powers) of that Act—
(a) subsections (1) and (2) are repealed,
(aa) in subsection (3), for the words “to try any statutory offence which is triable
summarily” there is substituted “to—

20

(a) try any common law or statutory offence which is triable summarily;
(b) make such orders and grant such warrants as are appropriate to a court of
summary jurisdiction;
(c) do anything else (by way of procedure or otherwise) as is appropriate to
such a court”,

25

(b) in subsection (5), for the words “mentioned in subsection (1) above” there is
substituted “the court has otherwise”,
(c) in subsection (8), paragraph (a) and the word “or” immediately following it are
repealed,

30

(d) in subsection (10), for the word “district” there is substituted “area”.
(3)

In section 8 (sittings of sheriff and district courts) of that Act—
(a) in subsection (3), for the words from the beginning to “authority,” there is
substituted “A sheriff principal may”,
(b) in that subsection, the words “, after such consultation,” are repealed.

35
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(4)

In sections 6(2), 7(3) to (8) and 8(1), (3) and (4) of that Act, for the words “district
court” and “district courts” wherever occurring there is substituted “JP court” and “JP
courts” respectively.

(5)

In relation to sections 6 to 8 of that Act—
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(a) the italic cross-heading immediately preceding section 6 becomes “JP courts”,
(b) the title of section 6 becomes “JP courts: constitution and prosecutor”,
(c) the title of section 7 becomes “JP courts: jurisdiction and powers”,
(d) the italic cross-heading immediately preceding section 8 becomes “Sittings of
sheriff and JP courts”,

5

(e) the title of section 8 becomes “Sittings of sheriff and JP courts”.
(6)

In section 9 (boundaries of jurisdiction) of that Act, in subsection (4)—
(a) for the words “under one indictment or complaint” there is substituted “together”,
(b) for the words from “offences” in the second place where it occurs to the end there
is substituted “offences—

10

(a) under one indictment or complaint before the sheriff of any one of the
districts; or
(b) under one complaint in the JP court for any one of the districts.”.
(7)
15

8

Section 9A of that Act is repealed.
In section 10 (crimes committed in different districts) of the 1995 Act—
(a) in subsection (1)—
(i)

for the words “indicted to” there is substituted “prosecuted in”,

(ii) after the word “court” in the second place where it occurs there is inserted
“or JP court”,
(b) in subsection (2)(c), for the words “under one indictment” there is substituted
“together”,

20

(c) in subsection (3), after the word “court” in the first place where it occurs there is
inserted “or JP court”.
9

After section 10 of the 1995 Act there is inserted—
“10A

25

(1)

Jurisdiction for transferred cases
A sheriff has jurisdiction for any cases which come before the sheriff by virtue
of—
(a) section 34A or 83 of this Act; or
(b) section 137A, 137B, 137C or 137D of this Act.

(2)

30

A procurator fiscal for a sheriff court district shall have—
(a) power to prosecute in any cases which come before a sheriff of that
district by virtue of a provision mentioned in subsection (1) above; and
(b) the like powers in relation to such cases as he has for the purposes of
criminal proceedings which otherwise come before that sheriff.

(3)

35

40

Subsections (1) and (2) above, and the provisions mentioned in subsection (1)
above, are without prejudice to sections 4, 9 and 10 of this Act.”.

9A(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.
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9B(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2)

In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.

5

10

15

10

In section 79 (preliminary pleas and preliminary issues) of the 1995 Act, in subsection
(2)(b)(ii), after the words “27(4A)(a)” there is inserted “or (4B), 90C(2A)”.

11 (1)

In section 90A(10) (apprehension of witnesses in proceedings on indictment) of the
1995 Act, the words “, except where the context requires otherwise” are repealed.

(2)

In section 90D(2)(b) (review of orders under section 90B(1)(a) or (b)) of that Act, for
the words “that section” in the first place where they occur there is substituted “section
90B”.

(3)

In section 90E(3) (appeals in respect of orders under section 90B(1)) of that Act, for the
words “Lord Advocate” there is substituted “Crown Agent”.

12(A1) In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,

20

(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (9) above.”.
25

(1)

In section 110(1)(a) (note of appeal) of that Act—
(a) the words from “or” in the second place where it occurs to “made” in the first
place where it occurs are repealed,
(b) after the word “deferred” there is inserted “, the proposal to make a reference was
made”.

30

(1A) In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.
(2)

In section 116(2) (abandonment of appeal) of that Act, for the words “116(1)(dc)” there
is substituted “106(1)(dc)”.

(3)

In section 118(4) (disposal of appeals) of that Act, for the words “106(1)(bb) to (e)”
there substituted “106(1)(ba), (bb), (c), (d), (da), (dc), (e) or (f)”.

(4)

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.

35

12A
40

In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.
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12B(1) In section 177(3) (procedure where appellant in custody) of that Act, the words “, after
hearing parties,” are repealed.
(2)
5

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.

12C(1) In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,

10

(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (9) above.”.
15

(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,

20

(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (8) above.”.
25

12D(1) In section 211 (fines) of the 1995 Act—
(a) subsection (5) is repealed,
(b) in subsection (6)—
(i)

the word “summary” is repealed,

(ii) for the words “clerk of court” there is substituted “clerk of any court, or to
any other person (or class of person) authorised by the Scottish Ministers
for the purpose,”,

30

(iii) the words “by him” are repealed.
(2)

In section 222 (transfer of fine orders) of that Act—
(a) in subsection (1)—

35

(i)

for the words “the court” in the first place where they occur there is
substituted “the clerk of court”,

(ii) for the words “the court” in the second place where they occur there is
substituted “that clerk”,
(b) after subsection (1) there is inserted—
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“(1A) Where a court has imposed a fine on a person convicted of an offence, and it
appears to the clerk of court that there is a fine imposed by another court (of
whatever kind) in the same sheriffdom, that clerk may order that payment of
the fine is to be enforceable by that other court.”,
(c) in subsection (2), for the words “the sheriff court” there is substituted “the sheriff
clerk”,

5

(d) in subsection (4)—
(i)

after the word “Where” there is inserted “, in relation to a transfer of fine
order made under subsection (1)(a) above”,

(ii) in paragraph (a), for the words “court specified in a transfer of fine order”
there is substituted “clerk of the court specified in the order”.

10

(3)

In section 223 (transfer of fines: procedure for clerk of court) of that Act—
(a) in subsection (1)—
(i)

after the word “Where” there is inserted “the clerk of”,

(ii) for the words “the clerk of the court” in the first place where they occur
there is substituted “that clerk”,

15

(b) in subsection (2), for the words “of the court which” there is substituted “of court
who”,
(c) in subsection (4), for the words “the fine” in the first place where they occur there
is substituted “a fine imposed by a court outwith Scotland”.

20

13

In section 217 (fines: supervision pending payment) of the 1995 Act, after subsection (8)
there is inserted—
“(9)

25

Where an enforcement order has been made under section 226B of this Act in
relation to payment of the fine, the supervising officer shall report under
subsection (8) above to the fines enforcement officer dealing with the order
instead of reporting to the court.”.

13A

In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.

14

In section 249 (compensation order against convicted person) of the 1995 Act, in
subsection (8)—

30

(a) in paragraph (a), the words “appointed under section 5 of the District Courts
(Scotland) Act 1975” are repealed,
(b) in paragraph (b), for the word “such” there is substituted “a”.
14A
35

In section 283 (evidence as to time and place of video surveillance recordings) of the
1995 Act—
(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.

40

15
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(a) in subsection (2)(b)(ii), the words “subject to subsection (3) below,” are repealed,
(b) subsection (3) is repealed.
16

In section 307 (interpretation) of the 1995 Act, in subsection (1)—
(a) in the definitions of “court of summary criminal jurisdiction” and “judge”, for the
words “district court” in each place where they occur there is substituted “JP
court”,

5

(b) for the definition of “justice of the peace” there is substituted—
““justice of the peace” means a justice of the peace appointed under
section 54 of the Criminal Proceedings etc. (Reform) (Scotland) Act
2006 (asp 00);”,

10

(c) at the appropriate place there is inserted—
““JP court” means a justice of the peace court;”,
(d) at the appropriate place there is inserted—
““stipendiary magistrate” means a stipendiary magistrate appointed
under section 61 of the Criminal Proceedings etc. (Reform) (Scotland)
Act 2006 (asp 00);”.

15

17

20

In the 1995 Act (in addition to the provisions amended by paragraphs 7(4) and 16(a)),
for the words “district court” and “district courts”, wherever occurring in the following
provisions, there is substituted “JP court” and JP courts” respectively—
(a) section 22(2)(b)(i),
(b) section 24B(3),
(c) section 27(2)(b)(i) and (5)(b)(ii),
(d) section 49(3)(b),
(e) section 52A,

25

(f) section 52B(4), in the definition of “court”,
(g) section 150(8)(b)(i),
(h) section 178(1)(a),
(i) section 203(2),
(j) section 211(3),

30

(k) section 234K, in paragraph (b) of the definition of “the appropriate court”,
(l) section 245(5)(b),
(m) section 245A(9),
(n) section 245Q,
(o) section 248C(1),

35

(p) section 249(8)(b),
(q) section 288E(2),
(r) section 288F(1)(a),
(s) section 288G(1) and (2)(b),
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(t) section 304(2)(c)(v),
(u) schedule 6, in paragraph 2(2) and (3),
(v) schedule 7—
(i)

in paragraphs 4(2)(a)(ii) and 5(1)(d)(ii),

(ii) in paragraph 8, in the definition of “the appropriate court”.

5

Bail, Judicial Appointments etc. (Scotland) Act 2000 (asp 9)
18

In the Bail, Judicial Appointments etc. (Scotland) Act 2000—
(a) sections 8 to 10 are repealed,
(b) section 11 is repealed,
(c) in the schedule, paragraphs 2 and 3(2) are repealed.

10

Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (asp 9)
19

In section 6 (accused to give notice of defence of consent) of the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002, subsection (2) is repealed.

Criminal Justice (Scotland) Act 2003 (asp 7)
15

20

In the Criminal Justice (Scotland) Act 2003—
(a) in section 42(2)(b), for the words from the beginning to the word “court” in the
second place where it occurs there is substituted “the area of a justice of the peace
court (“JP court”), in which case the clerk of the JP court is, subject to that
subsection, to nominate a JP court”,
(b) section 59 is repealed.

20

Dog Fouling (Scotland) Act 2003 (asp 12)
21

In section 9(3) of the Dog Fouling (Scotland) Act 2003, for the words from “be” to the
end there is substituted “accrue to that authority”.

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
25

22

In the Antisocial Behaviour etc. (Scotland) Act 2004—
(a) in section 51(6) (fixed penalty notices: supplementary), for the words from “be” to
the end there is substituted “accrue to that authority”,
(b) in sections 130(3)(d), 131(5) and (6) and 132(1) for the words “district court”
wherever occurring there is substituted “justice of the peace court”,
(c) in section 132 (payment of fixed penalty), subsection (6) is repealed.

30

Enactments generally: references to district court and justices
23 (1)
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Any reference in any enactment (apart from this Act) to the district court is to be read as
if it were a reference to the JP court.
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(2)

Any reference in any enactment (apart from this Act) to the area of a district court
(however described) is to be read as if it were a reference to the area of a JP court.

(3)

Any reference in any enactment (apart from this Act) to a justice of the peace (however
described) is to be read as a reference to a justice of the peace appointed under section
54 of this Act.

(4)

Without prejudice to sub-paragraphs (1) to (3), the Scottish Ministers may by order
amend any enactment so as to substitute for any reference to the district court, the area
of a district court (however described) or a justice of the peace (however described) a
reference respectively to the JP court, the area of a JP court or a justice of the peace
appointed under section 54 of this Act.

5

10
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This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill as amended at
Stage 2 (SP Bill 55A)

CRIMINAL PROCEEDINGS ETC. (REFORM)
(SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
——————————

REVISED EXPLANATORY NOTES

CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Criminal Proceedings etc. (Reform)
(Scotland) Bill as amended at Stage 2.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
4.
All references to “the 1995 Act” in these notes relate to the Criminal Procedure
(Scotland) Act 1995 (c. 46) unless otherwise stated.
PART 1 - BAIL
Section 1 – Determination of questions of bail
5.
This section inserts into the 1995 Act three new sections setting out the legislative
framework for bail decisions. At present, the substantive law on bail is still largely common law.
Statute determines whether a crime is bailable, when bail may be applied for and the standard
conditions on which bail may be granted but not the general right to bail or the reasons for
refusal (the Lord Justice-Clerk Wheatley in Smith v M 1982 JC 67).
6.
The provisions codify the current common law by setting out a general entitlement to
bail, the circumstances in which bail may be refused and a non-exhaustive list of the
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considerations that will be relevant to the court in its assessment of whether the circumstances in
which bail may be refused are applicable in any particular case.
New Section 23B
7.
New section 23B relates to the role of the court in determining questions of bail for an
accused person at the pre-conviction stage.
8.
Subsection (1) makes it clear that bail is to be granted except where certain grounds for
refusing bail (set out in more detail in new section 23C and section 23D) apply and where the
court having regard to the public interest considers there is good reason to refuse bail. This
reflects the position in relation to detention of an accused person set out in Article 5 of the
European Convention on Human Rights and the general principles of Scots common law and the
case law of the European Court of Human Rights. For example, McIntosh v McGlinchey 1921
JC 75 provides that bail must be granted unless “in the exercise of its discretionary right of
refusal and looking to the public interest and securing the ends of justice, there is good reason
why bail should not be granted”. See also Young v HMA, 1988 SCCR 517 and Smirnova v
Russia application No 46133/99 and 48183/99 July 24th 2003.
9.
Subsection (2) makes it clear that in determining the question of bail, the court must
consider whether the public interest could be secured by the imposition of bail conditions rather
than detention. In applying the ‘public interest’ test the court will take into account the interests
of justice, since it must be in the broader public interest that individual court decisions reflect the
interests of justice.
10.
Subsection (2A) makes it clear that references to the public interest includes reference to
the interests of public safety.
11.
Subsection (2B) provides that the prosecutor and the accused have the right to make
submissions to the court on the question of bail pre-conviction.
12.
Subsection (3) makes clear that the decision on bail (and the imposition of bail
conditions) is for the court and the court alone, and that the attitude of the prosecutor (who has a
right to be heard and who can oppose bail) does not restrict the exercise of the court’s discretion.
This provision reverses the currently understood position in Scots law set out in Spiers v
Maxwell 1989 SLT (N) 282 and the more recent decision by the High Court of Justiciary in
M.A.R v Dyer, 4 November 2005 where the court concluded that if the prosecutor did not oppose
bail it should be granted.
13.
If the prosecutor does not oppose bail the court will have only limited information about
the accused recorded on the petition or complaint, although they will be able to see from the
terms of the complaint alleged bail aggravations and any bail breaches with which the accused is
charged. Subsections (4) and (5) therefore place beyond doubt the right of the court to seek
information relevant to the bail decision of the prosecutor or the accused’s legal representative.
Examples of relevant information might be the accused’s previous convictions, which would
show whether s/he has previously breached bail. Subsection (5) gives those parties the right to
decide whether or not to offer any opinion on the risks attached to the bail decision. This is
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designed to give them discretion where they wish to express an opinion, but to ensure that they
cannot be pressed into giving one where they do not wish to do so, risk being a matter for the
court to determine.
New Section 23C
14.
New section 23C sets out the grounds for refusal of bail. These reflect the grounds
recognised under Scots common law and ECHR case law. In each case the grounds for refusal
apply only where there is a ‘substantial risk’ of an adverse outcome; the ECHR case law makes
clear that a risk must be identifiable and supported by evidence (for example, evidence relating
to the previous conduct of the accused).
15.

The grounds listed are that a person might, if granted bail;
•

Abscond;

•

Fail to appear at a future court hearing;

•

Commit further offences;

•

Interfere with witnesses or otherwise obstruct the course of justice.

16.
Subsection (1)(d) gives the court the right to refuse bail on the grounds of ‘any other
substantial factor which appears to the court to justify keeping the person in custody.’ This is
designed to ensure that the court has sufficiently flexible discretion, but exercise of that
discretion will be constrained (as it already is) by ECHR case law. Other factors recognised by
ECHR case law, although they will rarely be applicable, include the preservation of public order
and the protection of the accused. These factors might, for example, apply where individuals on
serious terrorism charges appear before the court.
17.
Subsection (2) gives an illustrative and non – exhaustive list of material considerations to
which the court must, where they exist and are relevant, have regard when taking the bail
decision. The considerations identified are;
•

The nature and seriousness of the alleged offences;

•

The probable disposal of the case if the individual were convicted (a strong
likelihood of a serious custodial sentence, for example, would be relevant here);

•

Whether the individual was on bail, or was subject to other court orders or sentences,
when the offences with which they are charged were allegedly committed;

•

The individual’s character and antecedents, including the nature of any previous
convictions (including convictions from outside Scotland) and of any previous
breaches of court orders or the terms of any release on licence or parole; and

•

The individual’s associations and community ties (for example whether there is a
secure potential bail address and family support for the accused).

18.
These reflect the considerations already taken into account under Scots common law.
The subsection makes it clear that the court can also take any other material considerations
which it identifies into account.

3
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New Section 23D
19.
Section 23D sets particular serious types of cases in relation to which bail, despite the
general entitlement, is to be granted in exceptional circumstances. A similar exceptional
circumstances test operates in England and Wales under section 25 of the Criminal Justice and
Public Order Act 1994. Section 23D reflects the fact that under article 5(3) of the ECHR,
detention would usually be justified when someone with a previous conviction for a grave
offence is charged with a second such crime on the basis that this demonstrates a need to prevent
further offences whilst on bail. It would therefore only be exceptionally that detention was not
justified under the Convention. These types of cases are;
•

Where an individual is on a serious charge (to be heard before a jury) of a violent or
sexual offence and has a previous serious conviction for a violent or sexual offence;
and

•

Where an individual is on a serious charge of drug trafficking and has a previous
serious conviction for drug trafficking.

20.
The section also defines the terms ’drug trafficking offence’ ‘sexual offence’ and ‘violent
offence’. The definition of drug trafficking covers a wide range of drug related offences,
including production and supply of controlled drugs, and any involvement in or offer to supply
and possession with intent to supply such drugs. Sexual offence is defined with reference to
section 210A(10) and (11) of the 1995 Act which does not include prostitution.
21.
The court is also entitled to take into account convictions for similar serious offences in
England, Wales, Northern Ireland and any other state of the European Union. The court is
specifically given discretion to determine whether a conviction in another jurisdiction is
equivalent to a conviction on indictment in Scotland for one of the offence types listed.
22.
Subsection (7) makes it clear that this section is without prejudice to the wider factors and
considerations to be taken into account in relation to every bail decision which are set out in new
Section 23C.
Section 2 – Bail and bail conditions
23.
Act.

This section makes a series of changes to the bail law in sections 24 and 25 of the 1995

24.
Subsection (1)(a) inserts new subsections into section 24 of the 1995 Act. Subsection
(2A) provides that where the court grants or refuses bail, it must state its reasons for that
decision. This will apply to any bail decision in the 1995 Act. At present there is no formal
requirement for judges to give reasons. Strasbourg case law makes clear that when a court
considers it appropriate to detain a person it must set out the reasons for their decision – see
Vehbi Selcuk v Turkey 2006, application No 00021768/02.
25.
Subsection (2B) provides that when a court, in solemn or summary proceedings, grants
bail to a person accused of a sexual offence, without imposing any further (“special”) conditions,
it must explain why it did not consider such conditions necessary. Examples of further
conditions might involve a requirement not to contact named persons or enter a particular house,
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street, or area; or to attend a named police office at defined intervals (perhaps weekly). This is a
non-exhaustive list.
26.
Subsection (1)(b) adds an additional standard bail condition to the list at section 24(5)
that requires the accused not to cause alarm or distress to witnesses. At present, the only
standard condition relating to witnesses requires the accused not to “interfere with witnesses”
This condition will not always deal adequately with the sort of behaviour that can be of concern
as it may require the accused to threaten or intimidate the witness in some way specifically
intended to deter them from giving evidence rather than general abuse per se. This provision
therefore makes clear for the avoidance of doubt that in relation to witnesses, all behaviour
which causes or is likely to cause alarm or distress is prohibited.
27.
Subsection (2) amends section 25 of the 1995 Act. Subsection (2)(a) creates new
subsection (A1), which provides that when bail is granted to an accused who is present in court,
the implications of the conditions of bail and the consequences of their breach, should be
explained by the court to the accused. New subsections (B1) and (C1) further provide that in all
cases the bail conditions and consequences of bail breach should be given to the accused in
written form, whether as part of the bail order or in another document.
28.
In both cases the court must also explain the need to seek the court’s consent in certain
circumstances to a change in the ‘domicile of citation’. This will be contained in the bail order
and is the address at which formal communications relating to the case will be sent to the
accused. This need not be the address at which s/he normally resides – it may, for example, be
care of his or her solicitor. Under the law as it stands the accused may ask the court to alter his
or her domicile of citation, but is under no obligation to do so if s/he moves house.
29.
However, subsection (2)(c) inserts into section 25 of the 1995 Act two new subsections
providing that where the domicile of citation is the accused’s normal place of residence, and the
accused moves house, the accused must within 7 days apply to the court for consent to alter the
domicile of citation accordingly. Failure so to do is an offence, and penalties for that offence are
prescribed.
Section 3 – Breach of bail conditions
30.
This section amends sections 27 and 28 of the 1995 Act which set out the powers and
penalties at the disposal of the court when bail is breached.
31.
Subsection (1)(a) increases the custodial penalty available in the sheriff summary court
for failure to appear at a hearing or breaching a condition of bail from 3 to 12 months.
32.
Subsection (1)(b) inserts a new subsection (4B) into section 27 which brings the offence
under Section 27(1)(a) of the 1995 Act of failure to appear in line with the provision which
already exist in relation to offences on bail under Section 27(3). Where the defence does not
challenge the prosecution assertion that the individual;
•

was on bail;

•

was subject to particular bail conditions;
5
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•

failed to appear at a diet; or

•

was given due notice of a diet

that assertion shall be held to be admitted, and the prosecution is not separately required to prove
the assertion.
33.
Subsection (1)(c) relates to the situation in which an offence has been committed while
on bail, and the court is therefore required under section 27 to have regard to that fact when
sentencing after conviction. In such cases, section 27 allows the court to impose an aggravated
sentence reflecting the breach of trust involved, and section 27(5) makes clear that such a
sentence can exceed the maximum penalty for the offence committed currently available.
34.
At present the judge who imposes an aggravated sentence under this section must explain
the nature and extent of the difference from the sentence which the accused would have received
had s/he not been on bail. But where the judge decides not to add any element to the sentence
reflecting the bail breach, there is no obligation to explain why. Subsection (1)(c) creates such
an obligation, providing that where the judge decides not to increase the sentence to reflect the
bail breach, an explanation must be given.
35.
Subsection (1)(d) increases the maximum custodial penalty for offences of failure to
appear/breach of bail in solemn cases from 2 to 5 years. Subsection 1(e) amends section 27(9).
At present, section 27(9) allows the court to impose a penalty for the section 27(2) offence of
failure to appear or to comply with a bail condition in addition to the penalty for the original
offence and regardless of whether the total of the two penalties would exceed the maximum
penalty that the court is competent to impose for the original offence. The amendment alters this
discretion by requiring the court in all cases to impose a section 27(2) penalty in addition to any
penalty for the original offence. Subsection (1)(e) makes further provision by inserting a new
section 27(9A) which makes it clear that the reference to a section 27(2) penalty being imposed
“in addition” to the penalty for the original offence means that the court is required to impose
consecutive sentences where the penalties are imprisonment or detention. This will apply
whether or not the sentences relate to the same complaint or indictment and whether or not they
are imposed at different times. New section 27(9B) makes it clear that this obligation is subject
to the usual restriction in section 204A of the 1995 Act where a court is prevented from imposing
a sentence that is consecutive to any sentence from which the person has already been released.
36.
Subsection (2) amends section 28 of the 1995 Act. At present, section 28 gives a
constable power to arrest without warrant an accused who has been released on bail where the
constable has reasonable grounds for suspecting that the accused has broken, is breaking, or is
likely to break any condition imposed. The accused is brought before a court and after hearing
parties, the court may recall the bail order, release the accused or vary the bail order.
37.
However, where there has been a bail breach, an accused will not necessarily be arrested
under section 28. It would be possible for the accused to be arrested without warrant for the
section 27(1) offence of breaching bail (the police have powers to arrest without warrant for
statutory offences punishable by imprisonment). Alternatively, the accused may have been
arrested for committing a separate substantive offence (whether common law or statutory). It
may be discovered later that the circumstances of the offence show that the accused also
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breached a bail condition. Alternatively a police officer may arrest a person known to have an
outstanding warrant. It may subsequently be discovered that the place the person was seen is one
in which that person is prohibited from entering in terms of a bail order. In all these cases
proceedings under section 28 are barred because the arrest was for something else.
38.
Subsection (2) is therefore directed at widening out the existing section 28 powers to
ensure that a person can be detained and brought before a court under section 28 for breaching
bail even although the person was arrested for a breach of bail under section 27 or was arrested
in relation to a separate substantive offence and it turns out that the circumstances of that offence
show that the person was breaching bail. The amendment ensures that whenever the police arrest
someone in these circumstances they may detain them in custody and make use of the provisions
set out in Section 28(2) – (6) of the 1995 Act to bring that individual to court for the court to
consider recalling or altering the bail order.
Section 4 – Bail review and appeal
39.
This section makes a number of amendments to sections 30 and 32 of the 1995 Act which
relate to the processes by which bail decisions may be reviewed or appealed.
40.
Subsection (1) amends section 30 of the 1995 Act. Subsection (1)(a) inserts a new
subsection (1A) into section 30 of the 1995 Act, placing beyond doubt the right of an accused
who has accepted their bail conditions to seek a review. Subsection (1)(b) clarifies the evidence
which will be required when an individual seeks a review of the decision to refuse bail, or of the
bail conditions imposed. At present the individual does not have to put any new information
before the court; in future, the court which reviews the original decision will only be able to
grant bail, or alter an existing bail order, where there is a material change in the person’s
circumstances or the person puts before the court material information which was not available
to the court which made the original order.
41.
Subsection (2) makes a series of alterations to section 32 which, as read with section
24(7) deals with appeals against bail decisions and the conditions imposed. At present there is no
requirement on the judge who made the original decision on bail to provide the appeal court with
a reasoned account of why that decision was made. These changes alter that position.
42.
New subsection (3ZA) provides that the notice of appeal should be lodged with the clerk
of the court from which the appeal is to be taken. The clerk of that court is, in turn, obliged by
subsection (3A) to send a copy to the judge who took the original decision, with a request for a
report of the judge’s reasons. The clerk must also send the notice of appeal to the Clerk of
Justiciary. The Clerk of Justiciary must, on receipt of the notice of appeal, in terms of subsection
(3BC), fix a diet for the bail appeal hearing without delay.
43.
Meantime, subsections (3B) and (3C) require the judge whose decision is being appealed
to provide the clerk of court with a report of the reasons for the decision. That report must be
sent by the clerk to the Clerk of Justiciary, and in turn the Clerk of Justiciary must send a copy of
the report to the accused or his solicitor, and to the Crown Agent.

7
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44.
Subsection (3D) covers what happens if the judge’s report is not produced in time for the
hearing – bail appeals are heard within days and there may be circumstances (for example,
judicial illness) where the report is not available. To avoid undue inflexibility these provisions
therefore give the High Court sitting as a bail appeal court power to hear the appeal without the
judge’s report if that report is not available, as well as power to insist that it be produced within a
given time. These amendments are based on similar requirements that are imposed in relation to
appeals in general in section 113 of the 1995 Act. In line with the practice for general appeals,
subsection (3E) provides that the judge’s report is to be available only to the High Court and the
parties to the case but with scope for an Act of Adjournal to prescribe other persons who may get
access.
Section 4A: Attitude of prosecutor after conviction
45.

Section 4A inserts new section 32A into the 1995 Act.

46.
Subsection (1) of new section 32A confirms that following conviction and where a
question of bail is being considered by the court (including consideration of bail conditions), the
prosecutor and the convicted person have a right to make submissions on the question of bail
post-conviction. The traditional position has been that the Crown will not make submissions at
this stage.
47.
Notwithstanding this right, subsection (2) confirms that the court’s discretion in relation
to determining the question of bail is not restricted in any way by the attitude of the prosecutor.
This is in keeping with other similar provisions in the Bill.
48.
Subsection (3) refers to section 245J of the 1995 Act. Section 245J details how the court
decides questions of bail where a probationer or offender appears before it in respect of an
apparent failure to comply with a requirement of a court disposal such as a probation order or a
drug treatment and testing order. These orders will all by their nature be made after a plea of
guilty or a finding of guilt. Currently under section 245J the prosecutor has the right to be heard
in relation to any appeal of the court’s decision on bail but not its initial determination. This
amendment both clarifies that the Crown does not have a right to be heard in connection with
initial bail applications under section 245J, and removes the requirement for the Crown to be
heard in relation to any bail appeal arising out of that section.
Section 5 – Time for dealing with applications
49.
This section amends section 22A of the 1995 Act to provide that when an accused first
appears in court from custody, a decision must be taken on his admittance to or refusal of bail by
the end of the following day. At present that decision must be taken within 24 hours, which has
to be interpreted literally. This means that a case which called at 14.20 on Wednesday and was
continued overnight would have to be dealt with by 14.20 on the Thursday even if there were
priority cases to be called that day. The change gives a little more flexibility while still ensuring
that the court can only keep someone in custody for one night before taking a substantive
decision on whether to grant or refuse bail.
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50.
Similar changes are made by subsections (2) and (3) in respect of the procedure where an
accused seeks bail at any hearing other than the first one in the case (section 23 of the 1995 Act)
and where bail is sought pending the hearing of a stated case (section 177 of the 1995 Act).
51.
Section 5(4) and (5) bring the process for appealing against the refusal of bail under
sections 201(4) or 245J into line with the other instances of this nature in the 1995 Act. Section
201(4) covers adjournment before sentence, and section 245J covers breach of certain court
orders (such as probation and community service orders). These amendments provide that an
appeal in relation to bail must be lodged with the clerk of the court from which the appeal is
taken. Provision is made that the clerk of court must in turn send the note of appeal to the Clerk
of Justiciary.
PART 2 - PROCEEDINGS
Police functions
Section 6: Liberation on undertaking
52.
This section amends section 22 of the 1995 Act which makes provision for suspected
offenders to be released from custody on the undertaking that they will appear in court on a
specified day. The use of undertakings is currently limited to cases in which the suspected
offender has been arrested and is consequently held at a police station. It is only open to an
officer in charge of the police station to liberate the arrested person on such an undertaking.
Section 22 only applies to offences which can be tried summarily.
53.
Section 6(2)(a) removes the need for a suspected offender to be arrested before being
released on an undertaking. Provision is now made to allow the officer who charged the person
to release that person on undertaking; the need for this to be done by an officer in charge of a
police station is removed. Similar provisions is made for persons who have been arrested under
sections 21 (Schedule 1 offences: power of constable to take offender into custody) and section
135 (Warrants of apprehension and search) of the 1995 Act.
54.
Section 6(2)(b) inserts a number of provisions into section 22 of the 1995 Act. Section
22(1A) will now allow for the charging or, where appropriate, arresting officer to liberate a
person on an undertaking. The officer in charge of the police station retains the power to liberate
a person on undertaking. Section 22(1B) permits liberation on undertaking of an accused who
has been apprehended under a summary warrant. This can be done by the apprehending officer,
or the officer in charge of a police station. The section provides that the person undertakes to
appear at a specified court on a specified date and time and under specified conditions. New
section 22(1D) allows additional conditions to be imposed upon the person who signs the
undertaking. New section 22(1E) of the 1995 Act gives Ministers the power, by regulation, to
describe those police officers whose authority is required before the conditions set out in
subsection (1D) can be imposed.
55.
Section 22(1F) of the 1995 Act provides that the procurator fiscal is not bound by the
terms of the undertaking and may rescind the undertaking, or vary the date, time and court to
which the person is to attend. The procurator fiscal may also revoke or relax any of the
conditions which have been imposed in relation to the undertaking.
9
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56.
Subsection 22(1G) of the 1995 Act sets out the lifespan of conditions attached to an
undertaking. If not rescinded, they expire at the end of the day on which the undertaking is due
to call in court; alternatively, if a warrant is granted, they expire at the end of the day on which
the accused appears in court in answer to the warrant. It follows that in every circumstance
other than where a warrant is granted the conditions fall at the end of the day on which the
undertaking is due to call. The court can, of course, consider anew the imposition of bail
conditions if the accused appears in answer to an undertaking.
57.
The maximum penalty for a breach of the undertaking when prosecuted in the sheriff
court is increased from 3 months imprisonment to 12 months imprisonment by amending section
22(2)(b)(ii) of the 1995 Act. New subsection (4A), as inserted, provides that, unless challenged
by a preliminary objection, an accused who breaches an undertaking by failing to appear or by
contravening a particular condition will be held to have admitted the failure to appear or breach
of condition
58.
Section 6(3) makes a minor amendment to section 135 of the 1995 Act. This amendment
makes it clear that the accused who is apprehended on a warrant, and released on undertaking,
does not require to be brought before a court in the course of the first day after apprehension.
Summary procedure
Section 8: Manner of citation
59.
This section amends section 141 of the 1995 Act which relates to the citation of accused
persons and witnesses in summary proceedings. The new section provides for citation in person
to be carried out by persons other than an officer of law; for citation by ordinary post and for
citation by electronic means.
60.
Paragraph (a) substitutes a new section 141(1) of the 1995 Act, which provides that
personal service may be effected on an accused or a witness by an officer of law or other person.
61.

Paragraph (b) provides for citation of the accused by ordinary post.

62.
Paragraph (c) inserts a new subsection (3A) into section 141, and provides that citation of
witnesses and accused shall be effective if sent by the prosecutor by electronic means to either
the home or business email address of the witness or the accused.
63.
Paragraph (d) amends subsection (5) of section 141 to allow production of an electronic
communication which purports to be made by or on behalf of the accused to be admissible as
proof of citation for the purposes of section 141(4). This applies where it can be inferred from
the contents of the communication that the accused has read the citation.
64.
Paragraph (e) inserts a new subsection (5ZA) into section 141. It provides that where an
electronic communication bears to come from the accused’s email address and it can be inferred
that the electronic citation referred to in subsection (3A) has come to the accused’s knowledge,
that shall be admissible as evidence that s/he received the citation.


366

10

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill as amended at
Stage 2 (SP Bill 55A)
65.
Paragraph (f) provides for electronic citation of witnesses by the solicitor acting for the
accused.
66.
Paragraph (g) inserts a new subsection (5B) and provides that where a witness who has
been cited by electronic means fails to attend, a warrant for the apprehension of the witness will
not be granted unless the court is satisfied that the witness received the citation or that the
contents were brought to the witness’s attention. This is in line with the provisions for accused
persons in terms of section 141(4) of the Act as amended by section 14(1) of this Bill
67.
Paragraph (h) provides that any period of notice of any citation effected by electronic
means shall be calculated from the end of the day on which the citation was sent.
68.
Paragraph (i) inserts new subsections (7A) & (7B) and provides for proof of service by
electronic means and provides a definition of electronic citation.
Section 9: Procedure at first calling
69.
This section gives prosecutors and courts additional flexibility in the conduct of hearings
which are calling in court following the accused being cited to appear (sometimes referred to as
“diet courts”).
70.
Section 9 amends section 144 of the 1995 Act and introduces new procedures in relation
to the first calling of summary complaints. The clerk of court and prosecutor are given additional
powers, to make it competent to deal with that process without the involvement of a judge.
71.
Subsection (1)(b) inserts new subsection (3ZA) & subsection (3ZB) into section 144 of
the 1995 Act. It provides that, where written intimation is received from an accused and the
prosecutor is not satisfied that the intimation was made or authorised by the accused (or that the
terms of the plea are not clear) the case may be continued to another date. The clerk of court
may authorise that continuation without the need for the sheriff, magistrate or justice to sit in
court. Where the plea tendered is one of not guilty the clerk of court may fix a date for trial and,
where appropriate, a date for an intermediate diet. Again, the clerk may exercise this function of
the court without the need for the sheriff, magistrate or justice to sit in court.
72.
Subsection (2) amends section 145A of the Act to allow the clerk of court to adjourn the
case in the circumstances set out in section 145A(2) of the Act. The clerk may exercise this
power without the need for the sheriff, magistrate or justice to sit in court.
Section 10: Intimation of diets etc.
73.
This section introduces a safeguard in relation to the accused’s right to fair trial by
making provision that will mean that the accused is informed of the consequences of nonattendance. This section is introduced as a consequence of the provisions found in section 14 of
the Bill which deal with proceedings in absence.

11
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74.
The section amends section 146 of the 1995 Act by inserting two new subsections (3ZA)
and (3ZB). These subsections provide that when adjourning a case for trial the court shall
intimate the diet of trial, and any intermediate diet, to the accused and inform the accused that
should s/he fail to appear at any diet in the proceedings the court may hear and dispose of the
case in his/her absence.
Section 11: Pre-trial time limits
75.
This section amends section 147 of the 1995 Act. Section 147 now provides that the
sheriff may on cause shown extend the period of 40 days in which the accused must be brought
to trial where s/he is detained in custody. New subsections (2A) and (2B) provide that parties
must be given an opportunity to be heard on any motion to extend the time limit but, where
parties are agreed as to the extension, it provides that the sheriff may dispose of the application
without hearing the parties.
Section 12: Disclosure of convictions
76.
This section amends the 1995 Act in relation to the disclosure of previous convictions in
summary proceedings by inserting two new sections into that Act.
New section 166A
77.
Section 166A as inserted into the 1995 Act provides that the court may take account of
any convictions acquired by the accused between the date of the offence before the court and the
date of conviction. The prosecutor is required to provide a notice of such convictions to the
court. Either the accused must admit these convictions or they must be proved by the prosecutor.
Presently only convictions acquired by an accused prior to the date of the offence on the
complaint can be taken into account by the court.
New Section 166B
78.
Subsection (1) of section 166B borrows from and extends the existing provisions of
section 166 of the 1995 Act. It provides that a complaint may contain, and evidence may be led
in respect of charges, notwithstanding that the charges, or evidence, may disclose the fact that
the accused has previous convictions. The prosecutor presently in proceedings is restricted as to
how s/he may make it known to the court that the accused has been previously convicted. The
prosecutor may only lead evidence of previous convictions where that fact is evidence of the
charge before the court or ask questions of the accused as a witness to show that s/he has been
previously convicted where s/he has given evidence that s/he is of good character.
79.
Subsection (2) provides details of when previous convictions may be disclosed on
complaints (where the offences relate to the same occasion, are of a similar character or form
part of a course of conduct). This is a fundamental change in procedure. Presently where an
accused is charged with a series of offences and one or more of these offences is due to the fact
that the accused has a previous conviction it is necessary to separate those charges which
disclose the conviction from the other related charges. The most common scenario is where an
accused is charged with a motoring offence and it is discovered that the accused has been
previously convicted and disqualified from driving. The charge of driving whilst disqualified
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presently requires to be included in a separate complaint from the other charges (for instance
careless or drunk driving) and where the accused pleads not guilty to the charges two separate
trials are required. This provision will allow all the charges to be included in one complaint and
evidence in respect of all the charges to be led at one trial.
Section 13: Complaints triable together
80.
This section inserts a new section 152A into the 1995 Act and provides that where the
accused is appearing for trial on two or more complaints on the same day the prosecutor may
apply to the court to have all the charges tried together, notwithstanding that they are on separate
complaints. The court, if it considers it expedient to do so, is to try the charges together.
However, for further proceedings including sentence the complaints are to be treated separately.
This provision will allow a court where there is more than one complaint against an accused for
trial on the same day to conjoin the complaints to allow evidence in respect of all the charges to
be led and the verdict returned in the one trial. Presently a separate trial in respect of each
complaint is required with a separate verdict on each complaint being returned.
Section 14: Proceedings in absence of accused
81.
This section amends sections 141, 145A and 150 of the 1995 Act, and inserts a new
section 150A into that Act. The purpose is to extend the present provisions for proceedings at
diets where the accused fails to appear. The section expands on the current provisions dealing
with trials in absence found in section 150(5) of the 1995 Act. The amendments are minor and
are consequential to the substantive change in relation to proceedings in absence against the
accused.
82.

Subsections (1) & (2) are consequential amendments upon subsection (3).

83.
Subsection (3)(a) inserts a new subsection (3C) into section 150. It deals with the
situation at an intermediate diet where the accused fails to appear and the court grants a warrant
to apprehend the accused. In those circumstances the effect of section 150(3A) has the effect of
discharging the trial diet unless the court grants an order to differing effect under section
150(3B). Section 150(3C) is added to confirm that an order under section 150(3B) (i.e. an order
not to discharge the trial diet where the accused has failed to appear and a warrant to apprehend
the accused has been granted) may be made for the purpose of having a trial in absence or for
any other purpose. An order under section 150(3C) can be made on the application of the
prosecutor or of the court’s own accord.
84.
Subsections (5) to (7) of section 150, which outline the circumstances in which
proceedings can currently take place in the absence of an accused in summary cases, are repealed
and replaced by section 150A.
New section 150A
85.
Subsections (1) to (3) of the new section 150A allow for a court to hear any diet, except a
diet of first calling, in the absence of the accused. In most instances this will be on the motion of
the prosecutor; however, where the accused is absent from a diet set for sentencing, for example,
where the case has been adjourned for a social enquiry report following conviction of the
13
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accused, the court may proceed to pass sentence of its own accord. Two requirements are
imposed by new section 150A. These are: firstly, the court must be satisfied that the accused was
duly cited to the hearing or that s/he received intimation of the hearing; and, secondly, that it is
in the interests of justice to proceed in the accused’s absence. This includes leading evidence and
returning a verdict.
86.
Subsections (4) to (7) of new section 150A provide that the court may allow any solicitor
acting for the accused to continue to act if the court is satisfied that the solicitor has authority to
act. The court may appoint a solicitor to act on behalf of the accused if it considers it to be in the
interests of justice to do so. Subsection (8) of new section 150A provides for exceptions to these
provisions. Subsection (10) of the new section 150A provides that the court may not impose a
custodial sentence in the absence of the accused. Nor will the court be able to impose a sentence
on the accused which requires the accused’s consent (e.g. probation and community service
orders).
Section 15: Failure of accused to appear
87.
This section changes the penalties available in cases where the accused fails to attend
court and how that failure is proved.
88.
Paragraph (a) amends section 150(8) of the 1995 Act, and increases the penalty for failure
to appear at a summary diet, to which an accused person has been given due notice, from 3
months to 12 months. This increase applies only to failure to appear in the sheriff court. There is
no change to the penalties available to the district court.
89.
Paragraph (b) amends section 150(9) of the 1995 Act and has the effect of compelling the
court to impose a penalty for failure to appear. It provides that any penalty for failure to appear
shall be in addition to any other penalty imposed at that time even if the total of the two penalties
exceeds the maximum sentence for that offence.
90.
Paragraph (c) inserts new subsections (9A) & (9C) into section 150. New subsection
(9A) provides that any custodial sentence for failure to appear must, if imposed at the same time
as another sentence, be served consecutive to the other sentence and, where imposed at a
different time, take effect consecutively to the sentence imposed for the original offence. New
subsection (9C) provides that, in relation to a charge of failing to appear, unless this is
challenged by a preliminary objection, the fact that the accused failed to appear after having been
given due notice will be held as admitted.
Section 16: Obstructive witnesses
91.
This section introduces new provisions for dealing with obstructive witnesses. The
purpose is to bring the procedures in summary procedure into line with those in solemn
procedure by substituting a new section 156 and inserting four new sections, 156A to 156D, into
the 1995 Act. Previous requirements for a witness to pay sums of money as security for his or
her appearance are repealed.
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92.
New subsections (1) & (2) of section 156 as substituted provide that where a witness has
been cited to appear at a diet and deliberately and obstructively fails to do so, the court, on the
motion of any of the parties, may grant a warrant to apprehend the witness. Subsection (3)
provides that where the court is satisfied by evidence on oath that a witness will not attend unless
compelled to do so the court may grant a warrant for the apprehension of that witness.
93.
Subsection (4) of new section 156 provides that where a witness fails to attend after being
duly cited the fact that s/he failed to appear will be presumed to be deliberate and obstructive
unless there is evidence to the contrary.
94.
Subsection (5) provides that any application for the apprehension of a witness may be
made orally or in writing and may be disposed of in open court or in chambers.
95.
Subsection (7) provides that officers of law may apprehend the witness and bring him to
court and outlines the powers available to them in executing the warrant.
96.
Subsection (8) provides that this procedure is the only competent way of applying for a
warrant for the apprehension of a witness in summary proceedings.
97.
Subsection (9) refers to section 135(3) of the 1995 Act which, as discussed above in
relation to section 6 of this Bill, makes provision for persons arrested on warrant to be brought to
court.
New section 156A
98.
Section 156A as inserted provides for orders which the court may make in relation to any
witness apprehended under a warrant granted under section 156.
99.
Subsection (1) provides that where a witness has been apprehended and brought before a
court the court may detain the witness in custody until the conclusion of the diet at which the
witness is to give evidence, release the witness on bail, or liberate the witness.
100. Subsection (2) provides that an order detaining the witness or an order placing the
witness on bail may only be made if the court is satisfied that such a course of action is necessary
to secure the attendance of the witness and that it is appropriate to do so. Subsection (3) provides
that the court shall state the reasons for making an order under section 156A(1).
101. Subsection (4) provides that, notwithstanding these powers, the court may deal with the
witness for any contempt of court which the court considers to have been committed and dispose
of the case accordingly.
102. Subsection (5) provides that where the witness has been ordered to be detained in custody
the court, if it decides to excuse the witness from the diet at which s/he was to give evidence,
may recall the order and liberate the witness.
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103. Subsections (6) & (7) provide that the court, when granting the witness bail, may impose
such conditions, other than a requirement to deposit a sum of money, as the court considers
necessary to secure the attendance of the witness.
104. Subsection (8) applies with modifications to section 25 (Bail conditions: supplementary)
of the 1995 Act to orders made under section 156A(1)(b) (i.e. where the court releases an
apprehended witness on bail). Section 25, amongst other things, provides that the requirement of
an accused to give details of his address at which s/he may be cited to attend court when
liberated on bail. This requirement will apply to a witness liberated under these provisions.
New section 156B
105. Section 156B as inserted makes provision for dealing with witnesses who are liberated on
bail and who breach that bail. The penalties for a witness who breaches conditions of bail are
similar to those for an accused who breaches bail.
106. Subsections (1) & (2) provide that if a witness who has been released on bail fails to
attend at court or breaches any other condition of bail the witness is guilty of an offence. The
penalties differ depending on whether the bail order was issued by the justice of the peace court
(JP court) or the sheriff court, and are the same as for a standard breach of bail.
107. Subsection (3) provides that, in proceedings for breach of bail, the fact that the witness
was on bail, or was subject to a particular condition of bail, or that s/he failed to appear at a diet
to which s/he had been cited, shall be held to be admitted unless challenged by a preliminary
objection.
108. Subsection (4) provides that the provisions of section 28 (Breach of bail conditions: arrest
of offender, etc) of the 1995 Act which relate to the breaching of bail by an accused shall apply
with modifications to a witness who is in breach of bail under these provisions.
New section 156C
109. Section 156C as inserted provides for the review of orders detaining the witness in
custody or releasing the witness on bail.
110. Subsection (1) provides that where the court has made an order to detain the witness in
custody it may, on the application of the witness and on cause shown, recall that order and
release the witness on bail or liberate the witness. Parties to the case and the witness will be
given an opportunity to be heard on the application.
111. Subsection (2) provides that where the witness has been liberated on bail the witness, or
the party who made the application to apprehend the witness, may apply to the court to review
the conditions imposed when making the bail order and to make a new bail order. The court has
power to make a new order to liberate the witness on bail and impose different conditions.
Subsection (3) provides that court may only review a bail order if the circumstances of the
witness have changed or if material information is presented to the court which was not available
at the time that the original order was granted.
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112.

Subsection (4) provides for time limits in which applications for a review may be made.

113. Subsection (5) outlines the procedure the court must follow upon the receipt of any
application for a review.
114.

Subsection (6) preserves rights of appeal against decisions taken under section 156A(1).

New section 156D
115. Section 156D as inserted provides for appeals against any of the orders granted by the
court in relation to a witness apprehended on a warrant.
116. Subsections (1) & (2) provide that the witness, the accused or the prosecutor may appeal
to the High Court against any order detaining the witness in custody or liberating the witness or
(where the witness has been granted bail) against that bail order, any of the conditions specified
in the order or both.
117.

Subsections (3) & (4) provide for the intimation and hearing of the appeal.

118. Subsection (5) applies the provision relating to the remand or committal of an accused
person under the age of 21 years to a witness under that age.
Section 17: Prosecution of companies etc.
119. This section makes provision in respect of the prosecution of companies. It amends
section 143 of the 1995 Act.
120. The section as amended provides that bodies corporate may be represented by a
representative. It defines a representative and how that representative proves to the court that
s/he has authority to represent the body corporate.
121. The section further provides that if the body corporate fails to appear or be represented at
a diet to which it has been cited or had due intimation of the court may proceed to hear and
dispose of the case. In proceeding in the absence of a representative the court must satisfy itself
that citation or intimation have been effected on the body corporate and that it would be in the
interests of justice to proceed. The provisions relating to proceedings in the absence of a
company representative are comparable to those made in section 150A of the 1995 Act (inserted
by section 14 of this Bill) which deals with proceedings in the absence of an individual accused.
Preparation for summary trial
Section 18: Intermediate diets
122. This section amends section 148 of the 1995 Act which relates to intermediate diets, the
purpose of which is to allow the court to ascertain if the parties to a case are adequately prepared
to proceed to trial on the date assigned.
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123. Paragraph (za) inserts a new paragraph (ba) into subsection (1) of section 148. This
provides that the court at the intermediate diet should ascertain from parties the number of
witnesses that are required to attend the trial. This is intended to ensure that the parties to a case
have given proper consideration to which witnesses they wish to call at the trial before the
intermediate diet. This should, in turn, reduce the number of witnesses who are called to the trial
and are subsequently not required to give evidence.
124. Paragraph (a) amends subsection (2)(a) of section 148. The present position is that
discharge of the trial diet is mandatory where, at the intermediate diet, the court considers that it
is unlikely that the trial will proceed on the appointed day. The amendment to subsection 2(a)
changes that position by making the discharge in these circumstances discretionary.
125. Paragraph (c) replaces subsection (4) of section 148. Currently the court ‘may’ at the
intermediate diet ask the prosecutor and the accused questions to ascertain the state of
preparation of their cases. The new subsection (4) provides that the court ‘shall’ ask such
questions.
Section 19: Notice of defences
126. This section makes new provision in relation to the notification by the accused of a
special defence or a notice calculated to exculpate the accused by incriminating a co-accused.
The section substitutes the existing sections 149 (Alibi) and 149A (Notice of defence plea of
consent) of the 1995 Act with a new section 149B.
New Section 149B
127. Subsections (1) & (2) provide that where the accused intends to insist on a special
defence, a defence which incriminates a co-accused, a defence of automatism or coercion or a
defence of consent in certain sexual offences, the accused must intimate that intention to the
prosecutor in advance. Failure to so intimate will make it incompetent to found on that defence
in court unless the court, on cause shown, allows the accused so to do. Currently, under the
provisions of section 149, a defence of alibi may be founded upon at any time up until the first
witness is sworn. A plea of consent in relation to certain sexual offences requires to be notified
no less than 10 days prior to the trail diet.
128.

Subsection (3) explains the meaning of consent for the purposes of subsection (2)(d).

129. Subsection (5) provides that intimation of any such defence must be given before an
intermediate diet where such a diet is to be held or, where no such diet is to be held, no later than
10 days before the trial diet.
130. Subsection (6) sets out the particulars that must be provided when intimating such a
defence. Details of any witnesses to be called to speak to it must be given. Additionally, if a
defence of alibi is to be relied upon details as to time and place must also be given.
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131. Subsections (7) & (8) provide that where a notice of defence is intimated to the
prosecutor, the prosecutor is entitled to an adjournment of the case whether or not the notice was
given timeously and whether or not the adjournment could have been at an earlier diet.
Section 20: Proof of uncontroversial matters
132. This section modifies the existing provisions which set down the procedure for dealing
with evidence which is not thought to be in contention. This provision is designed to, as far as
possible, bring the summary provisions in this regard into line with the equivalent provisions
applicable to solemn cases. The relevant solemn provisions were introduced as part of the
Criminal Procedure (Amendment) (Scotland) Act 2004.
133. Subsection (A1) inserts a new subsection (5) into section 257 of the 1995 Act which
provides that the parties to a case in summary proceedings are to seek to ensure that any steps
which can be taken to (i) identify evidence capable of agreement and (ii) seek agreement of that
evidence with the other party are taken before any intermediate diet which is to be held in the
case. This provision is designed, so far as possible, to bring the summary provisions into line
with the equivalent provisions applicable to solemn cases.
134. Subsection (1) amends section 258 of the 1995 Act to provide that the relevant diet by
which a notice of uncontroversial evidence must be served on the parties to the proceedings is to
be the intermediate diet where one has been fixed. Where one has not been fixed the trial diet
becomes the relevant diet.
135. The changes to sections 258(2) and 258(2A) and insertion of section 258(2ZA) mean that
any notice of uncontroversial evidence must be served on parties to the proceedings not less than
7 days prior to the intermediate diet. Any subsequent objection to that notice must be served by
the conclusion of the day on which that intermediate diet was held. Where an intermediate diet
has not been set down the notice of uncontroversial evidence must be intimated within 14 days
of a trial diet.
136. The reference to ‘solemn proceedings’ in subsection (4A) is repealed, thus all cases will
be covered by the procedure in that subsection. This means that where a notice of
uncontroversial evidence has been challenged, the court has the power to direct that that
challenge is to be disregarded. The effect would be to allow the notice to be admitted as
evidence notwithstanding the challenge.
137. Time limits are fixed in that subsection for an application to a court to have a challenge
disregarded.
Section 21: Service of documents through solicitor etc.
138. This section introduces a new requirement on solicitors engaged by an accused for the
purposes of the accused’s defence at trial to intimate that fact to the procurator fiscal and the
court. The purpose of the requirement is to enable documents, other than the complaint, to be
served on an accused through that person’s solicitor. A similar requirement already exists for
solemn cases – see sections 72F and 72G of the 1995 Act.
19
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New Section 148C.
139. Subsection (1) as inserted provides that where a solicitor is engaged to act for an accused
for the purpose of his defence at a trial the solicitor is required to intimate this fact in writing to
the procurator fiscal and the court. The duty applies at a later stage than in solemn proceedings.
In terms of section 72F, the duty in solemn proceedings applies wherever a solicitor is engaged
for the purpose of the defence of the accused at any part of the proceedings. The provision made
for summary proceedings reflects the fact that, at a first calling, the accused may not yet have
contacted the solicitor of his choice for the trial, particularly where the accused is represented by
the duty solicitor under the Legal Aid Scheme
140. Subsection (2) provides that the solicitor is deemed to have complied with subsection (1)
in circumstances where s/he has (1) appeared at the first calling of the case and tendered a plea
on behalf of the accused or intimated in writing a plea on behalf of the accused and (2) at the
same time has notified the court and the prosecutor that s/he is also engaged by the accused for
the purposes of the accused’s defence at trial. The notification under subsection (2) can be given
orally or in writing, whereas notification under subsection (1) must be in writing.
141. The effect of subsection (3) is that any solicitor who has intimated that s/he is acting for
the accused must intimate if s/he is no longer acting for the accused for any reason.
New Section 148D
142. This section provides that where a solicitor who, by the operation of the provisions in
sections 148C and 148D, is known to be acting for the accused it is possible to serve any
material in relation to the proceedings on the solicitor rather than the accused, with the exception
of the initial complaint which commences the proceedings.
Transfer of summary cases
Section 22: Transfer of proceedings
143. This section introduces new provisions extending the jurisdiction of the sheriff court in
relation to the commencement and transfer of proceedings, including proceedings initiated in the
JP court. The purpose is to increase the flexibility of the provisions relating to the transfer of
business between different courts and (in certain cases) different sheriffdoms. It should be noted
that paragraph 9 of the Schedule to this Bill introduces a new section 10A to the 1995 Act for
purposes associated with this section.
144. Subsection (1) amends section 137A(1) of the 1995 Act and inserts a new subsection
(1A). The effect of these amendments is that, where accused persons have been cited in
summary proceedings to a diet or where citation has not taken place but summary proceedings
have been commenced against an accused in a sheriff court, the prosecutor may apply to the
sheriff to transfer the proceedings to another sheriff court in the same sheriffdom.
145. Subsection (2) amends section 137B of the 1995 Act by substituting a new subsection (1)
and inserting five new subsections (1A), (1B) (1C) (2A) and (4). Subsection (1) as substituted
provides that where a sheriff clerk informs the prosecutor that due to unforeseen circumstances it
is not practicable for that sheriff court or any sheriff court within the sheriffdom to proceed with
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any of the summary cases to call at a diet, the prosecutor may apply to the sheriff principal for
authority to transfer the proceedings to another sheriff court outwith the sheriffdom, and for an
adjournment to that court.
146. Subsections (1A) & (1B) as inserted provide that where an accused has been cited to a
diet in summary proceedings or summary proceedings have been commenced against an accused
in a sheriff court the prosecutor may apply to the sheriff for an order for authority to transfer the
proceedings to another sheriff court in another sheriffdom where there are other proceedings
against the accused in that court.
147. Subsection (1C) as inserted provides that where the prosecutor intends to take summary
proceedings against an accused in the sheriff court the prosecutor may apply for an order to the
sheriff for authority to take those proceedings against the accused in another sheriffdom where
there are other summary proceedings against that accused in that sheriffdom.
148. Subsection (2A) as inserted provides that where an application is made under section
(1A) or (1C) the sheriff to whom the application is made is to make the order if s/he considers it
expedient, and a sheriff of the receiving sheriffdom consents. Subsection (4) as inserted provides
that the sheriff who made the order under subsection (2A) may revoke or vary the order
transferring the proceedings if the sheriff of the receiving court consents.
149. Subsection (3) inserts a new section 137C into the 1995 Act. It provides that summary
proceedings against an accused appearing from custody may be initiated outwith the sheriffdom
where the proceedings would normally be commenced.
New section 137C
150. Subsections (1) & (2) as inserted provide that where there are exceptional circumstances
leading to an unusually high number of accused appearing from custody under summary
procedure, and it is unlikely that the sheriff courts in the sheriffdom will be able to deal with all
these cases, the prosecutor may apply to the sheriff principal for an order that proceedings may
be taken against some or all of the accused at another sheriff court in another sheriffdom.
Proceedings can be maintained there or at the original court or be transferred to any of the sheriff
courts in the sheriffdom where the offences are alleged to have taken place
151. Subsections (3) & (4) provide that the sheriff principal may only make the order if the
sheriff principal from the receiving court agrees, and that the order may be for a particular period
of time or to deal with a particular set of circumstances.
New Section 137D
152. Section 137D as inserted provides that a sheriff may order that proceedings in a JP court
may be transferred to the sheriff court if there are proceedings outstanding for sentence there.
153. Section 137D as inserted provides that the prosecutor may apply to the sheriff to transfer
cases awaiting sentence at a JP court to the sheriff court where there are outstanding cases for
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sentence. If the sheriff considers it expedient to make that order s/he will be limited to the
sentencing power of the JP for any cases which were heard before a JP.
Section 23: Time bar for transferred and related cases
154. This section amends the law on time bar as it relates to transferred cases. It inserts a new
section 136A into the 1995 Act.
New Section 136A
155. The section provides that where proceedings have been transferred from one sheriff court
to another and those proceedings are contained in a new complaint, the date of commencement
of proceedings in relation to the charges, including those at the court to which the proceedings
have been transferred, is to be taken as the date on which proceedings on the complaints
originally commenced.
Other summary provisions
Section 24: Reports about supervised persons
156. This section introduces new provisions into section 203 of the 1995 Act in relation to the
requirement that the court requests a report from the local authority in certain cases by inserting
new subsections (1A) and (1B) into the section.
157. Subsection (1) of section 203 provides that where an offender who is the subject of a
statutory supervision requirement is due to be sentenced for a further offence the court must
request a report from the local authority on the offender. Subsection (1A) as inserted provides
that where a report has been provided in respect of that offender in the three months prior to
conviction the court need not request a further report, but can still do so if it considers it
necessary.
158. Section (1B) as inserted provides that where the court considers that a report from the
local authority would not be of material assistance when considering the disposal of the case the
court need not request such a report.
Section 25: Summary appeal time limit
159.

This section amends some of the time limits applicable to summary appeals.

160. Subsection (1) amends section 180 of the 1995 Act by inserting a new section (4A) which
provides that the High Court may, on the application of the appellant, extend the 14 day period in
which the appellant may apply to the High Court for review of the single judge’s decision to
refuse to grant leave to appeal. The provision is retrospective and applies to appeals where leave
was refused before the implementation of this section. There is currently no provision which
allows for this 14 day period to be extended.
161. Subsections (2) and (3) amend the provisions of sections 186 (appeals against sentence
only) and 194 (computation of time). Currently, where an appeal is lodged under section 186 the
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clerk of court will within 2 weeks of the passing of the sentence, disposal or order, send to the
Clerk of Justiciary the note of appeal which has been lodged by the convicted person together
with a report from the judge who sentenced the convicted person or disposed of the case. The
clerk of court also requires to send the judge’s report to the respondent and appellant. That two
week period may be extended by the sheriff principal of the sheriffdom in which the judgement
was pronounced. There are, currently, three grounds for granting such an extension under section
186(5) of the 1995 Act: the judge is temporarily absent from duty for any reason; the judge is a
part-time sheriff; or the judge is a justice of the peace. Section 186(5) is amended so that the
sheriff principal may allow an extension of the 14 day period on cause shown. A similar
amendment is made to section 194(2) of the 1995 Act. Section 194(2) allows the sheriff principal
to grant an extension of time limits in the same circumstances as specified in section 186(5)
where an appeal by stated case is being prepared, adjusted and signed in terms of section 178 and
179 of the 1995 Act. Section 194(2) is amended to allow for the extension of time limits to be
granted by the sheriff principal on cause shown.
162. Subsection (2A) amends section 187 (leave to appeal against sentence) of the 1995 Act
by inserting a new section (3A) to provide that the High Court may, on the application of the
appellant, on cause shown, extend the 14 day period in which the appellant may apply to the
High Court for review of the single judge’s decision to refuse to grant leave to appeal. The
provision is retrospective and applies to appeals where the 14 day period expired before the
implementation of this section. There is currently no provision which allows for this 14 day
period to be extended.
Solemn cases
Section 26: Pre-trial time limits
163. Section 65(1) of the 1995 Act provides that an accused shall not be tried on indictment
for any offence unless, where an indictment has been served on the accused in High Court cases,
a preliminary hearing is commenced within the period of 11 months. It also provides that, in any
solemn case, the trial must be commenced within the period of 12 months of the first appearance
of the accused on petition in respect of the offence. Section 65(3) details the circumstances in
which the court may extend these time limits. Section 65(3)(a) provides that, in High Court
cases where the indictment has been served on the accused, a single judge of that court can, on
cause shown, extend both the 11 and 12 month periods. In terms of section 65(3)(b), in any
other case, the sheriff may, on cause shown, extend only the period of 12 months. This section
amends section 65(3)(b) and provides that the sheriff may extend either or both of the periods of
11 and 12 months in High Court cases where the indictment has not been served.
Section 27: Obstructive witnesses
164. This section amends certain provisions relating to witnesses on bail in solemn
proceedings as a result of the changes introduced by this Bill (see note on section 16 for similar
provisions applying to summary proceedings – the aim is to ensure consistency between
summary and solemn proceedings).
165. Subsection (2) inserts a new subsection 2(A) into section 90C of the 1995 Act and
provides that, in proceedings for breach of bail, the fact that the witness was on bail, or was
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subject to a particular condition of bail, or that s/he failed to appear at a diet to which s/he had
been cited, shall be held to be admitted unless challenged by a preliminary objection.
Section 28: Proceedings against bodies corporate
166. This section amends the provisions relating to the prosecution of bodies corporate found
in section 70 of the 1995 Act. A definition of “representative” is inserted into section 70(8). The
way in which a person proves that they are able to act as representative of a company is also
changed and inserted as subsection (9). These changes bring both the solemn and summary
provisions on this matter into line (see note on section 17 for similar provisions applying to
summary proceedings).
Section 28A: Jury Citation
167. This section inserts new provisions into section 85 of the 1995 Act relating to the citation
of jurors.
168. New subsection (4A) of section 85 provides that citation of a juror may be effected by
electronic citation sent by or on behalf of the sheriff clerk by means of electronic communication
to the home or business address of the juror.
169. New subsection (4B) of section 85 provides that citation of a juror under subsection (4A)
is a legal citation if the sheriff clerk possesses a legible version of an electronic communication
which is signed by electronic signature by the person who signed the citation, includes the
citation and bears to have been sent to the home or business email address of the juror being
cited.
170. New subsection (4C) provides a definition of ‘electronic citation’ for the purposes of
subsection (4A).
Section 28B: Duty to seek agreement of evidence
171. This section amends subsection (4) of section 257 of the 1995 Act and provides that the
duty provided under subsection (1) (to seek and secure agreement of evidence capable of being
agreed in advance of the trial) is extended to all proceedings on indictment. Currently that
subsection relates only to proceedings in the High Court It also provides a deadline by which
the duty is to be complied with (before the preliminary hearing in High Court cases and before
the first diet in sheriff court cases).
Section 29: Petition proceedings outwith sheriffdom
172. This section inserts a new section 34A into the 1995 Act. Section 21(3) of this Bill
provides for proceedings under summary procedure, in exceptional circumstances, to be initiated
in sheriff courts outwith the sheriffdom where the alleged offence took place. This section makes
equivalent provision in respect of an accused appearing on petition under solemn procedure.
Jurisdiction for subsequent indictments is not affected by this section.
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Section 29A – Failure of accused to appear
New section 102A
173. Section 29A inserts a new section 102A into the 1995 Act which provides for an offence
where an accused fails to appear, introduces a statutory procedure for the granting of warrants to
apprehend in solemn proceedings and details the procedure to be followed if the accused is
apprehended.
174. Subsection (1) makes it an offence for an accused to fail to appear at a diet on indictment
of which the accused has been given due notice. If convicted of this offence on indictment, the
accused will be liable to a fine, or imprisonment for a period not exceeding five years or to both.
175. Subsection (2) provides that the court may, where the accused fails to appear at any diet
on indictment of which he has had due notice (apart from a diet which the accused is not
required to attend), grant a warrant to apprehend the accused.
176. Subsection (3) provides that it is not competent in any proceedings on indictment for the
court to grant a warrant for the apprehension of the accused where the accused fails to appear at
a diet otherwise than in accordance with subsection (2). Currently (other than the provisions of
section 71(4) of the 1995 Act) there is no statutory authority for the granting of a warrant to
apprehend on indictment. The warrant is issued at common law. The provision in section 71(4)
of the 1995 Act is repealed by paragraph 9A(2) of the schedule to this bill.
177. Subsection (4) provides that it remains competent for a court to grant a warrant on a
petition under section 34 of the 1995 Act in respect of an offence of failing to appear at a diet
under subsection (1) of this section, or an offence under section 27(1)(a) of the 1995 Act, where
the offence relates to the same failure to appear (whether or not a warrant was granted under
section 102A(2)).
178. Subsections (5) & (6) make clear that the effect of the court granting a warrant to
apprehend an accused under subsection (2) is that the indictment falls as respects that accused
unless the court makes an order to a different effect.
179. Subsection (7) sets out the circumstances in which the court can make an order under
subsection (6). The court may do so on the motion of the prosecutor for the purpose of
proceeding with a trial in the absence of the accused. Where it is for any other purpose, the court
may make such an order on the motion of the prosecutor, or of its own accord.
180. Subsection (8) makes provision for the form of a warrant granted under subsection (2) to
be prescribed by Act of Adjournal.
181.

Subsection (9) sets out the authority conferred by a warrant granted under section 102A.

182. Subsection (10) provides that where an accused is apprehended under a warrant granted
under this section the accused must, wherever practicable, be brought before a relevant court not
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later than in the course of the first day on which that court is sitting after the accused is taken
into custody.
183. Subsection (11) provides that where the accused is brought before a court in pursuance of
a warrant granted under section 102A, the court is required to make an order either detaining the
accused in custody until liberated in due course of law or releasing the accused on bail.
184. Subsection (12) provides that the court must have regard to the terms of the indictment in
respect of which the warrant was granted, even where the indictment has fallen in terms of
subsection (5), when making an order in accordance with subsection (11).
185. Subsection (13) provides that any period of time previously spent in custody as regards
the case (prior to an order being made under subsection (11)) does not count towards any
applicable custody time limit set out in section 65(4) of the 1995 Act.
186. Subsection (14) clarifies the meaning of the references in subsection (13) to the accused’s
detention in custody.
187. Subsection (15) provides that it is competent for an indictment to be amended to include
an additional charge of an offence under subsection (1) (failing to appear at a diet of proceedings
on indictment of which the accused has been given due notice).
188.

Subsection (16) defines references to “the court” where they appear in section 102A.

Miscellaneous
Section 29B - Apprehension warrants
New section 297A
189. This section inserts a new section 297A into the 1995 Act which sets out the procedure
for the operation of apprehension warrants in all criminal proceedings. Subsection (1) provides
that the section applies where a person has been apprehended under a warrant granted under the
1995 Act.
190. Subsection (2) allows for a person to be re-apprehended under a warrant where the person
has been apprehended under the warrant but absconds from police custody.
191. Subsection (3) provides that where it is not practicable to bring a person apprehended on
a warrant before a court as soon as is required by a provision in the 1995 Act, that person should
be brought before a court as soon as practicable after the reason making it impracticable for the
person to appear before the court no longer prevails.
192. Subsection (4) provides that where a warrant is granted in solemn proceedings and the
impracticability referred to in subsection (3) arises because the person needs medical treatment
or care, that person may be released under the warrant. Subsection (5) provides that a person
released under subsection (4) may be re-apprehended under the original warrant.
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193. Subsection (6) provides that subsection (3) does not affect the operation of section 22(1B)
of the 1995 Act, which relates to warrants granted in summary proceedings.
194. Subsection (7) clarifies that nothing in this section prevents a court from granting a fresh
warrant for the apprehension of the person.
195. Subsection (8) clarifies that section 297A applies to petition warrants granted under
section 34 of the 1995 Act, solemn warrants granted under the new section 102A and section
90A of the 1995 Act, and summary warrants granted under section 135 and 156 of the 1995 Act.
Section 29C: Participation of accused in identification procedures
New section 267B
196. Section 29C inserts a new section 267B into the 1995 Act which provides that the court
may make an order, on the application of the prosecutor, requiring the accused to attend at an
identification parade or other identification procedure.
197. Subsections (1) and (2) provide that a court may, at any stage after the commencement of
proceedings, on the application of the prosecutor, make an order requiring the accused person to
participate in an identification parade or other procedure.
198. Subsection (3) provides that the court must allow the accused, where the accused is
present, to make representations in respect of the application. It also gives the court a discretion
(where it considers that it is appropriate to do so) to fix a hearing to allow the accused to make
such representations if the accused is not present.
199. Subsection (4) provides that where the accused is not present, the clerk of court will
notify the accused of any order made under subsection (1). Subsection (5) outlines the manner in
which that notice may be given.
200. Subsection (6) provides that a written execution signed by the clerk of court which is
produced in court will be sufficient evidence of the fact that the clerk effected notice of the order
on the accused.
201. Subsection (7) provides that where notice under subsection (4) is effected by registered
post or recorded delivery the relevant post office receipt requires to be produced along with the
execution of service.
202. Subsection (8) makes it an offence for a person, without reasonable excuse, to fail to
comply with an order made under subsection (1). The offence is triable summarily only,
regardless of whether the order which has allegedly been breached was imposed in respect of a
summary or solemn case. A person will be liable on conviction to a fine not exceeding level 3
on the standard scale or to imprisonment for a period not exceeding 12 months, or to both.
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203. Subsection (9) provides for references to section 141 of the 1995 act, in section 267B, to
be read with such modifications as are necessary for its application in relation to that section.
204.

Subsection (10) defines references to “the court” for the purposes of section 267B.

Section 30: Evidence on commission
205. Section 30 seeks to clarify the role of commissioner and that of the presiding judge when
evidence is being taken on commission, whether this be by way of special measures for
vulnerable witnesses or otherwise.
206. Subsections (A1) and (B1) amend sections 66 and 140 of the 1995 Act which relate
respectively to the service of the indictment (in solemn proceedings) and citation of the accused
(in summary proceedings). These amendments provide, in each case, that where an accused is
charged with committing a sexual offence, the accused must be given notice that he or she must
be represented by a lawyer not only at any trial but also in any proceedings where evidence is
taken on commission. They further provide that where an accused does not appoint a solicitor the
court will appoint one.
207. Subsection (1) amends section 271I of the 1995 Act, which provides for the special
measure for vulnerable witnesses of taking evidence by a commissioner.
208. The new section 271I(1A) as inserted provides that commissioner proceedings may take
place by live television link. Section 271I(3)(a) of the 1995 Act is also amended by subsection
(1) and makes consequential provision about restrictions on where the accused may be during
such proceedings.
209. Subsection (1)(c) adds further provision to section 271I, and applies sections 274, 275,
275B (except subsection (2)(b)), 275C, 288C, 288E and 288F of the 1995 Act. Sections 274 and
275 contain certain prohibitions on the leading of evidence, and on questioning, which relates to
the sexual history of the complainer in cases of certain sexual offences. In addition, section
275B provides the timescales under which an application regarding leading evidence must be
made. Section 275C relates to expert evidence as to subsequent behaviour of the complainer in
certain cases. Section 288C, 288E and 288F prohibit the accused from conducting his own
defence in certain cases. Subsection (1)(c) provides that the protections available to witnesses in
court proceedings as set out in the named sections apply equally in commissioner proceedings
when used as a special measure in respect of vulnerable witnesses. This subsection also provides
that the commissioner shall be a judge or a sheriff. This is so that s/he has the power to rule on
questions of admissibility of evidence and whether certain questions may be asked of the
witness.
210. Subsection (2) amends section 272 of the 1995 Act in relation to the taking of evidence
on commission generally. It provides that the protections set out in sections 274, 275, 275B
(except subsection (2)(b)), 275C, and 288C of the 1995 Act apply to commissioner proceedings
as they do to trial proceedings. As above, it also provides that the commissioner shall be a judge
or a sheriff.
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211. Section 275A(1) of the 1995 Act places a duty on the prosecutor to disclose any relevant
previous convictions of the accused to the presiding judge where the court allows questioning or
evidence which would normally be prohibited in terms of section 274 of the Act. Subsection (3)
amends section 275A(1) of the 1995 Act and provides that where a commissioner has allowed
evidence or questioning normally prohibited in terms of section 274 the prosecutor is still under
a duty to lay any relevant previous convictions before the presiding judge during the course of
the actual trial.
212. Subsection (4) amends section 288D of the 1995 Act and provides that the power of the
court to appoint a solicitor where an accused is prohibited from conducting his own defence and
has failed to appoint a solicitor is extended to ensure that the power to appoint a solicitor to act at
proceedings before a commissioner remains with the court.
Section 30A: Victim notification scheme
213. Section 30A amends section 16 of the Criminal Justice (Scotland) Act 2003 to confer
upon the current carers of children under the age of 14 in cases where the victim of a crime has
died, the right, on the child’s behalf to;
•

receive from Scottish Ministers certain information regarding the victim’s assailant’s
release into the community;

•

receive certain information regarding Parole Board review hearings and licence
conditions from the Parole Board;

•

make representations to the Parole Board prior to a decision being taken on the
release (and the licence conditions) of the offender and, in certain circumstances
where decisions upon licence conditions are taken by the Scottish Ministers to make
representations to the Scottish Ministers prior to a decision being taken by them on
licence conditions and to receive certain information concerning licence conditions
from the Scottish Ministers.

These rights remain with the current carers until the child attains the age of 14 years when
the rights transfer to the child in his or her own right.
Section 31: Recovery of documents
New section 301A
214. This section introduces power to the sheriff court to grant orders for commission and
diligence for the recovery of documents or for the production of documents. New section 301A
is inserted into the 1995 Act. Orders for commission and diligence are more regularly used in
civil proceedings; however, they are not unknown in the criminal context. Commission and
diligence is a means of recovering documents which are required in respect of a litigation and are
held in the hands of third parties. Currently the power to grant commission and diligence for the
recovery of documents in criminal cases is only enjoyed by the High Court of Justiciary (H.M.
Advocate v. Ashrif 1988 S.L.T. 567 refers). As a result a separate application has to be made to
the High Court of Justiciary if commission and diligence is required during the course of a case
in the sheriff or district court.
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215. Although in practice little distinction may be made between the two orders, an order for
the production of documents appears to be the most appropriate remedy when documents are
sought by the accused and they are in the hands of the Crown (McLeod v. H.M. Advocate (No. 2)
1998 S.L.T. 233; Maan v. H.M. Advocate 2001 S.L.T. 408). The position in relation to a sheriff’s
power to grant an order for the production of documents is less clear than for commission and
diligence. The provisions of section 31 of the Bill resolve any uncertainty in that regard.
216. Subsections (1), (2) and (3) confers a power on the sheriff court to grant orders for
commission and diligence for the recovery of documents and orders for the production of
documents. Sheriff courts are given this power in relation to: solemn proceedings in that sheriff
court; and summary proceedings both in that court and in any JP court in that sheriff court’s
district.
217. Under subsection (4) applications for such orders cannot be made; in relation to solemn
proceedings, until the indictment has been served on the accused; or s/he has been cited to
answer an indictment; or in relation to summary proceedings until the accused has answered the
complaint.
218. Subsection (5) provides that the grant or refusal to grant the application can be appealed
to the High Court.
219. The available case law on the subject deals only with cases where the accused has sought
to recover documents. There are other methods open to the prosecutor or police for the
recovering of information during the investigation of alleged offences. To that end it is envisaged
that it will invariably be the accused who applies to the court for these orders. Subsection (7)
enables the prosecutor to be heard at any application for an order under subsection (1) or at an
appeal under subsection (5) whether or not the prosecutor is a party to the application or appeal.
Therefore, where the accused seeks documents from another individual or organisation the
prosecutor will have a right to make representations in relation to whether or not that order
should be granted. By virtue of the fact that a third-party haver (i.e. the holder of the documents
which are sought) will be a party to the application it would be competent for that haver to raise
any objection to the granting of the application.
220. Subsection (8) provides that the powers of the High Court to grant the orders mentioned
in subsection (3) are restricted to orders in connection with proceedings in the High Court. This
is analogous to the position in civil proceedings where sheriffs deal with applications for
commission and diligence relating to cases which are before that court and Court of Session
judges deal with applications for commission and diligence in cases before that court.
Section 31A: Intimation to respondent of certain applications to the High Court
New section 298A
221. Section 31A inserts a new section 298A into the 1995 Act and provides that bills of
suspension and advocation (forms of criminal appeal) and petitions to the nobile officium (a
form of appeal to the High Court where no other remedy is available to the appellant) may be
intimated by serving a copy of it by a variety of means rather than having to serve personally the
original document on the other party. Service may be made in the same manner of citation under
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section 141 of the 1995 Act which sets out the ways in which the accused and witnesses may be
cited to appear in court in summary proceedings. Currently service of these documents is largely
regulated by convention at common law.
Section 31B : Refixing diets
New sections 75B and 137ZA
222. Section 31B inserts a new section 75B into the 1995 Act (in relation to solemn
proceedings) and a new section 137ZA (in relation to summary proceedings). These sections
provide that the court may independently refix any diet which has been fixed for a non-sitting
day without the need to hear from the prosecutor or the accused on the matter. Where the diet
relates to a trial diet either party to the case is entitled to an adjournment of the new diet fixed if
it can satisfy the court that it is not practicable for that party to proceed with the case on the new
date.
Section 32: Power of court to excuse procedural irregularities
New section 300A
223. This section inserts section 300A into the 1995 Act and creates a new power for the court
to relieve any party to a criminal case from failure to comply with certain procedural
requirements. This power applies to summary and solemn cases. The power can be exercised
whether the requirements are set out in statute (such as the 1995 Act) or whether they form part
of the common law. An example of where this provision may be used would be where an
accused appears on a number of complaints at different times and, in order that the complaints
may be dealt with at the same time, the complaints are continued to the same date. On that date
all the complaints are dealt with, with the exception of one which was inadvertently missed from
the court list. This was not discovered until the next day. As the complaint did not call on the
date it was continued, the proceedings were deemed to have fallen at midnight on the date of the
continuation. This provision would allow the prosecutor to apply to the court to seek an excusal
of that irregularity and have the case called.
224. Subsection (1) sets out the circumstances in which the court can excuse a procedural
irregularity. The irregularity must fall within the terms of subsection (3), and must also relate to
the current criminal proceedings before the court. The court can exercise its power only where
the conditions set out in subsection (2) apply.
225. Subsection (1A) provides that the High Court, in appeal proceedings, can also excuse a
procedural irregularity which occurred in the original proceedings which are the subject of the
appeal.. Subsection (1B) provides that the application may be at the instance of the prosecutor or
the accused and that the other party is to be given the opportunity to be heard.
226. Subsection (2) lists certain conditions of which the court must be satisfied before
excusing a procedural irregularity under subsection (1). A procedural irregularity must have
arisen from a mistake or an oversight, or another excusable reason, and the court must be
satisfied in the circumstances of the case that its excusal would be in the interests of justice.
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227. Subsection (3) describes the procedural failures that are covered by the court’s power to
excuse. Paragraphs (a) to (d) of subsection (3) list specific types of irregularity. The list is not
intended to be exhaustive – paragraph (e) states that any other procedural requirement not
complied with by the court, the prosecutor or the accused may be excused by the court, subject to
the exclusions set out in subsections (4) and (5).
228. Subsection (4) expressly excludes irregularities arising from a period of detention of an
accused person in custody which exceeds the relevant time limits contained in the 1995 Act.
Therefore, for example, a failure on the part of the Crown to commence proceedings within the
40 day time limit in section 147 where the accused is being held in custody could not be excused
under new section 300A. However, the general power in section 300A is without prejudice to
any statutory provision that allows the court to extend a time limit (subsection (8)). Accordingly,
in the above example, section 147(2) would continue to apply and an application could therefore
be made under that provision for an extension of the time limit.
229. Subsection (5) expressly excludes irregularities relating to the admissibility or sufficiency
of evidence, or any other evidential factor. For example the fact that evidence had been ruled as
inadmissible because it was irrelevant could not be excused. Nor could a lack of corroboration
(in terms of sufficiency of evidence) be excused.
230. Subsection (6) sets out the powers available to the court where it decides to excuse a
procedural irregularity under subsection (1). Following an excusal, the court can make an order,
as is necessary or expedient, for the purpose of restoring or facilitating the continuation of the
proceedings as if the irregularity had never occurred, or protecting the rights of the parties to the
case.
231. Subsections (8) & (9) make it clear that section 300A is to operate without prejudice to
other parts of the 1995 Act which empower the court to cure defects in proceedings by, for
example, allowing the court to alter a diet, extend a particular time period or limit, or any rule of
law which allows departure from directory requirements to be excused.
Section 7: Electronic proceedings
232. This section makes provision to allow for procedures such as initiation of proceedings
and signing requirements in the summary courts to be carried out electronically. New sections
303B and 308A are inserted into the 1995 Act.
New section 303B – Electronic summary proceedings.
233. Section 138 of the 1995 Act provides that all summary proceedings must be instituted by
a complaint which is signed by the procurator fiscal. The form and content of such a complaint is
detailed in schedules 3 and 5 to the 1995 Act and rule 16.1 of the Act of Adjournal (Criminal
Procedure Rules) 1996. Subsection (1) of new section 303B provides that proceedings may be
initiated by electronic complaint and where this is the case the requirement for a signature by the
procurator fiscal is satisfied by an electronic signature. Subsection (1)(c) specifies that an
electronic signature will also be valid on all complaints other than electronic complaints.
Electronic signature attracts the definition which is given to it in section 7(2) of the Electronic
Communications Act 2000 (c.7).
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234. Subsection (2) of the new section provides that any reference in the Act to a complaint
includes a reference to an electronic complaint unless otherwise required.
235. Subsection (3) of the new section provides that where proceedings were initiated by
electronic complaint that complaint shall be held to be the principal version of the complaint in
the event of any conflict between that complaint and any other document.
236. Subsection (3A) of the new section provides that a juror’s citation may be satisfied by an
electronic signature of or on behalf of the sheriff clerk as required by section 85(4) of the 1995
Act.
237. Subsection (4) of the new section provides that a certificate produced by the prosecutor
stating the period of time to be disregarded in calculating the date of commencement of
proceedings (for the purposes of calculating time-bar in a case) where an offer from the
prosecutor of a fixed penalty, compensation offer or work order has not been accepted or is
recalled may be authenticated by an electronic signature. This relates to the provision in section
136B of the 1995 Act, which is introduced by section 42 of this Bill – the certificate is referred
to in the new section 136B(2).
238. Subsection (4A) of the new section provides that the signing of postal citations of
accused persons may be satisfied by electronic signature. Currently under section 141(3)(a) of
the 1995 act these citations must be physically signed by the prosecutor.
239. Subsection (5) of the new section provides that where amendments are made to an
electronic complaint authentication by the clerk of court by means of an electronic signature
shall be sufficient.
240. Subsection (5A) of the new section refers to section 172(2) of the 1995 Act which relates
to the signing of warrants (other than warrants of apprehension or search), orders of court and
sentences. New subsection (5A) provides that the requirement to sign such items may be
satisfied by means of an electronic signature of the clerk of court.
241. Subsection (6) of the new section provides that an electronic signature shall be sufficient
authentication on a statement of uncontroversial evidence.
242. Subsection (7) of the new section provides that an electronic signature will be sufficient
authentication where corrections of errors have been made in summary proceedings.
New section 308A – Expressions relating to electronic complaints
243. Section 7(1A) of the Bill inserts a new Section 308A into the 1995 Act. This section
provides definitions of the terms used in relation to electronic proceedings.
244. Subsections (8) & (9) give definitions of electronic complaint, electronic communication
and electronic signature. Subsections (10) & (11) provide that Scottish ministers may by
statutory instrument modify the meaning of electronic signature.
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Section 7A – Further provision for summary cases.
245. Subsections (2) (3) and (4) of section 7A provide that the Scottish Ministers may, by
order, make provision for the purpose of or in connection with using electronic complaints,
keeping the record of proceedings in electronic form, allowing validity and formality
requirements to be satisfied by electronic means and using electronic communication. Such an
order may relate to the availability and authentication of documents and records to specified
persons or classes of persons, the authentication of documents and records and the use of
electronic signatures in documents and records
246. Subsection (5) provides that the terms ‘electronic complaint and ‘electronic
communication’ are to be given the definition contained in new section 308A of the 1995 Act
(inserted by section 7(1A) of the Bill).
PART 3 – PENALTIES
Sentencing powers
Section 33: Sheriff summary: common law offences
247. This section amends section 5(2)(d) of the 1995 Act by increasing the maximum sentence
of imprisonment which can be imposed by a sheriff for a common law offence in a summary
case from 3 months to 12 months. At present, section 5(3) of the 1995 Act provides that the
maximum sentence of imprisonment for a second or subsequent offence involving violence or
dishonesty is 6 months. This provision is repealed meaning that, in future, all common law
offences will be punishable with a maximum custodial sentence of 12 months on summary
conviction. The sentencing powers of the district court are unaffected.
Section 34: Sheriff summary: particular statutory offences
248. This section increases the maximum prison sentence for certain statutory offences. These
offences attract a maximum sentence in excess of the present common law maximum, but below
the proposed new common law maximum of 12 months. They are triable summarily only, so the
penalties would not be altered by the provisions of section 35 of this Bill. Subsection (1)
increases the maximum prison sentence for offences under section 41 of the Police (Scotland)
Act 1967 from 9 to 12 months, and amends that Act accordingly. That section covers assaulting
or otherwise impeding police officers in the course of their duty.
249. Subsection (2) increases the maximum sentence under section 37 of the Antisocial
Behaviour (Scotland) Act 2004 to 12 months or a fine not exceeding the prescribed sum or both
and abolishes the distinction in the maximum penalty between a first offence and a second or
subsequent offence. Section 37 contains offences relating to premises which are subject to a
closure order.
250. Subsection (3) increases the maximum sentence under the Emergency Workers
(Scotland) Act 2005, section 6, from 9 to 12 months or a fine not exceeding the prescribed sum
or both. That section covers the offences created by that Act of assaulting or impeding
emergency or health workers in the course of their duty.
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251. Subsection (4) increases the maximum prison sentence under section 39 of the Fire
(Scotland) Act 2005 from 9 to 12 months or a fine not exceeding level 4 on the standard scale or
both. That Act is amended accordingly. That section covers assaulting or impeding those
performing certain functions under that Act.
Section 35: Sheriff summary: other statutory offences
252. This section brings the maximum summary prison sentences for certain statutory offences
into line with the new maximum sentence for common law offences set out in section 33 of the
Bill.
253. Subsections (1), read with subsections (5) and (6), set out the new maximum, and define
the penalty provisions that will be altered. Offences which will be affected are those which can
be tried under either solemn or summary procedure (sometimes referred to as “triable either
way”) and attract maximum prison sentences of less than 12 months on summary conviction.
The new maximum summary penalty for such offences will be 12 months.
254. The effect of subsection (2) is that the statutes which create the affected offences are to
be read subject to the amended summary sentencing limit.
255. Subsection (3) allows the Scottish Ministers to amend the maximum period of
imprisonment specified in the statutory offences to which subsections (1) and (2) apply. This
means that, in due course, textual amendment of the relevant statutes can take place, avoiding
ongoing reliance on the general amendment. Subsection (3A) provides that the maximum period
of imprisonment provided for in a relevant power is to be read as a period of 12 months.
Subsection (4) allows the Scottish Ministers to amend certain provisions in enactments that
contain powers to create offences. Where an enactment provides for the creation of offences
punishable on both solemn and summary conviction, the maximum summary penalty may, by
order, be increased to 12 months.
Section 36: JP court: power to increase penalties
256. This section gives powers to the Scottish Ministers to amend the maximum penalties
available to the JP court. Ministers will be able to make similar changes which would apply to
any remaining district courts by virtue of section 51(5) of the Bill.
257. Subsection (1) empowers Ministers to increase, by order, the maximum period of
imprisonment, fine, or amount of caution available to JP courts for either common law offences
or statutory offences.
258. Subsection (2) empowers Ministers to increase the maximum penalty available to JP
courts in respect of any statutory offences.
259. Subsection (3) caps these powers. The effect of subsection (3) is that an order could
empower the JP court to impose imprisonment for up to 6 months (but could also increase the
limit to a period that is higher than the current maximum of 60 days but lower than 6 months).
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Section 36A: Fine Level
260. This section provides that the maximum level of fine that may be imposed on summary
conviction in respect of a statutory “triable either way offence” where the maximum penalty on
summary conviction is currently expressed by reference to ‘level 5 on the standard scale’ is to be
£10,000 in future.
261. Subsection (1) (read with the definitions provided in subsections (6) and (7)) provides
that the maximum fine that may be imposed on a person following summary conviction of a
“triable either way” offence for which the current maxima is referred to as level 5 on the
standard scale shall be the statutory maximum.
262. The effect of subsection (2) is that the statutes which create the affected offences are to
be read subject to the amended maximum financial penalty (the reference to “level 5” as the
maximum fine imposable on summary conviction in a “triable either way” offence is to be read
as a reference to “the statutory maximum” by virtue of this provision).
263. Subsection (3) allows the Scottish Ministers, by order, to amend the maximum level of
fine specified in the statutory offences to which subsections (1) and (2) apply. This means that,
in due course, textual amendment of the relevant statutes can take place, avoiding ongoing
reliance on the general amendment.
264. The effect of subsection (4) is that any reference in a ‘relevant power’ which expresses
the maximum level of fine that may be imposed on summary conviction for a “triable either
way” offence as level 5 on the standard scale is to be read as a reference to the statutory
maximum. ‘Relevant power’ is defined in subsection (7).
265. Subsection (5) allows the Scottish Ministers, by order, to amend the specification of the
maximum fine level in a relevant power so as to increase the maximum to the statutory
maximum. This means that, in due course, textual amendment of relevant powers can take place,
ensuring that those powers make clear the level of penalty that may be set in any offence created
under them, avoiding ongoing reliance on the general amendment.
266.

Subsections (6) and (7) provide definitions for the purposes of subsections (1) to (5).

Section 37: Prescribed sum
267. This section increases the prescribed sum from £5,000 to £10,000. The prescribed sum is
the maximum amount the sheriff may impose for a common law offence and certain statutory
offences under summary procedure.
Section 38: Compensation orders
268. This section amends section 249 of the Criminal Procedure (Scotland) Act 1995. That
section prescribes and limits the circumstances in which a court can impose a compensation
order on an offender. The purpose of the amendment is to extend the power of the court to
impose compensation orders.
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269. This section is also relevant to the operation of the new alternative to prosecution
introduced in section 39 of this Bill – the compensation offer – as prosecutors are empowered to
issue compensation offers in circumstances where a court could, on conviction, impose a
compensation order.
270. The introduction of section 249(1)(b) of the 1995 Act permits compensation to be ordered
by a court, or offered by a prosecutor, in circumstances where alarm or distress have been caused
directly by the actions complained of. Currently, section 249(1) limits compensation orders to
circumstances where personal injury, loss or damage is caused either directly or indirectly.
Penalties as alternative to prosecution
Section 39: Fixed penalty and compensation offers
271. This section provides considerable changes in procedures relating to existing alternatives
to prosecution, and introduces a new alternative to prosecution, to be known as the compensation
offer. It makes significant amendments to sections 302 and 303 of the 1995 Act, and introduces
a number of new sections to that Act. Sections 302 and 303 deal with conditional offers of a
fixed penalty by prosecutors (generally known as “fiscal fines”).
Conditional offers – changes to procedures etc
272. Subsection (1)(a) amends section 302(2) of the 1995 Act, which covers the information
which requires to be provided to the alleged offender in a conditional offer. The amendments
take account of the revised procedure introduced by this Bill. It is also made clear that an offer
letter can stipulate that the whole penalty is to be paid in a single instalment.
273. Subsection (1)(b) makes consequential amendments to section 302(4) of the 1995 Act,
which covers the obligations on the clerk of court to notify the procurator fiscal whether or not
the conditional offer has been accepted.
274. Subsection (1)(c) inserts subsections (4A) - (4C) into section 302 of the 1995 Act. This
effects a change to the way in which fixed penalties are administered. Acceptance of a
conditional offer of a fixed penalty will now be either by making any payment in respect of the
offer, or by taking no action in respect of the offer. Currently, fixed penalties require the
suspected offender to take positive steps to accept it. The terms of these new subsections render
subsections (5) and (6) of section 302 redundant, and these are repealed by subsection (1)(d) of
this section.
275. Subsection (1)(e) amends the maximum level of a conditional offer, from level 1 on the
standard scale (presently £200) to level 2 (presently £500).
276. Subsection (1)(h) inserts new subsections (8A) and (8B) into section 302 of the 1995 Act.
Subsection (8A) raises a rebuttable presumption that the alleged offender has received a
conditional offer if it is sent to: the address given by the alleged offender in relation to a recall
application under section 302C(1) (see paragraphs 215 to 220 below); or to any address which
the alleged offender has given to the clerk of court or the procurator fiscal in respect of that offer.
Subsection (8B), in turn, raises a presumption in relation to the operation of section 141(4) of the
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1995 Act, which covers the citation of accused persons to court. It provides that citation of the
accused will be presumed to have been successfully effected if sent to the same address at which
it can be proved the accused received a conditional offer, or at another address given by the
accused in connection with that offer.
277. Subsection (1)(i) amends section 302(9) of the 1995 Act. It extends the range of offences
for which conditional offers can be made. At present a conditional offer can be made in respect
of any offence which can be tried in the district court. It will now be competent to make a
conditional offer in relation to any offence which can be tried summarily.
New section 302A - compensation offer
278. Section 39(2) introduces three new sections into the 1995 Act (sections 302A to 302C).
The first of these sections, 302A, creates compensation offers by the procurator fiscal and
provides a mechanism for their operation. Many of the procedures are identical to, or similar to,
those made for the operation of the new system which will apply to conditional offers of a fixed
fine.
279. A procurator fiscal is permitted by section 302A(1) to send a compensation offer to an
alleged offender where it seems that a relevant offence has been committed. A relevant offence
is defined in section 302A(13) as an offence which can be tried summarily, and for which a court
could competently make a compensation order (section 38 and paragraphs 195 to 197 above
refer). The offer document is required by section 302A(2) to give the accused similar
information to that given in a conditional offer of a “fiscal fine”. This includes provision that the
prosecutor can stipulate that payment of the whole amount is to be made in one instalment.
280. Section 302A(3) provides that a compensation offer can be made in respect of more than
one relevant offence. Section 302A(4) obliges the clerk of court to advise the procurator fiscal
whether any payment has been made in respect of the offer or whether notice has been given that
the offer has been rejected. Sections 302A(5) and (6) provide that acceptance of an offer is
deemed either if payment is made to the offer, or if the alleged offender takes no action to
expressly reject it.
281. Section 302A(7) provides that if a compensation offer is accepted no prosecution can take
place, and no conviction will be recorded.
282. Section 302A(8) and (9) provide that the maximum amount of a compensation offer is to
be set by the Scottish Ministers, but that it is not to exceed level 5 on the standard scale
(presently £5000).
283. Sections 302A(10) and 302A(11) make provision for presumption of service of further
compensation offers and in respect of citations served in terms of section 141(4) of the 1995 Act.
These are the same as those described at paragraph 276 above.
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New section 302B – combined fixed penalty and compensation offer
284. Section 302B makes provision to allow prosecutors to make a conditional offer
combining elements of both a fine and compensation. Any such offer will be regarded as a
“combined offer”.
285. Section 302B(3) sets out the additional information which requires to be provided in a
combined offer, which in terms of section 302B(2) requires to be in a single notice.
286.
Section 302B(4) provides that acceptance of part of any such offer will be regarded as
applying to the whole offer. This guards against the possibility that, faced with two separate
offers of a fine and compensation for the same incident, the alleged offender will accept one and
reject the other.
New section 302C – recall of fixed penalty or compensation offer
287. Section 302C provides a mechanism for recalling a “fiscal fine” offer or compensation
offer. Section 302C(1) provides that the alleged offender can make a request for recall where
s/he has taken no action in respect of the offer and it is deemed to have been accepted.
288. Section 302C(2) provides that recall of deemed acceptance can be sought where the
alleged offender claims that s/he did not receive the offer; or where the offer was received but
the alleged offender claims that it was not practicable because of exceptional circumstances for
notice of refusal of the offer to be given. In both cases the alleged offender must also claim that
the offer would have been refused.
289. Section 302C(3) provides that where the alleged offender wishes to apply to have the
deemed acceptance recalled, s/he must apply to the clerk of court within certain time limits.
However, section 302C(3A) permits the clerk to consider a request for recall outwith those time
limits on cause shown. In terms of section 302C(4), on receipt of an application for recall the
clerk of court may either uphold or recall the offer.
290. Section 302C(5) gives the alleged offender the right to apply to the court which is
specified in the offer (and will be the court in which the clerk making a decision under section
302C(3) will work) for review of the clerk of court’s decision, and section 302C(6) gives the
court power, in turn, to confirm or quash the clerk’s decision. Section 302C(7) provides that the
court’s decision is final.
291. The clerk of court is obliged by section 302C(8) to inform the procurator fiscal of a
request for recall, an application for review of the clerk’s decision, and any decision taken either
by the clerk or the court in connection with the application.
292. Section 302C(9) provides that for the purposes of considering an application for recall the
procurator fiscal can certify when the offer was sent.
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Further provisions on enforcement
293. Section 39(3) makes further provision in relation to enforcement of alternatives to
prosecution, and amends section 303 of the 1995 Act accordingly.
294. Subsection (3)(a) provides that, where an alternative to prosecution has been accepted,
any outstanding amount is to be treated for enforcement purposes as if it were a fine imposed by
the court.
295. Subsection (3)(b) provides that no action is to be taken to enforce a “fiscal fine” or
compensation offer where acceptance has been deemed by the alleged offender’s lack of action,
unless a notice is sent to the alleged offender explaining that enforcement action is to be taken,
and outlining the recall procedure. Action can only be taken once any application for recall has
been dealt with.
Section 40: Work orders
New section 303ZA – Work orders
296. This section inserts a new section 303ZA into the 1995 Act. It creates a new alternative
to prosecution – the “work order” (which has also been referred to as the “fine on time” or
“community fiscal fine”).
297. Section 303ZA(1) empowers a procurator fiscal to make a ‘work offer’ to an alleged
offender who appears to have committed a relevant offence (defined in section 303ZA(17) as
one which is triable summarily). This offer will give the alleged offender the option of
performing a period of unpaid work where a monetary penalty such as a “fiscal fine” or a
compensation offer are not deemed appropriate.
298. Section 303ZA(2) sets the minimum (10 hours) and maximum (50 hours) number of
hours work that can be offered under a work offer. Section 303ZA(3) outlines the information
which will require to be contained on the notice of offer. In many ways this is similar to the
information which requires to be on the notice of offer of the two other alternatives to
prosecution which are described above. The circumstances of the alleged offence, the amount of
work which will require to be completed, the date by which the work will require to be
completed, and the consequences of acceptance and completion of the offer all require to be in
the offer.
299. Section 303ZA(4) permits the work offer to be made in respect of more than one offence,
and subsection (5) provides details on what the alleged offender requires to do to accept the
offer. Unlike the new system for “fiscal fines” and compensation offers, the work offer requires
to be positively accepted by the alleged offender.
300. Section 303ZA(7) provides that if the offer is accepted, the procurator fiscal can then
make a work order against the alleged offender. On doing so, the procurator fiscal must send a
notice to the alleged offender that a work order has been made, containing details of the amount
of work to be carried out and details of the person who is to supervise performance of the order
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(section 303ZA(8)). Section 303ZA(9) obliges the procurator fiscal to advise the supervising
local authority of the imposition of an order.
301. Section 303ZA(10), (11) and (12) deal with the manner in which the supervising officer’s
duties are to be discharged. The officer is to determine the nature, time and place of the work to
be done, and give directions to the alleged offender regarding its performance. The officer is
also to provide the procurator fiscal with details of the performance of the order. The purpose of
this last provision is to allow the procurator fiscal to consider whether, in the event that the order
is not completed satisfactorily, further action is appropriate. The officer is under a duty, as far as
possible, not to direct the alleged offender to carry out work which would hamper the alleged
offender’s attendance at work or education, or which would conflict with the alleged offender’s
religious beliefs.
302. Section 303ZA(13) provides that where the alleged offender completes the work required
in the order s/he will not face prosecution for the alleged offence. In the event that the entire
order is not completed satisfactorily, the procurator fiscal will have the option of prosecuting the
alleged offender for the alleged offence giving rise to the work order, even if some work has
been carried out under the order.
303. Section 303ZA(14) and (15) gives the Scottish Ministers a regulation-making power to
make specific provision in relation to specific aspects of a work orders as set out in subsection
(1). In particular the Scottish Ministers may specify what kind of work may or may not be
undertaken.
304. Section 303ZA(16) makes provision for citation of the alleged offender in subsequent
prosecution. The position is similar to that for “fiscal fines” and compensation offers. Citation
will be presumed to have taken place if it is effected at the address at which the alleged offender
is proved to have received an offer, or any other address provided by the alleged offender.
Section 41: Disclosure of previous offers
305. This section amends section 69 (notice of previous convictions), section 101 (previous
convictions: solemn proceedings), and section 166 (previous convictions: summary proceedings)
of the 1995 Act, and makes provisions governing the circumstances in which an offer of an
alternative to prosecution can be disclosed to the court. To all intents and purposes the
amendments to each section have an identical effect.
306. The primary purpose of these amendments is to allow the prosecutor to include in any
notice of previous convictions, whether in a solemn or summary case, details of an alternative to
prosecution which has been accepted (completed in the case of a work order) by the alleged
offender in the two years preceding the date of the new offence under consideration.
307. In the case of the financial alternatives to prosecution – the “fiscal fine” and the
compensation offer – the procurator fiscal can disclose details of these alternative disposals to
the court whether the offer has been accepted by payment having been made, or whether
acceptance has been deemed by the alleged offender taking no action in respect of the offer.
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308. It is not intended that accepted “fiscal fines” or compensation offers, or completed work
orders, should be regarded as criminal convictions for this or any other purpose. The relevant
sections of the 1995 Act are all amended to make it clear that accepted alternatives to
prosecution are to be regarded as “alternative disposals” for the purposes of this part of the Act.
309. In addition, the statute will now explicitly permit prosecutors, on conviction for an
offence where an offer of an alternative to prosecution was made, to advise the court of the terms
of any such offer.
Section 42: Time bar where offer made
New section 136B – time limits where fixed penalty offer etc. made
310. This section inserts a new section 136B into the 1995 Act. The purpose of this section is
to alter the operation of time bar in statutory cases where an alternative to prosecution has been
offered. It is intended that this will avoid the situation where the time spent in offering an
alternative which is then declined makes it difficult or impossible to take proceedings within
statutory time limits.
311. Section 136B applies to conditional offers, compensation offers and work offers. Section
136B(1) provides that in connection with conditional offers and compensation offers, for the
purpose of calculation of any period of time bar, the period between the date of any offer of an
alternative, and the date of refusal of the offer or date of recall of deemed acceptance, is to be
disregarded.
312. In the case of work offers, section 136B(1)(c) provides that the period between the date
of the offer and the last date for acceptance of the offer is to be disregarded where the offer is
refused. In addition, where the offer is accepted but not completed the time between the date of
the offer and the date specified for completion of the order is to be disregarded.
313. Section 136B(2) provides that a prosecutor can certify the period of time which is to be
disregarded for these purposes.
Enforcement of fines etc.
Section 43: Fines enforcement officers and their functions
314. This section amends the 1995 Act to include new sections 226A to 226I. These introduce
new arrangements for the enforcement of fines and other financial penalties, including provision
for the appointment of fines enforcement officers (FEOs), who will provide information and
advice to the offender in relation to payment of the fine and will also have new sanctions to use
against offenders who default in payment of their fines or penalties.
New Section 226A – Fines enforcement officers
315. Subsection (1) makes provision for a new post of fines enforcement officer. FEOs will
undertake a number of enforcement related duties previously undertaken by the courts, such as
dealing with applications for further time to pay. They will also be responsible for a range of
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enforcement activity. The FEO will be an officer of the Scottish Court Service (SCS), an agency
of the Scottish Executive.
316.

Subsection (2) sets out the core functions of FEOs. These are––
•

to provide information and advice to offenders about payment of fines or penalties,
and

•

to secure compliance with the terms of an enforcement order made under section
226B.

317. Subsections (3) and (3A) provide that where an offender is subject to more than one
enforcement order the FEO must have regard to the total amount outstanding and, where there is
an enforcement order in another sheriff court district from that in which the offender resides, the
FEO for the district in which the offender resides may assume responsibility for the functions of
the order. This is to ensure that only one FEO has responsibility for exercising functions under
an enforcement order.
318. Subsections (3B) and (3C) provide that where an FEO takes responsibility for an
enforcement order under subsection (3A) that fact must be notified both to the offender and to
any FEO for the district in which the enforcement order was made.
319. Subsection (4) empowers the Scottish Ministers to make further provision by regulation
as to FEOs and their functions. In due course, this could be used to give FEOs additional
functions or to modify the exercise of existing functions. The regulations will be subject to
affirmative procedure.
New Section 226B – Enforcement orders
320. Subsections (1) and (2) give the court discretion to make an enforcement order in relation
to a fine. The expectation is that the court will make an enforcement order when considering
whether to grant time to pay under section 214 or 215 of the 1995 Act. However, the court is not
required to make an order if it does not consider that an order would be appropriate.
321. Subsection (5) provides that an enforcement order may be made by the court in relation to
the payment of certain penalties, on the application of the clerk of court and in the absence of the
offender. Those penalties are detailed in subsections (4), (4A) and (4B). Subsection (5) applies
where the offender:
•

has accepted or is deemed to have accepted a fixed penalty offer or compensation
offer as an alternative to prosecution under section 302(1) or 302A(1) of the 1995
Act (subsection 4);

•

is liable to pay a fixed penalty under section 54 or section 62 of the Road Traffic
Offenders Act 1988 which has been registered under section 71 of that Act, or is
liable to pay (by virtue of section 131(5) of the Antisocial Behaviour etc. (Scotland)
Act 2004) a fixed penalty notice issued under section 129 of that Act (subsection
4A);
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•

is the subject of a transfer of fine order in respect of a fine imposed in England and
Wales in relation to which a collection order has been made (subsection (4B)).

322. The enforcement order, a copy of which will be sent to all offenders, imposes a statutory
requirement to pay the fine or penalty as specified in the order. The order will also contain
certain information, as set out in subsection (6), including
•

details of the fine or penalty;

•

the arrangements for making payment (including the time for payment and, if
applicable, the number of instalments permitted by the court);

•

contact details of the fines enforcement officer; and

•

information about the effect of the order in the event that the offender defaults on
payment of the fine.

323. The sanctions for non – compliance, as detailed in new sections 226D, 226E and 226F
include seizure of an offender’s motor vehicle; a deduction from benefits order; earnings
arrestment; and arrestment of an offender’s bank or building society account. The enforcement
order empowers the FEO to apply these sanctions, subject to the provisions of sections 226D to
226F.
324. Subsections (7) & (7A) prohibit the court (when making or intending to make an
enforcement order) from imposing an alternative period of imprisonment or dealing with
applications for further time to pay for as long as an enforcement order has effect. The order will
cease to have effect if the penalty is fully paid or the court decides to revoke the order.
New Section 226C – Variation for further time to pay
325. One of the core functions of the FEO (section 226A (1)(a)) is to provide information and
advice to offenders as regards payment. The FEO will make contact with the offender following
the making of an enforcement order and will set out the date or dates by which payment is due.
326. However, section 226C empowers the FEO to vary the arrangements for payment.
Subsection (3) provides that an application to vary arrangements may be made orally or in
writing. The FEO will, as provided in subsection (4), notify the offender of the decision to grant
or refuse the application. Section 226H allows an offender to apply to a court for a review of a
decision of a FEO regarding the variation of an enforcement order.
New Section 226D – Seizure of vehicles
327. This section empowers a FEO to issue a ‘seizure order’ to immobilise and impound an
offender’s motor vehicle. Subsection (4) requires the FEO to notify the offender when a seizure
order has been carried out. Subsection (9) prohibits the seizure of a vehicle used by or primarily
for carrying disabled persons.
328. Subsections (5) and (6) set out the process to be followed where the fine or penalty
remains unpaid following seizure of a motor vehicle, and the powers available to the court.
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These include making an order for the sale of the vehicle, and applying the proceeds towards the
unpaid fine or penalty.
329. Subsection (6A) provides that where a third party claims to own a vehicle which has been
seized and not yet disposed of, that third party may have the seizure order set aside if it can
satisfy the FEO (or subsequently the sheriff) that their claim of ownership is valid. Subsection
(6B) makes clear that the provision in subsection (6A) does not preclude any other proceedings
for the recovery of the vehicle.
330. Regulations may be made under subsection (10) in order to provide greater detail about
seizure orders, including the circumstances in which they may and may not be made. The
intention is to pilot this new sanction, before national roll-out is considered. Subsection (11)
provides details of the scope of the regulations.
New Section 226E - Deduction from Benefits
331. Section 226E enables the FEO to request the court to make an application for a deduction
from benefits to be made from an offender, for the purpose of obtaining payment of a fine or
penalty.
New Section 226F – Powers of Diligence
332. Section 226F provides that, when making an enforcement order, the court must also grant
warrant for civil diligence. This warrant will authorise the FEO to execute arrestment of
earnings and funds in bank accounts. The purpose is to obtain the amount of the penalty which
has not been paid. The diligence powers of the FEO are subject to regulations which the Scottish
Ministers may make about the circumstances in which diligence powers may be exercised and
the application of other law relating to diligence. The intention is that any existing and new
legislation relating to diligence (such as the Debtors (Scotland) Act 1987 and relevant provisions
of the Bankruptcy and Diligence Bill) will apply to FEOs when they exercise diligence powers,
subject to such modifications as may be necessary.
New Section 226G – Reference of case to court
333. Subsections (1) and (2) make provision for any outstanding fine to be referred back to the
court. Referral can take place where the FEO has formed the view that the fine or penalty, or the
unpaid balance, is unlikely to be paid or where, for any other reason, the FEO considers it
appropriate (for example, where the offender has failed to co-operate with the FEO). In these
circumstances the FEO will, as outlined in subsections (3) to (5), provide a report to the court on
the circumstances of the case.
334. Subsections (6) to (9) provide details of the procedure to be followed by the court on
receipt of a report and reference from the FEO. This will involve an enquiry, in the offender’s
presence, into the reasons for failure to pay the fine and penalty. The court is given a range of
disposal options following such an enquiry. These include revoking the enforcement order and
dealing with the offender as if the order had not been made. This could mean imposing a period
of imprisonment.
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New Section 226H – Review of actions of FEO
335. This section provides that an offender may apply to the court for a review of a decision of
a FEO in relation to an application for variation for further time to pay, or an order to immobilise
and impound the offender’s motor vehicle. The application must be made within 7 days of being
notified of the decision relating to further time to pay or the making of a seizure order. When
determining the application, the court can confirm, alter or quash the decision of the FEO or
make any other order that it considers appropriate.
New Section 226I Enforcement of fines etc.: Interpretation
336. This section sets out certain definitions for terms used in sections 226A to 226H, and
describes the penalties to which these provisions apply. There is an order making power to allow
additional penalties to be added to the definition of “relevant penalty”. This would have the
effect of increasing the range of penalties for which the FEO could have responsibility.
Section 43A: Recognition of EU financial penalties
337. Section 43A entitles Scottish Ministers to make provision, by means of an order subject
to the affirmative procedure, implementing any obligation created by or arising under the council
Framework Decision on the application of the principle of mutual recognition to financial
penalties in so far as they have effect in or as regards Scotland. The purpose of the Decision
(2005/214/JHA of 24 February 2005) is to allow financial penalties imposed in criminal
proceedings to be transferred to other member states for enforcement – improving enforceability
of fines across the EU.
Breach of post-conviction orders
Section 44: Probation and community service orders
338. The purpose of this section is to provide that those who are in alleged breach of a
probation or community service order will be provided with a copy of the report to the court
detailing the grounds of the alleged breach. Service of the copy report is to be in accordance
with provisions in the Act of Adjournal, and provision is made for postal service.
339. Subsection (1) makes the change for probation orders; and subsection (2) extends it to
community service orders. Sections 232 and 239 of the 1995 Act are amended accordingly.
Section 45: Restriction of liberty orders
340. The purpose of this section is to permit breach of a restriction of liberty order to be
proved by the evidence of one witness. This provision brings proof of breach of such orders into
line with proof of the breach of probation, community service, drug treatment and testing, and
supervised attendance orders. Section 245F of the 1995 Act is amended accordingly.
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PART 4 – JP COURTS AND JPS
Establishing JP courts etc.
Section 46: Establishing JP courts
341. This section imposes a general duty on the Scottish Ministers to make provision for
summary criminal courts. The Scottish Ministers are also given the power to establish JP courts
by order, with reference to particular sheriff court districts. It is intended that JP courts will
eventually replace district courts and will be established on a phased basis, sheriffdom by
sheriffdom, for the purpose of delivering a unified summary criminal courts administration under
the administration of SCS.
342. Before making an order establishing JP courts, the Scottish Ministers must consult the
sheriff principal for the relevant sheriffdom. There is a presumption that there will be at least one
JP court established for each sheriff court district, except where Scottish Ministers determine that
a JP court is not necessary. Currently there are no district courts in the sheriff court districts of
Lerwick, Orkney and Lochmaddy. It is not anticipated that any JP courts will be established in
these districts.
343. Subsection (5) requires Scottish Ministers, in deciding whether a JP court is necessary, to
take account of the amount of summary criminal business and the capacity of other JP or sheriff
courts in the sheriffdom.
344. Subsection (6) provides that, where JP courts have been established, Scottish Ministers
may subsequently, by order, provide for the relocation or disestablishment of a JP court.
Subsection (7) provides that, before making such an order, Scottish Ministers must consult the
sheriff principal for the relevant sheriffdom.
Section 47: Making provision for JP courts
345. This section imposes a duty on Scottish Ministers to make provision for the organisation
and administration for JP courts. The Scottish Ministers are also responsible for providing
suitable and sufficient premises and facilities.
346. In making such provision, the Scottish Ministers may require local authorities to let or
sub-let their premises to the Scottish Ministers for the purposes of the JP court, or to make their
premises available for use as a JP court (e.g. through a licence arrangement). The level of rent
that is payable, and the other terms of any lease, will be subject to agreement. Any dispute that
the parties are unable to resolve is to be determined by an arbiter (subsection (6)). These
provisions should be read in conjunction with section 52 which confers a power on the Scottish
Ministers to transfer property that is used for or in connection with a district court.
Section 48: Administration of JP courts
347. This section places the responsibility for the efficient administration of JP courts in the
sheriffdom on the sheriff principal. In exercising this responsibility, the sheriff principal may
issue administrative directions to those involved in the administration of JP courts (other than the
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Scottish Ministers). The Scottish Ministers may also issue administrative directions for the
purpose of ensuring the efficient administration of JP courts, subject to prior consultation with
the sheriff principal.
Section 49: Area and territorial jurisdiction of JP courts
348. The territorial jurisdiction of JP courts is set out in subsection (1), which provides that a
JP court may try offences committed within the sheriff court district in which it is located, or in
any other sheriff court district within the sheriffdom. This is similar to the territorial jurisdiction
of the sheriff court. Further provision relating to the jurisdiction of JP courts is contained in
sections 9 and 10 of the 1995 Act, as modified by paragraphs 7 and 8 of the schedule to the Bill.
349. Subsection (4) provides that a JP or stipendiary magistrate may exercise their judicial
functions at any place within the sheriffdom where s/he is appointed. Subsection (5) further
provides that a JP or stipendiary magistrate may sign, at any place in Scotland, a warrant,
judgement, interlocutor or other document relating to criminal proceedings within the
sheriffdom. Subsection (5A) makes it clear that a JP or stipendiary magistrate may exercise
signing functions, as defined in subsection 63(6) of the Bill, within Scotland.
350. Subsection (6) is a transitional provision. It ensures that, after a JP or stipendiary
magistrate has been appointed for a sheriffdom (in terms of section 54(2) of the Bill), s/he may
continue to work within any remaining district court that lies wholly or partly within the
sheriffdom.
Section 50: Constitution and powers etc. of JP courts
351. Section 50(1) makes clear that the JP court has competence, subject to the provisions in
sections (6) and (7) of the 1995 Act, to deal with summary proceedings in respect of offences.
Section 7(1) of the 1995 Act provides that District courts have the power to deal with common
law offences. That subsection is repealed by paragraph 7(2) of the Schedule to this Bill. The
revised subsection 7(3) of the 1995 Act, which is inserted by the same paragraph of the
Schedule, instead makes it clear that District Courts have the power to try any common law or
statutory offences which are triable summarily.
352. Section 6(2) of the 1995 Act provides that a district court may be constituted by one or
more JPs. Some district courts sit with benches of 3 JPs, in others only 1 JP presides. Section
6(2) is modified in the schedule to the Bill and, as modified, will allow the JP court to be
constituted by one or more JPs. However, section 50(2) provides the Scottish Ministers with the
power to amend section 6(2) of the 1995 Act, by order, to provide that a JP court may be
constituted by one JP only.
353. This section also makes provision relating to the staff of JP courts, including clerks of
court. The clerk of a JP court will be a solicitor or advocate, and will provide legal advice to the
court. Clerks of court and other staff will be appointed and employed by Scottish Ministers (in
practice they will be employees of the SCS).
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Section 51: Abolition of district courts
354. This section sets out the process for the disestablishment of district courts. The intention
is that all of the district courts in a particular sheriffdom will be disestablished at the same time
as JP courts are established in a sheriffdom under section 46 of the Bill. The Scottish Ministers
must consult the relevant sheriff principal and local authority before making an order to
disestablish a district court.
355. The existing legislation governing the operation of district courts is the District Courts
(Scotland) Act 1975. Subsection (4) provides for this legislation to be repealed by the Scottish
Ministers by order. The intention is that the legislation will be repealed for a particular
sheriffdom at the same time as the district courts are disestablished and the JP courts are
established.
356. Subsections (5) to (8) contain transitional provisions for remaining district courts.
Legislation relating to JP courts (including the provisions in this Bill relating to matters such as
the sentencing powers of the JP court) may be applied to district courts pending their
disestablishment.
Section 52: Transfer of staff and property
357. This section provides that, alongside an order for the disestablishment of district courts,
the Scottish Ministers will make a scheme for the transfer of the employment of certain members
of district court staff to the Scottish Administration. The scheme may apply to some or all staff
who work in the district court that is being disestablished. It may, by way of example, apply
only to staff that spend more than a particular proportion of their working time on district court
duties. Subsection (4) makes it clear that the Transfer of Undertakings (Protection of
Employment) Regulations 2006 (S.I. 2006/246) will apply to staff transferred under this section.
358. Subsections (5) to (8) make provision for the transfer to, and vesting in, Scottish
Ministers of district court properties and liabilities when district courts are disestablished under
section 51(1). Subsection (6) reflects that fact that the Scottish Ministers are not required to
transfer all district court properties to themselves. Some properties may remain with the local
authority, depending on the circumstances of each case. Subsection (8) provides that a certificate
issued by Scottish Ministers is conclusive evidence of the transfer of any such property or
liability.
Section 53: Transitional arrangements for proceedings
359. This section makes provision for the transfer of both continuing and recently completed
district court proceedings, including related records, productions and other documents, to the
appropriate JP court. Recently completed proceedings are proceedings that have been completed
not more than 5 years before the date on which the district court in question is disestablished.
360. The sheriff principal for the sheriffdom in which the district court is located will
determine the relevant JP court to which proceedings and records should be transferred.
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Appointment of JPs etc.
Section 54: Appointment of JPs
361.

This section provides for the appointment of justices of the peace.

362. Subsection (1) makes it clear that JPs will be appointed by Scottish Ministers on behalf of
and in the name of the Queen. This provision is essentially the same as the existing provision
which provides for the appointment of JPs – section 9(1) of the District Courts (Scotland) Act
1975 (the 1975 Act).
363. Subsection (2) indicates that JPs are to be appointed to a sheriffdom. This provision
should be read alongside section 49(4) of the Bill which makes it clear that they will be able to
perform judicial functions (i.e. sit on the bench) in any part of the sheriffdom to which they are
appointed. Under sections 9(1) and 26(1) of the 1975 Act, JPs are currently able to perform
judicial functions within the local authority area to which they are appointed. The Bill therefore
has the effect of widening the geographical area within which JPs can act.
364. Subsection (3) states that a JP’s appointment is for a term of five years. Under the 1975
Act, there was no limit to the length of a JP’s appointment (although all “full justices”, who
were eligible to sit on the bench, had to become “signing justices” on the supplemental list when
they reached the age of 70, and therefore ceased to be able to sit on the bench).
365. Subsection (5) requires the Scottish Ministers to comply with any orders that they make
as to procedure and consultation for appointing JPs. This provision reflects the terms of section
9(8A) of the 1975 Act, which was inserted into the 1975 Act by the Bail, Judicial Appointments
etc (Scotland) Act 2000. No regulations have been made under section 9(8A) of the 1975 Act.
Regulations under this subsection are likely to make it clear that candidates will be
recommended to Scottish Ministers for appointment as JPs, prior to their first five year
appointment, by Justice of the Peace Advisory Committees (JPAC), chaired by the sheriff
principal of the relevant sheriffdom.
366. Further to subsection 6(a), each JPAC will have a mixture of lay members and JPs. The
order is also likely to make it clear that each JPAC should agree protocols with the Judicial
Appointments Board for Scotland, setting out how it will recruit JPs. These protocols are likely
to deal with matters such as the way in which JP vacancies should be publicly advertised.
367. Subsections (7) and (8) deal with existing justices of the peace. Subsection (7) makes
provision for their appointment to be terminated on a date specified by order. However, the
effect of subsections (7)(b) and (8) is that any full JPs who have been placed on the court rota
during the 12 months before that specified date are to be appointed as a JP under subsection (1)
unless they decline their appointment. This provision will ensure that all existing JPs who sit on
the bench become subject to the new arrangements for JPs set out in this part of the Bill. The
intention is that the Executive will write to all current full JPs several months before their
appointment is due to be terminated. It will explain that their appointment will cease on a given
date, but state that they will be appointed as JPs providing they have been, or will be, placed on
the court rota during the twelve months prior to that date and that they agree to meet certain
conditions (these are dealt with in the next section). JPs who agree to this will return a form to
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the Executive, and will be reappointed as JPs. Their new appointments will start on the day that
their old appointments cease.
Section 55: Conditions of office
368. This section sets out the conditions which may be attached to the appointment of justices
of the peace.
369. Subsection (1) states that somebody is not to be appointed as a JP unless they ordinarily
live in, or within 15 miles of, the sheriffdom to which they are being appointed. This subsection
only applies to a JP's first appointment. A JP who moved outside of the sheriffdom during the
course of their five year appointment, but who still undertook duties on the bench within the
sheriffdom to which they were appointed, would be eligible for reappointment at the end of five
years, but could be subject to a recommendation against reappointment made by the sheriff
principal in terms of section 57(3)(c).
370. The effect of subsection (1) is slightly different to that of sections 9(3) and 9(4) of the
1975 Act. These provisions prevent a JP from holding office, or acting as a JP, unless they live in
or within 15 miles of their local authority area. They also allow Scottish Ministers to waive this
requirement if they consider it to be in the public interest to do so. The new provisions remove
this element of discretion at the time of a JP's appointment.
371. Subsection (2) states that the appointment of JPs shall be made subject to conditions
relating to training, appraisal and their availability to meet the business needs of the relevant part
of their sheriffdom. The intention is that JPs will need to accept these conditions prior to being
appointed. Subsection (3) makes it clear that the sheriff principal will assess the likely court
business in their sheriffdom. The sheriff principal’s assessment will be referred to when setting
conditions on JPs’ required availability.
372. Subsections (4) and (5) require the Scottish Ministers to pay allowances to JPs according
to a scheme devised by them. These allowances are likely to cover reimbursement for expenses
incurred in fulfilling the duties of a JP, and also reimbursement for any loss of earnings as a
result of undertaking a JP's duties. Under section 17(6) of the 1975 Act, allowances to JPs are
currently paid by local authorities.
Section 56: Training and appraisal of JPs
373. This section allows Ministers to make provision in relation to the training and appraisal
of JPs and future JPs. It also allows them to establish committees which will have responsibility
for key functions relating to training and appraisal.
374. Under the 1975 Act, Scottish Ministers have the power to make schemes and provide
courses for the instruction of justices of the peace. They do not however have any powers
relating to appraisal.
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375. In practice, the Executive envisages that the training and appraisal of JPs will come under
the overall oversight of the Lord President. That is the reason for the provisions at subsection (2)
and (4).
376. It is likely that candidates, having undergone a recruitment process, will be required to
undergo a mandatory induction scheme before being recommended to Ministers for appointment
as JPs. The Executive currently envisages that the content of this scheme will be drawn up or
approved by the Judicial Studies Committee, a non-statutory body which organises training
courses for the Scottish judiciary. The scheme would then be issued or approved by the Lord
President.
377. The Executive also envisages that all existing JPs will be required to undertake a
minimum amount of ongoing training each year, including being required to undertake refresher
training within two years of taking up their new five year appointments. Again, it is likely that
the Judicial Studies Committee would draw up or approve these ongoing training requirements,
which would then be issued or approved by the Lord President.
378. With regard to appraisal, the Executive envisages that JPs will be appraised against a
competence framework which would be drawn up or approved by the Judicial Studies
Committee. This competence framework would then be approved by the Lord President.
379. Subsection (3) allows the order in relation to training and appraisal to include the power
to establish committees. These committees will have the power to devise or adopt appropriate
training and appraisal courses and systems; to ensure that these courses or systems are delivered
or used; and to provide advice about training and appraisal. These committees' composition and
functions will be set out in more detail in the draft order. It is likely that groups in each
sheriffdom, mainly or entirely composed of JPs, will be given responsibilities relating to the
delivery of appraisal and training within the sheriffdom. In doing so, they will effectively assume
the responsibilities for training that justices' committees currently have under section 16(1)(c) of
the 1975 Act.
Section 57: Reappointment of JPs
380. Subsection (1) makes it clear that a JP is eligible for reappointment on the expiry of their
five year appointment. A JP who has resigned from office is also eligible to be reappointed.
381. The effect of subsection (2) is that a JP whose five year appointment has finished shall be
reappointed unless certain circumstances apply. The subsection also sets out what those
circumstances are.
382. Subsection (2)(d) makes it clear that a JP shall not be reappointed if the sheriff principal
for the JP's sheriffdom recommends to Scottish Ministers that the JP should not be reappointed.
Subsection (3) sets out the grounds on which the sheriff principal may make such a
recommendation. They are that the JP has inadequately performed the functions of a JP; that the
JP has, without good reason, failed to meet requirements under section 55(2) relating to training,
appraisal or availability to meet the business needs of the relevant part of their sheriffdom; that
the JP no longer lives within fifteen miles of the sheriffdom to which they are appointed; or on


408

52

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill as amended at
Stage 2 (SP Bill 55A)
such other ground as the sheriff principal considers relevant (one example of this might be if the
JP had been convicted of a number of motor offences during the previous five years).
383. The provision at subsection 3(a) relating to inadequate performance of the functions of a
JP is intended to allow a sheriff principal to recommend against reappointment if, for example, a
JP’s appraisals had demonstrated that they were not performing adequately.
Section 58: Removal of JPs
384. This section deals with the circumstances in which a JP can be removed from office. At
present, section 9A of the 1975 Act deals with the removal of a full JP from office.
385. In keeping with the existing law, subsections (1) and (2) provide that a JP may only be
removed from office during their five year term of appointment by order of a tribunal appointed
by the Lord President of the Court of Session.
386. Subsection (5) makes it clear that a tribunal appointed by the Lord President of the Court
of Session can order a JP's removal on only a limited number of specified grounds. Subsection
(5) also states that the tribunal's investigations are to be carried out at the instance of the sheriff
principal for the sheriffdom to which the JP is appointed. This represents a change from section
9A(2) of the 1975 Act, which provides that the tribunal's investigation is to be carried out at the
request of the Scottish Ministers.
387. The combined effect of subsection (4)(a), subsection (4A) and subsection (5) is to ensure
that the sheriff principal who chairs the tribunal and sheriff principal who requests the tribunal's
investigation will be different persons. Under section 9A(2) and (4) of the 1975 Act, tribunals are
requested by Scottish Ministers and chaired (unless the Lord President decides otherwise) by the
sheriff principal of the JP's sheriffdom. Under subsections (4)(a) and (5) of this section, tribunals
will be instigated by the sheriff principal of the sheriffdom to which the JP is appointed, and
chaired by a different sheriff principal.
388. Subsection (5)(b) states that a possible ground for removing a JP is that they have
inadequately performed the functions of a JP. As with the provision at section 57(3)(a), it is
anticipated that the tribunal may make this finding if, for example, a JP’s appraisals had
demonstrated that they were not performing adequately as a JP. It is envisaged that “inadequate
performance” will constitute a lower test than that of “inability” as a ground for removal.
389. Subsections (6) and (7) allow the Scottish Ministers to make provision by order regarding
the tribunal. It is likely that orders regarding the conduct of the tribunal will be similar to the
existing Justices of the Peace (Tribunal) Regulations (Scotland) 2001, although they will take
account of the differences, as outlined above, between the provisions of this Bill and those of the
1975 Act which relate to tribunals.
390. Subsection (6)(b) allows any order made by Scottish Ministers to authorise a specific
body or class of persons to recommend to a sheriff principal that s/he instigate the establishment
of a tribunal. This means that, for example, any committee established to oversee the appraisal of
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JPs in a sheriffdom under section 56(3) of this Bill could also be authorised to recommend to a
sheriff principal the instigation of a tribunal in order to investigate whether someone has
inadequately performed their functions as a JP.
391. Subsection (8) makes it clear that anybody who is removed from office as a JP is
ineligible for reappointment as a JP. This provision reflects the terms of section 9A(10) of the
1975 Act.
Section 59: Disqualification of solicitors who are JPs
392. This section disqualifies a solicitor who is a JP from acting in any proceedings in a JP
court in the sheriffdom to which they have been appointed as a JP. Subsection (2) extends this
disqualification to the solicitor's staff and – where the solicitor is a partner of a law firm – to any
other partner or member of staff of the partnership. This provision reflects the terms of section
13 of the 1975 Act.
Section 60: Disqualification where sequestration or bankruptcy
393. This section mirrors section 13A of the 1975 Act. It prevents someone from being
appointed as a JP or, if they have been appointed, from acting as a JP, if their estate has been
sequestrated in Scotland or if the person has been adjudged bankrupt outside Scotland. The
disqualification ceases, however, if the circumstances set out in subsections (2) and (3) apply.
394. Under section 57(2)(c) of this Bill, a JP whose estate has been sequestrated in Scotland,
or who has been adjudged bankrupt, may not be reappointed as a JP at the end of their five year
term of appointment.
Section 61: Appointment of stipendiary magistrates
395. This section provides for the appointment of stipendiary magistrates. It will replace
section 5 of the 1975 Act. Stipendiary magistrates differ from lay justices since they are
professional judges who must have been a solicitor or advocate for at least five years. Although
all local authorities, with the approval of Scottish ministers, currently have the power to appoint
stipendiary magistrates, only Glasgow City Council currently does so. Stipendiary magistrates
have the same criminal jurisdiction as a sheriff when sitting summarily, which means that they
can sentence people for up to three months in custody (or six or nine months under certain
circumstances) and fine them up to £5,000. Under the provisions of sections 33 to 35 of this Bill,
they will be able to sentence people for up to a year’s imprisonment, and fine them up to
£10,000. Justices of the peace can sentence people for up to two months’ imprisonment and fine
them up to £2,500.
396. Subsection (1) states that stipendiary magistrates are to be appointed by Scottish
Ministers. Under the 1975 Act, stipendiary magistrates are appointed by a local authority, subject
to the approval of Scottish Ministers.
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397. Subsection (2) states that a stipendiary magistrate will be appointed for a sheriffdom. A
stipendiary magistrate will be able to sit in any JP court within the sheriffdom to which they are
appointed (section 49(4) of the Bill).
398. Subsection (3) makes it clear that the appointment of a stipendiary magistrate is to be
conditional upon Scottish Ministers approving the decision to make such an appointment, on the
advice of the sheriff principal for that sheriffdom.
399. Subsection (6) makes it clear that a stipendiary magistrate may exercise the same judicial
and signing functions as a JP, and may use the title of office of JP in discharging those functions.
This means, for example, that a stipendiary magistrate is able to sign any documents for which a
JP's signature would be competent. Stipendiary magistrates will continue to have the same
jurisdiction as a sheriff sitting summarily (see section 7(5) of the 1995 Act, as amended by
paragraph 7 of the schedule to the Bill).
400. Subsections (7) and (8) bring the appointment terms of full-time stipendiary magistrates
into line with those of other full-time professional members of the judiciary in Scotland, by
providing for them to be appointed until the age of 70. Under the 1975 Act, retirement for
stipendiary magistrates is set according to the conditions of service “applicable to service in local
government.” The provisions for the appointment terms of part-time stipendiary magistrates are
similar to those for JPs at subsections 54(3) and (4) of this Bill. Part-time stipendiary magistrates
will be appointed for renewable terms of five years, subject to the entitlement to resign at any
time and need to retire at 70.
401. Subsection (9) requires Scottish Ministers to comply with any order that they make as to
procedure and consultation for appointing stipendiary magistrates. Subsection (10) illustrates
what such an order may relate to. This allows Ministers to set out, by order, how stipendiary
magistrates would be recruited. The order could, for example, set out any role that the Judicial
Appointments Board for Scotland may assume in the recruitment process. These subsections
replicate the provisions for JPs at section 54(5) and (6).
402. Subsection (12) concerns those currently holding the office of stipendiary magistrate. It
replicates the provisions made for JPs at section 54(7). Subsection (12) makes provision for
stipendiary magistrates' appointment to terminate on a date specified by order. It also states that
they are to be appointed as a stipendiary magistrate under section 61 unless they decline their
appointment. Their new appointments will start on the same the day that their old appointments
cease.
Section 62: Stipendiary magistrates: further provision
403. This section makes provision for the payment, reappointment, removal and
disqualification of stipendiary magistrates.
404. Subsection (1) gives Scottish Ministers the power to determine the remuneration,
allowances and pension provision of stipendiary magistrates. The exact mechanism by which
Ministers will determine this is still to be decided. One possibility is that the remuneration of
stipendiary magistrates will be linked to another, independently determined, pay scale.
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Subsection (2) makes it clear that Scottish Ministers are to pay the expenditure arising from
subsection (1).
405. Subsection (3) specifies those provisions in the Bill relating to JPs which also apply to
stipendiary magistrates. These provisions relate to terms of appointment, reappointment, removal
and disqualification.
406. The provisions in section 57 of the Bill will, in effect, only apply to part-time stipendiary
magistrates, since they relate to reappointment at the end of a five year term of appointment. A
part-time stipendiary magistrate is to be reappointed at the end of their five year term unless they
decline their reappointment; they are aged 69 years or over; they are disqualified under the
provisions of section 60 relating to sequestration and bankruptcy; or the sheriff principal makes a
recommendation against reappointment. Sheriffs principal will be able to recommend against the
reappointment of part-time stipendiary magistrates on the grounds that they have not complied
with any terms of appointment relating to their availability to meet local business needs (this
provision could be especially relevant for part-time stipendiary magistrates) and on such other
grounds as the sheriff principal considers relevant. Since stipendiary magistrates will not be
subject to training, appraisal or residential requirements, failure to comply with any of those is
not specified as a possible ground for removal. Since stipendiary magistrates will not be subject
to appraisal, “inadequate performance” does not constitute a specific ground for a
recommendation against reappointment for part-time stipendiary magistrates.
407. Similarly, at subsection (3)(c) the “inadequate performance” provision set out at section
58(5)(b) of this Bill as a possible ground for removing JPs does not apply to stipendiary
magistrates.
408. Under subsection (3)(d), the provisions of sections 59 and 60 apply to stipendiary
magistrates as well as to JPs. These sections relate to the disqualification of solicitors who are
JPs, and disqualification in the case of sequestration and bankruptcy.
Section 63: Signing functions
409. This section sets out who, in future, will be able to carry out the signing functions which
can currently be undertaken by people on the supplemental list under sections 15(8) and (9) of
the 1975 Act.
410. Subsection (1) makes it clear that no person who is a member of a local authority, a
member of the Scottish Parliament, a member of the House of Commons or a member of the
House of Lords can sit on the bench as a JP. JPs who become members of these bodies can still,
however, exercise the signing functions set out at subsection (6). In addition, any member of a
local authority can exercise the signing functions set out at subsection (6), regardless of whether
or not they are a JP.
411. Subsection (6) defines what is meant by "signing functions". The definition is the same as
that currently used in section 15(9) of the 1975 Act, and limits the range of documents which can
be signed. For example, local authority members will be able to countersign written declarations
that somebody has lost their insurance policy, or that they wish to change their name. They are
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also able to confirm facts within their own knowledge – for example by signing passport
applications and shotgun licensing applications for people whom they know. However unlike
“full” justices of the peace under the 1975 Act, or any justice of the peace under the current bill,
people who can only undertake “signing functions” cannot sign affidavits (since these record oral
statements) or warrants.
412. These sections are different in their effect from the provisions of the 1975 Act which
related to signing functions. Under sections 15(8) and (9) of the 1975 Act, anybody placed on the
supplemental list could undertake signing functions, but no other functions, by virtue of their
office. Under section 15(1) of the 1975 Act, all JPs are currently placed on the supplemental list
once they reach the age of 70. Under section 12 of the 1975 Act, as amended by the Bail,
Judicial Appointments etc (Scotland) Act 2000, councillors are not able to hold office as full
justices, but can be entered onto the supplemental list. Under section 11(1) of the 1975 Act, local
authorities are currently allowed to nominate up to one quarter of their councillors to be entered
onto the supplemental list.
413. Under the provisions of this Bill, there will not be a supplemental list. JPs who have
reached the age of 70 will not therefore have signing functions. Under subsections (2) and (3), all
councillors will automatically have signing functions by virtue of their office, which will allow
them to sign the range of documents set out in subsection (6). If a person were appointed as a JP
after this section's provisions had come into force, therefore, and then became a councillor, they
would remain as a JP at least until the end of their five year term of appointment, but would only
be able to undertake signing functions. In addition, the bar on councillors sitting on the bench as
justices will be extended to MPs, MSPs and members of the House of Lords.
414. The provisions at subsections (3) and (4) make it clear that forms (such as statutory
declarations regarding lost insurance policies) which specify a “JP” as a possible signatory, can
also be signed by a stipendiary magistrate or local authority member, if they are exercising
signing functions.
415. Subsection (5) provides that JPs and councillors cannot charge a fee for exercising
signing functions.
Section 64: Records and validity of appointment etc.
416. This section makes provision for the keeping of records of those holding office as JPs and
stipendiary magistrates. It also provides for the appointments and acts of JPs and stipendiary
magistrates to be valid, even if certain requirements set out in this Bill have not been met.
417. Subsection (1) requires Scottish Ministers to keep a list of all people who hold office as a
JP or stipendiary magistrate; a record of the instruments of appointment for all JPs and
stipendiary magistrates; and a record of any order removing a JP or stipendiary magistrate from
office. Subsections (2) and (3) require Scottish Ministers to send the list and record to the sheriff
clerk of each sheriff court, and for arrangements to be made to ensure that the list is available for
public inspection.
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418. Subsections (4) and (5) make it clear that the appointments and acts of JPs and
stipendiary magistrates are still valid, even if their appointment has not complied with the
requirements for procedure and consultation set out in an order made under section 54(5) or
section 61(9); the requirement that the JP ordinarily live in or within 15 miles of their
constituency at the time of their first appointment has not been met; or if a JP has breached one
of their terms of appointment as set out in section 57(2).
PART 5 – CROWN OFFICE INSPECTORATE
Section 65: Appointment of Inspector
419. This section provides for the appointment of Her Majesty’s Inspector of Prosecution in
Scotland by the Lord Advocate and makes provision for the length of appointment and
associated matters. Subsection (5) allows the Inspector to authorise any person to exercise any
functions of the Inspector.
Section 66: The Inspector’s functions
420.

This section provides for the functions of the Inspector.

421. Subsection (1) provides that the task of the Inspector is to secure the inspection of the
Crown Office and Procurator Fiscal Service (the “Service”). Subsection (2) makes provision for
a report to be provided by the Inspector to the Lord Advocate on any particular matter referred to
the Inspector by the Lord Advocate. These subsections place the current administrative
arrangements under statutory authority. In practice the Inspector and his or her staff will be civil
servants.
422. Subsections (3) and (4) provide authority for the Inspector to require information of any
person directly involved in the operation of the Service of a general or specific character
including in electronic or documentary form. Subsection (5) places a duty on the Inspector to
provide the Scottish Ministers with details of any expenditure incurred in the exercise of the
Inspector’s functions.
423. Subsection (6) requires the Inspector to submit an annual report to the Lord Advocate.
Subsection (7) allows the Lord Advocate to comment on the draft annual report before the
annual report is submitted under subsection (6). Subsection (8) provides for the annual report to
be laid before the Scottish Parliament.
424.

Subsection (9) ensures the independence of the Chief Inspector.

PART 6 – GENERAL
Section 67: Modification of enactments
425. This section introduces the schedule to the Bill which makes amendments to certain
enactments.
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Section 68: Orders
426. This section regulates the order making powers that are to be found in the Bill. All orders
will be made by statutory instrument. Subordinate legislation powers which are inserted into the
1995 Act are regulated by that Act.
Section 69: Ancillary provision
427. This allows the Scottish Ministers to make ancillary provision in statutory instruments in
consequence of the Bill.
Section 70: Interpretation
428.

This section provides definitions.

Section 71: Commencement and short title
429.

This section provides for commencement of the Bill to be made by order.

SCHEDULE
Modification of Enactments
Sheriff Courts and Legal Officers (Scotland) Act 1927
430. Paragraph 1 is consequential upon Scottish Ministers having the responsibility for the
administration of JP courts. They will also have responsibility for JP court clerks.
Public Records (Scotland) Act 1937
431. Paragraph 2 provides for amendments to the 1937 Act that will make it clear that the
sheriff principal will be responsible for the preservation of the records of the JP courts within his
sheriffdom.
Social Work (Scotland) Act 1968
432. Paragraph 3 is consequential on the changes made by section 40 of the Bill which
introduce work orders. It provides that a person who accepts such an order is subject to the
supervision of the Social Work department of the area where s/he is carrying out that work.
Education (Scotland) Act 1980 (c.44)
433. Paragraph 4 amends the Education (Scotland) Act to allow local authority prosecutions
under that Act to be brought in the JP court.
Legal Aid (Scotland) Act 1986 (c.47)
434. Paragraph 4A amends the Legal Aid (Scotland) Act 1986 and is intended to replicate, in
summary proceedings, changes made to solemn proceedings by the Criminal Procedure
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(Amendment) (Scotland) Act 2004. The amendments extend the availability of automatic
criminal legal aid in terms of subsection 22(1)(dd) of the 1986 Act to solicitors who have been
appointed by the court to deal with a summary trial in the absence of the accused; and disapply
the provisions of section 31(1) which allows the legally aided accused to select his or her own
solicitor in such a case. If the case is proceeding in the absence of the accused s/he will not be in
a position to choose a solicitor.
Road Traffic Offenders Act 1988 (c.53)
435. Paragraph 5 is consequential upon the establishment of JP courts and inserts references to
that court in place of the district court.
Environmental Protection Act 1990 (c.43)
436. Paragraph 6 provides that any income received from fixed penalty notices issued under
the Act will accrue to the issuing authority. This is consequential on the disestablishment of the
district court and the intended repeal of section 23(2) of the 1975 Act.
Criminal Procedure (Scotland) Act 1995
437. Paragraph 7 is consequential upon the creation of JP courts. Subparagraph 1 substitutes
references to JP courts for district courts where they appear in section 6 of the Act. The
subparagraph further provides that prosecutions under the Education (Scotland) Act 1980 may be
brought in the JP court by someone other than the procurator fiscal. This will allow local
authority prosecutions to be brought in the JP court.
438. Subparagraph (2) repeals subsections (1) & (2) of section 7 of the Act and makes further
consequential amendments to that section, clarifying the powers of the district court (and
therefore the JP court, post-introduction).
439. Subparagraph (3) is consequential on the changes introduced by the introduction of JP
courts which will be administered by the Scottish Courts Service.
440.

Subparagraphs (4) & (5) are consequential on the introduction of JP courts.

441. Subparagraph (6) amends section 9 of the 1995 Act and provides that where several
offences have been committed in different sheriff court districts the accused may be tried on a
complaint in any of the JP courts for any one of those districts.
442. Subparagraph (7) repeals section 9A of the Act. Equivalent provision to that contained in
that section is made in section 49(5) of the Bill.
443. Paragraph 8 amends section 10 of the 1995 Act and provides that crimes committed in
different sheriff court districts may be prosecuted on complaint in any of the sheriff courts or JP
courts in which the alleged offences took place. The present provisions may create a doubt as to
whether the prosecution requires to be on indictment.
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444. Paragraph 9 inserts a new section 10A into the 1995 Act and is consequential upon
sections 22 and 29 of the Bill. It confers jurisdiction upon the sheriff and the procurator fiscal of
the relevant courts where proceedings have been initiated in or transferred to a court other than
that where the offence took place. This is intended to avoid any doubt over jurisdiction as
otherwise conferred by sections 4, 9 and 10 of the 1995 Act.
445. Paragraph 9A makes technical amendments which are consequential on provisions in
relation to solemn warrants in sections 29A and 29B of the Bill.
446. Paragraph 9B makes minor amendments to sections 72F and 72G of the 1995 Act. The
relevant provisions of that Act presently relate to “proceedings on indictment”. The amendments
clarify the scope of those provisions by making it clear that all solemn proceedings are covered,
whether or not the stage of service of an indictment has been reached.
447.

Paragraph 10 makes provision consequential upon sections 3 and 27 of the Bill.

448.

Paragraph 11 subparagraph (1) deletes certain words that are unnecessary.

449.

Subparagraph (2) makes a number of minor amendments that tidy up existing provisions.

450. Subparagraph (3) substitutes intimation to the Crown Agent rather than the Lord
Advocate in bail appeals made by witnesses.
451.

Paragraph 12 makes various provisions in relation to appeals.

452. Subparagraph (A1) makes changes to the appeal system in solemn cases. Section 107 of
the 1995 Act is amended. The timescale for seeking leave of the High Court to rely on grounds
of appeal which have been deemed to be unarguable at an earlier sift is amended. In
consequence, the procedure for notification of the application to the Crown Agent is adjusted.
453. Subparagraphs (1), (1A), (2), and (3) adjust existing provisions for the sake of accuracy
in the 1995 Act.
454. Subparagraph (4) rectifies an omission in section 119(11) of the 1995 Act by substituting
new cross references in that subsection to parts of section 65 of the Act (relating to custody time
limits in solemn proceedings). The effect is that where the High Court grants authority to bring a
new prosecution under section 118(1)(c) of the 1995 Act in disposing of an appeal, and the
accused is remanded in custody pending trial, s/he will have the protection of the custody time
limits in section 65 in both Sheriff Court and High Court solemn proceedings.
455. Paragraph 12A makes minor adjustments to section 135 of the 1995 Act, and is
consequential on the introduction of section 102A into that Act.
456. Paragraph 12B is consequential on the introduction of section 32A into the 1995 Act by
section 4A of the Bill.
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457. Paragraph 12C makes changes to the appeal system in summary cases. Subparagraph (1)
amends section 180 of the 1995 Act, which deals with appeals against conviction, and
subparagraph (2) amends section 187, which deals with appeals against sentence. The effect of
the amendments is identical. The timescale for seeking leave of the High Court to rely on
grounds of appeal which have been deemed to be unarguable at an earlier sift is amended. In
consequence, the procedure for notification of the application to the Crown Agent is adjusted.
458. Paragraph 12D makes amendments to sections 211, 222 and 223 of the 1995 Act. The
amendments make further provision in relation to the collection and enforcement of fines.
459. Subparagraph (1) amends section 211(6) of the 1995 Act, which makes provision as to
whom fines should be paid and accounted for. The word “summary” is deleted from subsection
(6) in order to provide that all court imposed fines are to be subject to the provision in section
211(6). The words “clerk of court” are substituted with the words “clerk of any court, or to any
other person (or class of person) authorised by the Scottish Ministers for the purpose”. This
provides flexibility as to the individual or office holder who, in future, should be responsible for
the collection of fines and will allow, for example, certain accounting functions to be carried out
centrally, rather than by individual clerks of court. The words “by him” are also deleted from the
subsection – they are no longer being necessary in view of the other changes being made. This
subparagraph also repeals subsection (5) of section 211. Section 211(6) now makes provision in
relation to the payment of all court imposed fines, so section 211(5) is deleted as unnecessary.
460. Subparagraph (2) makes amendments to section 222 of the 1995 Act, which sets out the
procedure for the transfer of fines, both within Scotland and between Scotland and the rest of the
UK. It provides that a transfer of fines order may, in future, be made at the instance of the clerk
of court rather than the court. It inserts a new subsection (1A) into section 222 which provides
that the clerk of court in any court within a sheriffdom may transfer a fine to any other court
within the same sheriffdom for the purpose of enforcement. This provision will enable the clerk
of court to transfer all outstanding fines against an offender within the sheriffdom to a single
court, so that, where an offender needs to appear in court in respect of outstanding fines, all fines
outstanding against that offender can be considered together at the one hearing. Taken together,
these provisions will allow the clerk of court to transfer all fines (from both within and outwith
the sheriffdom) to a single court in order that they may all be considered at one court hearing
where it proves necessary to do so. Other consequential amendments are made.
461. Subparagraph (3) amends section 223 of the 1995 Act, which makes provision in relation
to the procedure to be followed by clerks of court in relation to the transfer of fines. It is
provided that where a transfer of fine order is made the clerk of the receiving court requires to
remit or account for the fine to the court in which it was originally imposed if that court is
outwith Scotland. Other consequential amendments are made.
462. Paragraph 13 is consequential on the introduction of FEOs by this Bill and provides that
where an offender who has been fined and is under the supervision of an officer of the local
authority fails to adhere to the payment arrangements for that fine the report that will be
produced by the local authority officer should be submitted to the FEO where an enforcement
order is in force in respect of the fine. Section 226F(4) as inserted provides that the FEO must
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include a copy of that report with the report s/he is required to produce to the court when
referring the case back to court.
463. Paragraph 13A is consequential upon section 4A of the Bill, and removes the right of the
prosecutor to be heard on bail post-conviction.
464.

Paragraph 14 is consequential upon the establishment of the JP courts.

465. Paragraph 14A amends section 283 of the 1995 Act. That section deals with certification
of evidence obtained using video surveillance. The amendment expands the terminology used to
include the recording of sounds as well as visual images, and to provide that any recordings need
not be only on a video tape.
466. Paragraph 15 is consequential upon the increase in sentencing power of the sheriff
provided for in part 3 of this Bill.
467. Paragraph 16 inserts definitions into the 1995 Act as a consequence of the establishment
of JP court.
468. Paragraph 17 makes further amendments to the 1995 Act as a consequence of the
introduction of JP courts.
Bail, Judicial Appointments etc. (Scotland) Act 2000
469. Paragraph 18 repeals sections 8 to 11 and paragraph 2 and 3(2) of schedule 1 of the 2000
Act which make provision for the appointment and functions of JPs. Sections 54 to 64 of the Bill
make new provision for the appointment and functions of JP. The repeal of section 11 and para
3(2) of the schedule to the 2000 Act is consequential on allowing education prosecutions to take
place in JP courts.
Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (asp. 9)
470.

Paragraph 19 makes provision consequential on section 19 of the Bill.

Criminal Justice (Scotland) Act 2003 (asp. 7)
471.

Paragraph 20 makes provision consequential on section 49(5) of the Bill.

Dog Fouling (Scotland) Act 2003 (asp. 12)
472. Paragraph 21 provides that any income received from fixed penalty notices issued under
the Act will accrue to the issuing authority. This is consequential on the disestablishment of the
district court and the intended repeal of section 23(2) of the 1975 Act.
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Antisocial Behaviour etc. (Scotland) Act 2004 (asp. 8)
473. Paragraph 22 provides that any income received from fixed penalty notices issued under
section 51 of the Act will accrue to the issuing authority. This is consequential on the
disestablishment of the district court and the intended repeal of section 23(2) of the 1975 Act.
Other amendments consequential on the establishment of the JP court are made.
Enactments generally: references to district courts and justices
474. Paragraph 23 makes changes to enactments as a consequence of the introduction of JP
courts. It also makes provision for Scottish Ministers to make further consequential amendments
in that regard if necessary.
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CRIMINAL PROCEEDINGS ETC. (REFORM)
(SCOTLAND) BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose
1.
This supplementary Memorandum has been prepared by the Scottish Executive to
accompany the Criminal Proceedings etc. (Reform) (Scotland) Bill following Stage 2
consideration of that Bill, which concluded on 22 November 2006. It has been produced in
accordance with Rule 9.7.10 of the Parliament’s Standing Orders to assist consideration by the
Subordinate Legislation Committee in accordance with Rule 9.7.9.
2.
It explains changes to the powers to make subordinate legislation under the Criminal
Proceedings etc. (Reform) (Scotland) Bill made as a consequence of amendments at Stage 2
where these add new powers to make subordinate legislation or substantially alter powers which
were already in the Bill. It describes the persons upon whom these powers are conferred, the
form in which the powers are to be exercised, the Parliamentary procedure to which the powers
are to be subject and, in respect of new powers, why it is considered necessary to delegate the
powers. It does not form part of the Bill and has not been endorsed by the Parliament. This
supplementary Memorandum should be read in conjunction with the original Memorandum.
3.
References to “the 1995 Act” in this Memorandum relate to the Criminal Procedure
(Scotland) Act 1995 (c.46).
FURTHER AND AMENDED DELEGATED POWERS
Section 7A – Power to make provision in relation to various forms of electronic
documentation, storage and communication
Section 7A(2) of the Bill
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
4.
Section 7A(2) of the Bill has been amended to make clear that the order-making power
given to the Scottish Ministers therein (allowing further provision to be made for using and
keeping electronic complaints, documents and communications) includes the power to make
further provision allowing requirements as to the formality and validity of documents to be
satisfied by electronic means. This makes clear that the order-making power extends to making
SP Bill 55A–DPM
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provision in relation to the authentication of all documents and records (not just those in
electronic form) and the information contained in documents and records. This reflects the fact
that provisions made under this power may need to apply to hard copies of a document, not just
the electronic version.
5.
Definitions of “electronic complaint” and “electronic communication” were inserted into
the 1995 Act but, as introduced, the Bill did not apply those definitions to the order-making
power in section 7(2) of the Bill. The Bill has been amended at stage 2 to ensure that the
definitions provided in new section 308A of the 1995 Act apply to the order-making power that
now appears in section 7A of the Bill as amended.
Section 29A – Power to prescribe the form of warrant granted for apprehension of accused
for failure to appear.
6.
Section 29A of the Bill was inserted by amendment at stage 2, and itself inserts a new
section 102A into the 1995 Act.
New section 102A(8) of the 1995 Act
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
7.
New section 102A of the 1995 Act makes provision about failure of an accused to appear
at a diet of proceedings on indictment. Section 102A(2) provides that, in proceedings on
indictment, where an accused person fails to appear at a diet of which s/he has been given due
notice (apart from a diet which s/he is not required to attend) the court may grant a warrant to
apprehend the accused. Section 102A(8) provides that warrants issued under section 102A shall
be in such form as prescribed by Act of Adjournal or shall be as close to that form as possible.
Reason for taking power
8.
This power relates to the form that court documents will take. Such matters are generally
dealt with by Act of Adjournal. The circumstances in which the warrant may be issued are set
out within the primary legislation. Detailed matters relating to court procedure, such as the
content of court forms, are generally not considered appropriate to be included in primary
legislation. Use of the Act of Adjournal ensures consistency of practice and also allows the rules
to be changed if necessary to ensure that they are relevant, up to date and allow the substantive
law of criminal procedure to operate effectively.
Choice of procedure
9.
The form of the warrant issued by the court in this regard is a procedural and
administrative matter. It can appropriately be dealt with by the High Court of Justiciary by Act of
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the
1995 Act which makes provision for the Act of Adjournal generally).
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Section 29C – Power to prescribe the form of written execution that may be used to
evidence notice of an order to participate in an identification parade or other identification
procedure
10.
Section 29C of the Bill was inserted by amendment at stage 2, and itself inserts a new
section 267B into the 1995 Act.
New section 267B(6)(a) of the 1995 Act
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
11.
New section 29C, which inserts new section 267B into the 1995 Act, allows the
prosecutor, in both summary and solemn cases, to apply to the court for an order requiring the
accused to participate in an identification parade or other identification procedure. New section
267B(6) provides that a written execution signed by the clerk of court, which is produced in
court, will be sufficient evidence of the fact that the clerk effected notice of such an order on the
accused. Section 267B(6)(a) provides that that written execution shall be in such form as
prescribed by Act of Adjournal or shall be as close to that form as possible.
Reason for taking power
12.
This power relates to the form that court documents will take. Such matters are generally
dealt with by Act of Adjournal. The circumstances in which the written execution may be relied
upon are set out within the primary legislation. Detailed matters relating to court procedure, such
as the content of court forms, are generally not considered appropriate to be included in primary
legislation. Use of the Act of Adjournal ensures consistency of practice and also allows the rules
to be changed if necessary to ensure that they are relevant, up to date and allow the substantive
law of criminal procedure to operate effectively.
Choice of procedure
13.
The form of the written execution issued by the court in this regard is a procedural and
administrative matter. It can appropriately be dealt with by the High Court of Justiciary by Act of
Adjournal rather than being subject to any Parliamentary procedure (see also section 305 of the
1995 Act which makes provision for the Act of Adjournal generally).
Section 31A – Power to prescribe the form of written execution that may be used to
evidence service of bills of suspension, advocation and petitions to the nobile officium
14.
Section 31A of the Bill was inserted by amendment at stage 2, and itself inserts a new
section 298A into the 1995 Act.

3


423

This document relates to the Criminal Proceedings etc. (Reform) (Scotland) Bill as amended at
Stage 2 (SP Bill 55A)
New section 298A(7)(a) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
the High Court
Power exercisable by:
Act of Adjournal
Parliamentary procedure: None
Provision
15.
Section 298A sets out the methods of intimation and service that will in future be
competent for bills of suspension, and advocation (forms of criminal appeal); petitions to the
nobile officium (a form of appeal to the High Court which may be used where no other remedy
is available to the appellant); and any orders of the High Court relating to such bills or petitions.
Section 298A(7)(a) provides that service of these applications can be evidenced by production of
a written execution signed by the person who effected service, in the form prescribed by Act of
Adjournal or as nearly as may be in such form.
Reason for taking power
16.
This power relates to the form that court documents will take. Such matters are generally
dealt with by Act of Adjournal. The circumstances in which the written execution may be used
as evidence of service are set out within the primary legislation. Detailed matters relating to
court procedure, such as the content of court forms, are generally not considered appropriate to
be included in primary legislation. Use of the Act of Adjournal ensures consistency of practice
and also allows the rules to be changed if necessary to ensure that they are relevant, up to date
and allow the substantive law of criminal procedure to operate effectively.
Choice of procedure
17.
The precise form of the written execution is a procedural and administrative matter. It
can appropriately be dealt with by the High Court of Justiciary by Act of Adjournal rather than
being subject to any Parliamentary procedure (see also section 305 of the 1995 Act which makes
provision for the Act of Adjournal generally).
Section 36A – Power to amend the specification of a maximum fine in a relevant penalty
provision
New section 36A(3) of the Bill
18.
Section 36A of the Bill was inserted by amendment at stage 2, and makes provision in
relation to maximum fine levels.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
19.
Section 36A(1) (read with the definitions provided in sections 36A(6) and (7)) provides
that the maximum fine that may be imposed on a person following summary conviction of a
“triable either way” offence for which the current maximum is referred to as level 5 on the
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standard scale shall in future be the statutory maximum. Section 36(2) provides that the statutes
and subordinate legislation which create the affected offences are to be read subject to the
amended maximum financial penalty (i.e. the reference to “level 5” as the maximum fine
imposable on summary conviction in a “triable either way” offence is to be read as a reference to
“the statutory maximum”).
20.
Section 36A(3) allows the Scottish Ministers, by order, to make textual amendment to the
maximum level of fine specified in the statutory offences to which subsections (1) and (2) apply.
This will, in due course, allow textual amendment of the relevant statutes to take place, avoiding
ongoing reliance on the general amendment.
Reason for taking power
21.
The power in subsection (3) does not extend what is done in subsections (1) and (2). It
simply provides a power to textually amend individual offence provisions that are covered by the
general provision in subsection (2). Its use will avoid ongoing reliance on the general
amendment and will tidy the statute book.
Choice of procedure
22.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered appropriate in view of the technical
nature of the power. The exercise of the power will not alter the new maximum fine level that
will apply by virtue of subsections (1) and (2).
Section 36A – Power to amend the specification of a maximum fine in a relevant power
New section 36A(5) of the Bill
23.
Section 36A of the Bill was inserted by amendment at stage 2, and makes provision in
relation to maximum fine levels.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
24.
Sections 36A(1) and (2) operate so as to increase the maximum fine level that appears in
certain enactments and instruments made before the passing of this Bill; however, those sections
do not affect statutory provisions which grant powers to specify maximum fine levels by
subordinate legislation. Section 36A(4) provides that any reference in a ‘relevant power’ which
expresses the maximum level of fine that may be imposed on summary conviction for a “triable
either way” offence as level 5 on the standard scale is to be read in future as a reference to the
statutory maximum. ‘Relevant power’ is defined in section 36A(7). Section 36A(5) provides
Scottish Ministers with a power, by order, to amend the specification of the maximum fine level
in a relevant power so as to increase the maximum to the statutory maximum.
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Reason for taking power
25.
Taking this power means that, in due course, textual amendment of relevant powers can
take place, ensuring that those powers make clear, on the face of the amended legislation, the
level of penalty that may be set in any offence created under them. This avoids ongoing reliance
on the general amendment and will tidy the statute book.
Choice of procedure
26.
Such an order will be subject to annulment in pursuance of a resolution of the Scottish
Parliament. The negative resolution procedure is considered appropriate given that the extent of
the power is clearly limited. It is essentially consequential on the provisions of section 36A(4),
and does not extend the effect of that section.
Section 39(1)(f) – Power to make provision for fixed penalty discounts
New section 302(7A) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
27.
Section 39(1)(f) of the Bill as introduced added a new section 302(7A) to the 1995 Act,
which would have given Scottish Ministers the power to make provision for discounts to be
applied to the payment of fixed penalties (sometimes known as “fiscal fines”). That power
would have included the power to fix the amount of any discount, and regulate the circumstances
in which the discount was to be applied.
28.
Consideration of this provision by the Justice 1 Committee at stage 1 led Ministers to
reconsider their position. An amendment was made to the Bill at stage 2 removing section
39(1)(f) and (g) and, as a consequence, the power proposed in section 302(7A).
Section 43 – Power to make detailed provision relating to the seizure of vehicles
New section 226D(10) of the Criminal Procedure (Scotland) Act 1995
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
29.
Section 226D(10) of the 1995 Act (as inserted by section 43 of the Bill) allows Scottish
Ministers to make regulations in connection with the power of FEOs to direct that a motor
vehicle belonging to an individual in default of their fine payments be immobilised or
impounded. Subsection (11) gives examples of what such regulations may include.
30.
The Bill has been amended at stage 2 to add a new paragraph to section 226D(11), which
provides that regulations made under section 226D(10) may make provision as to the payment of
fees, charges or other costs in relation to the seizure, storage, release from seizure or disposal of
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a vehicle seized under section 226D. This change has been made to ensure that the power
provided in section 226D(10) covers those matters.
Section 43A – Power to make provision in Scotland implementing UK obligations created
by or arising from the EU Framework Decision on mutual recognition of financial penalties
New section 43A(1) of the Bill
31.
Section 43A of the Bill was inserted by amendment at stage 2, and makes provision in
relation to the implementation of the Council Framework Decision 2005/214/JHA of 24
February 2005 on the application of the principle of mutual recognition to financial penalties.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative
Provision
32.
Section 43A(1) entitles Scottish Ministers to make provision, by means of an order
subject to the affirmative procedure, implementing any obligations created by or arising under
the Framework Decision (so far as they have effect in or as regards Scotland). The purpose of
Council Framework Decision 2005/214/JHA of 24 February 2005 is to allow financial penalties
imposed in criminal proceedings to be transferred to other EU states for enforcement –
improving the enforceability of fines across the EU. Ministers advised the Justice Committees
and the Subordinate Legislation Committee of their intention to make provision on this matter at
stage 2 of the Bill in a letter dated 7 September 2006.
33.
Further detail as to the purpose and extent of this power is provided in sections 43A(2) to
43A(5). Subsection (2) states that the provision may confer powers on Scottish Ministers and on
other persons. Subsections (3) and (4) state what the provision must relate to and may not relate
to respectively. Subsection (5) states that the expressions used in subsections (3) and (4) must be
construed in accordance with the Framework Decision.
Reason for taking power
34.
The power is being taken to allow implementation of the Framework Decision to be taken
forward as quickly as possible once a UK-wide approach has been developed on a number of the
provisions in the Framework decision. This will ensure that it can be effectively implemented,
whilst also ensuring that the Parliament retains the right to consider and debate matters relating
to fines enforcement policy as it applies to Scotland.
Choice of procedure
35.
Notwithstanding the detail and limitations set on the power in sections 43A(2) to (5) the
power is still fairly broad in nature – the affirmative procedure is therefore considered to be
appropriate. In other cases where powers have been taken to implement European Framework
Decisions by order (e.g. section 96 of the Serious Organised Crime and Police Act 2005, which
allowed Council Framework Decision 2003/577/JHA of 22 July 2003 on the execution in the
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European Union of orders freezing property or evidence to be implemented by order) that order
has been subject to the affirmative procedure.
Section 51(4) – Power to repeal provisions of the District Courts (Scotland) Act 1975
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
36.
Section 51(4) of the Bill as introduced provided that the Scottish Ministers may (by order
subject to the negative procedure) repeal any or all of the provisions of the District Courts
(Scotland) Act 1975. The 1975 Act contains provisions on district courts and justices and clerks
of the peace.
37.
Section 51(4) was amended at stage 2 in order to clarify the purpose of this power. The
amendment made clear that the power in section 51(4) is to be used in connection with the
disestablishment of district courts.
Section 51(5) – Power to apply enactments relating to JP courts to remaining district courts
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
38.
Section 51(5) of the Bill as introduced provided that the Scottish Ministers may (by order
subject to the negative procedure) apply any provision of the Criminal Procedure (Scotland) Act
1995 or any other enactment which refers to JP courts to any remaining district courts.
39.
Section 51(5) was amended at stage 2 in order to clarify the purpose of this power. The
amendment made clear that the power in section 51(5) is to be used to facilitate the operation of
any remaining district courts.
Section 54(7) – Power to specify the date on which the current appointment of justices of
the peace ceases to have effect
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
40.
Section 54(7) provides that Scottish Ministers may specify the date on which JPs’ current
appointments will cease. All current JPs will have their existing appointments terminated under
this provision. There is a presumption that full JPs who have recently sat on the bench will then
be appointed for a five year term as a JP (which would commence on the same day as the
termination of their existing appointment) if they accept terms of appointment relating to
training, appraisal and making themselves available to meet the business needs of the area.
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41.
Section 54(7) was amended at stage 2. The effect of the amendment is to put it beyond
doubt that the day referred to in section 54(7)(b) is the same as the day which is referred to in
section 54(7)(a). For those JPs who are appointed under the new system, therefore, their new
appointments will start on the same day that their old appointments cease. This ensures that
there will be no period of time during which there are no people in Scotland who hold an
appointment as a JP.
Section 56(1) – Power to make provision for training and appraisal of justices of the peace
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
42.
Section 56(1) allows Scottish Ministers to make provision by order relating to the training
arrangements for JPs and the appraisal of JPs. Under section 56(2) such an order may confer
functions upon the Lord President, and any such order may not be made without the Lord
President’s prior approval of the provision contained in the order.
43.
Section 56(1) was amended at stage 2 to ensure that any order which is made under that
section can apply to people who are undergoing induction training prior to their appointment as a
JP. That amendment was considered necessary because the Executive is of the view that people
should only be appointed as JPs after the successful completion of induction training, rather than
before they start their induction training.
Section 61(12) – power to specify the date on which the current appointment of stipendiary
magistrates ceases to have effect
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
44.
Section 61(12) provides that Scottish Ministers may specify the date on which stipendiary
magistrates’ current appointments will cease. All current stipendiary magistrates will have their
existing appointments terminated under this provision. There is a presumption that stipendiary
magistrates will then be appointed again, but on different terms. For example, they will be
appointed to a new commission area (their sheriffdom, rather than their local authority area) and
they will be appointed by Scottish Ministers rather than local authorities.
45.
Section 61(12) was amended at stage 2. The effect of the amendment is to put it beyond
doubt that the day referred to in section 61(12)(b) is the same as the day which is referred to in
section 61(12)(a). For those stipendiary magistrates who are appointed under the new system,
therefore, their new appointments will start on the same day that their old appointments cease.
This ensures that there will be no period of time during which there are no people in Scotland
who hold an appointment as a stipendiary magistrate.
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_____

_____
Dear Callum
CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL – FOLLOW UP FROM
STAGE 2 SESSION ON 8 NOVEMBER
At the stage two Session on 8 November, the Convener requested further information about the
background to amendment 67, and the provisions already in the Bill at section 25(1).
Amendment 67 and section 25(1) of the Bill provide (by inserting new sections 180(4A) and
187(3A) into the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)), that in appeals against
conviction and/or sentence in summary proceedings, the High Court may, on cause shown, extend
the 14 day period in which an appellant may make a further application to the High Court for leave to
appeal, where leave to appeal has initially been refused by a single High Court judge.
These changes will bring the provisions regarding summary appeals against conviction and/or
sentence into line with the provisions already in force for solemn appeals in section 107 of the 1995
Act. Section 107 was amended by section 62 of the Criminal Justice (Scotland) Act 2003 (“the 2003
Act”) which inserted a new section 107(4A) into the 1995 Act, which is in identical terms to
amendment 67 and section 25(1) in the Bill.
The change introduced into solemn procedure in 2003 resulted from a High Court opinion in
February 2002 in respect of a petition to the Nobile Officium by Mary Ryan. In that opinion the
High Court commented on the inflexibility of the time limit in solemn procedure for applications to
the High Court for leave to appeal (contained in section 107). This was contrasted with other time
limits governing related procedural steps which are capable of extension (e.g. sections 110(2) and
111(2) of the 1995 Act). The opinion concluded with the suggestion that section 107(4) should be
reconsidered by the legislature. Following this the 2003 Act gave the High Court a power, on cause
shown, to extend the 14 day time limit contained in section 107.
However the 2003 Act did not apply the power to extend the 14 day time limit to appeals under
summary procedure – it dealt only with solemn appeals. Section 25 of the CPR Bill (as amended by
amendment 67) rectifies that omission. It will amend sections 180 and 187 of the 1995 Act and
remove the inflexibility which currently exists in respect of appeals under summary procedure.
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I hope this is helpful and would be happy to provide further information on this matter should that be
of assistance.
Yours sincerely

Noel Rehfisch
NOEL REHFISCH
CPR Bill Team
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Version 1.1
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_____

_____
Dear Callum,
During the Justice 1 Committee’s Stage 2 consideration of the lay justice provisions of the Criminal
Proceedings etc. (Reform) (Scotland) Bill (the Bill) on 22 November, questions were raised about
Honorary Sheriffs and the signing functions that JPs have. Further information on both issues is
provided below.
Honorary Sheriffs
The appointment of honorary sheriffs is provided for by section 17 of the Sheriff Courts (Scotland)
Act 1907. Appointment is entirely a matter for the Sheriff Principal. There is no role for Ministers.
Honorary sheriffs have the same powers and jurisdiction as a sheriff although in practice they carry
out a very limited range of duties. A majority of honorary sheriffs are legally qualified, but there is
no statutory requirement for this to be the case (in 2001, for example, there were 354 honorary
sheriffs in Scotland, of whom 193 were legally qualified). Many of the honorary sheriffs who are
not legally qualified hold the appointment as a mark of honour and respect and do not sit in court or
carry out any shrieval functions. In general a Sheriff Principal will call upon an honorary sheriff to
sit in court to deal with custody cases only where a permanent sheriff is not available for any reason,
particularly in rural areas where a sheriff is not based at a particular court on a full time basis. They
may receive pleas of guilty or deal with questions relating to the liberty of the various accused in
court. They may impose sentences, including custodial sentences, although the practice of many
honorary sheriffs is to defer sentence in such cases for the attention of a permanent sheriff.
Where there is no permanent sheriff available, honorary sheriffs may be called upon to sign warrants
in civil cases and hear applications for interim interdict in urgent cases.
There is no statutory maximum retirement age for honorary sheriffs, but in practice, Sheriffs
Principal now adopt a policy of terminating their appointment at the age of 70, in line with the
appointments of other members of the judiciary and the provisions in the CPR Bill relating to the
maximum age for Justices of the Peace.
The provisions of the Bill which relate to the judiciary are concerned with those branches of the
judiciary (Justices of the Peace and Stipendiary Magistrates) which sit in the District Courts. We
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have not made any provisions which relate to those members of the judiciary, including honorary
sheriffs, who sit in the Sheriff or High Courts. One reason for this is that honorary sheriffs have
jurisdiction in solemn criminal and civil matters, whereas the Bill deals predominantly with summary
criminal proceedings and does not cover civil matters at all. We do not, therefore, see it as being
appropriate to include provisions relating to honorary sheriffs within the Bill.
Signing functions
The definition of “signing functions” in the Criminal Proceedings etc. (Reform) (Scotland) Bill is, in
effect, identical to that which is in the District Courts (Scotland) Act 1975. Signing functions are
defined in the Bill as:
(a) signing any document for the purpose of authenticating another person’s signature,
(b) taking and authenticating by signature any written declaration,
(c) giving a signed certificate of –
i)
facts within the giver’s knowledge, or
ii) the giver’s opinion as to any matter.
These functions are very limited in their nature. In particular, as was noted at the Committee session
on 22 November, they do not extend to signing warrants. Annex A provides a table which is based
on guidance produced by the District Courts Association for justices of the peace. The annex should
clarify which documents are currently signed by signing JPs while exercising their signing functions.
Councillors will in future be able to sign those documents, as will any JPs who become MPs, MSPs
or members of the House of Lords.
It is worth noting that, at present, anybody can exercise “signing functions” in the sense that there is
no statutory bar on individuals, for example, giving a statement of facts within their knowledge and
then signing that statement. That is one reason why we do not think that it is appropriate to bar
anybody from performing signing functions.
JPs, however, by virtue of their office, are able to undertake signing functions in a wider range of
contexts than members of the public, because there is a number of documents that recognise a JP as
being a valid countersignatory. It is the combined effect of holding office as a JP and being able to
perform signing functions which allows people who are currently supplemental list JPs to do things
(such as sign lost insurance document forms) that other members of the public cannot do. That is
why 63(2) of the Bill states that councillors “may exercise signing functions in the same manner as a
JP.” If the provision just said that they “may exercise signing functions” then it would not permit
councillors to perform a broader public service than other members of the public.
The table at Annex B lists documents which are currently signed by full JPs only. When the
provisions of the Bill come into force, people who hold office as a JP will be able to sign those
documents. Councillors will not be able to sign them, however.
I hope that you find this information helpful. If you have any questions about it, or require any
additional information, then please do not hesitate to contact me. With best wishes.
Yours sincerely,

RICHARD WILKINS.
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Annex A
Documents which signing JPs currently sign, and which JPs and councillors will be able to sign
when s63 of the Criminal Proceedings etc. (Reform) (Scotland) Bill comes into force.
This list, and the list at Annex B, are both based on guidance on signing functions which has been
produced by the District Courts Association.
The supplemental list will, in effect, be abolished following the commencement of the provisions of
the Bill. Signing justices will therefore no longer hold office as a JP (unless they are subsequently
appointed again as a JP following a full recruitment process) and so will be unable to sign many of
the documents on this list. They will, however, still be eligible to perform some signing functions in
a personal capacity. For example, Home Office guidance states that a countersignatory for a shotgun
license application must be a Member of Parliament, Justice of the Peace, minister of religion,
doctor, lawyer, established civil servant, bank officer or person of similar standing who has known
the applicant for at least two years. Similar guidelines exist for passport applications (for the purpose
of confirming the identity of an applicant), driving licenses and firearm license applications. We
anticipate that a person who is currently on the supplemental list will in most cases be able to act as a
countersignatory or referee for such documents as a “person of similar standing”.
Description
Document
Lost
insurance JP may have to countersign a solemn declaration made by someone
policy
who has lost their insurance policy.
Succession (Wills) Building societies may require a statutory declaration with regard to
the transfer or handling of a deceased person’s bank account by their
executors.
Declaration
of JP may have to countersign a declaration made by an applicant who
parentage by father wants to have his name added to his child’s birth certificate.
Declaration
of JP may have to countersign a statutory application made by a mother
paternity
by who wishes a father’s name to be added to her child’s Birth
mother
Certificate.
Change of child’s JP may have to countersign a statutory declaration by applicants to
name
enable the applicant to register their child with a name other than the
child’s birth name.
Change of own JP may have to countersign a statutory declaration that an applicant
name
wants to change their own name.
Second marriage JP may have to countersign a statutory declaration made by a couple
ceremony
who have married outside the United Kingdom, but wish to have a
second marriage ceremony conducted in Scotland because there is
doubt about the validity of the marriage, or they cannot prove that
they were married.
Company
Individuals may from time to time need to make certain statutory
registration
declarations to the Registrar of Companies regarding a company or
companies.
Certified
true JPs may be asked to state that a copy of an original document is a
copies
true copy of the document that has been shown to them.
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Passport
If an applicant has and uses a name which is different to that on their
application
– extract birth certificate, they may make a statutory declaration about
statutory
the use of their name.
declaration
Passport
JPs, like other members of the public, may be asked to confirm that
applications
– they know the identity of an applicant.
identification
Driving licences
JPs, like other members of the public, may be asked to confirm that
they know the identity of an applicant for a driving license.
Shotguns
JPs, like other members of the public, may be asked to countersign
applications for shotgun licenses, if they have known the applicant
for at least two years.
Firearms
JPs, like other members of the public, may be asked to provide
references for applications for firearm certificates if they have
known the applicant for at least two years.
Personal reference JPs, like other members of the public, may be approached to provide
references. They should exercise care over the use of the letters “JP”
after their signature to avoid any impression that the applicant may
gain an advantage through their acquaintanceship with a JP.

SE Approved
Version 1.1
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Annex B
Documents which full JPs currently sign, which signing JPs cannot sign. JPs will still be able to
sign these documents (but councillors will not be able to) when the provisions of the Criminal
Proceedings etc. (Reform) (Scotland) Bill come into force.

Document
Affidavit
Signing documents
on behalf of other
people
Bank affidavits

Description
Written record of a statement made on oath or affirmation.
May be necessary if the person concerned is blind or unable to write
and needs to sign a will.

Allows a banker to submit a copy of relevant accounts to a court,
rather than appearing in court with the original accounts, if they
make an affidavit that the banker has compared the copy with the
original to check its accuracy.
Divorce proceedings Two different types of document. In simplified proceedings, the JP
may have to sign an applicant’s affidavit.
For divorce proceedings which do not involve the simplified
procedure, a JP may need to sign an affidavit relating to evidence on
which the action is based.
Council
house Tenant wishing to buy a council house may need to make a solemn
purchase
declaration if complete records of, for example, their past tenancies
are unavailable.
Warrants
Court warrants can only be granted by a justice sitting in the district
court. Non-court warrants include: search warrants for drugs or
stolen property; Wildlife and Countryside Act 1981; Mental Health
(Scotland) Act 1984; Civic Government Scotland Act 1982;
Building (Scotland) Act 1959; Video Recordings Act 1984;
Environmental Protection Act 1990; and utilities warrants.
Emergency
child Civil warrant under s61 of the Children (Scotland) Act 1995. s61
protection orders
makes provision for a local authority or any other person to make an
application in an emergency to a JP for an authorisation to remove a
child to a place of safety or to prevent a child being removed from a
place where they are being accommodated.
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_____

CRIMINAL PROCEEDINGS ETC. (REFORM) (SCOTLAND) BILL
ISSUES RAISED AT STAGE 2 SESSION ON 15 NOVEMBER 2006
My predecessor Hugh Henry promised to provide further information to the Committee on a number
of issues discussed at the stage 2 session on 15 November, which focused on alternatives to
prosecution. These centred around – the format of the fiscal fine offer; the way in which fiscal fines
are currently (and will in future be) issued; how the prosecutor will assess the appropriate level of
compensation when considering making a compensation offer and the issue of disclosabiltity of
accepted alternatives to prosecution in subsequent court proceedings.
The Committee expressed concerns about the content and format of letters making an offer of a fiscal
fine, a compensation offer, or a “combined offer”. There was concern that individuals, particularly
vulnerable or disabled people, may not understand the terms of an offer and the full implications of
accepting or refusing it. In addition the Committee was concerned to ensure that a person would
know that the offer was part of a ‘deemed acceptance’ scheme and wondered how the offer letter
would highlight that fact to an alleged offender to whom an offer is made.
It is important to note that the Bill itself (following the approach already taken in the 1995 Act)
makes a number of requirements as to what the offer letter must contain. COPFS has complied with
those requirements and will be similarly obliged to take steps to ensure that the revised offer letter
conforms with the requirements of the 1995 Act, as amended by the Bill.
If the Bill is passed in its present form, any offer letter will require to explain, amongst other things:
x
x
x

that an individual may refuse the offer, (and state clearly how that can be done);
that unless an individual takes action to refuse the offer, s/he will be deemed to have
accepted the offer;
that acceptance or deemed acceptance of the offer will not constitute a conviction or be
recorded as a conviction;
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x
x

that the fact that the offer has been accepted or deemed to be accepted may be disclosed to
the court in any proceedings for a subsequent offence committed by the individual within a
period of 2 years of the date of acceptance; and
that an individual can request recall of the offer.

COPFS will ensure that all necessary information, including all of the items listed in the Bill, is
included in an offer letter and that its terms are clearly explained and written in plain English. This
will include an explanation of the effect of Part V of the Police Act 1997 which regulates the
disclosure, in certain circumstances, of information recorded by the Scottish Criminal Records
Office. COPFS is currently developing the content of the offer letter and is in consultation with its
independent Equality Advisory Group to ensure that the needs of those with various forms of
disabilities and learning difficulties are taken into account.
COPFS already has a practice of providing documentation in other languages and formats where it is
appropriate to do so. This practice will apply to the new offer letters. The police will provide
information in the police report about the first or preferred language of the accused. The police
report will also contain information about any known disabilities and this information will be taken
into account in deciding if offers should be made. Where the police and the Procurator Fiscal are
unaware of a particular vulnerability or disability, a person will be able to request an offer be
provided in a different language and/or other suitable format.
However, COPFS entirely accepts that there will be certain cases in which the circumstances of the
accused, for instance, a learning disability, render an offer of an alternative to prosecution
inappropriate. The change to the method of acceptance, proposed by the Bill, is something which
COPFS will take into account in developing the terms of its marking guidance for prosecutors.
Should an inappropriate case ‘slip through the net’, the further safeguard of the enhanced recall
procedures introduced at stage 2 will ensure that recall of the offer can be sought in appropriate
circumstances, even where the issue comes to light some time after the offer was issued. We are
actively considering whether there are any further practical safeguards that can be taken in this area
at stage three, although we believe that the provisions as amended at stage 2 will prevent any
unfairness.
The Committee will appreciate that the revised offer letters are in the process of being drafted and
cannot be finalised until the Bill completes its Parliamentary stages. I shall ensure that the
Committee receives copies of the letters once these are finalised.
The Committee also enquired about how fiscal fines are currently sent out to individuals and how
offers of fiscal fines and compensation offers will be issued under the new ‘deemed acceptance’
system.
Offers of alternatives to prosecution are currently sent by first class ordinary post and COPFS will
continue to issue offers of fiscal fines, compensation offers and combined offers in this way. Current
experience of these offers being sent by ordinary post indicates that this can be a more reliable way
of securing delivery of an offer. This is compared to recorded delivery or registered post whereby if
no-one accepts delivery of a letter at an address, a card is posted there requesting that someone
collect and accept delivery of it. Often that request goes unanswered.
In the majority of cases the police provide the Procurator Fiscal with accurate contact details for an
alleged offender. These details are obtained at the time when the individual is apprehended for the
alleged offence. The police receive these details directly from the alleged offender and carry out
checks of the address details provided to ensure accuracy. This practice will ensure that the vast
2
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majority of offers are delivered to the correct address. COPFS has assessed the accuracy of
information recorded by the police in certain parts of Scotland and has found it to be of a good
standard. Joint work between COPFS and the police to improve the quality and accuracy of
information provided in the police report is ongoing.
As cases are processed with increasing efficiency, offers of alternatives will be issued within a
relatively short time (approximately two months from the date of caution and charge by the police 1 ).
This will help to ensure that offers are issued promptly and delivered at the correct address.
Importantly, if for any reason an offer is not received and would not have been accepted, a person
will be able to apply for recall of the offer, once they become aware of the offer. The offer letter will
be only the first of a number of letters sent to an alleged offender who is deemed to have accepted
the offer. For example, when the offer is deemed to have been accepted, the clerk of court will send
a notice of intention to take enforcement action under the proposed section 303(1A)(a) of the
Criminal Procedure (Scotland) 1995 Act. This letter will again explain the right to request a recall of
the offer. It is intended that, as a matter of practice, a further copy of the original offer letter will
accompany this notice. Beyond that point contact will be made by a fines enforcement officer before
any enforcement action is taken – so there is no risk of an offer which is deemed to have been
accepted remaining unknown to the accused and unactioned by the system for a lengthy period of
time.
The Committee enquired as to how receipt or non-receipt of an offer will be established where a
recall application is made on the basis that the alleged offender did not receive an offer.
Recall applications will be made to the clerk of court. It will be a matter for the clerk of court
therefore to be satisfied as to whether the offer was received or not, based on the information
provided by the alleged offender as justifying the recall application. If the application for recall is
refused by the clerk of court, the alleged offender will be entitled to apply to the court for a review of
that decision.
I would like to reassure the Committee that alleged offenders will not simply be able to seek recall of
an offer of an alternative to prosecution on the basis that they have not received it in order to "string
out the process" and possibly accept the offer further down the line. Once an alleged offender is
deemed to have accepted an offer s/he will be able to seek recall. The Bill makes clear that a recall
will be permitted only where the alleged offender would have refused the offer. In these
circumstances, an alleged offender will be liable to prosecution in respect of the alleged offence.
This is not a route that should be taken lightly by the accused, as it opens up the possibility of being
found guilty of the offence in court and receiving a greater penalty. In practice, where the offender
claims not to have received the offer, but is not requesting a court hearing (i.e. is willing to accept
and pay the alternative once aware of it) the clerk of court will be able to refer him/her to a fines
enforcement officer to review the payment arrangements.
I am confident that, taken together, these provisions will ensure that the system is robust in dealing
with those who take no action out of apathy or simply wish to “play the system”, whilst providing
safeguards against any genuine injustice.

1

As the Committee is aware in terms of the Executive’s letter of 25 August 2006, a system model has been developed, in
part, to speed up and ensure the efficient early stage processing of cases by the police and procurators fiscal. In that letter
it was explained that “the police have restated their commitment to providing the procurator fiscal with 80% of reports
within 28 days of caution and charge and COPFS have committed to taking a decision in 80% of cases within 28 days”.

3
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The Committee also sought clarification of how the prosecutor will assess the appropriate level of
compensation when considering the use of a compensation offer, and whether or not the offender has
the ability to pay the compensation.
As the Committee will be aware, COPFS and the police have been working closely together to
develop a new style and better quality police report which will ensure that prosecutors have full and
relevant information available to inform their decisions in respect of any case.
The police already provide some information about the means of the offender in the police report,
where that information is available. There is no obligation on the accused to provide that
information to the police. It is intended that the present arrangements will be reinforced. The
prosecutor will take this information into account in deciding whether it is appropriate to make a
compensation offer and also its amount. If it is apparent that an accused person is unlikely or unable
to pay compensation, it is unlikely that a compensation offer would be made – this simply reflects
the fact that the prosecutor will need to reach a judgement as to whether the offer is likely to be paid
or not, in much the same way as courts currently have to do in determining whether to offer
compensation as part of the disposal of a case.
The police will also provide information, where possible, to inform the appropriate level of
compensation, for example, the value of damage to property. If necessary, the Procurator Fiscal can
instruct the police to carry out further inquiry.
Of course, if for any reason an alleged offender did not agree with the level of a compensation offer,
as with any offer of an alternative, the individual will be entitled to reject that offer and opt for
prosecution so that the matter can be considered in court. The offer of an alternative is intended to
be a quick and effective way to deal with appropriate cases. Where it is appropriate to make a
compensation offer, and the offer is accepted, this means that compensation will be provided to the
victim at an earlier stage than would be possible if the case went to court. Where genuine disputes or
difficulties in quantification exist however, the court will remain the most appropriate forum for such
cases to be dealt with – and it will always be open to the accused to request that the matter be dealt
with in court.
There was also a discussion at the session on the 15th relating to section 41 of the Bill, which
provides that accepted offers of alternatives to prosecution may be drawn to the attention of the court
if the accused is subsequently found guilty of another offence within a period of two years from the
date on which the offer was accepted.
I have carefully considered the issues raised at the session. Whilst I understand that some concerns
exist in relation to an alternative to prosecution being provided to the court alongside previous
convictions I believe that the importance of providing the court with a full picture of the accused’s
recent background and contacts with the criminal justice system outweighs the concerns articulated
at the session about treating accepted alternatives in this way. An accepted alternative to prosecution
relates to an alleged offence. The law is quite clear that acceptance of an alternative is not an
admission of guilt, nor is it recorded as a previous conviction on an individual’s criminal record. As
already mentioned, this will be made abundantly clear in the offer letter. The letter will also explain,
as current offer letters do, that a record of the accepted offer will be maintained by SCRO, and the
limited circumstances in which that non-conviction information may be disclosed.
Judges already take a range of information into account when reaching a decision on sentence. This
includes information from social enquiry reports and pleas in mitigation made in respect of the
accused, as well as any previous convictions. As with any information given to the court, including
4
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previous convictions, it will be a matter for the judiciary to decide what weight to attach to the
information about previously accepted offers, taking into account all relevant circumstances of the
incident(s) the accused, and possibly other parties, such as the victim. The important factor is that
these provisions allow the court to take account of the full picture.
I am confident that the judiciary will be able to use this further information in an appropriate way
and that it will prove useful to inform the appropriate disposal in a case. It will avoid an offender
falsely claiming never to have come to the attention of the police before. It will enable the court to
take an informed decision in the full knowledge of the history of an accused.
It is worth bearing in mind that this already happens in cases where a person accepts a conditional
offer of a fixed penalty for an endorsable road traffic offence. Where a person is convicted of a road
traffic offence, the court will have available information about any previously accepted offers which
have resulted in points being added to his/her licence, even after the three year life span of the
endorsements has expired.
It should again be stressed that these provisions will only apply to those individuals who go on to
commit an offence after accepting the offer of an alternative to prosecution, and are found guilty of
that offence in court. Individuals who remain within the law will not be affected by this provision in
any way.
I believe that the disclosability of previously accepted offers demonstrates that these are a robust, yet
proportionate response to certain types of offending and that this provision will help build confidence
in the system of alternatives to prosecution.
For these reasons I believe that the provisions of section 41 should remain in the Bill as they stand.
I hope the Committee finds this information helpful.
information or clarification should that prove necessary.

I would be happy to provide further

JOHANN LAMONT
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Subordinate Legislation Committee
2nd Report, 2007 (Session 2)
Criminal Proceedings etc (Reform) (Scotland) Bill as amended at Stage 2
The Committee reports to the Parliament as follows—
1.
At its meetings on 9 and 16 January 2007, the Committee considered the
inserted or substantially amended delegated powers provisions in the Criminal
Proceedings etc. (Scotland) Bill as amended at Stage 2. The Committee reports to
the Parliament on such provisions under Rule 9.7.9 of Standing Orders.
2.
Under Rule 9.7.10, the Executive provided the Parliament with a
supplementary delegated powers memorandum 1 .
3.

Correspondence with the Executive is published in the Annex to this report.

Delegated powers
4.
The Committee considered all of the powers as set out in the Supplementary
DPM and is content with sections: 6(2), 7A, 29A, 29C, 31A, 35(3A), 36A(3),
36A(5), 39(1)(f), 43A, 51(4), 51(5), 54(7), 56(1) and 61(12).
Section 43 – Power to make detailed provision relating to the seizure of
vehicles (New Section 226D(10) of the Criminal Procedure (Scotland) Act
1995)
5.
The Committee was content with the proposed amendment and
acknowledged that without this express provision in the Bill, it would be doubtful
whether the powers under the new section 226D(10) would be sufficient to allow
regulations to be made for the required purpose. However, the Committee asked
the Executive whether thought could be given to a restriction being imposed on the
power, to include “reasonable” fees and charges. The Executive was asked to
comment.
6.
Having considered this point, the Executive informed the Committee that it
would bring forward an amendment at stage 3, adding a qualification to new
section 226D(11)(g) of the 1995 Act (as inserted by section 43 of the Bill). The
amendment will provide that any regulations made under section 226D(10) may
1

Supplementary Delegated Powers Memorandum

SP Paper 721

1

Session 2 (2007)
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make provision in respect of the payment of “reasonable fees, charges and other
costs”. The Committee is content with the Executive’s helpful response.
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Subordinate Legislation Committee, 2nd Report, 2007 (Session 2) - ANNEX
ANNEX
RESPONSE FROM THE SCOTTISH EXECUTIVE
1.
Thank you for your letter of 9 January. In that letter you explained that the
Subordinate Legislation Committee sought an explanation of the following matter:
Section 43 – Power to make detailed provision relating to the seizure of
vehicles (New Section 226D(10) of the Criminal Procedure (Scotland) Act
1995)
The Committee is content with this amendment and acknowledges that,
without this express provision in the Bill, it would be doubtful whether the
powers under the new section 226D(10) would be sufficient to allow
regulations to be made for the required purpose. However, the Committee
asks the Executive whether thought could be given to restricting the power to
“reasonable” fees and charges. The Executive is asked to comment.
2.
Ministers have considered the point made by the Committee and, as a result,
intend to introduce an amendment at stage 3 adding a qualification to new section
226D(11)(g) of the 1995 Act (as inserted by section 43 of the Bill). The
amendment will provide that any regulations made under section 226D(10) may
make provision in respect of the payment of “reasonable fees, charges and other
costs”. The addition of the word “reasonable” is intended to address the issue
raised by the Committee.
3.
Could I pass on my thanks to you and the Committee for this helpful
observation. Please do not hesitate to get back in touch if you have any further
queries.

3
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Criminal Proceedings etc. (Reform) (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 71
Long Title

Schedule

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Johann Lamont
20

In section 1, page 2, line 5, leave out <so determining the question> and insert <determining the
question in accordance with subsection (1) above>
Section 2
Johann Lamont

21

In section 2, page 4, line 9, at end insert—
<( ) in subsection (4), in paragraph (b)(ii), after the word “parade” there is inserted “or
other identification procedure”,>
Section 5
Johann Lamont

22

In section 5, page 7, line 27, after <day> insert <(not being a Saturday or Sunday, or a court
holiday prescribed for the court which is to determine the question of bail, unless that court is
sitting on that day for the disposal of criminal business)>
Johann Lamont

23

In section 5, page 7, line 33, after first <day> insert <(not being a Saturday or Sunday, or a court
holiday prescribed for the court which is to determine the question of bail, unless that court is
sitting on that day for the disposal of criminal business)>
Johann Lamont

24

In section 5, page 7, line 36, after first <day> insert <(not being a Saturday or Sunday, or a court
holiday prescribed for the court which is to determine the question of bail, unless that court is
sitting on that day for the disposal of criminal business)>
Johann Lamont

25

In section 5, page 7, line 36, at end insert—
SP Bill 55A-ML
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<( )

In section 200 (remand for enquiry into physical or mental condition) of that Act—
(a) in subsection (9)—
(i)

after the word “appeal” in the first and second places where it occurs there
is inserted “to the High Court by note of appeal”,

(ii) the words “by note of appeal presented to the High Court” are repealed,
(b) after that subsection there is added—
“(9A) A note of appeal under subsection (9) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and
(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.>
Section 6
Johann Lamont
26

In section 6, page 9, line 20, leave out from <(1D)> to end of line 24 and insert <(1D)(b) above,
the authority of an officer of a rank no lower than inspector is required.>
Section 8
Mr Kenny MacAskill

10

In section 8, page 11, line 6, leave out <an officer of law or other person> and insert <a judicial
officer>
Mr Kenny MacAskill

11

In section 8, page 11, line 12, at end insert—
<( ) in subsection (2A), for the words “an officer of law” there is substituted “a
judicial officer”,>
Mr Kenny MacAskill

12

In section 8, page 12, line 9, at end insert—
<( ) in subsection (7)(b), for the words “officer of law” there is substituted “judicial
officer”,>
Section 14
Margaret Mitchell

1

In section 14, page 15, line 26, leave out from beginning to end of line 15 on page 16 and insert—
<(1)

If—

2
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(a) after evidence has been led which substantially implicates the accused in
respect of the offence charged in the complaint or where two or more
offences are charged in the complaint, any of them, the accused fails to
appear at the trial diet; and
(b) the failure to appear occurred at a point in proceedings where the court is
satisfied that it is in the interests of justice to do so,
then the court may, on the motion of the prosecutor and after hearing parties on
the motion, proceed with the trial and dispose of the case in the absence of the
accused.
(2)

Where a motion is made under subsection (1) above, the court shall—
(a) if satisfied that there is a solicitor with authority to act for the purpose
of—
(i)

representing the accused’s interests at the hearing on the motion;
and

(ii) if the motion is granted, the accused’s defence at the trial,
allow that solicitor to act for those purposes; or
(b) if there is no such solicitor, at its own hand appoint a solicitor to act for
those purposes.
(3)

A solicitor appointed under subsection (2)(b) above shall not be responsible to
the accused.

(4)

A solicitor appointed under subsection (2)(b) above shall act in accordance
with his own professional judgement in representing the interests of the
accused and may withdraw from acting if he thinks fit.

(5)

A solicitor appointed under subsection (2)(b) above has and may be given the
same authority as if engaged by the accused; and any employment of and
instructions given to counsel by the solicitor shall proceed and be treated
accordingly.>

Margaret Mitchell
2

In section 14, page 16, line 17, leave out <(4)(a)> and insert <(2)(a)>
Margaret Mitchell

3

In section 14, page 16, line 19, leave out from <(4)(b)> to end of line 20 and insert <(2)(b) above
has withdrawn from acting in accordance with subsection (4) above,>
Margaret Mitchell

4

In section 14, page 16, line 22, leave out <(4)> and insert <(2)>
Margaret Mitchell

5

In section 14, page 16, line 23, leave out <(4)(b)> and insert <(2)(b)>
Margaret Mitchell

6
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In section 14, page 16, line 27, leave out <(4)(b)> and insert <(2)(b)>
3

Johann Lamont
27

In section 14, page 16, line 31, leave out <in a young offenders institution, remand centre or other
establishment>
Section 15
Mr Kenny MacAskill

13

In section 15, page 17, line 2, at end insert—
<( ) in subsection (4), for the words “an officer of law” there is substituted “a judicial
officer”,>
Section 21
Margaret Mitchell

7

In section 21, page 26, line 20, leave out <150A(4)(b)> and insert <150A(2)(b)>
After section 25
Mr Kenny MacAskill

14

After section 25, insert—
<Appeals: miscellaneous provisions
In section 192 (appeals: miscellaneous provisions) of the 1995 Act, in subsection (5), for
the words “Any officer of law” there is substituted “A judicial officer”.>
Mr Kenny MacAskill

15

After section 25, insert—
<Execution of warrants and service of complaints, etc.
In section 297 (execution of warrants and service of complaints, etc.) of the 1995 Act, in
subsection (2), for the words “any officer of law” there is substituted “a judicial
officer”.>
After section 28
Mr Kenny MacAskill

16

After section 28, insert—
<Service and lodging of indictments and witness citation
In section 66 (service and lodging of indictment, etc.) of the 1995 Act—
(a) in subsection (7), for the words “any officer of law” there is substituted “a judicial
officer”,
(b) in subsection (9), for the words “any officer of law” there is substituted “a judicial
officer”.>

4
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Section 28A
Mr Kenny MacAskill
17

In section 28A, page 31, line 30, after <Act> insert <—
( ) in subsection (4), for the words “an officer of law” there is substituted “a judicial
officer”,>

Section 30
Johann Lamont
28

In section 30, page 38, line 10, leave out <section 275(3)(e) or section> and insert <sections
275(3)(e) and>
Section 31A
Johann Lamont

29

In section 31A, page 41, line 15, after <respondent> insert <or the respondent’s solicitor>
Johann Lamont

30

In section 31A, page 41, line 17, leave out <in the same manner as citation under section 141 of
this Act> and insert—
<(a)
(b)

on the respondent, in the same manner as citation under section 141 of this
Act;
on the respondent’s solicitor, by post.>

Johann Lamont
31

In section 31A, page 41, line 38, leave out <(3)> and insert <(3)(a)>
After section 32
Mr Kenny MacAskill

18

After section 32, insert—
<Regulation of fees payable to judicial officers
In section 305 (Acts of Adjournal) of the 1995 Act, in subsection (1)—
(a) the word “and” after paragraph (c) is repealed,
(b) after paragraph (d) there is inserted “; and
(e) fix and regulate fees payable to judicial officers under sections 66, 85,
141, 150, 192, 216 and 297.”.>
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Section 34
Johann Lamont
32

In section 34, page 47, line 23, at end insert—
<( )

In section 26A (enforcement of wildlife legislation) of the Wildlife and Countryside Act
1981 (c.69), for the words from “as amended” to “97/62/EC” there is substituted “(that
is, the Directive as amended from time to time by any other Community instrument or
otherwise)”.>
Section 35

Johann Lamont
33

In section 35, page 48, line 34, at end insert—
<( )

For the purposes of subsection (6), reference to the passing of an Act is to be construed,
in the case of an Act of the Scottish Parliament (including this Act), as reference to the
passing by the Parliament of the Bill for the Act.>
Section 36A

Johann Lamont
34

In section 36A, page 49, line 41, at end insert—
<( )

For the purposes of subsection (7), reference to the passing of an Act is to be construed,
in the case of an Act of the Scottish Parliament (including this Act), as reference to the
passing by the Parliament of the Bill for the Act.>
After section 36A

Mr Kenny MacAskill
19

After section 36A, insert—
<Citation of fine defaulters
In section 216 (fines: restriction on imprisonment for default) of the 1995 Act, in
paragraph (6)(b), for the words “an officer of law, the written execution, if any, of that
officer of law” there is substituted “a judicial officer, the written execution, if any, of
that judicial officer”.>
After section 37
Mrs Mary Mulligan

35

After section 37, insert—
<Drug treatment and testing orders: notification to court
In section 234B (drug treatment and testing order) of the 1995 Act, paragraph (a) of
subsection (3) is repealed.>

6
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Mrs Mary Mulligan
36

After section 37, insert—
<Community service orders: notification to court
(1)

In section 229 (probation orders: additional requirements) of the 1995 Act, in subsection
(5), for the words “(2)(b) and (d)” there is substituted “(2)(d)”.

(2)

In section 238 (community service orders) of the 1995 Act, in subsection (2)—
(a) paragraph (b) is repealed,
(b) in paragraph (d), the words “under the arrangements mentioned in paragraph (b)
above” are repealed.

(3)

In section 242 (community service orders: persons residing in England and Wales) of
the 1995 Act, in paragraph (a) of subsection (1), sub-paragraph (i) is repealed.

(4)

In section 243 (community service orders: persons residing in Northern Ireland) of the
1995 Act, in paragraph (a) of subsection (1), sub-paragraph (i) is repealed.>
Section 39

Johann Lamont
37

In section 39, page 51, line 13, leave out <for> and insert <to>
Johann Lamont

38

In section 39, page 51, line 35, leave out from <, upon> to end of line 39 and insert—
<( ) without delay, notify the procurator fiscal who issued the conditional
offer when a notice as described in subsection (2)(ca)(i) above has been
received in respect of the offer; or
( ) following the expiry of the period of 28 days referred to in subsection
(2)(c) above or such longer period as may be specified in the offer, notify
the procurator fiscal if no such notice has been received.”,>
Pauline McNeill

39

In section 39, page 52, line 11, leave out <for the word “1” there is substituted “2”> and insert
<the words from “, the amount” to the end are repealed>
Pauline McNeill

40

In section 39, page 52, line 11, at end insert—
<( ) after subsection (7) there is inserted—
“(7A) The amount of the maximum penalty on the scale prescribed under subsection
(7) above may not exceed £300 or such higher sum as the Scottish Ministers
may by order specify.”,
( ) in subsection (8), after the word “(7)” there is inserted “or (7A)”,>
Pauline McNeill

*67
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In section 39, page 52, line 11, at end insert—
7

<( ) after subsection (7) there is inserted—
“(7A) The amount of the maximum penalty on the scale prescribed under subsection
(7) above may not exceed £300 or such higher sum as the Scottish Ministers
may by order specify.”,
( ) in subsection (8)—
(i)

after the word “(7)” there is inserted “or (7A)”,

(ii) in paragraph (b), for the words from “be” in the second place where it
occurs to the end there is inserted “not be made unless a draft of the
instrument has been laid before, and approved by resolution of, the Scottish
Parliament”,>
Johann Lamont
41

In section 39, page 53, line 15, leave out <for> and insert <to>
Johann Lamont

42

In section 39, page 53, line 41, leave out from <, upon> to end of line 45 and insert—
<( ) without delay, notify the procurator fiscal who issued the compensation
offer when a notice as described in subsection (2)(d)(i) above has been
received in respect of the offer; or
( ) following the expiry of the period of 28 days referred to in subsection
(2)(c) above or such longer period as may be specified in the offer, notify
the procurator fiscal if no such notice has been received.>
Johann Lamont

43

In section 39, page 55, line 6, leave out <for> and insert <to>
Section 40
Johann Lamont

44

In section 40, page 57, line 20, leave out <for> and insert <to>
Johann Lamont

45

In section 40, page 58, line 13, leave out first <the> and insert <an>
Johann Lamont

46

In section 40, page 58, line 14, leave out <an> and insert <the>
After section 40
Johann Lamont

47

After section 40, insert—
<Setting aside of offers and orders

8
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After section 303ZA (inserted by section 40 of this Act) of the 1995 Act there is
inserted—
“303ZB
(1)

Setting aside of offers and orders
Where this subsection applies, the procurator fiscal may set aside—
(a) a fixed penalty offer made under section 302(1) of this Act;
(b) a compensation offer made under section 302A(1) of this Act;
(c) a work offer made under section 303ZA(1) of this Act;
(d) a work order made under section 303ZA(7) of this Act.

(2)

Subsection (1) above applies where, on the basis of information which comes
to the procurator fiscal’s attention after the offer or (as the case may be) order
has been made, the procurator fiscal considers that the offer or (as the case may
be) order should not have been made in respect of the alleged offender.

(3)

The procurator fiscal may act under subsection (1)(a) to (c) above even where
the offer has been accepted (including, in the case of an offer mentioned in
subsection (1)(a) or (b) above, deemed to have been accepted).

(4)

Where the procurator fiscal acts under subsection (1) above, the procurator
fiscal shall give the alleged offender notice—
(a) of the setting aside of the offer or (as the case may be) order; and
(b) indicating that any liability of the alleged offender to conviction of the
alleged offence is discharged.”.>

Margaret Mitchell
65

After section 40, insert—
<Penalties as alternative to prosecution: report to Parliament
The Scottish Ministers must, no later than three years after the date on which both
sections 39 and 40 have come into force—
(a) prepare a report setting out their views on the operation of those sections; and
(b) lay that report before the Scottish Parliament.>
Section 43
Johann Lamont

48

In section 43, page 66, line 15, after <of> insert <reasonable>
Johann Lamont

49

In section 43, page 69, line 6, at end insert <or
( ) where the penalty is transferred to another court, that other court;>
Johann Lamont

50

In section 43, page 69, line 9, after <offender> insert—
<( ) where the penalty is transferred to another court, that other court;>


458

9

Section 49
Johann Lamont
51

In section 49, page 73, line 14, after <competent> insert <(in the exercise of judicial functions)>
Johann Lamont

52

In section 49, page 73, line 19, leave out from beginning to <other> in line 20 and insert <A JP or
stipendiary magistrate may exercise signing functions at any>
Section 51
Johann Lamont

53

In section 51, page 74, line 15, leave out <in connection with the disestablishment of district
courts> and insert <for the purposes of or in connection with the provisions of this Part>
Section 71
Margaret Mitchell

66

In section 71, page 85, line 4, at end insert—
<( ) Sections 39 and 40 cease to have effect five years after the date on which both
sections have come into effect.>
Schedule
Johann Lamont

54

In the schedule, page 86, leave out lines 16 to 22 and insert—
<( )

After section 2 (sheriff court records) of the Public Records (Scotland) Act 1937 there is
inserted—
“2A

JP court records
(1)

A sheriff principal may, on the application of the Keeper, make an order
directing that the JP court records of that sheriff principal’s sheriffdom which
are specified in the order shall be transmitted to the Keeper within 6 months of
the date of the order.

(2)

An order under subsection (1) above shall not apply to any record which is
dated less than 10 years before the date of the order unless the sheriff principal
is satisfied that adequate provision as regards care, indexing and availability
for consultation cannot otherwise be made.

(3)

Where any record transmitted to the Keeper under subsection (1) above is
required for the purpose of proceedings in the High Court of Justiciary, the
Court of Session, or any sheriff court or JP court, the Keeper shall re-transmit
the record to the clerk of the relevant court on an order of a judge of the High
Court or Court of Session or of the sheriff or judge of a JP court (as the case
may be), and a record so re-transmitted shall be returned by the clerk to the
Keeper as soon as may be after it has ceased to be required for the purpose.

10
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(4)

The sheriff principal of each sheriffdom shall be responsible for the proper care
and preservation of the JP court records of that sheriffdom which have not
been transferred to the Keeper under subsection (1) above and shall, in
compliance with any request which the Keeper may from time to time make,
cause a report to be prepared and sent by the sheriff clerk to the Keeper, giving
the information which is specified in the request, regarding—
(a) the nature, situation and condition of all buildings in which any such
records are kept;
(b) the age and condition of such records;
(c) the arrangements made for—
(i)

their care and preservation;

(ii) indexing them; and
(iii) rendering them available for inspection by the public; and
(d) any other matters connected with the care and preservation of such
records.”.>
Margaret Mitchell
8

In the schedule, page 87, line 17, leave out <(4)(b)> and insert <(2)(b)>
Margaret Mitchell

9

In the schedule, page 87, line 21, leave out <150A(4)(b)> and insert <150A(2)(b)>
Johann Lamont

55

In the schedule, page 87, line 21, at end insert—
<Criminal Justice Act 1988 (c.33)
(1)

In section 133 (compensation for miscarriages of justice) of the Criminal Justice Act
1988, for sub-paragraph (ii) of paragraph (b) of subsection (5) there is substituted—
“(ii)

under section 194B of the Criminal Procedure (Scotland) Act 1995
(c.46);”.

(2)

The substitution made by sub-paragraph (1) has effect as if commenced at the same time
as commencement of section 25(1) of the Crime and Punishment (Scotland) Act 1997
(c.48) by Statutory Instrument 1999 No. 652.

(3)

But that substitution does not affect the operation of section 133 of the Criminal Justice
Act 1988 as respects any cases to which subsection (5)(b)(ii) of that section related
before being subject to that substitution (as it has effect in accordance with subparagraph (2)).>

Johann Lamont
57

In the schedule, page 91, line 1, leave out paragraph 12B
Johann Lamont

56
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In the schedule, page 91, line 5, at beginning insert—

11

<( )

In section 177(3) (procedure where appellant in custody) of the 1995 Act, the words “,
after hearing parties,” are repealed.>

Johann Lamont
58

In the schedule, page 91, line 24, at end insert—
<( )

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.>

Johann Lamont
59

In the schedule, page 91, line 24, at end insert—
<In section 210A(10) (extended sentences for sex and violent offenders) of the 1995 Act,
in the entry for “sexual offence”—
(a) the word “and” immediately preceding paragraph (xxi) is repealed,
(b) after that paragraph there is added—
“(xxii) an offence under section 1 of the Protection of Children and
Prevention of Sexual Offences (Scotland) Act 2005 (asp 9)
(meeting a child following certain preliminary conduct);
(xxiii) an offence under section 9 of that Act (paying for sexual services
of a child);
(xxiv) an offence under section 10 of that Act (causing or inciting
provision by child of sexual services or child pornography);
(xxv) an offence under section 11 of that Act (controlling a child
providing sexual services or involved in pornography);
(xxvi) an offence under section 12 of that Act (arranging or facilitating
provision by child of sexual services or child pornography).”.>
Johann Lamont

60

In the schedule, page 91, line 32, at end insert—
<( )

In section 217 (fines: supervision pending payment) of that Act, after subsection (8)
there is inserted—
“(9)

Where an enforcement order has been made under section 226B of this Act in
relation to payment of the fine, the supervising officer shall, instead of
reporting under subsection (8) above to the court, report under that subsection
to the fines enforcement officer dealing with the order.”.>

Johann Lamont
61

In the schedule, page 92, line 21, leave out paragraph 13
Johann Lamont

62

In the schedule, page 94, line 13, at end insert—
<Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)

12
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In schedule 2 (the specified authorities) to the Public Appointments and Public Bodies
etc. (Scotland) Act 2003, the entry “any Justices of the Peace Advisory Committee” is
repealed.>
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Criminal Proceedings etc. (Reform) (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted.
Groupings of amendments

Note: The time limits indicated are those set out in the timetabling motion to be
considered by the Parliament before the Stage 3 proceedings begin. If that motion is
agreed to, debate on the groups above each line must be concluded by the time
indicated, although the amendments in those groups may still be moved formally and
disposed of later in the proceedings.
Group 1: Bail: miscellaneous amendments
20, 21, 22, 23, 24, 25
Group 2: Liberation on undertaking: rank of officer required to attach special
conditions
26
Group 3: Role of judicial officers
10, 11, 12, 13, 14, 15, 16, 17, 18, 19
Debate to end no later than 50 minutes after proceedings begin
Group 4: Proceedings in absence of accused
1, 2, 3, 4, 5, 6, 27, 7, 8, 9
Group 5: 1995 Act: further miscellaneous amendments
28, 57, 56, 58, 60, 61
Group 6: Intimation of certain applications in the High Court
29, 30, 31
Group 7: Wildlife offences: maximum sentence
32
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Group 8: Penalties: application of statutes
33, 34
Debate to end no later than 1 hour 45 minutes after proceedings begin
Group 9: JP courts: drug treatment and testing orders and community service
orders
35, 36
Debate to end no later than 2 hours 5 minutes after proceedings begin
Group 10: Penalties as alternative to prosecution: miscellaneous amendments
37, 38, 41, 42, 43, 44, 45, 46,
Group 11: Penalties as alternative to prosecution: general
39, 40, 67, 47, 65, 66
Debate to end no later than 2 hours 55 minutes after proceedings begin
Group 12: Fines enforcement: miscellaneous amendments
48, 49, 50
Group 13: JP courts
51, 52, 53, 54, 62
Group 14: Compensation for miscarriages of justice
55
Group 15: Extended sentences for sex and violent offenders
59
Debate to end no later than 3 hours 25 minutes after proceedings begin


464

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 4, No. 48Session 2
Meeting of the Parliament
Thursday 18 January 2007
Note: (DT) signifies a decision taken at Decision Time.
Criminal Proceedings etc. (Reform) (Scotland) Bill – Stage 3: The Bill was
considered at Stage 3.
The following amendments were agreed to without division: 20, 21, 22, 23, 24,
25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 37, 38, 39, 67, 41, 42, 43, 44, 45, 46,
47, 48, 49, 50, 51, 52, 53, 54, 55, 57, 56, 58, 59, 60, 61 and 62.
The following amendments were disagreed to (by division)—
10 (For 31, Against 65, Abstentions 2)
11 (For 32, Against 65, Abstentions 0)
12 (For 32, Against 67, Abstentions 0)
1 (For 15, Against 82, Abstentions 0)
35 (For 28, Against 67, Abstentions 3)
65 (For 40, Against 54, Abstentions 1)
66 (For 11, Against 91, Abstentions 0)
The following amendments were not moved: 2, 3, 4, 5, 6, 13, 7, 14, 15, 16, 17,
18, 19, 36, 40, 8 and 9.
Criminal Proceedings etc. (Reform) (Scotland) Bill – Stage 3: The Minister
for Justice (Cathy Jamieson) moved S2M-5337—That the Parliament agrees
that the Criminal Proceedings etc. (Reform) (Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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Scottish Parliament
Thursday 18 January 2007
[THE PRESIDING OFFICER opened the meeting at
09:15]

Business Motion
The Presiding Officer (Mr George Reid): Good
morning. The first item of business is
consideration of business motion S2M-5423, in the
name of Margaret Curran, on behalf of the
Parliamentary Bureau, setting out a timetable for
stage 3 consideration of the Criminal Proceedings
etc (Reform) (Scotland) Bill.
Motion moved,
That the Parliament agrees that, during Stage 3 of the
Criminal Proceedings etc. (Reform) (Scotland) Bill, debate
on groups of amendments shall, subject to Rule 9.8.4A, be
brought to a conclusion by the time limit indicated, that time
limit being calculated from when the Stage begins and
excluding any periods when other business is under
consideration or when the meeting of the Parliament is
suspended (other than a suspension following the first
division in the Stage in the morning and afternoon being
called) or otherwise not in progress:
Groups 1 to 3:

50 minutes

Groups 4 to 8 :

1 hour 45 minutes

Group 9:

2 hours 5 minutes

Groups 10 to 11:

2 hours 55 minutes

Groups 12 to 15:

3 hours 25 minutes.—[George Lyon.]

Motion agreed to.
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Criminal Proceedings etc
(Reform) (Scotland) Bill: Stage 3
09:15
The Presiding Officer (Mr George Reid): The
next item of business is stage 3 consideration of
the Criminal Proceedings etc (Reform) (Scotland)
Bill. In dealing with the amendments, members
should have with them the bill as amended at
stage 2, which is SP bill 55A, the marshalled list,
which contains the amendments that I have
selected for debate, and the groupings that I have
agreed. For the first division on an amendment,
the division bell will sound and proceedings will be
suspended for five minutes. The period of voting
for the first division will be 30 seconds. Thereafter,
I will allow a voting period of one minute for the
first division after a debate. All other divisions will
be allowed 30 seconds.
Section 1—Determination of questions of bail
The Presiding Officer: Group 1 is on bail:
miscellaneous amendments. Amendment 20, in
the name of the minister, is grouped with
amendments 21 to 25.
The Deputy Minister for Justice (Johann
Lamont): Amendment 20 is made for the sake of
clarity and has no substantive effect on the
provisions in section 1. It makes it clear that in
section 23B(3) of the Criminal Procedure
(Scotland) Act 1995, as inserted by section 1 of
the bill, the question that is to be determined by
the judge is whether bail should be granted to an
accused person under section 23B(1) of the 1995
act.
Amendment 21 makes a minor change to
section 24 of the 1995 act, which deals with bail
conditions. Section 24(4)(b)(ii) of the 1995 act
currently provides that the court, when granting
bail, may impose further conditions on the
accused to ensure that he or she participates in an
identification parade. Amendment 21 provides that
any further conditions may require the accused to
participate in an identification parade or other
identification procedure. Given that other forms of
identification procedure are increasingly used by
the police in place of the traditional ID parade, it
will be important to ensure that an accused can be
compelled to participate in such procedures as a
condition of bail, in the same way that he or she
would currently be required to participate in an ID
parade.
Amendment 21 will also ensure that pressure
can be brought to bear on the accused to
participate in the identification procedure, as
failure to do so could be regarded as breach of a
bail condition. Although the amendment has no
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effect on general bail policy, it will allow the law to
keep up with the developments in practice and
ensure that the accused is under a condition to
participate in identification procedures in future.
Amendments 22 to 24 clarify the effect of
provisions in section 5 of the bill, but the policy
behind the section is not changed. Section 5
provides that bail applications must be dealt with
before the end of the day after the date on which
the person accused or charged is first brought
before the court. Often such applications are
continued to allow investigations to be made into
the bail address given by the accused person, for
example. However, the provision as introduced
could be construed as requiring the court to sit on
a Saturday, Sunday or court holiday in order to
process bail applications before the end of the
next day. That is not the intended policy. It is not
the norm for courts to sit at the weekend.
Section 8(1) of the 1995 act provides in general
terms that a court is not required to sit on a
Saturday, Sunday or court holiday. Amendments
22 to 24 are provided for the sake of clarity in this
context. They put it beyond doubt that when the
accused first appears, the court must make a
decision on bail by the end of the next day on
which it is sitting. Courts will not need to sit on a
Saturday, Sunday or court holiday unless they
choose to do so.
Amendment 25 makes a minor procedural
change to the way in which a particular type of bail
appeal is processed. Following amendments at
stage 2, in almost all cases an appeal against
refusal of bail in the sheriff or district courts is
lodged with the court that dealt with the bail
application. That is a sensible process, as a clerk
of that court can then send a note of appeal to the
High Court of Justiciary along with the full papers
for the case to ensure that the High Court has all
the papers that it needs to consider the case fully.
The one exception to that is in section 200 of the
1995 act, which details the procedures to be
followed in cases where a court has adjourned the
case against an accused for an inquiry into his or
her physical or mental condition and has
remanded the accused in custody or committed
them to hospital. In such cases, the appeal against
refusal of bail is lodged with the High Court, which
then has to refer the matter back to the original
court for the papers, which causes delay.
Amendment 25 brings the process for appealing
against a refusal of bail under section 200(9) of
the 1995 act into line with all the others in the
1995 act. It provides that the note of appeal must
be lodged with the clerk of the court from which
the appeal is to be taken and that the clerk of that
court must send the papers, without delay, to the
clerk of justiciary, to ensure that the High Court is
in possession of all the papers relating to the case.
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I move amendment 20.
Stewart Stevenson (Banff and Buchan)
(SNP): It will be no great surprise to the minister
that we will be supporting the amendments in this
group. I thank the minister for the helpful briefing
note on the Executive’s amendments, which will
speed our progress as the day continues. I hope
that it sets a benchmark for what the Executive
does in future bills. Next time, it would be even
more helpful if the amendment numbers were
given alongside the explanations. However, that is
just a counsel of perfection. I seek always to give
the Executive helpful advice where appropriate.
Amendment 20 agreed to.
Section 2—Bail and bail conditions
The Presiding Officer: I invite Johann Lamont
to move amendments 21 to 25 en bloc.
Amendments
Lamont].

21

to

25

moved—[Johann

The Presiding Officer: Does any member
object to a single question being put? Does
Margaret Mitchell object?
Margaret Mitchell (Central Scotland) (Con): I
pressed my request-to-speak button during the
debate on the previous group but was not called
before you asked the minister to move
amendments 21 to 25.
The Presiding Officer: That is fine. Thank you.
Amendment 21 agreed to.
Section 5—Time for dealing with applications
Amendments 22 to 25 agreed to.
Section 6—Liberation on undertaking
The Presiding Officer: Group 2 is on liberation
on undertaking: rank of officer required to attach
special conditions. Amendment 26 is the only
amendment in the group.
Johann Lamont: Amendment 26 makes a
change to the procedure concerning the addition
of special conditions to an undertaking, in
recognition of concerns that the Justice 1
Committee raised on the subject at stage 2. When
an accused person is released on an undertaking
to appear at court, the terms of the undertaking
will always contain the condition that the accused
must attend a specified court on a given date and
at a given time. The bill currently provides that
police officers may also attach additional
conditions to an undertaking and that the Scottish
ministers may make regulations setting out the
rank or other description of police officer who will
be required to authorise the imposition of
additional conditions on an undertaking.
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Those conditions fall into two types. First, there
are the standard conditions, which mirror the
standard conditions that would be imposed by a
court on an accused who is given bail—namely,
not to offend, not to interfere with witnesses and
not to behave in a way that causes, or is likely to
cause, alarm or distress to witnesses. Our view,
which was backed by the committee at stage 2, is
that those conditions are not unduly onerous and
any accused person who is required to attend
court on an undertaking should be able to abide by
them. We are therefore of the view that it is not
necessary to stipulate that the conditions can be
imposed only by police officers of a certain rank.
The second category of conditions covers
specific conditions that are imposed on a particular
accused and are designed to secure compliance
with the standard conditions. Those are
sometimes referred to as special conditions in the
bail context and may include, for example, a
condition of curfew or a condition that the accused
must not approach or contact a particular person
or enter a named street or area. Such conditions
will generally be more onerous and restrictive and
will need to be imposed with discretion and
sensitivity by police officers.
Members of the committee will recall that an
amendment that was lodged by the convener at
stage 2 sought to place in the bill a requirement
that an officer of the rank of inspector or above
must authorise the imposition of special conditions
to an undertaking. At the committee meeting on 22
November 2006, I gave an assurance that
ministers would ensure that an officer of the rank
of inspector or above must authorise the
imposition of special conditions to an undertaking.
Having considered the position further, I
acknowledge the concerns that the convener and
other members of the committee expressed about
the imposition of special conditions to an
undertaking and agree that that process must be
carefully regulated with the involvement of a senior
officer.
Amendment 26 therefore provides in the bill that
the imposition of special conditions must be
authorised by a police officer of the rank of
inspector or above. It also removes the regulationmaking power in proposed new section 22(1E) of
the 1995 act, as that will no longer be necessary.
The law will clearly state that any officer may apply
the standard conditions to an undertaking, but the
imposition of special conditions must be
authorised by a police officer of the rank of
inspector or above. I am sure that members of the
committee in particular will welcome my response
to the issues that they raised.
I move amendment 26.
Stewart Stevenson: We support amendment
26, which is sensible. I am glad that the Executive
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has responded to the Justice 1 Committee’s
concerns.
On the general issue of liberation on
undertaking, it is fair to say that the evidence that
has been given has not yet been wholly
convincing about the practical effects of the
proposed measures. However, that is not to say
that we do not support the amendment—we do.
That said, I hope that the Executive will measure
carefully whether the provisions have had the
desired effect in speeding things up and reducing
the overall resources that are used in the criminal
justice system. The evidence from the police in
particular was not wholly convincing that that
would be the case. However, the proposal is
certainly worth trying.
Pauline McNeill (Glasgow Kelvin) (Lab): I
welcome what the minister has said this morning
in response to the committee’s concerns. It is
worth saying at stage 3 that our debate at stage 1
and stage 2 on what the liberation on undertaking
process is about has been cleared up.
It is important to note that the undertakings
procedure is a crucial part of the reforms that will
speed up the system, which were the centrepiece
of the McInnes report. I thank the Crown Office on
the record for the discussions that we had with it
alongside our discussions with ministers to try to
understand how the liberation on undertaking
procedure will work.
Amendment 26 specifies the ranks of officer
whose authority will be required before conditions
are imposed. It is important to note that the special
conditions that police officers will be able to apply
are new powers that the police do not currently
have. Those powers can make a difference. The
minister has given the example of being able to
apply a curfew, which can be important. It is also
important to note that if a special condition has
been wrongly applied—if a curfew has been
imposed in a street in which someone needs to
see a doctor, for example—it can be recalled
under the appeal procedures.
I welcome the approach that the Executive has
taken in listening to the committee and I support
amendment 26.
Margaret Mitchell: I, too, welcome the
clarification that amendment 26 provides and the
fact that the minister has listened to the
committee’s concerns about the ranks of officers
who can decide whether special conditions can be
imposed. However, I still have reservations,
although they will not stop me voting for the
amendment. In its stage 1 report on the bill, the
committee asked how realistic it was for a junior
officer to determine
“whether someone should be liberated on undertaking and
whether or not conditions should be attached to that
undertaking.”
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Many issues that have arisen may be determined
and clarified in the Lord Advocate’s guidance, but
that guidance will not be published until the bill has
been passed. Will the minister comment on the
matter?
Mike Pringle (Edinburgh South) (LD): At
stages 1 and 2, there was considerable discussion
about undertakings and how the process will work.
The procedure is new. I welcomed the proposals
at stage 1 but, as members have said, the
committee was concerned that the proposals
might be onerous on police constables who had to
try to impose special conditions in the street. In
that context, Pauline McNeill lodged an
amendment. I am delighted that the Executive has
taken that amendment into account and that the
authority of an officer no lower than the rank of an
inspector will be required.
Special undertakings will not be too frequent.
Therefore, they must be carefully considered by
an inspector in a police station, who will have to
take everything into consideration. Undertakings
could be given out in the street in normal
circumstances, but it is important that special
undertakings should be carefully considered. I,
too, welcome what the minister said.
09:30
Johann Lamont: I thank members for their
responses and for welcoming the amendment, but
we should not overstate what is being done.
Imposing standard conditions is not an onerous
task—I think that people accept that doing so is
fairly straightforward.
We recognise that special conditions require
more consideration. We have discussed matters
with the police, who are happy that the appropriate
ranks will be involved and that those ranks will
have the appropriate training and awareness of all
the issues. However, we should not forget that we
are trying to make the system more rational and
effective. The provisions will speed up the system;
at the very least, they will not slow it down. I
assure Stewart Stevenson that we, the police and
others will keep a close eye on the matter.
Amendment 26 agreed to.
Section 8—Manner of citation
The Presiding Officer: Group 3 is on the role of
judicial officers. Amendment 10, in the name of
Kenny MacAskill, is grouped with amendments 11
to 19.
Mr Kenny MacAskill (Lothians) (SNP): Such is
the pace of change in our legislative process that,
when I first embarked on these amendments, I
think that we were talking about sheriff officers and
messengers-at-arms. Changes have since taken
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place and we now have judicial officers. Whatever
the officers are called, they go back a long time
and they have served our judicial system well.
Changes that the bill will introduce and changes
that have been initiated by the minister and by
Elish Angiolini, both in her current office as Lord
Advocate and in her previous office as Solicitor
General for Scotland, will improve how witnesses
are notified, cited and brought to court and will
make improvements in other areas. Progress has
been and continues to be made.
I differ from the minister in that I believe that the
current system works well. Sheriff officers—or
judicial officers as we now call them—deal with
witness citations in civil proceedings; in criminal
proceedings, they deal with citations on behalf of
the defence. We may create a bureaucracy that
works clinically and efficiently, but we already
have a system that has served us well in civil
matters and in defence citations. We have qualms
and worries about e-mail and postal citations, but
the ethos of all members—ministers and back
benchers—is to stop the waste of police
resources. We have a system that serves us well
and we should retain it.
There seem to be two arguments against using
judicial officers. There is a worry about how
vulnerable witnesses are dealt with. However,
judicial officers are well versed in dealing with
people in difficult circumstances, such as children
whom they have to cite in civil matters or people
who have been traumatised. They are well trained
and well regulated.
The second argument relates to costs, and is
clearly legitimate. People have been worried that
the costs for various services would be a huge
burden, but judicial officers have made it clear—
the amendments emphasise this—that there
would be a different set of tables and different
arrangements. There has been no suggestion that
existing rates for the processing of witness
citations would be the same if prosecution
citations were passed to judicial officers. With the
caveat that we meet the needs of vulnerable
witnesses and address the costs to the public
purse, we believe that we should retain a system
that has served us well and continues to serve us
well, and that we should seek to enhance the
profession rather than seek to create a new
profession and all the apparatus that goes with it.
I move amendment 10.
Margaret Mitchell: As Kenny MacAskill said,
judicial officers, sheriff officers and messengersat-arms have a special place in Scots law. They
are experienced, have an excellent track record
and have proved themselves to be professional.
st
Such officers are certainly equipped for the 21
century.
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Currently, citations are served by the police or
the Crown Office and Procurator Fiscal Service by
post. There is no doubt that the police, the
Association of Chief Police Officers in Scotland,
the Association of Scottish Police Superintendents
and the Scottish Police Federation are in favour of
messengers-at-arms or sheriff officers—now
judicial officers—taking over that role, which would
free up time for front-line duties that police
currently spend on discharging that duty. There is
an advantage to be had here. I have sympathy
with Kenny MacAskill in that, as the judicial officer
system is established, there would be no start-up
costs as there will be for fines enforcement
officers. Also, judicial officers’ fees are regulated
and, as has been stated, open to negotiation.
The crucial point to remember is that the
creation of fines enforcement officers will not in
itself ensure that the legislation is used. If we
wanted any proof of that, we need only look to the
fact that existing legislation does what the
Executive seeks to do in cases of wilful fine
default. Arrestment of earnings is allowed under
sections 214(6) and 221 of the Criminal Procedure
(Scotland) Act 1995. Direct deduction of income
support can be achieved under section 24 of the
Criminal Justice Act 1991. My central point is that
the creation of fines enforcement officers in itself
will not ensure that more wilful fine defaulters will
be dealt with in the way the bill envisages or that
they will not be imprisoned, which is clearly not in
anyone’s best interest. Does the minister envisage
enhancing the role of judicial officers or is she
saying that fines enforcement officers will replace
judicial officers? Her answer will determine how
we vote.
Johann Lamont: I will come back to Margaret
Mitchell’s point at the end of my contribution—
whether fines enforcement officers are effective is
a separate point. Although there is a crossover,
the amendments in group 3 deal with something
slightly different.
Kenny MacAskill’s amendments 10 to 19 would
provide that only judicial officers—formerly known
as sheriff officers and messengers-at-arms—
would be able to carry out certain functions, such
as serving citations personally on witnesses and
accused persons in criminal proceedings. At the
moment, those citations can be served by officers
of law, who include judicial officers but also the
police, authorised civilian employees of the police
and prison officers.
If, as I think Kenny MacAskill said, the objective
of the amendments is to reduce the amount of
police time that is required to serve citations, I
assure members that we agree with that aim and
are working hard to achieve it. I do not believe that
the amendments are the best way to achieve
further progress. I will outline some of the work


470

31302

that is under way before explaining why the
amendments could be extremely damaging to the
operation of Scotland’s criminal justice system.
Since 2003, the Crown Office and Procurator
Fiscal Service, which is responsible for the citation
of the accused and prosecution witnesses, has
issued postal citations for most witnesses in
summary cases, which covers the vast majority of
cases before the courts. In April 2006, that use of
postal citation was extended to civilian witnesses
in sheriff and jury cases with the important
exception of witnesses with special requirements,
such as children, vulnerable adults and witnesses
whose first language is not English. Those special
classes of witnesses need some form of police
involvement.
Postal citation has proved to be an extremely
effective system. It is more convenient for
witnesses than traditional citation in person. Since
2003, about 76,000 citations have been issued
each year by ordinary post to civilian witnesses,
who responded to them positively. By virtue of the
fact that the witness signs and returns a receipt for
postal citation, the witness is giving a personal
commitment. That underlines the importance of
witnesses attending court to give evidence.
The bill already provides for additional methods
of citation for witnesses and accused in order to
reduce the need for citation in person. The
accused as well as witnesses will be able to be
cited by first-class post. E-mail citation is an option
that we will also consider and develop, although
there must be confidence in that process. It has
already been piloted with success for police
witnesses in one city-centre division in Glasgow.
Over 18,000 citations were sent by e-mail leading
to savings in police time and resources. Less
police overtime was needed as notification of the
case came earlier, which allowed more time to
accommodate the alteration of shift patterns. On
average, officers received their citations five days
earlier than before and less police time was
wasted at court as there was earlier notification of
cases that would not go ahead. That made it
possible for police officers to be on the front line
rather than stuck in court for cases that were not
called. The wider roll-out of the pilot is now
planned.
A number of police forces are now using civilian
staff to serve their witness citations, which ensures
that police time is freed up to deal with higher
priorities. I welcome that practice and hope that it
will develop further.
In a number of cases in which personal citation
is required, the police already have information or
intelligence as to the whereabouts of the individual
in question, which they can use to ensure that the
citation is served effectively. There will always be
some cases where postal citation of civilian

31303

18 JANUARY 2007

witnesses will not be successful. Some civilian
witnesses are reluctant to attend court for a
number of reasons. The retention of police
delivery of citations to such witnesses allows the
witness to ask questions of the police. The police
are well placed to offer reassurance and
assistance should that be required.
The bill allows citations to be effected by judicial
officers. The effect of Kenny MacAskill’s
amendments would be to put judicial officers in a
monopoly position. Service could be effected only
by judicial officers. Is it right that it should only be
private businesses that can play that important
part in the criminal justice system? Police officers
could no longer serve any citations and prison
officers could no longer serve documentation,
including indictments, on accused people who are
in prison. Judicial officers would have to be
instructed at a cost to come from their office into
the prison, walk past the prison officer who used to
be able to serve documents and serve the
indictment. That would be good work for the
judicial officers but not good value for the public
purse.
There are other serious problems with the
practicality of the amendments. Not every court
district has resident judicial officers and some of
the island courts and more remote areas do not
have judicial officers nearby. The police, by their
very nature, have some form of local presence.
Would court business have to be programmed to
accommodate visits to such courts from judicial
officers?
In summary cases where the accused appears
from custody, a judicial officer would have to be in
the custody area of the court to serve the
complaint on the accused. What if there were no
resident judicial officer who could serve the
complaint? Would the court have to wait until the
judicial officer attended from his office, which
might be miles away? Would the accused have to
be liberated until a judicial officer could attend?
The bill as introduced provides for additional
methods of service on the accused; it does not
rule out the use of judicial officers. In no way does
our position refuse to acknowledge the work and
expertise of judicial officers. It is important to keep
our options open in this area, while seeking to
ensure that police involvement is minimised. That
is what we are working on. Amendments 10 to 19
would build in delay and risk and would place
private companies in a monopoly position at a time
when we are developing the service of citations
through a variety of initiatives.
Margaret Mitchell and others will be aware that
the role of fines enforcement officers goes far
beyond simply delivering a citation. They manage
cases, look at the person in the round, consider
their other debts and whether fines are due to
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other courts, and carry out the critical job of
separating those who cannot pay from those who
will not pay. The role of fines enforcement officers
ought not to be misunderstood. Although there is a
role for judicial officers, I do not support what
Kenny MacAskill proposes in these amendments. I
ask him to withdraw amendment 10 and not to
move the other amendments in his name.
Mr MacAskill: I have listened with interest to the
minister and we sympathise and agree fully with
much of what she said—our dispute is simply to
do with the method by which we achieve it.
However, it is a bit rich to castigate the creation of
a monopoly of private outfits given what has
happened with prison transfers. If that is such a
matter of objection, we might need to reconsider
whether Reliance should have a monopoly. I will
press amendment 10.
The Presiding Officer: The question is, that
amendment 10 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
As this is the first vote, I suspend the meeting for
five minutes while the division bell is rung.
09:43
Meeting suspended.
09:48
On resuming—
The Presiding Officer: We will now proceed
with the division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
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Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Murray, Dr Elaine (Dumfries) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
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Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Fox, Colin (Lothians) (SSP)
Kane, Rosie (Glasgow) (SSP)

The Presiding Officer: The result of the division
is: For 31, Against 65, Abstentions 2.
Amendment 10 disagreed to.
Amendment 11 moved—[Mr Kenny MacAskill].
The Presiding Officer: The question is, that
amendment 11 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
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Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 32, Against 65, Abstentions 0.
Amendment 11 disagreed to.
Amendment 12 moved—[Mr Kenny MacAskill].
The Presiding Officer: The question is, that
amendment 12 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Davidson, Mr David (North East Scotland) (Con)
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Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
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McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Presiding Officer: The result of the division
is: For 32, Against 67, Abstentions 0.
Amendment 12 disagreed to.
Section 14—Proceedings in absence of
accused
The Presiding Officer: Group 4 is on
proceedings in absence of the accused.
Amendment 1, in the name of Margaret Mitchell, is
grouped with amendments 2 to 6, 27 and 7 to 9.
Margaret Mitchell: Amendment 1 would amend
the bill’s provisions on trials in absence of the
accused in order to establish a consistent
approach to such proceedings in both solemn and
summary procedures. Before the Criminal
Procedure (Amendment) (Scotland) Act 2004 was
passed, the Criminal Procedure (Amendment)
(Scotland) Act Bill was amended with the effect
that a trial in absence can proceed only if an
accused fails to appear after evidence has been
led that implicates him or her substantially in
respect of the offence with which they are
charged, and if the trial judge is satisfied that to
proceed will be in the best interests of justice.
Anecdotal evidence suggests that that provision in
the 2004 act has worked well in the High Court.
Amendment 1 would provide the same provision
for the summary justice system, which—together
with the strengthening of the bail conditions that
will happen under section 1—would go a
considerable way towards addressing nonattendance without compromising Scots law’s
fundamental principle that the accused has the
right to a fair trial.
Under the Criminal Procedure (Scotland) Act
1995, in summary proceedings a trial can take
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place in the absence of the accused in limited
circumstances, such as when the proceedings
relate to non-imprisonable statutory offences.
Amendment 1 would extend those limited
circumstances and would ensure that the altered
status of the solicitor-client relationship that flows
from a solicitor representing an accused in his or
her absence was acknowledged in statute. I hope
that the minister and Parliament will accept
amendment 1 in the interests of fairness and
natural justice, and in the knowledge that, by so
doing, we would avoid the impact that the bill’s
current provisions on trial in absence could have
on victims and witnesses, which is that they may
face retrials as a result of procedural defects
during trials in absence. Amendments 2 to 9 are
consequential on amendment 1.
I move amendment 1.
Johann Lamont: This group of amendments is
important. I will deal briefly with Executive
amendment 27 and then deal with the issues that
Margaret Mitchell has flagged up.
Amendment 27 will make a minor change to
section 14(4), which will insert proposed new
section 150(A) into the Criminal Procedure
(Scotland) Act 1995, on proceedings in the
absence of the accused. The policy of section 14
will be unchanged. Subsection (10) of proposed
new section 150(A) of the 1995 act provides that
an accused cannot be sentenced to imprisonment
in his or her absence if he or she is an adult, or to
detention in a young offenders institution, remand
centre or other establishment if he or she is a
young person. After further consideration, it was
decided that the words
“young offenders institution, remand centre or other
establishment”

are unnecessary, because section 207 of the 1995
act makes it clear that “detention” means detention
in a young offenders institution. There is therefore
no need to qualify the reference to detention in
section 14, so amendment 27 will delete that
qualification.
Amendments 1 to 9, in the name of Margaret
Mitchell, would provide that no summary trial could
commence in the absence of the accused and that
a trial could continue in absence only after
evidence had been led that substantially
implicated the accused. That approach mirrors the
provisions on solemn proceedings in the Criminal
Procedure (Amendment) (Scotland) Act 2004. My
predecessor as Deputy Minister for Justice set out
at stage 2 the reasons why such an amendment
would be undesirable, but I will do so again.
It might superficially seem to be sensible for the
same rules to govern trials in absence in both
summary and in solemn procedures. However, in
practical terms, trials under those procedures
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operate quite differently. If amendment 1 were
agreed to, we would severely limit the possibility of
a trial in absence taking place in a summary case
and we would defeat the aim of section 14, which
is to reduce the number of accused who wilfully
fail to attend for trial, safe in the knowledge that
proceedings
will
be
adjourned,
to
the
inconvenience of the courts, the victims and the
witnesses who have turned up for the case. The
issue is not natural justice, as Margaret Mitchell
said; the fundamental right to a fair trial is
protected.
However, there is a feeling that on occasions
our legal and judicial system rewards the ingenuity
of the accused instead of ensuring that a case is
heard fairly. The failure of the accused to turn up
has significant implications for the victims and
witnesses who take their responsibilities seriously
and must confront the situation in which they find
themselves. We ought not to overstate what is
being done in section 14, but we should
acknowledge that the approach is about fairness,
justice and protection of people’s rights.
Unlike solemn trials, the vast majority of
summary trials start and finish on the same day. If
that happens, the situation does not arise in which
the accused fails to turn up for the trial the day
after evidence that substantially implicates them is
led. Therefore, for trials that are to be dealt with in
a single day, amendment 1 would rule out the
possibility of any part of the trial proceeding in the
absence of the accused.
Amendment 1 would also rule out the possibility
of a part-heard trial in absence. Under the current
provisions, a judge could decide that the accused
should be present for at least part of the case, but
that evidence from witnesses who turned up at the
right time, such as expert or vulnerable witnesses,
could be heard in the absence of the accused,
thereby allowing progress to be made and saving
the witnesses from the inconvenience and stress
of having to turn up again later. That approach
seems to be fair and just. The court could hear the
relevant evidence, adjourn the case to a later date
and issue a warrant for the arrest of the accused
in order to ensure that he or she would be present
for the remainder of the trial. The amendments in
Margaret Mitchell’s name would make that
impossible.
I ask members to bear it in mind that when a trial
diet and intermediate diet is fixed, the accused will
be notified of the dates and told that if he or she
fails to appear the trial may proceed in his or her
absence, so that he or she can be in no doubt that
that might happen. There are further safeguards.
For example, before a trial in absence can take
place, the judge must be satisfied that it is in the
interests of justice for the trial to proceed and that
the accused is aware of the date and place of the
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diet. In assessing whether it is in the interests of
justice to proceed, the court will still be required to
ensure that the accused receives a fair trial, as
well as to consider the interests of witnesses and
victims.
The McInnes report pointed out that in 2002-03,
around 4,000 summary hearings had to be
adjourned because of the failure of the accused to
appear. Can it be right that victims and witnesses
attend court time and again, only to be told that
the accused has decided not to turn up, so they
cannot give their evidence? As the then Solicitor
General for Scotland suggested at stage 1—and
as Mike Pringle said at stage 2—there is strong
anecdotal evidence to suggest that often, in cases
that involve multiple accused persons, one of the
accused persons does not turn up for trial on one
date and another does not turn up on the next
date, safe in the knowledge that the trial will not
proceed. That can result in cases being
abandoned because witnesses are no longer
available or are unable to recall events. Should we
allow that to continue?
10:00
If the accused has a solicitor who is prepared to
continue to act, the court may allow him or her to
do so. As the intermediate diet becomes more
robust, cases will continue to trial on the basis that
the solicitor is properly and fully instructed about
the position and line of defence of the accused.
The solicitor will therefore be in a good position to
act at trial in the interests of the accused, despite
his or her absence. If the solicitor declines to act,
the court may appoint a solicitor to act in the
interests of the accused. We think that solicitors
will be prepared to do so. Members should bear it
in mind that decisions on whether a trial should
take place in the absence of an accused and on
whether it would be in the interests of justice for
that to happen will always rest with the court. We
acknowledge that circumstances arise in which
people are genuinely unable to attend court.
As my predecessor made clear at stage 2,
section 14 was considered carefully prior to its
introduction and is designed to facilitate wider use
of trials in absence while ensuring that appropriate
safeguards exist to protect the rights of the
accused. The provisions are part of a range of
measures, which I hope will mean that accused
persons turn up when they are supposed to—that
is what we all want. Agreement to amendment 1
might allow some accused persons to continue
wilfully to frustrate the ends of justice, and to
cause upset and inconvenience to victims and
witnesses, delays in the court system and wasted
effort for the prosecution and the defence. I am
surprised that the Tories want to associate
themselves with such an approach.
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The approach in amendment 1 was considered
by the Justice 1 Committee at stage 2 but was
heavily defeated. Amendments 2 to 9, also in
Margaret
Mitchell’s
name,
would
make
consequential changes to the bill. I urge members
to reject amendments 1 to 9.
Stewart Stevenson: Amendment 1 offers us a
beguiling invitation but, whn we consider whether
to support it, the key test is whether failure to
attend court is a decision that is in the hands of
the accused. I think that members are instinctively
uncomfortable with trials in the absence of the
accused, but the saving grace of the measure is
that an accused who chooses not to attend court
understands the consequences of his or her
decision. That is a situation that we can address.
The approach already exists in England and we
have not yet heard an outcry about injustice from
across the border, so we can accept it.
However, there are other reasons why we
should not support amendment 1. The drafting of
the amendment is strange and would defeat the
objective that Margaret Mitchell is trying to
achieve, in that only one complaint would have to
substantially implicate the accused before a trial
could proceed in his or her absence. It would be
perfectly possible for a situation to arise in which a
trial in absence could proceed in which no
evidence whatever had been led in all but one of a
string of complaints. If Margaret Mitchell is arguing
that it is unjust for a complaint to proceed in the
absence of evidence having been led that
“substantially implicates the accused”, I presume
that the approach should apply to all complaints. It
cannot be just to proceed on the basis that
evidence on only one complaint implicated the
accused, when no evidence was led that
implicated the accused in relation to other
complaints. The fact that evidence was led on one
complaint should not magically make it fair to
proceed. Amendment 1 would not, therefore,
deliver the approach that Margaret Mitchell wants,
although when she sums up she might tell me that
I am incorrect.
On a more general point on amendment 1,
proposed new subsection (4) of proposed new
section 150(A) of the 1995 act appears to offer
solicitors a blank cheque, in that it would require a
solicitor to act
“in accordance with his own professional judgement”,

without defining what that would mean. Mr
MacAskill’s professional judgment as a lawyer, for
example, might differ from that of other lawyers.
Unless Margaret Mitchell makes compelling
arguments when she sums up, we will not support
amendments 1 to 9.
Pauline McNeill: Too many people fail to attend
for their own court cases—4,000 a year, according
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to the McInnes committee. The Justice 1
Committee has stated clearly that that is not
acceptable behaviour when people have been
cited properly. Obviously, the reasons why people
do not appear will vary, although I am not
altogether clear whether the McInnes committee
tried to look behind those reasons.
Some cases involve many accused persons. In
one such case in my casework, a different person
failed to appear in court on different occasions.
The case was eventually abandoned on the third
occasion, after all the witnesses had attended.
There will be people who deliberately fail to
appear, and there will be people who lead chaotic
lives—perhaps due to drug or alcohol addiction—
and who do not appear for that reason. The latter
is not an excuse for not appearing, but we have to
acknowledge that the 4,000 people who fail to
appear will not have the same reasons. The
Justice 1 Committee has said clearly that we want
more research to be done into why people do not
appear. Work on that should be done in the reform
of the criminal justice system, but work should also
be done to ensure that more people attend their
own court cases.
If we were to reform the current system to allow
trials to proceed in the absence of the accused,
the courts should not use that provision widely. I
would like the minister to assure us that she would
not expect the courts to do so. As she says, a fair
trial is essential. We cannot reform the criminal
justice system without ensuring fairness.
Amendment 1 was also debated at stage 2. I did
not support it then and I cannot support it today.
Although I understand what Margaret Mitchell is
trying to achieve, I agree with the minister that it is
not really appropriate to translate trials under
solemn procedure—which, in essence, are much
longer—to trials under summary procedure. I
attempted at stage 2 to narrow the bill’s provisions
with an amendment, but I had to accept that my
amendment was not workable.
I would, however, still like assurances that the
minister will do other things, apart from reforming
the law, to look behind the reasons why people do
not attend their own court cases. I accept that the
bill’s provisions set out tests to ensure that a judge
has to consider whether it is just to hold the trial in
the accused person’s absence. The lawyer
representing the accused has also to be sure that
he or she can fairly represent the accused in his or
her absence. As we know, lawyers have been
worried about the effect of the Anderson case;
they will want to ensure that they are not criticised
for not properly representing their clients.
It is important to note that the reforms in the bill
will mean that no one will be sentenced to
custody—or to any sentence requiring their
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agreement, such as a community sentence—
without their being present. Will the minister clarify
how that will work? I presume that a warrant will
be issued for the accused’s arrest to bring him or
her before the court for sentencing, but I do not
want just to presume that, so I would be grateful
for clarification.
In conclusion, I cannot support the amendments,
but I would like assurances from the minister on
the issues that I have raised.
Bill Aitken (Glasgow) (Con): People not
turning up for trials is undoubtedly a problem. I will
tell members why the problem exists: for too many
years, far too casual an attitude has been taken in
the execution of warrants. When the accused has
failed to appear and when the judge has been
satisfied that the accused was aware of the trial
diet, a warrant has been issued. Those warrants
have then lain in the procurator fiscal’s office for
weeks or months—in fact, many of them have
ultimately been binned. That approach is known to
people who want to escape justice, which is why
we have the problem.
The Executive seeks to remedy the problem by
introducing something that, to be frank, verges on
oppression. That will not work. It will not have
escaped the minister’s notice that in many
instances, in summary trials in particular,
identification is a key factor in evidence. If the
accused is not present at the trial, he cannot be
identified. That is a real problem.
What happens if the accused does not turn up
for a fairly acceptable reason? A case is called;
the accused is not present; the lawyer says, “Well,
I saw him last Wednesday and he was aware of
the trial diet. I tried to contact him this morning, but
without success.” It transpires that, while the
accused was making his way to court, he was
injured in an accident or was taken seriously ill
and is in hospital. Such events might not happen
frequently, but they happen. The Executive is
putting through blanket legislation that runs the
real risk of causing injustice.
Everything could have been sorted out if the
Executive had ensured that a much more robust
approach was taken to execution of warrants. If
that had been done, there would have been no
need for us to come to the chamber today.
The Deputy Presiding Officer (Murray Tosh):
Before I ask Margaret Mitchell to wind up, I will call
the minister to respond to the debate.
Johann Lamont: I appreciate that very much,
Presiding Officer—although I have to say that I am
almost lost for words at what the new Tories now
claim is their attitude. Anyone who could accuse
me of being oppressive is perhaps offering a
challenge too far.
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Bill Aitken does not help his case by hugely
overstating what the Executive is doing, by hugely
overstating its consequences, and by hugely
understating the significance of the problem when
people wilfully seek not to take responsibility for
their own actions and do not appear at court.
The provisions in the bill would be a deterrent.
People who thought they could benefit by not
bothering to turn up at court now know that their
actions will have consequences. However, the bill
also contains safeguards. It is in the interests of
justice—a reasonable test—that there should be a
means of appeal if a person is knocked down by a
bus and cannot come to court.
Identification was mentioned. Clearly, it would
not be appropriate to hold trials that involve dock
identification in the absence of the accused, but no
one is suggesting that that would happen. Why,
however, when identification has already been
made, when some witnesses are vulnerable and
when professional witnesses can give professional
evidence regardless of whether the accused is
there, is it not possible for that trial to continue? I
do not think that the alternative case has been
made. There will be an appeal mechanism and we
have considered the interests of justice.
Bill Aitken’s position is ludicrous and is entirely
out of step with those who want to ensure that the
justice system serves the interests of the accused
and the interests of victims and witnesses. He
made points about warrants but refuses to
challenge people to take responsibility for their
own behaviour. The issue is not simply one of
warrants not being issued. Even if it were,
problems would arise over the time it takes to
issue warrants.
I turn now to the points that were made by
Pauline McNeill. Although there could be a trial in
absence, there cannot be a sentence in absence.
Once a trial has taken place, the court will be
adjourned, a warrant issued—
Bill Aitken: Will the minister take an intervention
on that point?
Johann Lamont: Yes.
Bill Aitken: I fully concede that it is a problem
when someone irresponsibly fails to turn up at
court. However, does the minister agree that if a
warrant were issued, the accused brought
immediately to court because the warrant was
executed immediately and was then remanded in
custody pending the trial, that would be a much
greater deterrent?
Johann Lamont: For a start, some summary
cases last only one day—the procedure that Bill
Aitken suggests would inevitably extend such
cases beyond one day. Professional witnesses
and others would have to appear and there would
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be delays in the process. We are not saying that
the only approach is to hold the trial in absence,
but there are sufficient safeguards in the bill to
address Bill Aitken’s points.
I will finish the point that I was making in
response to Pauline McNeill. If the accused was
not present in court, the court would be adjourned,
a warrant for their arrest issued and the accused
brought to court for the announcement of the
sentence. That situation is not all that far from
other situations in which courts defer sentencing in
order to obtain more information.
I reassure Parliament that the test that a trial in
absence must be in the interests of justice is
written into the bill, as is the fact that trial in
absence will not go ahead if there are issues
specifically to do with identification. Along with the
fact that there is an appeal, that should allay
members’ concerns. It should be acknowledged
that people not appearing at their own trials is a
significant problem. By failing to confront their
responsibility to appear, they put everyone else at
huge inconvenience.
10:15
Margaret Mitchell: The minister’s main
contention in continuing to press the provision in
the bill appears to be that the end justifies the
means. It does not. The fact that there is wilful
non-attendance in summary courts does not mean
that all people who attend court should be
penalised, which is what the provision in the bill
will mean. By rejecting amendment 1, which would
provide the minister with a workable and sensible
compromise between what is proposed in the bill
and the present arrangements, the minister will
miss the opportunity to ensure consistency in
solemn and summary procedures.
The system that I propose, which has already
been tested in the High Court, would lead to
clarity. Although I accept that a much higher
volume of cases are subject to summary
procedure, the minister does not seem to be
aware that such cases can go on for two or three
days and that it is not the case that everything
happens in one day. Such cases will still be
caught by the bill.
To address Stewart Stevenson’s contention that
my proposal contains an anomaly and a
contradiction, that is covered by judges’ ability to
decide whether it is in the interests of justice to
proceed. Judges will make such decisions based
on the available facts on the circumstances of
cases.
The minister and the Executive have opted for
the nuclear option, even though stage 2
amendments would have provided that both the
accused and their solicitor had to be notified of the
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trial diet. Such amendments were lodged because
it was fully recognised that many of the people
who appear in summary courts are among the
most vulnerable individuals in society. They have
chaotic lifestyles, are dependent on drugs and
alcohol and are not organised.
Margaret
Jamieson
(Kilmarnock
and
Loudoun) (Lab): Will Margaret Mitchell tell
Parliament what her proposal would mean for the
victims of crime who were waiting for the trial?
Margaret Mitchell: I am happy to do so. For
victims and witnesses, my proposal would mean
that they would not face the uncertainty of a
procedural technicality arising because the
accused’s not being present meant that there had
to be a retrial.
I urge Parliament to support amendment 1 and,
in doing so, to preserve a fundamental principle of
Scots law, which is the right to a fair trial.
The Deputy Presiding Officer: The question is,
that amendment 1 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Brownlee, Derek (South of Scotland) (Con)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Ballard, Mark (Lothians) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
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Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinney, Mr John (North Tayside) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 15, Against 82, Abstentions 0.
Amendment 1 disagreed to.
Amendments 2 to 6 not moved.
Amendment 27 moved—[Johann Lamont]—and
agreed to.

31320

Section 15—Failure of accused to appear
Amendment 13 not moved.
Section 21—Service of documents through
solicitor etc
Amendment 7 not moved.
After section 25
Amendments 14 and 15 not moved.
After section 28
Amendment 16 not moved.
Section 28A—Jury citation
Amendment 17 not moved.
Section 30—Evidence on commission
The Deputy Presiding Officer: Group 5 is on
further miscellaneous amendments to the Criminal
Procedure (Scotland) Act 1995. Amendment 28, in
the name of the minister, is grouped with
amendments 57, 56, 58, 60 and 61.
Johann Lamont: Amendment 28 is a purely
technical drafting amendment to section 30.
Section 30 adds new subsections to section 271I
of the 1995 act that relate to the taking of evidence
on commission. Amendment 28 seeks to shorten
the wording of one of those subsections to make
its meaning clearer. The effect of the provision
remains the same and the policy behind section
30 is unchanged.
Amendments 56 to 58, 60 and 61 are technical
in nature and will not change the substance of the
bill. Paragraphs 7 to 17 of the schedule to the bill
seek to amend and repeal various sections of the
1995 act to ensure that the provisions of the bill
will operate effectively. To improve readability, the
amendments should appear in ascending order of
the section of the 1995 act to which they relate.
Under the current drafting, several provisions are
out of sequence. Amendments 56 to 58, 60 and 61
seek to correct that.
I move amendment 28.
Amendment 28 agreed to.
Section 31A—Intimation to respondent of
certain applications to the High Court
The Deputy Presiding Officer: Group 6 is on
intimation of certain applications to the High Court.
Amendment 29, in the name of the minister, is
grouped with amendments 30 and 31.
Johann Lamont: Amendment 29 seeks to make
a minor change to section 31A. Section 31A will
insert into the 1995 act new section 298A, which
deals with the procedure to be followed when bills
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of advocation, petitions to the nobile officium or
orders of the High Court relating to those bills or
petitions—which are all forms of appeal—are
intimated.
Amendment 29 will allow the intimation of those
documents to be carried out by serving documents
on the respondent or on the respondent’s solicitor,
which should help to improve the process of
communicating the documents and to ensure that
the appeal process goes smoothly. The
documents in question are often technical in
nature, so it makes sense to allow them to be sent
to the respondent’s solicitor, when that is
appropriate. Increasing the number of ways in
which the documents can be served will improve
the progress of appeal proceedings. Practically
speaking, it is the solicitor, in consultation with the
respondent, who will need to consider the
approach to be taken to the appeal as a matter of
urgency, so getting the appeal documentation to
him or her as quickly as possible makes sense.
Amendments 30 and 31 are consequential to
amendment 29. Amendment 30 will make it clear
that when those documents are served on the
respondent’s solicitor, that service is to be effected
by post. Amendment 31 seeks to update a
reference in section 298A(10), which deals with
modifications to section 141 for the purposes of
section 298A, to ensure that it applies only to
service on the respondent. The substantive law
relating to such appeals is not affected by
amendment 31.
I move amendment 29.
Amendment 29 agreed to.
Amendments 30 and
Lamont]—and agreed to.

31

moved—[Johann

31322

protection of the species of animal that were
added to annex IV of the habitats directive after
the accession to the European Union of Austria,
Finland and Sweden in 1997. That is because
section 26A of the 1981 act refers to the form and
content of the habitats directive only up to the time
of those countries’ accession. The directive has
subsequently been amended to take account of
other new states that have joined the European
Union. It is therefore necessary to ensure that
enforcement of those amendments can be
supported by the higher penalty.
Amendment 32 is necessary because of the
amendment of the habitats directive by the act
concerning the accession of the Czech Republic—
and those of other new member states—which
extends the protection of the directive to species
that are native to those new member states. The
amendment increases the maximum custodial
sentence on summary conviction that can be
imposed for crimes against those species from
three months to six months. That will bring
sentencing for crimes against those species into
line with that for all other species that are listed in
annex IV of the directive. This is not a change in
sentencing policy; rather, we are correcting a
technical deficiency under which the appropriate
level of penalty cannot be applied to certain
offences simply because they relate to species of
the newer EU member states.
Amendment 32 will have the effect of making
section 26A of the 1981 act ambulatory, which will
allow any future amendments to the habitats
directive to be taken account of. That will ensure
that the correct maximum level of penalty can be
applied to all offences that are created in
pursuance of the directive in the future.
I move amendment 32.

After section 32
Amendment 18 not moved.
Section 34—Sheriff summary: particular
statutory offences
The Deputy Presiding Officer: Group 7 is on
the maximum sentence for wildlife offences.
Amendment 32, in the name of the minister, is the
only amendment in the group.
Johann Lamont: Amendment 32 is technical in
nature. Section 26A of the Wildlife and
Countryside Act 1981 allows powers under section
2(2) of the European Communities Act 1972 to be
used to impose a higher maximum sentence, on
summary conviction, than would usually be
available under that act for crimes associated with
the implementation of the habitats directive.
However, as presently framed, those powers
cannot be used for offences that relate to the
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Stewart Stevenson: I have no difficulties with
amendment 32. However, given that the
amendment involves a change to our law when
directives are changed in Europe without our
direct involvement—I suspect that that is the case
in other parts of our law—how will we be made
aware of any consequential effects on Scots law
when that happens?
Johann Lamont: I emphasise that amendment
32 is a technical amendment. The issue of the
communication and awareness of changes in the
law is a challenge that we all face. I am sure that
the Executive and those who are involved in the
legal process and our committee structure will
ensure that important opportunities are made by
which we can keep ourselves well informed and
ensure that the issues are properly communicated.
Amendment 32 agreed to.
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Section 35—Sheriff summary: other statutory
offences
The Deputy Presiding Officer: Group 8 is on
penalties: applications of statutes. Amendment 33,
in the name of the minister, is grouped with
amendment 34.
Johann Lamont: Amendments 33 and 34 are
technical amendments. They clarify the definition
of “relevant enactment” in sections 35(6) and
36A(7). The policy behind those sections remains
unchanged.
Section 35 makes provision for increasing the
maximum period of imprisonment that may be
imposed in respect of all statutory offences that
are triable under either solemn or summary
procedure to 12 months on summary conviction.
Section 36A and section 37 increase the
maximum fine that may be imposed in respect of
all statutory offences that are triable either way to
£10,000 on summary conviction. Those maxima
are being increased to allow the sheriff summary
courts to deal with a wider range of appropriate
business.
The purpose of amendments 33 and 34 is to
make absolutely clear the enactments to which
sections 35 and 36A will apply. Those sections will
apply to a relevant enactment, which is defined as
an act that is passed before the bill is passed.
Amendments 33 and 34 make it clear that, for the
limited purposes of sections 35 and 36A
respectively, an act of the Scottish Parliament will
be treated as having been passed when the bill for
that act is passed by the Parliament at stage 3.
The amendments in the group will in no way
affect the time at which the provisions of any act of
the Scottish Parliament may come into force.
Provisions in acts come into force only after royal
assent has been given. The amendments simply
make it clear that the provisions in sections 35 and
36A apply to offences, or powers to create
offences, that are contained in any act of the
Scottish Parliament that has completed its
parliamentary procedure before the passing of the
bill. That will ensure that, should any act that
contains a lower summary maximum be passed
before the bill, it can be uprated. That is in line
with the policy of allowing the sheriff summary
court to deal with an appropriate level of more
serious business in the future.
I move amendment 33.
Amendment 33 agreed to.
Section 36A—Fine level
Amendment 34 moved—[Johann Lamont]—and
agreed to.
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Amendment 19 not moved.
After section 37
The Deputy Presiding Officer: Group 9 is on
justice of the peace courts: drug treatment and
testing orders and community service orders.
Amendment 35, in the name of Mary Mulligan, is
grouped with amendment 36.
10:30
Mrs Mary Mulligan (Linlithgow) (Lab): When
proposals for the bill were being considered at
committee, the future of the district courts was
also discussed. I am pleased that the bill that is
before us provides for the continuation of the
district courts, albeit that they will be known in
future as justice of the peace courts. The process
has given members the opportunity to consider the
role and powers of the new JP courts. Amendment
35 seeks to remove from the Criminal Procedure
(Scotland) Act 1995 the need for ministers to notify
the new JP courts before the courts can begin to
use drug treatment and testing orders.
When members of the Justice 1 Committee met
members and officials of the West Lothian district
court and subsequently met a number of JPs prior
to Christmas, we heard—indeed, it was stressed
to us—how useful DTTOs would be as a disposal
in the new JP courts. As everyone said, a large
percentage of the accused who come before the
present district courts are there as a result of drugrelated offences. In light of the success of DTTOs
as a community disposal in the sheriff courts, I
believe—in common with many others—that it
would be beneficial to give the new JP courts the
power to make DTTOs. In a similar vein,
amendment 36 would allow the new JP courts to
have as a disposal community service orders.
Amendment 36 would remove the need for
ministers to notify the new JP courts that they can
use community service orders as required under
the 1995 act.
During the progress of the bill, we have
extended the role of the procurators fiscal and the
disposals that are available to them. It seems
logical for the disposals that are available to PFs
to be made available to the new JP courts. That
would be in line with the move to increase
community-based disposals. I hope that the
minister understands why I lodged amendments
35 and 36. They are supported by many people
who give their time to make our district courts an
effective part of our judicial system.
I move amendment 35.
Stewart Stevenson: The district courts, which
will become the JP courts, are an important part of
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our criminal justice system. Of course, in tapping
into the voluntary effort of people in our
communities, they provide an effective link
between the criminal justice system and wider
society. As parliamentarians, we should always
encourage the idea of getting something for
nothing; it means that money is left available for
the things that we have to pay for. To be serious,
the McInnes report put the district courts under
some attack. There is a wide sense of relief across
the chamber that we are now in a position of
building on the success of the district courts in the
JP courts. I
welcome Mary Mulligan’s
amendments 35 and 36.
Of course, given the antipathy on the
Conservative benches to DTTOs, I am particularly
interested to hear what Margaret Mitchell will say
about giving DTTOs to the JP courts. That
antipathy is entirely consistent with the line of
swinging this way and that that the Tories have
taken on drugs policy. I am glad that the Tories
are visiting the excellent clinic in Oldmeldrum
today to learn—as every other party has done—
about the excellent work that is done there. I hope
that the visit leads to greater consistency on those
benches in that policy area. I also hope that Tory
members will join the rest of the chamber in
supporting Mary Mulligan’s amendments 35 and
36, which are worthy of consideration.
Margaret Mitchell: I am grateful to Stewart
Stevenson for highlighting the inconsistency in
SNP policy. He appears not to know, although he
should know, that the Conservatives have argued
consistently for the district courts—the new JP
courts—to have DTTOs as an available disposal.
I welcome the amendments in the group, which
Mary Mulligan lodged in response to an appeal
that was made by the District Courts Association. I
hope that the minister will accept them. That said,
it must be pointed out that the amendments were
not necessary. At any time, the Minister for Justice
could have introduced DTTOs under the existing
legislation. That would have made sense, given
the need for early intervention in trying to solve the
serious problem of drug abuse.
I also very much welcome the proposal to
enable community service orders to form part of
the disposals that are available to justices of the
peace. However, that still leaves a gap in the
range of disposals: we should ensure that
supervised attendance orders are a disposal of
first instance instead of being used only when
someone has defaulted on a fine. I would welcome
the minister’s comments on that.
Johann Lamont: The Executive takes the view
that it would not currently be appropriate to extend
the use of DTTOs and CSOs in the way in which
amendments 35 and 36 envisage. That is not to
say that we do not recognise the role and value of
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the district courts or the potential for such
extension in the future. Our first priority for DTTOs
was to roll them out in sheriff courts first, and it is
heartening that they have been as successful as
they have been. Moreover, although we might
want to consider broadening the options for
disposals in district courts, it is not necessary to
support amendments 35 and 36. We are alive to
the possibility of broadening the options and are
willing to consider it further.
Less than 1 per cent of district court cases
outside the stipendiary magistrate courts result in
custodial sentences. Currently, CSOs and DTTOs
are explicitly regarded as alternatives to custodial
sentences. Therefore, there are very few cases at
present in which it would be appropriate for district
courts to impose such orders. However, that might
not be the case in the future, as district courts
might take on work that is more appropriate for
custodial sentences and, therefore, the use of
CSOs and DTTOs could perhaps be extended.
It is worth noting that district courts currently
have access to a number of community
sentences. For example, they can and do impose
probation orders. In addition, supervised
attendance orders for fine defaulters have been
available to district courts for many years. We are
exploring how the range of community disposals
that is available to district courts might be
extended. For example, the use of SAOs as a
disposal of first instance is being piloted in
Renfrewshire and West Dunbartonshire. Mary
Mulligan and other members will know that we are,
as ever, alive to imaginative and creative ways of
developing and using community disposals. We
are also piloting the use of community reparation
orders as disposals for dealing with acts of
antisocial behaviour in three areas. Both sets of
pilots are being independently evaluated and the
findings will inform decisions on wider roll-out. If
wider roll-out is thought to be appropriate, it could
be achieved by an administrative circular rather
than by amending primary legislation.
The current sentencing practice of district courts
suggests that there is little need for additional
disposals that provide direct alternatives to
custody. However, if a significant change to the
current situation were to occur as a result of the
bill’s other provisions, we could and would think
again about whether there was a need to
reconsider the availability of DTTOs and CSOs in
the district courts. If such a move was thought to
be
appropriate,
it
could
be
achieved
administratively without a need for legislative
change. For that reason, the current position
seems to us to be preferable to amendments 35
and 36.
We are not saying that we should never widen
the use of DTTOs and CSOs, nor are we
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disregarding the opportunities that the district
courts provide. The use of DTTOs and CSOs
could be widened in the future and we do not
consider amendments 35 and 36 to be necessary
or appropriate at this stage. Therefore, I invite
Mary Mulligan to withdraw amendment 35.
Mrs Mulligan: I was aware that the minister
already had powers to extend the use of DTTOs
and CSOs. However, given that those powers had
not been used, it was important that we have the
debate, because it provided us with an opportunity
to consider what powers district courts—or JP
courts, as they will become—will have in the
future.
I note that the minister says that, at present,
DTTOs and community service orders are used as
alternatives to custody. However, the point has
been made that they could also be used as a
means of early intervention and, therefore, I
welcome the minister’s comment that the
Executive will consider such use. I also welcome
the fact that she referred to the pilot projects that
are under way, which could inform us further about
how to ensure that the appropriate disposals were
available to all sections of our judicial system.
On that basis and knowing that, should the
evidence that would provide for the extension of
the orders be found, the minister has the powers
under the 1995 act to implement such an
extension, I seek leave to withdraw amendment
35.
The Deputy Presiding Officer: Do members
object to the withdrawal of amendment 35?
Members: Yes.
The Deputy Presiding Officer: In that case, the
question is, that amendment 35 be agreed to. Are
we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
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Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, John (Ayr) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
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Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Curran, Frances (West of Scotland) (SSP)
Fox, Colin (Lothians) (SSP)
Kane, Rosie (Glasgow) (SSP)

The Deputy Presiding Officer: The result of
the division is: For 28, Against 67, Abstentions 3.
Amendment 35 disagreed to.
Amendment 36 not moved.
Section 39—Fixed penalty and compensation
offers
The Deputy Presiding Officer: Group 10
concerns miscellaneous amendments on penalties
as an alternative to prosecution. Amendment 37,
in the name of the minister, is grouped with
amendments 38 and 41 to 46.
Johann Lamont: Amendments 37, 41, 43 and
44 make minor wording changes: where the
phrase “liability for conviction” occurs in sections
39 and 40, they change it to “liability to conviction”.
The change ensures consistency with existing
provisions in the 1995 act and the effect of
sections 39 and 40 is unchanged.
Amendments 38 and 42 make minor changes to
section 39. They substitute the current form of
wording in proposed new sections 302(4) and
302A(4) of the 1995 act, which section 39 would
insert, with more detailed provision.
Proposed new sections 302(4) and 302A(4) set
out when notification should be given to the
procurator fiscal by the clerk of court of whether
the offer of a fiscal fine or compensation offer has
been accepted, deemed to have been accepted or
rejected. Those sections currently place a
requirement on the clerk of court to notify the
procurator fiscal about the outcome of an offer of a
fiscal fine or compensation offer upon the expiry of
the 28-day period or such longer period as may be
specified in the offer.
Having considered the issue further, we think
that the use of the word “upon” in that context may
create some administrative difficulties. It suggests
an immediate obligation on the clerk of court to
notify the outcome of an offer to the procurator
fiscal as soon as the time period has expired. If
notification by the clerk had to take place
immediately, it could create difficulties for the
information technology systems that are operated
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by the clerk, the procurator fiscal and the Scottish
Criminal Record Office.
Amendments 38 and 42 substitute more detailed
provision that makes it clear that the clerk is
required to notify the procurator fiscal of
acceptance or deemed acceptance of an offer
after the expiry of the relevant period, rather than
immediately upon its expiry. They also make it
clear that the clerk of court does not have to wait
for the expiry of the relevant period before
notifying the procurator fiscal that an offer has
been actively refused by an alleged offender. That
would build in an unnecessary delay to
subsequent action by the prosecutor.
Amendments 38 and 42 allow the clerk to
intimate the outcome of an offer when it is
practicable to do so. I stress that the change will
have no direct impact on the accused. The
obligation in question requires the clerk of court to
advise the fiscal of the outcome of an offer of an
alternative to prosecution so that the fiscal can
update the case records and take appropriate
action.
Amendments 45 and 46 make very minor
changes to proposed new section 303ZA(9) of the
1995 act, which section 40 would insert and which
relates to work orders. The expressions “the
alleged offender” and “an alleged offender” in
subsection (9) are exchanged, as a general
reference to “an alleged offender” is more
appropriate at the first occurrence of the words
“alleged offender”, and a specific reference to “the
alleged offender” is more appropriate at the
second occurrence of the words “alleged
offender”. I hope that that is clear. The proposed
changes have no effect on the bill’s policy.
I move amendment 37.
Amendment 37 agreed to.
Amendment 38 moved—[Johann Lamont]—and
agreed to.
10:45
The Deputy Presiding Officer: Group 11 is on
penalties as an alternative to prosecution: general.
Amendment 39, in the name of Pauline McNeill, is
grouped with amendments 40, 67, 47, 65 and 66.
Pauline McNeill: During the committee’s stage
2 consideration on 15 November, I lodged an
amendment that was intended to limit the
maximum fiscal fine to £300, rather than setting it
at £500, as the McInnes report proposed. That
amendment provided the flexibility to increase that
level in future should it be considered appropriate.
It was lodged as a result of my and the
committee’s concerns about the prospect of an
increase in the fiscal fine level from £100 to £500.
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On a number of occasions, we heard from the
Crown Office about the types of cases that might
be covered by such an increase in the fiscal fine
level. Although the committee agreed with the
principle of the approach, it was not convinced that
the significant increase from £100 to £500 was
justified. The committee was told that the vast
majority of fiscal fines would be no greater than
£250. Although we were prepared to accept that
an increase in the maximum fiscal fine would be
appropriate, the committee’s general view was
that the case for a substantial increase had not
been made. I was pleased that Hugh Henry, who
was then Deputy Minister for Justice, indicated
that he was prepared to support the aims behind
my stage 2 amendment, subject to some drafting
changes.
I have now been able to reconsider the issue,
and I will be pleased to move amendments 39 and
67, which provide that the maximum level of fiscal
fine that may be prescribed is £300, subject to any
future increase, which will require to be made by
statutory instrument. The then Deputy Minister for
Justice informed the committee that
“a level of £300 would allow prosecutors to deal with the
vast majority of cases”—[Official Report, Justice 1
Committee, 15 November 2006; c 4009.]

that are suitable for fiscal fines.
Amendment 67 provides that flexibility, as it
allows that the maximum level of fiscal fine may be
increased by order in the future. Such an order will
be subject to the affirmative procedure, which will
ensure that the Parliament can properly scrutinise
and approve any increase in the maximum level of
fiscal fine. That will occur only if the case for such
an increase is made and if the evidence suggests
that the increased use of fiscal fines, for which the
bill provides, has proved effective.
Some members might have noticed that
amendment 67 was lodged as a manuscript
amendment—I am sure that Stewart Stevenson
did, as he usually notices such things. It is
intended to replace amendment 40, which makes
identical provision to amendment 67, with the
exception of the choice of procedure to which the
proposed order-making power will be subject.
After I lodged amendment 40, it became apparent
that the order-making power to which it relates
would be subject to the negative procedure, but it
was always my intention for the power to be
subject to the affirmative procedure, which I am
sure the Parliament will support. I therefore lodged
amendment 67 to rectify the position, and I intend
to move amendment 67 when it is called and not
to move amendment 40.
I move amendment 39.
Johann Lamont: Amendment 47 inserts a new
section into the bill to insert new section 303ZB
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into the Criminal Procedure (Scotland) Act 1995,
and provides that the procurator fiscal may set
aside the offer of a fiscal fine, compensation offer,
work offer or work order in certain circumstances.
The procurator fiscal will be able to set aside an
offer or order when he or she considers that the
original offer or order should not have been made
because, subsequent to making it, information has
come to light that renders the basis of the decision
to do so untenable. That power applies whether or
not an offer has been accepted or is deemed to
have been accepted.
When an offer or order is set aside, the
procurator fiscal will give notice of that fact to the
alleged offender, as well as notice that he or she
cannot be prosecuted for the alleged offence to
which the offer or order relates. That provision will
be useful where offers are occasionally made and
accepted and, for various reasons, the accepted
offer turns out to be unreliable. An example of that
could be where a person provides false details to
the police and, as a result, the offer is sent to the
wrong person. If the fact that false details were
given comes to the attention of the procurator
fiscal, he or she, by use of the power, will be able
quickly to remedy the situation with the minimum
inconvenience to the innocent third party.
Amendment 47 provides a further safeguard in
the new system of alternatives to prosecution, in
addition to the recall procedures that are already
provided for in the bill. Those procedures were
strengthened at stage 2 following a number of
helpful observations by the Justice 1 Committee in
its stage 1 report. The additional provision bolsters
the safeguards that are in place to ensure that,
where appropriate, an accepted offer of an
alternative to prosecution can be set aside, which
will help to ensure that the system is both just and
efficient. I hope that members will be further
reassured by amendment 47. The opt-out scheme
that the bill introduces will provide a credible,
effective and efficient system of alternatives to
prosecution while ensuring that the system is fair
and protects the interests of the alleged offender.
I am grateful to Pauline McNeill for lodging
amendments 39 and 67, and I am happy to
support them. My predecessor made it clear to the
Justice 1 Committee when the equivalent
amendment was introduced at stage 2 that we
supported it in principle, subject to some minor
drafting alterations. We are firmly of the view that it
is important to give prosecutors increased scope
for the use of alternatives to prosecution. That, in
turn, will enable better use to be made of court
time.
We also accept the Justice 1 Committee’s
concern that, at this stage, the argument for an
increase in the maximum fiscal fine to £500 has
not been made. I am grateful to the committee for
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its constructive approach to the issue. My
understanding is that a maximum fiscal fine of
£300 should, in the majority of cases, allow
procurators
fiscal
to
deal
quickly
and
proportionately with alleged offenders where a
fiscal fine is thought to be the best way of dealing
with the matter. I therefore support amendments
39 and 67.
On amendments 65 and 66, in the name of
Margaret Mitchell, section 39 makes changes to
the process of accepting fixed penalties, otherwise
known as fiscal fines, and makes provision in
relation to compensation offers, which are a new
alternative to prosecution. Section 40 creates the
work order, which is a further alternative to
prosecution. Amendment 65 would compel a
future Executive, as a matter of law, to produce a
report on the operation of the changes that are
being introduced to the system of alternatives to
prosecution under sections 39 and 40.
Amendment 66 would cause sections 39 and 40
to cease to have effect within five years of the
provisions coming into force and would, in
practice, compel a future Executive and
Parliament to reconsider the provisions for
alternatives to prosecution. Depending on the
result of that consideration, the Parliament would
have to make further provision through primary
legislation if it wished to retain the changes that
are being made now by sections 39 and 40.
Additionally, amendment 66 would leave us with
an untidy system on the statute book.
In opposing the amendments in the name of
Margaret Mitchell, I make it clear that we are
committed to developing an effective system for
monitoring and evaluating the changes that the bill
and the wider summary justice reform programme
will make. That was alluded to previously by
Stewart Stevenson. However, we must do that in a
way that helps further improvements to be made
to the system, not in a way that forces us to look in
a blinkered manner at one particular aspect of the
package, which may or may not be worthy of such
detailed attention at a point in the future. There is
limited benefit in considering one part of the
summary justice system in isolation. Many people
made that point during the considerations that led
to the introduction of the bill—and have done so
throughout its passage—which is why we asked
Sheriff Principal McInnes to prepare a report on
the entire summary justice system, end to end,
and why the bill deals with all aspects of the
system. To commit a future Parliament to review
one part of the package would rather miss the
point.
Of course, the Executive as a whole is
accountable to Parliament. Members of any future
Parliament will be free to ask questions about the
operation of the new legislation and its practical
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impact, just as they are free to do in other areas.
Future committees of the Parliament may wish to
take up that issue. New legislation is not required
to hold the Executive to account on legislation or
matters of policy.
Amendments 65 and 66 would mean that a
future Parliament would be compelled to use some
of its time to reconsider this area of the law and to
make further legislative provision, even if the
existing provisions were working well. Amendment
66 would negate the effects of sections 39 and 40
five years after they had come into force. That
might be a waste of time for the future Parliament,
which no doubt will want to address its own
priorities rather than issues that its predecessor
thought might be a priority.
Amendment 66 would also create a degree of
uncertainty for those who implement the reforms.
New systems and changes to existing systems will
be required to ensure that the operation of fiscal
fines, fiscal compensation offers and work orders
is effective in future. Amendments 65 and 66
would leave a shadow hanging over the bill.
As I am sure Justice 1 Committee members will
recall, sections 39 and 40 were the subject of
much debate at stages 1 and 2—debate that led to
a number of changes. At the conclusion of stage
2, I think that the majority of the Justice 1
Committee were of the view that the provisions in
those sections struck the right balance between
fairness and efficiency. However, the issues are
complex, and any future parliamentary scrutiny
would need to be similarly detailed.
I firmly believe that we should let members of a
future Parliament exercise their own judgment as
to what issues are important to them, which may
mean members enacting new legislation or
amending provisions in this bill when enacted to
deal with any concerns that arise. However, that is
a judgment for the future, not for today. If
members believe that sections 39 and 40 should
be passed, they should pass them in the usual
way. If my checks are correct, with the exception
of the convener of the Justice 1 Committee, I am
the only member who has lodged amendments to
these sections at stage 3. I assure members,
however, that that was to further improve them
and not because I am in any doubt.
I reassure members that the information that we
will need to monitor the operation of alternatives to
prosecution will be forthcoming from the Crown
Office, the police and the Scottish Court Service.
Also, I remind members that other provisions in
the bill place the Crown Office inspectorate on a
statutory footing. That body will have the power to
inspect the operation of the Crown Office and
Procurator Fiscal Service, including its detailed
procedures and practices. Structures and systems
will be in place to ensure that those new measures
are effectively and appropriately used.
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Alternatives to prosecution have been part of our
justice system for almost 20 years, in the form of
fiscal fines. They are well understood and they
work. In appropriate cases, those accused of
minor offences can avoid picking up a criminal
record, and the courts are left free to deal with
more serious cases. The introduction of the fiscal
compensation offer and work order will further
improve that system. We want to build on that
system using the recommendations that have
been made by an expert committee and which
have been scrutinised and supported by this
Parliament.
Amendments 65 and 66 have the potential to
create exactly what the entire bill seeks to
eliminate—wasted effort. They would force
detailed work on one aspect of a much wider
programme and force a future Parliament to spend
its time on issues that it might not consider to be a
priority. For those reasons, I encourage the
chamber not to support the amendments in
Margaret Mitchell’s name.
Margaret Mitchell: Amendment 65 introduces a
sunset clause into the legislation and amendment
66 is consequential.
Amendment 65 relates to the provisions that
deal with alternatives to prosecution, whereby an
offer of an alternative to prosecution will be
deemed to have been accepted unless the
accused gives notice to the clerk of court within 28
days that he or she is refusing the offer. The optout provision is, therefore, a radical departure from
current practice. I acknowledge that the minister
has gone a considerable way towards ensuring
that the necessary checks and balances are in
place to avoid a situation in which an individual
who, for various legitimate reasons, is unaware of
the notice is deemed to have accepted the
alternative. Nevertheless, in the interests of
justice, it would be sensible, after a reasonable
period of time has elapsed, to review the
provision.
Amendment 65 therefore provides for the
creation of a research project to analyse the
operation of the provision and for that research to
be laid before Parliament within three years of the
provision coming into force. It further provides that
the relevant sections of the bill will cease to have
effect five years after the date of commencement.
That means that the full impact of the provision
could be properly assessed and debated in the
context of the detailed analysis of its operation
over an appropriate period of time. I hope that the
minister will have second thoughts on this issue.
With regard to amendment 39, I do not consider
that the case has been made for the substantial
increase in the level of fiscal fines to £500. I
believe that £300 is an adequate limit in relation to
the offers that are envisaged, therefore I will be
supporting amendment 39.
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11:00
Stewart Stevenson: I commend Pauline
McNeill on her prescience and attention to detail
and the entirely justified assumption that I am, of
course, infallible.
I support amendments 39 and 67 which, it is
clear from the debate, have widespread support.
They strike a better balance between the previous
arrangements and the original figure of £500.
With regard to amendment 65, in the name of
Margaret Mitchell, there is a precedent for such a
provision. When Margaret Curran was the Minister
for Communities, she accepted two amendments
from me to the Antisocial Behaviour etc (Scotland)
Bill that inserted a requirement to report on
aspects of the operation of that bill once enacted,
so there is no principled reason not to accept
amendment 65. I am minded to support
amendment 65 because the change from a
presumption that someone has not accepted
something to a presumption that someone has
accepted something is an important change. I and
other committee members have wrestled with that
and, at the end of the day, we will simply have to
support it—perhaps we will debate the issue
further when we debate the bill as a whole.
However, amendment 66, which would
automatically delete the provision after five years,
is a very unusual construction and proposal from
the Tories. The blunt position has to be that, if
Parliament votes to support a provision in a bill,
that is what it does, and if it is minded to overturn
it, it should take the necessary action by lodging
an amending bill to delete it from the act.
The proposal is uncomfortable, although there
are, of course, precedents. The prevention of
terrorism legislation is now 100 years old, and the
Westminster Parliament has had to reinforce and
restate it. However, we in the Scottish Parliament
should not go down the road of saying, “We are
supporting what is in the bill, but not really,
because we are going to delete it automatically
after five years.”
I hope that Margaret Mitchell will not move
amendment 66. We are content with the minister’s
amendments.
Johann Lamont: I reassure everyone that the
Executive is committed to monitoring and
effectively reviewing its work and recognises that
its approach has to be holistic. However, even if
that were not the case, we have a parliamentary
process that is committed to scrutiny and can
conduct inquiries into matters at any time. In fact,
this Parliament has a good record in relation to
legislation coming from communities, going into
the committee system and on to the statute book.
Our process is such that the situation is not
necessarily comparable with the situation that
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pertains at Westminster. Equally, the precedent
that Stewart Stevenson talked about is not
proportionate, given that we are talking about
summary cases. We do not want to overstate what
has been done in relation to these matters.
Members should be alert to the fact that, on
occasion, a requirement in legislation for a report
to be written has meant that time has been spent
producing a report at an entirely inappropriate
time. For example, in relation to the right-to-buy
policy, a report had to be written before the
changes in the right-to-buy process could be
properly evaluated. It would have been more
informative to consider the matter at a slightly later
stage.
We have a Parliament and an Executive that are
committed to monitoring, reviewing and taking
effective action if necessary. I concur entirely with
what was said about the inadvisability of a sunset
clause that would force Parliament to revisit the
matter even if it were working well. We know that,
even if there is more legislative time in this
Parliament than elsewhere, it remains precious
and should be used to deal with the priorities of
the Parliament of the day.
The Deputy Presiding Officer (Trish
Godman): I call Pauline McNeill to respond to the
debate.
Pauline McNeill: There is nothing further to
add. I have said everything that I need to say.
Amendment 39 agreed to.
Amendment 40 not moved.
Amendment 67 moved—[Pauline McNeill]—and
agreed to.
Amendments 41 to
Lamont]—and agreed to.

43

moved—[Johann

Section 40—Work orders
Amendments 44 to
Lamont]—and agreed to.

46

moved—[Johann

After section 40
Amendment 47 moved—[Johann Lamont]—and
agreed to.
Amendment 65 moved—[Margaret Mitchell].
The Deputy Presiding Officer: The question is,
that amendment 65 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Baird, Shiona (North East Scotland) (Green)


488

31338

Ballance, Chris (South of Scotland) (Green)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Patrick (Glasgow) (Green)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Lochhead, Richard (Moray) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McGrigor, Mr Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Petrie, Dave (Highlands and Islands) (Con)
Robison, Shona (Dundee East) (SNP)
Scott, Eleanor (Highlands and Islands) (Green)
Stevenson, Stewart (Banff and Buchan) (SNP)
Swinney, Mr John (North Tayside) (SNP)
Tosh, Murray (West of Scotland) (Con)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)

AGAINST
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
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McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Wallace, Mr Jim (Orkney) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

ABSTENTIONS
Byrne, Ms Rosemary (South of Scotland) (Sol)

The Deputy Presiding Officer: The result of
the division is: For 40, Against 54, Abstentions 1.
Amendment 65 disagreed to.
Section 43—Fines enforcement officers and
their functions
The Deputy Presiding Officer: Group 12 is on
fines enforcement: miscellaneous amendments.
Amendment 48, in the name of the minister, is
grouped with amendments 49 and 50.
Johann Lamont: Amendment 48 makes a
minor addition to new section 226D(11)(g) of the
Criminal Procedure (Scotland) Act 1995, as
inserted by section 43. New section 226D(10) of
the 1995 act provides that ministers may make
regulations in connection with the seizure of
vehicles by a fines enforcement officer. Section
226D(11) lists—[Interruption.]
The Deputy Presiding Officer: Order.
Johann Lamont: Thank you, Presiding Officer.
Section 226D(11) lists what those regulations
may cover, and paragraph (g) states that they may
make provision as to the payment of fees, charges
or other costs in relation to the seizure of vehicles.
Amendment 48 adds a qualification to section
226D(11)(g) to the effect that any provision made
in regulations will relate to the payment of
reasonable fees, charges and other costs. The
addition of the word “reasonable” follows
comments made by the Subordinate Legislation
Committee. Although I do not think that the
addition of the word changes the policy effect of
the provision, as any regulations made under it
would have sought to recover only reasonable
costs, I am happy, given the committee’s
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suggestion, to include the word “reasonable” in the
bill. I thank the committee for its comments.
Amendments 49 and 50 make small technical
additions to section 43 to ensure that enforcement
action in respect of unpaid financial penalties can
be taken forward as effectively as possible. The
bill as introduced provided that, if court-imposed
financial penalties were transferred from one court
to another and it became necessary for the
outstanding fines to be referred back to court for
some form of action, the court to which the
outstanding fines were referred would be either
the court in which the fine was imposed or, if the
fine had been transferred to another court, the
court to which it had been transferred.
That provision will ensure that any follow-up
court action needed in respect of unpaid fines can
take place in a single court hearing in the area
where the offender lives. The fines enforcement
officer and the clerk of court would ensure that all
fines were transferred to the sheriffdom in which
the accused lived before any court action took
place, avoiding the need for multiple hearings in
different parts of Scotland in respect of a single
offender’s unpaid fines. Multiple hearings would be
a waste of court time and would not benefit the
offender, whose outstanding fines should be
considered all together by his or her local court,
not in a piecemeal way.
On further examination of those technical
provisions, it became clear that the bill as
introduced would not provide the same flexibility in
respect of non-court-imposed fines, such as fiscal
fines and fixed penalties for road traffic offences.
In those cases, any subsequent court action would
always have to take place before the court whose
clerk issued the penalty—even if it was a speeding
fine issued in Inverness against someone who
lived in Dumfries but happened to be driving that
way.
That is not a sensible position. It would frustrate
attempts to ensure that all outstanding penalties
against an individual could be dealt with at a single
court hearing in the area where the defaulter
resides, should subsequent court action prove
necessary.
Amendments 49 and 50 rectify the position by
extending the provision that applies to courtimposed fines so that it will also apply to noncourt-imposed fines. Any subsequent court action
in respect of the penalty will fall to the court to
which the penalty had been transferred if a
transfer has taken place, not the court of issue.
Amendment 50 also ensures that that flexibility
can be applied to any relevant penalty specified by
ministers in future, which will ensure that the
provisions can adapt to deal with new or amended
penalties introduced after the bill comes into force.
I move amendment 48.
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Amendment 48 agreed to.
Amendments 49 and
Lamont]—and agreed to.

50

moved—[Johann

Section 49—Area and territorial jurisdiction of
JP courts
The Deputy Presiding Officer: Group 13 is on
justice of the peace courts. Amendment 51, in the
name of the minister, is grouped with amendments
52 to 54 and 62.
Johann Lamont: Amendments 51 and 52 are
technical and clarify the provisions relating to a
JP’s jurisdiction and powers. The current wording
of section 49(5A) could be interpreted as meaning
that a JP could not exercise signing functions in
their own sheriffdom. Such an interpretation would
be contrary to our policy intention. Amendment 52
puts it beyond doubt that JPs can exercise their
signing functions anywhere within Scotland,
including the sheriffdom in which they sit as a JP.
A JP’s power to sign documents that relate to
criminal proceedings within their sheriffdom is set
out in section 49(5). That allows JPs to sign
documents such as warrants and judgments
relating to proceedings in their sheriffdom.
Although the power conferred on JPs by the
section is to sign certain documents, it must be
stressed that the signature of such documents is
part of the JP’s judicial functions and not a part of
their more general signing functions. It would be
helpful to state clearly in the bill that the functions
are of a judicial nature, so that there can be no
doubt that it is only JPs, not other people who
have more limited signing powers, who may sign
the documents listed in section 49(5).
Amendment 51 makes that position clear by
stressing the judicial nature of the functions. It
does not change the substance of section 49 in
any way and is proposed for the sake of clarity.
Amendment 53 changes the specified purposes
for which an order can be made under section
51(4) to repeal any or all provisions of the District
Courts (Scotland) Act 1975. The bill currently
states that ministers may make such an order
“to such extent as they consider to be appropriate in
connection with the disestablishment of district courts.”

The Executive anticipates that the provisions of
the 1975 act will be repealed not only for the
purpose of disestablishing the district courts as
they are replaced by JP courts, but to enable
reforms to be made to the system of lay justice in
Scotland.
For example, the new system requires some
amendments to the process by which tribunals for
JPs are established. The current wording of
section 51(4) refers only to the disestablishment of
the district courts. It could therefore be argued that
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the section does not currently allow the 1975 act
to be repealed for the purpose of reforming lay
justice. That would be contrary to our policy
intention and could frustrate the process of reform.
Amendment 53 therefore changes the wording of
section 51(4) to put it beyond doubt that the power
to repeal the 1975 act can be used for the purpose
of reforms to the lay justice system as well as for
disestablishing the district courts.
Amendment 54 removes provisions in the bill
amending section 2 of the Public Records
(Scotland) Act 1937 and inserts a new section 2A
into that act in order to make appropriate provision
for the preservation of JP court records in future.
The provisions are similar to those that are in
place for sheriff court records, although our view is
that extending in their entirety the existing
requirements for sheriff court records in section 2
of the 1937 act to JP court records would be
unduly onerous.
11:15
JP court records will be the relevant sheriff
principal’s responsibility, unlike the records of their
predecessors—district courts—which were the
relevant
local
authority’s
responsibility.
Accordingly, it is necessary to arrange for their
preservation by the keeper of the records of
Scotland.
The main differences in treatment between
sheriff court and JP court records will be that JP
court records will be transferred once they are 10
years old; the order to transfer them will be made
by the relevant sheriff principal rather than the
Lord President; and records will be transferred
within six months of the date of the order.
Amendment 62 makes a minor change to the
Public Appointments and Public Bodies etc
(Scotland) Act 2003 and is a consequence of the
proposed changes to the lay justice system. A
recommendation to be appointed as a JP is
currently made by a justices of the peace advisory
committee—a
JPAC.
Ministers
make
appointments to JPACs, so the office of the
commissioner for public appointments in Scotland
regulates those appointments. JPACs are listed in
schedule 2 to the 2003 act as specified authorities
that are subject to the code of practice for
ministerial appointments to public bodies in
Scotland.
Appointments to the offices and bodies that are
listed in schedule 2 to the 2003 act are made by
the Scottish ministers or on their recommendation.
We propose that sheriffs principal, rather than
ministers, will appoint people to JPACs, so it will
no longer be appropriate for JPAC appointments
to come under the scope of that schedule, which,
as I mentioned, deals with appointments that are
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made by or on the recommendation of the Scottish
ministers. Amendment 62 therefore removes the
reference to JPACs from the schedule.
I move amendment 51.
Amendment 51 agreed to.
Amendment 52 moved—[Johann Lamont]—and
agreed to.
Section 51—Abolition of district courts
Amendment 53 moved—[Johann Lamont]—and
agreed to.
Section 71—Commencement and short title
Amendment 66 moved—[Margaret Mitchell].
The Deputy Presiding Officer: The question is,
that amendment 66 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Aitken, Bill (Glasgow) (Con)
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)
Curran, Frances (West of Scotland) (SSP)
Douglas-Hamilton, Lord James (Lothians) (Con)
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)
Fox, Colin (Lothians) (SSP)
Gallie, Phil (South of Scotland) (Con)
Kane, Rosie (Glasgow) (SSP)
Leckie, Carolyn (Central Scotland) (SSP)
Petrie, Dave (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

AGAINST
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Byrne, Ms Rosemary (South of Scotland) (Sol)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Mr Charlie (Glasgow Cathcart) (Lab)
Gorrie, Donald (Central Scotland) (LD)
Grahame, Christine (South of Scotland) (SNP)
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Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jackson, Gordon (Glasgow Govan) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Matheson, Michael (Central Scotland) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Robison, Shona (Dundee East) (SNP)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinney, Mr John (North Tayside) (SNP)
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)
Wallace, Mr Jim (Orkney) (LD)
Watt, Ms Maureen (North East Scotland) (SNP)
Welsh, Mr Andrew (Angus) (SNP)
White, Ms Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 11, Against 91, Abstentions 0.
Amendment 66 disagreed to.
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Schedule
MODIFICATION OF ENACTMENTS

Amendment 54 moved—[Johann Lamont]—and
agreed to.
Amendments 8 and 9 not moved.
The Deputy Presiding Officer: Group 14 is on
compensation for miscarriages of justice.
Amendment 55, in the name of the minister, is the
only amendment in the group. I ask the minister to
move and speak to amendment 55. It would help
to have some silence.
Johann Lamont: Indeed. Amendment 55 is a
minor and technical amendment that updates a
cross-reference in the Criminal Justice Act 1988.
Section 133 of that act requires the Scottish
ministers to pay compensation in certain
circumstances when the High Court determines
that a miscarriage of justice has occurred.
The
Scottish
Criminal
Cases
Review
Commission refers cases to the High Court, which
used to be a function of the secretary of state
before the SCCRC was established. The
amendment simply corrects an out-of-date crossreference to reflect the fact that all references to
the High Court following a suspected miscarriage
of justice are made by the SCCRC and not the
secretary of state. At present, one out-of-date
cross-reference suggests that the secretary of
state and not the SCCRC refers cases to the High
Court. The amendment has no substantive effect
on the policy that relates to miscarriages of justice,
the payment of compensation or the SCCRC’s
functions.
I move amendment 55.
Amendment 55 agreed to.
Amendments 57, 56 and 58 moved—[Johann
Lamont]—and agreed to.
The Deputy Presiding Officer: Group 15 is on
extended sentences for sex and violent offenders.
Amendment 59, in the name of the minister, is the
only amendment in the group.
Johann Lamont: Amendment 59 ensures that
extended sentences can be imposed for the
offences that the Protection of Children and
Prevention of Sexual Offences (Scotland) Act
2005 recently created. As Parliament will recall,
that act created new offences of grooming children
for the purpose of engaging in unlawful sexual
activity; of paying for the sexual services of a
person who is under 18; and of causing, inciting,
controlling,
arranging
or
facilitating
child
pornography or the provision of sexual services by
children.
Section 210A of the Criminal Procedure
(Scotland) Act 1995 allows the courts to impose
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extended sentences on some sex offenders and
violent offenders when they consider that
necessary to protect the public from serious harm.
That extends the period during which the offender
is on licence and under supervision once released
from prison. Extended sentences are available for
a range of sexual offences that are specified in
section 210A.
The courts should be able to impose extended
sentences in appropriate cases for the new
offences that were created in 2005. The 2005 act
did not make the necessary amendment to section
210A of the 1995 act to allow that to happen. We
are now taking the opportunity to ensure that
extended sentences can be imposed following
conviction for one of the new offences, when the
court thinks that appropriate. The amendment will
not change the provisions of the 2005 act; it will
simply ensure that the courts have the option of
imposing an extended sentence in appropriate
cases.
I move amendment 59.
Stewart Stevenson: I welcome and support
amendment 59. In concluding this part of
proceedings, I commend to Ms Curran, the
Minister for Parliamentary Business, the provision
of information to all the parties, which facilitated
speedy dealing with the amendments at stage 3. I
hope that that will be repeated in the interests of
good governance and good parliamentary
procedure.
The Deputy Presiding Officer: Does the
minister wish to add anything?
Johann Lamont: I will just glow.
Amendment 59 agreed to.
Amendments 60 to
Lamont]—and agreed to.

62

moved—[Johann

The Deputy Presiding Officer: That ends
consideration of amendments.
11:24
Meeting suspended.
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Criminal Proceedings etc
(Reform) (Scotland) Bill
The Deputy Presiding Officer (Murray Tosh):
The next item of business is a debate on motion
S2M-5337, in the name of Cathy Jamieson, that
the Parliament agrees that the Criminal
Proceedings etc (Reform) (Scotland) Bill be
passed. I call Cathy Jamieson to speak to and
move the motion.
The Minister for Justice (Cathy Jamieson): It
is Johann Lamont.
The Deputy Presiding Officer: I beg your
pardon. That is not what it says in my script.
14:56
The Deputy Minister for Justice (Johann
Lamont): There you are. See what happens when
we rip up the script.
The Executive has much to be proud of in the
reforms to Scotland’s justice system that it has
delivered. Many of the proposals that were
outlined in our criminal justice plan, which was
published in 2004, are already making a positive
difference to the lives of ordinary people up and
down the country day in, day out. We have record
numbers of police officers—an increase of nearly
1,500 since 1999—on our streets; more crimes
are being solved than ever; serious violent crime is
on the decrease; and serious criminals are being
hit hard through the seizure and disposal of assets
that are then put to use to further improve our
communities.
We have reformed the operation of Scotland’s
High Court, leading to fewer adjournments and
sparing thousands of witnesses the stress of
unnecessary trips to court. Our antisocial
behaviour legislation is making a real difference in
tackling the scourge of antisocial behaviour and is
helping people and communities to fight back and
reclaim their local areas for the benefit of the lawabiding majority.
We have tackled the justice agenda from all
angles, addressing the causes of crime, the
effects of crime and, just as important, the
systems that are needed to deal with crime and
make Scotland safer. The Criminal Proceedings
etc (Reform) (Scotland) Bill is an important part of
that process and reflects the importance of not
only the aspiration to reform, but the practical
detail and procedure that must be developed to
fulfil that aspiration.
Reform of the summary justice system is critical.
The vast majority of offenders first come into
contact with the criminal justice system at the
summary level, so a quick and effective response
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to offending can stop a life of crime in its tracks.
The summary process can and must play its part
in reducing offending and reoffending, and the bill
will allow it to do just that. It will ensure that public
safety and the interests of the law-abiding majority
are put first. It will improve the speed and
efficiency of the system and ensure that it plays its
part in reducing reoffending.
I thank the Justice 1 Committee for its detailed
scrutiny throughout the bill’s parliamentary
progress. That scrutiny has led to a number of
positive changes. I give the committee my
personal thanks for tolerating me when I took on
the final stage 2 meeting at short notice. I thank
Hugh Henry, who preceded me as Deputy Minister
for Justice and oversaw the process so effectively
that there was little for me to worry about when I
came into post. I also thank the bill team, which
was able to ensure that I was briefed appropriately
to pursue the last stages of the bill’s progress.
The consensus that has emerged at stage 3
does not mean that we are dealing with issues that
do not matter, but is a reflection of the fact that the
committee team, the ministerial team and the bill
team worked hard together to address the issues.
That work has paid a dividend in our having a
largely consensual stage 3 debate, and I
acknowledge the hard work of all the people who
were involved in the process.
The bill sets out the law on bail clearly and
makes it easier for the public to understand. In
response to a committee recommendation, we
lodged a stage 2 amendment to make it absolutely
clear that consideration of public safety is always
part of the bail decision. If an accused is charged
with a serious violent, sexual or drugs offence and
has a previous record for such offending, the court
should
grant
bail
only
in
exceptional
circumstances.
Penalties for breach of bail are increased. An
accused who is given bail will be in no doubt that
they are in a position of trust. If they abuse that
trust, action will be taken. Judges will be required
to make their decisions clear and to explain the
consequences of breaching bail, thereby
improving
clarity
and
underlining
the
responsibilities on the accused. Nothing in the bill
will change the fact that courts make individual bail
decisions. It is right that the courts make those
decisions, but it is also right that the Parliament
sets the parameters within which the decisions are
reached. That is what we are doing through the
bill. Through the provisions of the bill, we seek to
ensure that there will be increased respect for bail
and increased public confidence in the justice
system, and that people living in communities
throughout Scotland can have safer daily lives.
The bill reforms a number of procedures in the
summary system that are sometimes seen as slow
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and bureaucratic and which have caused concern
to victims, witnesses and the communities that
have been subject to offending. We have listened
to those concerns and we have responded. The
bill makes detailed changes to criminal
procedures, which, taken together, will lead to
greater efficiency, less inconvenience for victims
and witnesses and swifter punishment of those
who offend, which underlines the fact that lowlevel crime will be dealt with effectively by the
system.
The bill reforms the structures of the summary
system. It makes sense for the Scottish Court
Service to run district courts, because it is a
specialist court provider whose main task is to run
the courts effectively. The bill also increases the
disposals that are available for tackling offending
quickly and effectively. It increases the availability
of alternatives to prosecution and allows the right
disposal to be used at the right time.
Through the introduction of fines enforcement
officers, fines will be robustly enforced against
those who can pay but choose not to, ensuring
that the fine is a credible and effective disposal
and that the judicial system is no longer an
unwilling partner in an individual’s desire to seek
headlines, as a result of which they end up in court
instead of paying a fine that they can afford. Fines
enforcement officers will have smart enforcement
powers to use against those who have the means
to pay but choose not to do so. The ability to
deduct fines directly from salaries and from
moneys that are held in bank accounts, coupled
with the fact that the officer will be a dedicated
case manager for the enforcement of fines, will
ensure that fine defaulters are not able to frustrate
the aims of justice by wilfully not paying their fines
and ending up in jail.
There are, of course, those who want to pay
their fines but who have genuine difficulty in
making payment. Those individuals will be offered
advice and assistance to ensure that they pay
their fine in a way that they can manage. The
combination of hard-edged enforcement and
access to advice will ensure that imprisonment for
fine default is a genuine last resort.
The bill will revitalise Scotland’s long-standing
practice of lay justice. Lay justices play a crucial
part in giving communities a direct link with their
justice system. However, it must be more than just
a tradition. Reforms to the recruitment,
appointment, training and appraisal of justices of
the peace will ensure that they play a leading role
in the reformed system.
A programme of practical work is already under
way to ensure that the reforms will be effectively
implemented. The reforms will help us realise our
key aims of reducing reoffending, improving public
safety and ensuring that our criminal justice
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system builds safer daily lives for all those who
come into contact with it.
I am very much aware that I have come into the
process at a late stage and that the Minister for
Justice, Cathy Jamieson, has been there
throughout a very long process, which started long
before the introduction of the bill. It is a privilege
for me to have become engaged in the process at
a late stage in the scrutiny of significant legislation.
I thank all those who did all the hard preceding
work.
I move,
That the Parliament agrees that the Criminal
Proceedings etc. (Reform) (Scotland) Bill be passed.

15:03
Stewart Stevenson (Banff and Buchan)
(SNP): I, too, am tempted to rip up my script and
to see what happens. Today’s stage 3 has, in fact,
been finely scripted. The fact that we had only 65
amendments at stage 3 for a substantial bill
suggests that the Criminal Proceedings etc
(Reform) (Scotland) Bill might be a model from
which we can learn and which, I hope, we can
replicate. Stage 3 proceedings for some other bills
have involved hundreds of amendments—indeed,
it has been known for there to be more than 1,000
amendments to a bill. That indicates not only a
degree of consensus on this bill but, more
critically, a degree of engagement by all parties.
I was slightly surprised—I might have missed
this—that the minister did not thank John McInnes,
who was the moving spirit behind much of what is
happening. Perhaps we will hear that later. I think
that John McInnes was misled by accountants as
far as JPs were concerned, but we have rescued
that matter and we have reinvented the JP court
for another generation. I think that there is
widespread welcome for that across the chamber.
The key thing that we seek to do in the bill is to
move people out of courts, by ensuring that they
can be dealt with directly by the fiscal, and, of
course, out of prison, through the use of fines
enforcement officers and other measures. Broadly,
there is support across the chamber for that.
Accordingly, at decision time—which might be
somewhat earlier than scheduled—we will support
the bill.
Let us examine the tests that we should apply
later to determine whether the bill has been
successful. The bill promises tighter conditions
and increased penalties for breach of bail. Given
that the public have certainly been concerned—
perhaps on an ill-informed basis—about the way in
which the bail system works, it would be widely
welcomed if the bill could deliver improvements in
that area.
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With regard to undertakings, we are not wholly
convinced that the bill will deliver as much as
people have suggested. However, we will give the
proposal a fair wind by supporting it and seeing
what happens.
If there is a reduction in the number of people
who fail to appear in court because people know
that trials in absence will be part of the way in
which they might be dealt with, we will know that
there has been success in that regard. I continue
to have an instinctive discomfort about trial in
absence, but I recognise that, practically, we have
to engage with it.
There is further extension of the use of
electronics to sustain, support and improve the
efficiency of the system in a variety of ways. I am
not sure that everyone in the criminal justice
system understands some of the limitations of
using e-mail to engage with the public, which arise
from the fact that we cannot directly control the
public’s end of the e-mail system. However, within
the criminal justice system, e-mail is valuable
because the internal system can be controlled in a
stable way and we can always be sure of exactly
what is going on.
The fiscal’s role will become more important.
That will be quite a challenge for fiscals. There will
be an increased use of fiscal fines and fiscal
compensation orders. I have spoken about some
of my reservations in that area and have had a
degree of reassurance from ministers in that
regard. I shall be watching carefully to see how the
system works in practice.
I retain substantial discomfort about the issue of
deemed acceptance. We will know whether it is a
problem and whether I am right to have some
discomfort about the issue in several years’ time
rather than a few months’ time.
I welcome the fact that MSPs, among others, will
no longer be able to play the system and cost the
prison service huge amounts of money by
choosing, for the sake of gesture politics, to go to
prison instead of paying their fines.
I welcome the fact that we have engaged with
and sought to reform the summary justice system.
It is the core of our court system. I wish the
reforms success, but we will watch certain aspects
of them sceptically. I congratulate all who have
been involved in the reforms.
15:08
Margaret Mitchell (Central Scotland) (Con): I
thank the Justice 1 Committee clerks for their help
and support during the various stages of the bill,
which was introduced in February 2006.
The introduction to the committee’s stage 1
report quotes the Executive as saying:
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“Taken together these measures represent the most
radical reform programme of the Scottish criminal justice
system for a generation.”

The proposals are certainly radical, particularly
with regard to trial in absence and the opt-out
requirement in relation to the offer of a fiscal fine,
which will, otherwise, be automatically deemed to
have been accepted. However, I caution the
Executive to remember that being radical is not
necessarily a virtue in itself. I remain concerned
about the provisions for trial in absence, which
have been passed with the best of intentions but
which will, I fear, affect disproportionately some of
the most vulnerable people in our society; I refer to
those with chaotic lifestyles that are due, more
often than not, to their dependence on drugs or
alcohol.
On a more positive note, I welcome the
provisions relating to bail and remand, which will
tighten bail provisions and make the reasons for
granting or refusing bail much more transparent. I
hope that they will also negate the unintended
consequences resulting from the incorporation of
the European convention on human rights directly
into Scots law and lead to a much stricter regime
for granting bail that puts public safety firmly first. I
acknowledge and commend the excellent work
that was done on that by the committee chaired by
Sheriff Principal McInnes and the Sentencing
Commission.
More generally, although many of the procedural
provisions are to be welcomed in principle, the
devil, as always, is in the detail. It would have
been preferable for the Lord Advocate’s guidance
to be published in advance of the passing of the
bill to allow proper scrutiny of proposals, for
example in relation to liberation on undertaking. I
request that the minister takes that point on board
in an effort to ensure that, whenever possible,
such guidance is available much earlier in the
legislative process.
The provisions contained in part 3 relating to
fines enforcement officers will be interesting to
monitor in order to establish whether they result in
an increase in the numbers of wilful fine defaulters
being dealt with appropriately in the recovery of
fines.
Part 4 addresses the lay justice system and
district courts. It contains good provisions, which
will strengthen those courts’ effectiveness.
However, I regret that the minister has again
rejected the opportunity to increase the range of
disposals that are available to JPs by not including
drug treatment and testing orders and community
service orders. I do not pretend to be other than
disappointed. That important issue has again been
kicked into the long grass, with yet more vague
promises of review and evaluation, perhaps when
appropriate, leading to the disposals—which JPs
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made

those fined are unwilling to pay and does not cope well with
those who genuinely cannot pay.”

I acknowledge and commend Sheriff Principal
McInnes and his committee for its excellent work
in producing the McInnes report, which has helped
in no small measure to shape this important bill.
Despite the reservations that we have expressed
about certain aspects of the bill, taken as a whole
it has much to commend it, which is why the
Scottish Conservatives will support it.

I hope that the introduction of fines enforcement
officers will keep many more defaulters out of
prison, which is surely an aim shared by us all.
Their introduction will free up much police time
through reducing the number of means inquiry
warrants and will free up much court time, as only
after all efforts by fines enforcement officers have
failed will we see offenders back in court.

themselves
available.

have

requested—being

15:13
Mike Pringle (Edinburgh South) (LD): I rise to
support the Criminal Proceedings etc (Reform)
(Scotland) Bill.
The bill addresses and changes a number of
important areas. Since I was elected in 2003, the
Scottish Executive has embarked on a
comprehensive programme of improvement of the
criminal justice system, the aim being to improve
the High Court and, in the case of the bill, sheriff
courts and district courts, which are now to be
called justice of the peace courts. The bill
addresses a number of important issues, such as
bail, speeding up some criminal proceedings,
increases in sentencing powers and alternatives to
prosecution.
The two main areas of the bill that I will address
are the reform of the collection of fines and the
replacement of district courts by justice of the
peace courts. However, I will first address an issue
that gave the Justice 1 Committee some cause for
concern: trial in the absence of the accused. I
understand the concern expressed by many on
the issue, but from my own experiences I believe
that we need to give much more help to witnesses
and victims. When the deputy minister came to the
committee at stage 2—I think that it was Johann
Lamont, although it might have been Hugh
Henry—she told us that in 2002-03 4,000 cases
had to be delayed and some abandoned because
the accused failed to turn up at their trial. The
message to those accused, and most importantly
to their solicitors, is that we will no longer accept
deliberate delays in trials.
On fine defaulters, it was estimated in 2003-04
that of the £15.2 million of fines that was imposed
in the sheriff court, 80 per cent was collected,
which left £3 million unpaid. At the same time, in
the district court the amount of fines imposed was
£14.07 million, which is approximately the same. It
is difficult to assess collection rates in the district
court, but we can assume that it is approximately
the same, thus leaving £3 million uncollected.
The McInnes committee stated:
“The enforcement system as it is at present, while
successful in collecting and accounting for payments which
are made, fails to secure prompt payment of sums which
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On JP courts, I am glad that the Executive did
not take up the suggestion made by McInnes to
abolish district courts. I had concerns during
stages 1 and 2 about some aspects of the bill
relating to JP courts. For example, the question of
all existing JPs doing court duty horrified not only
me but most clerks throughout Scotland. I am
pleased that the issues were sorted out at stage 2.
Although I welcome the fact that JP courts will
now come under the responsibility of the Scottish
Court Service, it is still of some concern that it will
take a considerable time to implement the change
throughout Scotland.
I always thought as a JP in Edinburgh that our
training was adequate but that it was a bit
haphazard throughout Scotland, so I was keen to
see a commitment to improve training. I am
therefore pleased that the Deputy Minister for
Justice gave that commitment at stage 2.
Considerable concern was expressed that in the
long term there was a desire to see JP courts
disappear and that they would end up dealing only
with theft and not much else. Again, I am pleased
that at stage 2 the deputy minister gave us
reassurance.
I am sure that, as the bill stands, justice
dispensed by JPs will be considerably enhanced. I
repeat that I am pleased that the Executive has
retained what is in my view an essential part of the
justice system.
The bill is very much to be welcomed, and I will
support it at decision time.
15:17
Pauline McNeill (Glasgow Kelvin) (Lab): I
thank the clerks to the committee, committee
members, both deputy ministers—Johann Lamont
and Hugh Henry—who listened to the committee,
and the bill team, which spent a lot of time with us.
I emphasise to members that although we may
have set a trend today by concluding the debate
on the amendments early, they should not get
used to it. Members should not make the mistake
of thinking that there was not a lot of hard work in
ensuring that there is a consensus. That work was
cross-party and also involved the police and the
Crown Office. We wanted to understand the bill’s
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provisions. The point was not to change
everything but to understand what was in the bill.
I will draw attention to a few issues, as it is
important to clarify the meaning of some
provisions in the bill. In reforming summary justice,
it was not as easy to put our finger on the big idea
as it might have been in reforming the High Court
system. The collection of reforms has the potential
to speed up and improve the system, make it more
efficient and force all those involved in the criminal
justice system to think about their role.
The bail provisions in section 1, which apply to
solemn and summary proceedings, are important.
The committee pointed out that we were looking
for clarity. Section 1 is not an exhaustive summary
of all the reasons for sheriffs to refuse bail, but it is
a good summary of them.
Other provisions in the bill deal with how to
remove the churn in the system. Alternatives to
prosecution can take more people out of the
system. Giving fiscals the powers that we debated
earlier in relation to the increase in fiscal fines will
take more people out of the system—perhaps firsttime offenders or those involved in minor offences.
That will be important in helping to achieve the
progress that we need to make on alternatives to
prosecution.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Will the member give way?
Pauline McNeill: I am sorry, but I have only four
minutes. Otherwise, I would have taken an
intervention.
I welcome the fact that, having thought about the
issue, the Executive agreed that fiscal fines should
not result in a criminal record but should be
treated as important information that the court can
use for up to two years following the acceptance of
the fiscal fine.
Undertakings are a central part of the bill. In our
private discussions with the police, the Crown
Office and ministers, it became clear that the
phrase “liberation on undertaking” was not an
accurate description of what we are trying to
achieve in the bill. The undertaking process is the
part of the system that will speed up some of the
more important cases—for example, those that
involve children as witnesses or that involve
sexual offences—and bring the offenders to court
much more quickly. It is, therefore, important that
we give the police the power to add standard and
special bail conditions because of the shortness of
the process. It is also important to draw attention
to why we are giving the police those powers.
Normally, the court would determine bail
conditions and a lawyer would be present, but
because of the shortness of the process for getting
cases to court, it is acceptable to give the police
those powers. Because of the wide powers that
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we are giving to the Crown Office and the police, it
is important that the Parliament continues to take
an interest in how the guidelines are applied. A lot
of work on that is in progress.
In my final 30 seconds, I will say something
about the JP courts, which can play a crucial role
in the system. The committee was careful to say
that the public must have confidence in the district
court system if their sentencing powers are to be
increased. I have received assurances—I would
be grateful to receive them again—that there will
be no attempt to increase the sentencing powers
of the district courts until the Executive is satisfied
that that confidence exists. I support the points
that Mary Mulligan made in the debate this
morning. When all the measures are under way,
there should be more scope for district courts to
take a few more sentencing powers. That relates
to the debate that we had yesterday about tackling
prostitution, and especially to the issue that I
raised about district courts being given powers to
apply drug treatment and testing orders so that we
can deal with the problem with a bit more thought.
15:21
Patrick Harvie (Glasgow) (Green): Once
again, the deputy minister has set a relatively
constructive tone for the debate—that is twice in
one week. I hope that she is feeling well. I have no
doubt that there will be time for more robust
exchanges over the coming months.
My contributions to justice debates are perhaps
not always entirely constructive from the
Executive’s point of view. I am often critical. Some
might accuse me of overegging the pudding from
time to time. However, in today’s debate about trial
in the absence of the accused, the Conservatives
took the biscuit—if I may mix my food
metaphors—in accusing the bill of overturning the
fundamental principle of the right to a fair trial.
That is pushing it a bit. I am the first to agree that
accused people—who are innocent in the eyes of
the law until proven guilty—have clear rights that
cannot be shirked. Nevertheless, the approach in
the bill, which focuses on what is in the interests of
justice, seems proportionate. Some of the
examples that the Conservatives cited were
clearly not in the interests of justice, and I do not
think that we should be terribly concerned about
them.
In that area as in others, I am broadly content
with the bill and I will vote for it. However, I still
have concerns about breach of bail, which I
expressed at stage 1. Breach of bail is a serious
matter, and we can all sign up to the aspiration to
cut the number of bail offences. Nonetheless, if,
over the coming years, the number of bail offences
remains the same and we simply lock up more of
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the offenders, will that achieve what we want? I
argue that it will not.
Prisoner numbers are continuing to rise and we
are told that the pressure for extra prison capacity
will outstrip even the Executive’s predictions. In
considering other legislation, other parliamentary
committees are being told by people who work on
the front line in the Prison Service that the system
is more overburdened and overstretched than ever
before. We are also possibly heading towards a
situation in which we imprison a higher proportion
of our population than any other European
country. It should, therefore, be clearer than ever
that simply locking people up for longer does not
make society feel safer or make society safer in
reality. I worry that, a few years down the line, in
reconsidering the issue, we will find that bail
offences have continued and that we have simply
added to the overstretching of the prison system,
making the situation worse.
I have little to add to my general welcome for the
bill and my one expression of concern over an
issue that will perhaps be for the next Parliament
to consider in the coming years. There is enough
reason to support the bill, and the Greens will vote
for it this afternoon.
15:25
Mrs Mary Mulligan (Linlithgow) (Lab): I add
my thanks to the Justice 1 Committee clerks, who
were, as ever, effective and efficient in supporting
us. I also thank the many witnesses to whom the
committee spoke over the course of the bill’s
progress. Their input to our proceedings,
particularly given the fairly technical nature of the
bill, has allowed today’s debate to be less
adversarial than is sometimes the case with our
debates, even at stage 3.
The bill fulfils the partnership agreement
commitment to take forward the review of
summary justice. Summary justice should not be
delayed and time consuming. The bill’s reforms
will make it quicker and more effective. The bill will
extend the powers of prosecutors by giving them
more options for dealing with offences. It will
refocus the role of district courts, which will be
renamed justice of the peace courts. It will also
give sheriffs more powers to deal with a wider
range of summary cases by increasing their
sentencing powers and the levels of fines that they
can impose.
I will concentrate my comments on three issues.
First, on justice of the peace courts, as I said this
morning, I welcome the decision that district courts
will continue under a new name. I also welcome
the move to bring the courts, which are currently
administered by the local authorities, under the
auspices of the Scottish Court Service. Although
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questions have been raised about the training and
support that is provided to JPs and whether such
provision is consistent throughout Scotland, the
fact that the bill requires all JPs to receive regular
training has been welcomed by the JPs
themselves. JPs recognise that the new
requirements will give others in the justice system
and the wider community more confidence in the
role that JPs play. As a result, JP courts might in
future be able to extend their role in the judicial
system. I hope that the minister will continue to
keep under review the option for JP courts to be
given—as we discussed this morning—powers
over DTTOs and community service orders.
Although the unified court administration that will
result from the bill will provide many benefits, I
have written to the Minister for Justice, Cathy
Jamieson, about one issue concerning the future
of the clerks to the district courts. Briefly, they are
currently employed by the local authorities and,
under the new system, they will become
employees of the Scottish Court Service. There is
some uncertainty as to their position and career
prospects within the SCS. Given that the clerks
have been key to the success of the district courts,
their future position must be resolved. I know that
the minister will address that.
Secondly, on undertakings, during the stage 1
debate I recounted my experience of visiting the
pilot project in West Lothian. I said that I could see
the benefits of extending the use of undertakings,
and I still support that. In Livingston, the colocation of the police team and a member of the
Procurator Fiscal Service has helped to deliver a
streamlined service. One of the bill’s aims is, as I
mentioned, to speed up the system, and the
increased use of undertakings will contribute to
that improvement.
Thirdly, on proceedings in the absence of the
accused, it is important that we were able to
debate the issue. The Executive has struck the
right balance between, as Patrick Harvie said,
ensuring that people are innocent until proven
guilty and preventing people from abusing the
system by not attending court and taking part in
the process. Witnesses have a right to see justice
being delivered. Victims also expect the accused
to appear in court. If people abuse the system by
not appearing, it is important that a trial still
proceeds. The Executive has got the balance
right.
I welcome the new measures, which will lead to
a more effective and efficient summary justice
system. I am sure that the system will be seen to
be so when the bill’s measures are implemented.
15:29
Colin Fox (Lothians) (SSP): Time permits me
to raise only two issues in this debate.
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First, I accept the bill’s policy objectives of
reforming the summary justice system. As we
have discussed two or three times in the chamber,
the system needs to be made more efficient and
speedier. I have read and accepted the McInnes
committee report, which we all agree offered many
important and valuable suggestions on how we
should respond to the lengthening time that it has
been taking for cases to come to court and on how
court processes could be completed efficiently. At
all stages of the bill, it was widely accepted that, in
many ways, justice delayed is justice denied. That
applies as much to defendants who are keen to
clear their name as to victims and witnesses.
In my remarks, I want understandably to
concentrate on the provision for trials in the
absence of defendants—a feature of the bill on
which many members have commented. That
provision is the main source of controversy. I
share the great unease that exists throughout
Scotland and the Parliament about the provision. I
hope and am sure that the minister appreciates
and understands fully the Parliament’s feelings on
the matter. Members have rightly said that a
balance needs to be struck.
Like many members, I am instinctively wary of
the provision. It appears from the debate that I am
more concerned about it than others are, because
I am not wholly convinced that delays in 4,000
cases are explained fully by people’s wilful refusal
to turn up. That is nothing like an adequate
explanation for so many delayed cases. As other
members have highlighted today, the accused
may fail to show up for a plethora of reasons. I am
sure that the minister accepts that that, rather than
the image of an irredeemably persistent and
wilfully conspiring felon who is out to outwit the
system, is the reality with which we are dealing.
This morning, Pauline McNeill was right to
highlight the many reasons why people do not turn
up, which are varied and do not easily fall into the
category of wilful non-appearance.
I am not convinced by the view that Stewart
Stevenson and others expressed this morning that
it is the accused who decides not to show up and,
therefore, that a trial should be conducted in his
absence. From previous evidence, we know that
solicitors have advised clients not to show up on
certain occasions in order to avoid certain judges.
We heard today that it is okay for a trial to take
place in the absence of the accused if that
happens as a consequence of the accused’s
decision not to attend, but what if failure to attend
is not the result of a decision by the accused?
Unfortunately, as we all know, a standing feature
of Scotland’s sheriff court system is the chaotic
lifestyle of many who are accused. What if that
causes them not to turn up because they either do
not know that their case is due or, more likely, they
fail to understand the consequences of their
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absence? In other words, in reality, the decision of
the judge, not the decision of the accused, will
determine whether a case proceeds in their
absence.
We are told that the provision will not be used
widely, which I welcome. I also welcome the
minister’s assurance that it is a power of last
resort, and that judges will have to be satisfied that
all other avenues for bringing the accused to trial
have been exhausted and that it is in the best
interests of justice to proceed. However, if 4,000
cases are delayed, but the power to proceed with
trials in the absence of the accused will not be
used frequently, are we not looking in the wrong
place to achieve meaningful efficiencies in the
system?
The right to a fair trial has rightly been enshrined
in Scots law, but it is being eroded. As I have said
previously—I make no apologies for doing so
again—new Labour has repeatedly eroded that
right, which is enshrined in law in Britain. We need
look no further than the case of those who are
held in Belmarsh prison in London, who are
denied even the right to a charge, far less the right
to a trial. I am worried that the provision for cases
to proceed in the absence of the accused may
lead to more miscarriages of justice. That is no
less an issue simply because penalties at
summary level are less than those at High Court
level.
I have outlined my major concerns about the bill,
but, unusually, on this occasion I want to give the
Executive the benefit of the doubt. The Scottish
Socialist Party will support the bill, but we put on
record our unease about the provision for trial in
the absence of the accused.
15:34
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): This is a good bill, but, as
members have said, it has not had an easy
passage through the Parliament. The bill has
raised delicate, sensitive and complex issues, but
the fact that stage 3 has been relatively
straightforward is an indication of Parliament’s
effectiveness and of the Executive’s willingness to
listen to representations from the Justice 1
Committee. That does the Parliament credit.
The bill puts into primary legislation the grounds
on which bail may be refused. For more than 20
years, legal practice has set clear precedents on
the operation of bail, but we will now have a clear
statute in which the public can see the grounds on
which bail will be given or refused. The specific
grounds that are relevant to any decision will now
be clear—they include the associations and
community ties of the accused—and the court will
be able to make a more rounded decision. That is
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a positive step, and I hope that our communities
will regard it as such.
The provision that requires judges to make clear
the reasons for their decisions is also important. It
is part of the Executive’s work to open up the
justice system, to make it more transparent and
ultimately to make it better for the public.
Section 33 is a welcome development. It will
give sheriffs in summary courts wider sentencing
powers by extending maximum custodial
sentences to 12 months. Similarly, JPs who sit in
JP courts will have the power to give sentences of
up to six months. That might mean longer
custodial sentences, but I hope that there is no
doubt in the chamber about my views on the
effectiveness of sentences of less than six
months. Of course, some of the increases will be
offset by the provisions that extend the scope of
alternatives to prosecution.
Alternatives to prosecution have raised ethical
issues since they were introduced more than 10
years ago. I sought to make a point about them to
Pauline McNeill. She made an excellent speech,
but she said that alternatives to prosecution might
be most effectively used in relation to first-time
offenders. We must be careful that we do not allow
people to decide that they want an alternative to
prosecution rather than facing the justice process
and, in some cases, clearing their name. The
District Courts Association expressed concern
about that in its evidence to the Justice 1
Committee, as did Scottish Women’s Aid, given
the potential in the long term for alternatives to
prosecution to be widened, although, I do not think
that that will happen. The Justice 1 Committee
deserves credit for the careful consideration that it
gave to those difficult areas.
We in Scotland benefit greatly from lay justice.
The fact that the minister rejected some of the
core elements of the McInnes report is positive.
The Parliament has not only retained lay justice
but strengthened it and widened its scope. Mike
Pringle raised the issue of training. If the minister
has time, I would ask her to comment on the idea
that training and support for lay justices in
summary procedures should be similar to the
training and support that is given to panel
members in other areas of lay justice. Greater
consistency in support and training would help
both youth justice and adult justice.
The bill will provide a better system with
speedier processes. It will free up time in our
summary courts and it will retain and strengthen
lay justice. That is exactly what justice in Scotland
should be about.
15:38
Mr Kenny MacAskill (Lothians) (SNP): We
welcome the bill. Obviously, we have some
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scepticism about some aspects of it, but we
appreciate the progress that has been made. As
others have said, we made faster progress today
than we have made in other cases. That is as it
should be, because there is unanimity about much
of the bill, which does not contain radical,
ideological proposals for the Scottish legal system.
Sheriff Principal McInnes and the Executive had
considered how the existing procedures could be
improved, so the bill was a matter not of
tangentially proposing something new but of
examining the system and asking how we can
st
update it for the 21 century. Our circumstances
have changed, not just because of electronic
media but because people’s lifestyles have
developed. It is therefore correct for us to move
forward.
As has been mentioned, the primary focus of the
bill is our summary justice system. I do not share
Colin Fox’s fears. As far as we are concerned,
summary justice has to be speedy and efficient. It
must balance a variety of factors. Pre-eminent
among those are the interests of justice and the
rules and regulations that must be followed, but
we must also consider costs, time and
effectiveness.
Summary justice is most certainly not arbitrary
st
justice. The bill accelerates into the 21 century
rules that have served us well but which need to
be tweaked, reviewed and amended.
Bail is clearly a factor. The bail system is
essential; we cannot do without it. We cannot
remand everyone—people have to be put on their
own recognisance to a degree—nor can we go
back to the days of monetary bail. We have to
improve the system because, rightly or wrongly, it
was becoming discredited, and we have to ensure
that it works better.
Clearly, we had to improve sentencing. A
balance had to be struck between summary justice
and fiscal fines, which are an important aspect of
the administrative system for dealing with minor
offences. We do not want to go in the same
direction as some areas in the United States have
done, in which the district attorney becomes judge
and jury and pressure can be put on the accused.
We need to keep a balance and, at the moment,
that balance is right. The bill will be effective in
empowering our procurators fiscal to do more to
make our communities safer.
Some difficulty was clearly caused by JP courts,
which were not recommended by Sheriff Principal
McInnes. When I was a practising agent many
years ago, like most in the legal profession I was
sceptical, if not condemnatory, of district courts.
My position has changed, and it is correct that we
should keep district or JP courts. Not everything
legal should be dealt with by those who have a
professional degree. We have to recognise that
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we must open out this area to our communities. To
an extent, district courts have been affected by the
same problem that afflicts community councils.
They can be criticised, maligned and told how bad
they are, but if we did not have them, we would
have to invent them. That is why it was correct to
ensure that we would maintain those courts and
make them work better.
District courts are sometimes abused as being
made up of people who wear twinsets and pearls
and who do not reflect the community. My
understanding is that, in many instances, that is
not the case. People I speak to and take advice
from say that district courts are often
representative of their communities.
The same problems arise with the children’s
panel system, which also has difficulties. We have
to decide how to make that system work better.
We have also to address the fines enforcement
officers mentioned by my colleague Stewart
Stevenson. The system was becoming a joke—it
was rather shameful that it was being abused by
members of the Parliament as well as by others.
Thankfully, the system will be changed. Unless
there is some good reason why someone who has
broken the law and been dealt with by the district
or sheriff court cannot pay their fine, it is
incumbent on them to meet the penalty that was
imposed. They should not simply seek to opt out
by manipulating the system so that they can avoid
the consequences of their actions. That is why we
are happy to support the bill.
15:43
The Minister for Justice (Cathy Jamieson):
As others have mentioned, we have had a good
meeting today. Although it might be difficult for
some members—even those in our own party who
have known Johann Lamont and me for many
years—to believe that we could be at the forefront
or cutting edge of consensus politics, today we
have had an opportunity to see the workings of the
Parliament and Executive at their best in reaching
a consensus.
I thank the members of and clerks to the Justice
1 Committee for their work. The timetable for this
complex and technical bill, which deals with
difficult issues, was challenging. I also add my
thanks to the bill team for its superb work. This
morning, we heard many compliments on the
quality of the information that was given to the
committee during proceedings on the bill.
Ministers were, of course, involved in that process,
but many of those compliments are due to the bill
team, which had to do the hard work and which
liaised very well with the committee.
I also thank Hugh Henry, who led a considerable
amount of work on the bill, and Johann Lamont,
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who came in at a difficult and critical stage to
manage the bill in its final stages. Both did that
work superbly.
As the bill has progressed, we have seen
evidence of the maturing relationship between the
Executive and parliamentary committees in the
way in which they work. The process was twoway: the Executive did not simply decide on a
course of action that it was going to pursue at all
costs but actively engaged with the committee.
That has been true of the development of the bill
from its very inception. The final stages of the bill
were only part of the process—it has been many
years in the making.
Back in 2001, my predecessor, Jim Wallace,
commissioned the original work from John
McInnes and his committee—a superb piece of
work that gave us a range of options to develop.
The fact that the Executive and the Parliament did
not choose to take forward all the options exactly
as Sheriff Principal McInnes and his committee
recommended does not in any way suggest that
that work was not valuable—quite the contrary; as
I said, it gave us a number of options.
The bill deals with some pretty difficult issues.
Although many of the amendments considered
today and during earlier work on the bill have been
technical, the bill tackles some fundamental
principles in relation to the role of lay justice, a
unified court system and the tricky issue of bail
and fines, building on the work of the Sentencing
Commission. Underpinning all that we have done,
in the context of our wider criminal justice reforms,
was the desire to have a faster, smarter justice
system and to make legislative changes that
would ensure that communities and victims of
crime got the benefit of those changes so that we
could see justice delivered for them.
That is where I am at odds with some of the
comments that have been made. I do not want to
spoil the consensus, because I understand that
members largely support the bill, but I have to take
issue with the Conservatives and with Colin Fox of
the Scottish Socialist Party in relation to the
provisions on trial in absence. I do not think that
we are out of touch with the mood of the Scottish
people on that point. The bill contains the justice
test—what is in the best interests of justice is very
firmly in the bill. Patrick Harvie made a sensible
contribution on that point, and I hope that the
Tories will now reflect on what they have said and
will recognise that the victims of crime absolutely
do not want to see justice frustrated by people
who deliberately choose not to turn up in order to
frustrate proceedings.
We also wanted the bill to be flexible and to
speed up the processes.
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Phil Gallie (South of Scotland) (Con): The
minister is being a bit disingenuous in her
comment that the Tories would give support to
those who deliberately avoided coming into court.
It seemed to me that Margaret Mitchell made a
very good point that had to be debated and on
which the Government had to be challenged. It
was a fundamental issue of justice, and I believe
that we should take credit for that rather than
accept chastisement.
Cathy Jamieson: I would never suggest that I
could be involved in chastising Mr Gallie, and I
hope that the chamber will accept that. There is a
slight difference in tone between what he has said
this afternoon and the comments that Margaret
Mitchell made during this morning’s debate. It is
absolutely right and proper that we put victims of
crime at the centre of our criminal justice reforms,
and that is what we have tried to do today.
As a result of the bill, there will be innovative
work so that the right interventions are made at
the right time. I know that some people have
expressed concerns about alternatives to
prosecution, but we have also heard concerns
about the number of people who go into the prison
system through the revolving door and who end up
living a life of crime. If we can use an alternative to
prosecution at an early stage to allow someone
the opportunity to make their first offence their last
offence, to admit what they have done, to change
their behaviour and to repay the community that
they have damaged, surely that must be a good
thing. I hope that all members will support that
measure this afternoon.
The bill was intended to be community focused,
and that is why it is right to pay attention, as we
have this afternoon, to the importance of lay
justice in the system. Pauline McNeill, Mary
Mulligan and, to their credit, the Tories raised
questions about the possibility of the lay justice
system and JP courts being able to take on more
in future. That is worthy of consideration, which is
why we have the opportunity under the bill to use
further powers in future.
However, I caution against simply taking bits
from the sheriff court system and adding them to
the JP courts. One of the fundamental points
about the lay justice system is that people who are
rooted in their local communities should be part of
that system. We aim to reform the system through
the bill so that, I hope, more people will come
forward to serve as lay justices. I can give a
commitment to the members who asked about the
training and support that such people will get.
Members will have the opportunity to be involved
in shaping the system for the future. In the
Parliament, we might want to be a bit more
innovative in future, rather than simply have the
lay justice system mirror what goes on in the
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sheriff courts. I hope that members will take that
comment in the spirit in which it is intended.
I give my sincere thanks to everyone in the
Parliament who has been involved in shaping the
bill, which is a good one. It is complex and
technical, but it will deliver for real people and real
communities, which surely is what the Parliament
is supposed to be about. I will have great pleasure
this afternoon in supporting the bill and I hope that
all members will join me in that.
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Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Criminal Proceedings etc. (Reform) (Scotland)
Bill
[AS PASSED]

5

An Act of the Scottish Parliament to make provision as to bail in criminal proceedings; to reform
certain aspects of summary criminal procedure; to make provision in relation to solemn criminal
procedure; to make provision as to maximum penalties in the summary criminal courts; to make
provision for the purpose of compensation orders in favour of victims of offences; to make
provision for and in relation to alternatives to prosecution; to make provision as to enforcement of
financial penalties for offences; to make provision establishing the JP court and for
disestablishing the district court; to provide for the inspection of the Crown Office and Procurator
Fiscal Service; and for connected purposes.

PART 1
BAIL

10

1

Determination of questions of bail
After section 23A of the 1995 Act there is inserted—
“23B
(1)

Entitlement to bail and the court’s function
Bail is to be granted to an accused person—
(a) except where—

15

(i)

by reference to section 23C of this Act; and

(ii) having regard to the public interest,
there is good reason for refusing bail;
(b) subject to section 23D of this Act.
20

(2)

25

(2A) Reference in subsections (1)(a)(ii) and (2) above to the public interest includes
(without prejudice to the generality of the public interest) reference to the
interests of public safety.

SP Bill 55B

In determining a question of bail in accordance with subsection (1) above, the
court is to consider the extent to which the public interest could, if bail were
granted, be safeguarded by the imposition of bail conditions.

Session 2 (2007)
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(2B) The court must (without prejudice to any other right of the parties to be heard)
give the prosecutor and the accused person an opportunity to make submissions
in relation to a question of bail.
(3)

The attitude of the prosecutor towards a question of bail (including as to bail
conditions) does not restrict the court’s exercise of its discretion in determining
the question in accordance with subsection (1) above.

(4)

For the purpose of so determining a question of bail (including as to bail
conditions), the court may request the prosecutor or the accused person’s
solicitor or counsel to provide it with information relevant to the question.

(5)

However, whether that party gives the court opinion as to any risk of
something occurring (or any likelihood of something not occurring) is a matter
for that party to decide.

5

10

23C
(1)
15

Grounds relevant as to question of bail
In any proceedings in which a person is accused of an offence, the following
are grounds on which it may be determined that there is good reason for
refusing bail—
(a) any substantial risk that the person might if granted bail—
(i)

abscond; or

(ii) fail to appear at a diet of the court as required;
(b) any substantial risk of the person committing further offences if granted
bail;

20

(c) any substantial risk that the person might if granted bail—
(i)

interfere with witnesses; or

(ii) otherwise obstruct the course of justice,
in relation to himself or any other person;

25

(d) any other substantial factor which appears to the court to justify keeping
the person in custody.
(2)
30

In assessing the grounds specified in subsection (1) above, the court must have
regard to all material considerations including (in so far as relevant in the
circumstances of the case) the following examples—
(a) the—
(i)

35

nature (including level of seriousness) of the offences before the
court;

(ii) probable disposal of the case if the person were convicted of the
offences;
(b) whether the person was subject to a bail order when the offences are
alleged to have been committed;
(c) whether the offences before the court are alleged to have been
committed—

40

(i)

while the person was subject to another court order;

(ii) while the person was on release on licence or parole;
(iii) during a period for which sentence of the person was deferred;
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(d) the character and antecedents of the person, in particular—
(i)

the nature of any previous convictions of the person (including
convictions outwith Scotland);

(ii) whether the person has previously contravened a bail order or
other court order (by committing an offence or otherwise);

5

(iii) whether the person has previously breached the terms of any
release on licence or parole (by committing an offence or
otherwise);
(iv) whether the person is serving or recently has served a sentence of
imprisonment in connection with a matter referred to in subparagraphs (i) to (iii) above;

10

(e) the associations and community ties of the person.
23D

Restriction on bail in certain solemn cases

(1)

Where subsection (2) or (3) below applies, a person is to be granted bail in
solemn proceedings only if there are exceptional circumstances justifying bail.

(2)

This subsection applies where the person—

15

(a) is accused in the proceedings of a violent or sexual offence; and
(b) has a previous conviction on indictment for a violent or sexual offence.
(3)

This subsection applies where the person—
(a) is accused in the proceedings of a drug trafficking offence; and

20

(b) has a previous conviction on indictment for a drug trafficking offence.
(4)

For the purposes of this section—
“drug trafficking offence” has the meaning given by section 49(5) of the
Proceeds of Crime (Scotland) Act 1995 (c.43);
“sexual offence” has the meaning given by section 210A(10) and (11) of
this Act;

25

“violent offence” means any offence (other than a sexual offence)
inferring personal violence.
(5)
30

Any reference in this section to a conviction on indictment for a violent or
sexual offence or a drug trafficking offence includes—
(a) a conviction on indictment in England and Wales or Northern Ireland for
an equivalent offence;
(b) a conviction in a member State of the European Union (other than the
United Kingdom) which is equivalent to conviction on indictment for an
equivalent offence.

35

2
40

(6)

Any issue of equivalence arising in pursuance of subsection (5) above is for the
court to determine.

(7)

This section is without prejudice to section 23C of this Act.”.

Bail and bail conditions
(1)

In section 24 (bail and bail conditions) of the 1995 Act—
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(a) after subsection (2) there is inserted—
“(2A) Whenever the court grants or refuses bail, it shall state its reasons.
(2B) Where the court—
(a) grants bail to a person accused of a sexual offence (having the meaning
given by section 210A(10) and (11) of this Act); and

5

(b) does so without imposing on the accused further conditions under
subsection (4)(b)(i) below,
the court shall also state why it considers in the circumstances of the case that
such conditions are unnecessary.”,
(aa) in subsection (4), in paragraph (b)(ii), after the word “parade” there is inserted “or
other identification procedure”,

10

(b) in subsection (5), after paragraph (c) there is inserted—
“(ca) does not behave in a manner which causes, or is likely to cause, alarm or
distress to witnesses;”.
15

(2)

In section 25 (bail conditions: supplementary) of that Act—
(a) before subsection (1) there is inserted—
“(A1) When granting bail, the court shall (if the accused is present) explain to the
accused in ordinary language—
(a) the effect of the conditions imposed;

20

(b) the effect of the requirement under subsection (2B) below; and
(c) the consequences which may follow a breach of any of those conditions
or that requirement.

25

(B1) The accused shall (whether or not the accused is present when bail is granted)
be given a written explanation in ordinary language of the matters mentioned
in paragraphs (a) to (c) of subsection (A1) above.
(C1) Such a written explanation may be contained in the copy of the bail order given
to the accused or in another document.”,
(b) in subsection (1), after paragraph (a) there is inserted—

30

“(aa) that breach of a condition imposed is an offence and renders the accused
liable to arrest, prosecution and punishment under this Act;”,
(c) after subsection (2A) there is inserted—
“(2B) Where the domicile of citation specified in an order granting bail ceases to be
the accused’s normal place of residence, the accused must make an application
under subsection (2) above within 7 days of that happening.

35

(2C) A person who without reasonable excuse contravenes subsection (2B) above is
guilty of an offence and is liable—
(a) on conviction in the JP court, to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 60 days or
to both;

40
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(b) in any other case, to a fine not exceeding level 3 on the standard scale or
to imprisonment for a period not exceeding 12 months or to both.”.
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3

5

Breach of bail conditions
(1)

In section 27 (breach of bail conditions: offences) of the 1995 Act—
(a) in subsection (2), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) after subsection (4A) there is inserted—
“(4B) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) an accused—

5

(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet; or
(d) was given due notice of a diet,

10

shall, unless challenged in the manner described in paragraph (a) or (b) of
subsection (4A) above, be held as admitted.”,
(c) after subsection (6) there is inserted—
“(6A) Where, despite the requirement to have regard to the matters specified in
paragraphs (a) to (c) of subsection (3) above, the sentence or disposal in
respect of the subsequent offence is not different from that which the court
would have imposed but for that subsection, the court shall state (as
appropriate, by reference to those matters) the reasons for there being no
difference.”,

15

(d) in subsection (7)(b), for the word “2” there is substituted “5”,

20

(e) in subsection (9), for the words “The penalties provided for in subsection (2)
above may” there is substituted “A penalty under subsection (2) or (7) above
shall”,
(f) after subsection (9) there is inserted—
“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—

25

(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint or indictment), framing the sentences so
that they have effect consecutively;
(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.

30

(9B) Subsection (9A)(b) above is subject to section 204A of this Act.”.
(2)
35

40

In section 28 (breach of bail conditions: arrest of offender etc.) of that Act—
(a) after subsection (1) there is inserted—
“(1A) Where an accused who has been released on bail is arrested by a constable
(otherwise than under subsection (1) above), the accused may be detained in
custody under this subsection if the constable has reasonable grounds for
suspecting that the accused has breached, or is likely to breach, any condition
imposed on his bail.
(1B) Subsection (1A) above—
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(a) is without prejudice to any other power to detain the accused;
(b) applies even if release of the accused would be required but for that
subsection.”,
(b) in subsection (2), for the words “this section” there is substituted “subsection (1)
above, or is detained under subsection (1A) above,”.

5

4

Bail review and appeal
(1)

In section 30 (bail review) of the 1995 Act––
(a) after subsection (1) there is inserted—
“(1A) This section also applies where a person who has accepted the conditions
imposed on his bail wants to have any of them removed or varied.”,

10

(b) in subsection (2), for the words from “above” to the end there is substituted “or
(1A) above, have power to review (in favour of the person) its decision as to bail,
or its decision as to the conditions imposed, if—
(a) the circumstances of the person have changed materially; or
(b) the person puts before the court material information which was not
available to it when its decision was made.”.

15

(2)

In section 32 (bail appeal) of that Act, after subsection (3) there is inserted—
“(3ZA) A notice of appeal under this section is to be lodged with the clerk of the court
from which the appeal is to be taken.

20

(3A) When an appeal is made under this section, that clerk shall without delay—
(a) send a copy of the notice of appeal to the judge whose decision is the
subject of the appeal; and
(b) request the judge to provide a report of the reasons for that decision.

25

(3B) The judge shall, as soon as is reasonably practicable, provide that clerk with
the judge’s report of those reasons.
(3BA) The clerk of court (where not the Clerk of Justiciary) shall send the notice of
appeal without delay to the Clerk of Justiciary.

30

(3BB) That clerk (where not the Clerk of Justiciary) shall, before the end of the day
after the day of receipt of the notice of appeal, send the judge’s report (if
provided by then) to the Clerk of Justiciary.
(3BC) The Clerk of Justiciary shall, upon receipt of the notice of appeal, without
delay fix a diet for the hearing of the appeal.
(3C) The Clerk of Justiciary shall send a copy of the judge’s report to—
(a) the accused or his solicitor; and

35

(b) the Crown Agent.
(3D) Where the judge’s report is not sent as mentioned in subsection (3BB) above—
(a) the High Court may call for the report to be submitted to it within such
period as it may specify; or
(b) if it thinks fit, hear and determine the appeal without the report.
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(3E) Subject to subsection (3C) above, the judge’s report shall be available only to
the High Court, the parties and, on such conditions as may be prescribed by
Act of Adjournal, such other persons or classes of person as may be so
prescribed.”.
5

4A

Attitude of prosecutor after conviction
After section 32 of the 1995 Act there is inserted—
“32A
(1)

Bail after conviction: prosecutor’s attitude
Where—
(a) a person has been convicted in any proceedings of an offence; and
(b) a question of bail (including as to bail conditions) subsequently arises in
the proceedings (whether before sentencing or pending appeal or
otherwise),

10

the prosecutor and the convicted person must be given an opportunity to make
submissions in relation to the question.
15

(2)

But the attitude of the prosecutor towards the question does not restrict the
court’s exercise of its discretion in determining the question in accordance with
the rules applying in the case.

(3)

Despite subsection (1) above, the prosecutor need not be given an opportunity
to make submissions in relation to a question of bail arising under section 245J
of this Act.

(4)

This section is without prejudice to any other right of the parties to be heard.”.

20

5

Time for dealing with applications
(1)

In section 22A (consideration of bail on first appearance) of the 1995 Act—
(a) in subsection (1), the words “and within the period specified in subsection (2)
below” are repealed,

25

(b) for subsection (2) there is substituted—
“(2)

30

Admittance to or refusal of bail shall be determined before the end of the day
(not being a Saturday or Sunday, or a court holiday prescribed for the court
which is to determine the question of bail, unless that court is sitting on that
day for the disposal of criminal business) after the day on which the person
accused or charged is brought before the sheriff or judge.”,

(c) in subsection (3), for the words “the end of that period” there is substituted “that
time”.
(2)

In section 23 (bail applications) of that Act, in subsection (7), for the words “within 24
hours after” there is substituted “before the end of the day (not being a Saturday or
Sunday, or a court holiday prescribed for the court which is to determine the question of
bail, unless that court is sitting on that day for the disposal of criminal business) after the
day of”.

(3)

In section 177 (procedure where applicant in custody) of that Act, in subsection (2), for
the words “within 24 hours after such application has been” there is substituted “before
the end of the day (not being a Saturday or Sunday, or a court holiday prescribed for the

35

40
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court which is to determine the question of bail, unless that court is sitting on that day
for the disposal of criminal business) after the day on which the application is”.
(3A) In section 200 (remand for enquiry into physical or mental condition) of that Act—
(a) in subsection (9)—
(i)

5

after the word “appeal” in the first and second places where it occurs there
is inserted “to the High Court by note of appeal”,

(ii) the words “by note of appeal presented to the High Court” are repealed,
(b) after that subsection there is added—
“(9A) A note of appeal under subsection (9) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and

10

(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.
(4)

In section 201 (power of court to adjourn case before sentence) of that Act—
(a) in subsection (4)—

15

(i)

after the word “appeal” in the first place where it occurs there is inserted
“to the High Court”,

(ii) the words “presented to the High Court” are repealed,
(b) after that subsection there is added—
“(5)

20

A note of appeal under subsection (4) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and
(b) sent without delay by that clerk (where not the Clerk of Justiciary) to the
Clerk of Justiciary.”.

25

(5)

In section 245J (breach of certain orders: adjourning hearing and remanding in custody
etc.) of that Act—
(a) in subsection (5), for the words “by note of appeal presented to the High Court,
who” there is substituted “to the High Court by note of appeal, and the High
Court”,

30

(b) after that subsection there is added—
“(6)

A note of appeal under subsection (5) above is to be—
(a) lodged with the clerk of the court from which the appeal is to be taken;
and

35
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PART 2
PROCEEDINGS
Police functions
6
5

Liberation on undertaking
(1)

In section 21 (Schedule 1 offences: power of constable to take offender into custody) of
the 1995 Act, subsections (2) to (5) are repealed.

(2)

In section 22 (liberation by police) of that Act—
(a) in subsection (1)—
(i)

10

the words “arrested and” are repealed,

(ii) after the word “summarily,” there is inserted “the officer who charged the
person or (if different)”,
(iii) for the words “terms of which the person undertakes to appear at a
specified court at a specified time” there is substituted “the terms
mentioned in subsection (1C) below”,

15

(b) after subsection (1) there is inserted—
“(1A) Where a person has been arrested under section 21 of this Act, the arresting
officer or (if different) the officer in charge of a police station may—
(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;

20

(b) liberate him without any such undertaking; or
(c) refuse to liberate him.
(1B) Where a person has been apprehended under a summary warrant as mentioned
in section 135(3) of this Act, the apprehending officer or (if different) the
officer in charge of a police station may—

25

(a) liberate the person upon a written undertaking, signed by him and
certified by the officer, in the terms mentioned in subsection (1C) below;
or
(b) refuse to liberate him.

30

(1C) For the purposes of subsections (1) to (1B) above, the terms are that the person
undertakes (subject to any modification made to those terms under subsection
(1F)(b) below)—
(a) to appear at a specified court on a specified day at a specified time; and
(b) in addition, to comply with any conditions imposed under subsection
(1D) below.

35

(1D) The conditions which may be imposed under this subsection are—
(a) conditions in the same terms as the standard conditions mentioned in
section 24(5)(b), (c) and (ca) of this Act;

40

(b) such further conditions as the officer who is certifying the undertaking
considers are necessary to secure that the conditions referred to in
paragraph (a) above are observed.
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(1E) For the imposition of conditions under subsection (1D)(b) above, the authority
of an officer of a rank no lower than inspector is required.
(1F) The procurator fiscal may by notice effected in the same manner as citation
under section 141 of this Act—
(a) rescind an undertaking given under subsection (1) or (1A) above
(whether or not the person is to be prosecuted in connection with the
matters to which the undertaking relates);

5

(b) in relation to an undertaking given under this section—
(i)
10

revise the court, day or time specified under subsection (1C)(a)
above;

(ii) revoke or relax any conditions imposed under subsection (1D)
above.
(1G) An undertaking given under this section—
(a) if rescinded under subsection (1F)(a) above, expires at the end of the day
on which the notice is sent;

15

(b) otherwise—
(i)

subject to sub-paragraph (ii) below, expires at the end of the day
on which the person who gave the undertaking is required to
appear at court in accordance with the undertaking;

20

(ii) if that person breaches the undertaking by reason of failing to
appear at court, and a warrant is granted in relation to the breach,
expires, so far as relating to conditions, at the end of the day on
which the person is brought before the court in pursuance of the
warrant.

25

(1H) For the purpose of any proceedings in relation to an offence under this section,
an undertaking whose terms are modified under subsection (1F)(b) above shall
be regarded as if given in the terms as so modified.”,
(c) in subsection (2)—
(i)

30

for the words “subsection (1) above” there is substituted “this section”,

(ii) in paragraph (b)(ii), for the word “3” there is substituted “12”,
(d) in subsection (3)—
(i)

for the words “the officer in charge” there is substituted “an officer”,

(ii) for the words “subsection (1)(c) above” there is substituted “this section”,
(iii) for the word “tried” there is substituted “heard”,
35

(e) after subsection (4) there is inserted—
“(4A) In any proceedings relating to an offence under this section, the fact that (as the
case may be) a person—
(a) breached an undertaking given by him under this section by reason of
failing to appear at court in accordance with the undertaking; or

40
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shall, unless challenged by preliminary objection before the person’s plea is
recorded, be held as admitted.”,
(f) in subsection (5)—
(i)

for the word “section,” there is substituted “section—
(a) a document purporting to be a notice or copy of a notice effected under
subsection (1F) above shall be sufficient evidence of the terms of the
notice;

5

(b)”,
(ii) for the words “subsection (1)(a) above” there is substituted “this section”,
(iii) the words “by the arrested person” are repealed,

10

(g) after subsection (5) there is inserted—
“(5A) Regulations under subsection (1E)(a) above shall be made by statutory
instrument which shall be subject to annulment in pursuance of a resolution of
the Scottish Parliament.”.
(3)

15

8

In section 135 (warrants of apprehension and search) of that Act, in subsection (3), after
the word “practicable” there is inserted “(if not liberated under section 22(1B)(a) of this
Act)”.
Manner of citation
In section 141 (manner of citation) of the 1995 Act—

20

(a) for subsection (1) there is substituted—
“(1)

The citation of the accused or a witness in a summary prosecution to any
ordinary sitting of the court or to any special diet fixed by the court or to any
adjourned sitting or diet shall be effected by an officer of law or other person—
(a) delivering the citation to him personally; or

25

(b) leaving it for him—
(i)

at his dwelling-house or place of business with a resident or (as the
case may be) employee there; or

(ii) where he has no known dwelling-house or place of business, at
any other place in which he may be resident at the time.”,
30

(b) in subsection (3)(a), after the word “service” there is inserted “or by ordinary
post”,
(c) after subsection (3) there is inserted—

35

“(3A) Subject to subsection (4) below and without prejudice to the effect of any other
manner of citation, the citation of the accused or a witness to a sitting or diet or
adjourned sitting or diet as mentioned in subsection (1) above shall also be
effective if an electronic citation is sent––
(a) by or on behalf of the prosecutor; and
(b) by means of electronic communication,
to the home or business email address of the person.”,
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(d) in subsection (5), after the word “communication” there is inserted “(including a
legible version of an electronic communication)”,
(e) after subsection (5) there is inserted—

5

“(5ZA) The production in court of a legible version of an electronic communication
which—
(a) bears to have come from an accused’s email address; and
(b) is in such terms as to infer that the contents of an electronic citation sent
as mentioned in subsection (3A) above came to the accused’s
knowledge,

10

shall (even if not purporting to be written by or on behalf of the accused) be
admissible as evidence of those facts for the purposes of subsection (4)
above.”,
(f) in subsection (5A), for the words from “if” in the first place where it occurs to the
end there is substituted “if—

15

(a) it is sent by or on behalf of the accused’s solicitor by ordinary post—
(i)

to the dwelling-house or place of business of the witness; or

(ii) if he has no known dwelling-house or place of business, to any
other place in which he may be resident at the time; or
20

(b) an electronic citation is sent by or on behalf of the accused’s solicitor by
means of electronic communication to the home or business email
address of the witness.”,
(g) after subsection (5A) there is inserted—

25

“(5B) Where a witness fails to appear at a diet or sitting or adjourned diet or sitting to
which he has been cited in the manner provided by this section, subsection (2)
of section 156 of this Act shall not apply unless it is proved to the court that he
received the citation or that its contents came to his knowledge.”,
(h) after subsection (6) there is inserted—

30

“(6A) When the citation of any person is effected by electronic citation under
subsection (3A) above, the induciae shall be reckoned from the end of the day
on which the citation was sent.”,
(i) after subsection (7) there is added—
“(7A) It shall be sufficient evidence that citation has been effected electronically
under subsection (3A) or (5A)(b) above if there is produced in court a legible
version of an electronic communication which—

35

(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and
(c) bears to have been sent to the home or business email address of the
person being cited.
(7B) In this section, an “electronic citation” is a citation in electronic form which—

40

(a) is capable of being kept in legible form; and
(b) is signed by electronic signature—
(i)
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(ii) in the case of citation of a witness, by or on behalf of the
prosecutor or the accused’s solicitor.”.
9

Procedure at first calling
(1)

In section 144 (procedure at first diet) of the 1995 Act—
(a) in paragraph (a) of subsection (2), the words from “and” to the end are repealed,

5

(b) after subsection (3) there is inserted—
“(3ZA)Where the prosecutor is not satisfied, in relation to a written intimation of a
plea—
(a) that the intimation of the plea has been made or authorised by the
accused; or

10

(b) that the terms of the plea are clear,
the court may continue the case to another diet.
(3ZB)The clerk of court may perform the functions of the court under—
(a) subsections (2) and (3) above in relation to a plea of not guilty;
(b) subsection (3ZA) above,

15

without the court being properly constituted.”.
(2)

In section 145A (adjournment at first calling to allow accused to appear etc.) of that Act,
after subsection (3) there is added—
“(4)

20

10

The clerk of court may perform the functions of the court under subsection (1)
above without the court being properly constituted.”.

Intimation of diets etc.
In section 146 (plea of not guilty) of the 1995 Act, after subsection (3) there is
inserted—
“(3ZA)Where a case is adjourned under subsection (3) above, the court shall intimate
to the accused the trial diet assigned and any intermediate diet fixed.

25

(3ZB)When intimating a diet under subsection (3ZA) above, the court shall inform
the accused that, if he fails to appear at any diet in the proceedings in respect of
the case, the court might hear and dispose of the case in his absence.”.
11
30

Pre-trial time limits
In section 147 (prevention of delay in trials) of the 1995 Act, for subsection (2) there is
substituted—
“(2)

On an application made for the purpose, the sheriff may, on cause shown—
(a) extend the period mentioned in subsection (1) above; and
(b) order the accused to be detained awaiting trial,

35

for such period as the sheriff thinks fit.
(2A) Before determining an application under subsection (2) above, the sheriff shall
give the parties an opportunity to be heard.
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(2B) However, where all the parties join in the application, the sheriff may
determine the application without hearing the parties and, accordingly, may
dispense with any hearing previously appointed for the purpose of considering
the application.”.

5

12

Disclosure of convictions
(1)

In section 166 (previous convictions: summary proceedings) of the 1995 Act, in
subsection (8)—
(a) sub-paragraph (i) of paragraph (b), and
(b) the word “or” immediately following that sub-paragraph,
are repealed.

10

(2)

After that section there is inserted—
“166A

Post-offence convictions
Where a person is convicted of an offence on summary complaint, the court
may, in deciding on the disposal of the case, have regard to any convictions
which—

15

(a) were imposed on the person between the date of the offence and the date
of conviction in respect of the offence;
(b) are specified in a notice laid before the court by the prosecutor; and
(c) are—
(i)

20

admitted by the person; or

(ii) proved by the prosecutor on evidence adduced then or at another
diet.
166B
(1)

Charges which disclose convictions
Nothing in section 166 of this Act prevents—
(a) the prosecutor leading evidence of previous convictions where it is
competent to do so as evidence in support of a substantive charge;

25

(b) the prosecutor proceeding with a charge—
(i)

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,

30

on a complaint which includes a charge in relation to which the
conviction is irrelevant; or
(c) the court trying a charge—
(i)

which discloses a previous conviction; or

(ii) in support of which evidence of a previous conviction may
competently be led,

35

together with a charge on another complaint in relation to which the
conviction is irrelevant.
(2)
40
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(a) relate to the same occasion; or
(b) are of a similar character and amount to (or form part of) a course of
conduct.
(3)
5

13

The reference in subsection (1)(c) above to trying a charge together with a
charge on another complaint means doing so under section 152A of this Act.”.

Complaints triable together
After section 152 of the 1995 Act there is inserted—
“152A
(1)

Complaints triable together
Where—
(a) two or more complaints against an accused call for trial in the same court
on the same day; and

10

(b) they each contain one or more charges to which the accused pleads not
guilty,
the prosecutor may apply to the court for those charges to be tried together at
that diet despite the fact that they are not all contained in the one complaint.

15

(2)

On an application under subsection (1) above, the court is to try those charges
together if it appears to the court that it is expedient to do so.

(3)

For the purposes of subsections (1) and (2) above, any other charges contained
in the complaints are (without prejudice to further proceedings as respects
those other charges) to be disregarded.

(4)

Where charges are tried together under this section, they are to be treated
(including, in particular, for the purposes of and in connection with the leading
of evidence, proof and verdict) as if they were contained in one complaint.

(5)

But the complaints mentioned in subsection (1)(a) above are, for the purposes
of further proceedings (including as to sentence), to be treated as separate
complaints.”.

20

25

14

Proceedings in absence of accused
(1)

In section 141 (manner of citation) of the 1995 Act, in subsection (4), for the words
“subsections (3) and (5) to (7) of section 150” there is substituted “sections 143(7),
150(3) and 150A(1)”.

(2)

In section 145A (adjournment at first calling to allow accused to appear etc.) of that Act,
in subsection (1), for the words “150(1) to (7)” there is substituted “150”.

(3)

In section 150 (failure of accused to appear) of that Act—

30

(a) after subsection (3B) there is inserted—
35

“(3C) An order under subsection (3B) above—
(a) for the purpose of having a trial in absence of the accused under section
150A of this Act, may be made on the motion of the prosecutor;
(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.”,

40

(b) subsections (5) to (7) are repealed.
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(4)

After section 150 of that Act there is inserted—
“150A
(1)

Proceedings in absence of accused
Where the accused does not appear at a diet (apart from a diet fixed for the first
calling of the case), the court—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and

5

(b) if satisfied as to the matters specified in subsection (2) below,
may proceed to hear and dispose of the case in the absence of the accused in
like manner as if the accused were present.
10

(2)

The matters referred in subsection (1)(b) above are—
(a) that citation of the accused has been effected or the accused has received
other intimation of the diet; and
(b) that it is in the interests of justice to proceed as mentioned in subsection
(1) above.

15

(3)

In subsection (1) above, the reference to proceeding to hear and dispose of the
case includes, in relation to a trial diet, to proceeding with the trial.

(4)

Where the court is considering whether to proceed in pursuance of subsection
(1) above, it shall—
(a) if satisfied that there is a solicitor with authority to act—
(i)

20

for the purposes of representing the accused’s interests at the
hearing on whether to proceed that way; and

(ii) if it proceeds that way, for the purposes of representing the
accused’s further interests at the diet (including, in relation to a
trial diet, presenting a defence at the trial),
allow that solicitor to act for those purposes; or

25

(b) if there is no such solicitor, at its own hand appoint a solicitor to act for
those purposes if it considers that it is in the interests of justice to do so.

30

(5)

It is the duty of a solicitor appointed under subsection (4)(b) above to act in the
best interests of the accused.

(6)

In all other respects, a solicitor so appointed has, and may be made subject to,
the same obligations and has, and may be given, the same authority as if
engaged by the accused; and any employment of and instructions given to
counsel by the solicitor shall proceed and be treated accordingly.

(7)

Where the court is satisfied that—
(a) a solicitor allowed to act under subsection (4)(a) above no longer has
authority to act; or

35

(b) a solicitor appointed under subsection (4)(b) above is no longer able to
act in the best interests of the accused,
the court may relieve that solicitor and appoint another solicitor for the
purposes referred to in subsection (4) above.

40

(8)

Subsections (4)(b) and (7) above do not apply in the case of proceedings—
(a) in respect of a sexual offence to which section 288C of this Act applies;
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(b) in respect of which section 288E of this Act applies; or
(c) in which an order has been made under section 288F(2) of this Act.
(9)

Reference in this section to a solicitor appointed under subsection (4)(b) above
includes reference to a solicitor appointed under subsection (7) above.

(10) Where the court proceeds in pursuance of subsection (1) above, it shall not in
the absence of the accused pronounce a sentence of imprisonment or detention.

5

(11) Nothing in this section prevents—
(a) a warrant being granted at any stage of proceedings for the apprehension
of the accused;
(b) a case subsequently being adjourned (in particular, with a view to having
the accused present at any proceedings).”.

10

(5)

15

15

In section 153 (trial in presence of accused) of that Act, in subsection (1), for the words
“Without prejudice to section 150 of this Act, and subject to” there is substituted
“Subject to section 150A of this Act and”.
Failure of accused to appear
In section 150 (failure of accused to appear) of the 1995 Act—
(a) in subsection (8), in paragraph (b)(ii), for the word “3” there is substituted “12”,
(b) in subsection (9), for the words “The penalties provided for in subsection (8)
above may” there is substituted “A penalty under subsection (8) above shall”,
(c) after subsection (9) there is inserted—

20

“(9A) The reference in subsection (9) above to a penalty being imposed in addition to
another penalty means, in the case of sentences of imprisonment or detention—
(a) where the sentences are imposed at the same time (whether or not in
relation to the same complaint), framing the sentences so that they have
effect consecutively;

25

(b) where the sentences are imposed at different times, framing the sentence
imposed later so that (if the earlier sentence has not been served) the
later sentence has effect consecutive to the earlier sentence.

30

(9B)

Subsection (9A)(b) above is subject to section 204A of this Act.

(9C)

In any proceedings in relation to an offence under subsection (8) above, the
fact that (as the case may be) an accused—
(a) failed to appear at a diet; or
(b) was given due notice of a diet,
shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.”.

35

16

Obstructive witnesses
For section 156 (apprehension of witness) of the 1995 Act there is substituted—
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“156

5

10

Apprehension of witnesses

(1)

In any summary proceedings, the court may, on the application of any of the
parties, issue a warrant for the apprehension of a witness if subsection (2) or
(3) below applies in relation to the witness.

(2)

This subsection applies if the witness, having been duly cited to any diet in the
proceedings, deliberately and obstructively fails to appear at the diet.

(3)

This subsection applies if the court is satisfied by evidence on oath that the
witness is being deliberately obstructive and is not likely to attend to give
evidence at any diet in the proceedings without being compelled to do so.

(4)

For the purposes of subsection (2) above, a witness who, having been duly
cited to any diet, fails to appear at the diet is to be presumed, in the absence of
any evidence to the contrary, to have so failed deliberately and obstructively.

(5)

An application under subsection (1) above—
(a) may be made orally or in writing;
(b) if made in writing—

15

(i)

shall be in such form as may be prescribed by Act of Adjournal, or
as nearly as may be in such form; and

(ii) may be disposed of in court or in chambers after such enquiry or
hearing (if any) as the court considers appropriate.
20

(6)

A warrant issued under this section shall be in such form as may be prescribed
by Act of Adjournal or as nearly as may be in such form.

(7)

A warrant issued under this section in the form mentioned in subsection (6)
above shall imply warrant to officers of law—
(a) to search for and apprehend the witness in respect of whom it is issued;
(b) to bring the witness before the court;

25

(c) in the meantime, to detain the witness in a police station, police cell or
other convenient place; and
(d) so far as necessary for the execution of the warrant, to break open shut
and lockfast places.
30

35

(8)

It shall not be competent in summary proceedings for a court to issue a warrant
for the apprehension of a witness otherwise than in accordance with this
section.

(9)

Section 135(3) of this Act makes provision as to bringing before the court a
person apprehended under a warrant issued under this section.

(10) In this section and section 156A, “the court” means the court in which the
witness is to give evidence.
156A
(1)

40

Orders in respect of witnesses apprehended under section 156
Where a witness is brought before the court in pursuance of a warrant issued
under section 156 of this Act, the court shall, after giving the parties and the
witness an opportunity to be heard, make an order—
(a) detaining the witness until the conclusion of the diet at which the witness
is to give evidence;
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(b) releasing the witness on bail; or
(c) liberating the witness.
(2)

The court may make an order under subsection (1)(a) or (b) above only if it is
satisfied that—
(a) the order is necessary with a view to securing that the witness appears at
the diet at which the witness is to give evidence; and

5

(b) it is appropriate in all the circumstances to make the order.

10

(3)

Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.

(4)

Subsection (1) above is without prejudice to any power of the court to—
(a) make a finding of contempt of court in respect of any failure of a witness
to appear at a diet to which he has been duly cited; and
(b) dispose of the case accordingly.

(5)

Where—
(a) an order under subsection (1)(a) above has been made in respect of a
witness; and

15

(b) at, but before the conclusion of, the diet at which the witness is to give
evidence, the court in which the diet is being held excuses the witness,
that court, on excusing the witness, may recall the order under subsection
(1)(a) above and liberate the witness.

20

(6)

On making an order under subsection (1)(b) above in respect of a witness, the
court shall impose such conditions as it considers necessary with a view to
securing that the witness appears at the diet at which he is to give evidence.

(7)

However, the court may not impose as such a condition a requirement that the
witness or a cautioner on his behalf deposit a sum of money in court.

(8)

Section 25 of this Act shall apply in relation to an order under subsection (1)(b)
above as it applies to an order granting bail, but with the following
modifications—

25

(a) references to the accused shall be read as if they were references to the
witness in respect of whom the order under subsection (1)(b) above is
made;

30

(b) references to the order granting bail shall be read as if they were
references to the order under subsection (1)(b) above;
(c) subsection (3) shall be read as if for the words from “relating” to
“offence” in the third place where it occurs there were substituted “at
which the witness is to give evidence”.

35

156B
(1)
40

Breach of bail under section 156A(1)(b)
A witness who, having been released on bail by virtue of an order under
subsection (1)(b) of section 156A of this Act, fails without reasonable
excuse—
(a) to appear at any diet to which he has been cited; or
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(b) to comply with any condition imposed under subsection (6) of that
section,
shall be guilty of an offence and liable on summary conviction to the penalties
specified in subsection (2) below.

5

(2)

Those penalties are—
(a) a fine not exceeding level 3 on the standard scale; and
(b) imprisonment for a period—
(i)

where conviction is in the JP court, not exceeding 60 days;

(ii) where conviction is in the sheriff court, not exceeding 12 months.
10

(3)

In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;
(d) was cited to a diet,

15

shall, unless challenged by preliminary objection before his plea is recorded, be
held as admitted.
(4)
20

Section 28 of this Act shall apply in respect of a witness who has been released
on bail by virtue of an order under section 156A(1)(b) of this Act as it applies
to an accused released on bail, but with the following modifications—
(a) references to an accused shall be read as if they were references to the
witness;
(b) in subsection (2), the reference to the court to which the accused’s
application for bail was first made shall be read as if it were a reference
to the court which made the order under section 156A(1)(b) of this Act
in respect of the witness;

25

(c) in subsection (4)—
(i)
30

references to the order granting bail and original order granting
bail shall be read as if they were references to the order under
section 156A(1)(b) of this Act and the original such order
respectively;

(ii) paragraph (a) shall be read as if at the end there were inserted “and
make an order under section 156A(1)(a) or (c) of this Act in
respect of the witness”;
(iii) paragraph (c) shall be read as if for the words from “complies” to
the end there were substituted “appears at the diet at which the
witness is to give evidence”.

35

156C
(1)
40
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(a) recall the order; and
(b) make an order under subsection (1)(b) or (c) of that section in respect of
the witness.
(2)
5

Where a court has made an order under subsection (1)(b) of section 156A of
this Act, the court may, after giving the parties and the witness an opportunity
to be heard—
(a) on the application of the witness in respect of whom the order was
made—
(i)

10

review the conditions imposed under subsection (6) of that section
at the time the order was made; and

(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section;
(b) on the application of the party who made the application under section
156(1) of this Act in respect of the witness, review the order and the
conditions imposed under subsection (6) of section 156A of this Act at
the time the order was made, and—

15

(i)

recall the order and make an order under subsection (1)(a) of that
section in respect of the witness; or

(ii) make a new order under subsection (1)(b) of that section and
impose different conditions under subsection (6) of that section.

20

(3)

The court may not review an order by virtue of subsection (1) or (2) above
unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or
(b) in that or any other case, the witness or party making the application puts
before the court material information which was not available to it when
it made the order which is the subject of the application.

25

(4)

An application under this section by a witness—
(a) where it relates to the first order made under section 156A(1)(a) or (b) of
this Act in respect of the witness, shall not be made before the fifth day
after that order is made;

30

(b) where it relates to any subsequent such order, shall not be made before
the fifteenth day after the order is made.
(5)

On receipt of an application under subsection (2)(b) above the court shall—
(a) intimate the application to the witness in respect of whom the order
which is the subject of the application was made;

35

(b) fix a diet for hearing the application and cite the witness to attend the
diet; and
(c) where it considers that the interests of justice so require, grant warrant to
arrest the witness.

40

(6)

Nothing in this section shall affect any right of a person to appeal against an
order under section 156A(1).
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(1)

Appeals in respect of orders under section 156A(1)
Any of the parties specified in subsection (2) below may appeal to the High
Court against—
(a) any order made under subsection (1)(a) or (c) of section 156A of this
Act;

5

(b) where an order is made under subsection (1)(b) of that section—
(i)

the order;

(ii) any of the conditions imposed under subsection (6) of that section
on the making of the order; or
(iii) both the order and any such conditions.

10

(2)

The parties referred to in subsection (1) above are—
(a) the witness in respect of whom the order which is the subject of the
appeal was made;
(b) the prosecutor; and
(c) the accused.

15

(3)

A party making an appeal under subsection (1) above shall intimate it to the
other parties specified in subsection (2) above; and, for that purpose, intimation
to the Crown Agent shall be sufficient intimation to the prosecutor.

(4)

An appeal under this section shall be disposed of by the High Court or any
Lord Commissioner of Justiciary in court or in chambers after such enquiry
and hearing of the parties as shall seem just.

(5)

Where the witness in respect of whom the order which is the subject of an
appeal under this section was made is under 21 years of age, section 51 of this
Act shall apply to the High Court or, as the case may be, the Lord
Commissioner of Justiciary when disposing of the appeal as it applies to a
court when remanding or committing a person of the witness’s age for trial and
sentence.”.

20

25

17

Prosecution of companies etc.
In section 143 (prosecution of companies, etc.) of the 1995 Act—

30

(a) after subsection (3) there is added—
“(4)

A partnership, association, body corporate or body of trustees may, for the
purpose of—
(a) stating objections to the competency or relevancy of the complaint or
proceedings;
(b) tendering a plea of guilty or not guilty;

35

(c) making a statement in mitigation of sentence,
appear by a representative.
(5)

In subsection (4) above, “representative” means—
(a) an individual representative as mentioned in subsection (3) above; or
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(b) an employee of the partnership, association, body corporate or body of
trustees duly appointed by it for the purpose of the proceedings.
(6)

For the purposes of subsection (5)(b) above, a statement—
(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;

5

(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership;
(c) in the case of a partnership (other than a limited liability partnership),
purporting to be signed by a partner of the partnership;
(d) in the case of an association, purporting to be signed by an officer of the
association,

10

to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.
(7)

15

Where at a diet (apart from a diet fixed for the first calling of the case) a
partnership, association, body corporate or body of trustees does not appear as
mentioned in subsection (4) above, or by counsel or a solicitor, the court
may—
(a) on the motion of the prosecutor or, in relation to sentencing, of its own
accord; and

20

(b) if satisfied as to the matters specified in subsection (8) below,
proceed to hear and dispose of the case in the absence of the partnership,
association, body corporate or (as the case may be) body of trustees.
(8)

The matters referred to in subsection (7)(b) above are—
(a) that citation has been effected or other intimation of the diet has been
received; and

25

(b) that it is in the interests of justice to proceed as mentioned in subsection
(7) above.
(9)
30

The reference in subsection (7) above to proceeding to hear and dispose of the
case includes, in relation to a trial diet, proceeding with the trial.”.
Preparation for summary trial

18

Intermediate diets
In section 148 (intermediate diet) of the 1995 Act—
(za) after paragraph (b) of subsection (1) there is inserted—

35

“(ba) how many witnesses are required by—
(i)

the prosecutor;

(ii) the accused,
to attend the trial;”,
40

(a) in paragraph (a) of subsection (2), for the words from the beginning to “so,” there
is substituted “may”,
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(b) in subsection (3), for the words “Subject to subsection (2) above, the” there is
substituted “The”,
(c) for subsection (4) there is substituted—
“(4)

5

19

At an intermediate diet, the court shall make such enquiry of the parties as is
reasonably required for the purposes of subsections (1) and (3A) above.”.

Notice of defences
For sections 149 (alibi) and 149A (notice of defence plea of consent) of the 1995 Act
there is substituted—
“149B

10

(1)

Notice of defences
It is not competent for an accused in a summary prosecution to found on a
defence to which this subsection applies unless—
(a) notice of the defence has been given to the prosecutor in accordance with
subsection (5) below; or
(b) the court, on cause shown, allows the accused to found on the defence
despite the failure so to give notice of it.

15

(2)

Subsection (1) above applies—
(a) to a special defence;
(b) to a defence which may be made out by leading evidence calculated to
exculpate the accused by incriminating a co-accused;
(c) to a defence of automatism or coercion;

20

(d) in a prosecution for an offence to which section 288C of this Act applies,
to a defence of consent.
(3)

In subsection (2)(d) above, the reference to a defence of consent is a reference
to the defence which is stated by reference to the complainer’s consent to the
act which is the subject matter of the charge or the accused’s belief as to that
consent.

(4)

In subsection (3) above, “complainer” has the same meaning as in section 274
of this Act.

(5)

Notice of a defence is given in accordance with this subsection if it is given—

25

(a) where an intermediate diet is to be held, at or before that diet; or

30

(b) where such a diet is not to be held, no later than 10 clear days before the
trial diet,
together with the particulars mentioned in subsection (6) below.
(6)

The particulars are—
(a) in relation to a defence of alibi, particulars as to time and place; and

35

(b) in relation to that or any other defence, particulars of the witnesses who
may be called to give evidence in support of the defence.
(7)
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(8)

25

The entitlement to an adjournment under subsection (7) above may be
exercised whether or not—
(a) the notice was given in accordance with subsection (5) above;
(b) the entitlement could have been exercised at an earlier diet.”.

5

20

Proof of uncontroversial matters
(A1) In section 257 (duty to seek agreement of evidence) of the 1995 Act, after subsection (4)
there is added—
“(5)

10

(1)

Without prejudice to subsection (3) above, in relation to summary proceedings,
the parties to the proceedings shall, in complying with the duty under
subsection (1) above, seek to ensure that the facts to be identified, and the steps
to be taken in relation to those facts, are identified and taken before any
intermediate diet that is to be held.”.

In section 258 (uncontroversial evidence) of that Act—
(a) in subsection (2), for the words “14 days” there is substituted “the relevant
period”,

15

(b) after subsection (2) there is inserted—
“(2ZA)In subsection (2) above, the “relevant period” means—
(a) where the relevant diet for the purpose of that subsection is an
intermediate diet in summary proceedings, 7 days;
(b) in any other case, 14 days.”,

20

(c) in subsection (2A), after paragraph (a) there is inserted—
“(aa) in summary proceedings in which an intermediate diet is to be held, that
diet;”,
(d) in subsection (4A), the words “in any solemn proceedings” are repealed,
(e) in subsection (4B)—

25

(i)

the word “and” immediately following paragraph (a) is repealed,

(ii) in paragraph (b), after the word “in” in the first place where it occurs there
is inserted “solemn”,
(iii) after paragraph (b) there is added—
“(c) in summary proceedings—

30

(i)

in which an intermediate diet is to be held, that diet;

(ii) in which such a diet is not to be held, the trial diet.”.
21

Service of documents through solicitor etc.
After section 148B of the 1995 Act there is inserted—

35

“148C
(1)

Engagement, dismissal and withdrawal of solicitor representing accused
In summary proceedings, it is the duty of a solicitor who is engaged by the
accused for the purposes of his defence at trial to notify the court and the
prosecutor of that fact forthwith in writing.
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(2)

The duty under subsection (1) above shall be regarded as having been
complied with if the solicitor has represented the accused at the first calling of
the case—
(a) by submitting a written intimation of the accused’s plea as described in
subsection (2)(a) of section 144 of this Act; or

5

(b) by appearing on behalf of the accused—
(i)

as described in subsection (2)(b) of that section; or

(ii) with the accused present,
and has, when acting as described in paragraph (a) or (b) above, notified the
court and the prosecutor orally or in writing that the solicitor is also engaged
by the accused for the purposes of his defence at trial.

10

(3)

Where a solicitor referred to in subsection (1) above—
(a) is dismissed by the accused; or
(b) withdraws,
it is the duty of the solicitor to notify the court and the prosecutor of that fact
forthwith in writing.

15

148D
(1)

In summary proceedings, anything which is to be served on or given, notified
or otherwise intimated to, the accused (except service of a complaint) shall be
taken to be so served, given, notified or intimated if it is, in such form and
manner as may be prescribed by Act of Adjournal, served on or given, notified
or intimated to (as the case may be) the solicitor described in subsection (2)
below at that solicitor’s place of business.

(2)

That solicitor is any solicitor—

20

25

Service etc. on accused through a solicitor

(a) who—
(i)

has given notice under subsection (1) of section 148C of this Act
that that solicitor is engaged by the accused for the purposes of the
accused’s defence at the trial; and

(ii) has not given notice under subsection (3) of that section;
30

(b) who has represented the accused as mentioned in subsection (2) of that
section; and—
(i)

has given notice as mentioned in that subsection; and

(ii) has not given notice under subsection (3) of that section; or
(c) who—
35

(i)

has been appointed to act for the purposes of the accused’s defence
at the trial under section 150A(4)(b) or (7) or 288D of this Act;
and

(ii) has not been relieved of the appointment by the court.”.
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Transfer of summary cases
22

Transfer of proceedings
(1)

In section 137A (transfer of sheriff court summary proceedings within sheriffdom) of
the 1995 Act—
(a) in subsection (1), for the words “an accused person has been cited to attend a diet
of the sheriff court” there is substituted “this subsection applies,”,

5

(b) after subsection (1) there is inserted—
“(1A) Subsection (1) above applies—
(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or

10

(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.”.
(2)
15

In section 137B (transfer of sheriff court summary proceedings outwith sheriffdom) of
that Act—
(a) for subsection (1) there is substituted—
“(1)

20

Where the sheriff clerk informs the prosecutor that, because of exceptional
circumstances which could not reasonably have been foreseen, it is not
practicable for the sheriff court or any other sheriff court in the sheriffdom to
proceed with some or all of the summary cases due to call at a diet, the
prosecutor shall as soon as practicable apply to the sheriff principal for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and
(b) adjournment to a diet of that court.”,

25

(b) after subsection (1) there is inserted—
“(1A) Where this subsection applies, the prosecutor may apply to the sheriff for an
order for—
(a) the transfer of the proceedings to a sheriff court in another sheriffdom;
and

30

(b) adjournment to a diet of that court,
if there are also summary proceedings against the accused person in that court
in the other sheriffdom.
(1B) Subsection (1A) above applies—

35

(a) where the accused person has been cited in summary proceedings to
attend a diet of the court; or
(b) if the accused person has not been cited to such a diet, where summary
proceedings against the accused have been commenced in the court.

40

(1C) Where the prosecutor intends to take summary proceedings against an accused
person in the sheriff court, the prosecutor may apply to the sheriff for an order
for authority for the proceedings to be taken at a sheriff court in another
sheriffdom if there are also summary proceedings against the accused person in
that court in the other sheriffdom.”,
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(c) after subsection (2) there is inserted—
“(2A) On an application under subsection (1A) or (1C) above, the sheriff is to make
the order sought if—
(a) the sheriff considers that it would be expedient for the different cases
involved to be dealt with by the same court; and

5

(b) a sheriff of the other sheriffdom consents.”,
(d) after subsection (3) there is added—
“(4) On the application of the prosecutor, a sheriff who has made an order under
subsection (2A) above may, if a sheriff of the other sheriffdom mentioned in
paragraph (b) of that subsection consents—

10

(a) revoke; or
(b) vary so as to restrict the effect of,
that order.”.
(3)
15

After section 137B of that Act there is inserted—
“137C
(1)

Custody cases: initiating proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases in summary prosecutions in the sheriff courts in the sheriffdom;
and

20

(b) that it would not be practicable for those courts to deal with all the cases
involved,
the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.

25

(2)

For the purposes of subsection (1) above, the order is for authority for
summary proceedings against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—
(i)

30

there; or

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.
(3)

On an application under subsection (1) above, the sheriff principal may make
the order sought with the consent of the sheriff principal of the other
sheriffdom.

(4)

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.

35

137D
40
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(a) the transfer to the sheriff court of any case against the accused in respect
of which sentencing is pending at any JP court in the sheriffdom; and
(b) the case to call at a diet of the sheriff court.
(2)

On an application under subsection (1) above, the sheriff is to make the order
sought if the sheriff considers that it would be expedient for the different cases
to be disposed of at the same court at the same time.

(3)

If, in a case transferred under subsection (1) above, the finding of guilt was
before a justice of the peace, the sentencing powers of the sheriff in the case
are restricted to those of the justice.”.

5

10

23

Time bar for transferred and related cases
After section 136 of the 1995 Act there is inserted—
“136A
(1)

Time limits for transferred and related cases
This section applies where the prosecutor recommences proceedings by
complaint containing both—
(a) a charge to which proceedings—

15

(i)

transferred to a court by authority of an order made in pursuance
of section 137A(1) of this Act; or

(ii) transferred to, or taken at, a court by authority of an order made in
pursuance of section 137B(1), (1A) or (1C) of this Act,
relate; and

20

(b) a charge to which previous proceedings at that court relate.
(2)

Where this section applies, proceedings for an offence charged in that
complaint are, for the purposes of—
(a) section 136 of this Act (so far as applying to the offence);
(b) any provision of any other enactment for a time limit within which
proceedings are to be commenced (so far as applying to the offence); and

25

(c) any rule of law relating to delay in bringing proceedings (so far as
applying to the offence),
to be regarded as having been commenced when any previous proceedings for
the offence were first commenced.”.

30

Other summary provisions
24

Reports about supervised persons
In section 203 (reports) of the 1995 Act, after subsection (1) there is inserted—
“(1A) However, if there is available to the court a report from a local authority—

35

(a) of the kind described in subsection (1)(b) above; and
(b) which was prepared in relation to the person not more than 3 months
before the person was convicted of the offence,
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the court need not obtain another report of that kind before disposing of the
case unless it considers, following representations made by or on behalf of the
person as to the person’s circumstances, that it is appropriate to obtain another
report.
(1B) Nothing in subsection (1) or (1A) above requires the court to obtain a report if
the court is satisfied, having regard to its likely method of dealing with the case
before it for disposal, that the report would not be of any material assistance.”.

5

25

Summary appeal time limit
(1)

In section 180 (leave to appeal against conviction etc.) of the 1995 Act—
(a) in subsection (3)—

10

(i)

after the word “below” there is inserted “(and if that period is extended
under subsection (4A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (4) below”,
(b) after subsection (4) there is inserted—

15

“(4A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (4) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(1) of the Criminal
Proceedings etc. (Reform) (Scotland) Act 2007 (asp 00) came into force).”.

20

(2)

In section 186 (appeals against sentence only) of that Act, in subsection (5), for the
words from the beginning to “may” there is substituted “The sheriff principal of the
sheriffdom in which the judgment was pronounced may, on cause shown,”.

(2A) In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (2)—

25

(i)

after the word “below” there is inserted “(and if that period is extended
under subsection (3A) below before the period being extended expires,
until the expiry of the period as so extended)”,

(ii) for the words “that subsection” there is substituted “subsection (3) below”,
(b) after subsection (3) there is inserted—

30

“(3A) The High Court may, on cause shown, extend the period of 14 days mentioned
in subsection (3) above, or that period as extended under this subsection,
whether or not the period to be extended has expired (and if that period of 14
days has expired, whether or not it expired before section 25(2A) of the
Criminal Proceedings etc. (Reform) (Scotland) Act 2007 (asp 00) came into
force).”.

35

(3)
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Solemn cases
26

Pre-trial time limits
In section 65(3)(b) (prevention of delay in trials) of the 1995 Act, for the words “the
period of” there is substituted “either or both of the periods of 11 and”.

5

27

Obstructive witnesses
(1)

In section 90B of the 1995 Act, after subsection (2) there is inserted—
“(2A) Whenever the court makes an order under subsection (1) above, it shall state
the reasons for the terms of the order.”.

(2)
10

In section 90C (breach of bail under section 90B(1)(b)) of that Act, after subsection (2)
there is inserted—
“(2A) In any proceedings in relation to an offence under subsection (1) above, the
fact that (as the case may be) a person—
(a) was on bail;
(b) was subject to any particular condition of bail;
(c) failed to appear at a diet;

15

(d) was cited to a diet,
shall, unless challenged by giving notice of a preliminary objection in
accordance with section 71(2) or 72(6)(b)(i) of this Act, be held as admitted.”.
(3)

In section 90D (review of orders under section 90B(1)(a) or (b)) of that Act—
(a) in subsection (1), the words “, on cause shown” are repealed,

20

(b) in subsection (2)(a), the words “and on cause shown” are repealed,
(c) in subsection (3), for the words “(2)(b) above unless the” there is inserted “(1) or
(2) above unless—
(a) in the case of an application by the witness, the circumstances of the
witness have changed materially; or

25

(b) in that or any other any case, the witness or”.
28

Proceedings against bodies corporate
In section 70 (proceedings against bodies corporate) of the 1995 Act, for subsection (8)
there is substituted—

30

“(8)

In subsection (4) above, “representative” means—
(a) in the case of a body corporate (other than a limited liability partnership),
the managing director, secretary or other person in charge, or locally in
charge, of its affairs;
(b) in the case of a limited liability partnership, a member of the partnership;
(c) in either case, an employee of the body duly appointed by it for the
purpose of the proceedings.

35

(9)

For the purposes of subsection (8)(c) above, a statement—
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(a) in the case of a body corporate (other than a limited liability partnership),
purporting to be signed by an officer of the body;
(b) in the case of a limited liability partnership, purporting to be signed by a
member of the partnership,
to the effect that the person named in the statement has been appointed as the
representative for the purposes of any proceedings to which this section applies
is sufficient evidence of such appointment.”.

5

28A

Jury citation
In section 85 (juries: citation and attendance of jurors) of the 1995 Act, after subsection
(4) there is inserted—

10

“(4A) Citation of a juror may also be effected by an electronic citation which is
sent—
(a) by or on behalf of the sheriff clerk; and
(b) by means of electronic communication,
to the home or business email address of the juror.

15

(4B) Citation under subsection (4A) above is a legal citation if the sheriff clerk
possesses a legible version of an electronic communication which—
(a) is signed by electronic signature by the person who signed the citation;
(b) includes the citation; and
(c) bears to have been sent to the home or business email address of the
juror being cited.

20

(4C) In subsection (4A) above, an “electronic citation” is a citation in electronic
form which—
(a) is capable of being kept in legible form; and
(b) is signed by electronic signature by or on behalf of the sheriff clerk.”.

25

28B

Duty to seek agreement of evidence
In section 257 (duty to seek agreement of evidence) of the 1995 Act, in subsection (4)—
(a) for the words “in the case of proceedings in the High Court” there is substituted
“in relation to proceedings on indictment”,
(b) for the words “by that subsection are identified and taken before the preliminary
hearing” there is substituted “are identified and taken—

30

(a) in the case of the High Court, before the preliminary hearing;
(b) in the case of the sheriff court, before the first diet”.
29
35
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“Petition proceedings outwith sheriffdom
34A
(1)

Petition proceedings outwith sheriffdom
Where the prosecutor believes—
(a) that, because of exceptional circumstances (and without an order under
subsection (3) below), it is likely that there would be an unusually high
number of accused persons appearing from custody for the first calling
of cases on petition in the sheriff courts in the sheriffdom; and

5

(b) that it would not be practicable for those courts to deal with all the cases
involved,
the prosecutor may apply to the sheriff principal for the order referred to in
subsection (2) below.

10

(2)

For the purposes of subsection (1) above, the order is for authority for petition
proceedings against some or all of the accused persons to be—
(a) taken at a sheriff court in another sheriffdom; and
(b) maintained—

15

(i)

there; or

(ii) at any of the sheriff courts referred to in subsection (1) above as
may at the first calling of the case be appointed for further
proceedings.
20

25

29A

(3)

On an application under subsection (1) above, the sheriff principal may make
the order sought with the consent of the sheriff principal of the other
sheriffdom.

(4)

An order under subsection (3) above may be made by reference to a particular
period or particular circumstances.

(5)

This section does not confer jurisdiction for any subsequent proceedings on
indictment.”.

Failure of accused to appear
After section 102 of the 1995 Act there is inserted—
“Failure of accused to appear

30

102A
(1)

Failure of accused to appear
In proceedings on indictment, an accused person who without reasonable
excuse fails to appear at a diet of which the accused has been given due notice
(apart from a diet which the accused is not required to attend) is—
(a) guilty of an offence; and
(b) liable on conviction on indictment to a fine or to imprisonment for a
period not exceeding 5 years or to both.

35

(2)

40

In proceedings on indictment, where an accused person fails to appear at a diet
of which the accused has been given due notice (apart from a diet which the
accused is not required to attend), the court may grant a warrant to apprehend
the accused.
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(3)

It is not, otherwise than under subsection (2) above, competent in any
proceedings on indictment for a court to grant a warrant for the apprehension
of an accused person for failure to appear at a diet.

(4)

However, it remains competent for a court to grant a warrant on petition (as
referred to in section 34 of this Act) in respect of an offence under—

5

(a) subsection (1) above;
(b) section 27(1)(a) of this Act,
whether or not a warrant has been granted under subsection (2) above in
respect of the same failure to appear to which that offence relates.
10

(5)

Where a warrant to apprehend an accused person is granted under subsection
(2) above, the indictment falls as respects that accused.

(6)

Subsection (5) above is subject to any order to different effect made by the
court when granting the warrant.

(7)

An order under subsection (6) above—
(a) for the purpose of proceeding with the trial in the absence of the accused
under section 92(2A) (where the warrant is granted at a trial diet), may
be made on the motion of the prosecutor;

15

(b) for any other purpose, may be made on the motion of the prosecutor or
of the court’s own accord.
20

(8)

A warrant granted under subsection (2) above shall be in such form as may be
prescribed by Act of Adjournal or as nearly as may be in such form.

(9)

A warrant granted under subsection (2) above (in the form mentioned in
subsection (8) above) shall imply warrant to officers of law—
(a) to search for and apprehend the accused;

25

(b) to bring the accused before the court;
(c) in the meantime, to detain the accused in a police station, police cell or
other convenient place; and
(d) so far as is necessary for the execution of the warrant, to break open shut
and lockfast places.

30

35

(10) An accused apprehended under a warrant granted under subsection (2) above
shall wherever practicable be brought before the court not later than in the
course of the first day on which the court is sitting after the accused is taken
into custody.
(11) Where the accused is brought before the court in pursuance of a warrant
granted under subsection (2) above, the court shall make an order—
(a) detaining the accused until liberated in due course of law; or
(b) releasing the accused on bail.

40

(12) For the purposes of subsection (11) above, the court is to have regard to the
terms of the indictment in relation to which the warrant was granted even if
that indictment has fallen.
(13) In a case where a warrant is granted under subsection (2) above, any period of
time during which the accused was detained in custody—
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(a) as regards that case; and
(b) prior to the making of an order under subsection (11) above,
does not count towards any time limit applying in that case by virtue of section
65(4) of this Act.
(14) For the purposes of subsection (13) above—

5

(a) detention as regards a case includes, in addition to detention as regards
the indictment in relation to which the warrant was granted (whether or
not that indictment has fallen), detention as regards any preceding
petition;
(b) it is immaterial whether or not further proceedings are on a fresh
indictment.

10

(15) At any time before the trial of an accused person on indictment, it is
competent—
(a) to amend the indictment so as to include an additional charge of an
offence under subsection (1) above;

15

(b) to include, in the list of witnesses or productions associated with the
indictment, witnesses or productions relating to that offence.
(16) In this section, “the court” means—
(a) where the accused failed to appear at the High Court—
(i)

20

for the purposes of subsections (10) to (12) above, that Court
(whether or not constituted by a single judge);

(ii) otherwise, a single judge of that Court;
(b) where the accused failed to appear at a sheriff court, any sheriff court
with jurisdiction in relation to the proceedings.”.
Miscellaneous

25

29B

Apprehension warrants
After section 297 of the 1995 Act there is inserted—
“297A

Re-execution of apprehension warrants

(1)

This section applies where a person has been apprehended under a warrant (the
“original warrant”) granted under this Act in relation to any proceedings.

(2)

If the person absconds, the person may be re-apprehended under the original
warrant (and as if that warrant had not been executed to any extent).

(3)

If, for any reason, it is not practicable to bring the person before the court as
required under a provision of this Act applying in the case, the person is to be
brought before the court as soon as practicable after the relevant reason ceases
to prevail.

(4)

Despite subsection (3) above, if—

30

35

(a) the original warrant was granted in solemn proceedings; and
40

(b) the impracticability arises because the person needs medical treatment or
care,
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the person may be released.
(5)

A person released under subsection (4) above may be re-apprehended under the
original warrant (and as if that warrant had not been executed to any extent).

(6)

Subsection (3) above does not affect the operation of section 22(1B) of this Act
(which relates to liberation on an undertaking of persons apprehended under
warrant granted in summary proceedings).

(7)

Nothing in this section prevents a court from granting a fresh warrant for the
apprehension of the person.

(8)

Subject to this section are—

5

(a) any rule of law as to bringing a person before a court in pursuance of a
warrant granted on petition (as referred to in section 34 of this Act);

10

(b) section 102A(10) of this Act;
(c) section 135(3) (including as applying in relation to sections 22(1B) and
156) of this Act;
(d) section 90A(9) of this Act.”.

15

29C

Participation in identification procedures
After section 267A of the 1995 Act there is inserted—
“Identification procedures
267B

20

25

Order requiring accused to participate in identification procedure

(1)

The court may, on an application by the prosecutor in any proceedings, make
an order requiring the accused person to participate in an identification parade
or other identification procedure.

(2)

The application may be made at any time after the proceedings have been
commenced.

(3)

The court—
(a) shall (if the accused is present) allow the accused to make
representations in relation to the application;
(b) may, if it considers it appropriate to do so (where the accused is not
present), fix a hearing for the purpose of allowing the accused to make
such representations.

30

(4)

Where an order is made under subsection (1) above, the clerk of court shall (if
the accused is not present) have notice of the order effected as respects the
accused without delay.

(5)

Notice under subsection (4) above shall (in relation to any proceedings) be
effected in the same manner as citation under section 141 of this Act.

(6)

It is sufficient evidence that notice has been effected under subsection (5)
above if there is produced a written execution—

35

(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
40
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(7)

In relation to notice effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (6) above.

(8)

A person who, having been given due notice of an order made under
subsection (1) above, without reasonable excuse fails to comply with the order
is—

5

(a) guilty of an offence; and
(b) liable on summary conviction to a fine not exceeding level 3 on the
standard scale or to imprisonment for a period not exceeding 12 months
or to both.

10

(9)

For the purpose of subsection (5) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.

(10) In this section, “the court” means—
(a) in the case of proceedings in the High Court, a single judge of that Court;

15

(b) in any other case, any court with jurisdiction in relation to the
proceedings.”.
30

Evidence on commission
(A1) In section 66 (service and lodging of indictment, etc.) of the 1995 Act—
(a) in subsection (6A)—

20

(i)

in paragraph (a)(i), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (a)(iii), after the word “trial” there is inserted “(or at any
related commissioner proceedings)”,
(b) after subsection (14) there is added—

25

“(15) In subsection (6A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.
(B1) In section 140 (citation) of that Act—
(a) in subsection (2A)—

30

(i)

in paragraph (a), after the word “defence” there is inserted “(including at
any commissioner proceedings)”,

(ii) in paragraph (c), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,
(b) after subsection (2B) there is added—

35

“(2C) In subsection (2A) above, “commissioner proceedings” means proceedings
before a commissioner appointed under section 271I(1) or by virtue of section
272(1)(b) of this Act.”.
(1)
40

In section 271I (taking of evidence by a commissioner) of that Act—
(a) after subsection (1) there is inserted—
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“(1A) Proceedings before a commissioner appointed under subsection (1) above
shall, if the court so directed when authorising such proceedings, take place by
means of a live television link between the place where the commissioner is
taking, and the place from which the witness is giving, evidence.”,
(b) in subsection (3)(a), for the words “present in the room where such proceedings
are taking place” there is substituted “present—

5

(i)

in the room where such proceedings are taking place; or

(ii) if such proceedings are taking place by means of a live television
link, in the same room as the witness”,
(c) after subsection (4) there is added—

10

“(5)

Sections––
(a) 274;
(b) 275;
(c) 275B except subsection (2)(b);
(d) 275C;

15

(e) 288C;
(f) 288E; and
(g) 288F,
of this Act apply in relation to proceedings before a commissioner appointed
under subsection (1) above as they apply in relation to a trial.

20

(6)

In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;
(b) references––
(i)

25

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except sections 275(3)(e) and 288F(2), (3) and
(4), to the court,
shall be read accordingly;
(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.

30

35

(7)

In a case where it falls to the court to appoint a commissioner under subsection
(1) above, the commissioner shall be a person described in subsection (8)
below.

(8)

The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or
(b) in any other case, a sheriff.”.

(2)
40
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“(10) Sections––
(a) 274;
(b) 275;
(c) 275B except subsection (2)(b);
(d) 275C; and

5

(e) 288C,
of this Act apply in relation to proceedings in which a commissioner examines
a witness under subsection (1)(b) above as they apply in relation to a trial.
(11) In the application of those sections in relation to such proceedings—
(a) the commissioner acting in the proceedings is to perform the functions of
the court as provided for in those sections;

10

(b) references––
(i)

in those sections, except section 275(3)(c) and (7)(c), to a trial or a
trial diet;

(ii) in those sections, except section 275(3)(e), to the court,

15

shall be read accordingly;
(c) the reference in section 275B(1) to 14 days shall be read as a reference to
7 days.
(12) In a case where it falls to the court to appoint a commissioner for the purposes
of subsection (1)(b) above, the commissioner shall be a person described in
subsection (13) below.

20

(13) The persons are—
(a) where the proceedings before the commissioner are for the purposes of a
trial in the High Court, a judge of the High Court; or
(b) in any other case, a sheriff.”.

25

30

(3)

In section 275A(1) (disclosure of accused’s previous convictions where court allows
questioning or evidence under section 275) of that Act, after the word “court” there is
inserted “(or, in proceedings before a commissioner appointed under section 271I(1) or
by virtue of section 272(1)(b) of this Act, a commissioner)”.

(4)

In section 288D (appointment of solicitor by court in such cases) of that Act—
(a) in subsection (2), after paragraph (a)(ii) there is inserted—
“(iii) the conduct of his case at any commissioner proceedings; or”,
(b) in subsection (6), after the word “trial” there is inserted “(or at any related
commissioner proceedings)”,

35

(c) after that subsection there is inserted—
“(6A) Where, in relation to commissioner proceedings, the commissioner is satisfied
that a solicitor so appointed is no longer able to act upon the instructions, or in
the best interests, of the accused, the commissioner is (for the purpose of the
application of subsection (6) above) to refer the case to the court.”,

40

(d) in subsection (7), for the word “(6)” in the first place where it occurs there is
substituted “(6A)”,
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(e) after subsection (8) there is added—
“(9)

5

30A

In this section, “commissioner proceedings” means proceedings before a
commissioner appointed under section 271I(1) or by virtue of section 272(1)(b)
of this Act.”.

Victim notification scheme
In section 16 (victim’s right to receive information concerning release etc. of offender)
of the Criminal Justice (Scotland) Act 2003 (asp 7)—
(a) in subsection (5)(b)(ii), after the word “sub-paragraph” in the second place where
it occurs there is inserted “and as if in paragraph (a)(ii) of the said section 14(6)
(as it applies by virtue of that sub-paragraph) the words “, immediately before the
offence (or apparent offence) was perpetrated, cared” were “cares””,

10

(b) after subsection (6) there is added—
“(7)

Where, but for section 14(8) (as it applies in relation to subsection (5)(a)),
information would—
(a) under subsection (1) (as read with subsection (5)(a)); and

15

(b) by virtue of section 14(10)(c) to (e) and (g) to (i) (as it applies in relation
to subsection (5)(a)),
fall to be given to a child who has not attained the age of fourteen years, that
information is to be given instead to a person who cares for the child.
(8)

20

31

In subsection (7), the reference to a person who cares for the child is to be
construed in accordance with section 2(28) of the Regulation of Care
(Scotland) Act 2001 (asp 8).”.

Recovery of documents
After section 301 of the 1995 Act there is inserted—
“Recovery of documents

25

301A

30

Recovery of documents

(1)

It is competent for the sheriff court to make, in connection with any criminal
proceedings mentioned in subsection (2) below, the orders mentioned in
subsection (3) below.

(2)

The proceedings are—
(a) solemn proceedings in that sheriff court;
(b) summary proceedings—
(i)

in that sheriff court;

(ii) in any JP court in that sheriff court’s district.
35

(3)

The orders are—
(a) an order granting commission and diligence for the recovery of
documents;
(b) an order for the production of documents.

(4)
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(a) in connection with solemn proceedings, until the indictment has been
served on the accused or the accused has been cited under section
66(4)(b) of this Act;
(b) in connection with summary proceedings, until the accused has answered
the complaint.

5

10

(5)

A decision of the sheriff on an application for an order under subsection (1)
above may be appealed to the High Court.

(6)

In an appeal under subsection (5) above, the High Court may uphold, vary or
quash the decision of the sheriff.

(7)

The prosecutor is entitled to be heard in any—
(a) application for an order under subsection (1) above;
(b) appeal under subsection (5) above,
even if the prosecutor is not a party to the application or (as the case may be)
appeal.

(8)

15

31A

The competence of the High Court to make, in connection with criminal
proceedings, the orders mentioned in subsection (3) above is restricted to
making them in connection with proceedings in that court.”.

Intimation of certain applications to the High Court
After section 298 of the 1995 Act there is inserted—
“Intimation of certain applications to the High Court

20

298A
(1)

Intimation of bills and of petitions to the nobile officium
This subsection applies where the prosecutor requires to intimate to the
respondent—
(a) a bill of advocation;
(b) a petition to the nobile officium; or

25

(c) an order of the High Court relating to such a bill or (as the case may be)
petition.
(2)

Where subsection (1) above applies, the requirement may be met by serving on
the respondent or the respondent’s solicitor a copy of the bill, petition or (as the
case may be) order.

(3)

Service under subsection (2) above may (in relation to any proceedings) be
effected––

30

(a) on the respondent, in the same manner as citation under section 141 of
this Act;
(b) on the respondent’s solicitor, by post.

35

(4)

This subsection applies where a person requires to intimate to the prosecutor—
(a) a bill of suspension or advocation;
(b) a petition to the nobile officium; or

40

(c) an order of the High Court relating to such a bill or (as the case may be)
petition.
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(5)

Where subsection (4) above applies, the requirement may be met by serving on
the prosecutor a copy of the bill, petition or (as the case may be) order.

(6)

Service under subsection (5) above may (in relation to any proceedings) be
effected by post.

(7)

It is sufficient evidence that service has been effected under subsection (3) or
(6) above if there is produced a written execution—
(a) in the form prescribed by Act of Adjournal or as nearly as may be in
such form; and
(b) signed by the person who effected service.

10

(8)

In relation to service effected by means of registered post or the recorded
delivery service, the relevant post office receipt requires to be produced along
with the execution mentioned in subsection (7) above.

(9)

A party who has service effected under subsection (3) or (6) above must, as
soon as practicable thereafter, lodge with the Clerk of Justiciary a copy of the
execution mentioned in subsection (7) above.

15

(10) For the purpose of subsection (3)(a) above, section 141 of this Act is to be read
with such modifications as are necessary for its application in the
circumstances.
(11) This section is without prejudice to any rule of law or practice by virtue of
which things of the kinds mentioned in subsections (1) and (4) above
(including copies) may be intimated or served.”.

20

31B
(1)
25

Refixing diets
After section 75A (adjournment and alteration of diets) of the 1995 Act there is
inserted—
“75B

Refixing diets

(1)

This section applies where in any proceedings on indictment any diet has been
fixed for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

30

(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.

35

(4)

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.
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(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.

(7)

In subsections (2) to (5) above, “the court” means—

5

(a) in the case of proceedings in the High Court, a single judge of that Court;
(b) in the case of proceedings in the sheriff court, that court.”.
(2)

After section 137 (alteration of diets) of that Act there is inserted—
“137ZA Refixing diets

10

(1)

This section applies where in a summary prosecution any diet has been fixed
for a non-sitting day.

(2)

The court may at any time before the non-sitting day—
(a) discharge the diet; and
(b) fix a new diet for a date earlier or later than that for which the discharged
diet was fixed.

15

(3)

That is, by acting—
(a) of the court’s own accord; and
(b) without the need for a hearing for the purpose.

(4)

20

In the case of a trial diet—
(a) the prosecutor;
(b) the accused,
shall be entitled to an adjournment of the new diet fixed if the court is satisfied
that it is not practicable for that party to proceed with the case on that date.

25

30

32

(5)

The power of the court under subsection (1) above is not exercisable for the
sole purpose of ensuring compliance with a time limit applying in the
proceedings.

(6)

In subsections (1) and (2) above, a “non-sitting day” is a day on which the
court is under this Act not required to sit.”.

Power of court to excuse procedural irregularities
After section 300 of the 1995 Act there is inserted—
“Excusal of irregularities
300A
(1)

35

Power of court to excuse procedural irregularities
Any court may excuse a procedural irregularity—
(a) of a kind described in subsection (3) below; and
(b) which has occurred in relation to proceedings before that court,
if the conditions mentioned in subsection (2) below are met.

(1A) In appeal proceedings, the High Court may excuse a procedural irregularity—
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(a) of that kind; and
(b) which has occurred in relation to earlier proceedings in the case that is
the subject of the appeal,
if those conditions are met.

5

(1B) A court may proceed under subsection (1) or (1A) above on the application of
the prosecutor or an accused person (having given the other an opportunity to
be heard).
(2)

The conditions are that—
(a) it appears to the court that the irregularity arose because of—
(i)

10

mistake or oversight; or

(ii) other excusable reason; and
(b) the court is satisfied in the circumstances of the case that it would be in
the interests of justice to excuse the irregularity.
(3)
15

A procedural irregularity is an irregularity arising at any stage of
proceedings—
(a) from—
(i)

failure to call or discharge a diet properly;

(ii) improper adjournment or continuation of a case;
(iii) a diet being fixed for a non-sitting day;
(b) from failure of—

20

(i)

the court; or

(ii) the prosecutor or the accused,
to do something within a particular period or otherwise comply with a
time limit;
(c) from failure of the prosecutor to serve properly a notice or other thing;

25

(d) from failure of the accused to—
(i)

intimate properly a preliminary objection,

(ii) intimate properly a plea or defence;
(iii) serve properly a notice or other thing;
(e) from failure of—

30

(i)

the court; or

(ii) the prosecutor or the accused,
to fulfil any other procedural requirement.
(4)

Subsection (1) above does not authorise a court to excuse an irregularity
arising by reason of the detention in custody of an accused person for a period
exceeding that fixed by this Act.

(5)

Subsection (1) above does not apply in relation to any requirement as to proof
including, in particular, any matter relating to—

35

(a) admissibility of evidence;
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(b) sufficiency of evidence; or
(c) any other evidential factor.
(6)

Where a court excuses an irregularity under subsection (1) above, it may make
such order as is necessary or expedient for the purpose of—
(a) restoring the proceedings as if the irregularity had never occurred;

5

(b) facilitating the continuation of the proceedings as if it had never
occurred, for example—
(zi) altering a diet;
(i)

extending any time limit;

(ii) appointing a diet for further procedure or granting an adjournment
or continuation of a diet;

10

(c) protecting the rights of the parties.
(7)

For the purposes of this section—
(a) a reference to an accused person, except the reference in subsection (4)
above, includes reference to a person who has been convicted of an
offence;

15

(b) something is done properly if it is done in accordance with a requirement
of an enactment or any rule of law.
(7A) In subsection (3)(a)(iii) above, a “non-sitting day” is a day on which the court
is under this Act not required to sit.

20

(8)

This section is without prejudice to any provision of this Act under which a
court may—
(a) alter a diet; or
(b) extend––
(i)

25

a period within which something requires to be done; or

(ii) any other time limit.
(9)

This section is without prejudice to any rule of law by virtue of which it may
be determined by a court that breach, in relation to criminal proceedings—
(a) of a requirement of an enactment; or
(b) of a rule of law,

30

does not render the proceedings, or anything done (or purported to have been
done) for the purposes of or in connection with proceedings, invalid.”.
Electronic proceedings
7
35

Electronic proceedings
(1)

After section 303A of the 1995 Act there is inserted—
“Electronic proceedings
303B
(1)

Electronic summary proceedings
For the purposes of section 138(1) of this Act—
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(a) institution of proceedings may be effected by electronic complaint;
(b) the requirement for signing is satisfied in relation to an electronic
complaint by an electronic signature;
(c) the requirement for signing may be satisfied in relation to any other
complaint by an electronic signature.

5

(2)

The references in the other provisions of this Act to a complaint include an
electronic complaint unless the context otherwise requires.

(3)

Where proceedings are instituted by electronic complaint, in the event of any
conflict between—
(a) the principal electronic complaint kept by the clerk of court for the
purposes of the proceedings; and

10

(b) any other document (whether in electronic or other form) purporting to
be the complaint,
the principal electronic complaint prevails.
15

(3A) The requirement in section 85(4) of this Act for signing may be satisfied by
electronic signature.
(4)

20

(4A) The requirement in section 141(3)(a) of this Act for signing may be satisfied by
electronic signature.
(5)

25

The requirement in section 136B(2) of this Act for signing may be satisfied by
electronic signature.

The requirement in section 159(3) of this Act for authentication by initials is
satisfied in relation to an electronic complaint by authentication by electronic
signature.

(5A) The requirements in section 172(2) of this Act for signing by the clerk of court
may be satisfied by electronic signature.
(6)

The requirements in section 258(2) and (9) of this Act for signing may be
satisfied in relation to summary proceedings by electronic signature.

(7)

The requirement in section 299(5) of this Act for authentication by signature is
satisfied in relation to—
(a) proceedings which are recorded in electronic form;

30

(b) any extract of sentence, or order made, which is recorded in electronic
form,
by authentication by electronic signature.”.
(1A) After section 308 of the 1995 Act there is inserted—
35

“308A
(8)

Expressions relating to electronic proceedings
In this Act, an “electronic complaint” is a complaint in electronic form which
is capable of being—
(a) transmitted by means of electronic communication;
(b) kept in legible form.

40
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“electronic communication” is to be construed in accordance with
section 15(1) of the Electronic Communications Act 2000 (c.7);
“electronic signature” is to be construed in accordance with section 7(2)
of the Electronic Communications Act 2000, but includes a version of an
electronic signature which is reproduced on a paper document.

5

(10) The Scottish Ministers may by order modify the meaning of “electronic
signature” provided for in subsection (9) above for the purpose of such
provisions of this Act as are specified in the order.
(11) An order under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.”.

10

7A

Further provision for summary cases
(2)

The Scottish Ministers may, in relation to summary criminal proceedings, by order make
provision for the purposes of or in connection with—
(a) using electronic complaints and other documents in electronic form,
(b) keeping, in electronic form, records of proceedings,

15

(ba) allowing requirements as to formality (and validity) of documents to be satisfied
by electronic means,
(c) using electronic communication.
(3)

Provision in an order under subsection (2) may, in particular, relate to—
(a) the availability of documents and records in electronic or other form to specified
persons or classes of person,

20

(b) the authentication of—
(i)

documents and records,

(ii) information contained in documents and records,
(c) the use of electronic signatures in documents and records.

25

30

(4)

An order under subsection (2) may make provision by amending the 1995 Act or
otherwise.

(5)

In subsection (2), the expressions “electronic complaint” and “electronic
communication” are to be construed by reference to section 308A (expressions relating
to electronic proceedings) of the 1995 Act.

PART 3
PENALTIES
Sentencing powers
33
35

Common law offences
In section 5 (the sheriff: summary jurisdiction and powers) of the 1995 Act—
(a) in paragraph (d) of subsection (2), for the word “three” there is substituted “12”,
and
(b) subsection (3) is repealed.
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Particular statutory offences
(1)

In section 41 (assaults on constables, etc.) of the Police (Scotland) Act 1967 (c.77), in
subsection (1), for the word “nine” there is substituted “12”.

(1A) In section 26A (enforcement of wildlife legislation) of the Wildlife and Countryside Act
1981 (c.69), for the words from “as amended” to “97/62/EC” there is substituted “(that
is, the Directive as amended from time to time by any other Community instrument or
otherwise)”.

5

(2)

In section 37 (offences) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)—
(a) in subsection (4), for the words from “(a “relevant offence”)” to the end there is
substituted “shall be liable on summary conviction to imprisonment for a term not
exceeding 12 months or to a fine not exceeding the prescribed sum within the
meaning of section 225(8) of the Criminal Procedure (Scotland) Act 1995 (c.46)
or to both.”,

10

(b) subsection (5) is repealed.
(3)

15

In section 6 (penalties) of the Emergency Workers (Scotland) Act 2005 (asp 2)—
(a) for the word “9” there is substituted “12”,
(b) for the words “level 5 on the standard scale” there is substituted “the prescribed
sum within the meaning of section 225(8) of the Criminal Procedure (Scotland)
Act 1995 (c.46)”.

(4)

20

In section 39 (assaulting or impeding employees discharging certain functions) of the
Fire (Scotland) Act 2005 (asp 5), in subsection (4)—
(a) for the word “9” there is substituted “12”,
(b) after the word “scale” there is added “or to both”.

(5)
25

35

This section does not affect the penalty for an offence committed before the coming into
force of this section.
Other statutory offences

(1)

The maximum term of imprisonment to which a person is liable on summary conviction
of a relevant offence is, by virtue of this subsection, 12 months.

(2)

Accordingly, the specification of a maximum period of imprisonment in every relevant
penalty provision is, in relation to any relevant offence to which it applies, to be read
subject to subsection (1).

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum term of imprisonment in a relevant penalty provision so
as to specify, in relation to the relevant offence to which it applies, that the maximum
term of imprisonment to which a person is liable on summary conviction is 12 months.

30

35

(3A) The specification of a maximum period of imprisonment in a relevant power is, in
relation to any offence to which it applies, to be read as a period of 12 months.
(4)
40
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In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—
(a) triable either on indictment or summary complaint, and
(b) punishable on summary conviction with a maximum term of imprisonment of less
than 12 months.

5

(6)

In this section—
a “relevant enactment” is an Act passed before this Act,
a “relevant instrument” is any subordinate legislation made before the passing of
this Act,
a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,

10

a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) for subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a maximum term of imprisonment of less than 12 months.

15

(7)

20

36

For the purposes of subsection (6), reference to the passing of an Act is to be construed,
in the case of an Act of the Scottish Parliament (including this Act), as reference to the
passing by the Parliament of the Bill for the Act.
JP court: power to increase penalties

(1)

The Scottish Ministers may by order amend any specification of a maximum—
(a) term of imprisonment,
(b) level of fine,
(c) amount of caution,
in section 7(6) or (7) of the 1995 Act.

25

(2)

The Scottish Ministers may by order amend any specification, in relation to the JP court,
of a maximum—
(a) term of imprisonment,
(b) level of fine,
in any other enactment.

30

(3)

An order under subsection (1) or (2) may not make provision for—
(a) a term of imprisonment exceeding 6 months,
(b) a fine exceeding level 5 on the standard scale,
(c) an amount of caution exceeding level 5 on the standard scale.

35

36A
(1)

Fine level
The maximum fine to which a person is liable on summary conviction of a relevant
offence is, by virtue of this subsection, the statutory maximum.
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Accordingly, the specification (by reference to level 5 on the standard scale) of a
maximum fine in every relevant penalty provision is, in relation to any relevant offence
to which it applies, to be read subject to subsection (1).

(3)

Without prejudice to subsections (1) and (2), the Scottish Ministers may by order amend
the specification of a maximum fine in a relevant penalty provision so as to specify, in
relation to the relevant offence to which it applies, that the maximum fine to which a
person is liable on summary conviction is the statutory maximum.

(4)

The specification (by reference to level 5 on the standard scale) of a maximum fine in a
relevant power is, in relation to any offence to which it applies, to be read as the
statutory maximum.

(5)

Without prejudice to subsection (4), the Scottish Ministers may by order amend the
specification of a maximum fine in a relevant power so as to increase to the statutory
maximum the maximum fine specified in the power.

(6)

In this section, a “relevant offence” is an offence under a relevant enactment or
instrument which is—

5

10

15

(a) triable either on indictment or summary complaint, and
(b) punishable on summary conviction with a maximum fine specified as level 5 on
the standard scale.
(7)

In this section—
a “relevant enactment” is an Act passed before this Act,

20

a “relevant instrument” is any subordinate legislation made before the passing of
this Act,
a “relevant penalty provision” is a provision of a relevant enactment or instrument
which specifies the penalties to which a person is liable on summary conviction of
a relevant offence,

25

a “relevant power” is a provision of a relevant enactment which confers a power
(however expressed) for subordinate legislation to make a person, as regards an
offence that is triable either on indictment or summary complaint, liable on
summary conviction to a maximum fine specified as level 5 on the standard scale.
(8)

30

37

For the purposes of subsection (7), reference to the passing of an Act is to be construed,
in the case of an Act of the Scottish Parliament (including this Act), as reference to the
passing by the Parliament of the Bill for the Act.
Prescribed sum
In section 225 (penalties: standard scale, prescribed sum and uprating) of the 1995 Act,
in subsection (8), for the words “£5,000” there is substituted “£10,000”.

35

38

Compensation orders
(1)

In section 249 (compensation order against convicted person) of the 1995 Act—
(a) in subsection (1), for the words from “any” in the second place where it occurs to
the end there is substituted “any—

40

(a) personal injury, loss or damage caused directly or indirectly; or
(b) alarm or distress caused directly,
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to the victim.”,
(b) after that subsection there is inserted—
“(1A) For the purposes of subsection (1) above, “victim” means—
(a) a person against whom; or
(b) a person against whose property,

5

the acts which constituted the offence were directed.”.
(2)

In section 251(1)(a) (review of compensation order) of that Act, for the words “or
damage” there is substituted “, damage, alarm or distress”.

(3)

In section 253(1) (effect of compensation order on subsequent award of damages in civil
proceedings) of that Act, for the words “or damage” there is substituted “, damage,
alarm or distress”.

(4)

In section 229 (probation orders: additional requirements) of that Act—

10

(a) in subsection (6), for the words from “any” in the second place where it occurs to
“offence” there is substituted “the matters referred to in subsection (6A) below”,
(b) after that subsection there is inserted—

15

“(6A) Those matters are any personal injury, loss, damage, alarm or distress of the
victim as described in section 249(1) and (1A) of this Act.”.
Penalties as alternative to prosecution
39
20

Fixed penalty and compensation offers
(1)

In section 302 (fixed penalty: conditional offer by procurator fiscal) of the 1995 Act—
(a) in subsection (2)—
(ia) for sub-paragraph (ii) of paragraph (b) there is substituted—
“(ii)

25

if the penalty is to be payable by instalments, the amount of the
instalments and the intervals at which they should be paid;”,

(ib) sub-paragraph (iii) of that paragraph and the word “and” immediately
preceding it are repealed,
(ii) in paragraph (c), for the words “of the fixed penalty or of the first
instalment thereof” there is substituted “in respect of the fixed penalty”,
(iii) after paragraph (c) there is inserted—

30

“(ca) shall indicate—
(i)

35

that the alleged offender may refuse the conditional offer by giving
notice to the clerk of court in the manner specified in the
conditional offer before the expiry of 28 days, or such longer
period as may be specified in the conditional offer, beginning on
the day on which the conditional offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the conditional offer
(even where no payment is made in respect of the offer);
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(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the conditional offer any
liability to conviction of the offence shall be discharged except
where the offer is recalled under section 302C of this Act;”,
(iv) the word “and” immediately following paragraph (d) is repealed,

5

(v) for paragraph (e) there is substituted—
“(e) shall state—
(i)
10

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (ca)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;

15

(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the conditional
offer relates;
(f) shall state that refusal of a conditional offer under paragraph (ca)(i)
above will be treated as a request by the alleged offender to be tried for
the offence; and

20

(g) shall explain the right to request a recall of the fixed penalty under
section 302C of this Act.”,
(b) for subsection (4) there is substituted—
25

“(4)

The clerk of court shall––
(a) without delay, notify the procurator fiscal who issued the conditional
offer when a notice as described in subsection (2)(ca)(i) above has been
received in respect of the offer; or

30

(b) following the expiry of the period of 28 days referred to in subsection
(2)(c) above or such longer period as may be specified in the offer, notify
the procurator fiscal if no such notice has been received.”,
(c) after subsection (4) there is inserted—
“(4A) A conditional offer is accepted by the alleged offender making any payment in
respect of the appropriate fixed penalty.

35

(4B) Where an alleged offender to whom a conditional offer of a fixed penalty is
made does not give notice as described in subsection (2)(ca)(i) above, the
alleged offender is deemed to have accepted the conditional offer.
(4C) Where—

40

(a) an alleged offender accepts a conditional offer as described in subsection
(4A) above; or
(b) an alleged offender is deemed to have accepted a conditional offer under
subsection (4B) above and the fixed penalty is not recalled,
no proceedings shall be brought against the alleged offender for the offence.”,
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(d) subsections (5) and (6) are repealed,
(e) in subsection (7), the words from “, the amount” to the end are repealed,
(ea) after subsection (7) there is inserted—
“(7A) The amount of the maximum penalty on the scale prescribed under subsection
(7) above may not exceed £300 or such higher sum as the Scottish Ministers
may by order specify.”,

5

(eb) in subsection (8)—
(i)

after the word “(7)” there is inserted “or (7A)”,

(ii) in paragraph (b), for the words from “be” in the second place where it
occurs to the end there is inserted “not be made unless a draft of the
instrument has been laid before, and approved by resolution of, the Scottish
Parliament”,

10

(h) after subsection (8) there is inserted—
“(8A) The alleged offender shall be presumed to have received a conditional offer
under subsection (1) above if the offer is sent to—

15

(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or
(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.
(8B) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—

20

(a) the address to which a conditional offer under subsection (1) above was
sent provided it is proved that the accused received the offer; or
(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.”,

25

(i) in subsection (9), for the words “competently be tried before a district court” there
is substituted “be tried summarily”.
(2)

After section 302 of that Act there is inserted—
“302A

Compensation offer by procurator fiscal

30

(1)

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send to the alleged offender a notice under this section
(referred to in this section as a compensation offer); and where he issues a
compensation offer the procurator fiscal shall notify the clerk of court specified
in it of the issue of the offer and of its terms.

35

(2)

A compensation offer—
(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;
(b) shall state—

40

(i)

the amount of compensation payable;

(ii) if the compensation is to be payable by instalments, the amount of
the instalments and the intervals at which they should be paid;
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(c) shall indicate that if, within 28 days of the date on which the offer was
issued, or such longer period as may be specified in the offer, the alleged
offender accepts the offer by making payment in respect of the offer to
the clerk of court specified in the offer at the address therein mentioned,
any liability to conviction of the offence shall be discharged;

5

(d) shall indicate—
(i)

10

that the alleged offender may refuse the offer by giving notice to
the clerk of court in the manner specified in the offer before the
expiry of 28 days, or such longer period as may be specified in the
offer, beginning on the day on which the offer is made;

(ii) that unless the alleged offender gives such notice, the alleged
offender will be deemed to have accepted the offer (even where no
payment is made in respect of the offer);
(iii) that where the alleged offender is deemed as described in subparagraph (ii) above to have accepted the offer any liability to
conviction of the offence shall be discharged except where the
offer is recalled under section 302C of this Act;

15

(e) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was made, or such longer period as may
be specified in the offer;

20

(f) shall state—
(i)
25

that the acceptance of the offer in the manner described in
paragraph (c) above, or deemed acceptance of the offer as
described in paragraph (d)(ii) above, shall not be a conviction nor
be recorded as such;

(ii) that the fact that the offer has been accepted, or deemed to have
been accepted, may be disclosed to the court in any proceedings
for an offence committed by the alleged offender within the period
of two years beginning on the day of acceptance of the offer;

30

(iii) that if the offer is not accepted, that fact may be disclosed to the
court in any proceedings for the offence to which the offer relates;
(g) shall state that refusal of an offer under paragraph (d)(i) above will be
treated as a request by the alleged offender to be tried for the offence;
and

35

(h) shall explain the right to request a recall of the offer under section 302C
of this Act.
(3)

A compensation offer may be made in respect of more than one relevant
offence and shall, in such a case, state the amount payable in respect of the
offer for all the offences in relation to which it is issued.

(4)

The clerk of court shall––

40

(a) without delay, notify the procurator fiscal who issued the compensation
offer when a notice as described in subsection (2)(d)(i) above has been
received in respect of the offer; or
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(b) following the expiry of the period of 28 days referred to in subsection
(2)(c) above or such longer period as may be specified in the offer, notify
the procurator fiscal if no such notice has been received.
(5)

A compensation offer is accepted by the alleged offender making any payment
in respect of the offer.

(6)

Where an alleged offender to whom a compensation offer is made does not
give notice as described in subsection (2)(d)(i) above, the alleged offender is
deemed to have accepted the offer.

(7)

Where—

5

(a) an alleged offender accepts a compensation offer as described in
subsection (5) above; or

10

(b) an alleged offender is deemed to have accepted a compensation offer
under subsection (6) above and the offer is not recalled,
no proceedings shall be brought against the alleged offender for the offence.
15

(8)

The Scottish Ministers shall by order prescribe the maximum amount of a
compensation offer; but that amount shall not exceed level 5 on the standard
scale.

(9)

An order under subsection (8) above shall be made by statutory instrument;
and any such instrument shall be subject to annulment in pursuance of a
resolution of the Scottish Parliament.

(10)

The alleged offender shall be presumed to have received a compensation offer
under subsection (1) above if the offer is sent to—

20

(a) the address given by the alleged offender in a request for recall under
section 302C(1) of this Act of an earlier offer in the same matter; or
(b) any address given by the alleged offender to the clerk of court specified
in the offer, or to the procurator fiscal, in connection with the offer.

25

(11) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a compensation offer under subsection (1) above
was sent provided it is proved that the accused received the offer; or

30

(b) any address given by the accused to the clerk of court specified in the
offer, or to the procurator fiscal, in connection with the offer.
(12) The clerk of court shall account for the amount paid under a compensation
offer to the person entitled thereto.
35

(13) In this section, a “relevant offence” means any offence—
(a) in respect of which an alleged offender could be tried summarily; and
(b) on conviction of which it would be competent for the court to make a
compensation order under section 249 of this Act.
302B

40

(1)

Combined fixed penalty and compensation offer
The procurator fiscal may send to an alleged offender a notice under sections
302(1) and 302A(1) of this Act in respect of the same relevant offence
(referred to in this section as a “combined offer”).
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(2)

A combined offer shall be contained in the one notice.

(3)

In addition to the information required to be provided under sections 302(2)
and 302A(2) of this Act, the combined offer shall state—
(a) that the combined offer consists of both a fixed penalty offer and a
compensation offer;

5

(b) the whole amount of the combined offer; and
(c) that liability to conviction of the offence shall not be discharged unless
the whole of the combined offer is accepted.
(4)
10

302C
(1)

Any acceptance or deemed acceptance of part of a combined offer shall be
treated as applying to the whole of the offer.
Recall of fixed penalty or compensation offer
Where an alleged offender is deemed to have accepted—
(a) a fixed penalty offer by virtue of section 302(2)(ca)(ii) of this Act; or
(b) a compensation offer by virtue of section 302A(2)(d)(ii) of this Act,
the alleged offender may request that it be recalled.

15

(2)

A request for recall under subsection (1) above is valid only if––
(a) the alleged offender claims that he––
(i)

did not receive the offer concerned; and

(ii) would (if he had received it) have refused the offer; or
(b) the alleged offender claims that—

20

(i)

although he received the offer concerned, it was not practicable by
reason of exceptional circumstances for him to give notice of
refusal of the offer; and

(ii) he would (but for those circumstances) have refused the offer.
25

(3)

A request for recall of a fixed penalty offer or a compensation offer requires to
be made—
(a) to the clerk of court referred to in the offer; and
(b) no later than 7 days after the expiry of the period specified in the offer
for payment of the fixed penalty or compensation offer or, where a
notice is sent in pursuance of section 303(1A)(a) of this Act, no later
than 7 days after it is sent.

30

(3A) The clerk of court may, on cause shown by reference to subsection (2) above,
consider a request for recall of such an offer despite its being made outwith the
time limit applying by virtue of subsection (3)(b) above.
35

(4)

The clerk of court may, following receipt of such a request—
(a) uphold the fixed penalty offer or compensation offer; or
(b) recall it.

(5)
40
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In a review under subsection (5) above, the court may—
(a) confirm or quash the decision of the clerk;
(b) in either case, give such direction to the clerk as the court considers
appropriate.

5

(7)

The decision of the court in a review under subsection (5) above shall be final.

(8)

The clerk of court shall, without delay, notify the procurator fiscal of—
(a) a request for recall under subsection (1) above;
(b) an application for review under subsection (5) above;
(b) any decision under subsection (4) or (6) above.

(9)

10

(3)

For the purposes of this section, a certificate given by the procurator fiscal as to
the date on which a fixed penalty offer or compensation order was sent shall be
sufficient evidence of that fact.”.

In section 303 (fixed penalty: enforcement) of that Act—
(a) for subsection (1) there is substituted—
“(1)

15

Subject to subsections (1A) and (2) below, where an alleged offender accepts a
fixed penalty offer under section 302 of this Act or a compensation offer under
section 302A of this Act, any amount of it which is outstanding at any time
shall be treated as if the penalty or offer were a fine imposed by the court (the
clerk of which is specified in the notice).”,

(b) after subsection (1) there is inserted—

20

“(1A) No action shall be taken to enforce a fixed penalty or compensation offer
which an alleged offender is deemed to have accepted by virtue of section
302(2)(ca)(ii) or section 302A(2)(d)(ii) of this Act unless—
(a) the alleged offender is sent a notice—
(i)

25

of the intention to take enforcement action; and

(ii) which explains the right to request a recall of the penalty or offer
under section 302C of this Act;
(b) any request for recall made under that section has been finally disposed
of.”,
(c) in subsection (2), for the word “penalty” there is substituted “fixed penalty or
compensation offer”,

30

(d) in subsection (3), after the word “penalty” there is inserted “or compensation
offer”.
40
35

Work orders
After section 303 of the 1995 Act there is inserted—
“303ZA Work orders
(1)

40

Where a procurator fiscal receives a report that a relevant offence has been
committed he may send the alleged offender a notice under this section
(referred to in this section as a work offer) which offers the alleged offender
the opportunity of performing unpaid work.
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(2)

The total number of hours of unpaid work shall be not less than 10 nor more
than 50.

(3)

A work offer—
(a) shall give such particulars of the circumstances alleged to constitute the
offence to which it relates as are necessary for giving reasonable
information about the alleged offence;

5

(b) shall state—
(i)

the number of hours of unpaid work which the alleged offender is
required to perform;

(ii) the date by which that work requires to be completed;

10

(c) shall indicate that if the alleged offender—
(i)

accepts the work offer; and

(ii) completes the work to the satisfaction of the supervising officer,
any liability to conviction of the offence shall be discharged;
(d) shall state that proceedings against the alleged offender shall not be
commenced in respect of that offence until the end of a period of 28 days
from the date on which the offer was issued, or such longer period as
may be specified in the offer;

15

(e) shall state—
(i)

20

that acceptance of a work offer in the manner described in
subsection (5) below shall not be a conviction nor be recorded as
such;

(ii) that the fact that the offer has been accepted may be disclosed to
the court in any proceedings for an offence committed by the
alleged offender within the period of two years beginning on the
day of acceptance of the offer;

25

(iii) that if a work order made under subsection (7) below is not
completed, that fact may be disclosed to the court in any
proceedings for the offence to which the order relates.
30

(4)

A work offer may be made in respect of more than one relevant offence and
shall, in such a case, state the total amount of work requiring to be performed
in respect of the offences in relation to which it is made.

(5)

An alleged offender accepts a work offer by giving notice to the procurator
fiscal specified in the order before the expiry of 28 days, or such longer period
as may be specified in the offer, beginning on the day on which the offer is
made.

(7)

If (and only if) the alleged offender accepts a work offer, the procurator fiscal
may make an order (referred to in this section as a work order) against the
alleged offender.

(8)

Notice of a work order—

35

40

(a) shall be sent to the alleged offender as soon as reasonably practicable
after acceptance of the work offer; and
(b) shall contain—
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the information mentioned in subsection (3)(b) above; and

(ii) the name and contact details of the person who is to act as
supervisor (“the supervising officer”) in relation to the alleged
offender.
5

(9)

The procurator fiscal shall notify the local authority which will be responsible
for supervision of an alleged offender of the terms of any work order sent to
the alleged offender.

(10) Where a work order is made, the supervising officer shall—
10

(a) determine the nature of the work which the alleged offender requires to
perform;
(b) determine the times and places at which the alleged offender is to
perform that work;
(c) give directions to the alleged offender in relation to that work;

15

(d) provide the procurator fiscal with such information as the procurator
fiscal may require in relation to the alleged offender’s conduct in
connection with the requirements of the order.
(11) In giving directions under subsection (10)(c) above, a supervising officer shall,
so far as practicable, avoid—
(a) any conflict with the alleged offender’s religious beliefs;

20

(b) any interference with the times at which the alleged offender normally—
(i)

works (or carries out voluntary work); or

(ii) attends an educational establishment.

25

(12) The supervising officer shall, on or as soon as practicable after the date
referred to in subsection (3)(b)(ii) above, notify the procurator fiscal whether
or not the work has been performed to the supervising officer’s satisfaction.
(13) Where an alleged offender completes the work specified in the work order to
the satisfaction of the supervising officer, no proceedings shall be brought
against the alleged offender for the offence.

30

(14) The Scottish Ministers may, by regulations, make provision for the purposes of
subsection (10) above (including, in particular, the kinds of activity of which
the work requiring to be performed may (or may not) consist).
(15) Regulations under subsection (14) above shall be made by statutory instrument
which shall be subject to annulment in pursuance of a resolution of the Scottish
Parliament.

35

(16) For the purposes of section 141(4) of this Act, the accused shall be presumed to
have received any citation effected at—
(a) the address to which a work offer was sent provided it is proved that the
accused received the offer; or

40

(b) any address given, in connection with the offer, by the accused to the
procurator fiscal specified in the offer.
(17) In this section, a “relevant offence” means any offence in respect of which an
alleged offender could be tried summarily.”.
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Setting aside of offers and orders
After section 303ZA (inserted by section 40 of this Act) of the 1995 Act there is
inserted—
“303ZB
(1)

5

Setting aside of offers and orders
Where this subsection applies, the procurator fiscal may set aside—
(a) a fixed penalty offer made under section 302(1) of this Act;
(b) a compensation offer made under section 302A(1) of this Act;
(c) a work offer made under section 303ZA(1) of this Act;
(d) a work order made under section 303ZA(7) of this Act.

10

(2)

Subsection (1) above applies where, on the basis of information which comes
to the procurator fiscal’s attention after the offer or (as the case may be) order
has been made, the procurator fiscal considers that the offer or (as the case may
be) order should not have been made in respect of the alleged offender.

(3)

The procurator fiscal may act under subsection (1)(a) to (c) above even where
the offer has been accepted (including, in the case of an offer mentioned in
subsection (1)(a) or (b) above, deemed to have been accepted).

(4)

Where the procurator fiscal acts under subsection (1) above, the procurator
fiscal shall give the alleged offender notice—

15

(a) of the setting aside of the offer or (as the case may be) order; and
(b) indicating that any liability of the alleged offender to conviction of the
alleged offence is discharged.”.

20

41

Disclosure of previous offers
(1)

In section 69 (notice of previous convictions) of the 1995 Act, after subsection (5) there
is added—
“(6)

25

(7)

This section applies in relation to the alternative disposals mentioned in
subsection (7) below as it applies in relation to previous convictions.
Those alternative disposals are—
(a) a—
(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,

30

that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.”.
35

(2)

In section 101 (previous convictions: solemn proceedings) of that Act, after subsection
(8) there is added—
“(9)
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(9A) Those alternative disposals are—
(a) a—
(i)

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;

5

(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.
(10)
10

Nothing in this section or in section 69 of this Act shall prevent the prosecutor,
following conviction of an accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;
(b) to which a compensation offer made under section 302A(1) of this Act
related; or
(c) to which a work offer made under section 303ZA(1) of this Act related,

15

providing the judge with information about the making of the offer (including
the terms of the offer).”.
(3)
20

In section 166 (previous convictions: summary proceedings) of that Act, after subsection
(8) there is added—
“(9)

This section, except subsection (8) above, applies in relation to the alternative
disposals mentioned in subsection (9A) below as it applies in relation to
previous convictions.

(9A) Those alternative disposals are—
(a) a—
(i)

25

fixed penalty under section 302(1) of this Act;

(ii) compensation offer under section 302A(1) of this Act,
that has been accepted (or deemed to have been accepted) by the accused
in the two years preceding the date of an offence charged;
(b) a work order under section 303ZA(7) of this Act that has been completed
in the two years preceding the date of an offence charged.

30

(10)

Nothing in this section shall prevent the prosecutor, following conviction of an
accused of an offence—
(a) to which a fixed penalty offer made under section 302(1) of this Act
related;

35

(b) to which a compensation offer made under section 302A(1) of this Act
related; or
(c) to which a work offer made under section 303ZA(1) of this Act related,
providing the judge with information about the making of the offer (including
the terms of the offer).”.
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Time bar where offer made
After section 136A of the 1995 Act (as inserted by section 23 of this Act) there is
inserted—
“136B
(1)

5

Time limits where fixed penalty offer etc. made
For the purposes of section 136 of this Act, and any provision of any other
enactment for a time limit within which proceedings are to be commenced, in
calculating the period since a contravention occurred—
(a) where a fixed penalty offer is made under section 302(1) of this Act, the
period between the date of the offer and—
(i)

10

the receipt by the procurator fiscal of a notice under section 302(4)
of this Act;

(ii) a recall of the fixed penalty by virtue of section 302C of this Act,
shall be disregarded;
(b) where a compensation offer is made under section 302A(1) of this Act,
the period between the date of the offer and—

15

(i)

the receipt by the procurator fiscal of a notice under section
302A(4) of this Act;

(ii) a recall of the offer by virtue of section 302C of this Act,
shall be disregarded;
(c) where a work offer is made under section 303ZA(1) of this Act, the
period between the date of the offer and—

20

(i)

if the alleged offender does not accept the offer in the manner
described in section 303ZA(5) of this Act, the last date for notice
of acceptance of the offer;

(ii) if the alleged offender accepts the offer as so described, but fails to
complete the subsequent work order, the date specified for
completion of the order,

25

shall be disregarded.
(2)
30

A certificate purporting to be signed by or on behalf of the prosecutor which
states a period to be disregarded by virtue of subsection (1) above is sufficient
authority for the period to be disregarded.”.
Enforcement of fines etc.

43

Fines enforcement officers and their functions
After section 226 of the 1995 Act there is inserted—
“Enforcement of fines etc.: fines enforcement officers

35

226A

40
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Fines enforcement officers

(1)

The Scottish Ministers may authorise persons (including classes of person) to
act as fines enforcement officers for any or all of the purposes of this section
and sections 226B to 226H of this Act.

(2)

A FEO has the general functions of—
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(a) providing information and advice to offenders as regards payment of
relevant penalties;
(b) securing compliance of offenders with enforcement orders (including as
varied under section 226C(1) of this Act).
5

(3)

Where an offender is subject to two or more relevant penalties, a FEO—
(a) in exercising the function conferred by subsection (2)(b) above;
(b) in considering whether or not to vary an enforcement order under section
226C(1) of this Act,

10

shall have regard to that fact and to the total amount which the offender is
liable to pay in respect of them.

15

(3A) Where an enforcement order as respects an offender has been made in a sheriff
court district other than that in which the offender resides, a FEO for the
district in which the offender resides may (whether or not those districts are in
the same sheriffdom) take responsibility for exercising functions in relation to
the order.
(3B) A FEO taking responsibility for exercising functions by virtue of subsection
(3A) above is to notify that fact to—
(a) the offender; and
(b) any FEO for the district in which the enforcement order was made.

20

(3C) Notification under subsection (3B)(b) above has the effect of transferring
functions in relation to the enforcement order—
(a) from any FEO for the district in which the order was made; and
(b) to a FEO for the district in which the offender resides.
(4)

The Scottish Ministers may by regulations make further provision as to FEOs
and their functions.

(5)

Regulations under subsection (4) above are not made unless a draft of the
statutory instrument containing the regulations has been laid before, and
approved by a resolution of, the Scottish Parliament.

25

226B
30

(1)

When a court grants time to pay (or further time to pay) a relevant penalty (or
an instalment of it) under section 214 or 215 of this Act, the court shall make
an enforcement order under this subsection in relation to payment of the
penalty.

(2)

Despite subsection (1) above, a court need not make an enforcement order
where it considers that it would not be appropriate to do so in the
circumstances of the case.

(3)

Where, by virtue of subsection (2) above, a court does not make an
enforcement order under subsection (1) above, it may subsequently make an
enforcement order under that subsection in relation to payment of the penalty.

(4)

Where––

35

40

Enforcement orders

(a) a person has accepted (or is deemed to have accepted)—
(i)

a fixed penalty offer under section 302(1) of this Act; or
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(ii) a compensation offer under section 302A(1) of this Act; and
(b) payment (or payment of an instalment) has not been made as required by
the offer,
the relevant court may make an enforcement order under this subsection in
relation to the payment due.

5

(4A) Where—
(a) a person is liable to pay—
(i)
10

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences), or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53), which has been
registered under section 71 of that Act; or

(ii) by virtue of section 131(5) of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8), a fixed penalty notice given under
section 129 (fixed penalty notices) of that Act; and
(b) payment (or payment of an instalment) has not been made as required by
the penalty,

15

the relevant court may make an enforcement order under this subsection in
relation to the payment due.
(4B) Where there is transferred to a court in Scotland a fine—
(a) imposed by a court in England and Wales; and

20

(b) in relation to which a collection order (within the meaning of Part 4 of
Schedule 5 to the Courts Act 2003 (c.39)) has been made,
the relevant court may make an enforcement order under this subsection in
relation to payment of the fine.
25

(5)

An enforcement order under subsection (4), (4A) or (4B) above may be
made—
(a) on the oral or written application of the clerk of court; and
(b) without the offender being present.

(6)

An enforcement order shall—
(a) state the amount of the relevant penalty;

30

(b) require payment of the relevant penalty in accordance with—
(i)

such arrangements as to the amount of the instalments by which
the relevant penalty should be paid and as to the intervals at which
such instalments should be paid;

(ii) such other arrangements,

35

as the order may specify;
(c) provide contact details for the FEO dealing with the enforcement order;
(d) explain the effect of the enforcement order.
(7)
40

Where a court makes (or is to make) an enforcement order in relation to a
fine—
(a) a court may not impose imprisonment—
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under section 214(4) of this Act; or

(ii) under section 219(1) of this Act,
in respect of the fine;
(b) a court may not—
(i)

5

allow further time for payment under subsection (9)(a) of section
214 of this Act; or

(ii) make an order under subsection (9)(b) of that section,
in respect of the fine;
(c) the offender may not make an application under section 215(1) of this
Act in respect of the fine.

10

(7A) Paragraphs (a) to (c) of subsection (7) above apply for so long as the
enforcement order continues to have effect.
(8)

An enforcement order ceases to have effect if—
(a) the relevant penalty is paid (including by application of any proceeds of
enforcement action); or

15

(b) it is revoked under section 226G(9)(a) or (b) of this Act.
226C
(1)

Variation for further time to pay
A FEO dealing with an enforcement order may—
(a) on the application of the offender; and
(b) having regard to the circumstances of the offender,

20

vary the arrangements specified in the order for payment of the relevant
penalty.
(2)

That is, by—
(a) allowing the offender further time to pay the penalty (or any instalment
of it);

25

(b) allowing the offender to pay the penalty by instalments of such lesser
amounts, or at such longer intervals, as those specified in the
enforcement order.
(3)

An application by an offender for the purpose of subsection (1) above may be
made orally or in writing.

(4)

A FEO shall notify the offender concerned of any—

30

(a) variation under subsection (1) above;
(b) refusal of an application for variation under that subsection.
226D
35

(1)

Seizure of vehicles
A FEO may, for the purpose mentioned in subsection (2) below, direct that a
motor vehicle belonging to the offender be—
(a) immobilised;
(b) impounded.
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(2)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(3)

For the purposes of this section—
(a) a vehicle belongs to an offender if it is registered under the Vehicle
Excise and Registration Act 1994 (c.22) in the offender’s name;

5

(b) a reference—
(i)

to a vehicle being immobilised is to its being fitted with an
immobilisation device in accordance with regulations made under
subsection (10) below;

(ii) to a vehicle being impounded is to its being taken to a place of
custody in accordance with regulations made under that
subsection;

10

(c) a direction under subsection (1) above is referred to as a “seizure order”.
(4)

A FEO shall notify the offender concerned that a seizure order has been carried
out.

(5)

Where—

15

(a) a seizure order has been carried out; and
(b) at the end of such period as may be specified in regulations made under
subsection (10) below, any part of the relevant penalty remains unpaid,
a FEO may apply to the relevant court for an order under subsection (6) below.

20

(6)

The court may make an order under this subsection—
(a) for the sale or other disposal of the vehicle in accordance with
regulations made under subsection (10) below;

25

(b) for any proceeds of the disposal to be applied in accordance with
regulations made under that subsection in payment of or towards the
unpaid amount of the relevant penalty;
(c) for any remainder of those proceeds to be applied in accordance with
regulations made under that subsection in payment of or towards any
reasonable expenses incurred by the FEO in relation to the seizure order;

30

(d) subject to paragraphs (b) and (c) above, for any balance to be given to
the offender.
(6A) Where, before a vehicle which is the subject of a seizure order is disposed of—
(a) a third party claims to own the vehicle; and
(b) either—

35

(i)

a FEO is satisfied that the claim is valid (and that there are no
reasonable grounds for believing that the claim is disputed by the
offender or any other person from whose possession the vehicle
was taken); or

40

(ii) the sheriff, on an application by the third party, makes an order
that the sheriff is so satisfied,
the seizure order ceases to have effect.
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(6B) An application for the purposes of subsection (6A)(b)(ii) above does not
preclude any other proceedings for recovery of the vehicle.
(7)

A person commits an offence if, without lawful authority or reasonable excuse,
the person removes or attempts to remove—
(a) an immobilisation device fitted;

5

(b) a notice fixed,
to a motor vehicle in pursuance of a seizure order.

10

(8)

A person guilty of an offence under subsection (7) above is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(9)

A seizure order must not be made in respect of a vehicle—
(a) which displays a valid disabled person’s badge; or
(b) in relation to which there are reasonable grounds for believing that it is
used primarily for the carriage of a disabled person.

15

(10) The Scottish Ministers may make regulations for the purposes of and in
connection with this section.
(11) Regulations under subsection (10) above may, in particular, include
provision—
(a) as to circumstances in which a seizure order may (or may not) be made;

20

(b) as regards the value of a vehicle seizable compared to the amount of a
relevant penalty which is unpaid;
(c) by reference to subsection (3)(a) and (6A) above or otherwise, for
protecting the interests of owners of vehicles apart from offenders;
(d) relating to subsections (3)(b), (5)(b) and (6) above;

25

(e) as to the fixing of notices to vehicles to which an immobilisation device
has been fitted;
(f) as to the keeping and release of vehicles immobilised or impounded
(including as to conditions of release);
(g) as to the payment of reasonable fees, charges or other costs in relation
to—

30

(i)

the immobilisation or impounding of vehicles;

(ii) the keeping, release or disposal of vehicles immobilised or
impounded.
(12) Regulations under subsection (10) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
35

(13) In this section—
“disabled person’s badge” means a badge issued, or having effect as if
issued, under regulations made under section 21 of the Chronically Sick
and Disabled Persons Act 1970 (c.44);

40

“immobilisation device” has the same meaning as in section 104(9) of
the Road Traffic Regulation Act 1984 (c.27);
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“motor vehicle” means a mechanically propelled vehicle intended or
adapted for use on roads (except that section 189 of the Road Traffic Act
1988 (c.52) applies for the purposes of this section as it applies for the
purposes of that Act).

5

10

226E
(1)

A FEO may, for the purpose mentioned in subsection (2) below, request the
relevant court to make an application under regulations made under section
24(1)(a) of the Criminal Justice Act 1991 (c.53) for deductions as described in
that section.

(2)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

226F

15

Deduction from benefits

Powers of diligence

(1)

When a court makes an enforcement order, it shall grant a warrant for civil
diligence in the form prescribed by Act of Adjournal.

(2)

A warrant granted under subsection (1) above authorises a FEO to execute the
types of diligence mentioned in subsection (3) below for the purpose
mentioned in subsection (4) below.

(3)

The types of diligence are—
(a) arrestment of earnings; and
(b) arrestment of funds standing in accounts held at any bank or other
financial institution.

20

(4)

The purpose is of obtaining the amount of a relevant penalty which has not
been paid in accordance with an enforcement order.

(5)

The types of diligence mentioned in subsection (3) above may (whatever the
amount of the relevant penalty concerned) be executed by an FEO in the same
manner as if authorised by a warrant granted by the sheriff in a summary cause.

(6)

However, the power of FEOs to execute the types of diligence mentioned in
subsection (3) above is subject to such provision as the Scottish Ministers may
by regulations make.

(7)

Provision in regulations under subsection (6) above may, in particular—

25

30

(a) specify circumstances in which the types of diligence mentioned in
subsection (3) above are (or are not) to be executed by a FEO;
(b) modify the application of any enactment (including subsection (5)
above) or rule of law applying in relation to those types of diligence in so
far as they may be executed by a FEO.

35

(8)
226G
(1)
40
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Regulations under subsection (6) above shall be made by statutory instrument
subject to annulment in pursuance of a resolution of the Scottish Parliament.
Reference of case to court
A FEO may refer an enforcement order to the relevant court where—
(a) the FEO believes that payment of a relevant penalty, or any remaining
part of a relevant penalty, to which an enforcement order relates is
unlikely to be obtained;
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(b) for any other reason (including failure of the offender to co-operate with
the FEO) the FEO considers it expedient to do so.

5

(2)

A FEO may make a reference under subsection (1) above at any time from the
day after the enforcement order is made.

(3)

When making a reference under subsection (1) above, the FEO shall provide
the court with a report on the circumstances of the case.

(4)

A report under subsection (3) above shall include, in particular—
(a) a copy of any report from a supervising officer received by the FEO
under section 217(9) of this Act; and
(b) information about—

10

(i)

the steps taken by the enforcement officer to obtain payment of or
towards the relevant penalty; and

(ii) any effort (or lack of effort) made by the offender to make
payment of or towards the penalty.
15

(5)

Where a reference is made under subsection (1) above, the relevant court shall
enquire of the offender as to the reason why the relevant penalty (or an
instalment of it) has not been paid.

(6)

Subsection (5) above does not apply where the offender is in prison.

(7)

Subsections (3) to (7) of section 216 of this Act apply in relation to subsection
(5) above as they apply in relation to subsection (1) of that section.

(8)

After the court has considered—

20

(a) the report provided by the FEO under subsection (3) above; and
(b) any information obtained by enquiry under subsection (5) above,
the court may dispose of the case as mentioned in subsection (9) below.
25

(9)

That is, the court may—
(a) revoke the enforcement order and deal with the offender as if the
enforcement order had never been made;
(c) vary the enforcement order;
(d) confirm the enforcement order as previously made;
(e) direct the FEO to take specified steps to secure payment of or towards
the relevant penalty in accordance with the enforcement order (including
as varied under paragraph (c) above);

30

(f) make such other order as it thinks fit.
226H
35

(1)

Review of actions of FEO
The offender may apply to the relevant court for review—
(a) in relation to an enforcement order—
(i)

of any variation under section 226C(1) of this Act;

(ii) of any refusal of an application for variation under that section;
(b) of the making of a seizure order under section 226D(1) of this Act.
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(2)

An application under subsection (1) above requires to be made within 7 days of
notification under section 226C(4) of this Act or (as the case may be) section
226D(4) of this Act.

(3)

On an application under subsection (1) above, the relevant court may—
(a) confirm, vary or quash the decision of the FEO;

5

(b) make such other order as it thinks fit.
226I
(1)
10

Enforcement of fines etc.: interpretation
In this section and sections 226A to 226H of this Act—
“enforcement order” is to be construed in accordance with section
226B(1) and (4) to (4B) of this Act;
“FEO” means a fines enforcement officer;
“offender” means the person who is liable to pay a relevant penalty;
“relevant court”—
(a)

in the case of a fine or compensation order, means––
(i) the court which imposed the penalty; or

15

(ii) where the penalty is transferred to another court, that other
court;
(b) in the case of another relevant penalty (apart from a penalty
specified by order for the purposes of this section), means––
(i) the court whose clerk is specified in the notice to the offender;
or

20

(ii) where the penalty is transferred to another court, that other
court;
(c)
25

in the case of a penalty specified by order for the purposes of this
section, means––
(i) the court whose clerk is specified in the notice to the offender;
(ii) where the penalty is transferred to another court, that other
court; or
(iii) such other court as the order may specify for those purposes;

30

“relevant penalty” means—
(a)

a fine;

(b) a compensation order imposed under section 249 of this Act;
(c)

a fixed penalty offer made under section 302(1) of this Act;

(d) a compensation offer made under section 302A(1) of this Act;
35

40
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(e)

a fixed penalty notice given under section 54 (giving notices for
fixed penalty offences) or section 62 (fixing notices to vehicles) of
the Road Traffic Offenders Act 1988 (c.53);

(f)

a fixed penalty notice given under section 129 (fixed penalty
notices) of the Antisocial Behaviour etc. (Scotland) Act 2004 (asp
8);
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(g) such other penalty as the Scottish Ministers may by order specify
for the purposes of this section.
(2)
5

43A

An order specifying a penalty or a court for the purpose of this section shall be
made by statutory instrument which shall be subject to annulment in pursuance
of a resolution of the Scottish Parliament.”.

Recognition of EU financial penalties

(1)

The Scottish Ministers may by order make provision for the purposes of and in
connection with implementing any obligations of the United Kingdom created by or
arising under the Framework Decision (so far as they have effect in or as regards
Scotland).

(2)

The provision may, in particular, confer functions—

10

(a) on the Scottish Ministers,
(b) on other persons.
(3)

The provision—
(a) must relate to fines and other financial penalties imposed by a court on conviction
of an offence,

15

(b) may relate to financial penalties which are—
(i)

accrued otherwise than on conviction of an offence, and

(ii) on default, enforced in the same manner as fines imposed by a court.
(4)

20

The provision may not relate to—
(a) orders for the confiscation of instrumentalities or proceeds of crime,
(b) orders of a civil nature which—
(i)

arise out of a claim for damages and restitution, and

(ii) are enforceable in accordance with Council Regulation (EC) No 44/2001 of
22 December 2000 (as amended) on jurisdiction and the recognition of
judgements in civil and commercial matters.

25

(5)

Expressions used in subsections (3) and (4) and in the Framework Decision are to be
construed in accordance with that Decision.

(6)

In this section, “the Framework Decision” is Council Framework Decision
2005/214/JHA of 24 February 2005 on the application of the principle of mutual
recognition to financial penalties.

30

Breach of post-conviction orders
44

Probation and community service orders
(1)

35

In section 232 (probation orders: failure to comply with requirement) of the 1995 Act—
(a) in subsection (1), for the words “information from” there is substituted “the basis
of a report made to it by”,
(b) after subsection (1) there is inserted—
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“(1A) A copy of a report made under subsection (1) above shall be served on the
probationer in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

5

(2)

In section 239 (community service orders: requirements) of that Act—
(a) in subsection (4), for the words “information from” there is substituted “the basis
of a report made to it by”,
(b) after subsection (4) there is inserted—
“(4ZA)A copy of a report made under subsection (4) above shall be served on the
offender in such manner as may be prescribed by Act of Adjournal; and a
written execution purporting to be signed by the person who served the copy,
together with, where appropriate, a receipt issued by the postal operator shall
be sufficient evidence of service of the copy.”.

10

15

45

Restriction of liberty orders
In section 245F (breach of restriction of liberty order) of the 1995 Act, after subsection
(2) there is inserted—
“(2A) For the purposes of subsection (2) above, evidence of one witness shall be
sufficient evidence.”.

PART 4

20

JP COURTS AND JPS
Establishing JP courts etc.
46

Establishing JP courts
(1)

It is the duty of the Scottish Ministers to secure the adequate and efficient provision of
courts of summary criminal jurisdiction.

(2)

The Scottish Ministers may by order establish courts of summary criminal jurisdiction to
be known as justice of the peace courts.

(3)

JP courts are to be established by reference to a particular sheriff court district.

(4)

There is to be at least one JP court located in every sheriff court district except where, in
relation to a district, the Scottish Ministers determine that a JP court is not necessary.

(5)

In determining for the purposes of subsection (4) whether a JP court is necessary, the
Scottish Ministers must have regard to—

25

30

(a) the amount of summary criminal court business in the district, and
(b) the capacity of—
(i)

35

other JP courts in the same sheriffdom,

(ii) the sheriff courts in that sheriffdom.
(6)

The Scottish Ministers may by order provide for—
(a) the relocation of a JP court,


578

Criminal Proceedings etc. (Reform) (Scotland) Bill
Part 4—JP courts and JPs

73

(b) the disestablishment of a JP court.
(7)

Before making an order under subsection (2) or (6), the Scottish Ministers must consult
the sheriff principal for the sheriffdom in which the JP court is, or is to be, located.

(8)

This section—
(a) is without prejudice to section 1 (organisation and administration of sheriff courts)
of the 1971 Act, and

5

(b) does not affect the operation of the sheriff court.
(9)

In this Part—
a “district court” is a court of that name established under the 1975 Act,
a “JP court” is a justice of the peace court,

10

a “JP” is a justice of the peace.
47

Making provision for JP courts
(1)

The Scottish Ministers—
(a) must make such provision, including provision—
(i)

15

as to organisation and administration, and

(ii) for suitable and sufficient premises and facilities,
as is necessary for the purposes of JP courts,
(b) may make such other provision as is expedient in connection with those purposes.
(2)

Provision under subsection (1)(a)(ii)—
(a) may, for the purposes of a JP court, require the local authority for the place in
which the court is (or is to be) located to—

20

(i)

let (or sub-let) premises controlled by the local authority to the Scottish
Ministers, or

(ii) make such premises available for use,
(b) may be effected through arrangements made in agreement with a local authority
or other persons.

25

(3)

A requirement under subsection (2)(a)(i) is subject to agreement—
(a) between the Scottish Ministers and the local authority as to the rent payable under,
and as to the other terms of, the lease, and
(b) with any third party who has an interest in the premises.

30

(4)

A requirement under subsection (2)(a)(ii) is subject to—
(a) reimbursing the authority for any reasonable expenses incurred by it in respect of
heating, lighting and cleaning in relation to the use of the premises for the
purposes of the JP court, and

35

(b) allowing the premises to continue to be used for any business normally conducted
there, or for any business for which it may be used under a local enactment
(whether a local Act or otherwise), without adversely affecting that business.
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(5)

The Scottish Ministers may allow premises used for the purposes of a JP court to be
used by other persons, subject to such conditions as the Scottish Ministers may impose
for the purpose of ensuring that the business of the JP court is not adversely affected.

(6)

Any dispute arising from the operation of subsections (2) to (5), which the parties are
unable to resolve, is to be determined by an arbiter appointed—

5

(a) by agreement of the parties, or
(b) in the absence of such agreement, by the Lord President of the Court of Session
on the application of a party.
(7)
10

48

15

A JP court is, having regard to the desirability of minimising the expense and
inconvenience caused to persons involved (whether as parties or witnesses) in
proceedings before the court, to sit at a suitable place.
Administration of JP courts

(1)

A sheriff principal has responsibility for the efficient administration of any JP court
located in that sheriff principal’s sheriffdom.

(2)

A sheriff principal may, for the purpose of ensuring the efficient administration of any
JP court in that sheriff principal’s sheriffdom, give directions of an administrative
character to any persons (except the Scottish Ministers) involved in the administration of
the JP court.

(3)

The Scottish Ministers may, for the purpose of ensuring the efficient administration of
the JP courts, give directions of an administrative character to any persons involved in
the administration of any or all of the JP courts.

(4)

Before giving directions under subsection (3) to a sheriff principal, the Scottish
Ministers must consult that sheriff principal.

(5)

A person to whom directions are given under this section must comply with the
directions.

20

25

49

Area and territorial jurisdiction of JP courts
(1)

A JP court has territorial jurisdiction in respect of offences committed within—
(a) the sheriff court district in which it is located, and
(b) any other district in the same sheriffdom.

30

35

(2)

Without prejudice to subsection (1)(b), it is competent for proceedings for an offence
committed in one district in a sheriffdom to be taken in a JP court in any other district in
the sheriffdom.

(3)

Sections 9 and 10 of the 1995 Act include further provision in relation to the territorial
jurisdiction of JP courts.

(4)

A JP or stipendiary magistrate may exercise the judicial functions of office at any place
within the sheriffdom for which the JP or (as the case may be) magistrate is appointed.

(5)

It is also competent (in the exercise of judicial functions) for a JP or stipendiary
magistrate to sign, at any other place in Scotland, any—
(a) warrant, judgment or interlocutor, or

40
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relating to criminal proceedings within that sheriffdom.
(5A) A JP or stipendiary magistrate may exercise signing functions at any place in Scotland.
(6)

The competence of a JP or stipendiary magistrate under subsections (4) and (5) extends
to competence to—
(a) exercise the functions mentioned in those subsections for the purposes of any
remaining district court for an area wholly or partly within the sheriffdom for
which the JP or (as the case may be) stipendiary magistrate is appointed, and

5

(b) do so at any place within the area of that district court.
(7)
10

50

15

20

Any reference in this Act, the 1995 Act or any other enactment to the area of a JP court
means the sheriff court district in which it is located.
Constitution and powers etc. of JP courts

(1)

A JP court has competence, subject to sections 6 and 7 of the 1995 Act (which include
provision as to the constitution and powers of JP courts), as respects summary
proceedings for offences.

(2)

The Scottish Ministers may by order amend section 6(2) of the 1995 Act so that it
provides that a JP court (when not constituted by a stipendiary magistrate) is to be
constituted by one JP only.

(3)

Each JP court is to have a clerk of the court.

(4)

The clerk of a JP court is to be a solicitor or advocate.

(5)

The clerk of a JP court—
(a) except on occasions when a stipendiary magistrate presides, is to act as legal
adviser to the court, and
(b) has such other functions as the Scottish Ministers may confer.

(6)
25

51

Each JP court is to have such staff as is necessary for the efficient administration of the
court.
Abolition of district courts

(1)

For the purpose mentioned in subsection (2), the Scottish Ministers may by order—
(a) provide for any district court to be disestablished,
(b) impose, in relation to the disestablishment, specific requirements on the local
authority responsible for the court.

30

(2)

The purpose is that, by the end of a period determined by the Scottish Ministers, the
district courts (taken as a whole) cease to exist.

(3)

Before making an order under subsection (1), the Scottish Ministers must consult—
(a) the sheriff principal for the sheriffdom in which the district court is located, and
(b) the local authority responsible for the court.

35

(4)

The Scottish Ministers may by order repeal any or all of the provisions of the 1975 Act
to such extent as they consider to be appropriate for the purposes of or in connection
with the provisions of this Part.
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(5)

The Scottish Ministers may by order provide for the application for the purpose of the
operation of any remaining district courts of any provisions of the 1995 Act, or any
other enactment, which refer to JP courts.

(6)

The provisions of—
(a) the 1975 Act for the time being in force,

5

(b) the 1995 Act, or any other enactment, so far as applying in relation to any
remaining district courts,
have effect with or subject to such modifications as the Scottish Ministers may by order
make for the purpose of the operation of any remaining district courts.
(7)

10

Any function of any remaining district court (including as referable to jurisdiction or
powers) exercisable by virtue of—
(a) a provision of the 1975 Act (including as modified under subsection (6)(a) or as
affected by repeal by or under this Act),
(b) a provision of the 1995 Act (including as applied under subsection (5), as
modified under subsection (6)(b) or as affected by repeal by or under this Act),

15

(c) a provision of any other enactment (including as modified under subsection (6)(b)
or as affected by repeal by or under this Act),
is subject to such provision as the Scottish Ministers may by order make for the purpose
of the operation of any remaining district courts.
(8)

20

52

Any function of a local authority under a provision of the 1975 Act for the time being in
force (including as modified under subsection (6)(a)) is subject to any requirements
imposed under subsection (1)(b).
Transfer of staff and property

(1)

An order under section 51(1) may include provision by reference to a scheme made (or
to be made) under subsection (2).

(2)

The Scottish Ministers must make a scheme for the transfer to the employment of the
Scottish Administration of clerks, assessors and other staff of the district court to which
the order applies.

(3)

A scheme under subsection (2) may apply to—

25

(a) all, or any description of, staff,

30

(b) an individual member of staff.

35

(4)

The Transfer of Undertakings (Protection of Employment) Regulations 2006 (S.I.
2006/246) apply to any transfer of staff by virtue of a scheme made under subsection (2)
whether or not they would apply apart from this subsection.

(5)

An order under section 51(1) may include provision for the transfer to, and vesting in,
the Scottish Ministers of—
(a) property (including rights)—
(i)

40
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of the local authority responsible for the district court to which the order
applies, and

(ii) which is used (or exercised) for the time being for or in connection with the
operation or administration of that district court,
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(b) liabilities of that local authority deriving from the operation or administration of
that district court.
(6)

Provision—
(a) in a scheme under subsection (2),
(b) under subsection (5),

5

may specify the extent to which the transfer is (or is to be) made.

10

(7)

Subsection (5) has effect despite any provision (of whatever nature) which would
otherwise prevent, penalise or restrict the transfer of the property or liabilities to which
it relates.

(8)

A certificate issued by the Scottish Ministers that any property or liability has (or has
not) been transferred under subsection (5) is conclusive evidence of that matter.

53

Transitional arrangements for proceedings
(1)

Where a district court is disestablished by virtue of section 51(1)—
(a) any proceedings which were instituted in the district court, but which have not
been completed when it is disestablished, continue in the appointed JP court as if
instituted there,

15

(b) the cases involved are to be heard and disposed of as if the appointed JP court
always had jurisdiction for the proceedings, and
(c) any relevant—
(i)

20

verdict, sentence, order or other determination, and

(ii) complaint, notice, citation, warrant or other document,
has effect accordingly.
(2)

For the purposes of subsection (1), the clerk of the district court must transfer to the
clerk of the appointed JP court such records, productions and other documents relating
to the proceedings as are in the district court clerk’s possession.

(3)

Further, the clerk of the district court must transfer to the clerk of the appointed JP court
such records, productions and other documents relating to recent proceedings as are in
the district court clerk’s possession.

(4)

For the purposes of subsection (3), proceedings are recent if they were completed not
more than 5 years before the date on which the relevant district court is disestablished.

(5)

The sheriff principal for the sheriffdom in which a district court is located may
determine which is the appointed JP court for the purposes of the application of this
section in relation to that district court.

(6)

Before making a determination under subsection (5) which would have the effect of
transferring proceedings to another sheriffdom, the sheriff principal must consult the
sheriff principal for that other sheriffdom.

25

30

35

Appointment of JPs etc.
54

Appointment of JPs
(1)

40

Justices of the peace are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.
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(2)

A JP is to be appointed for a sheriffdom.

(3)

An appointment of a JP is to be for a term of 5 years.

(4)

However, a JP—
(a) may resign from office by giving notice to the Scottish Ministers,
(b) ceases to hold office on reaching the age of 70 years.

5

(5)

In making appointments of JPs, except—
(a) appointments under subsection (7)(b),
(b) reappointments under section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

10

(6)

Provision in an order under subsection (5) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,
(b) the manner in which vacancies in office are publicised.

15

(7)

A person who, on the coming into force of this section, holds the office of justice of the
peace under the 1975 Act—
(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this subsection, and
(b) is, on the day so specified, to be appointed as a JP under subsection (1) unless the
person declines the appointment.

20

(8)

25

55

30

Subsection (7)(b) applies only in relation to the full justices (within the meaning given
by section 9 of the 1975 Act) whose names were included in a duty rota of justices (that
is, such a rota as approved under section 16(1)(b) of that Act) for any time during the 12
months ending on the day specified as mentioned in that subsection.
Conditions of office

(1)

A person is not to be appointed as a JP for a sheriffdom, except where eligible for
reappointment under section 57(1)(a), unless the person ordinarily resides in the
sheriffdom or within 15 miles of it.

(2)

Appointments of JPs are to be made subject to conditions which—
(a) by reference to the JP court business (and business to which signing functions
relate) in the sheriffdom, relate to availability to exercise judicial (and signing)
functions commensurate to that business,
(b) by reference to an order made under section 56, relate to training and appraisal.

35

(3)

For the purpose of subsection (2)(a)—
(a) the JP court (or signing) business,
(b) any need for availability to exercise judicial (or signing) functions in connection
with that business,
means the likely amount as assessed by the sheriff principal.
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(4)

The Scottish Ministers are, in accordance with a scheme devised by them, to pay
allowances to JPs.

(5)

A scheme under subsection (4) may, in particular—
(a) by reference to functions, specify rates or amounts of allowances,
(b) specify circumstances in which—

5

(i)

allowances are not payable,

(ii) a rate or amount of allowances payable is reduced,
(c) provide for procedure for claiming and paying allowances.
56

Training and appraisal of JPs
(1)

10

The Scottish Ministers may by order make provision as to—
(a) training arrangements for JPs and future JPs, and
(b) appraisal of JPs.

15

(2)

An order under subsection (1) may, in particular, confer functions on the Lord President
of the Court of Session.

(3)

An order under subsection (1) may, in particular, establish committees to—
(a) adopt or develop suitable—
(i)

training schemes or courses of instruction,

(ii) appraisal systems,
(b) secure—
(i)

20

the provision of such schemes or courses,

(ii) the application of such systems,
(c) provide advice about training and appraisal.
(4)

25

57

An order under subsection (1) may not be made without the Lord President’s prior
approval of the provision contained in the order.
Reappointment of JPs

(1)

A person—
(a) whose 5-year term of appointment as a JP has expired, or
(b) who has resigned from office as a JP,
is eligible for reappointment.

30

(2)

And a person who is eligible under subsection (1)(a) is to be reappointed except
where—
(a) the person declines the reappointment,
(b) the person is aged 69 years or over,
(c) the person is disqualified under section 60,

35

(d) the sheriff principal for the sheriffdom for which the person was appointed as a JP
makes a recommendation to the Scottish Ministers against the reappointment.
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(3)

A recommendation for the purpose of subsection (2)(d) may be made—
(a) on the ground that the JP has inadequately performed the functions of a JP,
(b) on the ground that the JP has, without good reason, failed to meet a condition
imposed under section 55(2),
(c) on the ground that the JP does not ordinarily reside in the sheriffdom of
appointment or within 15 miles of it,

5

(d) on such other ground as the sheriff principal considers relevant.
58
10

Removal of JPs
(1)

A JP may be removed from office by, and only by, an order made under subsection (2).

(2)

A tribunal appointed by the Lord President of the Court of Session may order the
removal of a JP from office.

(3)

The tribunal is to consist of three members, namely—
(a) a sheriff principal,
(b) a person who is, and has been for at least 10 years, a solicitor or advocate,
(c) another person.

15

(4)

The sheriff principal member of the tribunal must not be––
(a) the sheriff principal for the sheriffdom for which the JP is appointed,
(b) a temporary sheriff principal.

(4A) The sheriff principal member of the tribunal is to chair the tribunal.
20

(5)

The tribunal may make an order under subsection (2) only if, after investigation carried
out at the instance of the sheriff principal for the sheriffdom for which the JP is
appointed, it finds that—
(a) the JP is—
(i)

unfit for that office, or

(ii) unfit for performing judicial functions,

25

by reason of inability, neglect of duty or misbehaviour,
(b) the JP has inadequately performed the functions of a JP,
(c) the JP has, without good reason, failed to meet a condition imposed under section
55(2).
30

(6)

The Scottish Ministers may by order make provision—
(a) as respects the tribunal,
(b) authorising a specified body or class of persons to recommend (by reference to
information provided with the recommendation) to a sheriff principal that an
investigation for the purposes of subsection (5) be carried out.

35

(7)

Provision in an order under subsection (6)(a) may, in particular—
(a) prescribe the tribunal’s procedures,
(b) enable the tribunal, at any time during an investigation, to suspend a JP from
office or from acting as a JP.
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(8)
59

81

A person who is removed from office as a JP is ineligible for reappointment as a JP.
Disqualification of solicitors who are JPs

(1)

A solicitor who is a JP is disqualified from acting (whether directly or indirectly) as a
solicitor in, or in connection with, any proceedings before a JP court in the sheriffdom
for which the appointment as JP is made.

(2)

A disqualification of a solicitor under subsection (1)—

5

(a) extends to any member of staff of the solicitor,
(b) where the solicitor is a partner of a partnership or is a member of a limited
liability partnership, extends to any—
(i)

10

member of staff of the partnership,

(ii) any other partner or (as the case may be) member of the partnership.
60

Disqualification where sequestration or bankruptcy
(1)

A person is disqualified from being appointed as, or acting as, a JP if—
(a) the person’s estate has been sequestrated in Scotland, or
(b) the person has been adjudged bankrupt outwith Scotland.

15

(2)

Where a person is disqualified under subsection (1)(a), the disqualification ceases if—
(a) the award of sequestration is recalled or reduced, or
(b) the person is discharged by virtue of the Bankruptcy (Scotland) Act 1985 (c.66).

(3)

Where a person is disqualified under subsection (1)(b), the disqualification ceases if—
(a) the adjudication of bankruptcy against the person is annulled, or

20

(b) the person is discharged.
61

25

30

Appointment of stipendiary magistrates
(1)

Stipendiary magistrates are to be appointed by name on behalf of and in the name of Her
Majesty by instrument under the hand of the Scottish Ministers.

(2)

A stipendiary magistrate is to be appointed for a sheriffdom.

(3)

But a stipendiary magistrate may be appointed only if the Scottish Ministers, on the
advice of a sheriff principal, consider that the appointment is necessary or expedient for
the purposes of the efficient administration of any or all of the JP courts in that sheriff
principal’s sheriffdom.

(4)

A stipendiary magistrate may be appointed as a full-time or part-time magistrate.

(5)

A person is not to be appointed as a stipendiary magistrate unless the person is, and has
been for at least 5 years, a solicitor or advocate.

(6)

A stipendiary magistrate may, by reason of holding that office—
(a) exercise judicial and signing functions in the same manner as a JP, and
(b) use the title of office of JP in relation to the exercise of those functions.

35

(7)

An appointment of––
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(a) a full-time stipendiary magistrate is to be without limit of time,
(b) a part-time stipendiary magistrate is to be for a term of 5 years.
(8)

However, a stipendiary magistrate—
(a) may resign from office by giving notice to the Scottish Ministers,
(b) ceases to hold office on reaching the age of 70 years.

5

(9)

In making appointments of stipendiary magistrates, except—
(a) appointments under subsection (12)(b),
(b) reappointments by virtue of section 62(3)(b) as it relates to section 57(2),
the Scottish Ministers must comply with such provision as to procedure and consultation
as they may by order make.

10

(10) Provision in an order under subsection (9) may, in particular, relate to—
(a) the participation in the appointments process of persons who are not—
(i)

legally qualified,

(ii) involved in the administration of the law or of government,
(b) the manner in which vacancies in office are publicised.

15

(11) In making an appointment of a part-time stipendiary magistrate, the Scottish Ministers
must have regard to the desirability of the magistrate having the opportunity of sitting on
not fewer than 20 days, and not more than 100 days, in each successive period of 12
months beginning with the day of appointment.
(12) A person who, on the coming into force of this section, holds the office of stipendiary
magistrate under the 1975 Act—

20

(a) ceases to hold that office under that Act on such day as the Scottish Ministers may
by order specify for the purpose of this subsection, and
(b) is, on the day so specified, to be appointed as a stipendiary magistrate under
subsection (1) unless the person declines the appointment.

25

62

Stipendiary magistrates: further provision
(1)

Stipendiary magistrates are entitled to such remuneration, allowances and pension
provision as the Scottish Ministers may determine.

(2)

The Scottish Ministers are to pay the expenditure arising in consequence of subsection
(1).

(3)

In relation to stipendiary magistrates—

30

(a) section 55(2)(a) applies,
(b) section 57, except subsection (3)(a) and (c), applies,
(c) section 58, except subsection (5)(b), applies,
35

(d) sections 59 and 60 apply,
as if a stipendiary magistrate were a JP (and references in those sections to JPs are to be
read accordingly).
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83

Signing functions
(1)

A person who is a JP or a stipendiary magistrate may not exercise the judicial functions
of office (but may exercise signing functions) if the person is—
(a) a member of a local authority,
(b) a member of the Scottish Parliament,

5

(c) a member of the House of Commons or the House of Lords.
(2)

A member of a local authority, despite not being a JP, may exercise signing functions in
the same manner as a JP.

(3)

Where a member of a local authority exercises a signing function, the document,
declaration or certificate concerned has effect—

10

(a) as if that function were exercised by a JP,
(b) even where that document, declaration or certificate requires (or bears to require)
to be signed, authenticated or given by a JP,
if the words “member of a local authority” appear on it adjacent to the member’s
signature.

15

(4)

Where in exercising a signing function a stipendiary magistrate uses the title of office of
JP, the document, declaration or certificate concerned has effect as if the magistrate
were a JP.

(5)

A JP, stipendiary magistrate or member of a local authority may not charge a fee for
exercising signing functions.

(6)

In this Part, “signing functions” are—

20

(a) signing any document for the purpose of authenticating another person’s
signature,
(b) taking and authenticating by signature any written declaration,
(c) giving a signed certificate of—

25

(i)

facts within the giver’s knowledge, or

(ii) the giver’s opinion as to any matter.
64

Records and validity of appointment etc.
(1)

The Scottish Ministers are to maintain (in such form as they consider appropriate)—
(a) a list of all persons holding office as a JP or stipendiary magistrate,

30

(b) a record of—
(i)

the instruments of appointment of those persons,

(ii) any order removing a JP or stipendiary magistrate from office.
(2)

The Scottish Ministers are to send to the clerk of each sheriff court a copy of the list and
record mentioned in subsection (1) so far as relating to JPs and stipendiary magistrates
appointed for the sheriffdom containing that sheriff court.

(3)

Where a sheriff clerk is sent a copy of something under subsection (2), the clerk is to
make it available (in such form as the clerk considers appropriate) for public inspection.

(4)

No appointment of a JP, nor any act of a JP, is invalidated solely because—

35
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(a) provision made under section 54(5) is not complied with,
(b) the residential requirement referred to in section 55(1) is not met, or
(c) a condition imposed under section 55(2) is not met.
(5)

5

No appointment of a stipendiary magistrate, nor any act of a stipendiary magistrate, is
invalidated solely because—
(a) provision made under section 61(9) is not complied with, or
(b) a condition imposed by virtue of section 62(3)(a) is not met.

PART 5
INSPECTION OF THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE
10

65

Appointment of Inspector
(1)

There is to be an officer known as Her Majesty’s Chief Inspector of Prosecution in
Scotland (in this section and section 66 referred to as the “Inspector”).

(2)

The Inspector is to be an individual person appointed by the Lord Advocate.

(3)

A person—
(a) is to be appointed as Inspector for such period as the Lord Advocate may
determine,

15

(b) may be reappointed as Inspector.
(4)

A person appointed as Inspector—
(a) may, by giving notice to the Lord Advocate, resign from office,
(b) otherwise, holds and vacates office in accordance with the terms and conditions of
appointment.

20

(5)

66
25

30

Any person authorised by the Inspector for the purpose may exercise, on behalf of the
Inspector, any function of the Inspector.
The Inspector’s functions

(1)

The Inspector is to secure the inspection of the operation of the Crown Office and
Procurator Fiscal Service (in this section referred to as the “Service”).

(2)

The Inspector is to submit to the Lord Advocate a report on any particular matter
connected with the operation of the Service which the Lord Advocate refers to the
Inspector.

(3)

In the exercise of the function conferred by subsection (1) or (2), the Inspector may
require any person directly involved in the operation of the Service to provide the
Inspector with information.

(4)

For the purposes of subsection (3), information—
(a) may be of a general or specific character,
(b) includes information in electronic or documentary form.

35

(5)
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The Scottish Ministers may require the Inspector to provide them with details of the
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(6)

The Inspector must submit to the Lord Advocate an annual report on the exercise of the
Inspector’s functions.

(7)

Before submitting a report under subsection (6), the Inspector must—
(a) submit a draft report to the Lord Advocate, and
(b) allow the Lord Advocate to comment on its contents.

5

(8)

The Lord Advocate must lay before the Parliament every report submitted under
subsection (6).

(9)

In exercising the functions conferred on the Inspector by this section (except as relating
to any administrative requirement as to reports and expenditure), the Inspector is to act
independently of any other person.

10

(10) In this section, references to the operation of the Service mean the operation of—
(a) the Service as a whole, and
(b) the Service from place to place, by reference to—
(i)

Crown Office,

(ii) any Procurator Fiscal.

15

PART 6
GENERAL
67

Modification of enactments
The schedule makes provision for modification of enactments.

20

68

Orders
(1)

Any power of the Scottish Ministers to make orders under the preceding Parts of this
Act is exercisable by statutory instrument.

(2)

And it includes power to—
(a) make such incidental, supplemental, consequential, transitional, transitory or
saving provision as the Scottish Ministers consider necessary or expedient for the
purposes of or in connection with the order,

25

(b) make different provision for different purposes or areas.
(3)

But—
(a) a statutory instrument containing an order under section 36(1) or (2), 43A or 50(2)
is not made unless a draft of the instrument has been laid before, and approved by
resolution of, the Scottish Parliament,

30

(b) a statutory instrument containing any other order under the preceding Parts of this
Act is subject to annulment in pursuance of a resolution of the Parliament.
69
35

Ancillary provision
(1)

The Scottish Ministers may by order made by statutory instrument make such incidental,
supplemental, consequential, transitional, transitory or saving provision as they consider
necessary or expedient for the purposes of or in connection with this Act.
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(2)

An order under subsection (1) may modify any enactment (including this Act),
instrument or document.

(3)

But—
(a) a statutory instrument containing an order under subsection (1) which adds to,
replaces or omits any part of the text of an Act is not made unless a draft of the
instrument has been laid before, and approved by resolution of, the Parliament,

5

(b) a statutory instrument containing any other order under that subsection is subject
to annulment in pursuance of a resolution of the Parliament.
70

Interpretation
(1)

10

In this Act—
“the 1971 Act” is the Sheriff Courts (Scotland) Act 1971 (c.58),
“the 1975 Act” is the District Courts (Scotland) Act 1975 (c.20),
“the 1995 Act” is the Criminal Procedure (Scotland) Act 1995 (c.46).

(2)
15

71

20

Any expression used in this Act and in the 1995 Act is, unless the context requires
otherwise, to be construed in accordance with section 307 (interpretation) of the 1995
Act.
Commencement and short title

(1)

The provisions of this Act, except sections 68 to 70 and this section, come into force on
such day as the Scottish Ministers may by order made by statutory instrument appoint.

(2)

An order under subsection (1) may—
(a) appoint different days for different provisions,
(b) include such transitional, transitory or saving provision as the Scottish Ministers
consider necessary or expedient in connection with the provisions,
(c) make different provision for different purposes or areas.

25
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(3)

This Act may be cited as the Criminal Proceedings etc. (Reform) (Scotland) Act 2007.
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SCHEDULE
(introduced by section 67)
MODIFICATION OF ENACTMENTS
Sheriff Courts and Legal Officers (Scotland) Act 1927 (c.35)
5

1

In section 5 (whole-time clerks) of the Sheriff Courts and Legal Officers (Scotland) Act
1927—
(a) the words “, and such clerks or other assistants are in this Act referred to as
whole-time clerks” are repealed,
(b) the remaining words become subsection (1),

10

15

(c) after that subsection there is inserted—
“(2)

The Scottish Ministers may appoint to a justice of the peace court such clerks
and assistant clerks as they consider necessary.

(3)

The clerks and assistants mentioned in subsections (1) and (2) above are
referred to in this Act as whole-time clerks.”.

Public Records (Scotland) Act 1937 (c.43)
2 (1A) After section 2 (sheriff court records) of the Public Records (Scotland) Act 1937 there is
inserted—
“2A

JP court records
(1)

A sheriff principal may, on the application of the Keeper, make an order
directing that the JP court records of that sheriff principal’s sheriffdom which
are specified in the order shall be transmitted to the Keeper within 6 months of
the date of the order.

(2)

An order under subsection (1) above shall not apply to any record which is
dated less than 10 years before the date of the order unless the sheriff principal
is satisfied that adequate provision as regards care, indexing and availability
for consultation cannot otherwise be made.

(3)

Where any record transmitted to the Keeper under subsection (1) above is
required for the purpose of proceedings in the High Court of Justiciary, the
Court of Session, or any sheriff court or JP court, the Keeper shall re-transmit
the record to the clerk of the relevant court on an order of a judge of the High
Court or Court of Session or of the sheriff or judge of a JP court (as the case
may be), and a record so re-transmitted shall be returned by the clerk to the
Keeper as soon as may be after it has ceased to be required for the purpose.

(4)

The sheriff principal of each sheriffdom shall be responsible for the proper care
and preservation of the JP court records of that sheriffdom which have not been
transferred to the Keeper under subsection (1) above and shall, in compliance
with any request which the Keeper may from time to time make, cause a report
to be prepared and sent by the sheriff clerk to the Keeper, giving the
information which is specified in the request, regarding—

20

25

30

35

40

(a) the nature, situation and condition of all buildings in which any such
records are kept;
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(b) the age and condition of such records;
(c) the arrangements made for—
(i)

their care and preservation;

(ii) indexing them; and
(iii) rendering them available for inspection by the public; and

5

(d) any other matters connected with the care and preservation of such
records.”.
(2)

In section 14 (interpretation) of that Act—
(a) at the appropriate place there is inserted—
“the expression “JP court records” includes the registers, minute books,
processes, writs or documents belonging to or in the custody of JP
courts;”,

10

(b) at the appropriate place there is inserted—
“the expression “JP court” means a justice of the peace court;”.
15

Social Work (Scotland) Act 1968 (c.49)
3

In section 27 (supervision and care of persons put on probation or released from prisons
etc.) of the Social Work (Scotland) Act 1968—
(a) in paragraph (b) of subsection (1)—
(i)

20

the word “and” immediately following sub-paragraph (vi) is repealed,

(ii) after sub-paragraph (vii) there is inserted—
“(viii)persons in their area who are subject to work orders under section
303ZA(7) of the said Act of 1995;”,
(b) in subsection (2), for the words “the foregoing subsection” there is inserted
“subsections (1) to (1B) above”,

25

(c) in subsection (5A), after the word “(1)(b)(va)” there is inserted “or (viii)”.
Education (Scotland) Act 1980 (c.44)
4

In the Education (Scotland) Act 1980—
(a) in section 36(1)(a) (power of education authority in relation to irregular
attendance of child at a public school), the words “, not being the district court”
are repealed,

30

(b) in section 43(2) (prosecutions and penalties), the words “, other than in the district
court,” are repealed.
Legal Aid (Scotland) Act 1986 (c.47)
35

4A

In the Legal Aid (Scotland) Act 1986—
(a) in section 22 (automatic availability of criminal legal aid), after paragraph (dd) of
subsection (1) there is inserted—
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89

“(de) where a solicitor has been appointed under subsection (4)(b) or (7) of
section 150A (proceedings in absence of accused) of the Criminal
Procedure (Scotland) Act 1995 to represent the accused’s interests;”,
(b) in section 31 (solicitors and counsel), in paragraph (f) of subsection (1A), after the
words “(2E)” there is inserted “, 150A(4)(b), (6) and (7)”.

5

Criminal Justice Act 1988 (c.33)
4B(1)

In section 133 (compensation for miscarriages of justice) of the Criminal Justice Act
1988, for sub-paragraph (ii) of paragraph (b) of subsection (5) there is substituted—
“(ii)

10

15

under section 194B of the Criminal Procedure (Scotland) Act 1995
(c.46);”.

(2)

The substitution made by sub-paragraph (1) has effect as if commenced at the same time
as commencement of section 25(1) of the Crime and Punishment (Scotland) Act 1997
(c.48) by Statutory Instrument 1999 No. 652.

(3)

But that substitution does not affect the operation of section 133 of the Criminal Justice
Act 1988 as respects any cases to which subsection (5)(b)(ii) of that section related
before being subject to that substitution (as it has effect in accordance with subparagraph (2)).

Road Traffic Offenders Act 1988 (c. 53)
5

In the Road Traffic Offenders Act 1988—
(a) in section 10 (jurisdiction of district court in Scotland), in each of subsections (1)
and (2), for the words “district court” there is substituted “justice of the peace
court”,

20

(b) in section 34A(6) (reduced disqualification period for attendance on courses), the
words from “or” in the second place where it occurs to “area” in the second place
where it occurs are repealed,

25

(c) in section 34C(2) (provisions supplementary to sections 34A and 34B), in
paragraph (b) of the definition of “supervising court”, for the words from “for” in
the first place where it appears to the end there is substituted “or the justice of the
peace court for the district where the offender resides or will reside”,
(d) in sections 35(6) (disqualification for repeated offences) and 44(3) (endorsement
of licences), for the words “district court” there is substituted “justice of the peace
court”.

30

Environmental Protection Act 1990 (c.43)
6
35

In the Environmental Protection Act 1990—
(a) in section 33A(12) (fixed penalty notices for contraventions of section 33(1)(a)
and (c): Scotland), for the words from “be” in the second place where it occurs to
the end there is substituted “accrue to that authority”,
(b) in section 88(6)(b) (fixed penalty notices for leaving litter), for the words from
“be” to the end there is substituted “accrue to the litter authority”.
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The 1995 Act
7 (1)

In section 6 (district courts: area, constitution and prosecutor) of the 1995 Act—
(a) subsection (1) is repealed,
(b) in subsection (3), for the words “commission area” there is substituted “JP court”,
(c) subsection (4) is repealed,

5

(d) for subsection (5) there is substituted—
“(5)

10

The authority of the procurator fiscal to prosecute in JP courts is without
prejudice to the authority of any other person to take proceedings there in
pursuance of section 43 (prosecutions and penalties) of the Education
(Scotland) Act 1980 (c.44).”,

(e) for subsection (6) there is substituted—
“(6)
(2)

In this section, “justice” means a justice of the peace.”.

In section 7 (district court: jurisdiction and powers) of that Act—
(a) subsections (1) and (2) are repealed,
(aa) in subsection (3), for the words “to try any statutory offence which is triable
summarily” there is substituted “to—

15

(a) try any common law or statutory offence which is triable summarily;
(b) make such orders and grant such warrants as are appropriate to a court of
summary jurisdiction;
(c) do anything else (by way of procedure or otherwise) as is appropriate to
such a court”,

20

(b) in subsection (5), for the words “mentioned in subsection (1) above” there is
substituted “the court has otherwise”,
(c) in subsection (8), paragraph (a) and the word “or” immediately following it are
repealed,

25

(d) in subsection (10), for the word “district” there is substituted “area”.
(3)

In section 8 (sittings of sheriff and district courts) of that Act—
(a) in subsection (3), for the words from the beginning to “authority,” there is
substituted “A sheriff principal may”,
(b) in that subsection, the words “, after such consultation,” are repealed.

30

35

(4)

In sections 6(2), 7(3) to (8) and 8(1), (3) and (4) of that Act, for the words “district
court” and “district courts” wherever occurring there is substituted “JP court” and “JP
courts” respectively.

(5)

In relation to sections 6 to 8 of that Act—
(a) the italic cross-heading immediately preceding section 6 becomes “JP courts”,
(b) the title of section 6 becomes “JP courts: constitution and prosecutor”,
(c) the title of section 7 becomes “JP courts: jurisdiction and powers”,
(d) the italic cross-heading immediately preceding section 8 becomes “Sittings of
sheriff and JP courts”,

40
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(6)

91

In section 9 (boundaries of jurisdiction) of that Act, in subsection (4)—
(a) for the words “under one indictment or complaint” there is substituted “together”,
(b) for the words from “offences” in the second place where it occurs to the end there
is substituted “offences—
(a) under one indictment or complaint before the sheriff of any one of the
districts; or

5

(b) under one complaint in the JP court for any one of the districts.”.
(7)
8

Section 9A of that Act is repealed.
In section 10 (crimes committed in different districts) of the 1995 Act—
(a) in subsection (1)—

10

(i)

for the words “indicted to” there is substituted “prosecuted in”,

(ii) after the word “court” in the second place where it occurs there is inserted
“or JP court”,
(b) in subsection (2)(c), for the words “under one indictment” there is substituted
“together”,

15

(c) in subsection (3), after the word “court” in the first place where it occurs there is
inserted “or JP court”.
9

After section 10 of the 1995 Act there is inserted—
“10A
(1)

20

Jurisdiction for transferred cases
A sheriff has jurisdiction for any cases which come before the sheriff by virtue
of—
(a) section 34A or 83 of this Act; or
(b) section 137A, 137B, 137C or 137D of this Act.

(2)

A procurator fiscal for a sheriff court district shall have—
(a) power to prosecute in any cases which come before a sheriff of that
district by virtue of a provision mentioned in subsection (1) above; and

25

(b) the like powers in relation to such cases as he has for the purposes of
criminal proceedings which otherwise come before that sheriff.
(3)
30

35

40

Subsections (1) and (2) above, and the provisions mentioned in subsection (1)
above, are without prejudice to sections 4, 9 and 10 of this Act.”.

9A(1)

In section 65 (prevention of delay in trials) of the 1995 Act, in subsection (2), for the
word “arrest” there is substituted “apprehension”.

(2)

In section 71 (first diet) of that Act, in subsection (4), the words “and the court may, if
he fails to do so, grant a warrant to apprehend him” are repealed.

9B(1)

In section 72F(1) and (4)(b) (engagement, dismissal and withdrawal of solicitor
representing accused) of the 1995 Act, for the words “proceedings on indictment” in
each place where they occur there is substituted “solemn proceedings”.

(2)

In section 72G(1) (service etc. on accused through a solicitor) of that Act, for the words
“proceedings on indictment” there is substituted “solemn proceedings”.

10

In section 79 (preliminary pleas and preliminary issues) of the 1995 Act, in subsection
(2)(b)(ii), after the words “27(4A)(a)” there is inserted “or (4B), 90C(2A)”.
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11 (1)

In section 90A(10) (apprehension of witnesses in proceedings on indictment) of the
1995 Act, the words “, except where the context requires otherwise” are repealed.

(2)

In section 90D(2)(b) (review of orders under section 90B(1)(a) or (b)) of that Act, for
the words “that section” in the first place where they occur there is substituted “section
90B”.

(3)

In section 90E(3) (appeals in respect of orders under section 90B(1)) of that Act, for the
words “Lord Advocate” there is substituted “Crown Agent”.

5

12(A1) In section 107 (leave to appeal) of the 1995 Act—
(a) in subsection (9)—
(i)

10

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—

15

“(9A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (9) above.”.
(1)

In section 110(1)(a) (note of appeal) of that Act—
(a) the words from “or” in the second place where it occurs to “made” in the first
place where it occurs are repealed,

20

(b) after the word “deferred” there is inserted “, the proposal to make a reference was
made”.
(1A) In section 112 (admission of appellant to bail) of that Act, in subsection (2), paragraph
(b) and the word “and” immediately preceding it are repealed.
25

(2)

In section 116(2) (abandonment of appeal) of that Act, for the words “116(1)(dc)” there
is substituted “106(1)(dc)”.

(3)

In section 118(4) (disposal of appeals) of that Act, for the words “106(1)(bb) to (e)”
there substituted “106(1)(ba), (bb), (c), (d), (da), (dc), (e) or (f)”.

(4)

In section 119(11) (provision where High Court authorises new prosecution) of that Act,
for the words “Subsections (4)(b) and (7) to (9) of section 65” there is substituted
“Section 65(4)(aa) and (b) and (4A) to (9)”.

30

12A

In section 135 (warrants for apprehension and search) of the 1995 Act—
(a) in subsection (3), after the word “day” there is inserted “on which the court is
sitting”,
(b) subsection (4) is repealed.

35

12C(A1) In section 177(3) (procedure where appellant in custody) of the 1995 Act, the words “,
after hearing parties,” are repealed.
(1)

In section 180 (leave to appeal against conviction etc.) of that Act—
(a) in subsection (9)—

40
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fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (10) below”,
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(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(9A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (9) above.”.

5

(2)

In section 187 (leave to appeal against sentence) of that Act—
(a) in subsection (8)—
(i)

10

in paragraph (a), for the words “not less than seven days before the date
fixed for the hearing of the appeal” there is substituted “within 14 days of
the date of intimation under subsection (9) below”,

(ii) in paragraph (b), for the words “not less that seven days before” there is
substituted “within 14 days of”,
(b) after that subsection there is inserted—
“(8A) The High Court may, on cause shown, extend the periods of 14 days mentioned
in subsection (8) above.”.

15

20

(3)

In section 201(4) (power of court to adjourn case before sentence) of that Act, the words
“, after hearing parties” are repealed.

12CA

In section 210A(10) (extended sentences for sex and violent offenders) of the 1995 Act,
in the entry for “sexual offence”—
(a) the word “and” immediately preceding paragraph (xxi) is repealed,
(b) after that paragraph there is added—
“(xxii) an offence under section 1 of the Protection of Children and
Prevention of Sexual Offences (Scotland) Act 2005 (asp 9)
(meeting a child following certain preliminary conduct);
(xxiii) an offence under section 9 of that Act (paying for sexual services
of a child);

25

(xxiv) an offence under section 10 of that Act (causing or inciting
provision by child of sexual services or child pornography);
(xxv) an offence under section 11 of that Act (controlling a child
providing sexual services or involved in pornography);

30

(xxvi) an offence under section 12 of that Act (arranging or facilitating
provision by child of sexual services or child pornography).”.
12D(1) In section 211 (fines) of the 1995 Act—
(a) subsection (5) is repealed,
35

(b) in subsection (6)—
(i)

the word “summary” is repealed,

(ii) for the words “clerk of court” there is substituted “clerk of any court, or to
any other person (or class of person) authorised by the Scottish Ministers
for the purpose,”,
40

(iii) the words “by him” are repealed.
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(1A) In section 217 (fines: supervision pending payment) of that Act, after subsection (8)
there is inserted—
“(9)

5

(2)

Where an enforcement order has been made under section 226B of this Act in
relation to payment of the fine, the supervising officer shall, instead of
reporting under subsection (8) above to the court, report under that subsection
to the fines enforcement officer dealing with the order.”.

In section 222 (transfer of fine orders) of that Act—
(a) in subsection (1)—
(i)

10

for the words “the court” in the first place where they occur there is
substituted “the clerk of court”,

(ii) for the words “the court” in the second place where they occur there is
substituted “that clerk”,
(b) after subsection (1) there is inserted—
“(1A) Where a court has imposed a fine on a person convicted of an offence, and it
appears to the clerk of court that there is a fine imposed by another court (of
whatever kind) in the same sheriffdom, that clerk may order that payment of
the fine is to be enforceable by that other court.”,

15

(c) in subsection (2), for the words “the sheriff court” there is substituted “the sheriff
clerk”,
(d) in subsection (4)—

20

(i)

after the word “Where” there is inserted “, in relation to a transfer of fine
order made under subsection (1)(a) above”,

(ii) in paragraph (a), for the words “court specified in a transfer of fine order”
there is substituted “clerk of the court specified in the order”.
(3)

25

In section 223 (transfer of fines: procedure for clerk of court) of that Act—
(a) in subsection (1)—
(i)

after the word “Where” there is inserted “the clerk of”,

(ii) for the words “the clerk of the court” in the first place where they occur
there is substituted “that clerk”,
(b) in subsection (2), for the words “of the court which” there is substituted “of court
who”,

30

(c) in subsection (4), for the words “the fine” in the first place where they occur there
is substituted “a fine imposed by a court outwith Scotland”.
13A

In section 245J(5) (breach of certain orders: adjourning hearing and remanding in
custody etc.) of the 1995 Act, the words “the prosecutor and” are repealed.

14

In section 249 (compensation order against convicted person) of the 1995 Act, in
subsection (8)—

35

(a) in paragraph (a), the words “appointed under section 5 of the District Courts
(Scotland) Act 1975” are repealed,
(b) in paragraph (b), for the word “such” there is substituted “a”.

40

14A
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(a) in subsection (1)(c), for the words “recorded on a particular video tape are images,
recorded by the system, of” there is substituted “(and any sounds) recorded on a
particular device are images (and sounds), recorded by the system, of (or relating
to)”,
(b) in subsection (4), after the word “place” there is inserted “(and includes associated
equipment for transmitting and recording sounds relating to such events)”.

5

15

In section 292 (mode of trial of certain offences) of the 1995 Act—
(a) in subsection (2)(b)(ii), the words “subject to subsection (3) below,” are repealed,
(b) subsection (3) is repealed.

10

16

In section 307 (interpretation) of the 1995 Act, in subsection (1)—
(a) in the definitions of “court of summary criminal jurisdiction” and “judge”, for the
words “district court” in each place where they occur there is substituted “JP
court”,
(b) for the definition of “justice of the peace” there is substituted—
““justice of the peace” means a justice of the peace appointed under
section 54 of the Criminal Proceedings etc. (Reform) (Scotland) Act
2007 (asp 00);”,

15

(c) at the appropriate place there is inserted—
““JP court” means a justice of the peace court;”,
(d) at the appropriate place there is inserted—

20

““stipendiary magistrate” means a stipendiary magistrate appointed
under section 61 of the Criminal Proceedings etc. (Reform) (Scotland)
Act 2007 (asp 00);”.
17
25

In the 1995 Act (in addition to the provisions amended by paragraphs 7(4) and 16(a)),
for the words “district court” and “district courts”, wherever occurring in the following
provisions, there is substituted “JP court” and JP courts” respectively—
(a) section 22(2)(b)(i),
(b) section 24B(3),
(c) section 27(2)(b)(i) and (5)(b)(ii),

30

(d) section 49(3)(b),
(e) section 52A,
(f) section 52B(4), in the definition of “court”,
(g) section 150(8)(b)(i),
(h) section 178(1)(a),

35

(i) section 203(2),
(j) section 211(3),
(k) section 234K, in paragraph (b) of the definition of “the appropriate court”,
(l) section 245(5)(b),
(m) section 245A(9),

40

(n) section 245Q,
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(o) section 248C(1),
(p) section 249(8)(b),
(q) section 288E(2),
(r) section 288F(1)(a),
(s) section 288G(1) and (2)(b),

5

(t) section 304(2)(c)(v),
(u) schedule 6, in paragraph 2(2) and (3),
(v) schedule 7—
(i)

in paragraphs 4(2)(a)(ii) and 5(1)(d)(ii),

(ii) in paragraph 8, in the definition of “the appropriate court”.

10

Bail, Judicial Appointments etc. (Scotland) Act 2000 (asp 9)
18

In the Bail, Judicial Appointments etc. (Scotland) Act 2000—
(a) sections 8 to 10 are repealed,
(b) section 11 is repealed,
(c) in the schedule, paragraphs 2 and 3(2) are repealed.

15

Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 (asp 9)
19

In section 6 (accused to give notice of defence of consent) of the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002, subsection (2) is repealed.

Public Appointments and Public Bodies etc. (Scotland) Act 2003 (asp 4)
20

19A

In schedule 2 (the specified authorities) to the Public Appointments and Public Bodies
etc. (Scotland) Act 2003, the entry “any Justices of the Peace Advisory Committee” is
repealed.

Criminal Justice (Scotland) Act 2003 (asp 7)
20

In the Criminal Justice (Scotland) Act 2003—
(a) in section 42(2)(b), for the words from the beginning to the word “court” in the
second place where it occurs there is substituted “the area of a justice of the peace
court (“JP court”), in which case the clerk of the JP court is, subject to that
subsection, to nominate a JP court”,

25

(b) section 59 is repealed.
30

Dog Fouling (Scotland) Act 2003 (asp 12)
21
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In section 9(3) of the Dog Fouling (Scotland) Act 2003, for the words from “be” to the
end there is substituted “accrue to that authority”.
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Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
22

In the Antisocial Behaviour etc. (Scotland) Act 2004—
(a) in section 51(6) (fixed penalty notices: supplementary), for the words from “be” to
the end there is substituted “accrue to that authority”,
(b) in sections 130(3)(d), 131(5) and (6) and 132(1) for the words “district court”
wherever occurring there is substituted “justice of the peace court”,

5

(c) in section 132 (payment of fixed penalty), subsection (6) is repealed.
Enactments generally: references to district court and justices
23 (1)

Any reference in any enactment (apart from this Act) to the district court is to be read as
if it were a reference to the JP court.

(2)

Any reference in any enactment (apart from this Act) to the area of a district court
(however described) is to be read as if it were a reference to the area of a JP court.

(3)

Any reference in any enactment (apart from this Act) to a justice of the peace (however
described) is to be read as a reference to a justice of the peace appointed under section
54 of this Act.

(4)

Without prejudice to sub-paragraphs (1) to (3), the Scottish Ministers may by order
amend any enactment so as to substitute for any reference to the district court, the area
of a district court (however described) or a justice of the peace (however described) a
reference respectively to the JP court, the area of a JP court or a justice of the peace
appointed under section 54 of this Act.

10

15

20
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[AS PASSED]

An Act of the Scottish Parliament to make provision as to bail in criminal proceedings; to
reform certain aspects of summary criminal procedure; to make provision in relation to
solemn criminal procedure; to make provision as to maximum penalties in the summary
criminal courts; to make provision for the purpose of compensation orders in favour of
victims of offences; to make provision for and in relation to alternatives to prosecution; to
make provision as to enforcement of financial penalties for offences; to make provision
establishing the JP court and for disestablishing the district court; to provide for the
inspection of the Crown Office and Procurator Fiscal Service; and for connected purposes.
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